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Barristers'  court  money — Agency  of  registration 
association — When  payment  corrupt — Ques- 
tion of  fact — Lavish  expenditure  by  candidate 
to  acquire  ioflnence— Municipal  and  Parlia- 
mentary elections — Evidence  to  connect — 
Treating — Agency— Employment  of  voters  ...  135 

Hawldns  9.  Allen- 
Mortmain  Act  (9  Geo.  2,  c  36)— ChariUble  gift 
— ^Erection  and  establishment  of  hospital — 
Acquisition  of  land 596 

Hereford  Election  Petition — 

Treating—*'  Cormptiy  '*-  Agency — Evidence- 
Municipal  election — Bribery — Practice — Coets  102 

Higgins,  app.,  v.  Guardians  of  the  Poor  of  the  North- 
wich  Union,  resps. — 

Nuisance — Smoke — Order  to  abate  —  Disobe- 
dience— Evidence — Limitation  of  proceedings 
—18  &  19  Vict  c  121,  ss.  13,  14 ;  29  &  30 
Vict  c.  90,  s.  19 ;  lift  12  Vict,  c  43.  s.  1 1  452 

Hill,  app.,  9.  Browning,  resp. — 

Bread — Sale  of,  otherwise  than  by  weight — 
6  ft  7  Will  4,  c  37,  s.  4  415,  438 

Hill  and  another  v.  Peel  and  another  (The  Tamworth 
Election  Petition).  Broad  and  ethers  v.  Fowler 
and  another  (The  Penryn  and  Falmouth  Election 
Petition).  Pegler  v.  Gumey  and  another  (The 
Southampton  Election  Petition) — 

Costs — Election  petition — The  Parliamentary 
Eleotions  Act  1868  (31  ft  32  Viet  c.  125), 
s.  41 313 

Hirst,  app.,  v.  Molesbury,  resp.— 

Vagrant  Act— 31  ft  32  Vict  c  52— Betting 

b 
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MAQISTBATES'  OASES. 


Ikdbx  to  Naxbs  of  Caabs. 


upon  a  game  of  chaikoe-*A  dog  race — Convio- 
tioD  •• ,.„... page  631 

Holt  V,  Major,  &c.  of  Boehdalo— 

Parliamentary  powers  —  Gommunoners  aotiog 
vUra  vim  Local  Aot — ImproTement  oom- 
miaflionen — Powers  of^Constmctioii  of  sewere 
Taking  lands 541 

Horsey  v.  Graham — 

New  trial— Taxation  of  ooets— Bnle  54  of  H.  T. 
1853— O.  L.  P.  Act  1854,8.  44 602 

Hughes  V,  Meyrick ;  Re  An  Election  Petition — 

Withdrawal  of  petition— Costs — Expenses  of 
respondent  before  •deliTery  of  particalars — 
Election  Petitions  Aot  1868  (81  &  82  Yict 
c.  125),  s.  41 — Regtda  gmerake  Mich.  Term 
1368,  No.  6 397 

Hnnsley's  Case  (Northallerton  Elecdon  Petition)— 

Parochial  relief 109 


Ireland  (Commissioners  for  Administering  the  Laws 
for  the  Relief  of  the  Poor  for),  apps., «.  Select  Vestry 
of  the  Parish  of  Liferpool,  reaps. — 

Poor  law — Order  of  removal — Remoral  of  a 
married  woman  to  the  place  of  settlement  in 
Ireland,  without  her  hoaband   254 

J. 

Jennings,  app.,  r.  Justices  of  the  City  of  Manchester, 
resps.— 

Msgistmtes*  law— Beer  lioenoe— Granting  cer- 
tificate for— Qoalification  of  house—**  Bated 
in  one  sum  **  —  House  situate  in  two  town- 
ships—Bated in  two  separate  sums — Suffi- 
denoj  of  such  rating — Extraparochial  or 
other  place— 3  &  4  Viot  c  61,  ss.  1  and  4— 
Wine  and  Beerhouse  Aot  1869  (32  &  33  Vict 
e.  27),  ss.  1  and  8   865 

Johnston^s  Case  (Northallerton  Election  Petition)— 

Besidenoe s 108 

Jones,  app.,  v.  Dicker,  reap. — 

Poaching  Act  (25  &  26  Vict  a  114),  s.2— 
Unlawfully  going  on  land  in  search  or  pursuit 
of  game— Eridence  to  support  conriction 810 

Jones,  pet,  v.  Malcolm  and  Collins,  resps. — 

Parliamentary  Elections  Aot— Withdrawal  of 
petition — Cotts 260 

Jonee,  app.,  v.  Whitaker,  resp.— 

Billiard  licence — Supplying  beer  to  players — 
Beer  not  an  exoiseable  liquor — Beerhouse 
keeper,  baring  als^  a  billiard  licence 413 


Kent,  app.,  «.  Ashley,  reap.— 

Faotoiy  Acts — "Factory" — " Manuiaotniing 
procees**   \ 

Kirton  V.  Dear — 


171 


County  vote — ^Incumbent  of  district  church — 
Fees  on  marriages,  baptisms,  and  diurehing 
performed  with^  the  church — Stipend  paid 
by  the  Eoclesiastical  Commissioners  and  the 
treasurer  of  Queen  Annexe  Bounty — 8  Hen.  6, 
c.  7   209 


Laing  9.  Beed — 

Benefit  sodety^-Bulet— Powec  of  borrowing-— 
Certificate  of  barristei^-Bill  to  reiteain  £>r- 
fOwing^Demoim— 6  &  7  Will  4,  c  32..123,  290 


Leoonfield  (Lord),  and  others,  apps.,  v.  Lord  Lonsdale, 
reep.-^ 

Salmon  Fsheiy  Act  1861  (24  &  25  Tict  c.  109), 
s.  12— Fishing  mill  dam — Non-navigable  river 
—Easement — Lost  grant — Cap.  23  of  Magna 
CharU  (8  Hen.  3)— 13  Edw.  1,  at  1,  c.  47— 
13  Bic  2,  c  19—12  Edw.  4,  o.  7—1  Geo.  1, 
St  2,  c  18,  8.  14—44  Geo.  3,  c.  45 page  510 

Lee  9.  Merest — 

Simony — Stat  12  Anne,  st  2,  c  12— Eridenco 
— Sentenoe   374 

Leringer,  app.,  v.  The  Queen,  resp. — 

Criminal  law  —  Pracdoe— Jury  de  medUiate 
lm^iH»— Peremptory  challenge  to  alien  jnror^ 
6  Geo.  4,  c.  50,  s.  47    574 

Umerick  (City)  Election  Petition— 

CauTassing  by  the  clergy — Beeponsibility  of 
candidate  Hiring  of  mob»^Intimidation— 
Treating— "Corrupt" 230 

Listo*,  app.,  V,  Penyman,  resp.— 

False  imprisonment — Hearsay  eridence— Season- 

able  and  probable  cause 546 

Littleborough  Local  Board  Distriot,  Ex  parte  — 

Local  GoTemment  Act  1858 — ^Adopting  same — 
Taking  a  poll— Who  to  preside 393 

LiTcrpool  (Bector  of),  ExparU— 

Closing  of  burial-ground — ^Purchase  by  corpora- 
tion-Lands CUuses  Act,  ss.  69,  70— Claim 
by  rector,  churchwardens  and  veetry 595 

LiTerpool  United  Gaslight  Company,  apps.,  v.  Over- 
seen of  the  Poor  of  Everton,  resps. — 
Appeal  from  poor-rate— Next  practicable  session 

Beriew  of  a  question  of  fact — Prohibition 67 1 

London  and   North-Westem  Bailway  Company  «. 
Gamett— 
Iigunctiain — CoTonant  not  use  a  bouse  as   a 
beerhouse  .^ 200 

Londondeny  (City  of)  Election  Petition — 

Bribeiy — Paying  money  to  get  a  voter  ont  of 
prison— Agency— 17  ft  18  Vict  o.  102,  s.  36 
— Authority  to  canvass — Employment  of  can 
— ^Payment  of  money  at  the  revision  courts- 
Costs— The  Irish  Bepresentotion  Aot  1868 
(31  &  32  Vict  a  49),  ss.  8,  12— Effect  of 
illegal  votini^  on  costs  268 

M. 

Maehynlleth  Union,  apps.,  v.  Churchwardens,  &0.,  of 
the  Lower  Division  of  the  Pariah  of  Poul,  resps. — 
Peer  law— Unkm-— Irremovability  of  pauper^ 
4  &  5  WiU.  4,  0.  76,  s.  109;  24  &  25  Viot 
c  55,  s.  1 ;  28  &  29  Vict  o.  79,  8 74 

Mailing  Union  (Guardians  ef)  v.  Graham — 

Principal  and  surety — Assistant  overseer— Col- 
lector of  poor  rates— Order  of  Poor  Law 
Board— 7  &  8  Viot  e.  101,  ss.  61,  62    466 

Markham,  Exporter 

liagistrates — Stating  a  case— Ground  of  appeal 
not  (Ustfaietly  raised  befon  him— 20  ft  21 
Viet  0.  43 275 

Manhall  (a  pauper  lonatio),  JZe— 

Poor  law-^talQS  of  irremovability— Lnnatio 
pauper — Bemoval  o^  withont  her  assent  to 
another  union — Order  of  maintenance  ,l.page  363 

Manhall,  app.,  v,  Muzgatroyd,  nsp^— 

Bastardy— Order  upon  putative  father— Child 
bom  upon  the  high  seas  in  an  English  ship...  577 

Martin,  app.,  v.  Mackonodiie,  respi — 

Monition— Motion  to  enforoe  obedienoo^Com* 


MAaiSTBATES'  OASES. 
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Indbx  to  Naxbs  of  Casbs. 


nmnioa  Mrvioe— Lighted  candles  ob  Gom- 
mnnioii  Table — EleTalion  of  the  paten  and 
cap — ^Kneeling  daring  the  prayer  of  ooosecra- 
tion — Endeavour  to  obey— Literal  and  eraaiTe 
oomplianoe— Constmction — **  Koeeliog  **  and 
"^  bending  the  knee  "—BnbricB 222 

Mather,  i^^  p.  (hrerseera  of  Allendale,  reeps. — 

Separate  list  of  county  TOters  entitled  by  occn- 
pation — Deeciiption  of  qnalifioation — Power  to 
amend— 6  Viot  c.  18,  ee.  40,  101—30  &  81 
Viet  c  58,8.  19 602 

Itcner  «•  Woodgate-* 

Way — Limited  dedication — Inconyenient  to  the 
user  of  the  way  by  thepablio 18G 

IfOTehant  Tayhua*  Oompany  9,  Attomey-Qeneral— 

Charitable  devise— Gift  for  pnrpoee  not  ezhanst- 
ing  whole  income — Snrplos — Troat  or  condi- 
tion    598 

Metropolitan  Board  of  Works,  apps.,  v.  the  Church- 
wardens and  Overseers  of  West  Ham,  Essex,  resps — 

Poor-rate — Sewer  of  the  Metropolitan  Board  of 
Works — Abseoce  of  beneficial  occupation — 
Non-rateability 581 

Modntt  and  another  v.  Ames — 

Guarantee 640 


Motgan,  ex 

32  &  88  Vict  c  27  TWine  and  Beerhonse  Act 
1869)— Evidence  of  good  character— Practice  612 

Moripan  w.  Griffith — 

Parol  evidence  varying  written  agreement-^ 
Collateral  parol  agreement— Bight  of  shooting 
rabbits  656 


Moris  v.  Ogdei 

Suspension  ab  qfieio  U  a  hen^ficio^  Sentence  of 
bishop — Act  to  make  better  Provision  for  the 
Besidenoe  of  the  Clergy  1838  (1  &  2  Vict.  o. 
106)— Chnroh  Discipline  Act  1840  (8  &  4 
Vict  a  86)  67 

Moye  9.  Sparrow- 
Building  society— Bnles — Powen  of  borrowing 
— Promissocy    note   made   by    oommittee— 
Composition-deed  without  oesiio  tonoriMS— 
Position  of  trustee   826 

N. 

National  Permanent  Benefit  Building  Society,  JSe— 

Building  Sodety^No  borrowing  powers — Bor- 
rowing in  order  to  make  advances  to  members 
— Winding-up— Petition  by  the  lender— Inva- 
lidity of  debt— Petition  dismissed 858 

N«tlMnole  v.  School  for  the  Indigent  Blind— 

Mectmain — 9  Geo.  2,  e.  8(^-^peoial  Act- 
Power  to  receive  sums  of  money  bequeathed  or 
devised — Bequest  of  money  secured  on  land...  665 

NiolKds,  i^.,«.  Bnlwer,  resp.— 

Description  of  county  voter's  qualification — Bent- 
charge— Power  to  amend — 6  Vict,  c  18,  s.  49  605 

MickHag  v.  Heaps  and  others- 
Goods  obtained  by  false  pretences— Subsequent 
sale  of— 43eisuie  of  by  origfaial  owners  of  in 
hands  of  vandeo— Trover  —  Conviction  of 
feloa^ — Effect  of  on  property  in  goods'— Bel»- 
tion  back  to  original  fraud — 7  i  8  Geo.  4, 
c  29,  s.  57— Damages 280 

Nobk  e.  Voysey  (Clerk),  the  office  of  the  Judge  pro- 
moted by— > 

Heresy — Admission  of  articles— Doctrines  incon- 
sistent with  the  Thirty-nine  Articles — Befe- 
reoce  to  the  HomiUes^-The  Atonement, 
justification,  the  Incarnation^  and  inspiration 
cftiie  Bible ^ 499 


Norfolk  (County  of,  Northern  Divisioo)  Election  Peti- 


CoaliUon  by  can^dates — ^Agency^  Undue  in- 
flaence— By  landlords  in  turning  ont  tenants 
—By  employers  in  dismissing  servants — 
Threat  to  withdraw  custom — Question  of 
degree— Treating — Employment  of  persons 
guilty  of  corrupt  practices — 81  &  82  Vict  c. 
J25,s.  44— Evidence  pagB  139 

Northallerton  Election  Petition- 
Scrutiny — Procedure— Bribery —  Intimidation- 
Influence — Promises — Evidence  «....  107 

Korth-Eastem   Bailway  Company,   apps.,  v.  Local 
Board  Sot  the  District  of  Leadgate,  resps. — 

Bailway  rateability — Local  Government  Act 
1850  (21  &  22  Vict,  c  98),  s.  55 -"Land 
only  used  as  a  railway  constructed  under  the 
powers  of  any  Act  d  Parliament  for  pablic 
conveyance" 296 

Northumberiand  (Duke  of)  v.  Houghton  and  others — 

Several  fishery — Tidal  river — Boyal  franchises — 
Forfeiture — Prerogative  —  Merger  —  Markets 
frse  warren,  waifs,  wreck,  &c — ^Time  imme- 
morial— Grant  before  Magna  Charta — Pre- 
sumption of,  from  modem  user — Statute  of 
Limitations — ^Proper  mode  of  directing  a  jury 
— ^Evidence  379 

Norwich  Election  Petition,  Re ;  Stevens  v.  Tillett-^ 

Agent  scheduled  by  commissioners — Employ- 
ment— Evidence— 31  &  32  Vict,  c  125, 
s.  44— Coalition— Joint  agency — Determina- 
tion  of  respecting  one  candidate — Bribery  at 
previous  election — Single  corrupt  act  voiding 
election — Evidence  taken  on  bribery  commis- 
sions  «...616,  635 

0. 
Osgood  9.  Nelson — 

Begistrar  of  Sheriff's  Court  of  City  of  London — 
Power  of  removal — Jurisdiction  of  Court  of 
Common  Council — 15  Vict,  c  Ixzvii,  s.  11 ...    89 

P. 

Piercey,  app^,  w.  Maclean,  reep.— 

Begistration^Counting  house — Structurul  sever- 
ance—Bating— 2  Will  4,  c.  45,  s.  27 334 

Pillar  o.  Llynvi  Coal  and  Iron  Company  (Limited) — 

Master  and  Servant — ^Artificer— Payment  partly 
in  goods^Dednotions — Truck  Act  (1  &  2 
Will.  4,  c  37)  64 

Preston,  app.,  o.  Buckleyf  zesp. — 

Beerhouse — Licence— Population  of  the  place  ^ 
8^4  Vict  0.  61,  s.  1 422 

B. 
Beg.  0.  Bsoon— 

Perjury — Information  under  the  5  &  6  Will.  4, 
0.  50,  s.  78,  for  furious  riding — No  penalty 
impoeed  by  the  section 431 

Beg.  V,  Banow  and  others- 
Meeting  of  vestry  to  appoint  churchwardens — 
Notice  under  58  Geo.  3,  o.  69 — Ecclesiastical 
district 19 

Beg.  9.  Bolu»— 

The  Debtors*  Act  (82  &  38  Vict,  c  62),  s.  11— 
Proseoution  under — Disposal  of  goods  before 
bankruptcy — Intent  to  defraud— Failure  by 
bankrupt  to  disclose  transaetions  to  trustee...  545 

Beg.  V.  Bridgehouse — 

Poor  rate— Occupation  by  one  of  the  county 
constabulary 5 


TIU 


MAOISTEATBS'  OASES. 


Indbx  to  Naxbs  or  Casks. 


Reg.  V.  Brown — 

Concealment  of  birth— What  is— 24  &  25  Viet 
c.  100,  B.  60 j}c^  899 

Reg.  V.  Buttle — 

Perjary — Answen  before  oommisiiooeri  vnder 
the  Cormpt  Practices  Prere&tion  Act  1863 
(26  Vict.  c.  29),  8.  7  447 

Reg.  p.  Gasbolt— 

Night  poaching — limitatioii  of  procsadiogs — 
9  Geo.  4,  c.  69,  s.  4 162 

Reg.  V.  Chngg— > 

Perjury — AfiSliation  sommons— ^oriidietion  of 
jufttioes— 7  &  8  Vict  c  101,  s.  2 405 

■Reg.  (on  the  proeeontion  of  the  Major,  &c.,  of 
Southampton),  app.,  «.  Oommiasioners  of  the  Port 
and  Harbour  of  Southampton,  reaps.— 

Mandamus — ^Validitj  of,  ordering  legal  proeeed- 
ings — Commissioners  of  Port  of  Soutbamptoc 
— Local  Acts — Construction — ^  Income" 481 

Reg.  V.  Commissioners  of  Sewers  of  the  Citj  of 
London  ;  Ex  parte  Brass — 

The  City  of  London  Sowsrs  Act  1848 — ^Powers 
of  the  Commissioners  to  grant  licences  to  erect 
hoardings)  &c. — Conditions  and  duration  of 
licences ., ••..•• 411 

Reg.  V.  Cook — 

Concealment  of  birth— Eyidence  of 851 

Reg.  9,  Dartnell— - 

Larceny  bya  senrant........ 123 

Reg.  u.  DaviB — 

Habitual  Criminals  Act  1869,  s.  1 1— Reoeiy«r  of 
stolen  goods — Prerious  conTiction — Notice  to 
prisoner •• •  449 

Reg.  «.  Day  and  Cox — 

Practice —Abandoning  counts — ^Indictment ......  377 

Reg.  V,  Dean  and  Chapter  of  Hereford— 

3  &4  Vict.  c.  113,  s.  25— Canon  Bssidentiary  345 

Reg.  V.  Deeley  and  others- 
Practice — Evidence  of  persons  jointly  indicted...  509 

Rrg.  p.  Deering — 

Larceny — Senrant— Appropriation  of  money  to 
his  own  use — Intent •     16 

Reg.  V.  A|>lock — 

Corener — Election  of— Validity  of  Totes— Ded- 
eion  of  sherifif  final — Qi$o  wammto 94 

Reg.  V.  Downing — 

Larceny— Oyster  bed  in  a  tidal  river — ^Proof  of 
separate  fishery •• 591 

Reg.  V.  Eaves — 

Excise — ^Appeals-Notice  of  appeal — ^Notice  of 
hearing — Adverse  party — 7  a  8  Geo.  4,  c  58, 
s.  83—4  Vict,  c.  20,  s.  30  303 

Rfg.  V,  Martha  Falkingham  and  Mary  Falkingham— 
Abandonment  or  exposure  of  child — 24  &  25 
Vict.c  100,  s.  27 284 

Reg.  V.  French- 
Forgery — Acquittance — Receipt — 24  &  25  Vict. 
c.  98,  s.  23   , 287 

Reg.  V,  Guardians  of  the  Abingdon  Union — 

Poor  law — Order  of  removal — Irremovability  ...  417 

Reg.  V,  Guardians  of  the  Biggleswade  Union — 

Poor  rate — Appeal — ^Next  quarter  sessions — 
Prohibition— 17  Geo.  2,  c  38,  s.  4—27  &  28 
Viol.  c.  39,  s.  1... 208 

Reg.  9.  Gnthne— 

Carnal  knowledge  of  a  girl  osder  twelve— As- 
ssult — Indictment........ ••• 401 


Beg.  (on  the  prosecution  of  the  Gusrdians  of  Rich- 
mond Union)  v.  Guardians  of  the  Kingston  Union- 
Order  of  removal — Removability  of  wife  and  chil- 
dren— Husband  an  Irishman  absent  on  service 
—9  k  10  Viet,  c  66,  s.  1—11  ft  12  Vict, 
c  111  page  203 

Reg.  V,  Hadfield— 

Obstruction  of  railway — AlteraUon  of  signals — 
24  &  25  VicU  c.  97,  s.  36  433 

Beg.  V.  Hapgood  and  Wyatt — 

Rape — Attempt  to  commit — Aiding  and  abetting  284 

Beg.  D.  Harding—* 

Malidons  injuries— Obstructing  railway  trains-* 
Signalling  to  stop— 24  &  25  Viot.  97,  s.  36...  661 

Beg.  r.  Hsrrington  and  others — 

Practice— Counsel 112 

Beg.  9.  Harvey — 

Coining — Having  possession  of  a  die — Intent — 
24  &  25  Vict  c  99,  s.  24— Indictment 680 

Reg.  9,  HaseU- 

Larceny — Obtaining  property  bya  trick 624 

Reg.  o.  HendcTMn — 

Bailee— Deposit  or  sale— Fraudulent  conversion 
—24  &  25  Vict  c  96,  s.  3 622 

Bsg.  9.  Hensler — 

False  pretences — ^Attempt  to  commit  the  offence  446 

Beg.  9.  Henwood — 

Larceny  —  IndictoMnt — Election  —  Continuous 
taking— 24  &  25  Vkst  o.  96,  s.  6   402 

Beg.  9,  Hodgkies— 

Psijury — False  oath  at  common  law — Affidavit 
under  Bills  of  Sale  Act  (17  ft  18  Vict  c.  36)  221 

Beg.  9.  Howarth— ' 

False  preteocss— What  is  indictment— Evidence  592 

Beg.  9.  Hulme — 

Parliamentanr  election — Corrupt  practices— Cer- 
tificate of  eommissbneis  Information  for 
briboy— 15  &  16  Viot  c  57—26  &  27  Viet. 
e.  29,  s.  7 434 

Bsg.  V.  Indosurs  Commissioners  for  Engknd  and 
Wales— 

Indosnre— Bights  of  the  lord  of  the  manor  tn 
portions  not  inclosed— 8  &  9  Vict  c  i  18, s.  27  641 

Beg.  V.  Inhabitants  of  Odell^- 

Highway — Bepair  of— Denial  by  waywarden — 
Jurisdiction  of  justices— 25  ft  26  Vict,  c  61  250 

Beg.  9.  Inhabitants  of  St  Georgs,  Middlssex— 

Poor  law — Order  of  removal- Wife  of  a  foreigner 
who  has  no  placo  of  settlement— Chaigeability 
in  absence  of  her  husband — Statue  of  irre- 
movability acquired  before  marriage 370 

Beg.  V.  Inhabitants  of   the  parish  of   St  Mary, 
Islington — 

BemovabUity  of  pauper— Dessrtsd  wife— Child 
unemaucipated— 24  ft  25  Vict,  c  55,  s.  3 ; 
29  &  30  Vict  c  113,  s.  17 423 

Beg.  V.  Inhabitants  of  the  Upper  Half  Hundred  of 
Chart  and  Longbridge^ 

Bridge — ^Liability  to  repair^— Hundred — 5  &  6 
Will  4,  c.  50    368 

Beg.  o.  Jeffreys  - 

Petty  sessions— Evidence  taken  by  only  a  portion 
of  the  Bench  who  dedda— Order  of  affiliation  479 

Beg.  o.  Jones^ 

Bigamy — Knowledge  of  the  first  wife  being  alive 
—Direction  to  the  jury    » ........«•  197 


MAQISTBATES'  OASES. 


It 


Ihdbx  to  Names  of  Casbs. 


Beg.  V.  Jonee — 

Hamlaiighter — Cootributory  negligenoe  by  de- 
ocaisd   page  35S 

Bflg.  V.  Jufltioea  of  G«nMrroD8hire^ 

Special  constebles-— Ord«r  for  «zpeiiM8  of— Bo- 
qairemmiU  of  I  &  2  WUL  4,  o.  41,  at.  1  and 
13 — DiaeretioD  of  court  when  aaked  to  reriew 
order  good  in  form — Certiorari 17 

Beg.  9.  Justices  of  Lancashire ;  iZs  W.  H.  Tyson — 

Betrfaonse — CerUfieate  of  jostices  on  an  original 
application— Exercise  of  discretion 584 

Beg.  r.  Justices  of  tbe  West  Biding  of  Yorkshire^ 

Licensing— Notice  of  intention  to  apply  for  cer- 
tificate—When notice  must  be  giren — Ad- 
joamed  general  annnal  licensing  meeting — 
*«  Before  he  appUea*'— 32  ft  33  Vict  c  27, 
s.  7 204 

Beg.  ».  Kay— 

Foigery  Act  (24  &  85  Vict.  c.  98),  s.  24— 
Mating  a  written  reqnest  to  pay  money  with- 
out authority 406 

Be^  V.  Eennett  and  Saunders — 

Bread — Selling  by  weight — Fancy  bread-^  &  7 
Will.  4,  c  37,  s.  4   8 

Beg.  V.  Enham— 

False  pretences— Hiring  a  horse— 24  &  25  Vict 
c.  96,  B.  88  431 

Beg.  V.  Kinglake  and  Lovibond— 

17  &  18  Vict,  c  102,  s.  9— Crimination— Privi- 
lege of  witness— Pardon  ..... 367,  362 

Beg.  V.  LoTesey  and  others — 

Leyelling,  &c.,  streets  not  being  highways— 
1 1  &  1 2  Tict.  c  63  (Public  Health  Act),  s.  69 
—26  &  27  Vict  c  70,  s.  10,  sub-sects.  1 
and  3 371 

B^.  V,  Lorett — 

Forfeiture  for  Felony  Act  1870,  s.  4 — Oompen- 
sation    • • 545 

Beg.  V.  MacGrath— 

Laioeily — Obtaining  money  nnder  influence  of  a 
threat— Mock  auction 218 

Beg.  9.  Macpherson — 

Criminal  pleading-^Common  aissnlt  — Surplu»- 
age    540 

Beg.  9.  Marshall—  * 

Embesalement— Clerk  or  sermnt— Commission..  306 

Beg.  T.  Martin — 

Coming — Felony— Having  pcMCSsion  of  counter- ' 
feit  coin  after  previous  conyiction— Course  of 
proof  at  trial— 24  &  25  Vict  c.  99,  ss.  12 
and  37 198 

B^.  ▼.  Maule ;  Foster,  app.,  v.  Maule,  resp.— 

Highway — ^Notice  of  appeal  —  Certificate  for 
direrting  a  highway— Sufficiency  of— 5  &  6 
WUL  4,  c.  56    682 

Beg.  V,  Mayor  and  Assessors  of  Monmouth ;  Beg.  v. 
Mayor  and  Absessors  of  Bolton— 

Municipal  corporation  —  Burgess  list— Objec- 
tions to  burgesses — Sufficiency  of  notice  of 
objection 276 

Beg.  V.  Mayor,  &&,  of  Wigan — 

Qpol — A  borough  haviog  a  quarter  sessions  send- 
ing its  prisoners  to  a  county  gaol — Liability 
for  its  proportion  of  costs  of  enlarging  the 
gaol  264 

Beg.  T.  Monaghan  and  Granger- 
Misdemeanor — Endangering  safety  of  passengers 
on  railway— 24  &  25  Vict  c.  100,  a.  34 509 


Beg.  V.  Moore^- 

Evidence  —  Statement  of  a  witness  not  to  be 
found  in  his  deposition — Proof  by  the  clerk  of 
the  magistrate  that  such  statement  wan  in 
fact  made • • page  121 

Beg.  9.  Parker— 

Depontions— Magistrate's  signature — Pleading 
Surplusage 285 

B^.  V.  Pearson — 

Assault— Question  of  title  to  land — Jurisdiction 
of  justices— 24  &  25  Vict  c.  100,  ss.  42,  4G  331 

Beg.  9.  Pilgrim- 
Beerhouse— Licence,  refusal  of — ^Appeal  to  the 
quarter  seesions — Fresh  evidence 579 

Beg.  9.  Price  and  others  (Bridgwater  Commisnoners) ; 
Ex  parte  Lovibond — 

Commissioners  for  inquiry  into  corrupt  practic<*s 
at  elections — Their  decision  refusing  a  certifi- 
cate to  a  witness  reviewable— Their  dj)ty  in 
taking  evidence — 15  &  16  Vict  c  57 — 
26  Vict  c  29,  s.  7  293 

Beg.  9.  Baudnitz — 

Evidence — Lombm  (rosette— Production  236 

Beg.  9.  Bedford— 

Embexzlement-^Master  and  servant— Benefit 
building  society — Secretary— Trustees 219 

Beg.  9.  Bee — 

BlrdB/kra  natura — Indictmsnt — Evidence 367 

Beg.  9.  Biteon  and  another-* 

Forgery— Deed— Ante-dating  19^ 

Beg.  9.  Smith- 

Feloniously  receiving — ^Partners — ^24  &  25  Vict. 
c.  96,  s.  91,  and  31  &  32  Vict  c  116,  s.  1...  403 

Beg.  9.  Stainer— 

Trades  union — Embenlement  of  funds  by  its 
officers— 32  &  33  Vict  c  61,  s.  44     288 

B^.  9.  Sven  Seberg — 

Offences  on  the  high  seas — British  ship — Proof 
17  &  18  Vict  c  104,  s.  106  403 

Beg.  9.  Thomas — 

Misdemeanor  under  the  Debtors'  Act  1869 — 
32  &  33  Tict  c.  62,  s.  11,  sob-sect  15— 
Evidence— Coets  360 

Beg.  9.  Thompson — 

Housebreaking  implements  —  24  &  25  Vict 
c.  96,  s.  58— Possession   .,   197 

Beg.  9.  Turner— 

Embeazlement — " Clerk  or  servant" — Com- 
mission    359 

Beg.  9.  Wallasey  Local  Board  of  Health- 
Public    Health    Aet-^-Compensation«-Premises 
injuriously  affected— 11   &  12  Vict,  c   63, 
ss.  69,  144   100 

Beg.  9.  Walne— 

False  pretences — Cheque  not  to  be  presented 
until  a  future  day —Direction  to  jury   639 

B^.  9.  Warburton — 

Conspiracy  to  defraud  a  partner  .....# 594 

Beg.  9.  Williamson — 

False  pretences-^Misrepresentation  as  to  value 
of  business — ^A  false  representation  as  to  the 
Talue  of  a  bn^ineHS  will  not  sustain  an  indict- 
ment for  obtaining  money  by  false  pretences  199 

Beg.  9,  Wood — 

Bread— Sale  of,  otherwise  than  by  weight — 
Fancy  bread— 6  &  7  Tict  c.  37,  s.  4 1 


ICAOISTBATES'  OASES. 


Ikdxx  to  Naiom  ow  Casm. 


Boa4«.   app,  p.  Cborebwtfdrat  and  Oreneeri  of 

TrompingCon,  ntpg.^ 

Working  eoprofit«»— EscIotiTe  oeeopttloo  of 
Und — Poornte    .•• page  663 

Bojal  Lirer  Frimdlj  Sociatj  (Tniiteat  of;  v.  The 
CommtMiooen  of  loUnd  BereDua— 

Stamp  dntj — Friendly   toctatj— ExenptioB— 

Traoffer  of  mortgage  366 

RojM  r.  Birley — 

Electioo  petition  —  Goremment  eontraete  — 
22  Geo.  8,  •,  45   20 

Riiibworth,  Ex  pari^—^ 

Beerhonae-keeper^Refoea]  of  a  eerti6oat»— Ap- 
plication at  the  adjoamment  daj — Bafbaal — 
32  6c  33  Vict  c  27 490 


Sadler,  app^  v.  Smith,  reap. — 

Boat  rao0 — Beferee—Joriadietion — No 
Pajtog  orer  the  ataltee 812 

St.  Giles  (Cambenrell),  Veatij  of  r.  Weller— 

Metropolis  Local  Management  Amendment  Act 
1862  (25  &  26  Vict.  o.  102),  aa.  52,  53— 
Expense  of  making  sewer— New  atreet 14 

St.  Martio*s,  Birmingham  (Reetor  oOf  Exporter  Ex 
parte  the  Parish  of  St.  Martin^a,  Birmingham — 

Barial  ground — Rector — Tmat  for  the  inhabi- 
tants— Borial  feea — Parcbaae  bj  railway 
companj — CUims  bj  rector  and  inhabitants   632 

St.  Thomas's  Church  Landa,  Bristol  (Tmateea  of),  Ex 
parte — 

Lands  Clansea  Consolidation  Act  1845,  a.  74— 
Parchase-monej  of  land  aubjeet  to  leaaas  for 
lives— 4ocamalation    529 

« 

Sawyer,  app.,  v,  Veatry  of  Paddington,  reepa.— 

Metrepolia  Management  Amendment  Act  1862 
— Conatmction  of  lewexa — New  atreet — Secta. 
52,53,112  629 

Sbeppard  o.  Bennett — 

Heresy — Holy  Communion— Real  Presence — 
Sacrifice — Adoration  of  Christ  present  in  the 
elements 250,  520,  562 

Sbeppard  v.  Phillimore  and  Bennett — 

Practice — Letters  of  request — ^The  Court  of 
Arches  bound  to  accept — Church  Discipline 
Act  (3  &  4  Vict.  0.  86),  s.  13-— Construction    26 

Sliorebam  (Commissioners  of  Harbour  of),  apps.,  t. 
Cburcbwardens  of  Lancing,  respa. — 

Harbour — Rateability  of  works  necessary  to  the 
right  to  collect  tolls    387 

Short,  Ex  parte — 

The  Wine  and  Beerhouse  Act  1869  (82  &  33 
Vict.  c.  27),  8.  17;  4  A  5  Will  4,  c.  87,  a.  7 
— Second  offence— -Conviction 809 

Siinpsnu  9.  Yeend — 

Municipal  election — ^Voter— Bribery — 22  Vict 
c.  35,  ss.  11,  12  (17  &  18  Vict  c.  102,  s.  2.)    98 

Smithes  Case  (Northallerton  Election  Petition)—- 

Cowhouse  and  land — Separated  by  fields 109 

Smith,  Ex  parte— ^ 

Criminal  information  —  Libellous  article  in  a 
news{faper  pending  an  inquiry 146 

Smith  u.  Bamett — 

Exemption  of  Nonconformiat  ministers  from  toll 
''  Usual  place  of  religious  worship  " — 3  &  4 
Geo.  4,0.  126,8.32 663 

Smith,  app.,  v.  Hirst,  reap. — 

Local  board  of  health — When  the  consent,  sanc- 


tion, appraral,  or  aatbority  of  the  board  need 
be  nder  the  hands  and  aaal  of  the  board  po!^  627 
Smith,  app.y  v.  Laneaater,  lesp.— > 

Tenant  of  chamben  fai  the  Temple— Part  of 
dionbera  in  oeenpotaoB  of  nnder-tenanta— 
Ooeopier  of  a  heoBe  — The  Befonn  Act 
(2  Win.  4,  CL  45),  a.  27   206 

Smith,  app.,  v.  Mackie,  le^— • 

Highway — Seraptnga  of  a  nad  depoaited  on  the 
aides -Removal  of  aama— Sect  118  of  the 
8  Geo.  4,  c  126  (The  Gooaral  Turnpike  Act)  183 
Smith  p.  Stoeka— 

Diaeootinnanea— Adverae  pBeaBaaioD — Gravel  pit 
—-Surveyor of  highwaya—3&4  WilL4,c.  27     30 
Sowerby  v»  Piye^— 

InjnnctioD— Incumbent  cutting  timber 73 

Speneer,  app.,  v.  Sheerman,  reap.^ — 

Revenue— Aasesaed  taxea— 32  &.  33  Vict  e.  14, 
aa.  8  and  9 — "  Male  servants  "—Waiters  at 
an  hotel — Persons  emplojed  »b  extra  waitera 
for  short  periods  only — Liability  of  hotel 
keeper  to  duty  for — Uoeneea — Ooeanonal 
waitera 677 

Sptalfielda  Chaiitj  School  of  Chiiat  Church,  iS^— 

Ptaotiee— Land  taken  by  Board  of  Worio — 
Coats  of  payment  of  purchase  money  out  of 
court— Adverse  litJgatMO— 8  &  4  Viet  o.  87, 
a.  49 429 

Stafford  Boroqgh  Election— 

Charitiea — Charitable  gifta  may  be  bribery^In- 
timidation  by  vigilance  committee — Treaehery 
by  agent— Acta  not  affecting  the  election — 
Costo 131 

Starr  a.  Mayor,  Ac  of  City  of  London — 

Holbom  Valley  Improvement  Act  1864 — Claim 
for  compeneation — Separate  intereat  elaimed 
by  one  person — Asaesament 72 

Stanlej,  app.,  «.  Mortloek,  reap.— 

Turnpike— Toll— Leaving  on  road — 8  Geo.  4, 
0.  126,  Sw4l 464 

Stebbing  o.  Metropolitan  Board  of  Works — 

Land  devoted  to  ecclesiaatical  naea — Principle  on 
which  compeneation  ia  to  be  aaaessed — Landa 
Clauses  Consolidation  Act  1845   607 

Sumner  (Bishop)  o.  Wix — 

ffitualiam— Gospel  lights — ^Lighted  candles,  ho- 
aide  the  Communion  Table,  and  on  the  rotable 
— Incense — Interval  between  services — In- 
junctions of  Edward  VI 282 

T. 

Taunton  Election  Petition — 

Political  association  —  Agency  —  Payment  of 
barristers'  court  money — Bribery— Scrutiny- 
Corruption  bj  strangers 126 

Taylor,  app.,  v.  Overceers  of  St.  Maty  Abbot,  Ken- 
sington, reaps. — 

Parliament — Registration — Lodger  franchise — 
Residence — Representation  of  the  People  Act 
1867  (30  &  31  Vict  c  102),  8.  4,  aub-sOct  3  588 

Thomas,  app.,  v.  Alsop,  reep. — 

Poor  law  —Order  upon  a  husband  to  contribute 
to  the  support  of  his  wife  who  had  become 

chargeable— 31  &  32  Vict  o.  122,  a.  83 265 

Thompeon  v,  HiU — 

Metropolitan  Building  Act  1855  (18  &  19  Viet 
c.  122),  a.  83,  sub-sect  7,  a.  85,  sub-sect  3 — 
Pulling  down  party  wall — Duty  to  protect 
adjoining  owner  daring  rebuilding    ............  472 


MAOISTBATES'  OASES. 


I27DBX  TO  NaMBS  OF  CA8B8. 


Thompton'B  and  StaTensoo't  Casea  (Korthallerton 
Eleetion  Patition}— 

Agreament  by  ▼ofcara  to  pair  off — ^Frandolaot 
oontriranca page  108 

Tborpa  v.  Adams — 

Spacial  Act  of  Parliament  oonfirming  an  agrea- 
ment  to  pay  a  Bnm  of  money  in  lieo  of  ratea  ■ 
Poor  Law  Amendment  Act  1 868— Bepreaen- 
UUoo  of  the  People  Aet  1869 668 

TOkt  u.  Straoey— 

Taxation  of  oosta— 'Expenaes  of  witneeaea,  pre- 
liaunary  inYeatigation,  and  attorneys   ••«......'  816 

Tnt8oa*8  Case — 

Vagrant  Act  (5  Geo.  4,  c  83),  s.  4— <<  Place  of 
pnblie  resort" — '* Street,  highway,  or  place 
adjacent** — Commitment  as  logne  and  vaga- 
bond— Habeas  corpus— Defective  commitment  428 

Tabb,  app.,  v.  Good,  resp.— 

Metropolitan  BoUding  Act  1860  (18  &  19  Vict 
c  123),  8.  51— District  anrreyor— Bight  to 
ftea— Who  liable  to  pay    498 

Tomer  v,  Bingwood  Highway  Board- 
Highway  Act  1862— District  Board  of  Bing- 
wood— Freeholder — Trees  on  land  or  by  side 
of  road — ^Bight  of  board  to  eat — Injonetion  ..  274 

V. 

Veley  v.  Pertwee  and  another — 

Ecclesiastical  conrt — ^Archdeacon's  Tisitation^ 
B^;istrar*s  fees — Liability  of  chnrchwardens 
to  pay — Whether  chnrchwardens'  liabili^  is 
abeolnte  or  conditional 440 

Victoria  Permanent  Benefit  Building,  Investment, 
and  Freehold  Land  Society,  Re  (Empson's  case)— 

Bnildiog  society— Mortgago—Bedtal  of  mem- 
bership—Mistake— Gontiibntory  526 

Vletoria  Permanent  Benefit,  Building,  Investment, 
and  Freehold  Land  Society,  Re  (HiU*B  case ;  Jones's 
case) — 

Bnildmg  sodety — ^Power  of  borrowing  474 

Voysey,  app^  v.  Noble,  reap. — 

Eoolesisstical  practico— Admission  of  articles- 
Effect  of^Interlocntory  proceedings,  power  of 
Judicial  Committee  as  to— 6  &  7  VicL  c.  88 
— Betentioo  of  cause  by  Jndidal  Goomiittee...  664 

W. 
Wallis,  app.,  v.  Birks,  resp. — 

Bsgistration — County  vote^Perpetoal  curate — 
Equitable  freeholder 337 

Wandsworth,  Church  Estate  Charity,  Re 

Charity  for  repair  of  parish  church — ^Division  of 
parish — Bight  of  new  church  to  participate  in 
trust  fund 553 

WaHrorton,  app., «.  Overseers  of  Denton,  resps, — 

Parliament  —  Begistration  — -  Lessee  or  assignee 
of  tenement  for  unexpired  residue  of  term 
originally  created  lor  not  less  than  sixty  years 
of  bL  value — Cestid  que  nse  by  grant  of  a 
chattel  rentcharge — ^The  BepresentiSion  of  the 
People  Act  1867  (80  &  31  Vict  c  102),  s.  5  645 

Watmovgh's  Trusts,  i2»— 

Mortmain — Charitable  logacy — Qift  towards  the 
erection  of  a  chapel  305 

Waygood  and  another,  pet,  v.  James,  reap. ;  Taunton 
ElecUon  Petition- 
Parliament— Election  petition— Effect  of  dedsion 


of  judge  seating  a  candidate  claiming  the  seat 
— Second  petition — 31  &  32  Vict,  c  123,  s. 
11,  paragraph  13 page  119 

Webb  and  others  v.  Commissioners  for  Improving  the 
Town  of  Heme  Bay- 
Improvement    commissicners  —  Assignment    of 
rates — Illegality    of   contract  —  Estoppel — 
Security  for  debt — Mandasmu 454 

West  London  Extension  Bailway  Company,  apps.,  v. 
Assessment  Committee  of  the  Fulham  Union  and 
the  Overseers  of  the  Poor  of  the  Parish  of  Fulham, 
reaps. — 

Order  of  reference — 12  &  13  Vict  c.  45— 
Award— Coste  409 

West  London  Philanthropic  Burial  Society,  Re;  Cor- 
dery,  app.,  v.  Greaves  and  others,  resps. — 

Friendly  society — Jurisdiction  to  determine  dis- 
putes— Jurisdiction  of  justices — ^Acquieeceoce 
in  want  of  jurisdiction — Certiorari — 21  &  22 
Vict  c  101,  8.  5 95 

Westwood  V.  McKie — 

Will— Charity— Gift  for  the  benefit  of  the  Scotch 
kirk — ^Free  Church — Presbyterian  form  of 
worship — Cypree 125 

White  o.  Commissioners  of  Her  Majesty's  Works  and 
Public  buildings — 

Lands  Clauses  Consolidation  Act,  sect  21 — 
Compensation  for  damage  sustained  by  reason 
of  the  execution  of  the  works — GoodwiU  of 
business 425 

Wigan  Election  Petition — 

Illegal  acts  not  vitiating  an  election — ^Accumu- 
lation—Political association — Effect  of  sub- 
scription to  on  qneetlon  of  agency — Payment 
of  ratea 101 

Williams  o.  Ivimey — 

Advowson— Benefice — Judgment — Sequestration 
— Bill  for  account  against  sequestrator  and 
judgment  creditor • 543 

l/!^]idheater  (Bishop  of)  v.  Wix— 

Besignation  of  bishop,  the  promoter  in  a  suit — 
32  &  33  Vict  c  111— Abatement— Amend- 
ment— Common  law • 161 

Winn  V.  Moesman — 

Penalties-^Application  of— Payment  to  treasurer 
of  county  or  borough  under  11  &  12  Vict 
c.  43,  s.  81 — Borough  having  separate  com- 
mission of  the  peace  but  no  conrt  of  quarter 
sessions— 9  Geo.  4,  c.  61,  s.  26—24  &  25 
Vict  c  75,  s.  4 — Enacting  words  of  statute 
qualified  by  preamble    11 

Wortley,  app.,  o.  Nottingham  Local  Board,  reaps. — 

Market — Bemoval  of  part  of  same  to  another 
locality— Bye  law 252 

Tonghal  Election  Petition— 

Bribery — Offers  of  money — ^Watchers — Colour- 
able emptoyment  —  Lavish  expenditure  — 
Money  given  to  a  mob— Largesse  and  alms  to 
poor  persons— Excessive  payments  to  agents 
—3  Geo.  4,  c.  18  (Irish)— TiBsUog— 35  Geo. 
3 — ^Whether  unrepealed  as  to  Ireland — ^Treat- 
ing before  dissolution  or  issue  of  writ — Defini- 
tion of  **  candidate  "—17  &  18  Vict  c  102, 
s.  38,  and  21  &  22  Vict  c  87,  s.  3— Preli- 
minary   objection— Amendment— Particulars 

146,  156 


INDEX  TO  SUBJECTS  OF  CASES. 


ABANDONMENT  OP  A  CHILD. 
What  is  eridence  of page  2d4 

(See  Crimmal  Law.) 

ADMIRALTY  COURT  ACT. 
Jurisdiction  of  justices  onder •«...     77 

ADVOWSON. 
(See  Eocletiaitieal  Law.) 

ALEHOUSE. 
Sale  within  the  prohibited  hours  of  Sundaj—What  is 
a    *^  traveller  ?" — Refreshment    room    at  railwaj 
station — Coets  of  appeal  517 

(See  Innloeeper.) 

ANIMALS,  CRUELTY  TO. 
Working  animab  sent  to  be  slaaghtered — 12  &  13 
Vict.  0.  92 666 

APPEAL. 

Against  poor-rate-~What  are  the  next  quarter  ses- 
siontf— Practice SOS 

From  Arches  Conrt  to  Privy  Council — Rule  14 — 
Period  between  bringing  in  petition  and  hearing  .••  256 

Practice — ^Stating  case — Ground  of  appeal  not  dis- 
tinctly raised— 20  &  21  Vict  c  43 275 

To  quarter  sessions,  costs  of,  are  within  the  excep- 
tions in  sect.  4  of  the  Debtors*  Act  1869 278 

By  a  friendly  society  from  the  decision  of  a  justice...  301 

Practice — Evidence — Appeal — Notice  of  hearing 303 

To  quarter  sessions — Order  of  reference  by — 12  &  18 
Vict.  c.  45— Award — Costs.... 409 

Prom  decision  of  magistrates-^Costs  of  517 

Against  poor-rate — What  is  the  next  practicable 
session , 671 

Against  a  certificate  for  stopping  a  highway,  notice  of  682 

ARCHES  COURT. 

Practice — Letters  of  request — If  court  bound  to 
accept — Church  Discipline  Act,  a.  18  26 

Practice — Appeal  from  to  Privy  Council — Rale  14— 
Period  between  bringing  in  petition  of  appeal  and 
bearing 256 

(See  EccUtiasticml  Law.) 

ASSAULT. 

Where  it  arises  in  the  course  of  a  dispute  as  to  tUle 
to  laud,  justices  cannot  adjudicate  upon  excess  of 
force 330 

May  be  found  on  an  indictment  for  carnally  knowing 
a  girl  under  twelve   401 

(See  Criminal  Law.) 

ASSESSED    TAXES. 
Male  servants — Waiters  at  an  hotel — Persons  em- 
ployed as  extra  waiters  during  a  short  time  only— 
Lidbility  to  duty  for 677 

ATTEMPT. 
One  may  be  convicted  of  attempting  to  commit  a  rape 
and  another  of  aiding  in  such  attempt 284 

ATTEMPT  TO  COMMIT  CRIME. 
F.ilse  pretences — Evidence  of  446 

(See  Crimmal  Law,) 

AUCTION,  MOCK. 
Obtaining  money  at,  by  influence  of  a  threat  is  larceny  218 

BAILEE,  LARCENY  BY. 
(See  CriminalLaw — Lareeaf.^ 


BANKRUPTCY. 
ProseoQtion  nnder  Debtors'  Act,  s.  11,  for  disposal  of 
goods  before  bankruptcy— Intent  to  defraud... /Mye  545 
(See  Crimmal  Law.) 

BANKRUPTCY  OFFENCES. 
In  prosecution  for,  evidence  of  publication  in  the  £011- 
donGaaetU  236 

BASTARDY. 

SumoMRi^— Jurisdiction  of  justices 405 

Evidence  taken  only  by  a  portion  of  the  jostioea  pre- 
sent    479 

Older  on  putative  father— Child  bom  on  the  high  seas 
in  an  English  ship « 677 

BEERHOUSE. 

Covenant  not  to  nse  a  house  as  a  beerhouse — Injunc- 
tion    200 

Wine  and  Beerbonse  Act  1869,  s.  17 — Second  offence 
— Conviction 309 

Certificate— Qualification  of  house — Meaning  of  term 
'*  rated  in  one  avm  " — House  situate  in  two  town- 
ships—'Extra-parDchial  place— Wine  and  Beerhonse 
Act  1869,  S8.  1  and  8 365 

Beer  is  not  an  exciseable  liquor  within  the  licence  for 
billiards — Beerhouse  keeper  having  also  a  billiard 
licence •..« 413 

Certificate  for — Popnlation  of  the  place — 8  &  4  Vict, 
c  61 422 

Refusal  of  certificate- Application  at  the  adjourn- 
ment day— Refuaal— 32  &  33  Vict,  c  27    490 

Refusal  of  certificate  for — Special  case 579 

Refusal  of  certificate — Appeal  to  Quarter  Sessions — 
Fresh  evidence  may  be  produced  579 

Justices  have  full  discretion  to  grant  or  refuse  an  ori- 
ginal application  for  a  certificate 584 

Evidence  of  good  character   612 

Portion  of  the  premises  nsed  for  other  purposes— 

3  &  4  Vict,  c  31—32  &  33  Vict.  c.  27 62S 

(See  Inahetpar.) 

BENEFIT  SOCIETY. 

Certificate  of  rules— 6  &  7  Will.  4,c.  32 123 

(See  Friendly  Soeietg.) 

BIGAMY. 
It  is  not  necessary  to  prove  affirmatirely  that  at  the 
time  of  the  second  marriage  prisooer  knew  that  his 
first  wife  was  living  r... 197 

BILLIARDS. 
Beer  not  an  exciseable  liquor  within  the  licence  for — 

Supplying  beer  to  players 413 

(See  Inmketper.') 

BOAT  RACE. 
Jurisdiction  of  referee — No  start — Paying  over  the 
stakes  212 

BREAD. 
Sale  of  otherwise  than  by  weight — ^What  is  fancy 

bread 1 

Selling  by  weight — What  is  fancy  bread 3 

What  is  a  sale  of,  otherwise  than  by  weight|  under 

6  &  7  Will.  4,  c.  37,  s.  4 415 

(SIm  WeigKU  and  Measures.) 

BRIBERY. 
(See  Election  Law^-'Municipal  Corporation,) 

BRIDGE. 
Liability  to  npair— Hundrod— 5  &  6  Will.  4,  c  50    368 


HAGISTBATES'  OASES. 


xui 


Ihdbx  to  Subjbots  of  CA8B8. 


BUILDING  ACTS. 
1855— Dmmage  eoDseqacDt  on  the  eieention  of  aatho- 

risad  words  pagt  586 

(See  MetrcpolU,  LtuM  of,) 

BUILDING  SOCIETY. 
Embeuleinent  bj  secreuiy  of— -Is  be  a  derk  or  ser* 

TSBt  S19 

Borrowing  powers — Bnle^^Promissorj  note  made  bj 
oomaiitue — Composition  deed  witbont  cetiio  b(mO' 
mm— Position  of  trustee 326 

No  borrowiiiK  powers — Borrowing  to  make  advances 
to  members — Winding-np  petition  bj  lender — In- 
▼aliditjof  debt— Petition  dismissed 353 

Promissoty  note  signed  hj  secretary-***  Valne  reoeivod 
for  tbe  Bodetj'* — Effect  of  tbose  words — Personal 
liability  of  trasteee 472 

Power  to  borrow— Depositors   474 

Mortgage— Beoital  of  membership — Mistake  526 

BUBLLLS. 

Dedication  ef  burial  ground — ^Befersion  of  fee  simple 
—Lands  Glauses  Act — ^Notice  to  treat— Admission 
of  title  304 

Closing  of  burial  ground — Purchase  by  oorporadon — 
Claims  of  feetor,  churchwardens,  and  ?estry 595 

Burial  ground— Bector— Trust  for  the  inhabitants-* 
Bndal  fees — Purchase  by  railway  company — Claims 

by  netor  and  inhabitants 632 

(See  Eoeleaiaitkal  Law.) 

CATTLE. 
(See  BighuK^,) 

CHARITY. 
Gift  for  the  benefit  of  the  Scotch  Kirk— Free  Church  125 

Mortmain — Gift  towards  erection  of  a  chapel 305 

Charitable  dcTise— Gift  for  a  purpose  not  exhausting 

the  whole  income— Application  of  surplus   503 

Purchase  money  of  lands  belonging  to,  under  Lands 

Clauses  Act,  s.  74 — ^Application  of  accumulation...  529 
For  repair  of  parish  church — Bight  of  new  church 

when  the  parish  is  divided  to  participate  in  the 

fund 553 

Charitable  gift — Mortmain — Acquisition  of  land  for 

erootion  c^a  hospital 596 

Gift  for  a  charitable  purpose  not  exhausting  the  whole 

income — Surplus 598 

Mortmain — Special  Act— Power  to    receive  money 

bequeathed  or  devised — Bequest  of  money  secured 

CO  land 665 

(See  Mortmain,) 

CHURCH. 
Church  BuUding  Act  (5  Geo.  4,  c.  103),  ss.  5,  6,  7, 
8,  and  12 — ^E^th  of  subscribers  of  bOL — ^Nomina- 
tioo  of  trustees — Presentation  to  incumbency  ......      6 

(See  Eo^eskuUeai  Law,) 

CHURCH,  LAW  OF. 
(See  Ecdesiasiioal  Law,) 

CHURCH  RATE. 
(See  EeoUtiatUoal  Law.) 

CHURCHWARDEN. 
Meeting  of  vestxy  to  appoint — Notice  under  58  Geo.  8, 

c  69 — Ecclesiastical  district 19 

Liability  of,  to  pay  visitaiion  fees,  whether  absolute 

or  conditional    440 

(See  Eeektiaitieal  Law,) 

CLERGY,  LAW  OF. 
(See  EcelesiatHoal  Law,) 

COINING. 

Possession  of  counterfeit  coin  after  a  former  convic- 
tion— Proof  of  former  conviction  198 

Having  possession  of  a  die — Intent«-24  &  25  Vict. 
c99,  S.24    i 680 

COLONIAL  LAW. 
New  South  Wales— Jurisdiction  of  Supreme  Conrt — 
Cottviction  for  felony — Fisntrs  d«  novo — New  trial  236 


COMMISSIONERS,  IMPROVEMENT.       page 
Powers  of— Sewersge— Taking  land»-—  UUra  viret ...  54 1 

CONCEALMENT  OP  BIRTH. 

Evidence  of  351 

What  constitutes  399 

CONDONATION. 

Of  an  ofience  by  subsequent  payment   496 

Of  a  felony — ^Validity  of  a  bond  given  to  stay  pro- 
ceedings   65S. 

CONSPIRACY. 

To  defraud  a  partner — Proof  of    594 

(See  Criminal  Law.) 

CONSTABLES. 
Special— Order  for  expenses  of— Requirements  of  I  ft  2 
Will.  4,  0.  41,  ss.  1  and  13— Discretion  of  court  as 
to  reviewing  order  good  in  form 17 

CORONER. 
Election  of — Decision  of  sbwiff  final  as  to  validity  of 
votes .«...    94 

CORPORATION,  MUNICIPAL. 
(See  Municipal  Corporation.) 

COSTS. 
Of  an  appeal  at  quarter  sessions  are  within  the  excep- 
tions in  the  Debtors  Act  1869,  s.  4 278 

Of  payment  out  of  court  of  purchase-money  of  land 

taken  by  the  Board  of  Works   429 

Of  transfer  of  purchase-money  of  land  taken  by  the 

Ecclesiastical  Commissioners 430 

Of  appeal  against  decision  of  magistrates 517 

(See  Praettce.) 

CRIMINAL  INFORMATION. 
Libellous  article  in  a  newspaper  pending  an  inquiry  ..  146 

(See  Criminal  Law?) 

CRIMINAL  LAW. 

Praotioe— Counsel 112 

Evidence— Statement  of  a  witness  not  to  be  found  in 
his  deposition — Proof  by  clerk  to  magistrate  that 

such  statement  was  in  fact  made 121 

Larceny  by  a  servant    122 

Practice— Conviction  for  felony — Venire  de  novo — 
New  trial — ^Access  of  jury  to  newspapers — Irre- 
gularity not  avoiding  verdict — Jurisdiction  of  Su- 
preme Court  of  New  South  Wales    236 

Rape-MJonviotion  for  attempting  to  commit  and  for 

aiding  the  attempt 284 

Abandonment  of  a  child — ^What  is,  within  the  statute 

24  &  25  Vict.  c.  100,  a.  27 284 

Practice — ^Magistrate's  signature  sufficient  at  the  end 

of  the  collected  depositions 285 

Indictment  for  mi^ng  a  false  declaration — Sur- 
plusage   .« 285 

Forgery— A  clearance  paper  is  neither  an  acquittance 

or  receipt  287 

Embexzlement — Officer  of  a  trades  union 288 

Embezzlement — Clerk  or  servant — Payment  by  com- 
mission   .^  306 

'Concealment  of  birth — Evidence  of  351 

Manslaughter^^Contribntory  negligence  by  deceased...  352 
Embezzlement — Clerk  or  servant — Payment  by  com-  . 

mission 359 

Bankrupt— Debtors*  Act  1869,  s.  11,  sub-sect.  Id- 
Making  away  with  property — Evidence— Costs   ...  360 

Larceny — Birds  yercs  naiura — Live  partridge 367 

Bridge — ^Liability  to  repair 368 

Indictment— Abandoning  counts— Practice 377 

Concealment  of  birth— What  is    399 

Rape— Carnal  knowledge  of  a  girl  under  twelve — 
Prisoner  may  be  convicted  of  a  common  assault  on 

an  indictment  for •.  401 

I^urceny — ^Whst  is  a  continuous  taking — Election   ...  402 
Evidence — Offences  on  the  high  seas — Jurisdiction...  403 

Receiving — From  a  partner 403 

Accessory  afber  the  fact,  what  is  403 


XIV 


HAQIBTBATES'  OASES. 


IkdKC  to  SUBJBOTg  OV  CA8S8. 


Perjnry — Jurisdiction  of  juaticM  BwUrdy  sttm- 
moiu..... pagt  405 

Forgetj — Making  a  written  reqaest  to  paj  money 
without  anthoritj 406 

Perjnrj — ^Will  not  lie  on  an  information  for  fnriona 
riding  under  the  Highways  Act,  a.  78 431 

False  pretenoes — That  priaonar  waa  lent  by  another  . 
to  hire  a  horse  for  a  drive  to  E •••.... 431 

Railway — Obstmction  of,  by  alteration  of  signals — 
34  &  25  Vict,  c  97,  s.  36    433 

False  pretences— Atteo^)ting  to  obtain  by — Evidenoe  446 

Perjury— Answers  before  CommisaionerB  under  Cor- 
rupt Practices  Act    447 

BeceiTing — Proof  of  preyiooa  couyiotion — ^Notice  to 
prisoner  under  Habitual  Criminals  Aet  1869,  s.  11  449 

Evidence—Of  persons  jointly  indicted 509 

Railway — Endangering  the  safety  of  passengers  on — 
24  &  25  Vict  c.  100,  s.  34 509 

Pleading — Common  assault— Surplusage.. .540 

False  pretence — Evidence 544 

Bankruptcy — Disposal  of  goods  before  bankruptcy- 
Intent  to  defraud— Debtors'  Act,  Bi  11 — Eridenoe 
— Failnre*to  disclose 545 

Practice — What  is  reasonable  and  probable  cause  for 
a  charge  of  felony 546 

Practice— Jury  de  medjetate— Peremptory  challenge 
to  alien  juror 574 

Larceny— Oyster  bed  in  a  tidal  river — Proof  of  sepa- 
rate fishery  591 

False  pretenoes — Evidence  of — Indictment 592 

Conspiracy — To  defraud  a  partner 594 

Larceny  by  baillie — Deposit  or  sale—Fraudulent  con- 
version   622 

Larceny — Obtaining  money  by  a  trick 624 

False  pretences — Cheques  not  to  bs  presented  until  a 
future  day — Direction  to  jury 639 

Alleged  felony— Deficiency  in  aooonnta  of  a  treasurer  ' 
— Bond  given  to  stay  proceedings.... 658 

Obstructing  railway — Signalling  to  stop  a    train— 

24  &  25  Vict.  c.  97,  s.  36   661 

Coining— Having  possession  of  a  die— Intent — ^24  & 

25  Vict,  c  99,  s.  24— Indictment 680 

(See  Th$  Variom  Offenoet,) 

CRUELTY. 
(See  JfiMiai!v,  CrMtUjf  to,) 

DEBTORS'  ACT. 
S.  11 — ^Prosecution  under — Disposal  of  goods  before 
bankruptcy — Intent  to  defraud 545 

DEPOSITIONS. 
Magistrate's  signature  at  the  end  of  the  whole  number 
sufficient   285 

EASEMENT. 
(See  Way,  Righi  of,) 

•       ECCLESIASTICAL  LAW. 

Church  building  Act  (5  Qeo.  4,  c.  103),  ss.  5,  6,  7, 
8,  and  12— Death  of  subscribers  of  502.— Nomina- 
tion of  trustees — Presentation  to  incumbency   6 

Eoclesiastioal  district — ^Meeting  of  vestry  to  appoint 
churchwardens — Notice  under  58  Qeo.  3,  e.  69  ...     19 

Letters  of  request — Court  of  Arches  bound  to  aooept 
—Church  Discipline  Act  (3  &  4  Vict.  c.  86),  s.  13 
— Construction 26 

Private  chapel  forming  part  of  a  parish  church — 
Freehold  of  inheritance — ^Acts  of  ownership— Re- 
pairs      38 

Offences  in  different  dioceses,  coupled  in  articles-^ 
Case  sent  to  Arches  Court  in  the  first  instance — 
Evidence— Church  Discipline  Act,  ss.  3,  13,  20...     57 

Suspension  ab  officio  el  a  ften^/tcio— Sentence  of 
bishop— Clergy  Residence  Aet  1838— Church  Dis- 
cipline Act  1840  67 

Incumbent  cutting  timber— Ii\]unetion 73 

Resignation  of  bishop,  the  promoter  in  a  suit— Prao- 
tioe — ^Abatement— Amendment — 32  &  33  Vict. 
c  111   161 


Franchise  of  incumbent  of  a  district  chuieh,  in  receipt 
of  fees  for  maniages,  &c.»  and  stipend  from  Eeds- 
siastkal  Commissioners page  209 

Church  rates — Loan  by  Public  Works  Commissioners 
for  repair  of  church — Rate  to  repay — 5  Geo.  4, 
0.  36--Objections  to  validity  of  rate^— Omission  of 
re-elected  churchwarden  to  make  declaration-^ 
Non-assessment  of  tithe  rentcharge 216 

Practice— rMonition— Motion  to  enforce  obedience    ...  222 

Lighted  candles  on  communion  table — Elevation  of 
paten  and  cup — Kneeling  dnring  prayer  of  oonse- 
cratbn — Endeavour  to  obey — literal  and  evauve 
compliance — Meaning  of  terms  ** kneeling'*  and 
**  bending  the  knee ''—Rubrics 222 

Appeal  from  Arches  Court  to  Privy  Council — Rule  14 
— ^Period  between  bringing  in  petition  of  appeal  and 
bearing— Contumacious  non-appearance  in  court 
below 25^ 

Ritualism — Gospel  lights — ^Lighted  candles  beside  the 
communion  table  and  on  the  retable — Incense- 
Interval  between  serriose — Injonctions  of  Ed- 
ward VL  282 

Burial  ground— Dedication— Reverter  of  fee  simple- 
Notice  to  treat  304 

Mortmain — Charitable  legacy  * 305 

Canonries  in  the  patronage  of  the  Archbishop  of  York 
—2  &  8  Vict,  c  113,  construction  of 345 

Simony — 12  Anne,  stat  3,  s.  12 — Eridencs — 
Sentence  374 

Visitation  fees— Liability  of  churchwarden  to  pay, 
whether  absdote  or  conditional 440 

Heresy — Admission  of  articles—  Doctrines  inconsistent 
with  the  Thirty-nine  Articles— Reference  to  the 
Homilies— The  Atonement — Justification— -Incar- 
netion— Inspiration  of  the  Bible 499 

Pradace — ^Heresy  in  published  books — Charges  to  be 
expressly  supported  by  passages  set  out  in  the 
articles— Charges  not  before  commissioners  nor  con- 
tained in  the  letters  of  request  and  citation — 
Functions  of  commissioners 520 

Advowson  ^-  Benefice  —  Sequestration  —  Bill  for  and 
against  both  sequestrator  and  judgment  creditor  ...  543 

Practice — ^Promoter  of  oflioe  of  judge — ^Death — Sub- 
stitution of  promoter 551 

Charity  for  repair  of  a  parish  chnreh  —  Division  of 
parish— Right  of  new  parish  to  participate  in  trust 
rand 553 

Heresy — Holy  Communion — Real  Presence — Sacrifice 
— Adoration  of  Christ  present  in  the  elements 562 

Burial  ground,  closing  of — Claims  by  rector,  church- 
wardens, and  vestry 595 

Land  devoted  to  secledastical  use — Principle  on  which 
compensation  is  to  be  assessed  when  taken  for  public 
works    607 

Burial  ground — ^Purchase  of  by  railway  company — 
Claims  by  rector  and  inhabitanta  ••• 632 

Practice — ^Admission  of  articles— Power  of  Judicial 
Committee  as  to  interlocutory  proceedings — ^Reten- 
tion of  cause  by  Judicial  Committee 664 

(See  Arehei  Covrt,) 

ELECTION. 
(See  Criminal  Law.) 

ELECTION  LAW. 

L   RCOISTBATIOII. 

II.  Election  Pbtriohs* 

III.  ElBCTIOK  COMMI88I098. 

L  RegiHratkm. 

Borough  franchise— Chambers-rlf  n  "bouse"  or 
"  other  building  " 118 

Borough— Franchise— Tenant  of  a  dwelling-house 
allowing  his  lodger  the  use  of  bis  sitting-room — 
Joint  occupation •  187 

Practice — Costa  on  the  affirmance  of  an  appeal   187 

Borough — Franchise — ^Tenant  of  chambers  in  the 
Temple — Part  of  chambers  in  occupation  of  under- 
tenants—Reform Act,  s.  27 S06 


MAGI8TEATES'  OASES. 


XT 


Indbz  to  Subjsots  of  Oa6B6. 


Coonty — Fruiehise — Ineambent  of  a  district  cbnrch 
— Beeeipt  of  f«M  on  marriageB,  baptiims,  tod 
ohvrehingt— Stipood  paid  bj  the  Eoclenastical 
Coaimiflsionen  and  tnararvr  of  Qaeen  Aone't 
Bounty page  209 

Borough-— Fraacbifl^—OocBpation  by  a  member  of  a 
corporation— Wbothor  as  owner  or  teoant — 2  Will  4, 
c  45,  8.27 241 

fioroQ^ — ^Franebis^— Dean  and  cbapter^oalifica- 
tion  of  a  canon  oconpying  as  snob — ^If  owner  or 
tenant 247 

Boroogfa — Practice  SniEcitncy  of  deeoription  in  a 
notice  of  objection...... 333 

Bonmgh — ^Franchise — ^Wbat  is  a  oonnting-boneo— 
Stnietnral  aererance 834 

Ooonty^  Franchise  — Perpetnal  cnratc  ^  Equitable 
frediotder 387 

Coonty — ^Franchise — ^Pew  in  a  chnroh 838,  341 

Appeal — Practice— Notice  of  appeal -338 

Borough — Franchise — Lodgers — Beeidenoe — Rq^re- 
senUtton  of  the  People  Act  1867,  s.  4 588 

Borongh — Franchise — Lodgers 589 

Gonnty-^Begistration — Separate  list  of  occQpien — 
Power  of  rsTising  barrister  to  amend 602 

Coonty — Registration— DescriptioD  of  qnidifieation — 
Power  to  amend 605 

Borongh  —  Franchise  —  Small  tenement — Separate 
rating — Sates  paid  by  owner 613 

Oonnty — ^Franchiso^Lessee  or  assignee  of  tenement 
for  unexpired  reaidae  of  a  term  originally  created  for 
not  lees  than  sixty  years — Representation  of  the 
People  Act,  8.5 645 

Boroughs — Franchise — Non-payment  of  rates  in  arrear 
— Efbctof  ezcoaal  by  justices  during  the  qualifying 

year  •«  673 

IL  EleeHoH  PeiiHon, 

Goremment  contracts — 22  GeOb  3,  c.  45 • 20 

Municipal  and  Parliamentary  electiona— Bribery  for 
the  **  double  event  ** — Pasture  •masters — Corrupt 
election  of — Point  reserved  41 

Undue  infinenoe — Hasten  and  men — Fellow- workmen 
— ^Agency— 17  &  18  VicLe.  102,  s,  5— Municipal 
elections 46 

Bribery — ^Agency — Hixed  question  of  law  and  faot^ 
17  &  18  Vict,  a  102,  ss.  2,  3,  4,  28,  and  36— 
Treating  by  agent — Hospitality— Alleged  promise...    78 

Illegal  acts  not  vitiating  the  election — Aocnmolation 
— Liability  of  candidate  for  acts  of  a  political  asso- 
dfition — Effect  of  subscription  to  as  proof  of  agency 
— Bribery  by  payment  of  rates }01 

Treating — ^Meaning  of  the  term  "  conruptly  **— Evi- 
dence of  ageney — Bribery — ^Practice— Costs 102 

Agreement  by  voten  to  pair  off— Fraudulent  con- 
trivance   108 

Scrutiny — Practice — Bribery — Intimidation  —  Undue 
influence — Promiecs — ^Evidence    107 

Residenoe  and  non-residence ••••• 108 

Residence  by  wife 109 

Parochial  relief 109 

Bribery  (evidence  of) 110 

Effiset  of  decision  of  a  judge  seating  a  candidate 
claiming  the  seat — Second  petition  119 

Liability  of  candidate  for  acts  of  a  political  association 
— Agency— Payment  of  barristen*  court  money — 
Bribery — Scrutiny — Corruption  by  strangers  126 

Bribery  by  charitable  gifte — Intimidation  by  vigilance 
committee — ^Treachery  by  agent — ^Aots  not  affecting 
the  election — Costs  131 

Banisten'  court  money — Agency  for  registration  as- 
sociations—When payment  corrupt — Lavish  ex'pen- 
dituTC  by  candidate  to  acquira  inflnence— Municipal 
and  parliamentary  elections — Evidence  to  connect 
— ^Treating — ^Agency— Employment  of  voten 135 

GoaHlion  of  candidates  Agency — Undne  influence— 
Landlord  turning  out  tenants — Employera  dismis- 
sing servants — Threat  to  withdraw  custom— Ques- 
tion of  degree  Treating — Emplojment  of  perMSS 
guilty  of  corrupt  practices.. 139 


Bribery — Offen  of  money — Watchen —Colourable 
employment— Money  given  to  a  mob — Largesse  and 
ahns  to  poor  persons — ^Excessive  payment  to  agents 
— ^Treating>— Deflnition  of  ''candidate" — Practice 
-Preliminary  objection— Amendment — Particnlan 
— Coets page  146 

Treating  before  issue  of  the  writ — Corrupt  Praoticee 
Prevention  Act  1854,  s.  4 — Definitioa  of  "can- 
didate"    196 

Treating— Sects.  4  and  23  of  17  &  18  Vict  c.  102 
— Payment  of  travelling  expenses — Decisions  of 
committeeS'^^Practice— Procedure-— Costs 173 

Intimidation— Inflammatoiy  addresses — Personal  re- 
sponsibility of  the  candidate — Spiritual  influence-^ 
Violenoe— Mob  riot — ^Organised  system — ^Majority 
of  good  Totes-^Subsequent  intimidation  177 

Bribei7— Subscription  to  Orange  halls — ^Paying  ex- 
pensee  of  a  candidate — Application  of  money  sub- 
scribed'—Corrupt  intention — Double  candidature...  200 

Canvaasmg  by  the  dergy^Bespoasibility  of  the  can- 
didate—Hiring of  mobs — Intimidation — Treating. . .  230 

Practice— Withdrawal  of  petition— Costs 260 

Bribery— Paying  money  to  get  a  voter  out  of  prison^ 
Ageo^ — Authority  to  canvass — ^Employment  of 
cars— Payment  of  money  at  revision  courts — Costs  268 

Practice— Coets— Parliamentary  Election  Act  1868, 
8.  41 313 

Practice— Taxation  of  costs — Expenses  of  witnesses, 
preliminary  investigation,  and  attorneys 316 

General  intimidation — Undne  inflnence  by  membera 
of  secte— Legitimate  and  illegitimate  clerical  in- 
flnence   319 

Polling  places  —Irregularity  —  Misoarriage  —  Com- 
munication of  polling  booth  with  a  pnblio-honse — 
Duties  of  town  clerk 321 

Registei^-^urisdiction  of  revising  barrister — ^Notice 
of  objection— Express  decision— 6  &  7  Vict,  a  18, 
a.  68 350 

Bribery  at  a  test  ballot — Personation— Time  for 
giving  particolan 396 

Practice— Further  particulars— Ohristian  names  and 
addresses— Times  and  places   396 

Costs — Expenses  of  respondent  before  delivery  of  par- 
ticulars—Election Petition  Act  1868,  8.  41 397 

Bribery  and  treating  on  a  test  ballot — Effect  of  on 
SttbMqnent  election— Practice—  Special  esse 443 

Particulars — Omission — Evidence 445 

Proof  of  agency,  when  to  be  given    • 446 

Preliminary  test  ballot— Bril^ry — Treating — Corrupt 
Practices  Act,  ss.  2  and  4    557 

Practice— Effect  of  judge's  report — Corrupt  practices 
at  a  previous  election 616 

Agent  scheduled  by  oommissionere — Employment — 
Evidence  of— Coalition — Joint  agency — Determi- 
nation of  respecting  one  candidate — Bribery  at 
previous  election — Single  corrupt  act  avoiding 
election — ^Evidence  taken  on  bribery  commission  ...  635 

III.  EleeUon  Commiuiont. 

Jurisdiction  of  oommissionere— Power  of  adjourn- 
ment —  Adjournment  when  less  than  all  are 
present 164 

Jurisdiction  of  commissionen— Power  to  adjourn — 
Power  to  hold  independent  meetings — Committal 
for  contempt — Consent  of  Secretary  of  State  to 
adjournment— 15  &  16  Vict  c  57,  ss.  1,  4,  6   ...  190 

Decision  of  commissionen  refusing  certificate  to  a 
witness  may  be  reviewed — Duty  as  to  taking 
evidence 298 

Witness  having  a  pardon  not  privileged  from  answer- 
ing questions  on  ground  of  crimination 357 

Certificate  of  commissioners,  effect  of  on  an  infarma- 
tion  for  bribery— 15  &  16  Vict,  c  57—26  &  27 
Vict  0.  29,  8.  7    484 

EMBEZZLEMENT. 
By  a  servant  of  a  trsdes  onio^Effeet  of  roles  in 

restraint  of  trade  '. 34 

Evidence  of — Clerk  or  servant • •«•  122 
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Bj  Mrraat  of  a  Beoefit  Building  Sooiety-^Seeretaxy 

— ^Tnutees    * jKige 

Clerk  or  senrant — Pajmcnt  by  oommission 

By  ano£Boerof  a  trades  anioa 

Clerk  or  senraot — Payment  by  commisaioa 

(See  Criminal  Law.) 

EVIDENCE. 

Of  bribery  at  a  maoidpal  election •..•....•• 

Of  dietorbanoe  of  a  market  

Statement  of  a  witness  not  to  be  found  in  his  deposi- 
tion   • 

Of  laroeny  by  a  serrant • 

Of  embezzlement  

Of  malice  in  an  action  for  false  imprisonment  and 
malicious  proseontion 

Of  bigamy..... • 

Of  possession  of  implements  of  hoosebreaking 

Of  possession  of  counterfeit  ooin  after  a  former  con- 
riction 

Of  pablicatbn  in  the  London  OoBeUe 

To  prove  a  right  of  way 

Of  abandonment  of  a  child  

Depositions  are  sufficient  if  signed  by  the  justices  at 
the  foot  of  the  wholci •• 

Of  concealment  of  birth  , 351, 

A  witness  who  has  received  a  pardon  from  the  Crown 
not  privileged  against  answering  questious,  on  the 
ground  that  they  criminated  him 

Refusal  of  witness  to  give  evidence  on  ground  of  crimi- 
nation— Objection  over- ruled  and  evidence  given^ 
Objection  afterwards  taken  that  it  was  wrongly 
received 

Of  simony 

Taken  by  a  portion  only  of  the  justioea  who  preside... 

Of  persons  jointly  indicted 

Of  reasonable  and  probable  cause  in  an  action  for  false 
imprisonment    

Of  a  separate  fishery  right  in  an  oyster  bed  In  a  tidal 
river 

Of  false  pretences 

Of  conspiracy  to  defraud  a  partner 

Of  bribery 

Of  a  several  fishery  in  a  public  river 

Of  user  of  a  fishery  in  common  with  other  persona  ... 

(See  PracHce.) 

EXCISE. 
Notice  of  appeal  against  a  conviction — Notice  of  hear- 
ing— Adverse  party — 7  &  8  Geo.  4,  e.  53,  s.  63 — 
4  Vict,  c  20,  a.  80    

(See  Beerhouie^Innlcttper,) 

FACTORY  ACTS. 
Meaning  of  the  word  "  Factory  "  and  "  Manufactur- 
ing process  ** 

FALSE  IMPRISONMENT. 

What  is  reasonable  cause— Evidence  of  malice 

Action  for— Evidence — Severance  of  jurisdiction  ...... 

What  is  reasonable  and  probable  cause  for  a  charge  of 
felony    , 

Implied  authority  to  one  servant  of  a  company  to 
give  another  servant  into  custody  on  a  charge  of 
felooy   

(See  Crimuud  Law,) 

FALSE  PRETENCES. 

A  false  representation  as  to  the  value  of  a  business 
will  not  sustain  an  indictment  for.... 

That  prisoner  has  been  sent  by  another  to  hire  a  horse 
to  drive  to  £. , 

Attempt  to  commit,  evidence  of 

Evidence  of 

Evidence  of — Indictment 

Cheque  not  to  be  presented  until  a  future  daj — Direc- 
tion to  jury   , 

(See  Crimmai  Law.) 
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199 

481 
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FELONY. 
Effect  of  conviction  of  on  goods  obtained  by  the  false 

pretences  having  been  sold   page  280 

Allied  by  deficiency  in  a  treasurer's  account — Bond 
given  to  stay  proceedings— Validity  of — Stifling  a 

prosecution •.... 658 

(See  Criminal  Law,) 

FISHERY. 

In  a  tidal  river,  grant  of— Oradnal  change  in  bed  of 
the  river — If  right  transfexred  to  the  new  channel  157 

Tidal  river — Boyid  franohise — Forfeiture — ^Preroga- 
tive— Merger — Free  warren,  &c. — ^Time  immemo- 
rial^-Gbrant  before  Magna  Charta — Presumption 
from  modem  user — Statute  of  Limitatious 379 

Evidence  of  a  several  fishery  in  a  public  river — ^Non* 
mention  of  the  right  in  inventory  of  the  possessions 
of  the  manor — ^Evidence  of  user  in  common  with 
other  persons •• - 647 

FISHERY  LAWS. 

Salmon  Fishery  Act  1861,  s.  12 — Fishing  mill  dam 
— Non-navigable  river — Easement-^Lost  grant — 
Magna  Charta,  c  23 510 

Oyster  bed  in  a  tidal  river — Proof  of  separate  fishery  591 

FORFEITUBE. 
Subsequent  sale  of  goods  obtained  by  false  pretences 
-^Effect  of   conviction   of  felon  on   trover  for 
recovery 280 

(See  Criminal  Law.) 

FORGERY. 

By  ante-dating  a  deed 194 

A  **  clearance**  paper  is  neither  an  acquittance  nor 

receipt  287 

24  &  25  Vict,  c  98,  s.  24-^Making  a  written  request 

to  pay  money  without  authority   « 405 

(See  Criminal  Law.) 

FRIENDLY  SOCIETY. 
Embezzlement  of  funds — ^Trades  union— Restrunt  of 

trade     34 

Jurisdiction  of  justices  to  determine   disputes — Ao- 

quiescenoe  in  want  of   95 

Tranfers  of  mortgage— Liability  to  stamp  duty   266 

Power  to  borrow — Certificate  of  barrister 290 

Reference  to  justice — Right  of  sppeal  301 

(See  BuUdSng  Society— BenefU  Society,) 

GAME. 
Unlawfully  being  on  land  in  pursuit  of  game — Evi- 
dence—Poaching Act  (25  &  26  Vict  c.  114),  s  2  310 
Using  snares  on  a  Sunday — 1  &  2  Will.  4,  c.  32,  s.  3^  373 
Agreement  for  right  to  shoot  rabbits,  construction  of...  656 

GAME  LAWS. 
Night  poaching — Limitation  of  proeeedin^i — 9  Geo.  4, 

c  69,0.4 162 

(See  Fiikerg.) 

GAMING. 
Boat  race — Jurisdiction  of  referee — ^No  start — Paying 

over  the  stakes 212 

Invalid  bond^Racuig  debts 354 

Betting  on  a  game  of  chance— A  dog  race-~ Vagrant 

ACI--31  &32  Vict.  C.52 631 

GAOL  AND  GAOLER. 
(See  Priton.) 

GUARANTEE. 
For  supply  of  beer    640 

HACKNEY  CARRIAGE. 
Publication  of  fares — Order  of  Secretary  of  State — 
Metropolitan  Carriage  Act  1869,  ss.  6, 9 654 

HARBOUR. 
Rateability  of  works  necessary  to  collect  tolls  387 


MAGISTRA^TES'  OASES. 
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Index  to  Subjects  of  Cases. 


HEALTH,  LAWS  OF. 
Pablio  Health  Act  1848 — Notice  to  ezecate  works- 
Invalidity  of  part  enfonemeDt page  182 

Pnblic  Heidth  Act— The  clerk  of  the  board  moat 

a  bill  filed  in  his  official  capacity 235 


HEALTH,  PUBLIC. 
Compensation  for  premiees  injorionsly  affected   by 

work  of  the  board 100 

Local  board — Liability  of  for  accident  by  negligence 

of  the  raireyor  of  higfawaya 843' 

PaTing  streets  not  being  highways — 11  &  12  Vtot.  c 

63,  8.  69—26  &  27  Vict,  c  70,  s.  10— Sub-sects. 

I  and  3 — What  frontage  owners  are  liable  to  con- 

tribnto  371 

Pkactice — ^Wben  the  consent,  sanction,  approral,  or 

anthority  of  the  Board  needs  to  be  nnder  the  seal 

of  the  Botfd 627 

(See  SanUarp  Laws,") 

HERESY. 
(See  EcelenMtieal  Law.) 

HIGHWAY. 
Gravel  pit  bdonging  to  the  highwar— Advene  pos- 

lession  as  against  the  Sanreyor  of  Highways 30 

Cattle  straying — Pasturage  on  sides  of  highway — 

Common  or   nninolosed  ground— Highways    Act 

1864,  s.  25  58 

Operation  of  Highway  Act,  s.  67,  on  construction  of 

sewers — ^Local  Act — Joint  effect 86 

3  Geo.  4,  c  126,  s.  118  (General  Turnpike  Act)— 
^  Bemoval  of  scrapings  of  a  road  deposited  at  the 

Bide  183 

Repair — Denial  of  liability  by  waywarden — Jurisdic- 
tion of  justices  to  order— 25  &  26  Vict,  c  61 250 

Highway  Act  1862 — ^Trees  on  land  of  a  freeholder  by 

the  roadside — Right  of  board  to  cut 274 

Board  not  liable  for  accident  by  negligence  of  the 

surveyor    m. 343 

Furious  ridini;  is  not  an  offence  within  sect.  78  of  tlie 

Highways  Act,  5  &  6  Will.  4,  c.  50    431 

Notice  of  appeal — Certificate  for  diverting  a  highway 

— Suffidency  of. 682 

(See  Turnpike.) 

HOUSEBREAKING. 
Posaession  of  implements  of  housebreaking  by  one  of 
several  persons  together  is  poesession  by  all    197 

HUSBAND  AND  WIFE. 
Ordor  on  hnsband  to  support  his  wife— Jurisdiction  266 

IMPRISONMENT,  FALSE. 
(See  Falie  ImprimmmeiU.) 


INCLOSURE. 
Bights  of  lord  of  manor  in  part  not  inclosed. 

INDICTMENT. 
(See  Crimmal  LatoJ) 

INJUNCTION. 
To  lestnUn  pdlntion  of  a  stream 


641 


554 


INNKEEPER. 
32  &  33  Viet.  e.  27,  s.  7— Notice  of  intention  to  apply 

for  a  lioeuoe — When  to  be  given — Adjourned  general 

annual  lioeosiog  meeting — Meaning  of  term  "  before 

he  applies'* 204 

Wine  and  Beerhouse  Act  1869,  s.  17 — Second  offence 

— Conviction 309 

Beerhouse — Certificate — House  aitnate  in  two  town- 

ships — ^Meaning  of  term  **  rated  in  one  sum"  365 

Beorbooso  keeper  having  also  a  billiard  licence — Beer 

not  an  exoiseable  liquor  within  the  latter 413 

Beerhouse— Population  of  the  place — 3  &  4  Vict. 

c.  61,  8.  1 , 422 

Befosal  of  certificate — Application  on  adjourned  day 

-Refusal— 32  &  33  Vict,  c  27 490 


Sale  of  liquors  on  a  Sunday  within  the   prohibited 
hours — Meaning  of   term    'traveller*' — Refresh- jni^ 
ment  room  at  a  railway  station— Costs  of  appeal...  517 

Beerhouse — Certificate,  refusal  of — Special  case 579 

Beerhouse — Refusal  of  licence—  On  appeal  to  quarter 
sessions  fresh  evideuoe  may  be  produced  579 

Beerhouse— ^Justices  have  fdl  ^Uscretion  to  grant  or 
refuse  an  original  certificate 584 

Wine  and  Beerhouse  Act  1869— Evidence  of  good 
character — Practice  612 

Beerhouse — ^A  portion  of  the  premises  used  for  other 
purposes    628 

Guarantee  for  supply  of  beer    640 

(See  Beerkaiue.) 

JURISDICTION. 
Of  court  as  to  reversing  an  order  of  justices  good  in 

form 17 

Of  justices  nnder  Admiralty  Court  Act    77 

Of  justices  in  disputes  of  friendly  societies — ^Acqui- 
escence in  want  of. 95 

Of  justices  to  order  repair  of  a  highway   250 

To  make  an  order  on  a  husband  to  support  his  wife 

under  31  ft  82  Vict.  c.  122,  s.  38  265 

Of  justices  in  assault  where  title  to  land  is  in  dispute  331 

Of  justices  in  bastardy 405 

Over  oflbnoes  on  the  high  seas 403 

(See  Jtutiee  of  the  Peace.) 

JURY. 
New  trial — Fentre  de  novo— After  conviction  for 
felony— Aocssa  of  jury  to  newspapers  236 

JUSTICE  OF  THE  PEACE. 

Jurisdiction  under  the  Admiralty  Court  Act.4 77 

Jurisdiction  to  determine  disputes  in  friendly  societies 
Acquiesceooe  in  want  of .    95 

Jurisdiction  of,  to  order  repair  of  a  highway 250 

Practice  —  Case  stated  —  Insufficient  statement  of 
ground  of  appeal  275 

Signature  of  at  the  end  of  the  oolleoted  depositiona  is 
snffident 285 

Cannot  adjudicate  on  excess  of  force  in  an  assault, 
where  it  arose  out  of  a  dispute  as  to  title  to  land...  331 

Evidence  taken  by  only  a  portion  of  those  who  pre- 
side    479 

(See  Juritdictiim — Practice.) 

LANDS  CLAUSES  CONSOLIDATION  ACT. 

Sect  68— Lands  injuriously  affected — Compensation    61 

Compensation — Separate  interests  claimed  by  one  per- 
son        72 

Premises  iiguriously  affected— What  are— Sects.  69, 
144   100 

Sect.  21 — Compensation  for  damages  sustained  by 
works  of  the  Commioioners  of  Public  Works — 
Goodwill  of  a  business  425 

Sect.  84~^ompensation  for  lands  taken  compulsorily 
— ^Tenant  from  year  to  year — City  of  London  Im- 
provement Act • 461 

Sect.  74 — Purchase  money  of  lands  on  lease  belonging 
to  a  charity — Application  of  accumulation  529 

Damage  by  execution  of  works — Lands  "  injuriously 
affected  ** — Loss  of  privacy — Thames  Embankment 
Act    529 

1845 — Assessment  of  land  devoted  to  ecclesiastical 

607 


uses 


(See  JietropoUt,  Lauf$  of.) 


LARCENY. 

By  a  servant 122 

Obtaining  money  by  means  of  a  threat — Mock  auction  218 

Of  a  living  partridge 367 

ContiDuous  taking,  what  is — Election  by  prosecution 

when  not  necessary ....••...•••  402 

From  an  oyster  bed  in  a  tidal  river — Evidence 591 

By  bailee — Deposit  or  sale— Frandulent  conversion...  622 

Obtaimng  property  hj  a  trick  ••••• ••  624 

(See  OMita^  Law.) 
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Ikpsx  to  Scbjxcts  of  Cases. 


LIBEL. 
Artiole  in  »  aswspaper  pending  an  iDqoirjr  page  146 

LICENSINQ. 
(Sm  Innketper.) 

LOCAL  GOVEBNMEKT. 

Rating  of  arailwaj  nnder 296 

Aot  of  1856— Adoption  of— Taking  the  pdl— Wbo 
topfeaido 893 

LOCAL  LAWS. 

Baiy  Local  Improvement  Act 86 

Power  nnder  local  Act  limited  by  paUio  Act  356 

West  Hartlepool  Improvement  Act  1854 — ^Applica- 
tion of  rates  to  promoting  a  bill  in  Parliament 408 

Heroe    Baj  Improvement — Assignnmit   of  ratea — 

Illegalitj  of  contract 454 

Sonthampton  port  and  barbonr — VaUditj  of  moih 

danmt    Constniction  of  local  Acta— ^  Income**...  481 
Rochdale  Improvement  Acts-— Gommisoioners  acting 
tdira  virei — ^Powers  of— Oonitmetion  of  sewen — 
Taking  lands 641 

LONDON,  LAWS  OP. 
(See  MttrcpoMs,  Lawt  of.') 

LUNATIC,  PAOTER. 
(See  Poor  Law.') 

MAGISTRATES. 
(See  Judice  of  the  Peaee,) 

MALICIOUS  PROSECUTION. 

What  is  reasonable  cause — Evidence  of  malice 163 

What  is  reasonable  and  probable  canse 318 

MANDAMUS. 
Validitj  of,    ordering  legal   proceedings— Oommis* 
aionen  of  port  of  Sonthampton 481 

MANSLAUGHTEa 
Contribatoiyi^gligence  by  deceased • •  353 

MARKET. 
Ancient— Action  for  distorbance  of — Proof  of— New 

market  held  on  other  days — limits  of  borongh  ...  112 

Removal  of  part  of  to  another  locality— Bye-law 252 

Selling  marketable  goods  without  paying  toll — Con- 

donatioD  of  offence  by  subsequent  payment  496 

MASTER  AND  SERVANT. 
'Track  Act — ^Artificers — Payment  partly  in  goods    ...    64 

MEASURES. 
(See  Weiffhit  and  Meamm.) 

MEDICAL  LAW. 
Pharmacy  Aot  1868,  s.  17— Sale  of  poisons-*Mean- 
ing  of  term  **  medicine**— Person  to  whom  sold  or 
dd^Tered 347 

METROPOUS,  LAWS  OP. 

Metropolis  Local  Management  Amendment  Act  1862 
25  k  26  Vict.  c.  102,  ss.  52,  53— Expense  of 
makinff  sewer — ^New  street  14 

London  improvement  Act— Compensation  for  lands 
injuriously  affected    61 

Holbom  Valley  Improvement  Act— Compensation — 
Separate  interests  claimed  by  one  person — ^Assess- 
ment , , 72 

Registrar  of  Sheri£fs  Court— Power  to  remo?e— 
Jurisdiction  of  Court  of  Common  Connoil 89 

City  of  London  Sewers  Act  1848 — Powers  d  commia- 
sioners  to  grant  licences  to  erect  hoardings,  &c— 
Conditions  and  duration  of  licences  411 

Commissioners  of  Worln — Compensation  for  damage 
SQstained  by  works  to  the  goodwill  of  a  business — 
Lands  Clanses  Act,  s.  21 425 

Bosrd  of  Works — Land  taken  by — Costs  of  payment 
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Reo.  v.  W#od. 


[Q.B. 


OOXJBT  OF  aXTEEN'S  BENCH. 

Baportod  t^  T.  W.  Bauhdbbs  and  J.  Shobtt,  Siqii., 
Banitten-At-Law. 

Nw,  28,  1868,  and  June  8,  1869. 

Rxo.  V.  Wood. 

Bnad^Sak  of  otherwue  than  hy  weight — Fancy  bread 

6^7  Vict,  c  37,  «.  4. 

The  proviso  in  sect,  i  of  the  Q  ^  7  Will,  4,  c.  87  (Bread 
Act)j  which  exempts  from  the  penalty  of  the  section 
the  selling  oj  bread  **  usualUf  sold  under  ike  denomina- 
tion of  Prench  or  fancy  oread,**  otherwise  them  by 
weighty  applies  to  such  bread  as  now  sold,  and  the 
penalty  attaches  to  a  sale  of  bread  otherwise  than  bv 
weiaht,  if  such  bread  be  not  at  the  time  of  the  sate 
such  as  is  usucUly  sold  under  such  denomination, 
although  it  was  so  sold  at  the  time  oJ  the  passing  of 
the  statute. 

Where,  therefore,  a  baker  sold  bread  not  by  weight,  which 

bread  the  sessions  found  as  a  fact  was  such  as  at  the 

time  of  the  passing  of  the  Act  was  usually  sold  as 

fancy  bread,  but  was  not  so  sold  at  the  time  oJ  actual 

etUe  : 

Held,  that  the  sale  was  not  within  the  proviso  of  the 
eeciion,  and  that  the  baker  teas  properly  convicted* 

At  a  petty  tessions  holden  at  Epsom,  in  and  for 
the  county  of  Surrey,  on  the  28th  Oct.  1867, 
William  Wood,  hereinafter  called  the  appellant,  was 
•ammoned  before  the  justices  upon  an  information 
exhibited  by  William  Cook,  of  Cobham,  inspector 
of  weights  and  measures,  hereinafter  callc^l  the 
respondent,  for  that  he,  the  said  William  Wood,  on 
the  22u^  Aug.  1867,  being  then  a  baker  out  of  the 
city  of  London  and  the  liberties  thereof,  and 
beyond  the  weekly  bills  of  mortality,  and  ten  miles 
of  the  Royal  Exchange,  unlawfully  did  sell  at  Ewell 
aforesaid,  beyond  the  limits  aforesaid,  to  one  Alfred 
Cook,  a  certain  loaf  of  bread  otherwise  snd  in 
another  manner  than  by  weight,  the  said  loaf  not 
being  such  bread  as  is  usually  sold  under  the 
denomination  of  French  or  fancy  bread,  or  rolls, 
contrary  to  the  provisions  of  sect.  4  of  stat  6  &  7 

Maa.  Cas^— Vol.  YL 


Will.  4,  c  37.  On  the  hearing  of  the  case,  the 
appellant  was  conricted  by  the  justices,  and  ordered 
to  pay  and  forfeit  the  sum  of  20s.  as  a  penalty,  and 
also  the  sum  of  17«.  6<f.  for  costs  in  that  behalf ; 
from  this  conviction  the  said  William  Wood  appealed 
to  the  court  of  quarter  sessions  of  the  county  of 
Surrey,  holden  at  Newington,  on  the  31st  Dec 
1867.  The  court  of  quarter  sessions  affirmed  the 
said  conviction  subject  to  the  following  case  stated 
by  consent  of  both  parties  for  the  opinion  of  the 
Court  of  Queen's  Bench. 

Ca8b. 

Upon  the  hearing  of  the  appeal,  it  was  found  as  a 
fact  that  a  loaf  of  bread  was  sold  by  the  appellant 
to  the  said  Alfred  Cook  otherwise  than  by  weight, 
such  loaf  of  bread  not  being  such  as  at  the  time  of 
such  sale  is  usually  sold  under  the  denomination  of 
French  or  fancy  bread. 

This  court  also  found  as  a  fact  that  at  the  time  of 
the  passing  of  the  said  Act  (6  &  7  WUL  4,  c.  87), 
such  bread  was  usually  sold  under  the  denomination 
of  fancy  bread. 

It  was  contended,  on  behalf  of  the  appellant,  that 
the  words  **as  is  usually  sold,"  &c.,  in  the  4th 
section  of  the  said  Act  refer  to  the  passing  of  the 
Act.  On  the  part  of  the  respondents,  it  was  argued 
that  those  words  refer  to  the  time  at  which  the 
bread  is  sold. 

The  question  for  the  opinion  of  the  court  is, 
whether  the  appellant's  or  respondent's  construction 
of  the  Act  is  the  correct  one  ?  If  the  former,  the 
conviction  ought  to  have  been  quashed;  if  the 
latter,  the  conviction  is  rightly  affirmed. 

If  the  Court  of  Queen's  Bench  shall  be  of  opinion 
that  the  conviction  ought  to  have  been  quashed,  it 
is  agreed  by  both  parties  that  judgment  for  the 
appellant,  with  cosU  of  the  appeal  taxed  at  68/.6t.2dL 
shall  be  entered  at  the  next  quarter  sessions  after 
the  decision  of  the  Court  of  Queen's  Bench. 

If  the  Court  of  Queen's  Bench  shall  be  of  opinion 
that  the  court  of  quarter  sessions  were  right  in 
affirming  the  conviction,  the  judgment  of  the 
quarter  sessions  to  stand,  and  the  respondent's 
costs  of  the  appeal  taxed  at  A&L  18s.  2d.  to  be  added 
to  such  judgment  It  is  also  agreed  that  the  costs 
of  this  case  shall  abide  the  event. 
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Q.  B.] 


Reg.  v.  Wood. 


FQ.  B. 


By  sect.  4  of  the  6  &  7  Will.  4,  c.  87,  it  is  enacted 
that 

From  and  after  the  oommencement  of  thifl  Act  all  bread 
sold  beyond  the  limita  aforesaid  (the  metropolis)  shall  be 
sold  by  the  several  bakers  or  seUers  of  bread  respectively 
beyond  the  said  limits  by  weight ;  tmd  in  case  any  baker  or 
seUer  of  bread  beyond  the  limits  aforesaid  shall  sell,  or 
cause  to  be  sold,  bread  in  any  other  maimer  than  by  weight, 
then  and  in  such  case  every  such  baker  or  seller  of  bread 
shall,  for  every  sach  offence,  forfeit  and  pay  any  smn  not 
exceeding  forty  shillings  which  the  magistrate  or  magis- 
trates, justice  or  justioes,  before  whom  such  offender  or 
offenders  shall  be  oonvictod,  shall  order  and  direct ;  pro- 
vided always  that  nothing  in  this  Act  contained  snail 
extend,  or  be  oonstmed  to  extend,  to  prevent  or  hinder  any 
such  baker  or  seller  of  bread  from  seUmi?  bread  nsnally  sold 
under  the  denomination  of  French  or  fajusy  bread  or  rolls 
without  previously  weighing  the  same. 

MeUish,  Q.  C.|  and  Thon^son,  appeared  in  stipport 
of  the  order  of  sessions. — If  the  contention  of  the 
appellant  is  correct,  it  will  be  necessary  in  all 
such  cases  to  ascertain  what  was  considered  to 
be  f&ncy  bread  at  the  time  of  the  passing  of  the 
statute.  What  was  then  fancy  bread  is  now  yery 
common.  [Lush,  J.  —According  to  the  appellant's 
contention,  if  a  new  kind  of  fancy  bread  were  to  be 
invented,  it  must  be  sold  by  weight,  because  it  was 
not  fancy  bread  at  the  time  when  the  Act  passed.] 
The  justices  have  found  that,  at  the  time  of  the 
sale,  the  bread  so  sold  was  not  such  as  is  usually 
sold  under  the  denomination  of  French  or  fancy 
bread.  [Hannen,  J. — When  did  it  cease  to  be 
fancy  bread?]  That  is  immaterial;  it  was  ntt 
fancy  bread  at  the  time  of  the  sale,  and  it  is  with 
reference  to  that  time  which  the  statute  speaks. 

DenmoR,  Q.  G.  and  Oppenheim  for  the  appellant. — 
The  Legislature  must  be  understood  as  speaking 
of  things  as  they  were  at  the  time.  It  is  not 
because  it  has  an  altered  name  that  it  loses  its 
exemption.  It  is  found  by  the  case  that  at  the 
time  the  Act  passed  it  was  fancy  bread.  [Lush,  J. 
-^How  is  a  customer  to  know  what  may  have  been 
fancy  bread  in  the  time  of  George  III.?]  The 
icustomer  has  a  right  to  say  he  will  nave  household 
bread.  fLcsH,  J. — The  baker  may  say  he  will 
sell  only  fancy  bread.]  Many  bakers,  especially  at 
the  West^end,  do  only  sell  fancy  bread.  [Lush,  J. 
— The  bakers  may  combine  to  give  up  selling 
common  bread,  and  so  defeat  the  Act.]  The 
requirements  of  the  public  would  prevent  this. 
[HANifBN,  J. — It  seems  strange  that  a  man  who  has 
been  selling,  say  a  twist,  for  many  years  as  fancy 
bread,  and  continues  to  sell  it,  can  be  said  to 
commit  an  illegal  act  because  it  at  last  becomes  a 
common  article,  and  other  bakers  sell  it  as  common 
bread.]  The  words  *'  usually  sold  "  evidently  refer 
to  the  time  when  the  Act  passed ;  if  the  words  had 
been  ''from  time  to  time,"  it  would  have  been 
otherwise.  That  which  was  legal  once  cannot 
become  illegal  by  lapse  of  time. 

Cur,  ado.  vuU. 

%ih  JwM^  1869.— Lush,  J.,  delivered  the  following 
judgment  as  that  of  himself  and  Hayes,  J.  (a)— 
We  understand  the  justices  to  have  found  as  a  fact 
that  bread,  which  at  the  passing  of  the  Act  in  1886 
was  of  an  exceptionable  quality,  and  known  as 
fancy  bread,  has  now  become  the  common  article  of 
consumption  in  the  neighbourhood ;  and  the  ques- 
tion submitted  to  us  is,  whether  bread  of  that 
description  is  within  the  enacting  part  of  the  4th 
section,  or  within  the  proviso,  and  we  are  of  opinion 
that  it  is  within  the  enactment.  The  section  is  as 
follows.  [His  Lordship  read  the  section.]  If  the 
Aoi  had  been  passed  for  a  limited  period  only,  there 
might  have  been  reason  for  supposing  that  the 
Legislature  thought  there  would  be  no  clmnge  in  the 
staple  article  during  that  period,  and  in  that  case 

(a)  Ck)ckbum,  C.  J.,  was  not  present  at  the  argument. 


the  proviso  might  well  have  been  read  as  if  the 
words  had  been  ''now  usually  sold  under  the 
denomination  of  fancy  bread."  But  the  Act  is  a 
perpetual  one,  intended  to  regulate  the  sale  of  bread 
for  all  time.  A  similar  Act  had  been  in  operation 
in  London  and  within  the  Bills  of  Mortality  since 
1822  (8  Geo.  4,  c.  106),  and  in  1838  an  Act  was 
passed  for  Ireland  in  terms  precisely  similar  as  re- 
gards the  present  question  (1  &  2  Vict.  c.  28).  The 
same  construction  must  of  course  be  put  upon  the 
same  words  in  each  Act,  and  what  is  the  proper 
reading  of  them  now  must  be  the  reading  a  hundred 
years  hence.  We  cannot  suppose  that  the  Legislature 
meant  to  stereotype  a  particular  article,  or  to  say  that 
because  it  was  then  an  article  of  luxury  it  should 
be  so  regarded  in  all  time,  no  matter  what  changes 
or  improvements  may  take  place  in  the  common 
food  of  the  country.  So  to  hold  would  be,  in  course 
of  time,  to  neutraUse  the  Act  instead  of  making  it 
one  of  peipetual  obligation.  The  object  of  the 
Legislature  in  passing  the  Act  was  to  liberate  the 
trade  from  the  restrictions  of  the  Assize  Acts,  and 
leave  the  baker  at  liberty  to  make  bread  of  any  size 
and  shape  he  pleased,  and  to  charge  his  own  price 
for  it ;  but  in  order  to  protect  the  customer  from 
imposition,  it  required  the  baker  to  sell  by  weight. 
He  is  no  longer  at  liberty  to  sell  at  so  much  per  loaf  ; 
he  must  sell  at  so  much  per  pound ;  and  the  customer 
is  to  be  supplied  with  so  many  pounds  of  bread, 
unless  he  chooses  to  have  an  article  of  exceptional 
quality — something  that  is  not  ordinary  bread ;  and 
if  he  buys  that,  the  baker  is  to  be  at  liberty  to  sell 
it  without  reference  to  its  weight.  But,  unless  it 
is  of  an  exceptional  character,  if  it  is  the  common 
article  of  consumption,  the  baker  must  sell  it  as 
such.  It  is  obvious  that  if  what  is  now  ordinary 
bread  is  to  be  treated  as  exceptional  and  an  article 
of  luxury  because  it  was  so  at  the  date  of  the  Act, 
the  enactment  becomes  a  dead  letter.  Moreover 
this  construction  of  the  Act  places  the  customer  at 
the  mercy  of  the  baker,  for  how  can  the  customer 
know  what  was  fancy  bread  in  1822  or  1836?  Nor 
does  it  concern  him  to  know.  By  the  hypothesis, 
he  asks  for  that  which  is  the  staple  of  the  neighbour- 
hood, and  he  loses  all  the  benefit  of  the  Act  in- 
tended for  him  if  he  does  not  have  that  bread 
supplied  to  him  by  weight.  We  are,  therefore,  of 
opinion  that  the  conviction  must  be  affirmed. 

Hanken,  J. — I  am  of  opinion  that  our  judgment 
should  be  for  the  appellant,  and  that  the  conviction 
should  be  quashed.  By  the  4th  section  of  the 
6  &  7  Will.  4,  c.  87  it  is  enacted  that,  from  and 
after  the  commencement  of  that  Act,  all  bread  sold 
beyond  certain  limits  out  of  London  shall  be  sold 
by  weight,  provided  that  nothing  in  the  said  Act 
contained  shall  extend  or  be  construed  to  extend  to 
prevent  or  hinder  any  baker  or  seller  of  bread  from 
selling  bread  usually  sold  under  the  denomination 
of  French  or  fancy  bread  or  rolls  without  previously 
weighing  the  same.  The  appellant  has  been  con- 
victed of  selling  without  previously  weighing  it> 
bread  which  at  the  time  of  the  passing  of  the  Act 
was  usually  sold  under  the  denomination  of  fancy 
bread,  but  which  at  the  time  of  sale  had  ceased  to 
be  sold  under  that  denomination.  It  is  not  stated 
in  this  case  under  what  denomination  the  bread  in 
question  is  now  sold.  It  may  be  sold  by  some  other 
name  which  indicates  equally  with  fancy  bread  that 
it  is  the  kind  which  the  Legislature  at  the  time  of 
tlie  passing  of  the  Act  intended  to  and  did  exempt 
from  being  sold  by  weight,  but  because  in  course 
of  years  it  has  changed  its  name,  and  name  only, 
the  magistrates  have  held  that  it  has  ceased  to  be 
exempted.  I  think  that  this  construction  of  the 
Act  is  erroneous.  In  the  first  place  the  language 
of  the  proviso  in  its  strict  grammatical  construction 
means,  which  is  usually  sold.    The  proper  mode  of 
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expressing  the  sense  which  the  magistrates  have  put 
upon  the  section  would  have  been,  '*  which  shall 
rom  time  to  time  be  usually  sold  ;*'  and,  secondly, 
it  seems  to  me,  the  objects  which  the  Legislature 
must  have  had  in  yiew  will  be  obtained  by  con- 
struing the  words  of  the  proviso  as  including  bread 
usually  sold  at  the  time  of  the  passing  of  the  Act 
as  fancy  bread.  The  main  object  of  the  Legislature 
was  to  protect  the  general  public  in  the  purchase  of 
ordinary  household  bread.  This  bread,  whether 
baked  in  large  loaves  or  in  batches,  has  a  smaller 
surface  exposed  from  which  evaporation  and  con- 
sequent loss  of  weight  can  take  place  ;  but  it  was 
not  thought  to  be  necessary  to  protect  in  the  same 
way  those  persons  who  desired  to  have  a  more 
costly  bread,  and  therefore  the  baker  was  exempted 
from  selling  by  weight  that  kind  of  loaves  which, 
by  being  iMtked  apart,  occupy  more  space  in  the 
oven,  and  lose  more  of  their  weight  by  evapora- 
tion. These  reasons  equally  apply  to  the  kind  of 
bread  which  was  sold  under  the  name  of  fancy 
bread,  now  that  its  name  but  not  its  character  is 
changed.  It  is  a  more  expensive  and  uncertain 
article  for  the  baker  to  make,  and  why  should  the 
Legislature  be  supposed  to  have  intended  that  on  a 
mere  change  of  name  in  the  article  the  law  as  to 
the  baker*s  exemption  should  cease,  though  the 
reason  for  it  continued  ?  There  can  be  no  doubt  that 
the  name  has  changed  because  the  habits  of  the 
people  have  changed.  So  many  more  persons  now 
indulge  in  fancy  bread,  that  it  has  lost  that  desig- 
nation which  belonged  to  it  as  an  article  of  luxury ; 
but  it  is  very  improbable  that  the  Legislature  con- 
templated such  a  change  of  habits,  and  intended 
that  the  baker's  liability  should  depend,  not  indeed 
on  that  change,  but  on  the  purely  accidental  conse 
quence  following  of  an  alteration  of  the  name. 
Suppose  in  the  course  of  time  *' rolls"  should  cease 
to  be  so  called  according  to  the  contention  of  the 
respondent,  they  must  then  be  sold  by  weight. 
Another  inconvenient  result  of  this  construction 
would  he  that  the  operation  of  the  statute  would 
vary  both  as  to  time  and  place.  There  must  be 
many  jHirts  of  England  in  which  the  names  of 
French  or  fancy  br^Eul  and  rolls  have  not  been  in- 
troduced. The'argument  for  the  respondent  leads 
to  the  conclusion  that  in  such  places  £*rench  bread 
and  rolls,  if  sold  at  all,  must  be  sold  by  weight. 
This  construction  also  leaves  the  time  at  which  a 
baker  may  become  subject  to  a  fine  for  selling  fancy 
bread  otherwise  than  by  weight  wholly  uncertain. 
He  may  have  conducted  his  business  for  thirty 
years  previously  as  he  did  at  the  passing  of  the  Act, 
and  suddenly  find  himself  by  reason  of  a  change  of 
the  language  only  of  other  bakers  and  their  cus- 
tomers liable  to  a  fine  for  continuing  to  sell  his 
bread  as  before.  A  construction  which  leads  to  such 
results  appear  to  me  unreasonable,  and  should,  I 
think,  he  rejected. 

Conviction  affirmed. 

Attorney  for  respondent,  Dmmmand^  Croydon. 

Attorney  for  appellant,  Barroweil,  Epsom. 


May  1  and  June  7,  1869. 

RbO.  V,  ESNKBTT  AND   SaUMDBRS. 

Bread— SelHng  6y  weight— Fancy  bread—Q  f-  7  Will  4, 

c.  87,  8.  4. 

When  a  automer  aeks  a  baker  for  bread  by  weighty 
the  baker,  whether  he  gives  him  ordinary  bread  or 
fancy  bread,  is  bound  to  serve  him  with  it  as  bread 
sold  by  weighty  and  which  has  been  weighed.  If  the 
baker  has  only  fancy  bread,  he  should  so  inform  the 
euntomer.  It  is  not  necauary  that  the  bread  should  be 
weighed  i*  the  presence  of  the  custotner  unless  ss 
retpiredm 


t 


Although  bread  which  is  now  sold  as  fancy  bread  may  not 
be  such  as  it  was  at  the  time  when  the  statute  passed; 
tety  if  it  be  now  of  a  fancy  character  and  differently 
mkedy  it  is  still  fancy  bread. 

At  a  petty  session  held  at  Fareham,  in  and  for 
the  county  of  Southampton,  on  the  12th  Oct.  186d; 
Fanny  Eennett,  hereinafter  called  the  first  appellant, 
and  Elizabeth  Saunders,  hereinafter  called  the  second 
appellant,  were  summoned  upon  separate  informa- 
tions exhibited  by  Thomas  Drew,  hereinafter  called 
the  respondent,  under  sect  4  of  the  statute  6  &  7 
Will.  4,  c.  87,  before  two  justices  of  the  peace  for 
the  said  county,  for  that  the  said  Fanny  Kennett 
did  on  the  29th  Sept.  1868,  and  the  said  Elizabeth 
Saunders  did  on  the  1st  Oct.  1868,  they  respec- 
tively being  then  and  there  bakers,  sell,  or  cause 
to  be  sold  respectively,  a  loaf  of  bread  otherwise 
than  by  weight,  the  said  loaves  not  being  such 
bread  as  is  usually  sold  as  French  or  fancy  bread  or 
roUs,  contrary  to  the  statute  in  that  case  ihade  aitd 
provided. 

On  the  hearing  of  the  cases,  both  appellants  were 
convicted  by  the  justices  and  ordered  to  pay  respec- 
tively IZ.  as  penalty,  and  12«.  ^d.  for  costs.  Ftom 
these  convictions  they  severally  appealed  to  the 
court  of  quarter  sessions  for  the  County  of  South- 
ampton, hold  en  at  Winchester,  on  the  4th  Jan.  1864, 
The  sessions  affirmed  both  convictions  with  costs, 
subject  to  the  opinion  of  the  Court  of  Queen's 
Bench  on  the  following 

Cask. 
Both  the  appellants  are  bakers,  residing  at  Fare- 
ham.  It  was  proved,  in  support  of  the  conviction 
t)f  the  first  appellant,  that  Henry  Hawkins,  a 
policeman,  went  to  her  shop  on  the  29th  Sept. 
1868,  and  asked  for  a  41b.  loaf;  the  loaf  tot 
selling  which  the  first  appellant  was  convicted  by 
the  petty  sessions  was  handed  to  him  across  the 
counter  by  the  first  appellant.  Neither  the  first 
appellant  nor  any  other  person  iq  her  shop  weighed 
the  said  loaf  in  the  presence  of  the  said  Henry 
Hawkins.  No  request,  express  or  implied,  was 
made  by  him  that  the  loaf  should  be  weighed.  The 
said  losi  was  carried  by  him  to  the  superintendent  of 
police,  by  whom  it  was  weighed,  and  found  6oz. 
4drs.  deficient  in  weight.  It  was  proved  in  sup- 
port of  the  conviction  of  the  second  appellant  that 
the  said  Henry  Hawkins  went  to  her  shop  on  the 
Ist  Oct.  1868,  and  asked  for  a  2lb.  loaf,  a  loaf 
which  is  the  loaf  for  selling  which  the  second  appel- 
lant was  convicted  by  the  petty  sessions  was 
supplied  to  him  across  the  counter  by  the  second 
appellant.  Neither  she  nor  anyone  in  her  shop 
weighed  the  said  loaf  in  the  presence  of  the  said 
Heory  Hawkins.  No  request,  express  or  implied, 
was  made  by  him  that  the  said  loaf  should  be 
weighed.  The  said  loaf  was  carried  by  him  to  the 
superintendent  of  police,  by  whom  it  was  weighed 
and  found  to  be  loz.  18drs.  deficient  in  weight.  It 
was  contended,  on  behalf  of  the  appellants,  that 
in  each  case  the  loaf  of  bread  sold  was  of  that 
description  which  is  exempted  from  being  weighed 
under  the  proviso  in  the  4th  section  of  the  statute 
6  &  7  Will.  4,  c.  87,  as  coming  within  the  denomina- 
tion of  **  fancy  bread."  It  was  proved  that  the 
loaves  in  question  were  made  of  the  same  materials 
as  household  or  batch  bread,  but  were  made  up  and 
baked  separately  from  other  loaves,  and  not  in 
batches;  that  loaves  baked  separately  undergo  a 
greater  diminution  in  weight  than  loaves  baked  in 
batches,  by  reason  of  the  increase  of  the  evapora- 
tion ;  that  they  become  entirely  crusty  and  assume 
a  different  form  and  solidity  from  ordinary  batch 
bread.  It  was  further  contended  by  the  appellants 
that  the  mere  omission  to  weigh  bread  when  sold, 
in  the  presence  of  the  purchaser,  no  request  having 
been  made    by  him   tnat  such   bread   should  be 
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weighed,  is  not  an  offence  under  the  said  statute. 
It  was  in  evidence  that  a  loaf  baked  separately  was 
sometimes  called  a  crusty  loaf  and  sometimes  a 
fancy  loaf,  and  it  was  stated  by  fifteen  witnesses, 
some  of  whom  were  bakers  and  others  not,  that  they 
had  been  in  the  habit  of  respectively  selling  and  pur- 
chasing such  loaves  by  the  name  of  *'  fancy  loaves." 
There  was  no  evidence  that  this  was  French  bread. 
It  was  contended,  on  behalf  of  the  respondent,  that 
the  terms  French  and  fancy  were  synonymous,  and 
that  the  loaves  in  question  not  being  French  bread 
or  rolls,  the  conviction  was  good  under  the  4th  sec- 
tion of  the  6  and  7  Will  4,  c.  37.  This  section, 
upon  which  the  case  mainly  turns  is  as  follows: 
"  And  be  it  enacted,  that  from  and  after  the  com- 
mencement of  this  Act,  all  bread  sold  beyond  the 
limits  aforesaid,  shall  be  sold  by  the  several 
bakers  or  sellers  of  bread  respectively  beyond 
the  said  limits  by  weight,  and  in  case  any 
baker  or  seller  of  bread  beyond  the  limits 
aforesaid,  shall  sell  or  cause  to  be  sold  bread 
in  any  other  manner  than  by  weight,  then  and  in 
such  case  every  such  baker  or  seller  of  bread  shall 
for  every  such  offence  forfeit  and  pay  any  sum  not 
exceeding  40«.,  which  the  magistrate  or  magistrates, 
justice  or  justices  before  whom  such  offender  or 
offenders  shall  be  convicted,  shall  order  and  direct ; 
provided  always,  that  nothing  in  this  Act  contained 
shall  extend  or  be  construed  to  extend  to  prevent  or 
hinder  any  such  baker  or  seller  of  bread  from  sell- 
ing bread  usually  sold  under  the  denomination  of 
French  or  fancy  bread  or  rolls  without  previously 
weighing  the  same.** 

The  questions  for  the  opinions  of  the  court  are, 
first,  whether  bread  of  the  description  given  by  the. 
evidence  in  the  case  is  included  in  the  proviso  of  the 
4tb  section  of  the  above  statute,  and  consequently 
exempted  from  being  weighed?  Secondlv,  whether 
an  omission  to  weigh  bread  in  the  presence  of  the 
purchaser,  no  request  having  been  made  by  him  that 
the  same  should  be  weighed  in  his  presence,  renders 
the  seller  liable  to  be  convicted  under  the  above 
statute  ? 

If  the  court  shall  answer  the  first  question  in  the 
affirmative,  or  the  second  question  in  the  negative, 
then  the  appeal  is  to  be  allowed  and  the  conviction 
quashed. 

Mcttde,  Q.  C.  and  IJimm// appeared  in  support  of 
the  convictions. — There  are  two  questions  for  con- 
sideration. First,  was  this  bread  exempt  from  being 
sold  by  weight ;  secondly  was  an  offence  committed 
by  an  omission  to  weigh,  no  request  to  weigh  having 
been  made  ?  [Cogkbdbn,  C.  J. — What  the  statute 
intended  was  to  protect  a  person  who  takes  house- 
hold bread  in  having  his  proper  weight.  When  you 
come  to  fancy  bread  there  is  a  difference.  The  real 
question  is,  whether  this  was  substantially  fancy 
bread?]  That  was  a  question  of  fact  for  the 
justices.  The  Act  was  passed  for  the  protection  of 
the  purchaser.  He  says  he  wants  a  4Ib.  loaf,  and  a 
loaf  is  given  him  which  is  not  a  4lb.  loaf.  {^Melltsh. 
Q.  C. — What  the  sessions  have  held  is  that  French 
bread  and  fancy  bread  are  the  same  thing,  that  fancy 
bread  is  in  fact  French  bread.  Mbllor,  J.-  The 
baker  has  this  in  his  favour,  that  if  a  person  will 
have  a  fancy  loaf,  he  should  pay  a  higher  price. 
CocKBURN,  C.J.— The  way  it  strikes  me  is  this. 
In  making  what  is  called  a  fancy  loaf,  or  if  you  like 
to  call  it  so,  a  cottage  loaf,  there  is  more  expense 
incurred,  and  so  the  baker  may  fairly  charge  more 
for  it  than  for  the  ordinary  household  bread.  The 
question  then  arises,  when  a  person  goes  and  asks 
for  a  41b.  loaf,  does  not  that  indicate  that  he  requires 
a  loaf  weighing  that  weight  ?  Here  the  baker  gives 
a  loaf  weighing  less  than  41b.  without  saying  thai 
it  weighs  less.  If  he  has  not  got  any  more  household 
bread,  should  he  not  say,  **I  can't  let  you  have  it, 


but  if  you  want  bread  you  must  take  a  cottage 
loaf."! 

AfeUish,  Q.C.  {Bulltn  with  him.)— The  question 
really  intended  to  be  raised  was,  whether  this 
cottage  loaf  was  fancy  bread  or  not?  The  officer 
well  knew  that  he  was  taking  away  a  cottage  loaf. 
[CocKBURN,  C.  J. — But  the  question  is,  what  would 
a  poor  ignorant  person  do  or  know  about  its  being 
fancy  bread  ?  It  may  be  a  guide  for  the  future  to 
say  that  if  a  party  comes  for  a  41b.  loaf,  and  the 
baker  has  not  any  household  bread,  but  only  fancy 
bread,  he  should  say  so.  Mbllor,  J. — I  think 
the  baker  may  well  sell  those  loaves  as  fancy  bread, 
for  it  is  just  that  he  should  not  be  a  loser  by  the 
mode  of  baking,  but  he  should  declare  at  the  time 
that  they  are  fancy  bread.  Cockburn,  C.  J. — 
What  the  statute  intended  was,  to  make  a  distinc- 
tion between  the  two  descriptions  of  bread, 
and,  although  the  bread  which  is  sold  to-day  as 
fancy  bread  may  not  be  what  it  was  at  the  time  the 
statute  passed,  yet,  if  it  is  now  of  a  fancy  character 
and  differently  baked,  it  is  still  fancy  bread.] 
I  should  be  quite  satisfied  with  the  opinion  of  the 
court,  but  the  sessions  have  held  that  fancy  and 
French  bread  are  synonymous.  [Cockburn,  C.  J. 
— Perhaps  what  we  now  say  will  answer  every 
purpose,  and  prevent  any  further  doubt.]  The 
present  difficulty  is  as  to  the  costs  of  these  proceed- 
ings ;  the  appellants  ought  not  to  bear  them. 

Cockburn,  C.  J. — We  will  consider  what  ovr 
judgment  should  be. 

Our  ado  vuiL 

Judgment  having  been  given  in  the  case  of  Reg,  t. 
Wood,  CooKBURN,  C.J.  deUvered  the  following  judg- 
ment in  the  present  case : — There  are  two  other  caaes 
Reg,  V.  Kennett  and  Reg.  v.  Saunders,  which  were 
argued  before  my  brothers  Mellur,  Hayes,  and 
myself,  and  which  turn  on  the  same  statute,  and  in 
which  a  similar  question  was  raised  by  the  justices, 
the  parties  having  been  convicted  on  the  informa- 
tions before  them.  It  does  not  appear  to  us  necessary 
to  go  into  the  distinction  between  common  bread — 
the  ordinary  bread— and  fancy  bread  in  this  case. 
The  facts  were  that  in  both  cases  the  party  applying 
to  purchase  bread  asked  for  bread  by  weight.  In 
one  case  for  a  41b.  loaf,  and  in  the  other  case  for  a 
2Ib.  loaf.  The  loaves  were  deUvered  as  such,  and 
being  taken  away,  and  afterwards  weighed  in  each 
instance,  it  turned  out  they  were  substantially 
deficient  in  weight.  We  think  when  a  customer 
asks  for  bread  by  weight,  that  clearly  is  a  case  in 
which,  whether  the  baker  chooses  to  give  him  ordi- 
nary bread  or  fancy  bread,  he  is  bound  to  weigh. 
Under  the  circumstances,  we  by  no  means  say  that 
he  was  bound  to  weigh  in  the  presence  of  the 
customer ;  but  he  was  bound  to  weigh  the  bread  at 
some  time  or  other  before  he  sold  it,  and  to  sell 
it  by  weight  instead  of  by  denomination.  We 
think,  therefore,  having  been  bound  to  sell  by 
weight,  and  the  loaves  having  turned  out  to  be 
deficient  in  weight,  we  must  take  it  that  they  had 
never  been  weighed.  We  think  the  magistrates 
were  warranted  in  coming  to  the  conclusion  that 
the  bread  had  never  been  weighed.  That  being  so, 
we  are  of  opinion  that  the  baker  ought  to  have  sold 
by  weight,  and,  not  having  sold  by  weight,  the  case 
is  within  the  statute,  and  the  conviction  is  right. 

Convictions  affirmed. 

Attorney  for  appellants,  WalUs,  Portsmouth. 

Attorney  for  respondents,  Woodham,  Winchester. 


MAOISTBATES'  OASES. 


Q.B.] 


Reg.  v.  Bridoehoubb. 


[Q.B. 


Satunh^j  May  29,  1869. 

Rbo.  v.  Bridoehoubb. 

Poor  raiB—  Occupation  bu  one  of  the  County 

Constabutary, 

A  cottage  was  let  by  the  owner  to  the  chief  constable  of 
a  county,  as  yearly  tenant,  at  61  4«.  per  annum.  This 
cottage  the  chief  constable  underlet  to  one  of  the 
GnoiQr  Constabulary,  whom  he  appointed  and  had 
power  to  dismiss^  as  a  weekly  tenant  at  2s.  per  week 
{deducted  from  his  wages)  as  long  as  he  continued  such 
constable,  or  until  he  mould  be  removed  to  another  dis- 
trict, determinable  upon  a  week*s  notice.  The  constable 
being  assesaed  to  the  poor  rate  as  occupier  qf  the  said 
cottage: 

Held,  that  he  was  properly  rated,  there  being  nothing  in 
the  nature  of  the  occupation  to  create  exemption^ 

Upon  the  heariDg  of  an  appeal  against  a  poor  rate 
for  the  township  of  Warely,  in  the  Halifax  Poor 
Law  Union,  the  Court  of  Quarter  Sessions  for  the 
West  Riding  of  Yorkshire  confirmed  the  rate, 
subject  to  the  following 

Case. 

Hie  West  Riding  of  Yorkshire  has  a  Countj  Con- 
stahulary,  established  and  regulated  under  the  2  &  3 
Vict  c  88,  and  19  &  20  Vict.  c.  69.  The  Riding  is 
diTided  into  twenty -one  police  districts,  in  some  of 
which  including  the  police  district  in  which  the 
cottage  hereinafter  mentioned  is  situate,  station 
houses  and  strong  rooms  have  been  built  and  pro- 
Tidei  under  the  statute  3  &  4  Vict,  c  88. 

The  appellant,  Bridgehouse,  a  police  constable,  is 
a  member  of  the  County  Constabulary,  having  been 
appointed  by  the  chief  constable,  who  has  the  power 
A  appointing  and  dismissing  all  the  subordinate 
members  of  the  force.  In  the  rate  appealed  against, 
which  was  made  on  the  24th  Jan.  1868,  the  appel- 
lant was  rated  at  the  sum  of  4«.  9df.,  in  respect  of  a 
cottage  in  the  township  of  Warely,  occupied  by  him 
in  the  manner,  and  under  the  conditions  hereinafter 
mentioned. 

The  owner  of  the  said  cottage  Ishmael  Ogden, 
by  an  agreement  dated  the  1st  July  1867,  the 
chief  constable  of  the  West  Riding  agreed  to  take 
the  said  cottage  of  Ishmael  Ogden  as  yearly  tenant 
at  the  rent  of  61  4s.  per  annum,  payable  half-yearly. 
By  an  agreement  of  the  same  date  the  chief  con- 
stable agreed  to  let  the  said  cottage  to  the  appellant 
for  the  purpose  of  his  occupation  as  a  constable,  as 
a  weekly  tenant,  so  long  as  he  should  continue  a 
constable,  or  until  he  should  be  removed  to  another 
district,  at  the  weekly  rent  of  2«.,  to  be  deducted 
from  his  wages.  Copies  of  both  agreements  accom- 
pany and  form  part  of  the  case. 

The  appellant  immediately  entered  upon  the 
occupation  of  the  cottage,  under  his  said  agree- 
ment with  the  chief  constable,  and  gave  notice  on 
or  about  the  27th  Jan.  1868  to  the  overseers 
of  Warely  that  the  cottage  was  occupied  by  him 
solely  and  exclusively  in  his  official  capacity  as  a 
member  of  the  West  Riding  Constabulary,  and  that 
he  was  not  liable  to  be  rated  to  the  relief  of  the 
poor.  A  copy  of  this  notice  accompanies,  and  may 
be  referred  to  if  necessary. 

It  is  the  practice  of  the  chief  constable  of  the 
West  Riding  to  select  houses  suitable  for  the  resi- 
dence of  constables,  to  rent  them  himself,  and  to 
sub-let  them  to  the  constables  of  the  force.  In 
every  case,  before  a  house  is  taken,  the  expediency 
of  taking  it  is  submitted  to  the  justices  of  the 
petty  sessional  division  in  which  the  house  was 
situated.  That  was  done  in  the  present  case.  The 
houses  are  chosen  with  regard  to  the  fitness  of  their 
situation  for  the  requirements  of  the  district.  There 
is  an  order  of  Quarter  Sessions  empowering  the 
ddcf  constablfi  to  take  houses  for  constables  at 


rent  not  exceeding  %l  per  annum.  The  rent  of  2s 
per  week,  which,  according  to  the  agreement  with 
appellant^  is  deducted  from  his  wages,  and  is  paid  to 
the  district  police  fund  ;  and  the  difference  between 
the  rent  paid  by  the  appellant  and  the  actual  rent 
paid  to  Ogden,  the  owner,  is  paid  out  of  the  funds  of 
the  police  district. 

The  West  Riding  Constabulary  force  is  inspected 
annually  by  a  Oovernment  inspector.  If  he  reports 
favourably,  a  grant  to  the  extent  of  one-fourth  of 
the  outlay  for  pay  and  clothing  is  made  by  the 
Treasury  in  aid  of  the  police  rate,  by  virtue  of  the 
statute  19  &  20  Vict.,  c.  69,  section  16.  The  grant 
has  always  been  made  since  the  establishment  of 
the  force. 

The  appellant  was  placed  in  the  said  cottage  by 
the  chief  constable,  and  had  no  voice  in  its  selection  as 
a  residence.  He  is  a  married  man  with  two  children, 
his  wife  and  children  reside  with  him,  and  the 
cottage  which  only  contains  a  kitchen,  a  cellar,  a 
bedroom,  and  an  attic,  is  not  larger  than  necessary 
for  the  accommodation  as  a  place  of  residence  for 
himself  and  family. 

Affixed  to  the  front  of  the  cottage  is  an  iron  plate 
surmounted  by  a  Crown  with  the  words  *'  W.  R. 
constabulary  "  in  raised  letters. 

Persons  requiring  the  services  of  a  police  con- 
stable frequently  come  to  the  cottage.  If  a  person 
charged  with  an  offence  is  brought  to  the  cottage, 
when  the  constable  is  at  home,  he  first  takes  him  to 
Sowerly-bridge  police  station,  which  is  the  nearest 
police  station  to  and  within  200  yards  of  the 
cottage,  and  thence  conveys  him  to  the  head 
quarters  of  the  district  at  Halifax.  The  question 
for  the  opinion  of  the  court  is  whether  the  appellant 
is  liable  to  be  rated  to  the  relief  of  the  poor  in 
respect  of  the  cottage  occupied  by  him  as  above 
described.  If  the  court  should  answer  this  question 
in  the  affirmative,  the  rate  and  the  order  of  sessions 
confirming  it  are  to  stand ;  if  in  the  negative,  the 
order  of  quarter  sessions  is  to  be  set  aside,  and  the 
rate  amended  by  striking  out  of  it  the  appellant's 
name  and  amount  at  which  he  is  rated. 

J.  B.  Greenwood, 
Chairman  of  the. Court  of  Quarter  Session  for 
the  West  Riding  of  the  (>>unty  of  York. 

The  following  was  the  agreement  referred  to. 

An  agreement  entered  Into  the  Ist  July  1867,  betwem 
Charles  Augustus  Cobbe,  of  Wakefield,  in  the  West  Biding  of 
the  County  of  York,  chief  constable  of  the  said  West  Biding 
of  the  one  part,  and  James  Bridgehouse,  of  Wharfe-street, 
Sowerbv  Bridge,  in  the  said  West  Biding,  a  constable  of  the 
said  Biding  (hereinafter  called  the  said  constable)  of  the 
other  part,  whereby  the  said  Charles  Augustus  Cobbe,  as 
such  chief  constable  as  aforesaid  agrees  to  let,  and  the  said 
constable  agrees  to  take  for  the  purpose  solely  and  ezdn- 
sivdy  of  occupation  by  the  said  constable  in  his  official 
cajHicity  of  constable  as  aforesaid,  and  for  the  execution  of 
his  duty  us  such  constable,  all  that  cottage  or  tenement 
situate  at  Wharfe-street,  Sowerby  Bridge,  in  the  said  riding, 
now  or  lately  occupied  by  James  Bridigehonse,  together 
with  the  appurtenances,  for  the  term  of  one  week,  and  so 
on  from  week  to  week,  so  long  as  the  said  constable  shall 
continue  sudi  constable  as  aforesaid,  or  until  hS  shall  be 
removed  to  another  district  at  a  weekly  rent  of  two 
shillings,  to  be  deducted  from  his  wages  as  such  constable  as 
aforesaid.  And  the  said  constable  hereby  agrees  that  he  will 
atany  time,  uponreoeivingaweek'sprevious  notice  in  writing 
from  the  said  Charles  Augustus  Coboe  as  such  chief  constable 
as  aforesaid,  or  the  chief  constable  for  the  time  being  of  the 
said  Biding,  to  quit  and  deliver  up  possession  of  the  said 
cottage  or  tenement  and  appurtenances,  or  ui>on  ceasing  to 
act  as  such  constable  as  aforesaid,  quit  and  deliver  up  quiet 
and  peaceable  possession  of  tJbie  said  cottage  or  tenement 
and  appurtenances  to  the  said  Charles  Augustus  Cobbe  as 
such  cmef  constable  as  alorcKsaid. 
Witness  the  hands  of  the  parties. 

Chaelxs  AuansTus  Gobbv. 

Jambs  Bbidobhousb. 

Manisty,  Q.  C.  and  Underdoum  appeared  in  sup- 
port of  the  order  of  sessions.— rThe  police  officer  was 
clearly  rateable  for  the  house  he  occupied.  It  will 
be  said  on  the  other  side  that  this  case  falls  within 
the  decision  in  the  case  of  Beg.  t.  The  Inhabitants  of 


MAGISTRATES'  OASES. 


Q.B.] 


Fowler  v.  Bishof  of  Gloucebtbb. 


[C.  P- 


St.  Martin's,  Leicester,  2  L.  Rep.  Q.  B.  493 ;  8  B.  &  8. 
632;  16  L.  T.  Rep.  N.  S.  625.  Here  the  chief 
coDBtahle  and  an  inspector  of  countj  police  were 
rated  in  respect  of  dwelling  houses  which  thej 
severallj  occupied  and  were  required  to  occupy  in 
discbarge  of  their  respective  duties,  together  with 
magistrates'  room  and  other  accommodation  neces- 
sary for  the  purposes  of  police,  and  it  was  held 
that  the  premises  were  exempt.  That  is  not  the 
present  case.  Here  the  officer's  house  is  not  a  police 
office ;  he  pays  rent  for  it.  [Lush,  J.— Is  it  said  that 
every  policeman  in  England  is  entitled  to  live  in  his 
house  rate  free  because  he  is  a  policeman  ?  Cock- 
burn,  C.  J. — He  pays  rent  for  it  as  he  would  for 
any  other,  except  that  it  is  deducted  from  his  salary.] 
Gambler  y.  The  Overseers  of  Lydford,  3  £11.  &  B.  346 
Ulustrates  the  point. 

HamuM  and  Baitye,  on  their  side,  were  called  upon. 
Under  the  circumstances  stated  in  the  case,  the 
policeman  occupies  the  house  in  his  duty.  He  has 
no  choice  of  a  residence,  and  is  liable  to  be  removed 
at  Uie  end  of  any  week ;  he  occupies  as  a  servant  of 
the  Crown.  [Cogkburn,  C.  J. — Does  it  not  come 
to  this — You  are  ar  police  officer,  and  here  is  a 
house  which  is  convenient  for  your  occupation.  He 
does  not  occupy  the  house  as  a  police  officer,  but 
being  a  police  officer  it  is  convenient  for  him].  The 
chief  constable  pays  the  rent  to  the  landlord,  and 
the  constable  pays  him  a  less  rent,  the  difference 
being  in  fact  paid  out  of  the  consolidated  fund.  It 
is  the  character  of  the  occupation  which  decides 
whether  or  not  the  premises  are  rateable.  [Lush,  J. 
— What  public  duties  does  he  perform  in  his  house  ?] 
It  is  a  house  to  which  all  persons  can  resort  when 
they  require  the  services  of  a  police  officer. 
[LuBH,  J.— That  is  not  performing  any  duty ;  it  is 
merely  having  a  residence  in  a  situation  where  he 
may  easily  be  found.  Mellor,  J.— Every  constable 
is  bound  to  reside  where  the  chief  constable  stations 
him.  What  difference  is  there,  therefore,  whether 
the  chief  constable  provides  the  house  or  the  con- 
stable himself?  Cogkburn,  C.  J. — It  is  not  as  if 
he  had  any  public  duties  to  perform  in  the  house, 
or  that  he  resided  there  without  pa3m[ient  of  rent. 
Here  he  does  nothing  in  the  house  in  the  way  of  his 
duty.  He  must  reside  somewhere,  and  for  con- 
venience it  is  arranged  that  he  shall  reside  in  this 
house.]  It  is  really  in  the  occupation  of  the  chief 
constable ;  the  policeman  is  put  there  by  him,  and 
he  ceases  to  occupy  when  he  ceases  to  be  a  con- 
stable. He  has  no  voice  in  the  acceptance  of  the 
house. 

Cogkburn,  C.  J. — I  think  this  rate  must  be  up- 
held. We  should  indeed  be  going  much  further  than 
in  any  other  case  if  we  held  that  this  property  was 
exempt.  It  has  been  held  that  if  a  public  bidlding 
is  appropriated  to  public  national  purposes,  and  a 
party  resides  in  it  for  the  purpose  of  carrying  out 
those  public  purposes,  it  is  exempt.  But  that  is  not 
this  case.  Here  the  officer  is  not  residing  in  the 
house  for  the  purpose  of  his  duty,  but  because  it  is 
generally  convenient  for  all  parties,  and  an  arrange- 
ment is  made  that  instead  of  providing  a  house  for 
himself,  the  chief  constable  does  so. 

Mellor,  J. — I  am  of  the  same  opinion.  As 
regards  the  circumstance  of  the  house  being  taken 
in  the  first  instance  by  the  chief  constable,  I  cannot 
help  thinking  that  it  may  very  possibly  be  that 
the  cost  of  rent  being  probably  much  lighter  at  one 
part  of  the  county  than  another,  it  was  thought  fair 
to  equalise  the  rent,  and  so  the  arrangement  was 
made  as  we  find  it.  The  officer  does  not  perform 
any  particular  duties  in  the  house,  and  it  is  there- 
fore to  him  only  an  ordinary  dwelling-house. 

LuBH,  J.~  I  also  am  of  the  same  opinion.    Thisls 


merely  a  house  for  the  residence  of  the  officer,  it 
being  made  a  stipulation  that  he  shall  reside  in  a 
particular  place.  It  is  let  to  him  to  enable  the  chief 
constable  to  have  ready  possession  if  the  constable 
leaves  the  place. 

Hates,  J.  concurred. 

Order  (if  sessions  confirmed* 

Attorneys  for  the  prosecutors,  Edwards,  haofisn, 
and  Jaques, 

COTTBT  OP  COMMON   PliSAS. 

Boported  fay  W.  Qbaham  and  M.  W.  McKbllab.  Eson., 
Barristen^it-Law. 

Dec  2,  1868,  and  May  8,  1869. 

FowLBR  V.  Bishop  of  Gloucbstbr. 

Act  for  buikkng  churches  in  popuhiis  parishss,  5  Geo.  4, 
c.  108,  secU,  5,  6,  7,  8,  and  \2— Death  of  subscribers 
ofbOL  each — Nomination  of  trustees — Presentation  to 
the  incumben^. 

The  chitrch  oj  the  Hoty  Trinity,  HotwtUsj  Bristol  was 
built  in  1^0  by  subscription  under  the  provisions  of 
5  Geo.  4,  c  103.  In  April  1864  one  of  the  three  life 
trustees,  who  until  that  time  had  been  duly  elected  as 
vacancies  occurred  under  sect.  7,  died,  and  the  other 
two  life  trustees  and  Fowler,  one  of  the  plaintiffs  in 
this  action  of  guars  impedit^  were  the  onL  three  sur- 
viving original  subscribers  of  more  than  50/.  each.  In 
April  1866  one  of  the  said  two  surviving  l{fe  trustees 
died,  and  in  July  of  that  year  Fowler,  not  being  aware 
that  the  other  Uje  trustee  was  alive,  formally  nominated 
himself  life  trustee  upon  notice  given  under  sect,  7. 
In  April  1867  the  said  last  surviving  trustee  died;  in 
Aug.  1867  the  incumbency  of  the  said  church  became 
vacant,  and  in  the  same  month  Fowler  presented  the 
co-plaintiff'  to  the  vacant  incumbency.  Although  at 
the  building  of  the  church  a  pew  was  allotted  to 
Fowler,  he  was  not  a  pew  owner  or  renter  at  either  of 
the  other  dates  mentioned 

On  the  5th  Sept.  1867  Fowler  gave  notice  a  second  time 
of  a  meeting  to  elect  life  trustees ;  on  the  7th  of  the 
same  month  he  became  the  owner  of  a  pew ;  and  on  the 
2Qih  he  again  nominated  himself  life  trustee,  and  tm- 
mediately  afterwards  again  presented  the  co-plaintiff 
to  the  incumbency.  The  incumbent  of  the  parish,  one 
of  the  defendants  had,  however,  before  the  last  men- 
tioned date,  presented  one  of  his  co-defendants  to  the 
incumbency,  and  the  bishop  of  the  diocese,  the  other 
co-defe.ndant,  inducted  him  accordingly. 

Held,  upon  a  special  case  for  the  opinion  of  the  court  as 
to  tht  validity  of  these  two  presentations,  thcU  Fowler 
did  not  become  a  life  trustee  by  election  either  in  1866 
or  1867  ; 

Held,  also  (per  Brett,  J.),  that  whilst  Fowler  was  alive^ 
although  he  was  not  an  owner  or  renter  of  a  pew,  **  aU 
the  subscribers  entitled  to  elect  trustees  "  mentioned  in 
sect.  12  were  not  dead;  therefore  the  presentation  by 
the  incumbent  of  the  parish  was  invalid:  And  that 
Fowler  became  a  Jtfe  trustee  under  sect.  8,  upon  the 
death  qf  aU  but  three  subscribers  of  sums  over  50L  in 
April  1864,  cmd,  therefore,  the  presentation  of  the 
co-plaintiff  was  valid  : 

Held,  however,  by  the  majority  of  the  court  (  WiBes  and 
Keating,  JJ.),  that  the  8M  section  applied  oniu  to  a 
case  in  which  the  original  subscribers  of60L  earn  were 
limited  to  three :  that  **  all  the  subscribers  entitled  to 
elect  trustees  "  in  sect.  12,  must  refer  to  the  qualifica- 
tion by  pews  as  well  as  subscriptions,  therrfore  the 
presentation  by  the  incumbent  of  the  parish  uxu  legal 
and  vcdidy  he  being  at  that  time  the  sole  trustee. 

This  was  an  action  of  gfuare  impeditj  commenced 
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on  the  26th  Sept.  1867,  the  parties  to  which  were 
John  Fowler,  and  the  Rev.  John  Allen  plaintiffs, 
and  the  Lord  Bishop  of  Gloacester  and  Bristol,  the 
Right  ReT.  David  Anderson,  and  the  Bey.  C.  H. 
Wallace  defendants:  the  first  and  last-named  of 
these  three  defendants  had  disclaimed,  and  the  Right 
Bev.  DaTid  Anderson  had  alone  pleaded  to  the 
action.  After  the  cause  had  proceeded  to  issue,  bj 
consent  of  the  parties  and  by  order,  the  facts 
were  stated  for  the  opinion  of  the  Court  of  Com- 
mon Pleas  in  the  following  case. 

The  church  or  chapel  of  the  Holy  Trinity,  Hot- 
wells,  in  the  city  of  Bristol,  and  in  the  diocese  of 
Gloucester  and  Bristol,  was  built  in  the  year  1830 
by  certain  persons  acting  under  the  provisions  of 
the  statute  6  Geo.  4,.  c.  103.  The  said  church  or 
chapel  is  situate  within  the  parish  of  Clifton  and 
dty  of  Bristol,  and  diocese  of  Gloucester  and 
Bristol,  and  the  requirements  of  sect.  6  of  the  afore- 
said Act  were  all  duly  complied  with  prior  to  the 
erection  of  the  said  church  or  chapel.  The  building 
was  completed  and  was  duly  consecrated  for  Divine 
Service  within  the  period  of  forty  years  before  the 
commencement  of  this  suit. 

Many  persons,  exceeding  three  in  number,  sub- 
icnbed  to  build  the  said  church  or  chapel,  and  the 
plaintiff,  John  Fowler,  was  one  of  the  persons 
originaUy  proposing  to  build  the  said  church  or 
chapel,  and  subscribed  the  sum  of  GOL  for  that 
purpose. 

On  the  6th  Oct.  1830  the  first  election  of  trustees 
under  the  provisions  of  the  Act  took  place,  and  Sir 
Edward  Craddock  Hartopp,  Bart.,  Thos.  Whipple, 
and  Abraham  Gray  Harford  Battersby,  were  duly 
elected  life  trustees  of  the  said  church  or  chapel. 

On  the  8th  of  the  same  month  the  said  three 
trustees  duly  appointed  the  Rev.  John  Hensman, 
clerk,  as  the  spiritual  person  to  serve  the  said  church 
or  chapeL  And  on  their  nomination  to  the  bishop 
be  was  duly  licensed  to  serve. 

On  the  23rd  of  the  same  month,  at  a  meeting  of 
the  life  trustees,  it  was  resolved  that  ti^e  renters  of 
pews  should  pay  in  advance  from  the  day  of  the 
consecration  for  pews  they  engaged  to  take  for  one 
year  from  the  21st  Dec.  1830  to  the  Christmas  fol- 
lowing, the  pew  rents  in  future  to  be  dated  from 
the  21st  Dec.  in  each  year,  and  to  be  paid  for  at  the 
time  of  being  taken. 

On  the  26th  August  183B  Mr.  Isaac  Cooke  was 
duly  elected  a  life  trustee  in  the  place  of  Sir  Ed- 
ward Craddock  Hartopp,  deceased. 

On  the  21st  Sept.  1836  John  Scandrett  Harford 
was  duly  appointed  a  life  trustee  of  the  said  church 
or  chapel,  in  the  place  of  the  said  Thomas  Whipple, 
deceased. 

On  the  9th  Jan.  1845  the  said  John  Hensman 
having  been  presented  to  another  church,  the  then 
trustees  nominated  the  Rev.  Humphrey  Allen,  clerk, 
to  the  said  church  or  chapel,  and  he  was  licensed  by 
the  bishop  accordingly. 

On  the  17th  July  1854  the  said  John  Hensman 
and  also  Abraham  Hilhouse  were  duly  appointed 
life  trustees  of  the  said  church  or  chapel,  in  the 
place  ef  the  said  Abraham  Gray  Harford  Battersby 
and  Isaac  Cooke,  deceased. 

In  the  month  of  April  1864  the  said  John  Hens- 
man died,  and  no  new  trustee  was  appointed  in  his 
place,  and  there  then  were  only  three  subscribers  of 
50^  living,  viz.,  the  plaintiff  Fowler  and  the  said 
Abraham  Hilhouse  and  the  said  John  Scandrett 
Harford,  the  trustees. 

On  the  16th  April  1866  the  said  John  Scandrett 
Harford  died. 

No  election  of  trustees  was  held  after  that  of  1864 
except  as  hereinafter  appears. 

The  plaintiff,  John  Fowler,  not  being  aware 
of  the  fact  that  Abraham  Hilhouse,  the  surviving 
trustee,  was  then  living,  in  the  month  of  July 


1866,  caused  to  be  affixed  to  the  door  of  the 
said  church  or  chapel  a  fourteen  days'  notice 
calling  a  meeting  of  the  persons  who  had  sub- 
scribed towards  the  building  thereof  sums  not 
less  than  50^  each,  and  being  owners  or  renters 
of  pews  in  the  same,  for  the  purpose  of  nomi- 
nating and  appointing  by  writing  under  their 
hands,  some  other  person  duly  qualified  to  be 
a  life  trustee  of  such  church  or  chapel;  such 
notice  was  signed  by  the  plaintiff,  John  Fowler, 
and  was  affixed  to  the  door  of  the  said  church 
or  chapel  upon  the  two  Sundays  next  preceding 
the  day  when  the  said  meeting  was  intended  to 
be  held.  At  the  day  and  time  appointed  for  the 
said  meeting,  the  said  John  Fowler  alone  attended 
the  same,  and  he  then  and  there  nominated  and 
appointed  himself,  in  writing  under  his  hand,  to 
be  a  life  trustee  of  the  said  church  or  chapel,  in 
due  form  according  to  the  requirements  <^  the 
said  statute. 

On  the  9th  April  1867  the  said  Abraham  Hilhouse 
died,  and  thereupon  the  said  plaintiff,  John  Fowler, 
became  the  only  surviving  person  who  had  sub- 
scribed the  sum  of  50^  and  upwards  to  build 
the  said  church  or  chapel. 

On  the  11th  Aug.  1867  the  incumbency  of  the 
said  church  or  chapel  became  vacant  and  void  by 
the  lawful  resignation  of  the  said  Rev.  Humphrey 
Allen,  who  was  the  then  incumbent  thereof. 

On  the  happening  of  the  said  vacancy  and 
avoidance,  the  said  plaintiff,  John  Fowler,  on  the 
22nd  Aug.  1867,  nominated  and  presented  the 
co-plaintiff,  the  Bev.  John  Allen,  to  the  defen- 
dant, the  Bishop  of  Gloucester  and  Bristol,  for 
his  approbation  and  licence,  and  to  be  duly  ad- 
mitted to  the  said  church  or  chapel,  but  the  said 
defendant,  the  Bishop  of  Gloucester  and  Bristol, 
did  not  act  upon  the  said  presentation  and 
nomination. 

After  making  his  nomination,  the  said  plaintiff 
John  Fowler  for  the  first  time  learnt  the  fact  that 
the  said  Abraham  Hilhouse,  deceased,  had  claimed 
to  be  and  act  as  a  life  trustee  of  the  said  church  or 
chapel,  and  thereupon  the  said  plaintiff  John 
Fowler,  on  the  6th  Sept.  1867,  caused  notice 
in  writing  under  his  hand  to  be  affixed  to  the  door 
of  the  said  church  or  chapel,  calling  and  appointing 
a  meeting  to  elect  life  trustees  of  the  said  church  or 
chapel  on  the  20th  Sept.  1867,  and  such  notice  was 
affixed  to  the  said  door  upon  tiie  two  Sundays  next 
preceding  the  day  appointed  to  hold  the  said  meeting. 

Before  the  holding  of  the  said  meeting,  namely, 
on  the  19th  Aug.  1867,  the  said  defendant  the  Bight 
Rev.  David  Anderson,  who  since  the  year  1864  has 
been  and  now  is  the  vicar  of  Clifton,  and  as  such 
the  incumbent  of  the  pariah  in  which  the  said 
church  or  chapel  was  built  (and  also  as  such 
churning  to  be  the  sole  life  trustee  of  the 
said  church  or  chapel),  nominated  and  presented 
to  the  defendant  the  bishop  the  defendant  the 
Rev.  Charles  Hill  Wallace  as  his  clerk  to  serve 
the  said  church  or  chapel,  and  to  fill  the  said 
vacancy  and  avoidance  therein  caused  by  the  re* 
signation  of  the  Rev.  Humphrey  Allen ;  and  the 
defendant  the  bishop  accepted  and  acted  upon  the 
said  nomination  and  presentation  of  the  said  defen- 
dant the  Right  Rev.  David  Anderson,  and  on  the 
19th  Sept.  1867  approved  and  licensed  the  said  de- 
fendant the  Rev.  Charles  Hill  Wallace  to  the  said 
church  or  chapel,  and  duly  inducted  him  to  the 
same. 

The  meeting  convened  by  the  plaintiff's  notice  for 
the  20th  Sept.  1867  was  held  at  the  time  and  place 
appointed,  and  the  said  plaintiff  John  Fowler 
attended  thereat,  and  nominated,  appointed,  and 
elected  himself  to  be  a  life  trustee  of  the  said  church 
or  chapel  by  writing  under  his  hand. 

A  question  is  raised  by  the  defendant  as  to  the 
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right  of  the  plaintiff  Fowler  to  be  treated  as  a  pew 
owner  or  pew  renter,  according  to  the  Act  of  Par- 
liament. The  following  are  the  facts  bearing  on 
that  question. 

Upon  the  original  allotment  of  pews,  one  was 
allotted  to  him,  and  he  held  it  for  some  years,  and 
paid  the  rent ;  but  for  some  time  before  the  year 
1866  he  had  ceased  to  occupy  or  pay  for  it,  or  in  any 
manner  to  interfere  with  the  use  of  it.  The  acting 
authorities  of  the  church,  before  1866,  and  ever 
Binc«,  have  acted  aa  the  proprietors  of  the  pew,  and 
it  has  been  rented,  occupied,  and  paid  for  bj  others. 

In  Aug.  1866,  the  plaintiff  applied  to  the  person 
employed  to  let  pews,  and  paid  fur  six  months  rent 
in  adyance  for  another  pew.  On  the  7th  Sept.  1867, 
the  plaintiff  became  assignee  of  another  pew,  held 
by  one  Riley,  up  to  the  2l8t  Dec.  following.  (The 
plaintiff  was  and  is  a  member  of  the  Church  of 
England.) 

Immediately  after  such  nomination  and  appoint- 
ment of  himself  on  the  said  20th  Sept.  the  plaintiff, 
John  Fowler,  nominated  and  appointed  the  co- 
plaintiff,  the  Rev.  John  Allen,  to  the  said  church 
or  chapel,  and  to  serve  the  same,  and  presented  him 
to  the  defendant,  the  bishop,  for  his  approbation  and 
license  thereto,  but  the  defendant,  the  bishop,  refused 
to  accept  the  said  nomination  and  appointment,  or  to 
license  the  said  Rev.  John  Allen  to  the  said  church 
or  chapel,  on  the  ground  that  he  had  previously 
acted  on  the  nomination  and  appointment  made  by 
the  said  defendant,  the  Right  Rev.  David  Anderson 
thereto,  and  had  approved,  licensed,  and  inducted  the 
said  defendant,  the  Rev.  Charles  Hill  Wallace, 
thereto. 

The  defendant,  the  Right  Rev.  David  Anderson, 
claims,  by  virtue  of  his  being  incumbent  of  the 
parish  of  Clifton,  and  under  the  circumstances  ap- 
pearing by  this  case  to  be  the  sole  and  only  life 
trustee  of  the  said  church  or  chapel,  and  as  such 
alone  entitled  to  nominate  and  present  a  clerk 
thereto. 

The  said  church  or  chapel  was,  in  the  month  of 
Nov.  1868  duly  constituted  and  made  a  district 
church  or  chai>eL 

The  question  for  the  opinion  of  the  court  (who 
are  to  be  at  liberty  to  draw  inferences)  is,  whether 
the  said  plaintiff,  John  Fowler,  was  at  the  time  of 
either  of  the  aforesaid  nominations  of  the  said  plain- 
tiff, the  Rev.  John  Allen  to  the  said  church  or 
chapel,  entitled  to  nominate  or  present  thereto. 

Judgment  is  to  be  entered  according  to  their 
opinion. 

Plaintiffs'  points :  That  the  plaintiff,  John  Fowler, 
was  entitled  to  nominate  and  present  a  spiritual 
person  to  the  vacant  church  or  chapel  (I)  because 
he  was  the  sole  and  only  life  trustee  of  the  said 
diurch  or  chapel ;  (2)  because  at  the  time  of  his 
becoming  such  trustee  no  other  person  qualified  as 
a  subscriber  to  be  a  trustee  existed,  and  there  was 
no  other  trustee  in  fact ;  (8)  because  the  Right  Rev. 
David  Anderson  was  not  a  life  trustee  of  the  said 
church  or  chapel,  and  his  presentation  was  void  and 
ineffectual. 

Defendants'  points :  (1 )  That  the  plaintiff,  John 
Fowler,  was  not  duly  appointed  a  life  trustee  of  the 
church  or  chapel  A  the  Holy  Trinity,  Hotwells, 
in  the  city  of  Bristol,  in  accordance  with  the  pro- 
visions of  the  Act  of  Parliament  in  such  case  made 
and  provided,  and  was  not  at  the  time  of  the 
avoidance  of  the  said  church  or  chapel,  and  never 
has  been,  a  life  trustee  thereof.  (2)  That  the 
plaintiff  was  not  at  the  time  of  the  said  avoidance, 
or  at  the  supposed  time  of  his  appointment  as  a  life 
trustee  of  the  said  church  or  chapel,  a  pew  owner 
and  renter  of  the  said  church  or  chapel.  (8)  That 
ihe  defendant,  the  Right  Rev.  David  Anderson,  as 
incumbent  of  the  parish  of  Clifton,  at  the  time  of 
the  said  avoidance  was,  and  ever  since  has  been,  the 


sole  and  only  life  trustee  of  the  said  church  or 
chapel,  and  therefore  solely  entitled  to  nominate  a 
proper  spiritual  person  to  serve  the  ssid  church  or 
chapel. 

6  Geo.  4,  c  103,  is  an  Act  to  make  further  pro- 
vision, and  to  amend  and  mnder  more  effectual, 
three  Acts  passed  in  the  68th  and  59th  years  of 
Geo.  8,  and  in  the  3rd  year  of  Geo.  4,  for  building 
and  promoting  the  building  of  additional  churches 
in  populous  parishes  (24th  June  1824). 

Sect.  6  recites  that  in  parishes  and  extra-parochial 
places,  where  the  churches  and  chapels  are  inade- 
quate to  the  accommodation  of  one-fourth  of  the 
parishioners,  it  is  highly  desirable  that  every  facility 
should  be  afforded  to  persons  desirous  of  building 
or  purchasing  churches  or  chapels,  and  enacts — 

That  wheneror  any  twelve  or  more  gubstantial  honse- 
holders  of  any  parish,  townahi]^,  or  extra-paroohial  place, 
shall  certitj  in  writing  to  the  bishop  of  the  diooeee  within 
which  such  pariah,  chapelry,  townsnip,  or  extra-parochial 
place  shall  be  situate,  that  tiiere  is  not  aooommo4u.tion  for 
more  than  one-fourth  of  the  inhabitants  thereof,  for  the 
attendance  upon  Difine  serrioe,  according  to  the  rites  of  the 
Qiurch  of  England,  and  that  thay  or  some  of  them,  either  by 
themaelTes  or  with  the  assistance  of  some  other  persons  be- 
longing to  the  Church  of  England,  are  desirous  of  raising  t^ 
private  subscription  such  sums  as  may  be  necessary  for  buUd- 
mg  or  purchasing  a  chun^  or  chapeL  or  any  building  or 
bmldings.to  be  used  as  a  church  or  chapel  for  the  performance 
of  the  said  serrice,  and  to  proride  out  of  pew  rents  of  such 
church  or  chapel  a  competent  stipend  for  the  spiritual  person 
who  may  offimate  therein,  and  for  a  derk  thereof,  and  for  all 
other  expenses  incident  to  the  performance  of  Dirine 
Serrice.  and  for  nudntaining  the  said  church  or  chapel ;  and 
the  said  bishop  shall  be  saosfled  of  the  several  portionlars 
contained  in  such  am>lication,  it  shall  be  lawful  for  such 
bishop,  if  he  shall  thmk  fit,  to  signify  his  consent  to  the 
building  or  purchasing  such  church  or  obapd,  aa  the  case 
may  be,  according  to  such  plan,  and  upon  such  site,  as  shall 
be  submitted  to  and  approved  by  him  for  that  purpose. 

Sect.  6: 

And  be  it  further  enacted,  that  the  several  and  reepeotiv* 
persons  proposing  to  build  or  purcbase  any  such  church  or 
chapel,  or  any  such  building  as  aforesaid,  and  their  assigns 
respectively  subscribing  for  that  purpose  sums  of  not  leas 
than  501.  each,  shall  elect  three  trustees  from  amoogst 
themselves  for  the  management  and  general  regulations 
of  the  temporal  aflldrs  of  such  church  or  chapel,  and 
for  the  nomination  to  the  bishop,  for  a  limited  period, 
of  a  spiritual  person  to  serve  the  same ;  and  such  trosteea 
shall  DC  callea  life  trustees  of  such  church  or  chapel,  and 
shall  continue  such  trustees  so  long  as  any  spiritual  person 
nominated  by  them  under  the  provisions  of  this  Act  shall 
serve  such  church  or  chapel. 

Sect.  7: 

And  be  it  further  enacted,  that  in  case  any  of  the  per- 
sons first  appointed  life  trustees  of  any  such  dhurdh  or 
chapel  shall  during  the  period  above  mentioned  l]Appea 
to  (ue,  or  shall  signify  to  the  other  life  trustees  his  resignsr 
tdon  of  such  trust,  it  shall  be  lawful  for  the  malority  of  the 
persons  who  have  subscribed  towards  the  building  or  pur 
chasing  such  church  ax  chapel  sums  not  less  than  901.  each, 
and  bemg  owners  or  renters  of  pews  in  the  same,  who  shall  be 
present  at  any  meeting  to  be  called  for  that  purpose,  and 
which  meeting  any  one  or  more  of  such  trustees  are  hereby 
authorised  and  required  to  call  and  appoint,  upon  fourteen 
days'  notice -at  the  least  being  afflxea  to  the  door  of  musb. 
church  or  chapel,  upon  the  two  Sundays  next  preceding 
the  day  on  which  saca.  meeting  is  intended  to  be  held,  from 
time  to  time  to  nominate  and  appoint,  by  writing  under 
their  hands,  any  other  person  having  8ubs<nibed  a  sum  not 
less  than  501.,  and  being  an  owner  or  renter  of  a  pew  bi  sudh 
church  or  chapel,  and  a  member  of  the  Church  of  England, 
a  life  trustee  m  the  place  of  the  life  trustee  so  dymg  or 
resigning,  and  everv  such  new  life  trustee  shsll  in  every 
respect  be  vested  with  such  and  the  like  powers  and  autho- 
rities to  all  intents  and  purposes  as  the  person  to  whose 
place  he  may  be  nominated  and  appointed  as  aforesaid. 

Sect.  8 : 

And  be  it  further  enacted,  that  if  the  number  of  persons 
subscribing  to  build  or  purchase  such  church  or  chapeL 
shall  not  exceed  three,  such  person  or  persons  shall  be  and 
be  deemed  to  be  the  life  trustee  or  life  trustees  of  sndh 
church  or  chapel,  under  the  provisions  of  this  Act,  and 
shall  have,  use,  and  ezerciae  all  sudi  and  the  like  powers  and 
authorities  to  all  intents  and  purx>oses,  as  any  such  life 
trustees  as  aforesaid,  chosen  under  the  provisions  of  this 
Act,  mi^  use  and  exeroiBe;  and  in  case  of  the  death  or 
resignation  of  any  such  life  trustee,  the  person  nominated 
by  mm.  being  a  member  of  the  Church  of  England,  by  his 
last  will  and  testament,  or  by  any  instrument  signed  oy  aim, 
,  shall  be  a  Ufto  trustee  in  his  place. 
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Sect  12: 

And  be  it  fnrtlier  enacted,  that  the  life  trustee  ortnuBtees 
ci  any  auch  chnrdi  or  chapel  which  shall  be  btdlt  or  pur- 
ebaeed  by  prirate  snbsoription,  may  nominate  for  the  flrst 
two  turns  which  shall  ooonr  after  the  consecration  of  the 
chnroh  or  <^pel,  or  for  any  number  of  turns  which  may 
occur  dnrinff  the  space  of  forty  years  after  the  same,  to  the 
bishop  of  the  diocese,  for  his  approbation  and  licence,  a 
spiritual  nerson  to  serre  the  same ;  and  all  subsequent  nom- 
inations uiall  be  in  the  incumbent  of  the  parish  or  extra-paro- 
ehjal  place  in  which  such  church  or  clumel  shall  be  built  or 
pprcnased:  unless  in  case  of  su(di  chapel  being  madea  district 
ehnreh  as  nereinafter  mentioned,  in  which  case  such  snbse- 
q[iMnt  nomination  shall  be  in  the  patron  of  the  chnrdi  of  the 
original  parish;  and  in  case  of  any  neglect  of  any  trustee  or 
trostties^  patron  or  incumbent  respeotiTely,  to  make  such 
nomination,  the  same  shall  lapse,  as  in  the  case  of  actual 
benefices ;  and  if  all  the  subscribers  entitled  to  elect  trustees 
shall  die  before  such  nominations  shall  have  been  made,  or 
such  forty  years  shall  have  elapsed  as  aforesaid,  then  and  in 
erery  mch  case  the  nomination  shall  be  made  by  the  incum- 
bent during  such  period :  Provided  also,  that  if  all  such 
Bobecribers  shall  die,  so  that  no  such  election  of  anj  trustee 
con  be  made,  and  any  one  of  the  trustees  for  the  time  shall 
die  or  vacate,  then  and  in  every  such  case  the  incumbent 
for  the  time  being  shall  be  and  become  a  trustee,  to  use  and 
•zex^dse  all  powers  and  authoritie»  given  to  trustees  under 
the  provisions  of  this  Act. 

Sir  R.  Collier,  Q.  C.  (with  him  F.  J.  Wood  and 
Pk^rick\  arg«ed  for  the  plalDtiffs. 

Lopes  (with  him  Coleridge,  Q.  C,  and  C.  W.  H, 
Fryer\  for  the  defendants. 


Sir  R,  Collier  in  reply. 


Cur,  ado,  vuU, 


May  8. — Brbtt,  J. — In  this  special  case  the 
question  for  the  coart,  as  stated  in  the  case,  was 
whether  the  plaintiff,  John  Fowler,  at  the  time  of 
either  of  two  nominations  made  by  him  of  the  co- 
plaintiff,  the  Rev.  John  Allen,  to  the  incumbency 
of  the  church  or  chapel  of  the  Holy  Trinity,  Hot- 
wells,  in  the  city  of  Bristol,  was  entitled  to  make 
such  nomination.  The  materiid  f  ^  cts  on  which  the 
question  depended  were  that  the  plaintiff,  Mr. 
Fov!er  and  several  others,  more  than  three  in 
number,  had  in  1830,  being  within  forty  years  from 
the  nominations  in  question,  subscribied  50/.  and 
upwards  respectively  towards  the  building  of  the 
said  church  or  chapel.  In  Oct.  1830  three  life 
trustees  duly  elected  had  nominated  the  Rev.  John 
Hensman  to  the  incumbency.  He  resigned  in  Jan. 
1845,  and  was  replaced  upon  the  nomination  of  the 
then  three  life  trustees  by  the  Rev.  Humphrey 
Allen.  In  April  1864,  whilst  a  Mr.  John  Hensman, 
a  Mr.  Harford,  and  a  Mr.  Hilhouse  were  life  trustees, 
Mr.  John  Hensman  died ;  and  at  that  time  the  only 
surviving  subscribers  of  the  50/.  and  upwards  were 
the  two  elected  trustees,  Harford  and  Hilhouse  and 
the  plsintiff  Fowler.  On  the  16th  April  1866  Har- 
ford died.  In  July  1866  Fowler,  without  communi- 
cating with  Hilhouse,  gave  fourteen  days'  notice 
•ccoiding  to  Stat.  (5  Geo.  4,  c.  103,  s.  7)  of  a  meet- 
ing to  elect  trustees,  and  on  the  day  named  attended 
and  elected  or  nominated  himself  to  be  a  life  trustee. 
Mr.  Hilhouse  died  on  the  9th  April  1867,  leaving 
the  plaintiff  Fowler  the  only  surviving  subscriber 
of  50/.  and  upwards.  On  the  11th  Aug.  1867  the 
Bev.  Humphrey  Allen  resigned.  On  the  I9th  Aug. 
1867,  the  defendant,  the  Right  Rev.  David  Ander- 
son, the  incumbent  of  the  parish  in  which  the  church 
or  chapel  is  situated,  nominated  the  co-defendant, 
the  Rev.  Charles  Hill  Wallace,  to  the  incumbency. 
On  the  22nd  Aug.  1867  the  plaintiff  Fowler  nomi- 
nated the  co-plaintiff,  the  Rev.  John  Allen.  On  the 
5th  Sept.  1867  Fowler  gave  fourteen  days*  notice  by 
publication  of  a  meeting  to  elect  life  trustees ;  and  on 
the  20th  Sept.  1867  he  again  elected  or  nominated 
himself  as  life  trustee.  Upon  the  original  allotment 
of  pews  in  the  said  church  or  charel,  one  was  allotted  to 
Fowler;  but  from  some  time  previous  to  1855  he  had 
ceased  to  occaj^  or  pay  for  suich  pew,  and  the  acting 


authorities  of  the  church  had  from  that  time  acted 
as  the  proprietors  of  that  pew,  and  had  let  it  and 
received  the  rent  In  Aug.  1866  Fowler  applied  to 
and  obtained  from  the  person  employed  to  let  pews 
another  pew,  for  which  he  then  paid  six  months'  rent 
in  advance.  On  the  7th  Sept.  1867  Fowler  became 
assignee  of  another  pew,  held  by  one  Riley,  up  to 
the  2l8t  Dec.  following.  Upon  these  facts  it  was 
contended  on  behalf  of  the  plaintiffs  that  Fowler 
had,  by  virtue  of  the  statute  5  Geo.  4,  c.  103,  and 
the  circumstances  become  a  life  trustee  in  April 
1864,  when  Hensman  died,  and  sole  life  trustee 
when  Hilhouse  died ;  that  Fowler  had  made  a  valid 
election  or  nomination  of  himself  as  life  trustee  in 
July  1866  ;  or,  if  not  a  valid  election  or  nomination 
of  himself  in  Sept.  1867 ;  that  no  lapse  had  occurred, 
or,  if  it  had  the  power  given  to  the  bishop  thereby, 
haid  not  been  exercised;  that  the  defendant,  the 
Right  Rev.  D.  Anderson,  had  never  obtained  any 
right  either  as  incumbent  or  trustee  to  nominate ; 
and,  consequently,  that  one  or  other  of  the  nomina- 
tions  of  the  co-plaintiff  Allen  by  the  plaintiff 
Fowler  was  valid.  On  the  part  of  the  defendants 
it  was  contended  that  the  defendant,  the  Right 
Rev.  D.  Anderson,  became,  by  virtue  of  the  statute, 
a  life  trustee  in  April  1864,  on  the  death  of  Mr. 
Hensman,  as  at  that  time  Fowler  was  not  a  trustee, 
and  could  not  elect  a  trustee ;  that  Fowler  never 
became  a  trustee;  that,  consequently,  in  Aug.  1867, 
and,  indeed,  from  the  death  of  Hilhouse,  the  Right 
Rev.  D.  Anderson  was  sole  trustee ;  and  that  his 
no-^  ination  of  Mr.  Wallace,  on  the  19th  Aug.  1867, 
was  a  valid  nomination  by  him  as  sole  trustee.  It 
was  further  suggested  that  if  the  nomination  by 
him  was  not  good  as  by  a  trustee,  it  waa 
good  by  virtue  of  his  office  as  incumbent  of 
the  parish.  The  decision  depends  upon  the  proper 
construction  of  the  stat.  5  Geo.  4,  c.  108,  and  its 
application  to  the  circumstances  of  the  case.  In 
the  first  place  I  am  of  opinion  that  upon  the  facts 
stated.  Fowler  was  not  a  pew  owner  or  renter  in 
April  1864,  or  in  July  1866,  but  that  he  became  a 
pew  renter  in  Sept.  1867.  Secondly,  I  am  of  opinion 
that  Fowler  never  became  a  life  trustee  by  election 
under  sect.  7.  In  July  1866,  he  was  not  a  pew 
owner  or  renter,  and  consequently  was  nut  entitled 
to  vote  for  a  trustee,  or  to  be  elected  as  a  trustee ; 
and  in  Sept.  1867,  though  he  was  a  pew  renter,  it 
seems  to  me  that  the  machinery  of  sect.  7  is  wholly 
inapplicable  to  the  then  existing  circumstancos. 
The  next  question  is  whether  the  Right  Rev.  D. 
Anderson  ever  became  a  life  trustee,  or  was  in  Aug. 
1867,  entitled  to  nominate  as  incumbent  of  the 
parish.  Both  points  depend  upon  the  construction 
of  sect.  12.  I  think  that  the  words  **  all  the  sub- 
scribers entitled  to  elect  trustees"  used  in  that 
section,  mean  all  who  originally  subscribed  50/^  and 
upwards,  though  they  may  not  at  the  moment  of  a 
vacancy  be  entitled  to  vote,  because  they  are  not  at 
that  moment  pew  owners  or  renters;  otherwise 
though  there  were  three  properly  elected  trustees 
alive  on  the  happening  of  a  vacancy,  and  all  the 
other  original  subscribers  were  still  alive,  but  not  at 
the  moment  pew  owners  or  renters,  yet  able  to 
become  so  on  any  day,  the  nomination  would  fall  to 
the  incumbent.  It  seems  to  me,  therefore,  that 
*'  all  the  subscribers  entitled  to  elect  trustees,"  giving 
to  those  words  the  sense  which  I  attribute  to  them, 
were  not  dead,  and  that  the  condition  never  existed 
which  would  have  made  the  Right  Rev.  D.  Anderson 
a  trustee,  or  would  have  entitled  him  to  nominate 
as  incumbent  of  the  parish.  The  remaining  question 
is  whether  the  plaintiff  Fowler,  before  either  nomi- 
nation made  by  him,  became  a  trustee  by  virtue  of 
sect.  8  of  the  statute.  If  not,  the  nomination  by  him 
as  well  as  that  by  the  Right  Rev.  D.  Anderson  may 
be  invalid,  and  the  nomination  may  be  in  lapse  to 
,  the  bishop.    Now  as  to  sect.  8,  it  is  contended 
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on  behalf  of  the  defendanto  that  it  applies  only 
to  the  time  at  which  trustees  must  first  have  been 
called  into  existence,  that  is,  onlj  in  case  there 
were  not  originallj  more  than  three  subscribers  of 
60^  and  upwards.  But  the  words  do  not  gram- 
maticallj  bear  of  necessitj  that  construction ;  and 
the  spirit  of  the  legislation  would  seem  rather  to  be 
that  there  should  be  three  trustees,  being  sub- 
scribers, so  long  as  any  three  such  persons  should  be 
alive,  and  to  be  chosen  by  election,  so  long  as  more 
than  three  subscribers  should  be  alive,  or  to  be  insti- 
tuted by  the  statute,  if  not  more  than  three  alive.  There 
is,  no  doubt,  a  difficulty  in  the  construction,  which  is, 
that  if  Fowler  be  held  to  have  become  a  trustee  in 
April  1864,  under  this  section,  he  became  so  with- 
out being  a  pew  owner  or  renter,  although  under 
sect.  7  he  could  not  have  voted  for  a  trustee  or  have 
been  elected  a  trustee.  Sect.  8,  however,  imposes 
no  such  limitation  as  this,  whether  it  applies  only  to 
the  first  institution  of  trustees,  or  also  to  subsequent 
periods.  It  seems,  therefore  to  me,  more  consistent 
with  this  point  of  the  legislation,  with  the  interpre- 
tation of  sect.  12,  to  which  I  have  arrived,  and  to 
the  true  construction,  to  say  that  sect.  8  applies  to 
any  period  within  forty  years,  at  which  there  are 
not  more  than  three  original  subscribers  of  501  and 
upwards  alive.  It  follows  that  Fowler  became  a 
trustee  in  April  1864,  that  upon  the  death  of 
Hilhouse  he  became  sole  trustee,  and  that  at  the 
time  of  either  nomination  by  him  he  was  entitled  to 
nominate.  Under  these  circumstances,  judgment, 
in  my  opinion,  should  be  entered  for  the  plaintiffs. 

WiLLBS,  J. — I  have  now  to  deliver  the  judgment 
of  my  brother  Keating  and  myself.  We  agree  with 
the  judgment  of  my  brother  Brett  up  to  this  point: 
that  unless  the  8th  section  of  the  Act  relates  to 
three  or  a  less  number  of  subscribers,  who  in  the 
first  instance  exceeded  that  number,  the  plaintiffs 
are  not  entitled  to  recover,  but  that  the  right  to 
appoint  became  in  the  year  1864  vested  either  in 
the  incumbent  as  trustee  with  the  one  surviving 
trustee,  or  that  he  had  the  right  to  appoint,  as  he 
did  appoint,  as  incumbent,  either  of  which  rights 
will  come  under  sect.  12  ;  or  if  not,  that  the  right 
had  lapsed  to  the  bishop,  in  either  of  which  cases 
the  plaintiff  has  no  right,  and  that  reduces  the  ques- 
tion to  the  only  point  on  which  a  difference  of 
opinion  exists,  viz.,  to  that  which  I  have  already 
stated — whether  the  8th  section  applies  to  a  number 
of  original  subscribers  of  50/.  each  originally  ex 
ceeding  three,  or  who  have  in  the  course  of  time 
been  reduced  to  the  number  of  three  or  less.  In  the 
opinion  of  my  brother  Keating  and  myself,  the  8th 
section  is  not  applicable  under  such  circumstances. 
The  scheme  of  the  Act  appears  to  be  that  on  the 
certificate  of  a  certain  number  of  householders  of 
the  parish,  upon  certain  notices  which  are  pro- 
vided by  the  Act,  the  bishop  is  to  be  autho- 
rised to  sanction  the  building  or  purchasing  of  a 
church  for  the  cure  of  the  souls  of  the  parish ; 
and  then  by  the  6th  section  it  is  enacted  in 
general  terms,  that  the  several  and  respective 
persons  subscribing  for  that  purpose  a  sum  of  not 
less  than  60L  shall  elect  three  trustees  amongst 
themselves  for  two  purposes,  for  the  management 
and  general  regulations  of  the  temporal  affairs  of 
such  church  and  chapel  in  the  first  place ;  secondly, 
for  the  nomination  to  the  bishop  of  a  spiritual 
person  to  serve  the  same,  which  trustees  are  to 
be  called  life  trustees  of  the  church  or  chapel,  and 
continue  to  be  such  trustees  so  long  as  they  shall 
serve  such  churchor  chapel.  It  would  seem  from  that 
section  that  the  intention  of  the  Act  was  that  there 
should  be  a  body  not  springing  or  coming  into  exis- 
tence from  time  to  time  for  the  purpose  of  nomi- 
nation only,  if  the  living  should  become  vacant, 
Imt  a  continuous   body,  who  should  attend  to 


the  management  and  general  preservation  of 
the  temporal  affairs  of  the  chmx^  or  chapel, 
a  body,  therefore,  in  the  existence  of  which 
there  should  still  be,  if  the  Act  were  regarded, 
no  break,  though  there  should  be  the  means 
of  supplying  any  break  caused  by  death  or 
resignation  in  the  body  from  time  to  time; 
so  that  it  should  not  depend  on  the  will  of 
the  individual  whether  there  should  be  such  an 
existing  body  of  trustees  or  not.  The  7th  section 
provides  for  the  supply  of  a  vacancy  in  the 
number  of  the  life  trustees  to  be  appointed  under 
the  6th  section,  and  it  is  unnecessary  to  make 
any  remark  on  that  section  beyond  saying  that 
we  entirely  concur  with  my  brother  Brett  in  his 
view,  that  the  machinery  of  that  section  was 
inapplicable  under  the  circumstances  in  which 
Mr.  Fowler,  the  plaintiff,  sought  to  elect  him- 
self in  1864,  when  he  had  no  pew,  or  in  the 
year  1866,  when  he  bad  regained  a  pew.  It 
seems  almost  a  solecism  to  speiUc  of  a  man  electing 
himself,  even  without  referring  to  the  machinery  of 
the  election,  which  seems  inapplicable  to  such  a 
case  as  this.  Then  passing  over  for  a  moment 
sect.  9,  and  turning  to  sect.  12,  which  confers  the 
right  of  nomination  upon  the  life  trustee  or  trustees 
of  any  such  church  or  chapeL  I  observe  in  passing 
that  the  word  **  trustee  **  is  used  in  the  singular 
number  as  if  the  survivor  of  the  trustees  appointed 
might  nominate.  That  would  certainly  be  so  under 
the  8th  section,  to  which  reference  will  presently 
be  made.  It  would  seem,  however,  that  the  use  of 
the  singular  as  well  as  the  plural  number  in  the 
12th  section  was  intentional.  It  looks  as  if  it  were 
intended  that  the  trustees  for  the  time  being  should 
have  the  right  in  them,  although  the  full  number 
was  not  filled  up.  And  to  such  chapel  which  shall 
be  built  or  purchased  they  may  nominate  for  the 
first  two  terms  after  the  consecration  of  the  church 
or  chapel  during  the  space  of  forty  years,  and  so 
on;  "and  all  subsequent  nominations  shall  be  in 
the  incumbent  of  the  parish  or  extra- parochial 
place."  The  first  clause  of  the  12th  section 
provides  for  a  nomination  by  the  trustees  for 
the  space  of  forty  years,  that  being  in  case 
there  exists  during  those  forty  years  a  body  of 
trustees  capable  of  nominating;  the  incumbent 
coming  in  at  the  end  of  that  period.  Then  there  is 
an  exception  to  which  I  need  not  refer,  and  then 
comes  this  provision — *^In  case  of  any  neglect  of 
any  trustee  or  trustees,  patron,  or  incumbent  re- 
spectively, to  make  such  nomination,  the  same  shall 
lapse,  as  in  the  case  of  actual  benefices."  I  think 
that  negligence  must  be  read  there  in  the  sense  of 
omission  to  make  the  nomination.  It  would  seem 
that  at  the  end  of  six  months  from  the  time  of  the 
vacancy  the  bishop  might  appoint.  Then  it  pro- 
ceeds, **  If  all  the  subscribers  entitled  to  elect 
trustees  shall  die  before  such  nomination  shidl 
have  been  made,  or  such  forty  years  shall  have 
elapsed  as  aforesaid,  then,  and  in  every  such  case, 
the  nomination  shall  be  made  by  the  incumbent 
during  such  period."  That,  therefore,  gives  the 
incumbent  the  right  of  nominating  at  the  end  of 
the  forty  years  in  the  event  of  the  death  of 
the  subscribers  entitled  to  elect  such  trustees. 
Who  are  the  subscribers  entitled  to  elect  trus- 
tees ?  The  choice  is  between  subscribers  of  50/1, 
whether  they  have  pews  or  not,  supposing  they 
have  the  capacitv  in  them  to  obtain  pews,  and 
subscribers  of  50/.  being  the  owners  or  renters  of 
pews.  Looking  to  the  continuous  character  of  the 
trustees  it  does  seem  an  inconvenient  construc- 
tion to  put  on  the  section,  and  one  not  intended 
that  it  should  depend  upon  whether  the  sub- 
scribers who  had  no  pews  should  choose  to 
furnish  themselves  with  pews  or  not,  the  in- 
•ombent  should  or  not  have  the  right.     It  seems 
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more  reasonable  when  the  case  arises  in  which 
there  is  a  nomination  to  be  made,  and  there  are  no 
persons  who  can  appoint  new  trustees  without  the 
new  act  of  repossessing  themselves  of  pews,  to  say 
that  the  incumbent  has  the  right ;  and  subscribers 
entitled  to  elect  trustees  should  be  taken  as  mean- 
ing subscribers  of  50L  having  pews  at  the  time  the 
nomination  was  to  be  made ;  otherwise  there  might 
be  a  delaj,  and  a  subscriber  might  choose  to  wait 
for  six  months  to  see  whether  anyone  was  ready  to 
do  this  or  not.  Then  there  is  a  proviso  that  in 
erery  such  case  the  incumbent  for  the  time  being 
ia  to  become  a  trustee.  That  provides  for  the  case 
of  the  incumbent  having  a  share  in  the  nomination 
with  the  surviving  trustees,  there  being  no  power  as 
to  the  vacancy  falling  in.  Then  to  come  back  to 
the  8th  section,  does  the  8th  section  fill  up  the 
gap  in  any  other  way,  as,  for  instance,  by 
enacting  that  if  the  number  originally  exceed 
three,  then  the  persons  who  survive  should  be 
the  life  trustees  Uiemselves.  That  must  depend 
on  the  terms  of  the  section,  "If  the  number 
of  persons  subscribing  to  build  or  purchase  such 
church  or  chapel  shall  not  exceed  three,  such 
person  or  persons  shall  be  and  be  deemed  to  be 
the  life  trustee  or  life  trustees  of  such  church 
or  chapel,  under  the  provisions  of  this  Act,  and 
shall  have,  use,  and  exercise  all  such  and  the  like 
powers  and  authorities  to  all  intents  and  purposes 
as  any  such  life  trustee  as  aforesaid,  chosen  under 
the  provisions  of  this  Act  may  use  and  exercise ; 
and  in  case  of  the  death  or  resignation  of  any  such 
life  trustee,  the  person  nominated  by  him  being  a 
member  of  the  Church  of  England,  by  his  last 
will  and  testament,  or  by  any  instrument  signed 
by  him,  shall  be  a  life  trustee  in  his  place." 
I>oes  that  mean  the  number  of  persons  sub- 
scribing in  the  first  instance,  or  does  it  mean  the 
number  of  persons  subscribing  who  may  in  the 
course  of  events  have  been  reduced  to  a  number 
:iot  exceeding  three  ?  In  the  opinion  of  my  brother 
Keating  and  myself  it  applies  at  the  start  to 
the  persons  who  have  subscribed  from  the  begin- 
ning, and  it  gives  the  powers  of  life  trustees 
to  persons  to  the  number  of  three,  or  less,  who 
are  so  few  that  they  may  be  almost  called  the 
patrons  of  the  church;  they  do  not  represent 
a  large  body  who  may  be  properly  called 
the  subscribers,  but  they  would,  in  the  popu- 
lar acceptation,  approach  nearer  to  the  idea  of 
patrons  of  the  church — persons  who  have  devoted 
the  funds  necessary  for  the  building  of  the  church ; 
in  them  is  vested,  by  the  8th  section,  the  same 
powers  as  are  vested  in  the  nominees  of  Uiose  who 
constitute  a  greater  body,  and  who  are  looked  upon 
in  the  light  popularly  speaking  of  members  of  a 
body  subscribing  to  the  church.  That  seems  to  be 
confirmed,  in  our  judgment,  by  the  provision,  tha^ 
in  case  of  the  death  or  resignation  of  any  such  life 
trustee,  that  is,  a  life  trustee  being  one  of  a  body 
of  three,  or  less,  originally  building  the  church  out 
of  their  funds — the  person  nominated  by  him  shall 
be  a  life  trustee  in  his  place— a  power  which  is  not 
given  to  the  life  trustees  appointed  under  sect.  7  by 
the  general  body.  Upon  these  grounds,  we  are  un- 
able, therefore,  to  agree  with  the  conclusion  that 
Che  8th  section  helps  the  plaintiffs,  and  in  our 
opinion  the  decision  of  the  court  ought  to  be  in 
favour  of  the  defendants.  There  will,  therefore,  be 
judgment  for  the  defendants.  The  Bishop  of  Glou- 
cester, I  think,  was  only  a  formal  party,  and  he 
entered  a  disclaimer ;  no  question  arises  as  to  his 
position,  the  dispute  was  entirely  as  to  the  position 
of  the  incumbent. 

Judgmmt  for  defendants. 

Attorneys:    Poole  and  Hughes:    Young,  Maples, 
Tusdakf9ndJ>fsl$onj  for  J.  Cooke  tmd  Sons,  BmtQl 
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Winn  v.  Mobsman. 

Penalties — Application  of-^Payment  to  treasurer  of 
county  or  borough  under  11  j- 12  Vict.  c.  iS,  s.  81 — 
Borough  having  sepamie  commission  of  the  peace  but 
no  court  of  quarter  sessions  ^9  Geo.  4,  c.  61,  s.  26 — 
24  ^  26  Vict.  c.  75,  s.  4 — Enacting  words  of  statute 
qualified  by  preamble. 

The  11  j*  12  Vict.  c.  43,  s.  31,  enacts  that  when  persons 

are  convicted  by  justices  under  statiUes  which  contain 

I      no  directions  for  the  payment  of  the  penalties  to  any 

perion,  they  are  to  be  pata  to  the  clerk  of  the  division 

for  which  the  justices  usually  cxt,  and  he  is  to  pay 

them  over  to  the  treasurer  of  the  county,  riding,  cuvi" 

sion,  liberty,  city,  borough,  or  place  for  which  such 

justices  shall  have  acted,  and  a  return  is  to  be  mads  by 

the  clerk  to  the  clerk  oj  the  peace  for  the  county, 

borough,  ffc,  in  which  the  division  is  situate,  when  and 

as  the  court  of  quarter  sessions  for  the  same  shall 

order.     The  municipal  borough  of  Bradford  has  a 

separate  commission  of  the  peace  but  no  court  of 

quarter  sessions  : 

Held,  that  the  mstices  of  the  borough  acted  as  county 
justices,  and  therefore  that  penalties  imposed  by 
justices  acting  in  and  for  the  borough,  were  to  be  paid 
to  the  treasurer  of  the  county  and  not  to  the  treasurer 
of  the  borough : 

The  26M  section  of  9  Geo.  4,  c.  61,  enacts  that  it  shall 
be  lawful  for  any  justice  before  whom  any  penalty  shall 
be  recovered  under  the  provisions  of  the  Act,  to  awards 
if  he  shall  think  fit,  any  portion  of  the  same  not  in  any 
case  exceeding  one  moiety  thereof,  to  the  use  of  the 
prosecutor,  and  the  remainder  to  the  treasurer  of  the, 
county  or  place  for  which  such  justice  shall  then  act  : 

Held,  tliat  such  portion  of  penalties  imposed  by  justices 
of  the  borough  of  Bradford  under  9  Geo,  4,  c.  61,  om 
were  not  by  them  ordered  to  be  paid  to  the  prosecutor 
were  poyable  to  the  treasurer  of  the  county  notwith- 
standing 24  ^  25  Vict.  c.  76,  «.  4,  «A«  effect  of  that 
section  beinq  confined  to  the  matter  pointed  at  in  Uie 
preamble,  vix.,  the  granting  of  licences. 

Uajot  of  Reigate  v.  Hart,  L.  Rep.  B  Q.  B.  244;  18 
L.  T.  Rat.  N.  S.  287 ;  and  Reg.  v.  Dale,  22  L.  J. 
46,  M.  C.  approved  and  followed. 

This  was  a  special  case  stated  without  pleadings 
for  the  opinion  of  the  court,  the  facts  of  which  were 
as  follows:  The  plaintiff  in  the  action  was  the 
treasurer  of  the  West  Biding  of  Yorkshire,  and  he 
sued  the  defendant,  who  was  clerk  to  the  justices  of 
the  peace  for  the  borough  of  Bradford,  in  the  same 
riding,  in  order  to  recover  certain  fines  and  penalties, 
imposed  by  the  said  justices  in  the  exercise  of  ther 
summary  jurisdiction,  which  the  defendant  had 
received,  and  which  the  plaintiff  contended  ought 
to  be  paid  over  to  him  as  treasurer  of  the  riding, 
as  fines  and  penalties  having  been  imposed  in 
respect  of  offences  against  the  general  law  of  the 
land,  and  not  under  local  statutes.  In  the  year 
1847  the  Parliamentary  borough  of  Bradford  was 
constituted  a  municipal  borough  by  royal  charter, 
which  extended  to  the  inhabitants  of  the  borough 
all  the  provisions  of  the  Act  of  the  6  &  £  Will.  4, 
c  76,  and  of  any  other  Acts  amending  or  altering 
the  said  Act,  or  in  anywise  relating  hereto.  The 
borough  has  a  separate  commission  of  the  peace 
under  the  98th  section  of  the  5  &  6  Will.  4,  c.  76, 
which  was  granted  on  the  6th  July  1848,  but  has  no 
separate  court  of  quarter  sessions.  It  has  a  borough 
fund  and  a  borough  treasure^.  The  borough  lup- 
ports  its  own  police  by  meaoa  of  catea  upon  the 
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iDhabitants,  and  expends  annoally  a  considerable 
•am  in  the  prevention,  detection,  and  punishment 
of  crime.  It  maintains  the  borough  court,  and 
pays  the  salaries  of  the  clerks  and  officers.  It 
also  bears  the  expense  of  those  prosecutions  for 
which  no  allowance  is  made  by  the  county ;  and,  in 
addition,  pays  a  contribution  of  more  than  6000/. 
per  annum  towards  the  county  rates.  The  moneys, 
the  subject  of  this  case,  would,  if  receiyed  by 
the  treasurer  of  the  borough,  be  applied  by  him 
towards  the  expenses  thus  incurred. 

The  justices  of  the  peace  for  the  West  Biding  are 
empowered  to  exercise  the  jurisdiction  of  justices 
of  the  peace  in  and  for  the  borough  under  the  1 1 1th 
section  of  the  said  Act,  as  fully  as  by  law  they  may 
do  in  and  for  the  county ;  but  by  12  &  13  Vict, 
c.  18,  s.  1,  every  sitting  and  acting  of  the  borough 
justices  at  the  court  appointed  for  the  purpose  is 
to  be  deemed  a  petty  session  of  the  peace,  and  the 
district  for  which  the  same  is  holden  is  to  be 
deemed  a  petty  sessional  diyision  within  the  meaning 
of  every  Act  of  Parliament  then  or  thereafter  to 
be  made.  In  all  summary  proceedings  before  the 
borough  court  there  is  an  allegation  that  the  parties 
live,  or  the  offence  or  cause  of  complaint  arose, 
within  the  borough,  and  the  trial  or  hearing  always 
takes  place  within  the  petty  sessional  division, 
namely,  the  borough,  and  whenever  the  West  Riding 
justices  assist  in  these  cases  they  are  always  described 
in  the  summonses  and  process  as  acting  in  and  for 
the  borough.  The  borough  justices,  including  the 
mayor,  never  exercise  any  jurisdiction  beyond  the 
limits  of  the  borough,  but  confine  themselves 
exclusively,  in  the  terms  of  their  commission,  to  the 
business  arising  therein. 

The  county  petty  sessional  division  within  which 
Bradford  is  situated  is  that  of  East  Morley,  and 
county  special  sessions  are  held  within  the  borough 
for  various  purposes,  which  do  not  directly  affect 
the  borough,  namely,  for  highways,  passing  ac- 
counts, brewster  sessions,  &c.  The  county  business 
and  the  borough  business  are  to  that  extent  kept 
quite  distinct  and  separate. 

By  the  11  &  12  Vict.  c.  43,  s.  31,  regulations  are 
laid  down  respecting  the  payment  of  penalties  and 
other  moneys  under  summary  convictions  and  orders 
of  justices.  All  moneys  received  by  constables  for 
penalties  and  the  like  are  to  be  paid  over  to  the 
clerk  of  the  division.  The  borough  constables  make 
their  payments  to  the  defendant  as  clerk  of  the 
division.  The  same  section  directs  that  such  clerk 
is  to  pay  over  such  sums  to  the  parties  to  whom 
they  are  payable,  according  to  the  directions  of  the 
statute  on  which  the  information  or  complaint  in 
that  behalf  shall  have  been  framed,  and  then  con- 
tinues  as  follows  :  "  And  if  such  statute  shall  con- 
tain DO  such  direction  for  the  payment  thereof  to 
any  person  or  persons,  then  such  clerk  shJi  pay  the 
same  to  the  treasurer  of  the  county,  riding,  divi- 
sion, liberty,  city,  borough,  or  place  for  which  such 
justice  or  justices  shall  have  acted." 

The  20th  section  of  the  9  Geo.  4,  c.  61,  enacts 
that  it  shall  be  lawful  for  any  justice  before  whom 
any  penalty  shall  be  recovered  under  the  provisions 
of  this  Act,  to  award,  if  he  shall  think  fit,  any  por- 
tion of  the  same,  not  in  any  case  exceeding  one 
moiety  thereof,  to  the  use  of  the  prosecator,  and  the 
remainder  to  the  treasurer  of  the  county  or  place 
for  which  such  justices  shall  then  act.  The  plain- 
tiff contends  that  the  word  place  in  this  Act  means 
a  place  for  which  a  separate  court  of  quarter  ses- 
sions is  held.  The  defendant  contends  that  although 
at  one  time  this  was  so,  the  24  &  26  Vict.  c.  75,  s.  4, 
has  now  the  effect  of  interpreting  the  word  place 
where  used  in  the  9  Geo.  4,  c.  61,  to  mean  any 
borough  in  England  having  a  separate  commission 
of  the  peace,  although  not  having  a  separate  court 
of  quarter  teaaionf. 


For  the  purposes  of  the  case  it  was  agreed  between 
the  parties  that  the  penalties  received  by  the  defen- 
dant in  his  capacity  of  derk  of  the  borough  justices 
in  respect  of  convictions  and  orders  properly  made 
by  them,  the  application  of  which  penalties  is 
not  directed  by  any  statute,  amount  to  the  sum  of 
25/.  And  that  so  much  of  the  penalties  received  by 
the  defendant  in  the  capacity  aforesaid,  under  the 
9  Geo.  4,  c  61,  s.  26,  as  has  not  been  awarded  to  the 
prosecutors  by  the  convicting  justices  amounts  to  the 
further  sum  of  10/.  The  plaintiff,  as  treasurer  of  the 
West  Riding,  claims  both  amounts.  The  defendant, 
as  clerk  to  the  Bradford  borough  justices,  refuses 
to  pay  either  amount,  alleging  that  it  is  his  duty 
to  pay  them  over  to  the  treasurer  of  the  borough, 
the  justices,  he  contends,  having  acted  in  Uie 
DUitters  out  of  which  such  penalties  arose  exclusively 
for  the  borough. 

The  questions  of  law  for  the  opinion  of  the  court 
were  whether  the  sums  mentioned  in  the  case,  or 
either  of  them,  ought  to  be  paid  to  the  treasurer  of 
the  borough,  or  to  the  treasurer  of  the  West  Riding. 

The  81st  section  of  11  &  12  Vict.  c.  43,  enacU  aa 

follows : 

In  any  wsntmt  of  distress  to  be  issaed  as  aforeeaid,  the 
oonstable  or  other  person  to  whom  the  same  shall  be 
directed,  shall  be  thereby  ordered  to  w  the  amount  of  the 
sum  to  be  leried  thereunder  onto  the  olerk  of  the  diTiaion 
in  which  the  justice  or  jnstioes  issuing  the  warrant  shall 
usually  act.  And  if  any  person  oonTicted  of  any  penalty  or 
ordered  by  a  Justice  or  justLoes  oi  the  peace  to  pay  any  sum 
of  money  shiul  par  the  same  to  any  oonstable  or  othor  per- 
son, such  constable  or  other  person  shall  forthwith  pay  the 
same  to  such  clerk.  And  if  any  person  committed  to  prison 
upon  my  conviction  or  order  as  aforesaid  for  nonnayment 
of  any  penalty  or  of  any  sum  thereby  ordered  to  be  paid, 
shall  desire  to  pay  the  same  and  costs  before  the  expiration 
of  the  time  for  which  he  shall  be  so  ordered  to  be  im- 
prisoned by  the  warrant  for  his  commitment,  he  shall  pay 
the  same  to  the  gaoler  or  keeper  of  the  prison  in  which  he 
shall  be  so  imprisoned,  and  such  gaoler  or  keeper  shall 
forthwith  pay  the  same  to  the  said  clerk.  And  all 
sums  so  received  by  the  sidd  clerk  shall  forthwith  be  paid 
hj  him  to  the  party  or  parties  to  whom  the  same  respec- 
tiTelyare  to  be  paid,  according  to  the  direction  of  the 
statute  on  which  the  information  or  oomphdnt  in  that 
behalf  shall  have  been  framed.  And  if  such  statute  shall 
contain  no  such  directions  for  the  payment  thereof  to  any 
person  or  persons,  then  such  clerk  shall  pay  the  same  to  the 
treasurer  of  the  county,  riding,  division,  liberty,  city, 
borough,  or  place  for  which  such  Justice  or  justices  shall 
have  actedj  and  for  which  such  treasurer  shall  give 
him  a  receipt,  without  a  stamp.  And  any  such  clerk 
and  every  such  gaoler  or  keeper  of  a  prison  shall  keep 
a  true  and  exact  account  of  all  such  moneys  received  by  him 
of  whom  and  when  received,  and  to  whom  and  when  paid  in 
the  form  T.  in  the  schedule  to  this  Act  annexed,  or  to  the 
like  effect,  and  shall  once  in  every  month  render  a  fbir  copy 
of  every  auch  account  unto  the  justices  who  shall  he 
assembled  at  the  petty  sessions  for  the  division  in  which 
such  Justice  or  justices  aforesaid  shall  usually  act,  to  be 
holden  on  or  next  after  the  first  day  of  every  month,  under 
the  penalty  of  40«.,  to  be  recovere  i  by  distress  in  manner 
aforesaid;  and  the  said  clerk  shall  send  or  deliver  every 
return  so  made  by  him  as  aforesaid  to  the  clerk  of  the  peace 
for  the  county,  ridin^r,  division,  Ubertv,  cit^,  borough,  or 
place  within  which  such  division  shall  be  situate  at  such 
times  as  the  court  of  quarter  uessions  shall  order  in  that 
behalf. 

The  24  &  26  Vict  c.  75  (the  Municipal  Corpo- 
rations Act  Amendment  Act  1861),  s.  4,  is  as 
follows : 

Whereas  doubts  have  arisen  whether  boroiighs  having 
separate  commissions  of  the  peace,  but  not  having  separate 
courts  of  quarter  sessions,  are  towns  corporate  within  the 
meaning  of  the  9  Geo.  4,  sess.  2,  o.  61,  entitled,  "  An  Act  to 
Begttlate  the  Q-ranting  of  Licences  to  Keepers  of  Inns,  Ale- 
houses, and  Victualling  Houses  in  England,"  so  as  to  ^ve 
the  justices  of  such  borough  control  over  granting  or  with- 
drawing licence^  and  it  is  desirable  that  such  doubts  should 
be  removed:  it  is  hereby  declared  that,  in  the  oonstmction 
of  the  last-mentioned  Act,  the  words  '*  town  corporate,"  and 
the  words  "  county  or  place,"  and  the  words  *'  division  or 
place,"  include  every  borough  in  England  having  a  separate 
commission  of  the  peace,  although  it  may  not  have  a  separate 
court  of  quarter  sessions,  and  that  the  words  "  high  con- 
stable," where  tised  in  the  same  Act,  include  any  constaUe 
of  any  such  borough  to  whom  the  justices  of  the  same 
borough  may  direct  their  precept  or  precepts  under  the 
same  Act. 

J.X..flajijia)f(with  him  Latc^let),  for  the  plaintiff 
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—The  word  borough  in  section  31  of  11  &  12  Vict. 
c.  43,  i8  confined  to  boroughs  having   courts    of 
quarter  sessions.    The  justices  of  Bradford  act  for 
the  county  in  respect  of  offences  against  the  general 
law  of  the  land.    The  latter  part  of  the  section 
dearlj  shows  that  this  is  the  proper  construction  of 
the  Act,  for  it  says  that  the  return  is  to  be  made  to 
the  clerk  of  the  peace  when  and  as  the  court  of 
quarter  sessions  shall  order.    The  Mayor  of  Rtigate 
V.  Hart,  L.  Rep.  3  Q.B.  244  ;  18  L.  T.  Rep.  N.S.  237,  is 
directly  in  point.    There  is  no  difference  between 
that  and  the  present  case,  except  that  there  was  no 
separate  commission  of  the  peace  in  that  case.  That 
circumstance  is  quite  immaterial  to  the  grounds  of 
the  judgment.    [Bkamwell,   B. — It    would  be  a 
yery  strange  thing  if  borough  meant  one  thing  in 
one  case,  and  another  in  another  in  the  same  sec- 
tion.]    The  substantial  reason  is,  that  if  you  read 
the  statute  as  meaning  any  borough,  the  same  word 
would  give  to  one  fund,  the  borough  fund,  all  the 
penalties  for  good  convictions,  and  charge  upon 
another  fund,  the  county  rate,  all  the  costs  for  con- 
rictiona,  which  could  not  be  sustained.    See  the 
judgment  of  Jerris,  C.  J.  in  Reg,  y.  Dale^  22  L.  J. 
47,  M.  C.     The   construction  for   which  I   con- 
tend gives  effect  to  every  word   of   the  section, 
whereas  the  defendant's  contention  does  not.  There 
is  no  clerk  of   the  peace  in  a  borough   without 
quarter  sessions.    There  is  no  difficulty  in  the  way 
of  holding  Uiat  justices  of  the  peace  for  a  borough 
which  has  no  quarter  sessions,  act  for  the  county. 
In  large  populous  towns,  for  the  purpose  of  jurisdic- 
tion therein,  tlie  borough  justices  are  appointed  in 
ease  of  the  county  justices.    The  conviction  is  a 
county  record,  and  the  persons  convicted  are  sent 
to  the  county  prison.    The  appeal  is  to  the  county 
quarter  sessions.     With  respect  to  the  penalties 
under  the  9  Gko.  4,  c.  61,  the  same  reasoning  applies. 
Beg.  ▼.  DaU,  is  an  express  authority  that  the  exist- 
ence of  a  separate  commission  makes  no  difference. 
That  is  a  clear  authority  in  my  favour  unless  the 
24  &  25  Vict.  c.  75,  s.  4,  has  altered  the  law.    That 
section  is  declaratory  of  the  law,  and  the  effect 
must  be  confined  to  the  case  pointed  out  by  the 
preamble.     The   only    effect  Uierefore  is  to   de- 
clare   that,    for   the   purpose   of    licensing    only, 
*' county  and  place*'    may  be  read  as  including 
a  borough  not  having  a  separate  court  of  quarter 
sessions.    Of  course,  the  enacting  part  of  a  statute 
can  go  beyond  the  preamble,  but  I  contend  that  it 
is  clear,  upon  the  face  of  this  section,  that  it  was 
not  intend^l  to  do  anything  but  remove  a  difficulty 
that  had  arisen  as  to  licensing.    It  is  worthy  of 
observation  that  the  4th  section  of  the  24  &  25 
Vict,  c  75,  cannot  have  the  general  meaning  con- 
tended for  by  the  defendant  as  applied  to  the  lan- 
guage of  many  of  the  sections  of  9  Geo.  4,  c.  61,  as, 
for  example,  the  25th  section  and  the  27th  section. 
The  25tn  section  enacts  that  defaulters  are  to  be 
committed  to  the  gaol  of  the  county  or  place.    The 
27th,  that  appeal  may  be  made  to    the  quarter 
sessions  of  the  county  or  place.  All  these  provisions 
cannot  apply  to  a  borough  without  quarter  sessions 
If  it  had  been  intended  to  alter  the  destination  of 
the  penalties  from  the  county  to  the  borough  fund, 
it  would  surely  have  been  done  by  express  words. 
He  also  cited 

Brat0n  v.  NiehoUtmy  28  L.  J.  49,  M.  C. ; 
CwndLisk  v.  aimj^aan,,  30  L.  J.  178,  M.  C. ;  4  L.  T. 
Bep.  N.  S.  437; 

Manitty^  Q-  C.  (with  him  Kemplay), — Reg.  v.  Dale 
is  not  in  point  as  to  the  question  of  the  penalties 
other  than  those  under  the  Licensing  Acts,  for  it 
turned  wholly  on  the  language  of  the  9  Geo.  4, 
c.  61,  which  is  different  from  that  of  the  11  &  12 
Vict  c.  43.  Rejs  v.  Amos,  2  B.  &  H.  133,  is 
not  in  point,  for  there  was  a  Court  of  Quarter 


Sessions  in  that  case.  The  Mayor  of  Reigate  v. 
Hart  is  not  a  conclusive  authority  as  to  the 
present  case  on  this  point,  because  there  was 
in  that  case  no  separate  commission  of  the  peace, 
and  it  was  therefore  clear  that  the  justices  acted 
for  the  county.  Here  there  is  no  reason  why 
the  31  st  section  should  not  receive  its  natural 
construction,  and  the  justices  here  having  acted 
for  the  borough,  the  penalties  ought  to  go  to 
the  borough  fund.  The  borough  justices  here  have 
jurisdiction  only  in  and  for  the  borough  of  Brad- 
ford ;  they  have  no  jurisdiction  for  the  county  at  all. 
The  county  justices  may  act  as  borough  justices : 
but  that  is  under  the  provisions  of  a  statute.  All 
the  necessary  requisites  for  the  application  of 
the  31st  section  exist  in  this  borough.  There 
is  a  borough  fund  and  treasurer,  and  the 
borough  supports  its  own  police,  and  bears 
the  various  other  expenses  'mentioned  in  the 
case.  It  would,  under  these  circumstances, 
be  unfair  that  the  penalties  should  go  to  the  county 
fund.  In  the  cases  cited  these  requisites  were 
wholly  wanting;  there  was  no  borough  fund,  the 
machinery  was  wholly  wanting  for  the  application 
of  the  words  of  the  Acts  to  the  borough.  The  pro- 
vision for  the  return  to  the  clerk  of  the  peace  is 
not  inconsistent  vrith  my  contention,  for  there  are 
many  reasons  in  respect  of  which  the  county  is 
interested  in  having  the  return  of  these  penalties 
made  to  them.  The  information  so  given  is  im- 
portant with  reference  to  fixing  the  contribution  to 
the  county  rate.  With  reference  to  the  penalties 
under  the  9  Geo.  4,  c.  61,  Reg.  v.  Dale  is  no  longer 
law.  The  24  &  25  Vict.  c.  75,  s.  4,  is  clearly  in  my 
favour.  The  argument  of  the  plaintiff  is  founded 
on  the  well-known  principle,  that  when  the  enacting 
words  are  ambiguous,  recourse  may  be  had  to  the 
preamble  in  construing  them ;  but  here  the  words 
are  not  ambiguous  at  idL 

Kellt,  C.  B. — We  are  of  opinion  that  the  very 
able  argument  addressed  to  us  by  Mr.  Han  nay  must 
prevail,  and  that  the  plaintiff  is  entitled  to  j  udg 
ment.    The  question  is,  whether  certain  penalties 
received  and  paid  to  the  clerk  of  the  borough  jus- 
tices ought  by  him  to  be  paid  over  to  the  treasurer 
of  the  county  or  the  treasurer  of  the  borough  of 
Bradford.    Now,  the  penalties  first  referred  to  are 
penalties  not  directed  to  be  paid  to  any  person  by 
the  statute  imposing  them,  and  the  question  there- 
fore arises  as  to  them  whether  the  word  borough  as 
used  in  the  11  &  12  Vict.,  c.  43,  s.  31,  includes  a 
borough  having  a  separate  commission  of  the  peace, 
but  not  a  separate  court  of  quarter  sessions ;  in 
other  words,  whether  the  borough  of  Bradford  in 
this  case  is  a  borough  or  place  for  which  these 
justices  acted  in  imposing  the  penalty.    Now,  Reg 
V.  Amo8^  2  B.  &  A.  533,  decides  directly  that  \vhere 
the  charter  has  no  non-intromittant  clause,  and  the 
county  justices  have  concurrent  jurisdiction  in  the 
borough  with   the  borough  justices,  the   justices 
acting  in  and  for  the  borough  act  as  county  justices' 
After  that  case  came  the  decision  in  The  Mayor  of 
Rtigate  v.  Hart,  L.  Rep.  3  Q.  B.  244,  which  is  undis- 
tinguishable  from  the  present  case.    It  was  there 
held,   with  reference  to  the  very  same  question, 
that  the  justices  of  Reigate  acted  as  county  jus- 
tices, and  that  the  penalties  must  be  paid  to  the 
treasurer  of  the  county.    The  reasons  for  this  are 
most  concisely  put  by  Lush,  J.      He  says,  after 
observing  that  the  offences  were  against  the  general 
law,  and  adverting  to  the  decision  in  Rex  v.  Amos^ 
**If  this  be  so,  it  seems  to  me  that  sect.  31  is 
free  from  doubt:   it  says  the  clerk  shall  pay  the 
penalty  to  the  treasurer  of  the  county,  riding,  ilivi- 
sion,  liberty,  city,  borough,  or  place  for  which  such 
justices  shall  have  acted.    The  justices  here  acted 
for  the  county,  not  for  the  borough.    The  section 
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on  that  point  at  all.  Blackburn,  J.  says,  '*  1  think 
we  must  read  the  latter  wordn  liberty,  city,  borough, 
or  place  as  efusdem  generis  with  county,  riding,  divi- 
sion, and  as  being  places  having  courts  of  quarter 
sessions."  It  is  quite  clear  that  that  was  the 
ground  on  which  the  case  was  decided.  Then  with 
respect  to  the  penalties  under  the  licensing  Acts, 
there  is  a  decision,  Bex,  v.  Dale,  also  directly  in 
point  against  the  defendant  as  to  that,  unless  the 
24  &  25  Vict.  c.  75,  has  taken  away  the  effect  of 
that  case.  To  hold  that  it  has  would  be  to  hold 
that  a  declaratory  Act  giving  a  meaning  to  an  Act 
then  in  being,  gave  to  the  expressions  of  that  Act 
the  meaning  of  treasurer  of  the  borough  fund, 
which  did  not  come  into  existence  till  after  the 
date  of  the  Act,  the  meaning  of  which  is  so 
declared. 

Chavnbll,  B.— I  also  think  the  plaintiff  is 
entitled  to  judgment.  The  Mccyor  of  Reipate  v. 
Hart  is  expressly  in  point,  unless  distinguishable  on 
the  ground  that  there  was  no  separate  commission 
of  the  peace  there.  I  do  not  think  that  makes  any 
difference.  With  respect  to  the  24  &  25  Vict.  c.  75, 
s.  4,  although  the  enacting  words  taken  alone  might 
possibly  bear  the  construction  contended  for  by  the 
defendant,  I  think  they  must  be  construed  with 
reference  to  the  preamble,  which  shows  that  all 
that  was  aimed  was  to  provide  for  the  granting  of 
licences.  In  this  case  the  appeal  is  to  the  county 
quarter  sessions ;  that  is  enough  to  show  that  this 
money  is  payable  to  the  county  treasurer. 

Clbabbt,  B. — I  am  of  the  same  opinion.  I  think 
the  case  is  clearly  within  the  authorities  that  have 
been  cited.  Looking  at  the  end  of  the  31st  section 
the  object  clearly  is  that  the  return  should  be  sent 
to  those  interested  in  the  penalties:  so  that  the 
treasurer,  knowing  what  penalties  are  to  be  re- 
ceived, may  keep  his  accounts  correctly.  Mr. 
Manisty  contended  that  it  was  of  general  import- 
ance to  the  county  authorities  to  know  the  amount 
of  the  receipts  of  the  borough  for  penalties,  even 
though  not  directly  interested  in  them.  That,  if 
true,  would  apply  equally  to  boroughs,  where  there 
was  a  court  of  quarter  sessions.  There  the  return 
clearly  would  not  be  to  the  clerk  of  the  peace  of  the 
county. 

Judgment  for  platntiff. 

Attorney  for  plaintiffs,  Badham  for  Marsden. 

Attorney  for  defendants,  Macleod  and  Canity  for 
McGoioeTf  Bradford. 


then  proceeds,  'The  clerk  shall  render  a  true  ac- 
count of  all  moneys  received  by  him,  and  shall 
render  such  account  unto  the  justices  who  shall  be 
assembled  at  petty  sessions    for   tiie  division  in 
which  such  justices  shall  usually  act.    And  the  said 
clerk  shall  send  or  deliver  every  return  so  made  by 
him  to  the  clerk  of  the  peace  for  the  county  .    .     . 
borough,  or  place  within  which  such  division  shall 
be  situate  at  such  times  as  the  court  of   quarter 
sessions  for  the  same  shall  order  in  that  behalf.' 
Now  there  is  no  court  of  quarter  sessions  for  the 
borough  of  Reigate,  but  only  for  the  county,  and  if 
the  clerk  of  the  justices  receiving  a  penalty  is  to 
pay  it  over  to  the  treasurer  of  the  county,  and 
render  the  return   to  the  clerk   of  the  peace  of 
the  county,  that  construction  makes  the  section 
harmonious,  and  the  provision  is  fair  and  reason- 
able:  for  if  the  culprit  had  gone  to  prison,  he 
would  have  been  maintained  by  the   county,  and 
the  borough  is  a  part  of    the  county   for    these 
purposes;  but  if  tne  penalty  is  to  be  paid  into 
the  borough  fund  it  would  be  unfair,  as  then  the 
borough  would  receive  a  benefit  without  partici- 
pating in  the  burden."    It  appears,  however,  that  in 
that  case  there  was  no  separate  commission  of  the 
peace,  while  there  is  one  here.    But  now  let  us  turn 
to  Reg.  V.  Daley  22  L.  J.  45,  M.  C. :  there  was  a 
separate  commission  there,  but  no  court  of  quarter 
cessions.  Jervis,  C.  J.  there  says,  '*  The  defendant's 
sounsel  contends  that  the  word  *  place '  must  be 
understood  in  its  ordinary  sense,  and  that  inasmuch 
as  the   ju9tices  were  acting  for  the  borough   of 
Tynemouth  when  the  penalty  was   imposed,  the 
treasurer  of  that  borough  is  the  person  who  ought 
to  receive  the  penalty,  and  that  it  ought  to  be 
applied  to  the  borough  fund  under  the  provisions  of 
the  statute  5  &  6  Will.  4,  c.  76,  s.  126.    On  the 
other  hand,  the  prosecutor  asserts  that  the  word 
place,  as  used  in  that  section,  means  a  place  for 
which  a  court  of  quarter  sessions  is  held.    This 
we    think    is    the    right    construction."      Taking 
these  cases  together,   we  think  it  woald  be  clear 
that    the    place    for   which    the   justices    acted 
here    was    the    county,  and    the   penalties  were, 
therefore,  payable  to  the  county  treasurer.    But 
then    it    is    said  that,  at    snv    rate,  as    to    one 
class  of  penalties,  the  24  &  25  Vict.  c.  75,  makes  a 
difference.    This  Act  was  passed  to  remedy  certain 
defects  and  supply  certain  omissions  in  the  Muni- 
cipal Corporations  Act.    Among  the  provisions  is 
that  of  sect.  4,  which  relates  to  the  conflict  of  deci- 
sions which  led  to  doubts  whether  boroughs  having 
separate  commissions  of  the  peace,  but  not  separate 
courts  of  quarter  sessions,   were  towns  corporate 
within  the  meaning  of  the  9  Geo.  4,  sess.2,c.  61,  so  as 
to  give  the  justices  of  that  borough  control  over  the 
licences.    The  enacting  words  taken  by  themselves 
might  be  construed  so  as  to  include  the  present 
case,  but  when  we  see  from  the  preamble  that  the 
sole  object  was  to  provide  for  licensing,  we  think 
that  this  is  one  of  those  cases  in  which  the  effect  of 
the  preamble  is  to  qualify  the  enacting  part,  and  so 
that  the  effect  is  limited  to  the  licensing  powers. 
Under  these  circumstances,  I  think  that  the  justices 
acted  for  the  county  in  this  case,  though  there  was  a 
separate  commission  of    the  peace.    The  appeals 
from  their  decisions  would  be  to  the  county  quarter 
sessions.    That  alone  is  a  suflicient  criterion  to  show 
that  they  acted  for  the  county,  and  that  these  penal- 
ties must  be  paid  to  the  county  treasurer. 

BBiiKWBLL,  B.— I  am  of  the  same  opinion.  It  is 
manifest,  notwithstanding  the  suggested  distinction 
that  the  case  of  the  Mai/or  of  Reigate  v.  Hart  is  in 
point.  There  has  been  no  substantial  distinction 
whatever  shown  to  us.  It  was  said  that  it  differed 
because  in  that  case  there  was  no  separate  commis- 

>n  of  the  peace.    The  judgment  did  not  depend 


Wednesday y  June  23,  1869. 

The  Vbstrt  of  St.  Giles,  Cambbrwbll,  v. 

Welleb. 

Metropolis  Local  Management  Amendment  Act  1862 
(26  ^  26  Vict.  c.  102),  ss.  52,  hZ— Expense  of  making 
sewer — New  street. 

The  52nd  section  of  the  Metrcpolis  Local  Management 
Amendment  Act  1862  enacts  that  where  any  sewer 
shall  he  constructed  by  any  vestry,  in  and  for  the 
drainage  of  any  new  street,  or  of  any  house  or  houses 
erected  since  \st  Jan.  1856,  the  expense  of  cor^structing 
such  sewer  should  be  borne  and  defrayed  by  the  owners 
of  such  street  or  housesy  and  of  the  land  bounding  or 
abutting  on  such  street. 

The  5Srd  section  enacts  that  where  any  sewer  shall  be 
constructed  by  any  vestry  in  a  street  in  which  pre- 
viously to  such  construction  there  had  been  no  sewery 
or  only  an  open  sewer,  but  where  sewers  rates  have 
been  levied  previously  to  such  construction^  the  ex- 
pense  of  constructing  such  sewer  sltould  be  borne  and 
defrayed  only  in  part  by  the  owners  of  the  houses 
situate  in,  and  of  the  land  bounding  and  abutting  on. 


MAaiBTRATES*  OASES. 


15 


Ex] 


Thb  Vbstrt  of  St.  Giles,  Cambbrwell,  r.  Wblles. 


[Ex. 


such  street  re^ftectivefy^  and  the  residue  by  the  vestry, 
out  of  the  sewers  rates  levied  in  their  parish : 

HeUL,  that  the  SSrd  section  ojppUed  to  <dl  streets,  both  old 
and  new  ;  and,  ther^ore,  when  a  sewer  was  constructed 
in  a  new  street,  but  sewers  rates  had  been  levied  in  the 
street  previously  to  the  construction  of  the  sewer,  the 
owners  of  woperty  in  the  street  could  not  be  charged 
wUk  the  whole  expense  of  constructing  the  sewer. 

• 

This  was  a  case  stated  for  the  opinion  of  the  court 
hy  a  police  magistrate  under  the  20  &  21  Vict.  c.  43, 
the  facts  of  which  were  as  follows : — On  the  5th 
Dec  1868  the  respondent  John  Weller  was  sum- 
moned before  the  magistrate  who  stated  the  case, 
to  answer  a  complaint  preferred  against  him  by  the 
appellants  under  the  provisions  of  the  Metropolis 
Local  Management  Act  1855  (18  &  19  Vict.  c.  120), 
and  the  Metropolis  Local  Management  Amendment 
Act  1862  (26  &  26  Vict.  c.  102),  which,  by  the  llOth 
section  of  the  latter  Act,  are  to  be  construed 
together  as  one  Act.  The  summons  charged  that 
the  said  restry,  under  the  powers  given  by  sect.  52 
of  the  last  mentioned  Act,  were  about  to  construct 
a  sewer  for  the  drainage  of  a  certain  new  street  called 
Crystal  Palace-road,  in  the  said  parish,  and  that 
the  sum  of  111/.  16«.  Sd  had  been  apportioned  by 
such  Tea  try  to  be  paid  by  the  respondent  as  the 
owner  of  land  situate  on  the  west  side  of  the  said 
road,  as  a  contribution  to  the  expense  of  constructing 
the  said  sewer  and  the  works  appertaining  thereto, 
including  the  cost  of  gullies,  side  entrances,  lengths 
of  sewers  at  the  intersections  of  streets,  and  other 
incidental  charges  and  expenses,  and  that  he  (the 
respondent)  had  unlawfully  neglected  and  refused 
to  pay  such  sum. 

The  appellants  were  the  vestry  of  the  parish  of 
St.  Giles,  Camberwell,  which  is  a  parish  mentioned 
in  schedule  A  of  the  first  mentioned  Act,  and  the 
respondent  was  the  owner  of  land  situate  in  the 
Crystal  Palace-road  referred  to  in  the  said  summons. 
The  said  road  is  a  new  street  within  the  meaning 
of  the  112th  section  of  the  said  Metropolis  Local 
Management  Amendment  Act  1862. 

At  a  vestry  meeting  of  the  appellants,  held  on 
the  22nd  July  1868  Sie  following  resolution  was 
passed : — "  Whereas,  the  vestry  deem  it  expedient  to 
construct  a  sewer  for  the  drainage  of  a  new  street, 
as  defined  by  the  Metropolis  Local  Management 
Amendment  Act,  now  called  or  known  by  the  name 
of  Crystal  Palace-road,  Goose-green,  East  Dulwich, 
and  the  expense  of  constructing  such  sewer  and  the 
works  iH[>pertaining  thereto,  including  the  cost  of 
gullies,  side  entrances,  length  of  sewers  at  the  inter- 
sections of  streets,  and  other  incidental  charges  and 
expenses,  shall  be  borne  and  defrayed  by  the  owners 
of  such  street  or  houses,  and  of  the  land  bounding 
and  abutting  on  such  street  respectively,  and  the 
vestry  do  onler  and  direct  that  the  said  expenses 
shall  be  apportioned  in  manner  shown  in  the  sche- 
dule hereto  annexed."  The  resolution  then  appor- 
tioned the  estimated  cost  of  the  said  sewer  and 
works,  amounting  in  the  whole  to  277/.  ISs., 
amongst  the  owners  of  the  houses  in  the  said  street, 
and  of  the  land  bounding  and  abutting  on  the  same, 
the  amount  charged  to  the  respondent  as  owner  of 
the  said  land  being  111/.  I6s.  Sd 

The  said  sum  was  duly  demanded  from  the  re- 
spondent, who  neglected  to  pay  the  same. 

The  appellants  had  assessed  and  levied  upon  the 
occupiers  of  the  property  in  the  said  street  four 
sewers  rates,  dated  respectively  the  12th  April  1865, 
Srd  April  1866,  27th  March  1867,  and  the  8th  April 
1868. 

By  the  52nd  and  53rd  section  of  the  Metropolis 
Local  Management  Amendment  Act  1862  (25  &  26 
Vict,  c  102),  it  is  enacted  as  follows : 

Sect.  52: 

Where  aaj  aewar  ahaU  sfter  the  passing  of  this  Aet  be 


oonstruoted.  bj  any  vestry  or  distrlot  board  in  or  for  the 
drainage  of  any  new  Btreet.  or  of  any  house  or  houaes 
erected  since  the  lot  Jan.  182S6,  the  expense  of  oonstructinsf 
such  sewer,  and  the  works  appertaining  thereto,  including 
the  cost  of  gullies,  Bide  entrances,  len^hs  of  sewer  at  the 
intersection  of  streets,  and  other  incidental  charges  and 
expenses  shall  be  borne  and  defrayed  by  the  owners  of  such 
street  or  houses,  and  of  the  land  bounding  or  abutting  on 
such  street  respectively,  and  the  said  exx)ensee  shall  be 
api>ortioned  by  the  vestry  or  district  board  in  such  propor- 
tions as  they  may  deem  lust,  and  the  amount  charged  upon 
or  payable  in  respect  of  such  house  or  premises  shall  be 
payable  before  the  works  shall  be  oommenoed  dnrin?  their 
progress,  or  after  their  completion,  as  the  vestry  or  district 
board  shall  in  each  case  determine,  either  inone  sum  or  by 
instalments  within  such  period,  not  exceeding  twenty  yean^ 
as  the  vestry  or  district  board  shall  direct,  and  any  such 
sum  or  instuments  shall  be  recoverable  from  the  present  or 
any  future  owner  of  the  said  house  or  premises,  either  by 
action  at  law,  or  in  a  summary  manner  before  a  justice  of 
the  peace  at  the  option  of  the  vestry  or  district  board. 

Sect.  53 : 

Where  any  sewer  shall  be  constructed  1^  any  vestry  or 
district  board  in  a  street  in  which  previously  to  such  con- 
struction there  had  been  no  sewer,  or  only  an  open  sewer, 
but  where  sewen  rates  have  been  levied  prerious^  to  such 
construction,  the  expense  of  constructing  such  sewer  and 
the  works  appertaining  hereto,  including  the  CMt  of  gullies 
side  entrancesilengths  of  sewers  at  the  intersections  of  streets 
and  other  inciden&l  charges  and  expenses  shaJl  be  borne  and 
defrayed  in  part  onbr  by  the  ownera  of  the  houses  situate 
in,  and  of  the  land  bounding  and  abutting  on  such  street 
respectivelv,  and  the  amount  to  be  borne  ^3J  such  owners 
shall  be  determined  by  the  vestry  or  district  board  in  each 
particular  case,  and  the  residue  of  such  expenses  shall  be 
defrayed  by  the  vestry  or  district  board  out  of  the  sewers 
rates  leviea  in  their  parish  or  district :  and  the  amount  so 
charged  l^  the  vestry  or  district  board,  upon  or  in  respect 
of  such  house  or  premises,  shall  be  payable  either  before  the 
works  shall  be  commenced,  during  their  proness,  or  after 
their  completion,  aa  the  vestry  or  board  shaU  in  each  case 
determine,  either  in  one  sum  or  by  instalments  within  snoh. 
period,  not  exceeding  twenty  years,  as  the  vestry  or  board 
shall  direct,  and  any  such  sum  or  instalment  shall  be  re- 
coverable from  the  present  or  any  future  owner  of  such 
house  or  premises,  either  by  action  at  law  or  in  a  summary 
way,  before  a  justloe  of  the  peace  at  the  option  of  the 
vestary  or  district  board :  Provided  that  no  street  or  pro- 
per^ in  respect  of  which  sewers  rates  have  been  levied 
for  Ave  years  jprior  to  the  1st  Jan.  1856,  shall  be  subject  to 
be  charged  with  the  provisions  oontained  in  this  section. 


Upon  the  hearing  of  the  complaint,  the  magistrate 
was  of  opinion  upon  the  facts  that  the  vestry  in  im- 
posing the  whole  of  the  estimated  cost  of  the  pro- 
posed works  upon  the  owners  of  property  in  the 
street  or  road  in  question  had  taken  a  wrong  course  ; 
that,  inasmuch  as  sewers  rates  had  been  levied  on  the 
said  street  or  road  previously  to  the  construction 
of  the  sewer,  they  ought  under  the  terms  of  the 
53rd  section  to  have  charged  the  owners  with  a  part 
only  of  such  costs,  and  to  defray  the  residue  out  of 
the  sewers  rates  levied  in  their  parish.  He  there- 
fore dismissed  the  summons. 

It  was  contended  on  behalf  of  the  appellants  that 
the  proceeding  was  wholly  under  the  52nd  section, 
and  the  5drd  section  did  not  apply  to  new  streets, 
and  the  appellants  being  dissatisfied  with  the  magis- 
trate's decision  requested  him  to  state  a  case,  which 
he  accordingly  did. 

Keane,  Q.  C.  for  the  appellants,  contended  that 
the  case  of  new  streets  was  provided  for  by  sect.  52, 
and  that  sect.  53  did  not  apply  to  them. 

Joyce,  for  the  respondents,  contended  that  sect.  53 
applied  to  all  streets  whether  old  or  new. 

Bhamwbll,  B. — I  think  that  the  decision  of  the 
magistrate  was  right,  snd  that  the  true  constructioii 
of  the  Act  is  to  read  the  two  sections  together. 
The  language  of  sect.  53  taken  in  its  ordinary  sense 
would  apply  to  all  streets  whether  old  or  new,  and 
to  read  it  otherwise  would  lead  to  the  absurdity 
that  a  man  who  has  paid  sewers  rates  for  five  yeari 
would  be  exempt  from  the  partial  contribution  pro- 
vided for  in  sect.  53,  but  still  liable  to  contrihuto 
under  sect.  52. 

Channjsll  and  CLBAgBT,  BB.  concurred. 

Judgment  for  respondent. 
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C.  Cas.  R.] 


Kbo.  v.  Hbnst  Deb  ring. 


[C.  Ca8.  B. 


CBOWN    CASES    BESEBYED. 

B^Kurted  by  Johv  Thompsoit.  Ksq.,  Barriator-ft^Lftw. 

Saturday^  May  29,  1869. 

(Before  Cockburn,  C  J.,  Braxwell,  B.,  Mbllob, 
M.  Smith,  and  Hannbw,  JJ.) 

Reo.  v.  Henkt  Dbbbino. 

Larceny — Servant — Appropriation  of  numof  to  his  oum 

vse — Intent, 

Money  woe  given  to  the  prisoner  for  the  purpose  of 
paying  turnpike  tolls  at  two  gates  on  his  Journey, 
Twelve  days  afterwards,  on  being  asked  if  he  had 
paid  the  toll  at  one  of  the  gates,  the  prisoner  said  he 
had  not—thcU  he  had  gone  by  a  parish  road  which 
only  crossed  the  road  at  the  qate,  and  so  no  loll  was 
payable  there,  and  that  he  had  spent  the  money  on  beer 
for  himself  and  his  mates. 

The  prisoner  having  been  convicted  of  larceny  of  the 
monw,  but  it  not  appearing  on  a  case  reserved  as  to 
whether  the  facts  proved  a  larceny,  that  the  question 
of  felonious  intention  had  been  distinctly  left  to  the 
juty,  this  court  quashed  the  conviction. 

The  prisoner  was  tried  at  the  Adjourned  (Quarter 
Sessions  for  the  county  of  Kent,  held  on  the 
4th  March  1869,  on  an  indictment  for  stealing  6«. 
the  moneys  of  Henry  Simmons,  his  master. 

The  following  facts  must  be  taken  to  hare  been 
proved  :— 

The  prisoner  was  a  waggoner  in  the  employment 
of  the  prosecutor.  On  the  18th  Feb.  last  the  pro- 
secutors bailiff  sent  out  four  teams  of  horses  with 
waggons,  one  of  them  being  in  charge  of  the  pri- 
soner. 

The  prisoners  and  the  other  persons  in  charge 
were  ordered  to  go  with  the  teams  to  a  place  called 
Snodland  to  fetch  coal. 

For  the  journey  which  these  teams  were  to  take 
they  should  have  gone  through  two  turnpike  gates 
called  the  Royal  Oak  and  Snodland  gate,  and  be- 
fore starting  the  said  bailiff  delivered  to  the  pri- 
soner money  to  the  amount  of  8s.  %d.  for  the 
purpose  of  paying  the  tolls  at  the  said  gates  in 
respect  of  all  the  teams. 

On  the  26th  Feb.  last,  the  bailiff  asked  the  pri- 
soner if  he  had  paid  the  tolls  at  the  Snodland  gate. 
The  prisoner  said  he  had  not.  The  said  bailiff 
asked  him  why  he  bad  not  paid  the  said  tolls,  and 
the  prisoner  replied  that  by  the  road  they  went 
no  toll  was  payable,  and  that  he  had  spent  the 
money  amounting  to  six  shillings,  on  beer  for  him- 
self and  the  other  waggoners  and  mates.  The  pri- 
soner stated  the  teams  had  gone  by  a  parish  road 
which  only  crossed  the  turnpike  road  at  the  gate, 
and  thus  no  toll  was  payable. 

The  jury  convicted  the  prisoner;  but,  having 
some  doubt  whether  these  facts  prove  a  larceny  on 
the  part  of  the  prisoner,  the  Court  reserved  the 
point  for  the  opinion  of  the  Court  for  the  conside- 
ration of  Crown  Cases  Reserved,  and  admitted  the 
prisoner  to  bail  to  appear  and  receive  judgment 
when  called  upon. 

The  question  for  the  conjiideration  of  the  Court  is. 

Whether  under  the  above  facts  the  prisoner 
tould  properly  be  convicted  of  larceny. 

John  G.  Talbot,  Chairman. 

No  counsel  appeared  for  the  prisoner. 

Barrow  for  the  prosecution. — The  conviction  was 
right.  The  law  is  thus  laid  down  in  2  Russell  on 
Crimes,  382:  "The  clear  maxim  of  the  common 
law,  established  by  a  variety  of  cases,  is,  that  where 
a  party  has  only  the  bare  charge  nr  custody  of  the 
gCKMJs  of  another,  the  legal  possession  remains  in 
^y^m  owner  \  and  the  party  may  be  guilty  of  trespass 


and  larceny  in  fraudulently  converting  the  same  to 
his  own  use.  And  this  rule  appears  to  hold  univer- 
sally in  the  case  of  servants  whose  possession  of 
their  master's  goods  by  their  delivery  or  permission 
is  the  possession  of  the  master  himself."  In  this 
case  the  prisoner  had  only  a  bare  charge  of  th« 
money  to  pay  the  turnpike  gates  with,  and 
the  possession  remained  in  the  master.  No 
doubt,  if  a  master  gives  his  servant  money 
for  his  second  class  ndlway  fare,  and  also  for 
refreshments,  and  the  servant  were  to  go  third 
class  and  not  return  the  difference  to  his  master, 
that  might  not  be  larceny,  as  the  money  was  given 
for  the  servant's  own  use.  [Cockbubw,  C.  J.— 
Suppose  the  master  gives  the  servant  money  for  hii 
railway  fare,  and  he  walks  and  saves  the  money  and 
spends  it?]  That  is  not  this  case.  If  a  master 
gives  money  to  a  servant  to  pay  a  bill  with,  and  the 
servant  does  not  pay  the  bill,  and  appropriates  the 
money  to  his  own  use,  that  is  larceny.  Here  the 
toll  is  imposed  on  the  waggons  and  horses,  and  the 
master  was  liable  for  it.  For  the  journey  these 
teams  were  to  take,  the  case  states  that  they  should 
have  gone  through  two  turnpike  gates.  In  2  Russ. 
on  Crimes,  393,  it  is  said :  "  The  correct  distinction 
in  cases  of  this  kind  appears  to  be  that  if  the  owner 
parts  with  the  custody  only,  and  not  with  the  pos- 
session, and  the  prisoner  converts  the  chattel  to  his 
own  use,  it  is  larceny,  although  he  had  no  felonious 
intent  at  the  time  he  received  it ;  but  if  the  owner 
parts,  not  only  with  the  custody,  but  also  with  the 
possession  of  the  chattel,  and  the  prisoner  converts 
it  to  his  own  use,  it  will  not  be  larceny  unless  the 
prisoner  had  a  felonious  intent  at  the  time  he  re- 
ceived the  chattel.  A  servant  going  off  with  money 
given  to  him  by  his  master  to  carry  to  another,  and 
applying  it  to  his  own  use  has  been  holden  guilty 
of  larceny.  .  .  .  Where  on  an  indictment  for 
stealing  a  shilling,  it  appeared  that  the  prisoner, 
who  was  the  servant  of  the  prosecutor,  was  ordered 
by  him  to  go  for  1 2cwt.  of  coals,  and  that  the  pri- 
soner received  from  the  daughter  of  the  prosecutor 
6«.,  which  she  had  received  from  her  father  to  give 
to  the  prisoner  to  pay  for  the  coals,  and  the  prisoner, 
instead  of  getting  12cwt.  of  coals,  got  only  9c wt., 
the  price  of  which  was  3s.  3(f.,  and  gave  4s.  to  pay 
for  the  coals,  and  received  9dl  in  change,  and  on  his 
return  he  gave  the  prosecutor's  daughter  Is.  and 
made  a  false  statement  as  to  the  quantity  of 
coals  he  had  bought,  and  appropriated  l3ie  remain- 
ing shilling  to  his  own  use,  Patteson,  J.  held 
that  the  prisoner  was  guilty  of  larceny  of  that 
shilling :  {Rtg,  v.  Beaman,  R.  &  M.  433,  C.  C.  B.) 
So  where  the*  prisoner  was  indicted  for  stealing  a 
sovereign,  the  property  of  the  prosecutor  his  master, 
who  had  engaged  him  to  take  a  canal  boat  on  a 
voyage,  and  had  paid  5/.  for  bis  wages  in  advance, 
and  for  the  keep  of  the  towing  horse,  and  had  given 
him  a  separate  sum  of  three  sovereigns  to  pay  the 
tonnage  dues  on  the  canal.  The  prisoner  took  the 
boat  about  sixteen  miles,  and  paid  tonnage  dues 
amounting  to  rather  less  than  2/.,  but  appropriated 
the  remaining  sovereign  to  his  own  use.  It  was 
urged  that  the  relation  of  master  and  servant  did 
not  exist.  Patteson,  J. :  "  Taking  that  to  be  so,  it 
does  not  appear  to  me  to  be  material  in  this  case. 
The  prosecutor  distinctly  swears  that  he  trave  this 
man  three  sovereigns  to  pay  the  tonnage  dues,  and 
it  appears  that  he  has  made  away  with  one  of  the 
sovereigns.  To  constitute  a  larceny  in  this  case 
there  is  no  occasion  to  show  that  the  relation  of 
master  and  servant  existed.  If  I  give  a  man  money 
to  apply  to  a  particular  purpose,  and  he  appropriates 
it  to  another  purpose,  he  is  guilty  of  larceny.  If  a 
man  were  to  employ  another  to  go  somewhere  with 
his  horse  for  a  certain  price,  that  other  is  for  that 
purpose  his  servant,  but  if  in  addition  to  this  he 
gives  him  a  distinct  and  separate  sum  of  money  to 
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Rbo.  v.  Justices  of  Cahnahvonshirb. 


[Bail. 


be  disbursed  in  a  particular  way,  aad  if  instead  of 
so  disbursing  it  he  appropriates  it  to  his  own  use, 
that  is  felony:**  (/2^.  v.  Goodey  C.  &  M.  582.) 
[BL  Smith,  J. — Where  is  the  evidence  of  the  felo- 
nious intent  here? J  The  jury  must  be  taken  to 
have  found  the  felonious  intent.  The  only  question 
reserved  is  whether  the  prisoner  could  properly  be 
convicted  of  felony.  [Cogkburn,  C.  J. — The  facts 
are  stated,  and  the  prisoner  may  have  thought  that 
by  going  another  road  he  could  save  the  toll,  and 
that  it  would  make  no  difference  to  his  master 
which  way  he  went,  and  that  he  was  entitled  to 
spend  what  he  so  saved  in  beer.  That  no  doubt 
was  very  wrong,  bat  did  it  m  ke  him  guilty  of 
larceny?  M.  Smith,  J. — He  spent  the  money 
openly  among  the  other  men.  Bramwbll,  B. — The 
mere  spending  the  money,  unless  done  with  a 
thievish  mind  or  fraudulent  intent,  was  not  larceny.] 

COOKBUSH,  C.  J.  -We  think  that  the  right  ques- 
tion was  not  left  to  the  jury  in  this  case;  if  it  had 
been,  in  all  probability  the  prisoner  would  have 
been  acquitted.  We  come  to  this  conclusion  on  the 
special  facts  in  the  case. 

Bramwmll,  B. — ^It  is  not  to  be  assumed  that  the 
court  has  answered  the  question  submitted  in  the 
negative,  bat  we  infer  from  this  case  that  the 
proper  qaeetioQ  was  not  left  to  the  jury. 

Conviction  quashed. 


BAIL  OOUBT. 

Beported  by  Fbakcis  TuRno,  Biq.,  Barrlst«r-«t-Law. 

Jims  11  oiicf  12,  1869. 

Rsa.  17.  JusTiCBS  OF  Carnarvonshirb. 

special  constables'-  Order  for  expenses  o/^  Requirements 
0/1^2  Wm,  4,c.  41,  ss,  1  and  IS— Discretion  of 
ofurt  when  asked  to  review  order  good  in  form — 
Certicroari. 

Some  disturbances  having  occurred  during  a  contested 
election^  t/u  justices  appointed  special  constables,  whose 
expenses  were  subsequentbf  directed  to  be  paid  The 
orders  for  payment  were  not  made  at  special  sessions 
as  required  og  1^2  Will  4,  c.  41,  s.  13,  and  in  form^ 
theg  were  mere  directions  to  the  countg  treasurer  to  pau 
specijied  sums.  Payment  was  made  by  him^  and  his 
account  was  afterwards  allowed  at  the  quarter  ses- 
sions. 

Held,  that  the  order  not  having  been  made  at  a  ^*  apeticU 
session  held  for  the  purpose  **  was  invalid  ;  but. 

The  court  bang  of  opinion  that  there  was  no  (Ejection  to 
the  order  in  point  of  form,  and  that  the  treasurer  W€is 
therefore  justijied  in  paying  it,  and  taking  into  con- 
sideration the  fact  that  the  money  had  been  paid,  and 
the  acantnt  a/lowed,  discharged  a  rule  which  had  been 
obtained  for  a  writ  of  certiorari  to  bring  the  order  up 
to  be  qucuhed. 

Rule  calling  on  Lord  Newborough  and  others, 
justices  of  Ca/narvon,  to  show  cause  why  a  writ  of 
certiorari  should  not  issue  to  bring  up  a  certain  order 
made  under  their  hands,  as  justices  of  the  peace  for 
Carnarvonshire,  whereby  the  treasurer  of  the  county 
was  ordered  to  pay  the  sum  of  95^  Is.  3</.,  the 
amount  of  expenses  incurred  in  providing  special 
constables. 

The  1  &  2  Will.  4,  c.  41.  s.  1,  enacts, 

That  in  aO  cues  where  it  diall  be  made  to  appear  to  any 
two  or  more  Instioes  of  the  peaoe  of  any  ooon^,  riding,  or 
dirieion  having  a  sraarate  oommlwrion  of  the  peaoe,  or  to 
anv  two  or  more  JusticeB  of  the  peaoe  of  any  liberty,  fran- 
duse,  city,  or  town  in  England  or  Wales,  apon  the  oath  of 

S  credible  witnees,  that  any  tomnlt,  riot,  or  felony  haa 
n  place,  or  may  be  reaaonably  apprehended  in  any  pariah, 
towasnip^  or  place  situate  within  the  division  or  limit  for 

1U«.  Ca*.— Vol.  VL 


which  the  said  reepective  Juatices  usually  act,  and  aaoh 
justices  shall  be  of  opinion  that  the  ordmary  officers  ap- 
pointed for  preserving  the  peaoe  are  not  sufficient  for  the 
preservation  of  the  peaoe,  and  for  the  protection  of  the 
mhabitants,  and  the  security  of  the  property  in  any  such 
parish,  township,  or  place  aa  aforesaid,  then  and  in  every 
such  case  such  justices  or  any  two  or  more  justioes  acting 
for  the  same  division  or  limits,  are  herebv  authorised  to 
nominate  and  appoint  by  precept  in  writing  under  their 
hands,  so  many  as  they  shon  think  fit  of  the  householders  or 
other  persons  (not  legally  exempt  from  serving  the  office  of 
constable),  residing  in  such  norish,  township,  or  place  as 
aforesaid,  or  in  the  neighbourhood  thereof,  to  act  as  special 
constables  for  such  time,  and  in  such  manner  as  to  the  said 
Justices  respectively  shaU  seem  fit  and  necessary. 

Sect.  18  enacts 

That  the  Justices  of  the  peaoe  acting  for  the  division  or 
limits  witiiin  which  any  such  special  constables  shall  have  been 
called  out  to  serve  at  a  special  session  to  be  held  for  that 
purpose,  or  the  major  part  of  the  justioes  at  such  special 
session,  are  hereby  empow«red  to  order  from  time  to  time 
such  reasonable  allowances  for  their  trouble,  loss  of  time 
and  expenses,  to  be  paid  to  such  special  constables,  who 
shall  have  so  served,  or  be  then  serving,  as  to  the  said 
justioes  or  such  major  part  of  them  shall  seem  proper,  and 
the  said  justices,  or  each,  major  part  of  tiiem,  ma^  also  order 
the  ^a^ment  of  such  expenses  aa  may  have  been  incurred  in 
providing  staves  or  other  necessary  articles  for  such  special 
constables,  and  the  said  justices  so  ordering,  if  justices  for 
any  counly,  riding,  or  division  having  a  separate  commis- 
sion of  the  peace,  shall  make  every  order  for  the  payment  of 
such  allowances  and  expenses  upon  the  treasurer  of  such 
county,  who  is  hereby  required  to  pay  the  same  out  of  any 
public  money  which  lUiall  then  be  in  his  hands,  and  the  said 
treasurer  shall  be  allowed  all  such  payments  in  his  accounts. 

In  Nov.  1868  information  on  oath  was  g^ven  to 
the  justices  that  tumult  might  be  expected  to  arise 
at  the  general  election  then  pending.  Upon  this, 
the  justices  appointed  special  constables,  who  sub- 
sequently acted.  Certain  expenses  were  incurred 
in  providing  staves,  &c.,  and  in  February  the 
justices  made  an  order  for  the  payment  of  these 
expenses  upon  the  treasurer  of  the  county,  who 
duly  paid  the  money  to  the  special  constables. 
This  payment  was  allowed  when  the  treasurer's 
accounts  were  passed  at  quarter  sessions. 

The  order  to  the  treasurer  was  not  made  at  a 
'*  special  session  held  for  that  purpose."  It  was  a 
simple  direction  to  the  treasurer  to  pay  the  money, 
and  did  not  set  out  any  facts  which  gave  the  justices 
making  it  power  to  do  so  under  1  &  2  Will.  4,  c.  41. 

Maule,  Q.  C.  and  Macintyre,  showed  cause. — ^This 
is  an  order  of  magistrates  to  their  servant,  com- 
manding him  to  pay  a  certain  sum,  and  is  different 
from  a  judicial  order  liJce  an  order  in  bastardy  or  of 
removal.  As  to  the  occasion  on  which  it  was  made, 
a  ratepayer  says  in  his  affidavit,  '<  I  was  present  on 
the  day  the  order  was  made,  and  I  saw  it  made  and 
signed,  and  the  justices  who  signed  the  same  are  all 
justices  of,  and  always  act  in,  the  chief  division  of 
the  county  of  Carnarvon.  It  was  made  after  the 
ordinary  business  of  petty  sessions  was  conceded, 
and  the  justices  were  still  sitting."  [Lush,  J.^The 
statute  says  the  justices  of  the  division  acting  for 
the  division  at  a  "special  session  held  for  that 
purpose."  That  implies  convened  for  that  purpose. 
The  affidavit  does  not  say  that  they  were.  This 
was  exceptional  business.  My  only  doubt  is  whether 
notice  should  have  been  given  to  tell  the  justices 
that  this  particular  business  was  to  be  brought 
forward.]  They  were  sitting  for  the  purpose,  and 
therefore  holding  a  session  for  the  purpose.  [Lush, 
J. — ^This  was  a  petty  session ;  not  a  special  session 
held  for  the  purpose  which  must  mean  for  that 
particular  business.]  There  is  no  reason  why  they 
should  not  hold  a  special  at  the  same  time  as  a 
petty  session.  [Lush,  J. — But  then  you  must  give 
notice.]  Seeing  that  notice  is  the  special  element 
of  a  special  session,  non  constcu  that  there  was  not  a 
notice  here.  And  the  maxim,  Quodjieri  non  debet 
factum  valet  will  apply.  All  these  accounts  have 
been  passed. 

The  court  then  called  on 
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Poland  in  sapport  of  the  rule. — ^The  defendants 
fint  procore  an  illegal  order,   and  then  get  the 
treasurer  to  pay  it  bSore  there  is  an  opportunity 
of    etoppng  pajrment.     On  the  earliest  possible 
opportunity,  a  ratepayer  goes  to  the  quarter  sessions 
and  objects.      An  order  might  be  made  one  day 
and  paid  by  the  treasurer  on  the  next.     Then  the 
appointment  of   the   special  constables    does   not 
appear  to  have  been  in  writing.     [Lush,  J. — Do 
you  say  that  because  they  were  not  appointed  in 
writing  they  had  none   of  the  privileges  of  con- 
stables, and  would  be  liable  to   actions?]     That 
may  well  be.     The  object  is   that  a   justice,  on 
swearing  in  a  number  of  persons  as  special  con- 
stables, should  inquire  whether  they  are  fit  persons, 
and  take  upon  himself  the  onus  of  the  appointment. 
The    next  question  is  this:    Here  is  a   burthen 
thrown  on  the  ratepayers ;  yet  an  order  has  been 
obtained  from  justices  favourable  to  the  payment 
of   these  constables,  while  other  justices  in  this 
division  may  be  wholly  opposed  to  it,  but  they 
receive  no  notice  of  the  meeting.    In  Beg.  v.  Hamil' 
ton,  L.  Rep.  8  Q.  B.  718,  no  special  notice  had  been 
given  to  the  justices  of    the  county^  but  it  was 
decided  that  the  justices  of  the  county  are  not  the 
persons    to  determine  on  these  payments.     The 
proper  persons  are  the  majority  of  the  justices  of 
the    petty    sessional    division,    for    which    those 
justices  are  sworn  in  to  act.     The  treasurer  has 
quite  illegally  paid  money  out  of  the  ratepayers* 
pocket  that   he  had  no  right  to  jiay,  and  if  it 
is  an  answer  to  an  application  of  this  kind  to  say 
thU  because  the  money  has  been  paid  the  order  is 
not  to  be  upset,  the  treasurer  might  aosolve  himself 
by  paying  over  the  money  to  the  constables  at  the 
very  moment  a  certiorari  was  moved  for.    This  is 
in  every  sense  a  judicial  act,  and  the  authority 
must  appear  in   the   order.     [Lush,  J.—If  your 
argument    is    right,    the    whole     proceeding    is 
illegaL     What   remedy   do   you   propose?]    The 
remedy  is  clear^^e  treasurer  has  only  acted  under 
a  void  order.    [Lush,  J. — If  the  money  had  not 
been  paid  we  should  have  been  bound   to  have 
avoid^  it,  which  I  should  be  at  present  certainly 
inclined  to  do  if  it  were  good  until  avoided.]    If 
justices  make  an  illegal  order,  surely  parties  ought 
to  have  the  benefit  of  its  being  quashed.    The 
order  is  ex  pctrte ;  nobody  knows  anything  about 
it,  nor  have  they  means  of  knowing.     If  notice 
had  been  given  to  all  the  justices  they  would  have 
gone  to  the  special  sessions  and  have  said,  *'A1- 
Qiougfa  the  order  is  made  we  are  going  to  dispute 
it."    If  this  were  declared  an  illegal  payment,  in 
all  probability  the  ratepayers  would  not  be  allowed 
to  suffer.    [Lush,  J.— What  could  the  treasurer 
have  done  ?]    He  might  have  said  that  it  was  not  a 
proper  order,  and  have  refused  to  pay  it.    [Lush, 
J.— How  could  he  do  that  ?    Do  you  say  this  is 
not  a  legal  voucher  ?]    I  do.    In  lieg,  v.  aamilton 
(sup,)  and  in  lUg.  v.  Hultony  18  Q.  B.  692,  the  order 
was  formal,  and  recited  the  nomination  of  the  con- 
stables, their  services,  &c.,  showing  that  the  justices 
had  legally  determined  such  an  amount  should  be 
paid.    [Lush,  J. — You  want  now  to  upset  the  pro- 
ceedings, and  make  the  treasurer  personally  liable.] 
This  is  no  voucher,  it  is  a  blank  piece  of  paper.    U 
void,  on  my  affidavits  he  has  no  voucher,  so  if  it  is 
void  on  the  face  of  it.     There  is  a  distinction 
between  the  cases  where  the  treasurer  is  acting  as 
the  servant  of  the  whole  body  of  the  magistrates, 
and  where  he  takes  upon  himself  to  pay  an  order 
of  some  of  them  like  this.    [Hatbs,  J.— The  con- 
stables have  got  the  money  and  they  are  surely  the 
proper  persons  to  refund  it.    Is  not  that  enough  to 
show  that  this  order  ought  not  to  be  disturbed  ? 
It  would  be  a  very  indiscreet  thing  to  say  that 
after  a  riot  has  been  prevented  you  are  to  go  into  all 
sorts  of  technicalities  to  set  aside  a  payment  to  the 


constables.]  Suppose  that,  without  oath,  without 
going  to  justices,  a  chief  constable  appointed  a 
thousand  special  constables,  and  then  went  to  the 
justices  and  said  **  These  men  ought  to  be  paid,'* 
and  they  said  to  the  treasurer  *'  pay  them,'*  is  it  to 
W  said  that  because  the  treasurer  paid  that  order — 
the  Act  of  Parliament  being  completely  set  aside — 
the  order  is  not  to  be  quashed  ? 

.Lush,  J. — I  think  we  should  be  setting  a  very 
bad  precedent  and  do  what  might  be  a  very  mis- 
chievous act  if  we  made  this  rule  absolute  on  either 
of  the  grounds  suggested  by  Mr.  Poland.    With 
regard  to  the  irregularity  of  the  appointment  I  am 
very  far  from  agreeing  with  Mr.  Poland's  view-^ 
that  the  whole  proceedings  are  void,  and  that  all 
the  constables  may  be  proceeded  against  as  doing 
ill^al  acts.    But  the  i^davits  do  not  go  so  far  as 
that.    It  is  quite  clear  in  my  mind  that  the  magis- 
trates were  put  in  motion  by  the  oath  of  a  credible 
witness  that  a  tumult  was  likely  to  arise.    Upon 
that  they  acted ;  whether  they  appointed  the  con- 
stables in  writing  or  not  does  not  deariy  appear, 
but  they  did  not  act,  and  it  was  right  not  to  peril 
their  position.    The  next  question  is  whether  the 
order  is  a  valid  one.    As  to  tiie  form  of  the  order  it 
is  not  necessary  to  express  an  opinion,  but  I  cannot 
help  saying  that  I  see  no  objection  to  it  in  point  of 
form.    I  do  not  think  the  ^'order^  here  means  an 
order  made  in  a  contentious  matter ;  it  is  a  mere 
direction  to  the  treasurer  of  the  county,  and  there- 
fore need  not  be  in  the  form  in  which  orders  in  the 
nature  of  convictions  usually  are.    It  is  an  intel- 
ligible direction  to  the  treasurer  to  pay  a  given  sum 
for  given  purposes.    But  I  am  also  of  opinion  that 
it  appears  that  the  order  was  not  made  at  a  special 
session  held  for  the  purpose.    1  think  on  that  ground 
the  order  was  invalid  and  could  not  be  maintained 
if  it  had  been  appealed  against  before  acted  on.  The 
statute  requires  such  an  order  shall  be  made  at  a  "spe- 
cial session  held  for  the  purpose,"  and  the  reason  is 
obvious,  viz.,  that  there  should  be  a  previous  noti- 
fication to  all  the  justices  of  the  division  that  such 
specisl  business  is  to  be  transacted  in  order  that 
they  may  if  they  choose  appear.  But  then  the  order 
had  been  acted  on,  it  was  made  in  February  last,  and 
was  paid  almost  immediately  the  money  was  distri- 
buted to  the  constables  for  whose  benefit  the  order 
was  made,  and  the  accounts  of  the  treasurer  were 
brought  before  the  quarter  sessions  in  the  beginning 
of  June,  and  allowed  according  to  the  terms  of  the 
statute.      I   think   the    treasurer    was    perfectly 
justified  in  paying  that  order,  because  it  did  not 
appear  on  the  face  of  it  to  be  invalid,  nor  that  it 
was  not  made  in  special  session ;  he  was,  therefore, 
justified  in  paying  it,  and  in  allowing  the  account. 
The  1  &  2  Will.  1,  c  41,  discharges  a  treasurer  so 
paying,  and  it  would  be  wrong  to  put  him  in  peril 
of  having  an  action  brought  against  him,  or  for  mis- 
appropriation of    the  money.      The  order  having 
been  bona  fide  made,  and  having  been  obeyed  by 
the  treasurer  appointed  and  the  payment  allowed,  I 
think  we  ought  not  to  do  anything  to  invalidate  it. 
If  Mr.  Poland  is  right  in  saying  that  the  proceed- 
ings are  void,  he  can  take  any  proceedings  he  may 
think  fit,  but  the  present  rule  must  be  discharged 
with  costs. 

Hates,  J.— I  concur  in   every  word  that  my 
learned  brother  has  said. 

Attorney  for  the  plaintiff,  EtiffeL 

Attorneys  for  the  defendants,  Lewis  and  Sons. 
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June  1 1  cmd  12,  1869. 
(Before  Lush  and  Hatbs,  J  J.) 

Rbo.v.  Barrow  amd  others. 

Meeting  oj  vestry  to  appoint  churchwardens — Notice 
ttider5S  Geo,  3,  c.  6&^  Ecclesiastical  district. 

In  €m  ecclesiastical  district  created  bif  the  Church 
Building  Acts  notice  of  a  vestty  meeting  for  the  eko- 
tion  oJ  churchwardens  u>as  offixed  to  the  church  door 
on  Good  fVidasfj  and  the  election  took  place  on  Easter 
Tuesday: 

Held,  that  this  notice  was  sufficient,  cmd  that  the  1st 
aection  o(  the  bS  Geo.  S,  c  69  {Sturges  Bourne* s 
Act\  which  requires  notice /or  a  vestry  meeting  to  be 
puifhsked  three  days  previous  to  the  Sunday  after 
which  it  is  to  be  held,  is  applicable  only  to  ordinary 
parish  vestrieSf  and  not  to  vestries  oJ  districts  far 
ecclesiastical  purposes. 

Kale  calling  on  the  Ticar  and  chorchwardens  of 
Btoxwich  to  show  cause  why  a  writ  of  mandamus 
iboiild  not  isaae,  ordering  them  to  convene  a  meet- 
ing of  the  vestry  to  choose  a  churchwarden.  Blox- 
wich  is  in  the  parish  of  Walsall,  in  the  county  of  Staf- 
ford, and  is  a  district  for  church  purposes  only,  being 
created  under  the  provisions  of  the  Church  Build- 
ing Acts,  and  having  no  separate  overseers  of  the 
poor. 

The  rule  was  obtained  on  the  ground  that  a 
certain  restry  meeting  had  been  irregularly  held, 
inasmuch  as  no  sufficient  notice  of  meeting  bad  been 
given. 

Tlie  notice  in  question  had  been  affixed  to  the 
ehardi  door  on  the  26th  March,  (Good  Friday), 
and  the  election  of  churchwardens  by  the  custom 
of  the  district  took  place  on  Easter  Tuesday. 

The  58  Geo.  3,  c.  69  (Sturges  Bourne's  Act), 
enacts  by  the  first  section  that 


Ho  Testrj  or  meetinfir  of  the  inhabitBnts  in  ▼efitrv  of  or  for 

nj  panah*  ahaU  be  holdetn  ontU  puhUc  notioe  uiall  have 

been  given  of  soch  yeetry,  and  of  the  place  and  hour  of 


holding  the  same,  and  the  special  porpose  thereof,  three 
diya  at  the  least  befbre  the  day  to  be  api>ointed  for  holding 
muh  Testxy,  by  the  publication  of  snch  notioe  on  the  parish 
dborch  or  ciiapel  on  some  Sunday,  during  or  immeoiately 
after  divine  serTice,  and  by  fixing  the  same  Mrly  written  or 
printed  on  the  principal  door  ot  such  church  or  chi^^el. 

J.  O.  Griffits  showed  cause,  and  contended  that 
Storges  Bourne's  Act  was  applicable  only  to  ordi- 
nary parish  vestries,  and  not  to  vestries  of  districts 
for  ecclesiastical  purposes.  For  thirty  years  the 
notices  given  ^n  this  way  had  never  b«en  objected 
to,  no  misduef  had  accrued,  and  even  if  the  vestry 
httd  acted  without  jurisdiction,  the  court  would  not 
go  so  far  as  to  direct  a  mandaanus  :  {Re  The  Church- 
wardsme  of  St.  Faith,  25  L.  J.,  N.  S.,  168,  Q.  B.) 
When  ereryone  in  the  parish  knew  that  a  time  was 
fixed  for  the  meeting  of  the  vestry,  it  was  not  neces- 
sary to  give  a  notice  like  that.  Special  notice, 
however,  had  been  given,  and  putting  it  upon  the 
church  door  on  Good  Friday  was  almost  like  putting 
it  there  on  Sunday.  It  might  be  admitted  that  if 
the  Act  was  to  apply  strictly,  proper  notice  haid  not 
been  given.  But  the  Act  did  not  apply,  first,  be^ 
canse  this  was  not  a  parish  vestry ;  secondly, 
because  it  was  a  mere  vestry  for  ecclesiastical  pur- 
poses, and  the  Act  was  not  intended  to  apply  to 
such. 

Harington,  in  support  of  the  rule,  contended  thst 
Sturges  Bourne's  Act  was  applicable.  There  was 
nothing  in  the  first  section  which  indicated  any 
intention  to  confine  the  operation  of  the  Act  to 
vestries  holden  for  other  than  ecclesiastical  pur- 
poses, the  enacting  words  being  **  no  vestry  or  meet- 
ing of  the  inhabitants  in  vestry  of  or  for  any 
parish."  Sect.  7  says  that  <*  all  the  directions  and 
herein  contained  in  regard  to  vestries, 


shaU  extend  and  be  applied  to  all  meetings  which 
may  by  law  be  holden  of  the  inhabitants  of  any 
parish,  township,  vill,  or  place  for  any  of  the  pur- 
poses of  the  Act  expressed."  [Lush,  J.— That 
refers  to  the  early  part  of  the  section,  '*  township, 
vills,  and  places  having  separate  overseers  of  the 

C,  and  maintaining  its  own  poor  separately.'*] 
it  did  not  say  any  such  places.  If  the  Act  were 
confined  to  vestries  holden  for  lay  purposes  only,  it 
was  strange  that  there  were  no  decisions  on  the 
poijit.  There  was  first  a  direction  in  the  58  Geo.  8, 
c.  45,  that  the  churchwardens  should  bo  nominated, 
one  by  the  curate,  the  other  by  a  meeting  of  in- 
habitants. Then  came  a  subsequent  Act,  saying 
that  where  there  was  no  common  vestry,  there 
should  be  a  select  vestry.  Surely  that  implied  that 
the  nomination  here  should  take  place  by  the  ordi- 
nary meeting  of  inhabitants  in  vestry.  On  the  other 
side  it  is  said  that  these  vestJ^  meetings  have  been 
holden  for  thirty  years.  Then  surely  it  can- 
not be  said  by  them  that  this  is  not  an  ordinary 
vestry. 

Lush,  J.—I  cannot  say  that  my  mind  is  entirely 
free  from  doubt>  yet  I  cannot  say  that  I  have  such 
doubt  as  would  justify  me  in  putting  the  parties  to 
the  expense  of  Utigatlon  by  granting  a  mandamus. 
At  all  events  it  is  a  matter  surely  capable  of  being 
argued,  therefore  the  rule  must  be  discharged. 
This  is  an  ecclesiastical  district  created  under  the 
Church  Building  Acts,  and  one  not  becoming  a  sepa- 
rate parish  but  remaining  an  ecclesiastical  district. 
The  question  is  whether  Sturges  Boume*s  Act 
applies  to  such  a  district  as  that,  the  purpose  of  the 
meeting  being  to  elect  churchwardens.  Having 
regard  to  the  Church  Building  Acts,  under  one  of 
which  this  district  was  formed,  and  having  regard 
also  to  Sturges  Bourne's  Act,  I  am  of  opinion  that 
the  case  is  not  within  the  last-mentioned  Act.  The 
vestry,  to  be  affected  by  the  Act,  should  be  such  an 
one  as  it  would  have  been  under  the  common  law 
before  that  Act.  The  58  Geo.  3,  c.  45,  enacts  by 
its  7Hrd  section,  that  "  two  fit  and  proper  persons 
shaU  be  appointed  to  act  as  churchwardens  for  every 
church  or  chapel  built  or  appropriated  under  the 
provisions  of  this  Act,  at  the  usual  period  of  appoint- 
ing parish  officers  in  every  year,  and  shall  be  chosen, 
one  by  the  incumbent  of  the  cjburch  or  chapel  for 
the  time  being,  and  the  other  by  the  inhabitant 
householders  entitled  to  vote  in  the  election  of 
churchwardens  residing  in  the  district  to  which  the 
church  or  chapel  shall  belong."  That  Act  passed 
in  the  same  session  as  Sturges  Bourne's  Act,  but 
before  it,  so  that  at  the  time  that  Act  passed  the 
persons  entitled  to  vote  would  be  all  householders 
paying  scot  and  lot.  There  was  then  no  such  thing 
as  plurality  of  votes.  An  Act  of  the  next  session 
(the  69  Gko.  3,  c.  134)  enacts,  by  the  30th  section, 
**  That  in  every  district,  parish,  or  division  of  any 
parish  or  district  chapelry  or  consolidated  chapelry, 
in  which  any  church  or  chapel  shall  be  built, 
acquired  or  appropriated  under  the  provisions  of  the 
said  recited  Act  or  this  Act,  in  which  there  shall 
not  be  a  distinct  vestry  belonging  to  such  district  or 
division,  a  select  vestry  consisting  of  so  many 
persons  as  shall  be  directed  by  the  commis- 
sioners in  that  behalf,  shall  be  appointed  by  the 
commissioners  with  the  advice  of  the  bishop  of  the 
diocese,  out  of  the  substantial  Inhabitants  of  the 
district  or  division,  or  district  chapelry  or  consoli- 
dated chapelry,  for  the  care  and  management  of  the 
concerns  of  the  church  or  chapel,  and  all  matters 
and  things  relating  thereto ;  and  suob  select  vestry 
shall  annually  elect  or  appoint  the  churchwarden 
or  chapelwardeu  to  be  namt^l  on  the  part  of  the 
parish  or  chapelry."  That  Act  passed  a  year  after 
Sturges  Bourne's  Act.  If  it  had  been  supposed 
that  Stiurges  Bourne's  Act  applied  to  eoclesiAStical 
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districts,  one  would  have  expected  to  find  lome 
reference  to  it.  On  looking  at  the  Motions,  I  come 
to  the  conclnsion  that  they  were  not  intended  to 
have  any  reference  to  the  58  Geo.  d,  c  69.  Notice 
this  fact — the  incumbents  are  not  called  per- 
petual curates,  but  *Mncumbents '*  in  one  Act, 
and  *<  curates  "  in  the  other.  Now  comes  the  lan- 
guage of  Sturges  Bourne's  Act.  ^His  Lordship 
read  the  first  section.)  At  this  time  one  of  the 
Ohurch  Building  Acts  had  been  passed.  This  Act 
is  confined  to  ** parishes"  in  the  first  clause,  and 
sect.  7  (the  interpretation  clause)  extends  it  to 
*'all  townships,  vills,  and  places  haring  sepa- 
rate overseers  of  the  poor,  and  maintaining  their 
poor  separately,"  and  goes  on  to  enact  that  ^all  the 
directions  and  regulations  herein  contained  in  regard 
to  vestries,  shall  extend  and  be  applied  to  all  meet- 
ings which  may  by  law  be  holden  of  the  inhabitants 
of  any  parish,  township,  vill,  or  place,  for  any  of 
the  purposes  in  this  Act  expressed.**  The  early  part 
of  the  section  applies  the  Act  to  all  places  which 
have  separate  overseers  of  the  poor,  and  the  suc- 
ceeding part  applies  to  all  meetings  of  inhabitants 
of  the  parish.  This  seems  to  exclude  the  notion  of 
embracing  any  ecclesiastical  districts  which  have  no 
separate  overseers  of  the  poor.  Then  the  2nd  section 
of  the  Act  seems  to  contemplate  places  where  a 
church  is  established  not  at  all  under  the  Ohurch 
Building  Acts.  Thus,  it  says,  ''That  in  case  the 
rector  or  vicar  or  perpetual  curate  shall  not  be 
present,  the  persons  so  assembled  .  .  .  shall 
nominate  and  appoint  .  .  .  one  of  the  inhabi- 
tants ...  to  be  the  chairman  of  the  vestry 
.  .  .  and  minutes  of  the  proceedings  .  . 
shall  be  fairly  and  distinctly  entered  in  a  book  (to 
be  provided  hy  the  churchwardens  and  overseers  of 
the  poor).**  There  are  no  overseers  of  the  poor  in 
this  district,  and  there  is,  therefore,  no  one  under 
obligation  to  provide  books  for  parish  purposes. 
This  section  I  think  contemplates  only  those  places 
under  the  7th  section,  viz.,  those  places  which  have 
separate  overseers  of  the  poor.  Therefore  I  think 
it  cannot  be  held  that  the  provisions  of  Sturges 
Bourne's  Act  are  applicable  to  an  ecclesiastical 
district,  and  the  rule  must  be  discharged,  and  with 
costs. 


Hates,  J.,  concurred. 


Mule  discharged  with  coats. 


COXTBT  OF  COMMON   PLBAS. 

Bepotted  by  W.  Obakam  and  M.  W.  McKsLL^a.  Eaqni., 
Barristere-at-Law. 


MANOHESTER  ELECTION  PETITION. 
McQf  5  and  6,  1869. 

B0T8B  V.  BZBLBT. 

Election  petition — Government  contracts — 22  Geo,  8, 

c.  45. 

In  an  election  petition  tinder  the  Parliamentary  Elections 
Act  1868,  the  petitioners  asked  that  the  election  might 
be  declared  void  under  22  Geo.  8,  c.  45,  the  respon- 
dent being  a  member  of  a  firm  which  had  before  the 
election  completed  some  contracts  with  the  Swretary  of 
State  for  India  in  Council^  but  did  not  receive  payment 
until  after  the  election.  The  respondent's  firm  had 
also  carried  out  an  order  after  the  Section,  which  had 
been  given  them  by  the  superintendent  of  the  Bt  oadmoor 
Lunatic  Asylum ;  the  articles  ordered  ufere  of  small 
vahe^  and  the  respondent  and  his  agents  were  ignorant 
of  the  Jact  of  that  establishment  being^  as  it  is,  a 
criminal  lunatic  asyhtm^  in  the  hands  of  the  Govern- 
ment under  a  warrant,  according  to  28  j*  24  Vict,  e,  75. 


Held  (upon  a  special  case  setting  out  these  contracts  for 
the  opinion  of  the  Court  of  Vommon  PleaM\  that  the 
statute  was  not  meant  to  apply  to  a  person  who  was 
in  die  position  only  of  a  creditor  of  the  Government^ 
nor  to  a  person  entering  into  a  contract  with  a  Govern- 
ment agent  without  knowledge  of  his  connection  with 
the  Government.  The  election,  therefore,  wcu  not 
void: 

Semblcj  the  Secretary  of  Slate  for  India  in  Council  is  a 
person  acting  for  or  on  account  of  the  public  service, 
with  whom  a  member  of  the  Slause  of  Commons  is 
forbidden  to  contract  within  sect.  1  of  22  Geo.  3, 
c.  45. 

The  following  is  the  special  case  stated  by  con- 
sent and  order  under  the  Parliamentary  Elections 
Act  1868,  for  the  opinion  of  the  Court  of  Common 
Pleas  as  to  the  validity  of  the  election  of  the  respon- 
dent. 

This  is  a  petition  by  Frederick  Royse,  of  No.  101, 
Oldham-street,  in  the  city  of  Manchester,  bat 
manufacturer,  and  Charles  Wright,  ..of  No.  10,  St. 
0<«wald's-grove,  in  the  same  city,  wine  merchant, 
against  the  return  of  Hugh  Birley,  Esq.,  on  the 
ground  that  the  said  Hugh  Birley  was  a  contractor 
with  the  Commissioners  of  Her  Majesty's  Treasury, 
or  with  some  other  person  or  persons  for  or  on 
account  of  the  public  service. 

The  candidates  for  the  representation  of  the  Par- 
liamentary borough  of  Manchester  were  Thomas 
Bazley,  Esq.,  Jacob  Bright,  Esq.,  Mitchell  Henry, 
Esq.,  Ernest  Jones,  Esq.,  Joseph  Hoare,  Esq.,  and 
Hugh  Birley,  Esq. 

The  writ  for  the  election  of  representatives  for 
the  Parliamentary  borough  of  Manchester  was  dated 
the  11th  Nov.  1868.  The  nomination  took  place 
on  the  16th  Nov.  and  the  polling  on  the  17th  Nov. 
1868. 

On  the  18th  Nov.  the  ^^or  of  Manchester 
declared  that  Hugh  Birley,  lipomas  Bazley,  and 
Jacob  Bright,  Esqrs.  were  elected  representatives, 
and  that  the  following  were  the  numbers  polled  for 
each  candidate :  Hugh  Birley,  Esq.,  15,486 ;  Thomas 
Bazley,  Esq.,  14,192;  Jacob  Bright,  Esq,  13,514; 
Joseph  Hoare,  Esq.,  12,684;  Ernest  Jones,  Esq., 
10,662 ;  Mitchell  Henry,  Esq.,  5286. 

Mr.  Hugh  Birley  was  during  tiie  whole  of  the 
year  1868,  and  still  is,  a  member  of  the  firm  cf 
Charles  Mackintosh  and  Co.,  of  83,  Cannon- 
street,  London,  and  Cambridge-street,  Manchester, 
patentees  and  manufacturers  of  the  vulcanised 
indiarubber,  and  for  the  purposes  of  this  special 
case  it  is  admitted  that  there  have  been  dealings  as 
hereinafter  mentioned  by  the  said  firm  of  Charles 
Mackintosh  and  Co.  (1),  with  the  Secretary  of  State 
for  India  in  Council,  and  (2),  with  the  Broadmoor 
Asylum  for  Criminal  Lunatics,  which  it  is  con- 
tended on  the  part  of  the  petitioners  are,  and  on 
the  part  of  the  respondent  are  not,  contracts  within 
the  meaning  of  the  Act  of  the  22  Geo.  8,  c.  45. 

1.   With  the  Secretary  of  State  for  India  in  Council 

[The  detailed  particulars  of  four  several  con- 
tracts under  this  head  were  set  out  in  the  special 
case,  the  third  only  of  which  was  read  and  relied 
upon  by  the  counsel  for  the  petitioners ;  the  other 
three  were  similar  in  effect  for  the  purposes  of  this 
petition.  The  said  third  contract  was  described 
as  follows :] 

About  the  14th  June  1868  the  said  firm  of  Charlea 
Mackintosh  and  Co.  received  at  their  warehouse  in 
London,  another  printed  form  from  the  said  India 
Oflice,  signed  by  "Henry  C.  G.  Bedford,  for 
Director-General,'*  stating  that  certain  specified 
goods  were  required  for  exportation  to  India,  and 
that  tenders  for  supplying  the  same  would  be 
received  on  or  before  Monday,  the  22nd  June  1868, 
at  two  o'clock. 
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Tbe  following  is  a  copy  of  the  said  form : 

India  OflBoe,  Westmiiister,  S.W.,  13th  June  1868. 

GeBtlemen,— I  am  directed  by  the  Secretary  of  State  for 
India  in  Council  to  aofjaaint  you  that  the  articles  specified 
in  the  sxmezed  list  are  required  for  exportaHon  to  India, 
sad  that  tenders  are  simpUed ;  the  same  will  be  reoeiTed  on 
or  before  Monday  the  xsnd  June  1868,  at  two  o'clock.  The 
date  for  de^rerj  is  written  on  the  form  of  tender. 

2.  Too  will  have  the  goodnem  to  abstain  from  taking  any 
steps  towards  the  provision  of  the  goods  until  you  shaU 
have  been  informed  by  letter  that  your  prices  have  been 
approTed. 

S.  The  goods  are  to  be  delivered  into  the  store  depdt, 
BelTedere-road,  Lambeth,  London,  and  no  charge  is  to  be 
made  for  carriaiire  or  cartapre  to  the  depOt,  nor  for  the  pack- 
ages or  wrappers  in  which  the  gooida  may  be  endosed 
or  enTeloped,  as  the  same  will  be  returned  to  you  on 
application. 

4l  Payment  will  be  made  in  cash  after  the  examination 
of  the  stores  has  been  completed,  for  which  due  time  must 
be  allowed.  Erezy  deliyexy  at  the  depdt  shall  be  ac<K>m- 
panied  with  a  list  of  the  particular  articles  sent  in;  the 
artidea  shall  be  therein  designated  as  in  the  words  of  the 
aooompsayin^  form  of  tender,  and  no  other;  forms  for 
■neh  bats  may  be  obtained  ou  application  to  the  inspector 
of  siorea. 

5.  In  lbs  cases  in  which  patterns  exist  for  any  of  the 
srticles  for  which  you  are  invited  to  tender,  they  may  be 
seen  <m  appUoation  to  the  inspector  of  stores  at  his  office 
Belvedsre-road,  Lambeth.  Yon  are  at  liberty  as  ofteoi  as 
you  see  fit  within  the  ususl  hours  of  business  to  inspect  the 
patterns,  and  the  officers  of  tiie  inspector  of  stores  depart- 
ment will  afford  you  rea^  assistance  in  comparing  with  the 
laid  patterns  any  stores  which  you  may  send  in  as  a  pre- 
liminary delivexy  or  for  your  own  satisfaction  by  way  of 
asBUTiiig  yonrseU  of  the  ocnrectness  of  your  work.  The 
Mttem  number  of  such  articles  is  shown  against  it  in  the 
form  of  tender. 

6.  The  ovinion  of  the  inspector  of  stores  as  to  the  quality 
of  the  gooos  shall  be  final.  Notice  in  writing  will  be  sriven 
to  yoia  of  any  rejected  goods,  and  the  same  must  be  removed 
at  the  expense  of  the  contractor  within  one  week  from  the 
date  of  sach  rc(jection  being  notified. 

7.  In  case  any  of  the  stores  shall  remain  undelivered  at 
the  dbte  spadfled,  or,  having  been  delivered  and  rejected, 
shall  not  be  replaced  witii  approved  goods  within  such 
period,  the  director-general  may  at  his  discretion  rqeot  the 
same  and  cancel  the  order,  or  he  may  cf^  upon  the  con- 
tractor to  pay  ss  and  bv  way  of  liquidated  damacres  2  per  cent, 
on  the  value  of  all  sudi  stores  ;  any  stores  remaining  unde- 
ivered  (or  having  been  delivered  and  rejected)  one  month 
fter  such  specified  date,  will  be  subiect  to  a  further  penalty 

of  2  per  cent,  and  any  stores  remaining  undelivered,  or 
havins  been  delivered  and  rojected,  two  months  after  such 
speeimBd  date,  wiU  be  subject  to  a  still  further  penalty  of 
three  per  cent.    Should  the  storeif  not  be  delivered  at  the 

Siication  of  three  months  from  the  date  specifled  for  their 
ivery,  the  Secretary  of  State  shall  have  power  to  close 
the  contract,  inflicting  aJl  fines  which  may  have  been  in- 
curred, and  to  purchase  elsewhere  the  quantities  not 
npplied,  charging  the  contractor  with,  excess  of  price,  if  any, 
paid  for  the  stores  so  repurchased  over  that  at  which  he  con- 
txacted  to  furnish  them. 

8.  AH  snch  stores  as  may  be  reoected  by  the  inspector  of 
stores  as  unfit  for  the  service  must  be  replaced  with  ap- 
proved stores  on  or  before  the  day  fixed  in  this  letter,  but 
the  inspector  of  stores  is  at  libertv  to  allow  contractors  to 
take  away  any  small  quantities  of  stores  having  been  de- 
hvered  in  time,  which  may  require  amendment  in  trifling 
particulars,  and  he  will  receive  back  the  same,  when  amended, 
without  any  deduction  from  the  full  price,  although  the 
final  deliTery  of  tibe  stores  may  be  delayed  a  few  da^  after 
the  stipulated  time :  if,  however,  the  quantity  of  objection- 
able stores  be  considerable ;  the  director-general  will  not 
allow  this  indulgence,  but  will  dose  the  account  on  the  day 
originally  fixed  in  the  order  reporting  the  same  as  directed 
above. 

9.  In  your  reply  I  request  you  wiU  describe  the  articles 
and  quantities  exactly  as  designated  in  the  annexed  form  of 
tender  showing  the  price  against  each,  and  will  write  upon 
the  cover  "  tender  for  India  rubber." 

10.  If  there  should  appear  to  you  any  omission  or  de- 
fiden<7  in  the  description  of  the  articles  herein  set  forth, 
yoa  wul  point  out  the  same  in  order  that  this  letter  may  be 
oorrect  before  you  make  your  tender.— I  am,  your  obedient 
servant^  (Signed)  Hbhst  C.  Gt.  BiDroaD, 

For  Director-General. 

N.B.~On  the  completion  of  the  order,  separate  claims  for 
the  stores  for  each  Presidency  and  department  must  be 
forwarded  to  this  office  in  duplicate,  addressed  to  the 
Director-General  of  stores.  In  describing  the  stores  in 
)oar  claims,  the  teams  of  the  form  of  tender  must  be  care- 
fully observed.  Printed  forms  for  daims  may  be  obtained 
on  application  at  this  office. 

Oo  the  18th  Jane  1868  the  said  firm  of  Charles 

Mackintoah  and  Co.  forwarded  a  tender  for  the  said 

goods  to  tbu&  India-oflBoe. 

The  following  is  a  copy  of  the  said  tender : — 


To  the  Secretary  of  State  for  India  in  Ck>undl. 

Sir, — ^We  hereby  offer  to  supply  the  under-mentioned 
stores  at  the  prices  quoted. 

We  agree  to  all  and  each  of  the  conditions  contained  in 
the  paper  of  particulars  bearing  date  the  13th  June  1868. 

In  case  this  tender  shall  be  accepted  we  agree  to  submit 
the  names  of  two  parties  who.  if  approved  by  you,  will  join 
with  us  in  any  fines  and  charges  to  which  we  may  become 
liable  under  the  8th  artlde  of  the  conditions  of  this  con- 
tract, and  we  further  agree  to  enter  into  a  deed  of  contract 
under  seal  (when  required)  for  the  due  performance  of  the 
sever  il  conditions  dated  the  13th  June  1868,  under  which 
we  have  tendered,  together  with  a  bond  to  be  executed  by 
us  and  oiir  sureties  for  the  due  fulfilment  of  our  said  tender. 

We  also  agree  to  abide  by  this  tender  for  the  period  of 
two  weeks  from  the  date  fixed  for  receiving  the  same,  and 
in  default  of  oizr  so  doing,  to  ]^y  the  sum  of  SI.  per  cent, 
on  the  aggregate  amount  of  this  tender  to  the  Se<^tary  of 
State  for  India  in  CJoundl,  as  and  by  way  of  liquidated 
damages  in  this  respect. — We  are.  Sir,  your  humole  ser- 
vants, (Signed)  CThab.  Hackivtosh  ahd  Ck>. 

Dated  at  Manchester  this  I8th  June  1808. 

For  BasaAL. 

Per  Marine  Indenture  No.  75,  dated  22nd  Aug.  1867. 

To  be  delivered  by  15th  Aug.  1868. 
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On  the  24th  or  25th  of  June  1868,  the  said  firm 
of  Charles  Mackintosh  and  Co.  received  a  letter 
from  the  said  India  Office,  announcing  that  their 
tender  had  been  accepted. 

The  following  is  a  copy  of  such  letter: 

Form  No.  18.— Beply  to  be  addressed  to  the  Director- 
Qeneral  of  Store^India Office, Westminster,  S.  W. 
India  Office,  Westminster,  S.W.,  24th  June  1868. 
Gentlemen,—!  am  directed  by  the  Secretarv  of  Stitte  for 
India  in  Ck>uncil,  to  acquaint  you  that  vour  tender,  dated 
18th  inst.,  for  the  supply  of  indiarubber  for  Bengal  has  l)een 
accepted  subject  to  tne  oonditions  stated  in  my  letter  of  the 
13th  inst.    I  reouest  that  you  will  acknowledge  the  receipt 
of  this  order. — ^1  am  your  obedient  servant, 

GBBAI.D  C.  Talbot,  Director-G^oral. 
Messrs.  C.  Mackintosh  and  Co. 

The  goods  mentioned  in  the  said  tender  of  the 
I8th  June  1868  were  delivered  into  the  said  India 
Store  depot,  BeWedere-road,  on  the  1 7th  Aug.  1868, 
together  with  an  invoice  thereof. 

The  following  is  a  copy  of  such  invoice : 

Works:  Cambridge-street, Muiohester. 
88,  Cannon-street,  London,  E.G. 
17th  Aug.  1868. 
India  Store  Department,  Belvedere. 

Boi^rbt  of  Chas.  Mackintosh  and  Co.^  patentees  ond 
manufacturers  of  the  vulcsjiised  mdiarubber. 

£ 
I  sheet  vulcanised  rubber,  U,  at  U.  ll|d 22 
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About  the  30th  Sept.  1868  the  said  firm  of  Chas. 
Mackintosh  and  Co.  received  a  letter  from  the  said 
India  Store  Department  objecting  to  a  portion  of 
the  goods  so  last  delivered  as  aforesaid. 

The  following  is  a  copy  of  such  letter : 

No.  221.    India  Store  Department,  Belvedere-road,  S.E., 

90th  Sept.  1868. 
I  have  to  aoqnaint  yon  that  the  following  artldee  delivered 
on  yonr  oontract  have  been  r^ected,  and  request  that  Uiiey 
may  be  replaced  as  soon  as  pooible. 

Ben^  Marine  Indent.  No.  75,  dated  22nd  Aog.  1887. 
1  sheet  vnlcanlsed  ind^urubber,  iin. 
1  do.  do         |in. 

(Honeycombed.) 

H.  Lamb, 
8061h.  for  Inspector  of  Stores. 

Mr.  C.  Maokintoeh. 

The  goods  objected  to  were  received  back  by  the 
said  firm  of  Charles  Mackintosh  and  Co.,  and  were 
replaced  by  other  goods  which  were  delivered  at  tiie 
said  India  Store  I^6t  in  Belvedere- road  aforesaid, 
and  accepted  as  satisfactory  on  the  28rd  Oct.  1868. 

On  the  18th  Jan.  1869  the  said  firm  of  Charles 
Mackintosh  and  Co.  received  from  the  said  India- 
ofDce  a  sum  of  285/.  5«.  lOd  in  payment  for  the 
said  last-mentioned  goods,  a  deduction  of  3L  12s.  7d, 
having  been  made  for  difference  in  weight,  &c. 

2.  Broadmoor  Asybtmjor  Criminal  Lunatics, 

By  an  Act  passed  in  the  28rd  and  24th  years  of  the 
reign  of  Her  present  Majesty  (c  75),  intituled  "An 
Act  to  make  better  provision  for  the  custody  and 
care  of  Criminal  Lunatics,'*  it  was  among  other 
things  provided  that  it  should  be  lawful  for  Her 
Majesty  by  warrant  under  her  royal  sign  manual 
to  appoint  that  any  asylum  or  place  in  England, 
which  Her  Majesty  mi^t  have  caused  to  be  pro- 
vided or  appropriated,  and  might  deem  suitable  for 
that  purpose,  should  be  an  asylum  for  criminal 
lunatics,  and  accordingly  by  a  warrant  dated  the 
28th  June  1861,  under  Her  Majesty's  royal  sign 
manual,  the  Broadmoor  Asylum,  at  Wokingham, 
in  the  county  of  Berks,  was  appropriated,  and  has 
ever  since  be«n  used  for  such  purposes. 

On  or  about  the  10th  Nov.  1868  the  said  firm  of 
Mackintosh  and  Co.  received  by  the  post  the  docu- 
ment hereinafter  called  a  demand  order,  of  which 
the  following  is  a  copy : — 

DnCAlTD. 

No.  8388.  Broadmoor  Asylum. 

9th  Nov.  1866. 
To  Messrs.  C.  Mackintosh  and  Co.,  London. 

The  following  articles  are  required  for  the  serrice  of  the 
above  establishment,  to  be  delivered  in  acoordance  with 
your  contract. 
Contract  numbw — 

ilriiclM— Indiarubber  chambers,  unhandled. 
QuonKty— Three  dozen. 
Bead  qft&rviee  to  which  ehargtabla— -Fumitore,  fto. 

JoHir  [name  iUegible]  Superintendent. 
Chas.  T.  Phslps,  Steward. 
The  attention  of  contracton  is  directed  to  the  instruc- 
tions on  the  batdc. 

The  instructions  on  the  back  of  the  aforesaid 
demand  order  were  as  follows : 

Note  —"Erery  delivery  of  goods  must  be  accompanied  by 
a  priced  invoice  quoting  the  number  of  the  demand,  and 
the  head  of  serrice,  as  specified. 

At  the  close  of  each  quarter  forms  will  be  sent  for  render- 
iog  the  accounts  which  must  be  transmitted  without  dehor. 
Wasxt  of  attention  to  the  above  will  probably  cause  delay  in 
payment  of  the  accounts. 

The  London  agent  of  the  said  firm  of  Charles 
Mackintosh  and  Co.  accepted  such  order  before  the 
16th  Nov.,  but  although  in  the  said  demand  order 
(which  was  partly  printed  and  partly  written)  the 
said  articles  are  stated  to  be  **  required  to  be  deli- 
vered in  accordance  with  your  contract,"  there  was 
not  in  fact  at  the  time  of  the  sending  of  the  said 
on^er  any  such  contract,  and  this  demand  order 
was  the  only  order  or  authority  for  the  articles 
being  supplied.  Mr.  Hugh  Birley  was  not  aware 
at  the  time  of  the  election  that  the  said  order  had 
accepted,  nor  did  he  or  his  said  London  agent, 
*^rown,  know  until  after  the  presentation  of 


the  petition  in  this  case  that  the  Broadmoor  Asylum 
was,  as  in  fact  it  is,  a  Government  institution,  sup- 
plied by  an  annual  Parliamentary  grant,  and  used 
for  the  purposes  of  the  Crown. 

The  goods  mentioned  in  such  demand  were  for- 
warded by  the  South-Eastem  Railway  on  the  26th 
Nov.  1868,  together  with  an  invoice,  of  which  the 
following  is  a  copy : 

Works,  Cambridge-street,  Manchester. 
83,  Cannon-street,  London,  E.C. 
29th  Nov.  1868. 
Messrs.  The  Broadmoor  Asylum,  near  Wokingham. 

Bought  of  Chas.  Mackintosh  and  Co.,  Patoitees 
end  Manufacturers  of  the  Vulcanized  India 
Bubber. 

3doz.  chamber  utensils  (SOs.) 7  10    0 

Box 0    10 


£7U    0 

Per  South-Eastem  Bailway. 

On  or  about  the  1 7th  Dec.  the  following  letter 
was  reoeived  by  the  said  firm  of  Charles  Mackintoah 

and  Co. : 

8452.— Memorandum. 
Broadmoor  Asylum,  Wokingham,  Berks. 
Dec.  16, 1868. 
To  Messrs.  Mankintosh  and  Co.,  London. 

The  last  lot  of  chambers  supplied  1^  you  (Nov.  28th)  were 

of  the  ordinal/  description,  not  of  me  kind  made  spec*  £• 

callv  for  us  and  were  charged  508.  doz. 

Tlieformer  supplrof  similar  articles. were  charged 428.  doz. 

Is  this  not  a  mistake  ?    If  so  please  send  me  a  corrected 

invoice.— Tours  obediently,  Charles  T.  Phelps. 

To  such  letter  the  said  firm  of  Charles  Mackin 
tosh  and  Co.  replied  as  follows : 

Memccandnm  from  Charles  Mackintosh  and  Co.. 

83,  Gannon-stree^  London. 
17th  Deo.  1868. 
To  Charles  T.  Phelps,  Esq. 

Sir, — In  answer  to  yonr  letter  of  yesterday's  date,  the 
chambers  last  sent  had  handles,  which  account  for  the 
diiferenoe  in  price.— Tours  taithftdly, 

(Signed)     for  C.  M.  and  Co.. 

JoHv  Browv. 

About  the  2Sth  Dec.  the  said  firm  of  Charles 
Mackintosh  and  Co.  received  a  note,  of  which '  the 
following  is  a  copy. 

Broadmoor  Asylum,  Dec.  28,  1868. 

Sir, — Be  good  enough  to  furnish  me  with  your  aooonnt 
for  supplies  to  this  establishment  in  the  quarter  endingSlst 
inst.,  to  be  made  out  in  detail  on  the  enclosed  form,  under 
the  heads  of  serrice  specified  in  the  demands,  the  price  of 
each  article  to  be  quoted.— Tour  obedient  servant, 

(Signed)      Chas.  F.  Phelps,  Steward. 

N.  B. — "So  fractional  part  of  a  penny  is  allowed  to  %ppeax 
in  any  account.  If  the  calculation  amounts  to  the  fraction 
of  a  penny,  which  does  not  exceed  i,  it  is  to  be  struck  off ; 
if  it  (in  the  least  degree)  exceed  |,  the  whole  penny  is 
allowed. 

This  rule  applies  to  the  results  of  calculations,  and  not  to 
contract  rates. 

No  reply  has  been  made  to  this  application,  and 
the  money  is  still  due. 

At  the  time  of  the  election  the  existence  of  the 
dealings  and  transactions  hereinbefore  set  forth  were 
not  known  to  the  constituency,  and  no  notice  was 
given  that  votes  given  to  the  said  Hugh  Birley 
would  be  thrown  away. 

The  questions  for  the  consideration  of  the  court 
are : 

1.  Whether  the  aforesaid  dealings  and  transact 
tions  for  goods,  amounting  in  value  respectively  to 
2/.  17«.,  12/.,  288/.  18«.  5<1,  and  U  5«.  9d,,  with  the 
Secretary  of  State  fur  India  in  Council,  or  any  or 
either  of  them  are  contracts  or  is  a  contract,  **  for 
or  on  account  of  the  public  service."  within  the 
meaning  of  the  said  Act,  22  (jreo.  3,  c.  45. 

2.  Whether  if  the  said  dealings  and  transactions, 
or  any  or  either  of  them,  are  contracts,  or  is  a  con- 
tract within  the  said  Act  of  22  Greo.  3,  c.  45,  such 
contracts  or  cjo tract  were  or  was  subsisting  con- 
tracts, or  a  subsisting  contract,  at  the  time  of  the 
election  of  Mr.  Birley  as  one  of  the  representatives 
of  the  Parliamentary  borough  of  Manchester. 

3.  Whether  the  aforesaid  dealing  with  the  super- 
intendent of  the  said  Broadmoor  Asylum  was  a 
contract  within  the  said  Act  of  22  Geo.  3,  c.  45. 
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4.  Whether  the  election  of  the  said  Hugh  Birley 
he  Toid  hy  reason  of  the  said  contracts  or  any  of 
them. 

MoHutjf,  Q-0*  (with  whom  was  Bryce),  argued 
for  the  petitioners.  The  third  of  the  four  Indian 
contracts  set  out  in  the  case  will  be  sufDcient  for 
the  purposes  of  this  argument.  As  payment  was 
not  made  until  January  of  this  year,  the  respon- 
dent was  elected  during  the  time  that  he  was 
holding  or  enjoying  the  benefit  or  emolument 
arising  from  a  contract  with  the  Govern  nent. 
Sect.  1  of  22  Geo.  3,  c.  45.  provides  as  follows : 

TbMt  from  and  after  the  e&d  of  this  present  session  of 
Bttrluunent  any  person  who  ehall,  directly  or  indirectly, 
bimsttlf  or  by  any  person  whatsoerer  in  Irnst  for  him,  or 
for  Ids  me  or  benefit,  or  on  hie  acooont,  nndert-ike,  ezeonte, 
bold,  or  e^joy,  in  the  whole  or  in  part,  any  contract,  agree- 
ment, or  oommimrion  made  or  entered  into  with,  under,  or 
from  the  Comminioners  of  His  KajestVs  Treasuiy,  or  of 
the  Navy  or  Yictoallinff-offloe,  or  with  the  Master-General 
or  Board  of  Ordnance,  or  with  any  one  or  more  of 
moh  oommiMioners,  or  with  any  other  person  or  persons 
whatsoerer  for  or  on  account  of  the  pnbuo  service,  or  shall 
knowingly  and  willingly  fomiBh  or  provide,  in  pursuance 
of  any  aoch  ureonent,  oantcact,  or  oomTnission  whkdi  he 
or  they  shall  have  made  or  entered  into  as  aforesaid,  any 
money  to  be  remitted  abroad,  or  any  wares  or  merchandise 
to  be  used  or  employed  in  the  service  of  the  public,  shall  be 
inaapable  of  being  elected  or  of  sitting  or  voting  as  a  mem- 
ber of  the  Hoose  of  Commons  during  the  time  that  he  shsU 
execute,  hold,  or  enjoy  any  such  contract^  agreement,  or 
eommimrion,  or  part  or  share  thereof,  or  any  benefit  or  emo- 
lument arising  from  the  same. 

The  price  of  the  goods  supplied  became  due  in 
January  this  year,  after  the  election,  and  was  then 
paid.    It  cannot  be  said  that  the  contract  was  at  an 
end  because   the  goods  had  been  supplied.     The 
respondent  had  the  contract,  the  fruits  of  which  he 
had  not  reaped.    He  was  to  be  '*  incapable  of  being 
elected,  or  of  sitting  or  voting  as  a  member  of  the 
House  of  Commons  during  the  time  that  he  shall 
execute,  hold,  or  enjoy,  any  such  contract."    If  the 
money  were  due  and  not  paid,  an  early  payment 
might  be  a  means  of  afifecting  the  respondent  by  the 
Government.    By  21  &  22  Vict.  c.  106,  the  govern- 
ment of  the  old  East  India  Company  was  trans- 
ferred to  a  Minister  of  the  Crown,  who  had  power 
to  make  contracts.    This  contract  was  made  with 
the  Secretary  of  State  for  India,  and  I  submit  was 
within  the  spirit  and  the  letter  of  the  stat.  of  Geo.  3. 
IMeOish,  Q.  C — I  shall  argue  that  the  contract  with 
the  Secretary  of  State  for  India  in  Council  was  not 
a  contract  within  the  statute  at  all.    The  money  for 
the  payment  was  paid  out  of  the  revenues  of  India, 
and  was  not  voted  by  Parliament ;  and  as  to  the 
Lunatic  Asylum  case,  I  shall  contend  that  the  con- 
tract was  made  with  the  secretary  for  the  asylum 
with  no    notice  to  the  respondent's  firm  that  he 
was  a  €k)vemment  a^nt,  and  the  contract  must  be 
knowingly  made  with  an  agent  of  the  Govern- 
ment to  make  an  election  void.    [M.  Sxeth,  J. — 
As  to  this  Broadmoor  contract,  does  not  the  legal 
maxim    apply,  De  nunimis   non   curat  lexf]     The 
amount  of  the  contract  can  be  of  no  consequence. 
iSir  Sidney  Waterlow*n  case  was  decided  on  grounds 
which  will  equally  apply  to  this.     [Willbb,  J. — 
That  was  a  continuing  contract  to  supply  stationery 
to  the  Government  till  1872.1     Also  the  Leominster 
and  Maidstone  cases,  cited  in  Rogers,  App.  I  and  4, 
were  authorities  against  the  respondent.    The  Cam- 
bridge election  of  Mr.  Forsyth  was  declared  void  on 
the  ground  of  his  holding  an  office  of  profit  under 
the  Indian  Government  within  the  statute  of  Anne. 
I  submit  that  the  Secretary  of  State  for  India  is  a 
public  officer  under  the  Crown,  and  the  respondent 
was  liable  to  be  influenced  by  the  Crown  through 
this  medium,  and  the  case  was  therefore  within  the 
mischief  contemplated  by  the  stat.  22  Geo.  3.    I 
cume  now  to  the   contract  with   the    Broadmoor 
Asylum.    This  asylum,  by  an  Order  in  Council 
under  the  sign  manual,  was  made  a  criminal  lunatic 


asylum,  and  on  the  9th  Nov.  last  the  respondent's 
firm  received  a  request  to  tender  for  the  supply  to 
the  asylum  of  "  three  dozen  indiarubber  chambers, 
unhandled."  He  did  so  tender,  and  afterwards  an 
order  was  given  by  a  person  at  the  shop  verbally 
that  the  goods  should  be  sent.  The  value  being 
under  10^,  that  was  a  good  contract,  and  the  goods 
were  afterwards  supplied.  This  was  a  contract 
with  a  person  on  account  of  the  public  service.  It 
was  admitted  that  at  the  time  the  respondent  did 
not  know  this  was  a  case  within  the  provisions  of 
the  stat.  of  Geo.  3 ;  but  I  submit  that  makes  no 
difference.  [Willbs,  J.  directed  attention  to  the 
9th  section  of  22  Geo.  3,  c.  45;  "If  any  person 
shall  presume"  to  sit  or  vote  siter  being  elected 
seems,  coupled  with  the  1st  section,  to  enact 
that  a  man  was  not  to  be  held  to  be  guilty 
unless  his  mind  was  guilty.  Suppose  he  wanted 
to  sell  Consols  and  the  Government  broker 
wanted  to  buy  Consols,  would  he  be  held, 
if  his  broker  sold  to  the  Government  broker,  to  be 
making  a  contract  which  would  disqualify  him  from 
sitting  in  Parliament  under  this  statute?  Bkbtt, 
J. — ^The  contract  was  under  the  first  part  of  sect.  I, 
but  under  the  second  part  it  must  ne  knowingly 
done.  In  construing  a  penal  statute,  until  the  un- 
disclosed principal  is  disclosed,  the  contract  must  he 
taken  to  be  with  the  agent.]  The  second  part  of 
the  section  was  meant  only  to  meet  the  case  of  a 
person  transferring  the  contract  before  the  election 
in  order  that  he  might  escape  the  statute,  and  take 
the  profits  afterwards.  [Willbs,  J.— If  Broad  moor 
Asylum  had  been  established  under  a  public  Act  of 
Parliament,  of  which  every  one  was  bound  to  take 
notice,  that  might  be  something ;  but  in  this  case  it 
was  established  by  an  order  in  council  under  the 
sign  manual,  of  which  no  one  was  bound  to  take 
notice.  It  is  a  small  matter,  and  the  court  would 
not  like  to  found  a  judgment  upon  it  if  there  were 
any  reasonablefway  out  of  it  M.  Smith,  J. — It  is  a 
strange  thing  if  the  representation  of  the  great  city 
of  Manchester  should  turn  on  three  dozen  of  these 
wretched  utensils  without  handles.  Brbtt,  J. — 
Neiiher  the  candidate  nor  any  of  the  electors  knew 
anything  about  it.  The  candidate  did  not  know  the 
contract  was  made,  nor  who  the  person  was  with 
whom  it  was  made,  and  yet  is  it  to  be  said  that  this 
was  a  case  within  the  mischief  of  the  statute  of 
Geo.  3?] 

Mellish,  Q.  C.  (with  whom  were  (yMalley,  Q.  C. 
and  W,  H.  Birley)  argued  for  the  respondent.  I  will 
at  once  deal  with  the  most  difficult  and  main  ques- 
tion, whether  the  contracts  with  the  Secretary  of 
State  for  India  in  Council  were  within  this  statute 
In  construing  this  s^tute,  the  ordinary  rule  would 
be  applied  that  when  there  were  particular  words  to 
whidi  the  statute  was  intended  to  apply,  and  then 
general  words,  the  general  words  would  be  limited 
to  cases  of  the  same  kind  and  nature  as  those  named 
in  the  particular  words.  The  object  of  the  Act  was 
to  secure  the  freedom  and  independence  of  Parlia- 
ment. AU  the  persons  who  are  expressly  named  in 
the  statute,  with  whom  such  contracts  are  made,  are 
Ministers  of  the  Crown,  dismissible  at  pleasure; 
and  all  the  money  payable  under  the  contracts  made 
with  them  is  to  be  paid  out  of  money  voted  by  the 
House  of  Commons,  and  I  cannot  help  thinking  that 
explained  what  was  meant  by  the  words  "  for  or  on 
account  of  the  public  service.'*  Wheu  this  statute 
passed,  there  was  nothing  like  a  Secretary  of  State 
for  India  in  Council,  but  there  were  other  secre- 
taries and  officers  of  the  Crown  who  could  contract 
for  goods  paid  for  in  other  ways.  The  statute  was 
passed  in  1782,  before  the  Act  of  Union  of  this 
country  with  Ireland.  Would  a  contract,  then,  with 
the  Government  of  Ireland  have  disqualified  a 
member  of  Parliament  ?     Everyone  of  Uie  persons 
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mentioned  in  the  statute  were  English  ministers, 
and  contracts  for  the  public  service  there  plainly 
meant  contracts  for  the  public  service,  to  be  paid 
for  by  the  House  of  Commons.    Would  that  statute 
have  extended    to   a  contract    with  any  of  Her 
Majesty's  Ministers  in  Ireland,  to  be  paid  for  out  of 
the  money  of  Ireland,  because  it  might  be  said  to  be 
a  contract  with  Great  Britain  ?     It  was  thought 
necessary  after  the  union  to  extend  the  provisions  of 
this  statute  to  Ireland,  which  was  done  by  41  Geo.  8, 
c.  52,  passed  in  1801.     A  contract  with  a  secretary 
of  the  Irish  Government  before  the  union,  I  submit, 
would  not  have  been  under  the  statute  22  Geo.  8, 
c.  45.    And  now  to  this  day  a  contract  with  any  of 
the  colonial  governments  would  not  be  under  this 
Act.    Suppose  a  contract  with  the  Government  of 
Canada  for  the  supply  of  iron  rails,  tiiat  would  not 
be  within  the  statute ;   nor  would  a  contract  with 
the  Government  of  Melbourne  or  Sydney  to  be  paid 
for  by  money  voted  by  the  colonial  Parliament.    To 
decide  otherwise  would  be  carrying  the  provisions 
of  the  statute  far  beyond  the  words  and  beyond  the 
mischief  it  contemplated.     Contracts  for  the  public 
service  meant  in  this  statute  contracts  to  be  paid 
for  by  sums  voted  by  the  House  of  Commons,  the 
object  of  the  Act  being  to  secure  the  independence 
of  Parliament.      '*The  public  service"  in  Great 
Britain    before   the    union    did    not    mean     the 
public  service  in    Ireland,   nor  did  those   words 
mean    now    the    public    service    in    India.     In 
Thompson  v.  Price,  1  B.  &  B.   it  was  held   that  a 
contract  with  the  colonel  of  a  regiment  for  array 
clothing  did  not  come  within  this  statute.    There  is 
a  very  great  difference  in  many  respects  between  a 
contract  with  a  Secretary  of  State  in  Council  and 
the  ordinary  Government.    First,  it  is  necessary  to 
bear  in  mind  what,  by  the  statute  transferring  the 
Government  of  India  was  the  constitution  of  the 
council.    There  are  fifteen  members  of  the  council 
besides  the  Secretary  of  State.    Seven  of  these  were 
elected  by  the  old  directors  of  the  East  India  Com- 
pany and  eight  by  the  Crown,  and  all  are  to  hold 
their  offices  during  good  behaviour,  and  only  re- 
movable by  the  vote  of  the  two  Houses  of  Parlia- 
ment ~  the  same  tenure   as    that   of  the  judges. 
When  vacancies  occur  in  the  seven  they  are  to  be 
filled  up  by  the  council  themselves.    Then  with 
respect  to  their  power,  though  in   a  great  many 
respects  the  secretary  can  overrule  the  council,  in 
making  contracts  he  cannot ;  they  are  made  by  a 
majority  of  the  council :  (sects.  28  and  40.)    Surely 
this  made  a  contract  with  a  Secretary  of  State  in 
Council  a  very  different  thing  from  a  contract  with 
a  member  of  the  Government.    The  contract  was 
made  by  a  corporation,  of  which  the  Secretary  of 
State  was  only  one  of  the  members,    the    other 
members  being  independent  of  the  Crown,  and  a 
majority  of  them  being  necessary  to  l^e  making  of 
the  contract.    Was  the  making  of  such  a  contract 
as  this  to  disqualify  a  gentleman  from  sitting  in 
Parliament  ?    Such  a  thing  was  wholly  unknown, 
and  not  contemplated,  when  this  statute  was  passed. 
It  was  for  Parliament  to  determine  if  a  contract  so 
made  should  disqualify,  and  not  for  the  court.    By 
the  10th  section  of  the  statute  22  Geo.  8,  in  every 
such  contract  to  be  made  as  aforesaid  there  shall 
be  inserted  an  express  condition  that  no  member  of  the 
House  of  Commons  be  admitted  to  any  part  of  such 
contract.    That  clause  was  always  put  into  every 
contract  with  the  Government,   but  it  had  never 
been  inserted  in  any  contract  with  the  Secretary  of 
State  for  India.    One  great  object  of  inserting  that 
clause  was  that  no  one  should  fail  to  know  with 
whom  he  contracted,  and  that  no  member  of  the 
Hou^e  of  Commons  could  enter  into  such  a  con- 
tract.   The  Secretary  of  State  for  India  in  Council 
was  not  such  a  person   as    those  named   in   the 
statute  of  Geo.  8.    This  was  not  a  contract  for 


the  public  service,  where  the  money  to  pay  for  it 
was  to  be  voted  by  the  House  of  Commons,  and  I 
submit  the  statute  did  not  apply  to  a  dependency, 
where  the  money  to  be  provided  for  a  contract  was 
to  be  provided  by  the  dependency,  and  not  by  the 
House    of    Commons.     The   second    question    it, 
whether  a  contract  in  point  of  form  executed  but 
not  paid  for  was  an  existing  contract  within  the 
meaning  of  the  statute.    What  was  the  amount  due 
that  was  to  disqualify  ?    Was  it  6d:  ?    Was  it  to 
be  said  that  if  once  the  Government  made  a  con- 
tract with  a  man  for  which  they  did  not  choose  to 
pay  him,  that  was  a  personal  disqualification  to 
him  ?  It  was  said  he  had  the  benefit  of  the  contract 
before  him  where  it  was  not  paid  for.    It  would  be 
an  extraordinary  thing  if  the  Government,  owing  a 
man  a  debt,  before  a  general  election,  choose  to  shut 
out  a  candidate  from  the  election  by  refusing  to  pay 
him.     What  was  the  candidate  to  do?     Give  a 
release  of  the  debt  ?    He  could  not  release  ir  if  the 
Government  refused  to  be  released.    Or  could  the 
Government  send  to  buy  some  things  at  Mackin- 
tosh's   shop  without    telling  him  they  were   the 
Government,  and  afterwards  tell  him  they  were  the 
Government,  "  and  now  we  won't  pay,  and  you  can- 
not stand  as  a  candidate  ?  "    The  statute  could  not 
mean  by  the  words  ''or   any  benefit  or   emolu- 
ment arising  from  the  contract,"   that  the  con- 
tractor was  enjoying   the  emolument  by   having 
the  pay  in  his  pocket ;  because  the  effect  of  that 
wouid   be  to  disqualify  the    contractor    for   life. 
I   submit  that   this   was  a  contract    not   within 
the  Act   at  all.    The   respondent   had    performed 
his  contract,  and    had   only  to  receive  the  money 
that   remained    due    to    him    after    the    election. 
Then  as  to  the  third  point  as  to  the  asylum,  the 
statute  could  never  mean   that  a  contract  which 
was  not  known  to  be  made  with  the  Government 
should  be  within  the  Act.      If  any  stranger  came 
to  a  shop  and  made  a  contract  with  an  existing 
member  of  Parliament,  is  he  at  once  to  lose  his  seat 
if  it  turned  out  that  this  stranger  was  a  member 
of    the  Government?      A    contract    for    and    on 
account   of    the  public   service    meant    that    the 
person  knew  it  was  for  the  public  service  without 
even  the  words  that  he  should  knowingly  and  wil- 
fully enter  into  it.    Under  the  ordinary  rule  of  con- 
struction there  must  be  a  tnernt  rea — a  "  knowing  " 
that  the  contract  is  with  the  Government.    I  my- 
self   should    not    have    known    that    Broadmoor 
Lunatic  Asylum  was  a  Government  asylum,  and 
when  the  secretary  sent  such  an  order  as  had  been 
sent  to  the  respondent's   firm,  any  tradesman   in 
London,  wHhout  inquiry,  would  have  executed  it  to 
the  extent  of  5/.    [Bovill,  C.  J. — If  the  Lords  of 
the  Adminilty  had  sent  to  Mackintosh's  shop  for  a 
mat,  and  it  had  been  supplied,  would  that  have  dis- 
qualified the  respondent  ?]     Why  should  a  man  be 
deprived  of  his  seat  in  Parliament  who  has  done 
nothing  which  he  knew  to  be  wrong  ?      On  these 
grounds  I  ask  for  judgment  for  the  respondent. 

Manisty  in  reply.  —  The  majority,  at  all  events,  of 
the  Indian  Council  are  Government  officers,  for  the 
Crown  nominates  seven  and  the  Secretary  of  State 
changes  with  the  ministry.  It  cannot  matter 
whence  the  money  comes  by  which  the  contract  is 
paid,  and  a  man  can  be  said  to  hsve  the  benefit 
of  a  contract  only,  as  in  this  case,  when  the 
burden  of  it  is  over.  Mr.  Forsyth  held  an  appoint- 
ment under  this  very  same  department  of  the 
Government.  ^MeUiah, — The  difference  between 
that  case  and  this  is,  that  Mr.  Forsyth  was  dismis- 
sible  by  the  Secretary  of  State  alone,  without  refer- 
ence to  the  council,  which  is  necessary  for  entering 
into  a  contract.  Willbs,  J.— That  decision  was  not 
given  upon  this  Act.J 

Cur,  adv.  vuit. 
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BOTBB   V.  BtRLEY. 
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May  6. — ^WiLLBS,  J.|  in  delivering  judgment,  went 
carefully  through  the  facts  of  the  case,  and  then 
said :  With  respect  to  the  contract  with  the  Secre- 
taiy  of  State  for  India,  the  firsk  question  raised  was 
00  doabt  deserving  of  very  great  attention.    The 
impression  on  my  mind  at  first  was — and  I  cannot 
say  that  it  has  been  entirely  removed  by  the  argu- 
ment of  Mr.  Mellish — that  the  Secretary  of  State 
for  India,  as  a  principal  Secretary  of   State,  was 
capable  of  making  or  directing  this  contract  to  be 
entered  into ;  and  a  contract  with  the  Secretary  of 
State,  as  it  appears  to  roe,  would  be  a  contract  for 
public  purposes  under  the  statute.    I  do  not,  how- 
ever,  consider  it  to  be    necessary  to  express  an 
opinion  upon  that,  because  on  the  second  question 
raised,  it  appears  to  me  that  the  contract  was  not 
within   the  22  Geo.  3,  c.  45,  because  before  the 
election  Mr.  Birley*8  firm  had  ceased  to  be  persons 
** executing,  holding,   or    possessing**    a    contract 
under   which  anything  was  to  be  done  by  them. 
Mr.  Birley  had  been  converted  into  a  mere  creditor 
of   the  Government,  whose  claim  was  ascertained 
and  whose  right  it  was  to  receive  bis  money.    It 
would  be  an  injustice  to  say  that  the  mere  delay  of 
payment  on  the  part  of   the  Grovernment,  or  the 
mere  debt  of    the  Government,  should   have  the 
effect  of  disqualifying  him.    It  seems  to  me  to  be 
dear,  on   comparing  the  various  sections  of  the 
statute,  that    mere   nonpayment    of    a    debt    due 
for  an  executed  contract  is  not  a  disqualification 
under  the  statute.    If  it  were,  it  would  be  im- 
possible to  avoid  the   absurdity  contemplated  by 
Mr.    Mellish    that   the    mere    nonpayment    of    a 
small     balance     to     a     Government     contractor, 
whether   by  reason   of  there  having   been    a  dis- 
pute shortly  before  an  election,  or  even  from  an 
accidental   leaving  out  of    a  few  pence   or  a  few 
pounds,  should  constitute  a  status  of  incapacity  to 
sit  in  Parliament.    It  appears  to  me  that  the  first 
section  of  the  statute  seems  to  point  to  a  contract 
under  which  a  man  was  to  reap  some  future  benefit, 
in  respect  of  which  the  Grovernment  might  control 
him,  as,  for  instance,  by  directing  their  officers  not 
to  look  closely  at  the  sort  of  goods  he  sent  in,  or 
the  like.     He  should  have  felt  strongly  disposed  to 
come  to  the  conclusion  that  a  person  was  not  to  be 
said  to  "execute,  hold,  or  enjoy**  a  contract  where 
the  work  was  done,  and  for  which  he  ought  to  have 
been  paid  on  the  spot  and  on  the  instant  if  it  were 
the  course  of  business.    A  state  of  things  where 
nothing  remained  to  be  done  but  to  take  the  money 
could  not  be  properly  said  to  be  an  '*  enjoyment**  or 
^*  holding**  of  a  contract.    I  should  have  thought,  if 
the  first  section  of  the  statute  had  stood  alone,  that 
the  mere  fact  of   the  Gk>vernment  owing  a  debt 
should  not  disqualify  the  creditors.    But  the  second 
section  seems  to  me  also  to  tend  to  that  conclusion, 
for  it  provides  that  if  any  persons  who  were  mem- 
bers of  the  House  of  Commons  should  enter  into, 
hold,  or  execute  any  contract  with  the  Government, 
their  seats  should  be  void.    It  would  be  a  violent 
conclusion   to  arrive  at  that  if   a  person   at  the 
time  of  passing  this  Act  happened  to  be  a  con- 
tractor, and  had  fulfilled  his  contract,  and  it  only 
remained   to  the   Gk>vemment  to  pay  him  what 
was  due  to  him,  and  he  should  be  kept  out  of  his 
money  till  the  commencement  of  the  next  session  of 
Parliament,  that  such  a  person  should,  for  no  fault 
whatever,  but  in  respect  only  of  that  delay  of  pay- 
ment, have  his  seat  in  Parliament  voided.    The  5th 
section  was  not  applicable  to  a  creditor  unless  he 
was  to  give  up  his  debt  in  order  to  sit  in  the  House. 
The  6th  section  and  the  7th  section  also  seemed  to 
carry  out  the  same  idea.    There  were  no  contempo- 
raneous decisions  of  the  statute,  and  I  have  done 
the  best  I  could  to  understand  it.    There  were  no 
cases  deciding  tHat  the  existence  of  the  relation  of 
creditor  and  debtor  alone  had  kept  the  contract 


open,  so  that  a  candidate  being  a  creditor  at  the 
time  of  an  election  was  held  to  be  disqualified. 
Then  as  to  the  order  for  the  utensils  for  the  Broad- 
moor Asylum,  was  that  to  be  considered  as  a  dis- 
qualifying contract  ?  In  this  case  I  must  take  it 
that  the  g^ds  were  ordered  for  the  service  of  the 
Grovernment  at  this  asylum  for  criminal  lunatics. 
But  they  were  ordered  in  this  way — not  under  a 
formal  tender  and  acceptance  by  the  Gk)vemment, 
as  in  the  ordinary  case  of  a  contract,  but  simply  by 
the  officer  of  the  asylum  writing  out  an  order, 
saying,  <'Send  down  three  dozen  chambers,  un- 
handled,**  and  somebodyjcalling  at  Mackintosh's  shop 
to  say,  "  Tou  will  send  them.**  In  that  case  there 
was  an  entire  absence  of  any  notice  to  Mackintosh 
that  the  goods  were  ordered  for  and  on  account  of 
the  public  service.  They  were  ordered  by  a  person 
by  name,  who  professed  to  be  the  agent  of  the 
Broadmoor  Asvlum.  The  contract  in  the  first  in- 
stance was  made  with  the  person  who  sent  the  order, 
and  it  was  not  found  out  till  afterwards  who  he 
was.  This  contract  certainly  fell  within  the  Act, 
but.  under  the  circumstances  of  an  entire  absence 
of  knowledge  that  the  order  was  given  for  the  public 
service.  Then  came  the  question  whether  knowledge 
was  a  necessary  qualification  of  the  terms  of  the 
Act.  Section  10  imposed  a  penalty  of  500^  on  any 
member  of  Parliament  taking  any  part  in  any  con- 
tract, and  this  was  to  be  inserted  as  an  express 
condition  in  every  contract.  This  was  an  order  for 
goods  to  the  amount  of  7L  10s.,  and  there  was  no  such 
condition  inserted  in  this  contract,  and  it  would  look 
extraordinary  to  find  it  If  this  proviso  was 
imperative  there  were  no  means  for  carrying  it  into 
effect.  Would  the  respondent  be  liable  to  this 
penalty  if  he  took  his  seat  in  Parliament?  It  was 
an  indication  of  the  intention  of  the  Legrislature 
that  knowledge  should  be  a  condition  from  the 
penal  consequences  which  were  to  follow.  The 
same  sort  of  piovision  was  made  in  the  9th  section, 
which  U  open  to  the  same  remark.  The  words  uf 
that  section — ^*  any  person  so  disqualified  presuming 
to  sit  in  the  House  of  Commons  *' — seemed  to  imply 
not  a  mere  ignorant  act,  but  an  act  which  a  person 
knowing  the  facts  took  on  himself  to  do  contrary 
to  the  law.  I  have,  therefore,  come  clearly  to  the 
conclusion  that  with  respect  to  the  first  class  of 
contracts  Mr.  Birley  was  not  disqualified  by  the 
Act  of  Parliament  by  the  contract  which  had  been 
fulfilled  by  his  firm.  The  Government  was  his 
debtor,  and  without  resorting  to  the  presumption  of 
law,  that  the  Grovernment  would  fulfil  the  duty 
imposed  upon  it  by  the  law,  there  was  no  sensible 
reason  for  disqualifying  him  simply  because  he  had 
money  due  to  him  by  the  Government  which  was 
not  paid.  On  the  second  ground  I  think  Mr.  Birley 
was  not  disqualified  bemuse  there  was  a  total 
absence  of  knowledge  that  a  mere  casual  order  was 
given  for  the  public  service.  It  must  have  been 
the  intention  of  the  Legislature  that  such  a  casual 
act  as  this,  without  knowledge  that  it  was  for  the 
public  service,  should  not  work  a  disqualification, 
\  because  one  could  hardly  conceive  a  case  which  was 
a  Government  contract  where  this  statute  applied, 
,  and  where  the  person  dealt  with  a  Government 
officer,  where  he  must  not  have  known  that  he  was 
dealing  with  the  Government.  I  think  there  is  no 
ground  whatever  for  extending  the  construction  of 
this  Act  I  am  directed  by  the  Lord  Chief  Justice, 
who  is  unable  to  attend  to-day,  to  say  that  he 
concurs  in  the  view  now  stated. 

M.  Smith,  J.— I  am  of  the  same  opinion.  I 
desire  to  express  no  opinion  upon  the  question 
whether  the  Secretary  of  State  for  India  was  a 
public  officer  such  as  was  contemplated  by  the 
statute.  But  I  decide  the  question  as  to  this 
part  of  the  case,  on  the  ground  th'\t  the  contract 
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Shxppabd  v.  Philuhorb  and  Bbnkett. 


[Priv.  Co. 


ManistVy  Q.  C. — I  take  it  for  granted  costa  will 
not  be  asked  for. 

WiLLES,  J.— The  court  has  come  to  the  con* 
elusion  that  they  ought  to  gire  costs  to  a  successful 
respondent,  unless  under  peculiar  cirumstances,  and 
if  Mr.  Birley  choose  to  ask  for  costs  the  court  are 
prepared  to  gi^e  them. 

On  the  following  day  Mettish,  Q.C.  applied  for 
costs  on  behalf  of  the  respondent,  and  me  court 
granted  them. 

Judgment  for  respondent  with  costs. 

Attorneys  for  petitioners,  Heed,  Phe^s,  and 
Sidffwickj  for  (Soils  and  Co.,  Manchester. 

Attorneys  for  respondents,  N,  C.  and  C.  Milne. 


was  no  longer  executory.  Looking  at  all  the  words 
of  the  Act,  I  am  strongly  of  opinion  that  the 
Legislature  intended  it  to  apply  to  works  of  a 
continuing  nature,  such  as  contracts  for  works 
or  continuing  the  supply  of  goods.  Looking  at  the 
first  and  other  clauses  of  the  statute,  I  think  it  did 
not  mean  to  disqualify  a  contractor  unless  his  con- 
tract was  in  an  executory  state.  Where  the  contract 
was  not  executory,  and  where  the  contractor  was  a 
mere  creditor  of  the  Government,  was  a  case  which 
I  think  not  within  the  statute.  To  hold  otherwise 
might  lead  to  a  man  being  disqualified  by  the  mis- 
feasance of  the  Government  in  refusing  to  pay  him, 
and  thus  the  very  consequences  which  were  sought 
to  be  avoided  by  the  statute  might  be  brought 
about.  With  regard  to  the  goods  supplied  to  the 
Broadmoor  Lunatic  Asylum,  it  was  true  that  a 
form  was  gone  through  of  a  written  order  by  the 
superintendent,  who  afterwards  went  to  Messrs. 
Mackintosh's  shop,  and  ordered  three  dozen  of 
those  articles,  which  were  not  supplied  till  after  the 
election.  That  might  be  a  case  in  terms  within 
this  Act  of  Parliament,  though  I  doubt  it.  But 
assuming  that  it  was,  where  the  order  was  not 
given  by  a  recognized  public  officer,  so  that  the 
fact  of  his  giving  the  order  was  of  itself  notice  that 
it  was  a  Government  contract,  but  where  the  order 
was  given  by  a  mere  private  person  whom  the 
person  to  whom  the  order  was  given  did  not  know, 
1  think  the  supplying  of  that  order  did  not  dis- 
qualify. I  confess  that  I  am  very  glad  that  on 
this  last  contract  the  court  is  able  to  come  to 
this  conclusion,  for  it  would  have  been  monstrous 
to  suppose  that  the  representation  of  one  of  the 
largest  cities  in  the  kingdom  depended  on  the  fact 
whether  or  not  Mr.  Birley  was  a  partner  in  a  firm 
which  had  supplied  a  verbal  contract  under  10^  to 
the  Government.  It  certainly  followed  that  though 
a  verbal  contract,  if  Mr.  Birley  had  known  it  was 
with  the  Grovemment,  the  court  would  have  been 
obliged  to  hold  that  he  was  disqualified.  I  think  it 
very  desirable  that  this  Act  should  be  revised,  as  it 
appears  to  me  to  be  totally  inapplicable  to  the 
present  state  of  commerce,  and  it  affords  pit- 
falls, which  a  nuin  intending  to  walk  uprightly 
might  stumble  into.  I  think  that  Mr.  Birley  ought 
to  keep  his  seat. 

Brktt,  J. —  It  is  desirable  to  ascertain  what 
is  the  canon  of  construction  to  be  adopted  with 
regard  to  this  Act.  Looking  at  the  yarious 
sections,  those  who  infringed  its  enactments  were 
subject^  to  penalties  of  500/.,  and  were  dis- 
qualified from  sitting  as  members  of  the  House 
of  Commons.  If  knowledge  was  necessary  to  make 
a  person  liable  to  these  penalties,  it  was  also  a 
necessary  incident  to  make  the  election  void.  It 
seems  to  me  that  the  whole  Act  was  to  be  construed 
as  one  of  a  highly  penal  character.  I  am  of  opinion 
that  the  Secretary  of  State  for  India  was  an  officer 
contemplated  by  the  statute  with  whom  a  contract 
might  be  made,  but  I  think  that  the  contracts 
contemplated  must  be  executory,  and  not  exe- 
cuted contracts  as  this  was.  Considering  how 
highly  penal  this  statute  is,  I  think  that  to  render 
its  provisions  applicable  a  contract  must  be  entered 
into  with  the  knowledge  that  it  was  with  an  agent 
of  the  Government.  Here  it  was  distinctly  stated 
that  Mr.  Birley  did  not  know  that  the  contract  was 
with  an  agent  of  the  Government,  or,  indeed,  know 
that  such  a  contract  existed.  The  manifest  in- 
justice of  holding  otherwise  than  the  cuurt  do, 
justifies  this  view,  which  is  not  contrary  to  the  deci- 
sions in  Sir  Sidtte^  Waterlow*s  case,  or  to  the  decision 
in  the  Leominster  case,  as  in  both  those  causes  there 
was  something  still  to  be  done  under  the  contracts. 

Judgwient/or  the  respondent. 


JUDICIAL    OOHMITTEE    OF    THE 
PBIVY    COUNCIL. 

Beported  Iqr  Douglas  KiMooroRD,  Esq.,  Barrister-at-Law. 

June  19  and  SO,  1869. 

(Present :  The  Lord  Chancbllob,  the  Archbishop 
of  York,  the  Bishop  of  Lowdon,  Sir  William 
Erlb,  and  Sir  Josbph  Napier.) 

Shsppard  v.  Fhillimorb  and  Bsnnbtt. 

Practice — Letters  of  request — The  Court  of  Arches 
bound  to  accept — Church  Discipline  Act  (3  ff  A  Vict, 
c.  86),  sect.  13 — Construction. 

After  a  report  of  a  commission  of  inquiry  on  a  diarge  of 
kerewj  a  bishop  sent  the  case  by  letters  of  request  to 
the  Court  of  Arches.  That  court  having  refused  to 
accmt  the  letters  oj  request  so  sent,  on  appeal  to  the 
Judicial  Committee,  it  was 

Held  (reversing  thejudgment  below),  that  on  the  true  con- 
struction of  the  Church  Discipline  Act,  the  judge  of  the 
Court  of  Arches  could  not  refuse  to  deaJ  with  the  case. 

The  words  of  sect.  13  of  the  above  Act,  "  to  be  there 
heard  and  determined  according  to  the  law  and  practice 
of  such  court,**  are  to  be  construed  according  to  their 
ordinary  accqatation,  as  creating  the  duty  as  u*eU  as  the 
power  oJ  80  hearing  and  determining  the  case  sent. 

Letters  of  request  are  no  more  than  the  process  by  which 
the  cause  is  to  be  placed  in  a  condition  to  be  heard  and 
determined  by  the  Superior  Court. 

Comments  on  the  cases  of  Brookes  v.  Cresswell,  4  Notes 
of  Cases  431 ;  and  Sanders  v.  Head,  4  Moo.  P.  C. 
196. 

This  was  an  appeal  from  a  judgment  of  Sir  Robert 
Phillimore,  in  the  Court  of  Arches. 

The  Bev.  W.  J.  £.  Bennett,  ricar  of  Frome  SeU 
wood,  was  charged  with  the  publication  of  heretical 
doctrines.  A  commission  of  inquiry,  under  the  au- 
thority of  the  Bishop  of  London,  reported  that  there 
was  sufficient  prima  facie  ground  for  instituting 
further  proceedings.  The  Bishop  of  Bath  and  Wells, 
in  whose  diocese  the  accused  clerk  held  preferment, 
acting  under  the  provisions  of  the  Church  Discipline 
Act,  sent  letters  of  request  (of  which  the  appellant 
was  the  promoter)  to  the  Court  of  Arches.  The 
Dean  of  Arches  refused  to  accept  the  letters  of  re- 
quest, considering  that  the  court  had  a  discretion  to 
accept  or  refuse,  and  that  such  discretion  should  be 
exercised  in  favour  of  refusal,  where  no  grounds  are 
stated  for  refusal,  or  where  from  the  nature  of  the 
case  (as  here  on  a  charge  of  heresy),  the  matter  is 
especially  one  for  the  cognisance  and  decision  of  the 
bishop.  This  decision  was  the  subject  of  the  pre- 
sent appeal. 

A  IiUl  report  of  the  case  in  the  court  below  is 
given  in  the  present  volume  (20  L.  T.  Bep.  N.  S. 
623). 

The  question,  it  will  be  aeen,  turned  on  the  con- 
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stmction  of  sect.  13  of  the  Church  Discipline  Act 

f 3  &  4  Vict.  c.  83),  which  enacts  as  follows : 

PtoTidad  alw»^,  that  it  shall  be  lawful  for  the  buhop  of 
■oy  diooaee  within  wliich  any  such  clerk  shall  hold  any  pre- 
tonneni,  or  if  he  hold  no  preferment,  then  for  the  biahop  of 
the  diocese  within  which  the  offence  ia  alleged  to  have  been 
oommitted,  in  any  case,  if  he  shall  think  fit,  either  in  the 
first  instance,  or  after  the  commiwrioners  shall  have 
*  reported  tiiat  there  ia  sufficient  prima  /aei«  nround  for 
inatitatinff  proceedings,  and  before  the  filing  of  the  i^ticles, 
but  not  afterwards,  to  send  the  case  by  letters  of  request 
to  the  court  of  appeal  of  the  prorinoe,  to  be  there  heard 
and  determined  according  to  the  law  and  praotiee  of  such 
eoort :  pcoTided  always,  that  the  judge  of  the  said  court 
may,  and  he  ia  hereby  authorised  and  empowered  from 
time  to  time  to  make  any  order  or  orders  of  court  for  the 
purpoae  of  expediting  such  suits.  Or  otherwise  improving 
the  practice  of  the  said  court,  and  from  time  to  time  to 
alter  or  revoke  the  same :  provided  always,  that  there  shsJl 
be  no  appeal  from  any  interlocutory  decree  or  order  not 
havine  the  force  or  effect  of  a  definite  sentence,  and 
thereby  ending  the  suit  in  the  court  of  appeal  of  the  pro- 
vince, save  by  the  permission  of  the  judge  of  such  court. 

A.  J,  Stephens^  Q.  C.  (with  whom  were  Dr. 
TVistram  and  Archibald)  for  the  appellant.—Letter8 
of  request,  if  they  come  from  a  proper  court  in 
proper  form,  must  be  accepted  by  the  Dean  of 
Arches.  The  sending  letters  is  virtually  an 
original  proceeding,  the  bishop,  like  a  suitor,  setting 
the    Superior    Court    in    motion:    (see  Bishop    oj 

Hertford  ▼.   T n,  2  Rob.  605.)     The  inferior 

court  by  the  sending  letters  of  request  waives  or 
remits  its  own  jurisdiction,  and  then  that  of  the 
Superior  Court  at  once  arises.  Sir  R.  Phillimore 
observes  in  his  judgment  that  the  Church  Disci- 
pline Act  (3  &  4  Vict.  c.  86),  by  sect.  13,  "Does 
not  empower  the  bishop  to  send  the  case  simpliciter 
to  the  court  of  appeal,  but  to  send  it  by  letters  of 
request  to  that  court,'*  and  then  he  treats  the  term 
"letters  of  request"  as  the  "technical  description 
of  a  proceeding  appertaining  to  ecclesiastical  law, 
words  of  art,  so  to  speak,  derived  from  that  system 
of  jurisprudence."  But  the*  true  way  to  construe 
the  term  is  to  look  at  the  language  of  the  whole 
Act,  and  to  collect  from  that  the  real  intention  of 
the  J>gislature:  (Dwarris  on  Statutes,  2nd  edit., 
p.  564  ;  Reg,  v.  Justices  of  Kent,  2  Q.  B.  692.)  The 
words  of  sect.  13  are,  that  it  shall  be  lawful  for  the 
bishop  to  send,  not  letters  of  request,  but  "  the  case 
by  letters  of  request  ...  to  be  heard  and 
determined."  And  sect.  15,  providing  as  to  appeals, 
by  the  expression  "  shall  be  proceeded  in,"  makes  it 
obligatory  on  the  court  of  appeal  to  proceed.  Why 
should  it  not  be  obligatory  for  the  court  to  proceed 
when  the  matter  comes  before  it  not  on  appeal,  but 
by  letters  of  request?  Again  sect.  16  speaks  of  the 
bishop  "  who  shall  have  sent  any  such  case  by  letters 
of  request,"  and  sect.  24  providing  for  cases  in  which 
the  bishop  is  patron  of  the  accused's  preferment, 
excepts  from  its  operation  the  sending  a  case  by 
letters  of  request.  One  chief  object  of  sect.  18  was 
to  save  needless  delay  and  expense  to  suitors  by 
avoiding  proceedings  in  the  court  of  the  ordinary. 
Before  the  Church  Discipline  Act  grounds  were 
usually  stated  in  the  letters  of  request  for  their 
acceptance.  But  these  were  rather  formal  than 
essential.  In  the  form  given  in  3  Burn*s  Eccles. 
Law,  by  Phillimore,  vol.  8,  p.  224  (title  Practice), 
the  reason  assigned  is,  "  Whereas  commencing  the 
said  cause  in  the  Court  of  Arches  will  be  of  ad  van 
tage  to  both  the  parties  therein,  not  only  from  the 
better  assistance  they  can  there  have  of  advocates 

and  proctors  than  in  the  Court  of ,  but  as  the 

same  will  be  also  a  more  ready  and  expeditious  way 
for  the  hearing,  and  finally  determining  the  said 
cause."  But  since  the  Church  Discipline  Act,  it  is 
clear  that  no  objection  as  to  mere  matter  of  form 
would  be  valid  as  a  reason  for  refusal  of  letters  of 
request :  (^Sanders  v.  Head,  3  Curt.  44,  per  Sir  H.  J. 
Fast.)  In  Hawes  v.  PeUati  (2  Curt.  473),  a  cause  of 
subtraction  of  ^urch-rates,  the  defendant  appeared 
to  the  dtation  under  protest,  contending  that  he 


was  wrongly  cited,  that  it  was  contrary  to  the  stat. 
28  Hen.  8,  c.  9,  that  he  should  be  called  upon  to 
appear  in  the  Arches  Court  by  letters  of  request, 
and  that  the  reason  stated  for  granting  the  letters 
of  request,  viz.,  that  he  might  have  the  benefit  of 
employing  advocates  and  proctors  did  not  apply  to 
him,  as  he,  being  a  Dissenter,  did  not  intend  to 
employ  advocates  or  proctors,  who,  being  members 
of  the  Established  Church,  would,  he  conceived, 
necessarily  have  a  bias  against  him,  and  for  whose 
assistance,  although  unsuccessful,  he  should  have 
to  pay.  This  case  was  in  1839,  and  before  the 
Church  Discipline  Act.  Sir  Herbert  Jenner  over- 
ruled the  protest,  and  with  regard  to  the  latter 
part  of  it  said,  "  It  is  the  plaintiff  who 
is  under  the  necessity  of  resorting  to  legal 
advice  and  assistance,  since  every  act  he  does 
must  be  in  accordance  with  the  rules  of  the  court ; 
if  he  commit  an  error  in  drawing  up  the  citation  or 
libel,  he  may  at  once  fail  in  his  suit ;  whereas  the 
party  cited  has  less  need  of  assistance,  and  may  con- 
duct his  own  defence  if  he  chooses  to  do  so,  without 
professional  advice."  And  since  the  Church  Disci- 
pline Act,  it  has  been  the  uniform  practice  not  to 
assign  any  special  reasons  in  the  letters  of  request. 
From  1840  to  the  present  time  about  forty-five 
cases  (of  which  five  were  charges  of  heresy)  have 
been  so  sent  to  the  Arches  Court,  and  in  none  of 
the  letters  of  request  have  reasons  been  stated.  For 
example,  the  case  of  Hodgson  v.  Oaheley,  I  Rob. 
322,  a  charge  of  heresy  sent  by  letters  of  request 
to  the  Arches  by  the  Bishop  of  London.  The  in- 
tention of  the  above  Act  was  to  give  the  bishop  an 
unrestrained  power  of  sending  a  case  to  the  Arches 
at  his  own  discretion  :  (See  Head  v.  Sanders,  4  Moo. 
P.  C.  196,  per  Lord  Campbell.)  The  discretion, 
under  the  Act,  is  with  the  bishop  as  to  sending,  but 
the  judge  has  none  as  to  accepting,  letters  of  request 
when  sent.  Thus,  in  Brookes  v.  Cressweli  (4  Notes  of 
Cases,  481),  Sir  H.  Jenner  Fust  says,  "This  court, 
however,  has  no  power  to  control  the  exercise  of  the 
discretion  of  the  bishop,  with  whom  it  rested  to 
determine  for  himself  which  of  the  two  modes  pro- 
vided by  the  Act  of  Parliament  he  should  adopt, 
and  the  court  is  bound  to  presume  that  the  bishop 
made  his  election  after  a  due  consideration  of  all 
the  circumstances  reported  to  him.  ...  I  am  bound 
to  assume  that  the  bishop  was  satisfied  that  the 
case  called  for  interference  and  investigation, 
and  that  the  mode  he  adopted  of  sending  it 
by  letters  of  request  to  this  court  in  the 
first  instance,  was  the  preferable  mode,  and 
the  court  had  no  option — it  could  not  refuse 
the  letters  of  request,  and  must  proceed  according 
to  the  usual  form,  and  to  the  tenor  of  the  letters." 
The  learned  judge  below  referred  (20  L.  T.  Rep.  N.  S. 
627)  to  the  cases  jf  GoUghtly  v.  Bishop  of  Chichester, 
2  E.  &  E.  209,  and  Sherwood  v.  Ray,  1  Moo.  P.  C. 
353.  but  these  are  not  in  point.  In  the  former,  the 
question,  on  the  refusal  of  a  bishop  to  issue  a 
CO  mission  of  inquiry  under  sect.  3  of  the  Church 
Discipline  Act,  and  on  the  application  for  a  man- 
damvs  to  compel  him,  was  whether  the  bishop  had  a 
discretion  as  to  issuing  a  commission  or  not ;  and 
in  Sherwocd  v.  Ray,  1  Moo.  P.  C.  397,  the  dictum 
that  "to  promote  the  office  of  the  judge  in  a 
criminal  suit  requires  the  authority  and  consent  of 
the  court,  and  though  this  is  obtained  without 
difflculiy  in  ordinary  pxactice,  it  cannot  be  de- 
manded ex  debito  justitire,**  was  uttered  on  the 
question  as  to  what  amount  of  interest  was  sufficient 
to  entitle  a  party  to  sustain  a  suit  for  nullity  of 
marriage  on  the  ground  of  affinity.  In  the  present 
case,  moreover,  the  office  of  the  judge  has  been 
promoted.  Sherwood  v.  Ray  was  heard  before  the 
Church  Discipline  Act.  Steward  v.  Bateman,  3  Curtf 
201,  too,  is  somewhat  relied  on  by  the  judge  below 
but  Uiis  also  was  heard  before  the   Act,  and  the 


28 


MAGISTRATES'  OASES. 


Priv.  Ck).] 


Shsppasd  v.  Phillimosb  and  Bbhnbtt. 


[Priv.  Co. 


question  was  as  to  whether  letters  of  request  pre- 
sented jointly  by  an  archdeacon  and  chancellor 
were  valid;  and  Sir  H.  Jenner  Fust  declined 
to  accept  them,  because  It  was  not  shown  that 
the  jurisdictions  of  the  archdeacon  and  chancellor 
were  separate  and  distinct,  unlike,  in  this  respect, 
to  the  case  of  Butler  v.  Doiben,  2  Lee,  265,  in  which 
Sir  G.  Lee  accepted  joint  letters  of  request  from 
the  Commissary  of  Bucks  and  the  Chancellor  of 
the  Diocese  of  London.  But  in  the  present  case  it 
is  not  suggested  that  the  letters  of  request  are 
invalid,  nor  that  the  Bishop  of  Bath  and  Wells  was 
incompetent  to  send  them.  The  Dean  of  Arches, 
in  his  judgment,  draws  a  distinction  between 
charges  of  immorality  and  charges  of  heresy,  for 
which  there  seems  no  sufficient  reason.  He  says 
that  he  would  accept  the  letters,  though  no  grounds 
are  stated,  if  it  appeared  *'■  from  the  nature  of  the 
case  that  the  interests  of  justice  would  be  promoted" 
by  his  accepting  them,  and  then  adds  that  he  has 
frequently  accepted  letters,  where  clerks  have  been 
charged  with  immorality,  because  there  was  a 
manifest  advantage,  both  to  the  parties  and  to  the 
Church,  Uiat  a  court  of  law  accustomed  to  the  oral 
examination  of  witnesses  and  to  the  investigation 
of  evidence,  and  aided  by  the  assistance  of  able 
counsel,  should  deal  in  the  fiist  instance  with  sucli 
cases  **  But,"  the  judgment  proceeds,  "  the  pre- 
sent lettiTS  of  request  are  tendered  to  me  in  a 
matter  of  alleged  heresy  connected  with  some  of 
the  most  awful  mysteries  of  our  religion.  Surely 
that  is  a  case  on  which,  of  all  others,  the  bishop 
ought  to  exercise  his  jurisdiction."  Thus,  the  Dean 
uf  Arches  admits  that  though  no  grounds  for  accept- 
ance are  formally  stated  in  the  letters  of  request, 
yet  he  would  accept  them  if  from  the  nature  of  the 
case  justice  would  be  promoted  by  his  doing  so.  But 
it  U  submitted  that  cases  involving  charges  of  false 
doctrine  are  especially  those  in  which  the  bishop 
is  wise  to  forego  his  jurisdiction.  He  thus  saves 
the  parties  the  cost  of  trying  the  matter  in  an 
additional  court ;  and  to  the  public  it  is  important 
that  these  questions  of  doctrine  should  be  decided 
by  a  competent  tribunal  as  soon  as  possible.  The 
Court  of  Arches,  too,  can  better  try  such  a  ques- 
tion, for  it  is  less  liable  to  a  suspicion  of  bias  or 
prejudice  than  the  court  of  the  bishop  of  the 
accused's  diocese  might  be.  Again,  the  Dean  of 
Arches  says,  "  Courts  of  appeal  are  iu  the  habit  of 
saying  that  they  will  not  entertain  grave  questions 
in  the  first  instance,  because  they  have  a  right  to 
the  advantage  of  the  judgment  of  the  inferior 
court.  This  doctrine  has  been  frequently  main- 
tained by  the  Judicial  Committee  of  the  Privy 
Council,  when  attempts  have  been  made  to  induce 
them  to  retain  causes  appealed  to  them  upon  some 
incidental  point.  Why  should  the  court  of  appeal 
of  the  province  be  deprived  of  this  advantage  iu  a 
matter  .  .  .  fittest  for  the  cognisance  and  deci- 
sion of  the  bishop  of  the  diocese."  But  the  learned 
judge  seems  to  i>ass  over  the  very  material  distinc- 
tion between  the  Judicial  Committee  of  the  Privy 
Council  and  the  Court  of  Arches,  that  the  former  is 
a  court  of  the  last,  and  the  latter  one  of  inter- 
mediate resort.  The  reason  why  the  Judicial  Com- 
mittee has  refused  to  retain  causes  appealed  to 
them  on  some  incidental  point  is  explained  in  Head 
V.  Sanders^  1  Moo.  P.  C.  197,  where  Lord  Campbell 
observes,  **  There  is  a  prayer  by  the  respondent  that 
the  cause  should  be  retained  before  the  Judicial 
Committee  of  the  Privy  Council  Their  Lordships, 
however,  are  clearly  of  opinion  that  it  ought  to  be 
remitted  to  the  Arches  Court.  This  is  a  court  of 
appeal  in  the  last  resort,  and  their  Lordships  think 
that,  except  under  peculiar  circumstances,  such  a 
court  ought  not  to  decide  any  cause  in  the  first 
instance,  as  it  ought  to  have  the  benefit  of  the  dis- 
cretion and  judgment  in  the  court  below,  and  there 


ought  not  to  be  an  original  judgment  pronounced 
from  which  there  is  no  appeal."  It  is,  therefore, 
contended  that,  since  the  provisions  of  the  Church 
Discipline  Act,  the  Dean  of  Arches  has  no  option, 
but  must  accept  these  letters  of  request;  and  that, 
even  if  the  dean  has  the  discretion  to  lef  use  that 
he  claims,  such  discretion  has  not  in  the  present 
instance  been  properly  exercised. 

W.  G.  F.  PhUUmore  for  the  respondent.  Sir  Robert 
Phillimore. — The  Dean  of  Arches  has  a  discretion 
to  accept  or  refuse  these  letters  of  request.  The 
dean  has  not  absolutely  refused  them,  but,  as  he 
says  at  the  end  of  his  judgment,  has  only  declined 
to  accept  them  until  some  reason  at  least  is  stated 
why  he  should  do  so.  It  would  be  most  incon- 
venient to  hold  that  bishops  may  devolve  on  the 
Arches  Court  their  jurisdiction  in  all  cases  arising 
under  the  Church  Discipline  Act.  That  Act  was 
not  intended  to  take  away  a  discretion  that  the 
Court  of  Arches  before  possessed,  and  indeed  the 
jurisdiction  of  that  court  is  not  in  any  way  affected 
by  the  Act,  except  so  far  as  the  provisions  of  sect. 
13  as  to  orders  of  court  extend.  The  Act  was 
directed  especially  at  the  jurisdiction  of  the  ordinary, 
and  the  design  was  to  give  facilities  to  the  bishop 
in  sending  proper  cases  to  the  Arches  Court,  or  in 
other  cases  to  make  the  exercise  of  jurisdiction  by 
the  bishop  himself  as  satisfactory  as  possible.  The 
Act  gave  the  bishop  greater  personal  power  than  he 
before  had,  and  it  assists  him  to  exercise  that 
power.  The  report  of  the  Ecclesiastical  Commis- 
sioners in  1832,  p.  57  (cited  in  argument  in  Reg,  v. 
Th€  BUhop  of  Chichester,  2  £.  &  £.  216)  shows  this 
in  the  following  statement :  "  With  respect  to  the 
tribunal  which  we  recommend,  we  may  remark  that 
it  will  restore  to  the  bishops  that  personal  jurisdic- 
tion which  they  originally  exercised,  and  which  was 
afterwards  delegated  by  them  to  their  chancellors  and 
officials."  There  are  no  terms  in  sect.  13  which 
can  be  fairly  construed  to  limit  the  discretion  of 
the  Dean  of  Arches  to  accept  or  refuse  letters  of 
request.  It  provides  that  "  it  shall  be  lawful "  for 
the  bishop  to  send  the  case  by  letters  of  request  to 
the  court  of  appeal  of  the  province,  "  to  be  there 
heard  and  determined  according  to  the  law  and 
practice  of  such  court."  There  is  nothing  im- 
perative in  these  terms.  The  latter  words  of  the 
section  must  intend  that  the  law  and  practice 
of  the  Arches  Court  should  be  observed  as  well 
us  the  preliminary  question  of  accepting  or  refusing 
letters  of  request,  as  in  the  subsequent  hearing 
and  determining  the  case.  The  Bill  of  Citations 
(23  Hen.  8,  c  9)  enacted  that  the  bishop  might 
make  request  to  his  superior  judge  to  determine 
the  matter,  but  that  (i. «.,  the  determining  of 
the  matter  by  the  Superior  Court)  was  "to  be 
done  in  cases  only  where  the  laws,  civil  or  canon, 
do  affirm  execution  of  such  request  or  instance 
of  jurisdiction  to  be  lawful  or  tolerable."  And 
in  Jories  v.  Jones  (Hobart,  185),  it  was  held  that, 
under  the  above  statute,  causes  can  be  referred  by 
the  ordinary  to  the  archbishops  only,  under  the 
restriction  therein  stated :  (See  too,  Lyncht  v.  Porter^ 
2  BrownL  &  Gold.  1.)  The  term  "letters  of 
request,"  used  in  the  Church  Discipline  Act,  muat 
be  taken  in  its  strict  technical  sense.  The  statute 
could  not  have  intended,  without  express  words, 
to  convert  letters  of  request  into  letters  of 
command.  The  Arches  Court,  though  having 
jurisdiction,  was  not  bound  to  exercise  it.  This 
is  generally  true  of  ecclesiastical  courts:  (See 
GoUghtly  v.  Bishop  of  Chichester,  2  £.  &  £.  226, 
per  Wightman,  J.)  In  Sherwood  v.  Ray,  1  Moo. 
P.  C.  397.  Parke,  B.  said :  "To  promote  the  office 
of  judge  in  a  criminal  suit  requires  the  authority 
and  consent  of  the  court,  and  though  this  is  ob- 
tained without  difficulty  in  ordinary  practice,  it 
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cannot    be    demanded    ex   delnto  justitia,**      [Sir 
JotBFH  Napibr.    Suppose  that  the  bishop  and  the 
Dean  of  Arches  each  thinks  a  matter  unfit  for  his 
jurisdiction,  and  that  the  latter  on  this  account  re- 
fuses letters  of  request  sent  bj  the  bishop.    If  a 
moMiamus  wtre  applied  for  to  compel  the  bishop  to 
tiy  the  case,  might  he  not  answer  that  he  had  exer- 
cised the  option  given  to  him  by  the  statute  ?    The 
case  might  then  go  untried.]    It  is  submitted  that 
such  a  plea  by  the  bishop  would  be  demurred  to. 
If  the  Arches  Ck>urt  accept  letters  of  request,  a 
decree,  containing  a  citation  issues:  (8  Bum*s  Ecd. 
Law,  225.)    But  this  decree  differs  from  an  original 
citation,  in  that  the  latter  issued  as  of  course,  but 
the  court  had  a  discretion  as  to  the  former.    (Refer- 
ence in  support  of  this  was  made  by  the  learned 
counsel  to  a  MS.  work  lately  in  the  possession  of 
Sir  H.  Jenner  Fust.)    The  case  of  Brookes  ▼.  Cress- 
welt,  4  Notes  of  Cas.  429,  was  much  relied  on  by 
the  other  side.    But  Sir  H.  Jenner  Fust  in  there 
saving  that  **  the  court  had  no  option,  it  could  not 
refuse  the  letters  of  request,  and  must  proceed,  &c.," 
by  no  means  meant  to  lay  it  down  as  a  general  rule 
that  the  Arches  Court  could  not  refuse  to  accept 
letters  of  request.    It  had  been  urged  in  argument 
that  the  bishop  should  have  issued  a  commission 
of  inquiry  and  that  had  he  done  so  he  might  have 
admonished  the  accused  without  further  proceed- 
ings.    Sir  H.  Jenner  first  addresses  himself  to  this, 
and  says  that  the  court  could  not  control  the  discre- 
tion of  the  bishop,  and  that  it  must  be  assumed 
that  the  mode  adopted  was  the  preferable  one,  and 
then  he  adds  the  passage  cited  above.    Of  course, 
on  that  assumption    there  would    have  been    no 
ground  for  r^usal  to  accept  the  letters  of  request, 
especially  when  the  fact   that   the   accused  wa^ 
charged  with  immorality  is  considered.  The  dictum, 
tberdfore,    only    applied    to    the   particular   case. 
Assuming  that  the  Court  of  Arches  had  the  option 
of  refusal  before  the  Church  Discipline  Act,  such 
option  cannot  be  taken  away,  except  by  express 
words.  Thus  Turner,  L.  J.,  in  Hawkins  v.  GatharoU, 
6  De  O.  M.  &  G.  81,  says  that  one  statute  cannot  be 
repealed  by  mere  general  words  in  a  later  statute, 
and    quotes  Jenkins's  Centuries,    with   approval, 
where  that  author  lays  it  down  that,  "  A  special 
statute  does  not  derogate  from  a  special  statute 
without  express  words  of  abrogation."    [Sir  Joseph 
Napier. — But  the  Bill  of  Citations  was  a  declara- 
tory and  not  a  special  statute.]  It  is  most  necessary 
to  consider  whether  the  Arches  Court  had  the  dis- 
cretion claimed  prior  to  the  Act,  before  deciding 
that  that   Act  is   to  affect   such  discretion.     In 
Esteoti  V.  Mastin,  4  Moo.  P.  C.  128,  Lord  Brougham 
observed:    "It   is   very    possible    that   the   same 
enactment  of  a  statute    .    .    .    may  receive  one 
construction  when  it  deals  for  the  first  time  with  a 
given   subject-matter,  and  have  another  meaning 
and  construction  when  it  deals  with  a  matter  that 
has  already  been  made  the  subject  of  enactment  or 
direction  ;  and  this  is  most  specially  the  case  where 
the  posterior  enactment  deals  with  tlie  matter  with- 
out making  any  reference  to  the  prior  enactment. 
Still  more  is  it  necessary  to  note  the  original  state 
of  the  law  when  it  is  the  common  law  that  comes  in 
question,  as  well  as  the  sUtute."    It  is,  therefore, 
on  the  whole,  submitted  that  the  Dean  of  Arches 
has  the  iliscretion  claimed,  and  that  he  has  rightly 
exercised  it  in  this  instance.    The  following  cases 
and  authorities  were  also  referred  to  in  the  course 
of  the  argument : 

Saunders  v.  Head,  3  Curt.  577 ; 

Hodgson  v.  Oakeley,  1  Bob.  832 ; 

Ruga  V.  KingsmiU,  18  L.  T.  Bep.  N.  S.  94 ;  L.  Bep. 

2  Priv.  Co.  59. 
Viner's  Abridgment,  tit."  Statutes,"  £.  6 ; 

SiepkgnSf  Q.  C,  was  not  called  on  to  reply. 

Cto*.  <uh,  vult. 


June  30.— The  judgment  of  the  Judicial  Com- 
mittee was  delivered  by  the  Lord  Chancellor  — 
Upon  this  appeal  the  question  has  been,  whether 
the   ofDcial  principal  of    the   Arches    Court  was 
right  in  declining  to  accept  letters  of  request  from 
the  Bishop  of  Bath  and  Wells,  at   least  in  their 
present  shape,  upon  the  grounds  set  forth  in  his 
judgment  in  the  court  below.    The  letters  of  re- 
quest appear  to  their  Lordships  to  have  been  in  all 
respects  valid  and  sufficient  under  the  provisions  of 
the  Church  Discipline  Act,  3  &  4  Vict.  c.  86,  to 
bring  the  case  within  the  cognisance  of  the  official 
principal,  if  he  had  chosen  to  accept  them  and  to 
act  upon  them ;   and  the  case  depends  upon  the 
construction  of  that  part  of  the  18th  section  of  that 
statute  therein  referred  to,  whereby  it  is  enacted,  in 
respect  of  the  offences  there  named,  that  the  bishop 
of  the  diocese  wherein  the  party  accused  holds  any 
preferment  may,  if  he  shall  think  fit,  send  the  case 
by  letters  of  request  to  the  court  of  appeal  of  the 
province,  to  be  there  heard  and  determined  accord- 
ing to  the  law  and  practice  of  such  court.    This 
18th  clause  contains  one  of  several  provisions  made 
by  the  Legislature  for  the  purpose  of  establish- 
ing a  course  for  the  trial  of  offences  under  the 
statute,    and    appears   to    us    to    comprise    both 
an  enabling   and  an   obligatory    purpose.    There 
is    no    dispute   about   the   enabling    power   con- 
ferred thereby.    For  all  parties  agree  that  it  creates 
a  power  for  the  bishop  to  send  by  letters  of  request 
every  case  within  his  co«rnlsance  under  this  statute, 
to  the  judge  of  the  court  of  the  province,  if  he  shall 
think  fit  so  to  do ;  and  further  that  it  creates  a 
power  for  the  judge  of  that  court  to  accept  such 
letters   of  request,    and    to  hear  and  determine, 
according  to  the  law  and  practice  of  his  court, 
every  case  which  shall  be  so  sent ;  but  the  parties 
differ  in  respect  of   the  obligatory  effect  of  the 
clause  upon  the  judge  of  the  provincial  court,  that 
is  to  say,  whether  it  operates  to  create  the  duty 
alleged  by  this  appeal  to  have  been  imposed  thereby 
upon  him,  of  accepting  the  letters  of  request  now  in 
question,  and  of  hearing  and  determining  the  case 
sent  therewith.    The  respondent  contends  that  the 
clause  does  not  impose  that  duty  upon  the  judge 
universally,  but  only  in  the  cases  in  which  he  tkp- 
proves  of  the  reason  which  induced  the  bishop  to 
send  them,  and  that  in  any  other  case  he  is  under 
no  obligation,  and  under  no  duty  to  accept  and  act 
upon  them.    The  respondent,  in  the  judgment  de- 
livered by  him,  has  considered  first  the  law  as  it 
prevailed  before  the  Church  Discipline  Act  with  re- 
ference to  procedure  in  the  Court  of  Arches  upon 
letters  of  request ;  secondly,  the  law  introduced  by 
that  statute.    Upon  the  first  point  he  came  to  the 
conclusion  that  the  Court  of  Arches,  before  the 
passing  of  the  Act,  was  entitled  to  refuse  letters  of 
request,  unless  and    until    proper  grounds   were 
assigned  why  they  should  be  accepted.    Upon  the 
second  point  be  has  come  to  the  conclusion,  that 
though  the  statute  authorised  the  bishop  to  send 
the  letters  of  request  to  the  court  of  the  province, 
it  does  not  enact  that  the  Court  of  Arches  must 
accept  them,  or  that  it  may  not  require  reasons  to 
be  assigned  why  it  should  accept  them.  Their  Lord- 
ships desired  the  question  on  the  effect  of  the  sta- 
tute to  be  first  argued;    and  they  are  satisfied, 
notwithstanding   the  very  able  manner  in   which 
the  contrary  view  of  the  case  has  been  put  before 
them,  that  according  to  the  true  construction  of 
the  statute,  the  judge  of   the   Court  of   Arches 
cannot  refuse  to  deal  with  this  case  according  to  the 
13th  section  of  the  Church  Discipline  Act,  pursuant 
to  the  letters  of  request.    Assuming,  as  their  Lord- 
ships do,  for  the  purpose  only  of  explaining  their 
opinion  on  tiie  effect  of  the  statute,  that  any  bishop 
on  transmitting  a  cause  by  letters  of  request  to  the 
.court  of  appeal  of  the  province,  is  bound  to  state 
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gome  valid  reason  why  he  doe0  not  proceed  in  the 
first  instance  to  bear  and  determine  the  matter  in 
bis  own  court,  yet  they  conceive  that  the  Idth  sec- 
tion of  the  statute  supplies  in  itself  a  reason  for  his 
so  doing,  and  renders  it  imperative  upon  the  court 
to  *'  hear  and  determine  the  matter."    The  sections 
of  the  statute  which  precede  the  13th,  give  to  the 
bishop  (as  has  been  observed  by  the  respondent) 
greater  powers,  and  greater  assistance  in  the  exer- 
cise of   his  powers,  to  hear  and  determine  cases 
falling  within  the  provisions  of  the  Act ;  but  the 
18th  section  also  expressly  provides  that  it  shall  be 
lawful  for  him,  either  in  the  first  instance  or  after  a 
report  by  commissioners,  that  there  is   sufDcient 
nrimd  fade  ground  for  instituting  proceedings,  and 
before  the  filing  of  articles,  to  send  the  case  by 
letters  of  request^  to  the  court  of  appeiU.    On  the 
part  of  the  respondent  it  has  been  ably  contended 
that  letters  of  request  are  a  term  of  art  with  a 
known  meaning,  having  been  a  known  instrument 
for  transmitting  matters  from  one  jurisdiction  to 
another  in  ecclesiastical  procedure,  and  that  they 
are  in  effect  a  request  which  may  be  refused — and 
not  a  command  which  ought  to  be  obeyed — and  that 
the  direction  to  the  judge  to  hear  and  determine  a 
case  according  to  the  law  and  practice  of  his  court, 
included  the  practice  of  rejecting  letters  of  request 
which  appeared  to  be  sent  without  sufficient  reason. 
He  further  concluded,  on  grounds  of  expediency, 
that   such  a  case  as  the  present  ought  to  be  first 
heard  and  determined    by  the   bishop   before    it 
should  come  to  the  court  of  appeal  of  the  province. 
But  these  arguments  have  failed  to  convince  their 
Lordships  that  the  respondent  is  entitled  to  their 
judgment,  and  they  have  come  to  the  conclusion 
that  the  words  of  the  enactment  "  to  be  there  heard 
and  determined  according  to  the  law  and  practice 
of   the  court,"  are  to  be  construed  acconling  to 
their  ordinar}*  acceptation,  and  are  clear  to  secure 
the  duty,  as  well  as  the  power  of  so  hearing  and 
determining  the  cases  sent.     It   appears  to  their 
Lordships  that  it  would  be  a  very  unressonable  con- 
struction of  the  Act  to  hold  that  when  it  is  expressly 
enacted  that  the   bishop  may  send  the  letters  of 
request  in  order  *'  that  the  cause  may  be  heard  and 
determined,"  the  judge  of  the  court  to  whom  such 
letters  are  addressed  should  first  determine,  not  the 
cause,  but  tiie  question  whether  or  not  he  will  hear 
it.     It  is  to  be  observed  that  the   words  of  the 
statute  do  not  merely  authorise  the  bishop  to  send 
letters  of  request,  requesting  thereby  that  the  cause 
may  be  heard  and  determined,  but  enable  him  to 
send  the  case  itself  bv  letters  of  request  to  the 
court  of  appeal  to  be  there  heard  and  determined. 
The  letters  of  request  constitute   the   vehicle  by 
which  the  case  is  to  be  brought  before  the  court, 
but  when  brought  thither  the  case  is  to  be  proceeded 
with  as  of  right.    Their  Lordships  are  of  opinion 
that    had  it  been  intended  to  give  the  court  of 
appeal  an  option  as  to  whether  or  not  it  would  hear 
the  case,  words  to  that  effect  ought  necessarily  to 
have  been  introduced.     In  the  case  of  Golightijf  v. 
The  Bishop  of  Chichester,  2  £.  &  £.  209,  and  the 
dictum  in  Sherwood  v.  /2ay,  1  Moo.  P.  C.  397,  which 
were  cited  by  the  respondent^  do  not  in  any  affect 
the  question  before  their  Lordships.    They  refer  to 
the  cou^mencement  of  proceedings  at  the  instance 
of  a  private  promoter.    But,  on  the  other  hand,  it 
has  been  decided  that,  after  a  commission  has  been 
issued  by  the  bishop,  and  a  report  has  been  made 
that  there  is  sufficient  prima  facie  ground  for  insti- 
tuting proceedings,  these  must  be  proceeded  with : 
{Ex  parte  Deniaon,  4  E.  &  B.  810.)    Great  incon- 
venience would  arise  from  a  construction  of  the 
statute  which  would  arrest  the  course  of  justice 
after  the  case  had  been  entertained  by  the  bishop  to 
the  extent  of  issuing  a  commission  and  obtaining  a 
Taport.     If  the  judge  of  the  court  <tf  appeal  ol  3ie  | 


province  can  refuse  to  hear  it  under  the  letters  of 
request,  the  bishop,  in  the  event  of  a  mandamus 
being  applied  for  against  him,  may  say  that  he  was 
entitled  to  the  option  of  sending  it  to  the  court  of 
appeal  of  the  province,  and  that  he  had  done  so, 
and  the  case  might,  therefore,  remain  wholly  un> 
heard.  The  learned  judge  has  said  that  it  would  be 
strange  if  the  discretion  as  to  allowing  a  suit  to  be 
instituted  were  vested  in  the  bishop  and  denied  to 
the  archbishop ;  but  the  same  might  be  said  of  a 
case  heard  by  the  bishop  and  afterwards,  on  regular 
appeal,  brought  before  the  archbishop.  The  question 
as  to  the  propriety  of  the  inquiry  is  not  before  the 
archbishop  in  either  case,  but  the  only  question  is, 
whether  the  bishop  shall  first  bear  it,  or  send  it  at 
once  for  trial  t>  the  court  of  appeal.  The  statute 
intended  to  give  an  opportunity,  where  the  bisho  p 
thought  such  a  course  desirable,  of  sparing  the  liti- 
gant one  hearing.  Their  Lordships  are  further  of 
opinion  that  letters  of  request  ought  not  to  be 
regarded  as  a  compulsory  command  to  perform  an 
onerous  service,  seeing  that  all  exercise  of  authority 
in  administering  justice  according  to  law  ought  to 
be  regarded  as  a  privilege  and  an  honour ;  and  the 
bishop,  in  sending  the  case  by  letters  of  request  to 
the  cognisance  of  the  official  principal,  ought  to  be 
regarded  as  seeking  guidance  from  superior  know  • 
ledge  and  judicial  powers  rather  than  imposing  on 
another  a  burden  which  he  should  have  supported 
himself,  without  resorting  to  extraneous  aid.  The 
letters  of  request  are  no  more  than  the  process  by 
which  the  cause  is  to  be  placed  in  a  condition  to  be 
heard  and  determined  by  the  Superior  Court.  ^ 
Herbert  Jenner  Fust  appears,  in  the  case  of  Brookes 
V.  Cressweli,  4  Notes  of  Cases,  431,  to  have  taken 
this  view  of  the  statute,  and  we  conceive  it  to  be 
the  correct  interpretation.  In  Scunders  v.  Head, 
8  Curt  42,  he  appears  to  have  entertained  the  same 
opinion ;  and  the  latter  case  came  before  the 
Judicial  Committee  (4  Moo.  P.  C.  196),  which  ap- 
proved of  the  decision.  Their  Lordships,  therefore,  will 
advise  her  Majesty  to  remit  the  cause  to  the  Court 
of  Arches,  to  be  there  heard  and  determined  accord- 
ing to  the  law  and  practice  of  the  court.  There 
will  be  no  costs  on  either  side. 

Jiujbpnent  reversed. 

Proctors  for  the  appellant,  Moore  and  Currey. 

Proctors  for  the  respondent  (Sir  R.  PhiUlmore), 
Toller  and  Sons, 


OOXJBT  OF  aXJEEN'S  BENCH. 

Beported  hj  T.  W.  Sauvdbbb  and  J.  Sbokit.  Ewin^ 
Barristen-at-Iiaw. 


/'e6.  13  and  June  8,  1869. 

Smith  v.  Stocks. 

Discontinuance — Adverse  possession —  Gravel  pit — Sur- 
veyor  of  highways—^  Sf  4  Wilt,  4,  c.  27. 

A  gravel  pit  veSted  by  aUotmeiU  made  in  pursuance  of  an 
Act  of  Parliament  in  the  surveyor  or  surveyors  of  a 
particular  hamlet  for  the  repair  of  its  roads  and  ufoys 
was  left  unused  by  the  surveyors  from  1837  to  1868, 
the  surv^ors  in  or  about  the  year  1887  having  pur- 
chased gravel  for  the  rq^airs  of  the  parish  highways 
from  another  pit  two  miles  distant.  In  the  same  year 
a  tenant  oj  the  vlaintiA^s  father,  who  occupied  the 
greater  part  of  the  lam  in  which  the  pit  was  situate, 
commenced  JUHng  up  part  of  the  pit  by  several  hundred 
loads  of  earth  and  rubbish,  and  from  that  till  1863 
cultivated  the  surface  of  that  peart  of  the  pit.  In 
1839  another  tenant  ploughed  up  the  remaining  portion 
of  the  pit  which  abutted  upon  land  in  his  occupation, 
and  also  the  road  which  led  to  it,  both  of  which  con- 
tinued to  be  cultivated  by  the  plaintiff's  tenants  as 
wtimry^able  land  from  that  time  till  1863.    No 
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rwt  was  pcdd  to  the  surveyors  iwr  any  acknowledgment 
made  to  them  by  the  plaintiff  or  his  tenants  durinff  any 
portion  of  the  time  mentioned.  In  the  year  1844  the 
tenant  of  the  plaintiff  who  was  in  occupation  of  the 
twrface  of  the  areater  part  of  the  pit  was  elected  sur- 
veyor of  the  highways  within  the  hamlet  jointly  with 
another  person,  and  held  that  office  Jor  a  year : 

Eddt  on  a  case  giving  the  court  power  to  draw  inferences 
offactSf  that  byfiuing  iq>  the  greater  portion  of  the  pit 
with  earth  and  rubbish,  and  by  taking  the  whole  surface 
into  cultivcUion  as  well  as  the  road  in  1837  and  1839, 
possession  of  the  pit  and  road  had  been  taken  by  the 
plaintiffs  tenants,  and  that  the  time  of  limitation 
against  the  surveyors  began  to  run  from  those  years 
respectively  ;  thai  the  piaintijf  had  by  his  tenants  been 
w  possession  of  the  gravel  pit  and  road  from  1837  to 
1863 ;  €md  that  the  fact  of  the  tenant  who  occupied 
part  of  the  pit  being  elected  surveyor  for  one  year 
after  possession  had  been  taken  did  not  interrupt  the 
running  qf  the  period  oj  limitation,  the  character  oj 
his  possession,  as  tenant  of  the  piaintijf,  not  being 
altered  during  Ids  year  of  office. 

This  wM  an  action  on  the  case  for  injuring  the 
plaintiff*8  rerersion  to  certain  land  by  digging  gravel 
snd  stones  thereon,  and  trespass  for  seizing  such 
giETel. 

Pleas — 1.  To  the  whole  declaration  not  guilty. 
1  A  denial  of  the  land  being  in  the  possession  of 
the  plaintiff's  tenants.  8.  As  to  the  whole  declara- 
tion a  justification  alleging  the  land  to  be  the 
defendants  as  surveyor  of  highways  for  the  parish  of 
Messingham,  in  the  county  of  Lincoln. 

The  plaintiff  replied  to  the  last  plea,  nlying  on 
the  Statute  of  Limitations  (3  &  4  Will.  4,  c.  20), 
and  the  user  of  the  estate  and  interest  in  the  land 
in  question  before  the  alleged  grievance  and  trespass. 

The  case  came  on  for  trial  at  the  Lincoln  spring 
assizes,  1867,  before  M.  Smith,  J.,  when  a  verdict 
was  taken  for  the  plaintiff  for  405.  damages,  subject 
to  the  opinion  of  the  court  upon  the  following  special 


fiy  an  Act  of  Parliament  passed  in  the  year  1798 
for  dividing  and  enclosing  and  allotting  the  open 
and  common  fields  and  other  unenclosed  lands  in 
Uie  township  of  Messingham,  and  that  part  of  the 
hamlet  of  East  Butterwick,  in  the  parish  of  Mes- 
singham, in  the  county  of  Lincoln,  and  which  Act 
is  to  form  part  of  this  case,  certain  commissioners 
therein  named  were  empowered,  before  any  allot- 
ments were  made  in  pursuance  of  the  said  Act,  to 
appoint  and  stake  out  all  such  public  and  private 
roads  over  the  lands  to  be  inclosed  as  they  should 
think  proper. 

By  the  same  Act  the  said  commissioners  were 
authorised  and  required,  before  any  other  allotments 
were  made  in  pursuance  of  the  said  Act,  to  set  out 
and  appoint  such  one  or  more  piece  or  parcel  pieces 
or  parcels  of  land  from  and  out  of  the  lands  and 
grounds  thereby  directed  to  be  divided  and  inclosed 
in  such  convenient  places  within  the  said  township 
of  Messingham,  and  part  of  the  said  hamlet  of  East 
Butterwick  respectively,  as  they  should  think 
proper  for  getting  stone,  gravel,  and  other  materials 
for  repairing  the  roads  and  ways  within  the  said 
township  and  hamlet,  and  by  the  said  Act  it  was 
provided  that  such  parcel  of  land  as  should  be 
allotted  in  the  said  township  and  hamlet  respectively 
for  such  repairs  should  be  vested  in  the  respective 
surveyor  or  surveyors  of  the  highways  of  the  said 
lordship  or  hamlet  in  the  said  Act  mentioned. 

The  same  Act  further  provided  that  after  the  set- 
ting out  the  roads  or  ways  within  the  same  township 
or  hamlet,  and  making  such  allotments  for  land  for 
the  repairs  thereof  as  aforesaid,  all  the  grass  and 
herbage  growing,  arising,  and  renewing  on  the 
toads  and  ways  within  the  same  township  and 
hamlet,  as  also  upon  tiie  aaid  pieces  or  pact^  of 


land  so  to  be  set  out  and  appointed  for  getting 
stone,  gravel,  sand,  or  other  materials  for  repairing 
thereof  should  belong  to  and  be  the  property  of 
such  person  or  persons  to  whom  the  said  commis- 
sioners should  allot  the  same,  exclusive  of  all  other 
persons  whomsoever,  or  should  otherwise  be  applied 
to  and  for  some  general  parochial  or  other  use  or 
purpose,  and  should  be  occupied  and  enjoyed  in 
such  manner  as  the  said  commissioners  should  in 
and  by  their  said  award  direct  or  appoint. 

The  commiseioners  appointed  by  the  above  men- 
tioned Act  duly  and  in  accordance  with  the  said 
statute  made  their  award  in  the  year  1804,  and 
thereby,  amongst  other  things,  set  out  and  appointed 
a  piece  or  parcel  of  the  lands  and  grounds  by  the 
said  Act  directed  to  be  divided  and  enclosed  as  one 
private  carriage,  bridle,  and  drift  road,  described  in 
the  said  award  of  the  breadth  of  20ft.,  and  as 
leading  out  of  the  Bottesford-road,  at  the  south- 
east corner  of  an  old  inclosure,  No.  114,  in  a  west- 
ward and  northward  direction,  through  an  allotment 
therein  made  to  Ann  Walker,  Eleanor  Walker, 
Elizabeth  Walker,  and  Mary  Walker,  No.  107,  to 
an  allotment.  No.  106,  therein  made  to  the  surveyors 
of  the  highways  within  the  township  of  Messing- 
ham, and  that  part  of  East  Butterwick  lying 
in  the  parish  of  Messingham  for  the  time  being  for 
the  use  of  the  surveyors  of  the  township  of  Mes- 
singham and  hamlet  of  East  Butterwick  aforesaid 
and  their  and  every  of  their  servants,  agents,  and 
workmen,  and  all  other  persons  by  them  authorised  to 
pass  or  repass  to  and  from  the  same,  and  which  they 
directed  to  be  called  *'The  North  Qravel  Fit- 
road.'* 

By  the  same  award  the  said  commissioners,  pre- 
viously to  setting  out  or  making  any  other  allot- 
ment, did  thereby  set  out,  appoint,  allot  and  award 
unto  the  said  surveyors  for  ever  for  getting  stone, 
gravel,  sand,  or  other  materials  for  repairing  the 
roads  and  ways  within  the  township  and  hamlet 
respectively  (amongst  others)  a  piece  or  parcel  of 
land  lying  in  the  north  field  (now  called  Wood  Boar 
Field),  containing  la.  2r.  Op.,  bounded  by  an  allot- 
ment to  Ann  Walker,  Eleanor  Walker,  Elizabeth 
Walker,  and  Mary  Walker,  on  or  towards  the  east, 
north,  and  south,  and  by  an  ancient  enclosure  on  or 
towards  the  west. 

The  said  commissioners  thereby  also  ordered  and 
directed  that  all  the  grass  and  herbage  growing  and 
renewing  upon  the  roads  and  highways  within  the 
said  township  of  Messingham,  and  that  part  of  the 
hamlet  of  East  Butterwick  lying  in  the  parish  of 
Messingham,  should  belong  to  and  be  the  propert}* 
of  the  surveyor  or  surveyors  for  the  time  being,  and 
their  successors  for  ever,  of  the  said  township 
respectively,  upon  trust,  for  the  purposes  of  keeping 
the  said  roads  and  ways  in  good  and  complete  repair, 
and  all  the  grass  and  herbage  growing,  arising,  and 
renewing  upon  the  said  pieces  or  parcels  of  land  so 
set  out  and  allotted,  and  awarded  for  repairing  the 
said  roads  and  ways,  should  belong  to  and  be  the 
property  of  the  person  or  persons  in  whose  allotment 
or  allotments  the  same  were  respectively  situate, 
lying  and  being. 

At  the  time  when  the  commissioners  made  their 
said  award  the  land  allotted  for  the  road  and  gravel- 
pit  mentioned  in  the  fourth  and  fifth  paragraj^s  of 
this  case  was  entirely  surrounded  by  old  endosures 
belonging  and  land  allotted  to  the  plaintiff's  prede- 
cessors in  title,  and  which  have  continued  in  their 
or  his  possession  to  the  present  time. 

After  the  commissioners  had  made  their  said  award 
the  surveyors  of  the  highways  within  the  said  town- 
ship and  hamlet  open«l  a  gravel-pit  in  the  allot- 
ment referred  to  in  the  fifth  paragraph  of  this  case, 
being  the  land  in  the  declaration  mentioned  and 
therein  described  as  Wood  Boar  Field,  and  coa- 
,  tintted  to  get  gravel  from  such  pit  for  the  repair  <xf 
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the  parish  highways,  using  for  this  purpose  the 
allotted  road  mentioned  in  the  fourth  paragraph  up 
to  the  year  1837,  and  subsequently  thereto  as  men- 
tioned in  paragraph  16  of  this  case. 

Since  the  year  1837  (until  the  times  hereinafter 
mentioned)  the  surveyors  had  not  taken  gravel  from 
the  allotted  pit  nor  used  the  allotted  road,  and  from 
that  time  until  the  year  1863  they  took  no  steps 
whatever  to  assert  their  right  to  the  pit  or  road. 

In  or  about  the  year  1837  the  surveyors  got 
gravel  for  the  repair  of  the  parish  highways  from  a 
pit  io  a  field  called  the  Beggar  Hill  Field,  situate  at 
a  distance  of  two  miles  from  the  allotted  pit,  and 
this  gravel  they  purchased  from  time  to  time  from 
the  plaintiff's  father  and  from  the  plaintiff  himself 
at  the  price  of  60/.  per  acre. 

In  the  year  1837  Mr.  Sowerby  (then  tenant  to  the 
plaintiffs  father)  who  occupied  the  greater  part  of 
the  land  in  which  the  allotted  pit  was  situated  com- 
menced filling  ip  part  of  the  allotted  pit  by  carting 
into  it  several  hundreds  of  loads  of  earth  and  rub- 
bish, and  from  the  year  1837  until  the  year  1863, 
Mr.  Sowerby  took  the  surface  of  that  part  of  the 
allotted  pit  into  regular  cultivation  ad  arable  land 
together  vri^  the  adjacent  part  of  the  field  in 
which  it  was  situate. 

In  the  year  1839  Mr.  Elsome  (another  tenant  of 
the  plaintiff's  father)  ploughed  up  the  small  remain- 
ing portion  of  the  allotted  pit  which  abutted  upon 
land  in  his  occupation,  and  also  the  allotted  road 
which  passed  through  other  land  in  his  occupation, 
and  from  that  time  until  1863  this  portion  of  the 
allotted  pit  and  the  whole  of  the  allotted  road  was 
used  and  cultivated  by  the  plaintifTs  tenants  as 
ordinary  arable  land. 

Mr.  Sowerby,  in  the  year  1844,  being  then  the 
tenant  of  the  plaintijff,  and  in  the  occupation  of  the 
Wood  Boar  Field,  and  the  surface  of  the  greater 

gart  of  the  allotted  pit,  was  elected  surveyor  of  the 
ighways  within  the  said  township  and  hamlet, 
together  with  Mr.  William  Stocks,  and  held  that 
office  for  one  year. 

After  the  year  L837  Mr.  Sowerby  from  time  to 
time  took  small  quantities  of  gravel  and  other 
materials  from  the  allotted  pit  and  other  parts  of 
the  same  field,  and  used  them  for  the  repair  of  a 
private  occupation  road  leading  from  the  town  street 
to  his  own  house,  and  to  other  land  of  the  plaintiff's 
in  his  occupation,  and  over  part  of  which  road  a 
Mr.  Wakefield  also  claimed  a  right  of  way. 

From  the  year  1837  until  tiie  happening  of  the 
events  mentioned  in  the  next  paragraph  neither  the 
surveyors  for  the  time  being  of  the  highways  within 
the  said  township  and  hamlet,  nor  any  other  person, 
interfered  with  the  quiet  enjoy ment  by  the  pliun tiff's 
tenants  of  the  surface  of  the  allotted  pit  and  road  as 
such  agricultural  land  as  stated  in  the  eleventh  and 
twelfth  paragraphs;  nor  did  the  plaintiff  or  his 
tenants  during  that  time  pay  any  rent  or  make  any 
acknowledgment  to  the  said  surveyors  or  to  any 
other  person  for  such  use  and  enjoyment. 

In  Uie  year  1863  the  defendant  (who  was  sur- 
veyor of  the  highways  in  that  year  also  for  the 
township  and  hamlet),  accompanied  by  other  per- 
sons, entered  upon  the  plaintiff's  land  and  com- 
menced digging  upon  the  site  of  the  allotted  pit  and 
took  away  some  small  gravel  and  earth  for  the  pur- 
pose of  repairing  the  said  highways.  For  this  act, 
which  the  plantiff  alleged  to  be  a  trespass,  an  action 
was  commenced  by  him  against  the  defendant  and 
those  persons  who  were  assisting  him  at  the  time, 
which  action  was  discontinued  on  Jan.  21,  1868. 

On  the  Ist  June  1866,  the  defendant^  being  one 
of  the  surveyors  of  the  said  highways  for  the  said 
township  and  hamlet  for  that  year,  in  order  to  ob- 
tain access  to  the  said  allotted  pit  for  the  purpose  of 
getting  stone,  gravel,  and  other  materials  out  of  the 
said  pit  for  repairing  the  loads  and  highways  within 


the  said  township  and  hamlet,  and  because  he  could 
not  otherwise  obtain  access  to  the  said  allotted  pit, 
broke  the  lock  of  the  gate  between  the  Bottesfurd- 
road  and  the  allotted  road,  and  then  for  the  purpose 
aforesaid,  proceeded  along  the  course  of  the  alloted 
road  to  the  allotted  pit,  and  there  staked  out  the 
hite  of  the  allotted  pit,  and  in  so  doing  trampled 
down  the  growing  corn  of  the  plaintiff's  tenant.  On 
the  two  following  days  the  defendant,  as  such  sur- 
veyor, requiring  materials  for  the  repairs  of  the  said 
roads  and  highways  within  the  said  township  and 
]iart  of  the  said  hamlet  as  aforesaid  for  the  said 
)»urpose  of  getting  such  materials,  accompanied  by 
other  persons,  again  proceeded  to  the  site  of  the 
Allotted  pit  and  dug  into  the  soil  and  took  away  a 
))ortion  of  the  gravel,  soil,  and  stones  from  it  for  the 
]>urpose  of  repairing  the  said  highways  within  the 
paid  township  and  part  of  the  hamlet  aforesaid,  and 
there  used  and  applied  the  same  in  so  repairing  the 
Faid  road  and  highways  (the  same  being  materials 
lit  for  that  purpose),  which  are  the  acts  complained 
of  in  the  deciaratitm  in  this  action.  It  is  agreed 
between  the  parties  that  the  pleadings  in  this  action 
on  both  sides  shall  form  part  of  this  case. 

Also  that  the  court  shall  be  at  liberty  to  draw 
any  inferences  or  find  any  facts  which,  in  the 
opinion  of  the  court,  a  jury  ought  to  have  drawn  or 
found. 

The  question  for  the  opinion  of  the  court  is, 
whether,  upon  the  facts  stated,  the  defendant  was 
justified  in  committing  the  acts  complained  of  and 
U  entitled  to  succeed  upon  any,  and  if  any  which,  of 
the  issues  joined  in  the  action.  And  if  the  court 
should  b%of  opinion  that  he  is  so  entitled  then  the 
verdict  shall  be  entered  for  the  defendant  upon  such 
issues  accordingly,  but  if  the  court  shall  be  of  a  con- 
trary opinion  then  the  verdict  as  entered  is  to  stand. 

Plaintiff's  points :— First,  that  as  the  sur/eyors  of 
the  highways  oeased  to  get  gravel  from  the  idlotted 
I)it,  and  to  use  the  allotted  road  in  1837,  and  from 
that  time  until  the  year  1863  took  no  steps  what- 
ever to  assert  their  right  to  the  said  pit  or  road,  and 
as  the  plaintiff's  tenants  used  and  cultivated  and 
exercised  the  other  acts  of  ow  nership  set  out  in  the 
case  over  the  said  pit  and  road  from  the  year  1837 
or  1839  until  the  year  1863,  all  right  to  make  an 
i-ntry  or  distress  or  bring  any  action  to  recover  the 
said  pit  or  road  is  taken  from  the  defendant  as  sur- 
veyor of  the  hiffhways,  and  his  right  and  title  to 
the  land  is  extinguished  by  3  &  4  Will.  4,  c  27. 
Secondly,  that,  upon  the  facts  set  out  in  the  case, 
the  defendant,  as  surveyor  of  the  highways,  has  no 
right  of  entry  upon  the  said  pit  or  road.  Thirdly, 
that  the  defendant,  as  such  surveyor  of  highways, 
was  not  justified  in  committing  the  acts  complained 
of  in  the  said  declaration. 

Defendant's  points : — First,  that  he  was  clearly 
justified  in  committing  the  acts  complained  of  by 
reason  of  the  Act  of  Parliament,  award  and  facts 
stated  in  the  case,  unless  the  facts  stated  also  show 
that  his  right  to  commit  was  barred.  Secondly, 
that  the  locus  in  quo  and  right  of  way  became  vested 
in  the  defendant  by  the  effect  of  the  statute,  irre- 
spective of  any  acts,  commissions,  or  defaults  on  the 
part  of  his  predecessors  in  office.  Thirdly,  that  his 
right  of  entry  accrued  upon  his  appointment 
Fourthly,  that  he  does  not  claim  by,  through,  or 
under  his  predecessors,  or  any  other  person,  but  by 
virtue  of  the  statute  and  award  alone.  Fifthly, 
that  Sowerby  having  been  elected  surveyor  under  the 
circumstances  stated  in  the  thirteenth  paragraph  of 
the  case,  a  right  of  entry  accrued  at  the  expiration 
of  his  year  of  office,  and  that  the  entry  mentioned 
in  the  16th  paragraph  prevented  the  defendant's 
right  to  enter  and  take  stones,  &c.,  and  commit  the 
acts  complained  of,  being  barred.  Sixthly,  that  the 
possession  of  and  all  the  acts  stated  to  have  been 
committed  by  the  plaintiff's  tenants  were  and  are 
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ooDtitleot  with  the  rights  they  and  the  defendant 
and  his  predecessors  acquired  under  the  statute  and 
award.  Seventhly,  that  such  possession  and  acts 
were  justified  as  occupiers  of  the  allotment  in  which 
the  locHs  in  quo  and  way  were  situated,  and  therefore 
do  not  show  any  adverse  possession  against  the 
defendant's  predecessors.  Eighthly,  that  the  case 
is  Dot  one  to  which  the  Statute  of  Limitations,  with 
respect  to  making  entries  upon  or  recovering  land, 
applies.  Ninthly,  that,  upon  the  facts  stated,  it 
appears  that  the  defendant  had  a  right  to  what  is 
complained  of.  Tenthly,  that  it  does  not  appear 
from  these  facts  that  the  plaintiff's  right  to  commit 
sadi  act  was,  or  is,  barred  by  the  Statute  of  Limita- 
tions, or  otherwise,  at  law. 

J,  E.  Barber  (with  whom  was  Hctnnay),  for  the 
plaintiff. — After  a  statement  of  the  facts  of  the 
esse,  and  a  reference  to  an  unreported  case,  the 
court  called  on 

Q/tain^  Q.  C.  (with  whom  was  PhiUnick),  for  the 
defendant.  There  has  been  no  such  discontinuance 
of  possession  on  the  part  of  the  defendant,  as 
entities  the  plaintiff  to  claim  the  benefit  of  the 
Statute  of  Limitations.  *' Discontinuance  of  pos- 
•esdon,"  says  Lord  St.  Leonards,  Real  Property 
Statutes,  p.  33,  **  in  the  statute  means  an  abandon- 
ment of  possession  by  one  person,  followed  by  the 
actual  possession  of  another  person,  for  if  no  one 
micceed  to  the  possession  vacated  or  abandoned, 
there  could  be  no  one  in  whose  favour,  or  for  whose 
protection  the  Act  could  operate.  To  constitute  dis- 
continuance, there  must  be  both  dereliction  by  the 
person  who  has  the  right,  and  actual  possession, 
whether  adverse  or  not,  to  be  protected.'*  The 
plaintiff  must  show  not  only  that  he  was  in  posses- 
Bon  of  the  surface,  but  also  of  the  quarry  itself. 
Where  a  man  conveyed  to  another  certain  lands, 
Rserring  the  mines,  with  a  right  of  entry,  it  was 
heUI  that  the  right  was  not  barred  simply  by 
the  omission  to  work  them  for  twenty  years ; 
the  grantee  of  the  land  enjoyed  the  lands,  but 
the  possession  of  the  land  was  not  the  pos- 
session of  the  mines,  which  had  become  a  dis- 
tinct hereditament,  and  it  was  only  by  user  of 
them,  or  by  some  unequivocal  act  of  possession, 
that  the  rightful  owner  could  have  been  dispossess^ 
of  them :  {McDonnell  v.  McKinty,  10  Ir.  Law  Rep. 
514.)  Where  the  unopened  mines  under  a  copyhold 
were  granted  by  the  copyholder  for  a  term  to  two 
persons  who  did  not  work  them  within  twenty  years, 
but  one  of  them  at  the  time  of  the  grant  was  tenant 
from  year  to  year  of  the  land,  it  was  held  that  he 
was  also  in  possession  of  the  mines,  although  he 
could  not  work  them  as  such  tenant,  and  that  his 
possession  enured  to  both  of  them.  See  also  Smith 
T.  IMd,  9  Ezch.  562.  The  plaintiff  must  prpve  an 
actual  working  of  the  quarry,  whilst  all  that  is 
shown  is  a  possession  by  his  tenants,  a  partial  filling 
up  of  the  pit  by  one  of  the  tenants  in  1837,  and  a 
ploughing  up  of  the  remaining  portion  by  another 
tenant  in  1839,  and  the  taking  of  small  quantities 
of  gravel  and  other  materials  from  time  to  time. 
Much  stronger  acts  should  be  proved  in  order  to 
establish  a  possession  of  the  quarry ;  the  acts  are 
not  unequivocal,  as,  according  to  McDonnell  v. 
MeKintg  (sup.)  they  ought  to  be.  And  to  oust  the 
surveyor,  who  is  a  public  officer  not  acting  for  his 
own  benefit,  but  for  the  benefit  of  the  parish,  still 
stronger  acts  of  adverse  possession  should  be  re- 
quired than  in  the  case  of  another  person.  To  oust 
the  parish  of  its  right,  the  acts  of  adverse  posses- 
ikm  should  be  such  as  would  show  an  intention  to 
permanently  interfere  with  its  right.  In  the  un- 
leported  case  referred  to  the  acts  were  clear  and 
unambiguous.  In  1844  Mr.  Sowerby,  who  was  in 
occupation  of  the  greater  part  of  the  pit,  was  elected 
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surveyor,  and  if  he  is  held  to  have  had  a  possession 
adverse  to  the  defendant  previously,  he  then  became 
riifhtfuily  in  possession,  and  the  statute  ceased  to 
run.  In  that  year  he  was  in  possession  lawfully, 
and  by  the  doctrine  of  remitter,  his  whole  previous 
possession  had  its  character  altered  thereby.  As 
surveyor  he  had  the  fee  in  himself  that  year,  and 
could  have  prevented  his  landlord  from  taking 
gravel  from  the  pit,  and  since  1844  twenty  years 
had  not  elapsed  before  the  present  action  was  com- 
menced.   1  Cr.  Dig.,  tit.  1,  s.  29  was  referred  to. 

Barker  in  reply. — The  case  sets  out  facts  which 
show  unequivocally  an  abandonment  of  the  pit  on 
the  part  of  the  parish  ;  in  1837  they  ceased  to  use 
it,  and  purchased  gravel  from  the  plaintiff's  father 
at  60L  per  acre,  carrying  it  from  a  distance  of  two 
miles,  and  in  1839  the  very  access  to  the  pit  was 
ploughed  up,  and  crops  planted,  things  which  the 
surveyor  must  have  perceived.  It  is  true  that 
during  the  year  1844  Mr.  Sowerby,  the  plaintiff's 
tenant  was  surveyor  of  highways,  but  he  did  not 
cease  to  be  tenant  to  the  plaintiff,  and  a  man  may 
have  two  capacities.  In  Coppin  v.  Coppin^  2  Peere 
Wms.  296,  the  court  say  that  there  '*  happened  to 
be  ome  and  the  same  person  both  heir  and  executor 
of  the  testator,  and  likewise  vendor  of  the  land ;  but 
this  must  be  considered  in  the  same  light  as  if  there 
were  several  persons  et  cwn  duo  jura  in  una  peruma 
concurr\  csquum  est  ac  si  essent  in  diversisy"  &c.  In  Brown 
V.  Gordon,  16  Beav.  308,  Sir  J.  Romilly,  M.  R.,  says, 
*'  It  does  not  follow,  because  a  man  fills  various 
characters  at  the  same  time,  that  the  act  done  by 
him  in  one  of  those  characters  have  reference  to, 
or  can  affect  him  in  another  of  these  characters." 
As  between  the  plaintiff  and  Sowerby,  the  latter 
was  estopped  from  denying  his  landlord's  title  to 
the  land;  the  tenant  being  even  estopped  from 
denying  the  landlord's  title  to  the  tenant's  en- 
croachment. In  Andrews  v.  Hailes,  2  £1.  &  Bl.  353, 
Lord  Campbell,  C.  J.  says:  *'I  do  not  adopt  the 
doctrine  that  the  tenant  steals  for  his  landlord,  and 
that  therefore  the  landlord  at  the  end  of  the  demise 
is  entitled  to  claim  the  stolen  property ;  but  I  think 
that,  when  the  property  is  taken  and  used  as  part  of 
holding,  the  tenant  can  as  little  dispute  the  title  to 
the  it  as  he  can  dispute  the  title  to  any  other  part  of 
the  premises : " 

Archhold  v.  Scully,  9  H.  of  L.  Cas.  380 ;  6  L.  T. 
Rep.  N.  S.  60; 

Sav^Cders  v.  Lord  Armesleyj  2  Sch.  &  Lef .  98  ; 

Eanrl  of  Lishttm  v.  Danries,  L.  Rep.  1  C.  P.  250 : 
13  L.  T.  Rep.  N.  S.  795. 
were  also  referred  to. 

Cur,  adu.  vult, 

June  8. — ^The  judgment  of  the  court  (Mellor  and 
Hannen,  JJ.)  was  now  delivered  as  follows,  by 

Hannbn,  J. — We  are  of  opinion  that  the  verdict 
entered  for  the  plaintiff  should  stand.  The  sub- 
stantial question  for  our  determination  was  whether 
the  title  of  the  defendant  as  surveyor  of  highways  to 
a  certain  gravel  pit  and  road  to  it  had  become 
extinguished  by  the  adverse  possession  of  the 
plaintiff  for  more  than  twenty  years.  It  appears 
from  the  case  that  from  the  year  1837  down  to  1863 
the  surveyors  of  highways  have  ceased  to  take 
gravel  from  the  pit  or  to  use  the  road  to  it,  but  it 
was  contended  for  the  defendant  that  the  surveyor 
for  the  time  being  did  not  by  such  non-user  lose  his 
right  to  the  gravel,  inasmuch  as  the  plaintiff  had 
not  been  in  actual  possession ;  and  the  case  was 
likened  to  that  of  an  owner  in  fee  of  land  with 
minerals  under  it  conveying  the  surface,  reserving 
the  minerals  with  the  right  of  entry  to  get  them,  in 
which  case  it  has  been  held  that  the  right  of  entry 
to  get  the  minerals  is  not  barred  by  mere  non-user 
for  more  than  forty  years  unless  some  other  person 


84 


MAG8TBATES'  OASES. 


V.C.  M.] 


Fabbbb  (app.)  V.  Clobb  (raipO 


[Q.B. 


has  worked  or  been  in  poeseBsion  of  them  daring 
that  time.  We  are,  however,  of  opinion  that  the 
plaintiff  has,  by  his  tenants,  been  in  actual  posses- 
sion of  the  gravel  pit  and  road  from  1837  to  1863. 
This  is  a  question  of  fact  depending  on  the  inten- 
tion with  which  certain  acts  were  done,  and  we 
come  to  the  conclusion  that  since  1837  the  gravel 
pit  has  been  treated  as  practically  exhausted,  and 
that  by  filling  up  the  greater  portion  of  it  with 
earth  and  rubbish,  and  by  taking  the  whole  surface 
into  cultivation  as  well  as  the  road  in  1837  and  1839 
possession  of  the  gravel  pit  and  road  was  actually 
teken  in  those  years,  and  consequently  the  time  of 
limitation  began  to  run  from  those  years  respec- 
tively. We  are  further  of  Ofnnion  that  the  circum- 
stance of  the  tenant  occupying  a  portion  of  the 
gravel  pit  being  elected  surveyor  for  one  year  after 
possession  had  been  taken  of  it  can  make  no  dif- 
ference. The  possession  which  he  previously  held 
was  as  tenant  under  the  plaintiff,  and  the  character 
of  that  possession  was  not  altered  during  the 
tenant's  year  of  office.  We  were  referred  in  the 
course  of  the  argument  to  a  shorthand  writer's  note 
of  a  case  of  Thew  v.  Wingate^  argued  in  this  court 
in  1862,  before  the  Lord  Chief  Justice,  and  Wight- 
man,  Crompton,  and  Blackburn,  JJ.  The  facts 
were  not  substantially  different  from  those  of  the 
present  case,  and  the  court  there  adopted  the  same 
view  which  we  have  taken.  Our  judgment  will 
therefore  be  for  the  plaintiff. 

Attorneys  for  plaintiff,  Pilgrim  and  PhilUps,  for 
Smith  and  Binde,  Sheffield. 

Attorney  for  defendant^  Hamilton, 


Jan.  16  andJub/  8, 1869. 

Fabbbb  (app.)  V.  Close  (resp.) 

Friendh   society — Embezzlement  of  funds — Rules   in 
restraint  oj  trade— -Trades  union^-lS  Sf  19  Viet.  c.  68. 

A  mutual  society  which,  in  addition  to  rules  for  the  bond 
fide  relief  of  sick  members,  and  for  other  ordinary  pur- 
poses of  a  friencBv  society,  includes  cUso  rules  for  the 
encouragement,  reuef  or  maintenance  of  men  on  strike, 
is  not  a  fnendbf  society  within  the  18  ^  19  Vict, 
c.  68  (The  Friendly  Societies  Act  1856). 

^  one  of  the  rules  of  **  2^  Amalgamated  Society  o; 
Carpenters  and  Joiners,**  it  W€U  provided  that  *'  any 
free  membfr  or  members  leaving  his  or  their  employ- 
ment under  drcumstcmees  satisjactory  to  the  branch  or 
executive  council,  shall  be  entitled  to  the  sum  of  IBs. 
per  week,** 

Held,  per  Cockbum,  C.  J.  and  MeUor,  J.,  that  this  rule 
being  ambiguous,  and  beimg,  in  their  opinion,  accord' 
ing  to  the  evidence  in  the  case,  construed  and  applied 
by  the  society  so  as  to  render  the  funds  of  the  society 
available  for  the  purpose  of  supporting  ** strikes"  the 
society  was  not  within  the  protection  of  the  above- 
mentioned  enactment. 

Held,  per  Hannen  and  Hayes,  JJ.,  that  the  rule  was 
not  ambiguous  but  perfect^  plain  and  lawful,  and  that 
as  in  their  opinion  the  evidence  in  the  case  does  not 
show  any  illegal  action  under  it,  the  society  was  within 
the  protection  of  the  said  enactment. 

Per  Hannen,  J.— Strikes  are  not  necessarify  illegal  The 
legality  or  iOegallity  qf  a  strike  must  depend  on  the 
means  b^  which  it  is  enforced,  and  its  objects.  It  may 
be  criminal,  as  if  it  oe  a  part  of  a  combination  for 
the  purpose  of  injuring  or  molesting  either  masters  or 
men  ;  or  it  may  be  simply  illegal,  as  if  it  be  the  result 
of  an  agreement,  depriving  those  engaged  in  it  of  their 
Uberty  oJ  action ;  or  it  may  be  perfect^  innocent,  as 
if  it  be  the  result  of  the  vobtntary  combination  of  the 
men  for  the  purpose  only  of  benefiting  themselves  by 
raising  their  wages,  or  for  the  pwpose  of  oompeUing 


/uffibnent    of   an   engagement  entered  into  between 
enq}hyers  and  employed,  or  anm  other  law/kl  purpose. 

This  waa  a^  case  stated  by  Josepli  Farrer  and 
George  Tetiey,  two  of  Her  Majesty's  justices  of  the 
peace  for  the  borough  of  Bradford,  under  the 
20  &  21  Vict.  c.  43.  It  appeared  that  Mr.  George 
Farrer,  the  appellant,  who  was  the  treasurer  of  the 
Amalgamated  Society  of  Carpenters  and  Joiners, 
preferred  an  information  before  the  above-mentioned 
justices  against  William  Close,  the  respondent,  the 
branch  secretary  of  the  said  society,  under  the  24th 
section  of  the  Friendly  Societies  Act  (18  &  19  Vict, 
c.  63),  for  that  he  the  said  William  Close,  on  the 
14th  Dec.  1866,  at  Bradford,  then  being  an  officer  of 
a  friendly  society,  to  wit,  the  secretary  of  the 
Amalgamated  Society  of  Carpenters  and  Joiners, 
then  and  there  having  in  his  possession  40/.  belong- 
ing to  the  said  society,  had  wilfully  misapplied  the 
same  contrary  to  the  statute  in  such  case  made  and 
provided.  The  justices  dismissed  the  information 
upon  the  ground  that  the  society  was  not  one  within 
^e  operations  of  the  Friendly  Societies  Act,  as  it 
was  established  for  purposes  other  than  those  con- 
templated by  such  Act. 

The  case  ultimately  stated  by  the  justices  was 
as  follows : 

Case. 

The  information  upon  which  the  proceedings 
were  granted  was  as  follows : 

That  on  the  28th  Jan.  1867  at  Bradford,  in  the 
said  borough,  William  Close  then  being  an  officer 
of  a  friendly  society,  to  wit,  the  secretary  of  the 
Amalgamated  Society  of  Carpenters  and  Joiners, 
did  then  and  there  have  in  his  possession  the  sum  of 
40/.  belonging  to  the  said  society,  and  hath  wilf  oUy 
misappropriated  the  same  contrary,  &c. 

It  may  be  stated  that  this  case  has  already  been 
argued  before  this  honourable  court,  on  the  18th 
Jan.  last^  but  on  that  occasion  only  one  or  two 
important  passages  in  the  rules  of  the  society  were 
commented  on,  the  important  features  presented 
by  such  rules,  and  the  evidence  by  wUch  they 
might  have  been  explained,  and  their  iotentiou  or 
purport  shown,  not  having  been  presented  to  the 
court.  After  that  argument,  the  case  was  remitted 
to  us,  the  said  justices,  for  us  to  re -hear  the  same. 
On  the  present  occasion,  though  we  were  most 
decidedly  of  opinion  that  the  case,  as  laid  in  the 
information  against  the  defendant,  was  fully  proved, 
and  that  there  was  no  doubt  about  the  guUc  of  the 
defendant,  yet  we  dismissed  the  charge  on  the 
ground  that  the  rules  of  the  society,  as  shown  by 
the  evidence  adduced  before  us,  were  in  restraint 
of  trade.  A  copy  of  the  rules  of  the  Amalgamated 
Society  of  Carpenters  and  Joiners,  was  produced 
and  put  in  before  us  at  the  petty  sessions,  and 
admitted  to  be  correct,  such  copy  is  transmitted 
with  this  case,  marked  with  the  letter  C,  and  signed 
by  us.  The  attorney  for  the  respondent  contended 
that  the  before-mentioned  society  was  not  a  socie^ 
within  sect.  44  of  the  18  &  19  Vict,  c  63,  and 
further,  that  it  was  a  society  established  for  pur- 
poses which  are  illegal,  being  against  public  policy 
in  restraint  of  trade — that  the  society  was  an 
organisation  for,  or  tending  to,  the  encouraging 
and  maintaining  of  strikes. 

In  support  of  his  arguments  and  objections,  the 
respondent's  attorney  called  our  attention  to  the 
following  rules: — 

Rule  18,  sect.  6. 

Any  officer  being  discharged  from  employment  for  hold- 
ing' office  if  he  sign  the  yacant  book  each  day  he  diall  be 
paid  at  the  rate  of  wnges  he  was  reoeiring  when  dieeharged, 
saoh  remnneratiim  to  continoe  till  he  receive  employment. 

•  Sect  7: 

Any  free  or  non-free  member  or  members  leaTing  his  or 
their  emploiyment  under  oizoamBtKDoes  satiafiustocy  to  the 


HAaiSTBAI^'  OA^S. 


85 


Q.B.] 


Faioibr  (app.)  0.  Clobb  (re«p.) 


[Q.B. 


brtndi  or  ezeontire  ctmodl  shall  be  entitled  to  the  turn  of 
15ft.  per  week. 

Sect.9: 

Any  member  refnsing  work  from  private  objectionB,  an- 
lesB  he  eon  ahow  iiimcieiit  reason  to  a  committee  of  a 
majority  of  the  memben  at  the  next  branch  meetinfr,  shall 
be  suspended  from  donation  until  after  he  has  been  em- 
ployed. 

Bale  25,  sect.  2  : 

In  the  erent  of  an  application  to  the  E.  C.  from  other 
trsdes  for  aasistanoe,  the  Q.  S.  shall  obtain  information  re- 
specting' the  samoi  and  on  the  E.  G.  being  satiafled  as  to  the 
genoineneea  of  the  case  shall  grant  such  assistanoe  as  the 
state  of  the  funds  warrant,  or  the  case  may,  in  their 
opinion,  deeerre. 

Rule  31,  sect.  1 : 

There  shall  be  an  equalisation  every  twelve  months 
ending  with  the  last  meeting  night  in  December  of  that  por- 
tion dt  the  funds  of  the  society  which  has  not  been  per- 
sonally invested,  such  equalisation  to  be  in  proportion  to 
the  number  of  members  in  each  branch. 

The  following  evidence  was  subjoined : 

EviDENGB. 

James  Brown  sworn,  said : 

I  am  a  member  of  the  society.  I  am  treasurer.  I  put  in 
the  rules  of  the  society,  with  a  oertifloate  of  a  copy  having 
been  reeeiTod  by  Mr.  Tidd  Pratt.  I  also  produce  the  minute 
book  of  the  sooiely,  with  the  appointment  of  prisoner  as 
secretary  on  the  10th  Dec.  1864.  I  also  produoe  a  cheque 
book,  showinif  money  sent  to  the  bank.  The  sum  of  iCK. 
ssoBS  to  have  been  sent  between  Dec.  8th  and  Deo.  14th 
1896.  I  also  pvoduoe  a  bank  book  which  came  out  of  the 
prisoner's  possession,  and  which  does  not  contain  any 
aeooont  of  any  such  payment  having  been  made. 

Mr.  Terry  objected  to  receipt  of  bank  book  as 
endence  against  the  prisoner. 

Cross-exanuned  by  Mr.  Terry,  attorney  for  the 
prisoner: 

I  have  been  nearly  four  yean  a  member  of  the  societv. 
The  prisoner  has  been  a  member  all  that  time.  He  held  his 
own  contributions,  as  well  as  other  members',  for  the 
yaiytMOu  of  ^e  society.  He  was  secretary  in  1865,  and 
continued  to  be  secretary  of  the  society  until  Deo.  1866. 
We  re-elect  officers  every  year.  He  was  re-elected.  We  all 
contribute  moneys,  all  odf  us.  I  have  had  no  notice  to 
Reduce.  I  have  not  got  a  book  for  last  year ;  it  msy  be 
Lsre.  There  has  not  been  a  strike  in  this  district.  There 
bave  been  stxULes  in  other  districts.  We  have  sent  money 
to  other  districts  for  benevolent  purposes,  donations  of 
trade ;  we  hare  not  sent  money  to  men  who  had  left  work 
for  too  low  wa^es.    We  have  sent  money  to  other  sodetieB. 
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Be-ezamined : 

We  don't  impose  any  restriction,  or  hours  of  labour,  or 
price  of  labour. 

Baio  Smith,  police  sergeant,  said : 

I  apprehended  the  prisoner,  and  charged  him  with  appro- 
riatmg  401.    He  xepUed,  "  No,  it  was  4Sl."    This  was  the 
time  I  apprehended  him.    When  I  apprehended  him 
the  second  time  he  said  it  was  all  right. 

George  Farrer  said : 

I  am  a  member  of  the  society.  On  the  25th  Jan.  I  saw 
prisoner  at  tbB  Commercial  Hotel.  I  said,  *'  What  about 
tihe  401.  r*  He  said.  "  I  have  banked  it."  I  did  not  ask 
him  what  day  he  had  received  the  money. 

Cross-examined  by  Mr.  Terry : 

I  was  preeident  in  Jan.  1867.  I  had  been  vice-president 
before.  I  hare  been  a  member  since  a9th  July  1865.  I  had 
not  been  a  member  of  carpenters'  society  before  that  time^ 
We  had  not  discussed  prices  or  hours  of  labour  at  those 
meetings,  n<n'  at  any  special  meetings.  I  set  my  own  price 
oa  my  own  labour.  There  has  been  no  society's  price. 
There  are  aeveml  societies  in  the  town,  some  have  number 
of  houn  of  labour  fixed.  That  is  an  arrangement  between 
mster  and  men.  If  masters  or  men  do  not  observe  rules 
ia  eiyier  ease,  notice  is  sent  to  the  masters'  or  men's 
association.  Suppose  masters'  associations  censure  by  any 
master  offending.  The  men  might  be  drawn  away  from 
that  shop  and  peid  by  our  society.  In  case  of  sickness  12«. 
per  week  is  allowed.  When  drawn  out  of  shop,  or  turned 
off  for  being  member  of  society,  full  wages,  15c.,  is  allowed. 
In  ease  twen^  men  drawn  out  and  any  went  back,  the 
society  would  take  no  steps.  We  correspond  with  branch 
sssocktions  in  other  towns.  In  case  of  a  st^e  at  Devonport> 
we  should  not  consider  the  propriety  of  whether  we  should 
ernotif  the  branch  oommi>.t(>o  witn  sanction  of  executive 
eominittee  had  approved  of  a  ^lonation  being  sent.  In  case 
of  long  sMke  there  and  funds  exhausted,  we  should  not 
ootttrihule  eMcept  annually  to  an  equalisation  fund.  We 
oaly  "«— U*-  suhjectB  wnich  affleoc  our  own  Bradford 
bruefau  I  don't  know  what  money  has  been  paid  out  of 
ote  sodetj  to  any  other  society.    We  hare  ttiohthly  re- 


ports. Strikes  are  reported.  Members  of  our  society  would 
not  be  allowed  to  go  to  places  where  there  are  strikea  if  we 
can  prevent  them.  We  should  ^ve  a  member  21.  or  SI. 
to  send  him  somewhere  else,  t.«.,  if  he  were  out  of 
work  at  Bradford,  rather  than  a  man  should  go  to 
Keighley  (if  a  strike  was  on),  we  would  grant  money 
to  send  him  away  a  thousand  miles  another  wa^;  we 
can  pay  this  money  at  our  own  discretion.  We  would  send 
men  to  Halifax  or  Leeds,  pay  their  railway  fare,  and 
keep  them  on  if  it  should  be  a  case  satisfactory  to  the 
branch.  I  don't  know  nor  never  heard  a  word  about  money 
being  nven  to  plasterers.  We  have  given  to  the  executive 
council  401.  or  501.  in  two  or  three  years.  The  executive 
council  consider  appeals  if  they  come  from  other  quarters. 
Thev  send  a  remittance  to  branch  carpenters'  asso- 
ciations. They  have  also  considered  appeals  from  other 
trades— it  may  be  to  asssist  men  on  strike.  The  executive 
oouncdl  can  give  money  to  strikes  on  any  trades.  Any 
sensible  man  can  see  from  our  monthbr  report  where 
there  are  strikes  and  where  to  avoid,  in  the  quarterly 
refport  trade  privileges  are  mentioned.  WUson's  men  lost 
tools  by  fire :  we  bought  them  new  tools.  If  I  am  out  on 
strike,  or  we  draw  men  out.  and  money  is  paid  to  me  other 
than  by  the  society,  all  sucn  payments  are  trade  privileges, 
and  iiistified  bv  rules  of  the  society.  Our  ssdety  nas 
nothmg  to  do  with  ordering  work  to  be  done  by  piece. 

Be-examined : 

We  have  members  working  at  all  prices,  from  a  guinea 
a  week  to  27«.  or  28i.  The  sodety  did  agitate  about  the 
nunjber  of  hours.  Any  member  mav  work  as  he  hkes.  The 
reports  are  furnished  by  the  exteutive  council.  I  have  been 
dismissed  for  having  been  a  member  of  this  society.  I  got 
work  the  day  after.  I  am  an  employer  now ;  I  have  been  so 
for  five  months.  Nothing  has  been  done  under  these  rules 
in  my  opinion  in  restraint  of  trade,  or  I  would  not  remain  a 
membtt  of  it. 

By  Mr.  Terry : 

In  the  report  of  1866,  301.  is  stated  to  be  giwn  to  the 
Sheffi^d  file  cutters  who  were  locked  out. 

Qeorge  DemaiQe  said : 

I  am  a  member  of  the  society.  I  was  with  Mr.  Vtam.  1 
saw  prisoner  and  Farrer  togeUier.  I  saw  Close  (prisoner) 
take  acab  to  the  Commercial  Inn.  He  was  seen  l^  us  in  a 
dram  shop  with  a  prostitute.  He  said  the  401.  was  in  the 
bank.    He  took  the  woman  away  in  a  cab. 

Cross-examined  by  Mr.  Terry : 

I  have  not  reoeived  money  when  on  strike.  I  was  in 
Bradford  in  1864.  I  remember  the  strike.  I  was  on  strike, 
not  at  Bradford.    I  was  not  mMuber  of  any  society  tiien. 

Thomas  Causfleid  said : 

I  am  a  member  of  the  society ;  in  Deo.  1866,  I  was  trea- 
surer. The  charge  in  question  is  an  aoknowlegment  for  40(. 
reoeived  by  Close.  He  ought  to  have  taken  it  to  the  bank. 
It  was  on  the  6th  or  8th  Deo.  1866.  He  ought  to  have  met 
me  at  the  bank ;  he  did  not  do. 

Cross-examined  by  Mr.  Terry : 

It  was  passed  in  the  lodge  for  him  to  bank.  Three 
tmstees  were  appointed  to  do  so  originally,  but  he  had  sug- 
gested it  in  tiie  lodge  that  it  would  save  expense  for  him  to 
take  the  cheques.  I  believe  William  Hodgson  supported. 
Hovrover,  it  was  passed;  no  minute  was  made.  The 
trustees  ought  to  have  taken  it,  and  are  resinmsible  to  the 
society  for  It.  I  had  this  money  in  my  hands  once.  The 
money  would  be  reoeived  first  by  the  money  steward,  who 
handed  it  to  me.  I  don't  know  who  the  money  steward 
was.  It  was  in  silver,  gold,  and  copper.  I  took  it  home.  I 
left  it  in  a  drawer  when  I  went  to  work.  I  sent  it  by  some- 
body to  Close. 

Re-examined  by  Mr.  Berry : 

The  cheque  is  acknowledgment  of  its  receipt. 

Mr.  Thompson  stud : 

I  am  teller  at  the  Bradford  Banking  Company.  The 
prisoner  did  not  in  1866  (Dec.),  nor  in  Jan.  1867,  pay  401.  to 
the  credit  of  the  Amalgamated  Joiners  and  Carpenters' 
Society  in  the  Bradford  Banking  Company. 

Cross-examined  by  Mr.  Terry : 

There  are  other  gentlemen  in  the  bank  who  might  have 
reoeived  money.  I  can  state  from  the  evidenoe  of  the  bank 
books  that  this  401.  is  not  paid. 

Mr.  Carter  said . 

I  am  trustee  of  the  society.  Ijpaid  501.  into  the  bank  in 
Feb.  1867.  The  401.  received  by  (Hose  formed  no  part  of  such 
501.  Since  Dec.  1866,  the  society  has  received  no  money 
from  Close.  I  remember  Close  being  here  when  first 
charged  before  this  court  with  embeszling  the  401.  I  saw 
bim  aiterwards  two  or  three  months  ago.  He  wished  to 
shake  hands  with  me.  I  told  him  I  could  not,  as  I  con- 
sidered him  a  thief.  He  said  he  would  adknowledge  haling 
taken  401.  and  151. 

Cross-examined  by  Mr.  Teny : 

I  cannot  positively  say  whether  he  said  had  or  taken. 
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Q.  B.] 


Farrbb  (app.)  V.  Gloss  (reap.) 


[Q.B. 


The  society  now  meets  at  the  Boyal  Oak.    It  formerly  met 
at  the  Fleece. 

Re-examined : 

I  was  trustee  at  the  time  money  was  received  by  Close. 

Quain,  Q.  C.  now  appeared  for  the  appellant. — 
The  jastices  were  wrong  in  dismissing  the  infor- 
mation, becaase,  as  they  alleged,  the  society  was 
not  within  the  Friendly  Societies  Act  1855  (18  &  19 
Vict.  c.  63).  This  case  is  not  governed  (as  it  was 
thought)  by  Hornbu  v.  Close,  L.  Rep.  2  Q.  B.  153 ; 
15  L.  T.  Rep.  N.  S.  563.  There  the  case  turned 
upon  one  of  the  rules  of  the  ^*  United  Order  of 
Boilermakers  and  Iron  Shipbuilders*  Society,"  the 
28th  of  which  directed,  sect.  1,  "  That  in  districts 
where  members  are  compelled  to  work  piecework, 
and  it  is  proved  to  the  satisfaction  of  the  executive 
council  that  the  firm  is  reducing  its  prices  below 
the  usual  and  reasonable  prices,  they  shall  allow  the 
men  resisting  the  reduction  7s.  per  week  for  two 
weeks  after  being  out  six  days ;  after  which  they 
shall  receive  travelling  cards  according  to  rule  20, 
sect.  2.  That  any  member  or  members  in  a  shop, 
either  on  piecework  or  daywork,  where  a  dispute 
arises  connected  with  our  trade  or  society,  no 
member  or  members  shall  be  allowed  at  any  such 
shop  or  shops  after  being  made  acquainted  with 
such  dispute,  or  for  so  doing  to  be  fined  the  sum  of 
IQs, ;  and  that  any  member  of  this  society,  either 
angle  iron  smith,  plater,  riveter,  or  holder-up, 
encouraging  any  holder-up  or  labourer  to  violate 
this  rule  by  allowing  him  to  practise  with  his  tools, 
or  otherwise  instructing  him  in  other  branches  of 
the  trade  contrary  to  these  rules,  shall,  on  proof 
thereof,  be  fined  for  the  first  offence  5«.,  for  the 
second  lOs.,  and  for  the  third  be  expelled  the 
society."  It  was  held  that  this  rule  was  in  restraint 
of  trade,  and  that  the  society  was  therefore  not 
protected  by  the  Friendly  Societies  Act.  The  rules 
in  the  present  case  are  not  similar  to  those  in 
Hornby  v.  Close.  [Mellor,  J. — ^The  7th  section  of 
rule  18  is  the  one  which  is  most  open  to  objection.] 
That  section  of  the  rule  is  not  in  restraint  of  trade. 
It  does  not  forbid  piecework ;  every  man  may  do  it 
if  he  likes,  and  in  this  the  case  differs  from  Hornby 
Y.  Close.  [Hannen,  J.— The  most  that  can  be  said 
of  the  rule*'is  that  it  may  be  exercised  in  restraint  of 
trade.  Oockbu&n,  C.  J. — The  word  "  satisfactory" 
is  a  very  wide  one,  and  may  let  in  all  the  mischief 
spoken  of  in  Hornby  v.  Close.^  There  is  nothing 
which  shows  that  the  rules  are  to  be  worked  for  an 
improper  purpose.  The  objects  of  the  society  are 
essentially  benevolent. 


The  respondent  did  not  appear. 


Our.  adv.  vuU. 


July  3. — OocKBURN,  C.  J.— In  the  case  of  Farrer 
V.  Close,  which  was  argued  in  Hilary  Term,  the  only 
question  is  whether  the  society  is  essentially  a 
friendly  society,  properly  so-called,  so  as  to  be 
within  the  protection  of  the  statute?  or  whether, 
though  established  as  a  friendly  society  it  does  not 
so  far  partake  of  the  character  of  a  trades'  union  as 
to  fall  within  the  principle  of  the  decision  of  this 
court  in  Hornby  v.  Close,  The  question  turns  upon 
the  construction  to  be  placed  upon  certain  of  the  rules, 
especially  rule  18,  and  more  particularly  upon  sect. 
7  of  that  rule.  It  was  urged  before  us  that  these 
rules  admitted  of  a  perfectly  innocent  construction, 
and  were  capable  of  being  applied  to  purposes  only 
which  were  within  the  scope  of  the  objects  of  a 
friendly  society ;  and  that  as  the  society  professed 
to  be  a  friendly  society  and  was  established  as  such, 
the  rules  ought  to  receive  such  a  construction  as 
would  make  them  consistent  with  that  character. 
We  should  be  disposed  to  concur  in  this  view  if 
there  was  nothing  to  show  that  the  rules  in  question 


had  not  in  their  practical  application  by  the  society 
been  made  subservient  to  the  purposes  of  a  trades' 
union,  instead  of  bein&r  confined  to  those  of  a 
friendly  society.  But  ou  referring  to  the  facts  as 
established  by  the  evidence,  more  especially  to  that 
of  Farrer,  who  filled  the  office  of  president,  we 
clearly  see  that  the  rules  are  in  practice  construed 
and  applied  so  as  to  render  the  funds  of  the  society 
available  for  the  purpose  of  supporting  *'  strikes," 
by  allowing  sums  of  money  to  workmen  wanting 
employ  in  order  to  prevent  them  from  seeking  work 
in  districts  where  men  are  on  '^  strike,"  and  also  by 
giving  assistance  to  other  branch  associations  in 
districts  where  "strikes'*  are  going  on.  Those,  as 
it  seems  to  us,  are  clearly  purposes,  not  of  a  friendly 
society,  but  of  a  trades  union,  an  I  such  as  would 
be  illegal  as  being  in  restraint  of  trade  ;  so  that  the 
case  would  clearly  fall  within  the  decision  of  Hornby  , 
V.  Close,  if  the  illegal  purpose  had  been  explicitly 
avowed  in  the  rules.  It  is  true  that  in  the  present 
case  the  rules  are  ambiguous,  but  I  think  we  are 
bound  to  look  not  only  to  the  rules,  but  also  to  the 
conduct  and  operation  of  the  society,  and  that  we 
must  treat  the  society  not  according  to  what  it  pro* 
f esses  to  be,  but  according  to  what  it  practically  is ; 
otherwise  a  society  framing  its  rules  ambiguously, 
so  as  to  be  capable  of  being  applied  to  carry  out  the 
purposes  of  a  friendly  society,  or  those  of  a  trades 
union,  mighty  while  carrying  on  its  operations  as  a 
trades  union,  evade  the  law,  and  obtain  the  advan- 
tages secured  by  statute  to  a  friendly  society,  and 
which  would  be  refused  to  it  if  its  true  character 
were  avowed.  Such  a  result  sufliciently  shows  that 
it  is  to  the  actual  working  of  the  society,  and  not  to 
its  ostensible  character,  £at  we  must  look ;  and  in 
this  case  I  am  satisfied  that  the  society,  though  in 
the  main  a  friendly  society,  is,  with  reference  to 
some  of  its  objects,  practically  a  trades  union.  I 
am  therefore  of  opinion  that  the  case  comes  within 
the  principle  of  the  decision  in  Hornby  r.  Chse.  We 
are  not  called  upon  to  consider  the  principle  upon 
which  that  decision  proceeded,  namely,  that  a 
society,  one  of  the  purposes  of  which  is  the 
support  of  the  members  while  on  "strike,"  is 
illegal,  as  being  in  restraint  of  trade,  and  that 
consequently  the  society  is  not  entitled  to  the 
advantages  secured  to  a  friendly  society  by  that 
Act.  Neithei*  is  it  necessary  to  discuss  the 
policy  of  the  law,  which  holds  contracts  which  are 
in  restraint  of  trade  to  be  illegal,  or  to  pronounce 
any  opinion  on  the  expediency  of  affording  to  trades 
unions  the  full  protection  which  the  statute  in 
question  affords  to  friendly  societies.  Tnules 
unions  have,  of  late,  found  many  able  defenders, 
but  none  more  so  than  an  illustrious  foreigner,  who, 
in  a  treatise  of  singular  ability,  has  placed  in  the 
clearest  light  the  entire  system  and  working  of  the 
trades  unions  of  this  country.  It  must  not,  how- 
ever, be  forgotten  that  while  some  "  strikes"  may 
be  perfectly  justifiable  to  enforce  honest  and  just 
demands,  others  may  be  resorted  to  in  order  to 
extort  unreasonable  exactions  and  enforce  tyranni- 
cal rules,  and  that  the  only  corrective  against  such 
attempts  is  to  be  found  in  the  freedom  of  the  labour 
market,  which  it  is  the  purpose  of  those  combina- 
tions to  prevent.  It  is,  however,  for  the  Legislature 
to  deal  with  any  proposed  alterations  of  the  law ; 
we  have  only  to  deal  with  the  case  before  us,  accord- 
ing to  previous  decisions.  In  the  case  of  Hornby  v. 
Close,  we  had  no  alternative,  even  had  we  been  dis- 
posed to  do  otherwise,  than  to  follow  the  decision  in 
the  case  of  Hilton  v.  Eckersley  (6  E.  &  B.  47;  25  L.  J., 
199  Q.  B.),  which,  being  the  decision  of  a  court  of 
error,  was  binding  upon  us.  The  present  case, 
where  the  purposes  of  the  society  are  gathered  from 
the  evidence,  In  addition  to  the  rules,  appears  to  me 
to  come  strictly  within  the  rule  in  Hornby  v.  Clost, 
and  I  feel  therefore  bound  to  hold  that  the  decision 
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Q.  B.] 


Fabrbb  (app.)  V.  Close  (reap.) 


[Q.  B. 


of  the  magistrates  in  refusing  to  commit  was  right 
and  ought  to  be  affirmed,  and  my  brother  MeUor 
concurs  in  this  judgment. 

Rajtken,  J.—  I  regret  that  I  am  unable  to  concur 
in  the  judgment  of  my  Lord  and  my  brother  Mellor, 
and  I  am,  therefore,  obliged  to  state  the  reasons 
which  have  led  me  to  a  contrary  conclusion.    The 
Act  provides  that  any  society  established  **  for  any 
purpose  not  illegal "  shall  be  entitled  to  its  protec- 
tion, and  there  is  no  doubt  that  the  society  in  ques- 
tion was  established  for  some  of  the  purposes  in- 
cluded within  the  Act.   The  preface  to  the  rules  sets 
forth— in  forcible  language  the  sincerity  of  which 
there  is  nothing  in  the  rules  to  impeach— the  pur- 
pose for  which  the  society  was  formed ;  and  all  of 
them,  so  far  from  being  illegal,  appear  to  be  of  the 
most  praiseworthy  character.    It  is  sufficient  to  say 
of  the  rules  that  there  is  not  one  of  them  which, 
upon  the  face  of  it,  is  not  necessary  or  conducive  to 
the  legitimate  objects  of  a  friendly  society.    But  it 
is  said  that  the  rules,  though  apparently  direct-ed  to 
the  attainment  of  proper  ends,  are  capable  of  being 
applied  to  illegal  purposes,  and  that  the  evidence 
shows  that  they  were  so  applied.    Undoubtedly  if 
the  printed  rules  are  not  the  real  rules  of  the  asso- 
ciation, and  if  the  society,  under  the  pretence  of  its 
being  a  benevolent  institution,  was  really  a  scheme 
in  whole  or  in  part  for  the  encouragement  and  sup- 
port of  illegal  *'  strikes,"  the  society  must  be  deemed 
to  be  established  for  an  illegal  purpose  ;  but  I  can 
see  no  ground  for  supposing  that  the  rules  were  not 
honestly  framed  for  the  purpose  of  carrying  out 
the  excellent  objects  specified  in  the  preamble ;  and 
although  they  are  like  the  laws  of  every  institution, 
however  good,  capable  of   being  perverted  to  evil 
ends,  I  can  find  in  the  evidence  nothing  to  prove 
that  the  members  of  the  society,  as  a  body,  have 
sanctioned  the  abuse  of  the  rules  to  illegal  pur- 
poses.  But  further,  I  am  of  opinion  that  the  acts 
relied  on  by  the  justices  as  illegal,  are  not  so. 
The  justices    have   found    that    the  society  was 
established   for  illegal  purposes  because  the  rules 
were   shown    to    be    in    restraint  of   trade,    and 
they  have  pointed  out  certain  rules  liable  to  this 
objection.    The  first  is  rule  18  sect.  6,  **  Any  officer 
being   discharged  from  employment    for  holding 
office,  if  he  sign  the  vacant  book  each  day,  he  shall 
be  paid  at  the  rate  of  wages  he  was  receiving  when 
discharged,  such  remuneration  to  continue  till  he 
receive  employment."    But  it  may  well  be  that  an 
officer  may  be  dismissed  from  his  employment  by 
reason  of  the  fulfilment  of  his  duties  to  the  society, 
or  it  may  be  known  from  experience  that  some 
masters  disapprove  of  combinations  among  the  men, 
and,  treating  them  as  hostile  to  their  interests, 
refuse  to  employ  an  officer  of  any  of  them.    In 
either  of  these  cases  it  is  only  just  that  the  society 
should  indenmify  its  officers  against  loss  sustained 
in  its  service.    There  is  nothing  in  the  evidence  in 
any  way  relating  to  the  operation  of    this  rule. 
Then  as  to  sects.  7  and  9  of  rule  18  ;  they  are  abso- 
lutely necessary  for  the  proper  administration  of  the 
sodety's  funds.  Without  them  a  member  might  claim 
relief  when  out  of  work  from  idleness  or  sickness 
induced  by  intemperance  or  other  misconduct.  But 
it  appears  from  the  evidence  of  Farrer  that  the 
brandies  make  donations  to  members  who  are  out 
on  ".  strike,"  if  it  should  be  a  case  satisfactory  to 
the  branch.    It  was  stated,  however,  by  all  the 
witnesses,  that  no  coercion  was  used,  and  that  the 
MKuety  would  take  no  steps  against  men  going  back 
to  work.     The  witness  Farrer   added,    ''nothing 
has  been  done  under  the   rules,    in  my  opinion, 
in  restraint   of    trade,  or    I   would    not   remain 
a  member  of  it."    Now,    unless   we  are  to  hold 
that  every  strike  is    of    necessity    illegal,   there 
is  nothing   in    the    evidence    to    show    that    the 


funds  of  the  society  have   been   applied   to   the 
support  of  illegal  "strikes."    I  am,  however,  of 
opinion  that  "strikes"  are  not  necessarily  illegal. 
A  "  strike  "  is  properly  defined  as  a  "  simultaneous 
cessation  of  work  on  the  part  of  the  workmen," 
and  its  legality  or  illegality  must  depend  upon  the 
means  by  which  it  is  enforced,  and  its  objects.    It 
may  be  criminal,  as  if  it  be  a  part  of  a  combination 
for  the  purpose  of  injuring  or  molesting  either 
masters  or  men ;  or  it  may  be  simply  illegal,  as 
if  it  be  the  result  of  an  agreement,  depriving  those 
engaged  in  it  of  their  liberty  of  action ;  or  it  may 
be  perfectly  innocent,  as  if    it  be  the  result  of 
the   voluntary  combination  of    the    men   for  the 
purpose  only  of  benefiting  themselves  by  raising 
their  wages,  or  for  the  purpose  of  compelling  ful- 
filment of   an  engagement  entered  into  between 
employers  and  employed,  or  any  other  lawful  pur- 
pose.   On  this  head  I  would  refer  to  the  memo-< 
randum  of  Sir  William  Erie  on  "  The  Law  relating 
to  Trades'  Unions,"  a  work  which  it  would  t^ 
unbecoming  in  me  to  praise,  but  which  appears 
to  me  to  contain    a  complete  exposition   of    the 
principles  of  law  applicable  to  this  subject.    That 
learned  and  eminent  person  says  :  "  As  to  combina- 
tions— each  person  has  a  right  to  choose  whether  he 
will  labour  or  not,  and  also  to  choose  the  terms  on 
which/ he  will  consent  to  labour,  if  labour  be  his 
choice.    The  power  of  choice  in  respect  of  labour 
and  terms  which    one  person  may   exercise  and 
declare  singly,  many,  after  consultation,  may  exer- 
cise jointly,  and  they  may  make  a  simultaneous 
declaration  of  their  choice,  and  may  lawfully  act 
thereon  for  the  immediate  purpose  of  obtaining  the 
required  terms ;  but  they  cannot  create  any  mutual 
obligation  having  the  legal  effect  of  binding  each 
other  not  to  work  or  not  to  employ,  unless  upon 
terms  allowed  by  the  combination."    The  foregoing 
passage  clearly  defines  the  dividing  line  between 
what  is  legal  and  wnat  is  illegal ;  and  the  evidence 
in  this  shows  only  that   the  society  permits  its 
members  to  draw  upon  the  funds  to  which  they 
have    contributed    in    the   event    of    their    being 
out  of  work,  for  some  reason  not  shown    to    be 
illegal,  and    which  the    society   considers    to    be 
meritorious,  while  there  is  a  total  absence  from  the 
rules  or  practice  of  the  society  of  anything  tending 
to  impose  an  obligation  or  coercion  on  its  members. 
There  is,  indeed,  a  passage  in  the  evidence  which 
may  be  relied  upon  in  support  of  the  decision  of  the 
justices,  in  which  it  is  stated  that  in  the  event  of 
there  being  a  "  strike,"  of  which  the  branch  approves, 
at  a  particular  place,  a  member  would  be  paid  21.  or 
3/.  to  take  him  somewhere  else.    This  appears  to 
me  to  be  legal,  on   the   same  ground   that    the 
payment  of  the  weekly  allowance  to  members  out 
of  work  by  reason  of  a  "  strike "  is  legal,  always 
assuming  that  the  "strike"  itself    is   not  illegal. 
The  object  of  sending  a  man  to  a  distant  place  is 
that  he  may  get  work  there  rather  than  that  he 
should  go  to  the  place  where  the  "strike"  is  in 
operation,  and  that  the  funds  of  the  society  may  be 
relieved  of  the  burthen  of  supporting  the  member 
while  out  of  work.    The  tendency  of  this,  undoubt- 
edly is,  to  support  and  maintain  a  "  strike ''  for  a 
longer  time,  and  so  to  increase  the  chance  of  the 
men  obtaining  the  object  of  the  "  strike."    This,  it 
is  alleged,  is  in  restraint  of  trade,  t.  e.,  it  disturbs  the 
course,  and  postpones  the  effect  of  competition  among 
the  men,  which  if   left  to  itself  might  the  sooner 
compel  them  to  return  to  work,  and  this,  it  is  con- 
tended, is  contrary  to  public  policy.    But  I  think 
that  our   judgment  ought    not    to    be    based    ou 
that  ground.    By  the  expression  that  the  thing  is 
contrary    to   public    policy    I  understand  that  it 
is  meant  that  it  is  opposed  to  the  welfare  of  the 
community  at  large.    I  can  see  that  the  mainten- 
ance of   strikes  may  be  against  the  interest   of 
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employers,  because  they  may  be  thereby  forced  to 
yield  at  their  own  expense  a  larger  share  of  profits 
or  other  advantage  to  the  employed.  But  I  have 
no  means  of  judicially  determining  that  this  is  con- 
trary to  the  interests  of  the  whole  community,  and 
I  think  that  in  deciding  that  it  is,  and  therefore 
that  any  act  done  in  its  furtherance  is  illegal,  we 
should  be  basing  our  judgment  not  on  recognised 
legal  principles,  but  on  the  opinions  of  one  of  the 
contending  schools  of  political  economy.  The  cases 
referred  to  of  Hilton  v.  Eckersley,  and  Hornby  y.  Close 
do  not  appear  to  me  to  be  applicable,  for  in  those 
cases  it  was  sought  to  restrain  the  parties  from 
working  or  from  employing  workmen.  In  this  case 
no  obligations  in  restraint  of  trade  are  imposed  by 
the  rules,  and  there  is  no  evidence  that  the  rules 
are  applied  in  restraint  of  trade.  I  am,  therefore, 
of  opinion  that  this  society  is  not  shown  to  be 
established  for  an  illegal  purpose,  and  that  conse- 
quently the  decision  of  the  justices  was  erroneous. 

Hates,  J.  -I  agree  in  this  case  with  my  brother 
Hannen.  The  rules  before  us  contain  no  attempt 
to  interfere  with  the  freedom  of  the  members  as  to 
the  contract  they  may  think  proper  to  make  with 
their  employers,  or  to  restrain  them  in  the  free 
exercise  of  their  industry.  The  general  objects  of 
the  society  are  those  of  a  friendly  society,  and  one 
feels  startled  at  the  idea  of  pronouncing  a  society 
with  such  objects  to  be  a  society  established  for 
illegal  purposes,  and  unworthy  of  having  its  funds 
protected  from  depredation.  I  am  quite  ready  to 
admit  that  it  is  a  bad  thing  to  restrain  trade ;  but 
I  think  it  a  worse  thing  not  to  restrain  thieving, 
and  a  very  clear  case  of  illegality  ought  to  be  made 
out  to  support  the  conclusion  which  has  been  arrived 
*at  by  the  justices  in  dismissing  the  complaint.  It  is 
said  that  some  of  the  rules  tend  to  encourage 
^'strikes,**  but  on  the  other  hand,  it  is  plain  that 
many  good  causes  may  exist  for  leaving  a  particular 
employment,  and  one  of  the  most  frequent  and  legiti- 
mate causes  may  be  the  inadequacy  of  wages.  It  is 
true  that  men  can  hold  out  longer  when  they  have 
a  society's  funds  to  fall  back  upon  ;  but  this  applies 
equally  to  the  case  of  an  individual  who  by  industry 
and  frugality  has  laid  by  a  sum  of  money  on  his 
own  account ;  but  it  would  be  a  strange  inference 
to  draw  from  this  that  industry  and  frugality 
operated  against  public  policy  and  in  restraint  of 
trade.  No  doubt  the  trade  of  an  employer  is  re- 
strained when  the  workmen  decline  to  take  the 
wages  which  he  is  willing  to  offer.  But  we  must 
remember  that  the  men  are  traders,  as  well  as  the 
employer,  and  it  would  be  an  odd  way  of  pro- 
moting freedom  of  trade  to  hold  it  an  illegal 
purpose  on  their  part  to  endeavour,  out  of  their 
own  savings  to  put  themselves  in  a  better 
position  to  get  what  they  think  is  a  fair  price  for 
their  own  labour,  which  is  the  only  commodity  in 
which  they  deal.  The  rules,  therefore,  appear  to 
me  to  be  unobjectionable  in  themselves,  and  I  am 
unable  to  understand  how  they  can  be  made  to 
show  an  illegal  purpose  by  means  of  evidence  of 
what  may  be  occasionaly  done  by  the  officers  of 
the  society  in  respect  of  "strikes"  or  other 
questionable  matters.  The  question  whether  a 
society  has  been  established  for  illegal  purposes 
or  not  is  with  rare  exceptions  to  be  decided  by 
the  rules  themselves  which  declare  the  objects 
of  the  society,  and  are  the  voice  of  all  its  members. 
If  the  rules  are  legal  in  themselves,  it  is  the  duty  of 
the  officers  to  carry  them  out  legally.  The  best  of 
rules  may  be  abused  in  practice,  but  in  such  a  case 
the  abuse  ought  not  to  be  viewed  as  affecting  the 
rules  themselves  or  the  general  purposes  of  the 
society.  I  admit  that  cases  may  arise  where  the 
society  may  be  intentionally  established  for  illegid 
purposes,  but  may  studiously  keep  such  purposes 


out  of  sight  while  they  carry  them  out  in  practice. 
In  such  cases  evidence  of  Uieir  acts  and  practices 
may  be  received  to  show  that  the  society  was 
established  for  an  illegal  purpose.  But  suc^  evi- 
dence would  be  given  not  to  explain  the  rules,  but 
to  show  tliat  they  were  a  fraud  or  a  sham,  and 
such  evidence  ought  to  be  made  out  by  very 
clear  proof;  but  no  such  proof  appears  in  the 
loose  and  vague  evidence  given  in  this  case.  There 
is  a  passage  in  which  it  is  said  that  the  members 
would  be  prevented  from  going  to  places  where 
there  were  '*  strikes."  This  would  be  an  objection- 
able practice  if  carried  out  habitually;  but  that 
does  not  appear.  There  is  no  rule  to  sanction  such 
a  practice,  no  penalty  to  prevent  members  when  they 
are  out  of  work  from  going  where  they  think  pro- 
per, or  to  disentitle  them  to  the  allowance  they 
might  otherwise  be  entitled  to.  The  substance  of 
the  evidence  is  that  the  men  would  be  advised  not 
to  seek  work  at  places  where  **  strikes"  are  on,  and 
would  be  enabled  to  travel  to  other  places,  though 
upon  the  rules  there  would  be  no  right  in  the  mem- 
ber to  claim,  or  in  the  officer  to  advance,  such 
money.  Would  this  be  wrong,  and  against  what  is 
called  public  policy  ?  Without  professing  to  know 
much  of  what  is  public  policy  on  the  subject  at  the 
present  time,  it  appears  to  me  that  it  would  in 
general  be  very  good  policy  to  advise  a  man  to  look 
for  employment  at  some  other  place  than  where  a 
*' strike"  was  going  on.  For  in  general,  the  real 
cause  of  a  "  strike  "  is  the  depressed  state  of  trade 
in  the  place  which  makes  it  necessary  for  the  mo  in- 
ters to  offer  lower  wages  than  the  men  are  willing 
to  accept,  and  it  stands  to  sense  that  such  a  place 
would  afford  the  worst  prospect  of  that  reasonable 
amount  of  wages  which  every  man  would  be 
desirous  of  getting.  In  my  opinion  the  utmost 
result  of  the  evidence  would  be  to  show  that  the 
officers  of  the  society  on  some  occasions  pursued  a 
course  in  regard  to  "  strikes"  which  was  fairly  ques- 
tionable ;  but  I  consider  that  this  and  the  whole  of 
the  evidence  fails  to  establish  that  the  society  was 
established  for  an  illegal  purpose,  and  consequently 
I  think  the  society  is  entitled  to  the  full  benefit  of 
the  Act.  The  summary  remedies  intended  to  be 
conferred  are  of  vital  importance  to  such  societies. 
The  Act  should  be  liberally  construed,  and  illegality 
is  not  to  be  presumed,  but  ia  to  be  clearly  proved. 
It  would  be,  in  my  opinion,  a  very  harsh  construc- 
tion to  hold  that  this  society  was  established  for 
illegal  purposes,  merely  because  the  practice  of  some 
of  its  officers  on  some  occasions  had  been  of  doubt- 
ful policy  in  regard  to  **  strikes,"  and  therefore  I 
think  the  decision  of  the  justices  should  be  reversed. 

[In    consequence  of    the   court    being   equally 
divided,  the  decision  of  the  justices  stands.] 

Attorneys  for  appellant,  Shaen  and   /2osooe,    8* 
Bedford-row. 
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Monday,  May  24,  1869. 

Chapman  v.  Jones. 

Private  chapelj  forming  part  of  parish  church^  Freehold 
of  inheritance-^Acta  of  ownership — Repairs, 

The  freehold  of  a  lesser  chancel  or  private  chapel 
annexed  to,  and  apparently  forming  part  of,  a  parish 
church,  may  he  in  a  private  person.  It  is  not  neces- 
sarily annexed  to  the  possession  of  a  messuage  or 
manor  house,  but  may  form  the  subject  of  conveyance 
separately  from  other  property,  like  any  other  /ree/told 
land 

In  an  action  by  a  person  chiming  the  freehold  of 
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wkeriiamx  in  a  ftrivate  chapel,  apparently  fonning 
part  of  thA  pariah  church,  against  the  vicar  /or 
tretpass  in  breaking  the  lock  of  such  chapel : 

B4i,  that  the  facts  that  plaintiff's  predecessors  in  title 
hadalwajfs  repaired  th^chcq}elj  that  their  tenants  had 
always  occupied  the  sittings  within  it,  and  that  they 
had  always  had  a  lode  upon  the  door  of  it,  were 
sufficient  evidence  to  show  that  the  freehold  in  the  soil 
of  the  chapel  belonged  to  the  plaintiff,  and  that  the 
action  was,  therefore,  maintainable. 

This  was  an  action  of  trespass  brought  against 
tlie  ricar  of  the  parish  of  Mottram,  in  Longdendale, 
io  the  county  of  Chester,  for  breaking  and  entering 
a  certain  chapel  aisle,  or  private  or  lesser  chancel, 
in  the  parish  church  of  Mottram,  belonging  to  the 
plaintiff,  and  carrying  away  the  lock  of  the  door. 
The  defendant  pleaded  inter  alia  not  guilty,  and  a 
denial  of  plaintiff's  title.  At  the  trial,  which  took 
plaoB  before  Kelly,  C.  B.  at  the  Chester  Spring 
Assizes,  the  facts  appeared  to  be  as  follows :  There 
vss  on  the  south  side  of  the  chancel  of  Mottram 
parish  church,  in  the  chancel  aisle,  a  chapel  which 
was  known  as  "The  Stayley  ChapeL"  This  chapel 
formed  part  of  the  structure  of  the  church,  the 
exterior  wall  of  the  chapel  being  part  of  the  church 
waU.  In  this  wall  was  the  door  in  question,  which  ' 
led  into  the  chapel,  and  through  it  into  the  church. 
The  Ticar  claimed  the  right  of  making  use  of  this 
door  for  the  purpose  of  passing  into  the  church,  and 
the  plaintiff  baring  put  a  lock  upon  it,  the  defen- 
dant had  broken  it  open,  and  on  various  occasions 
passed  through.  The  plaintiff  thereupon  brought 
this  action  of  trespass  against  him,  and  claimed  to 
be  the  owner  of  the  chapel  as  his  freehold,  under  a 
conveyance  from  the  Earl  of  Stamford  and  War- 
rington. It  was  admitted  at  the  trial  that  the 
church  and  chapel  were  coeval,  but  that  the  Earl 
of  Stamford  and  Warrington  and  his  predecessors 
in  title  had  always  repaired  the  chapel ;  it  was  also 
pioved  repairs  had  been  done  within  living  memory 
to  both  church  and  chapel,  and  that  while  thu 
parishioners  paid  for  the  former,  they  never  bore 
any  part  of  the  expenses  of  repairing  the  latter. 
In  the  chapel  there  was  a  hatchment  or  tablet  with 
the  arms  of  Liord  Stamford  and  Warrington  embla- 
zoned, and  upon  it  this  inscription,  "The  south 
aisle  of  this  church  belongs  to  and  is  repaired  by 
the  Earl  of  Stamford  and  Warrington  as  Lord  of  the 
Manor  of  Stayley.*' 

The  manor  of  Longley  was  situate  in  the  parish, 
but  did  not  include  within  it  the  parish  church. 

It  appeared  that  the  Earls  of  Stamford  and  War- 
rington had  always  had  a  Ijck  upon  the  door,  and 
had  changed  the  lock  and  substituted  a  new  one 
when  they  thought  proper,  and  had  also  had  the 
keys ;  it  was  also  proved  that  there  were  pews  or 
seats  in  the  church  which  had  always  been  occupied 
by  tenants  of,  or  persons  connected  with,  the  Stam- 
ford family.  It  was  admitted  that  the  manor  of 
Stayley  still  remained  in  the  Stamford  family,  but 
the  Earl  of  Stamford  and  Warrington  in  1858 
granted  and  conveyed  by  deed  to  the  plaintiff  in 
fee  the  manor  or  reputed  manor  of  Hattersley,  and 
also  "all  that  free  chapel  or  chapel  of  him  the  said 
earl,  called  or  conmionly  known  by  the  name  of  the 
Stayley  chapel,  otherwise  the  Stamford  chapel, 
situate  in  or  adjoining  the  parish  church  of  Mottram 
in  Longendale,  together  with  the  pews,  privileges, 
easements,  members,  and  appurtenances  thereunto 
belonging,  and  all  rights,  if  any,  of  patronage,  pre- 
sentation, or  donation  relating  thereto,  or  exercisable 
in  respect  thereof." 

In  1853  the  present  defendant  on  his  induction 
bad  placed  a  new  lock  on  the  door  in  question,  and 
given  a  key  to  the  sexton,  but  it  did  not  appear 
that  this  came  to  the  knowledge  or  was  done  with 
the  acquiescence  of  Lord  Stamford.    After  the  con- 


veyance to  the  plaintiff  he  caused  that  lock  to  be 
taken  off,  and  put  on  a  new  one,  which  was  the  lock 
that  defendant  had  broken  open.  Upon  these  facts 
a  verdict  was  entered  for  the  plaintiff  for  40s. 
damages,  leave  being  reserved  to  enter  a  nonsuit  or 
verdict  for  defendant.  A  rule  nisi  had  been  ob- 
tained accordngly,  upon  the  ground  that  there  was  no 
evidence  to  go  to  the  jury  of  any  exclusive  right  in 
the  plaintiff  as  against  the  defendant  to  the  door 
of  the  alleged  chapel,  and  no  proof  that  the  said 
alleged  chapel  was  not  a  portion  of  the  parish 
church  of  Mottram,  also  that  the  plaintiff  had  no 
legal  right  to  the  chapel,  if  there  were  one,  inas- 
much as  it  was  appurtenant  to  the  manor  of  Stayley, 
and  that  the  said  manor  and  the  manor  house  be- 
longing thereto  were  still  the  property  of  Lord 
Stamford. 

A.  «/.  Stephens,  Q.  C.  Mclntyre,  and  B,  Shaw 
showed  cause  against  the  rule.  The  authorities  are 
clear  to  the  effect  that  a  private  person  may  lie 
entitled  to  the  freehold  of  a  lesser  chancel  or  chapel, 
though  apparently  forming  part  of  the  parish 
churdi.    See 

Anon.  Case,  3  Salk.  35 ; 

Fuller  V.  Lame,  2  Add.  419 ; 

Johns.  Yade  Meoum,  6th  edit.  177 ; 

2  Nioolas  Test.  Yetost.  428, 478 ; 

Godolph.  fiepertorinm,  2nd  ed.  145 ; 

Digge  s  Parson's  Councillor,  6th  edit.  188; 

Ayliffe's  Parergon,  165 ; 

1  Steph.  Laws  of  the  Cler|^,  248,  251 ; 

Buxton  V.  Batema/n,  Sid.  w,  201 ; 

HilUnasworth  v.  Brewster,  1  Salk.  256 ; 

Bennell  v.  Bialwp  qf  Lincoln,  7  B.  &  C.  113. 
In  Churton  v.  Frewen,  L.  Bep.  2  Eq.  651 ;  16  L.  T. 
Rep.  N.  S.  171,  the  Vice-chancellor  in  his  judg- 
ment says  that  in  ancient  times  Uie  founders 
of  churches  were  verv  generally  lords  of  manors, 
and  that  it  was  the  custom  in  early  times 
for  the  lord  of  a  manor  when  founding  a  church 
to  found  with  it  a  private  chapel  not  annexed 
to  his  house  but  to  the  church  itself,  con- 
sidering perhaps  that  it  derived  some  additional 
sanctity  from  being  as  it  were  made  part  of  the 
church  in  appearance,  and  close  to  the  church,  and 
it  was  a  common  practice  for  lords  of  manors  and 
other  men  of  note  in  the  country  to  obtain  leave 
either  from  the  Pope  or  from  the  Crown,  or  from 
the  patron,  the  ordinary,  and  tiie  incumbent  (and 
the  lord  of  the  manor  would  generally  be  the  patron) 
to  annex  a  chapel  to  an  existing  church.  The  dis- 
tinction between  the  great  chancel  and  these  leaser 
chancels  is  well  established.  See  the  judgment  in 
Griffin  V.  Deighton,  5  B.  &  S.  106,  where  Burn's  Eccl. 
Law,  1,  p.  364,  9th  edit.,  is  cited  to  the  effect  that  it 
is  a  very  groundless  notion  with  impropriators,  that 
they  have  the  same  right  in  the  great  chancel  that 
a  nobleman  hath  in  a  lesser.  There  is  abundant 
evidence  in  the  case  that  the  freehold  of  this  chapel 
belonged  to  the  Earls  of  Stamford  and  Warrington. 
Such  a  freehold  is  like  any  other  freehold,  and  is 
not  appendant  or  appurtenant  to  a  messuage  or 
manor  house,  but,  like  any  other  corporeal  heredita- 
ment, may  be  conveyed  in  gross.  The  authorities 
that  are  relied  upon  as  pointing  to  another  conclu- 
sion, do  not  really  apply,  because  they  only  relate  to 
pews  or  rights  of  sitting  in  the  body  of  the  church. 
As  to  these,  the  law  undoubtedly  is  that  they  must  be 
annexed  to  the  messuage  or  manor  house.  It  is  also 
laid  down  in  some  of  the  authorities  that  there  may 
be  a  prescriptive  right  to  the  use  of  an  aisle  with- 
out a  freehold  in  it,  and  that  such  a  right  must  be 
annexed  teahouse:  (See  Hussey  v.  Leuton,  cited 
12  Co.,  106,  and  Crook  v.  Sampson,  2  Keble,  92  ) 
This  is  altogether  distinct  from  the  case  where  the 
freehold  of  a  chapel  is  in  a  private  person.  Such  a 
chapel  may  be  conveyed  like  any  other  property. 
They  also  cited 
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Co.  litt.  d85a,  343b ; 

1  Johns.  Yade  Mecum,  270,  271 ; 
Winohelsey's  Constitationa  of  Merton  (1305),  in 

2  Johns.  Canons,    pp.  322,  325,  Oxford  edit. 
1851; 

2  Inst.  489 ; 

Highmore  on  Mortmain,  33,  2nd  edit. ; 

Harper* 8  ease,  11  Bep.  23a ; 

Duke  of  Newcastle  y.  Clark,  8  Taunt.  602 ; 

Fra/ncis  v.  Ley,  Cro.  Jao.  866 ; 

Day  ▼.  BedirMeld,  Noy,  104 ; 

AsTier  v.  WkUlock,  L.  Eep.  1  Q.  B.  1 ;  13  L.  T. 

Bep.  N.  S.  254 ; 
1  Brown  Eccl.  Law,  296 ; 
Capel  y.  BuzMO/rd,  6  Bing.  160 ; 
Davison  v.  Qent,  1  H.  &  N.  744  ; 
Himde  v.   Cha/rlUm,    L.  Rep.  2    C.   P.   104;    15 

L.  T.  Eep.  N.  S.  274 ; 
Byerley  y.  Wijidus,  5  B.  &  C.  1 ; 
Lousley  v.  Hayward,  1  Y.  ^  J.  3 ; 
Mainvoaring  v.  OUee,  5  B.  &  A.  356 ; 
Clifford  ▼.  Wicks,  1  B.  &  Aid.  498. 

Giffard  Q.  C.  and  Horatio  Uoud  supported  the 
rule.— The  case  of  Griffin  ▼.  Deighon,  5  B.  &  S.  93, 
shows  that  the  vicar  as  against  a  lay  impropriator 
has  the  right  of  access  to  the  parish  church  through 
any  door  which  leads  immediately  into  it.  The  cir- 
cumstance that  this  door  was  in  the  chapel  makes 
no  difference.  This  chapel  was  an  integral  part  of 
the  parish  church,  and  as  such  no  private  individual 
could  have  a  freehold  it,  at  any  rate  so  as  to  exclude 
the  vicar.  It  was  held  in  Griffin  v.  Deighion,  that 
though  the  freehold  was  in  the  lay  rector  this  was 
merely  a  naked  and  abstract  right,  and  did  not 
entitle  him  to  prevent  the  vicar  having  access  to  any 
part  of  the  parish  church  by  any  oi  its  doors.  It  is 
clear  that  the  right  to  possession  and  management 
of  the  whole  of  the  parish  church  resides  in  the 
vicar  or  spiritual  rector.  Assuming  that  there  can 
be  a  chapel  which  forms  part  of  the  parish  church, 
and  yet  belongs  to  a  private  individual,  the  autho- 
rities show  that  such  a  chapel  must  be  annexed  to  a 
messuage  or  manor-house,  and  cannot  exist  in  gross. 
They  cited 

Co.  litt,  121 ; 

Corvin^s  case,  Bep.  105 ; 

Buxton  V.  Bateman,  Sid.  88,  201 ; 

Churton  v.  Frewen  (sup.) 

Kbllt,  C.  B.— The  action  is  one  of  trespass 
brought  for  the  infringement  of  the  plaintiff's  right 
to  a  chapel  alleged  by  him  to  be  his  soil  and  free- 
hold. The  only  question  raised  upon  the  pleadings 
and  argument  is,  whether  the  plaintiff  is  entitled 
to  the  freehold  in  this  chapel.  The  circumstances 
of  the  case  lie  in  a  very  narrow  compass.  It  appears 
that  there  is  what  is  called  a  chapel,  forming  a 
portion  of  a  parish  church.  It  is  situated  at  the 
eastern  extremity  of  the  south  side  of  the  church, 
and  consists  of  a  space  for  pews  or  seats,  and  two 
portions  of  the  church  wall  itself  on  either  side  of 
a  door  leading  into  the  church.  On  this  door  is  a 
lock,  and  the  alleged  trespass  consisted  in  taking 
off  the  lock,  and  so  passing  into  the  church.  It  is 
contended,  on  the  part  of  the  plaintiff,  that  he  is 
entitled  to  the  soil  on  which  the  chapel  and  (wrtion 
of  the  walls  which  include  the  door  are  erected. 
The  first  question  is,  whether  the  plaintiff  can  have 
a  freehold  interest  in  such  a  chapel.  On  this  point 
we  think  there  is  no  doubt.  There  are  many  of 
these  chapels  forming  part  of  the  parish  church, 
which  belong  to  members  of  the  families  of  noble- 
men or  gentlemen,  whose  ancestors  have  possessed 
mansions  or  other  property  in  the  immediate  vicinity 
with  which  such  chapels  have  been  held  from  ancient 
times.  A  number  of  authorities  of  great  weight 
have  been  alluded  to,  from  which  it  is  clear  that 
these  chapels  do  exist  in  a  number  of  churches,  and 
an)  the  freehold  of  the  persons  who  represent  f ainilies 


that  have  possessed  estates  in  the  neighbourhood. 
The  question  therefore  arises,  whether,  upon  the  evi- 
dence on  which  we  have  now  to  determine  as  a  jury, 
this  chapel  was  the  freehold  of  inheritance  of  the 
Earls  of  Stamford  and  Warrington,  from  whom  it  was 
conveyed  to  the  plaintiff.    I  must  say  if  the  evi- 
dence coupled  with  the  admissions  made  at  the  trial 
is  insufficient  to  establish  the  title,  I  am  at  a  loss  to 
conceive  what  evidence  could  be  sufficient.  It  is  clear 
that  the  repairs  of  the  chapel  have  been  done,  and 
other  acts  of  ownership  exercised  by  the  plaintiff's 
predecessors  in  title  from  time  immemoriaL    It  is 
proved  that  not  only  as  long  as  living  memory 
reaches,  but  it  is  admitted  that  from  time  imme- 
morial the  Earls  of  Stamford  or  their  predecessors, 
and  they  alone,  have  exclusively  repaired  this  chapel, 
including  the  walls  within  which  the  door  in  ques- 
tion is  included.    It  appears,  moreover,  that  the 
pews  or  sittings  within  tiiis  diapel  have  from  time 
immemorial  b^n  occupied  exclusively  by  tenants  or 
other  persons  connected  with  the  Stamford  family. 
The  Earl  of  Stamford,  and  he  alone,  has  always  had 
a  lock  affixed  to  the  door,  and  from  time  to  t  ime 
removed  old  locks  and  substituted  new  ones.    From 
all  these  and  other  circumstances  in  the  absence  of 
reason  shown  by  the  defendant  to  the  contrary,  we 
ought  to  presume  that  the  freehold  of  this  chapel 
belonged  to  the  Earl  of  Stamford,  who  has  conveyed 
it  to  the  plaintiff.    It  is  contended,  in  answer  to 
this,  on  behalf  of  defendant,  first,  that  no  such  pro- 
perty can  exist  at  law ;  and  secondly,  that  it  can 
only  exist  as  annexed  to  some  manor  or  messuage. 
But,  as  before  stated,  when  we  look  at  the  law  on 
the  subject  as  contained  in  the  authorities  cited  on 
both  sides,  we  see  that  a  distinction  exists  between 
one  portion  of-  the  church  structure  and  another. 
There  may  be  rights  of  sitting  and  pews  annexed  to 
messuages  in  the  body  of  the  church ;  those  are 
wholly  distinct  from  the  case  of  an  aisle  or  lesser 
chancel  or  chapel  belonging  to  a  private  individual. 
Pews  must  be  annexed  to  a  messuage,  but  with  re- 
gard to  such  chancels  and  chapels  they  exist  by  law 
as  the  freehold  of    the  person  entitled  to    them. 
The  case  of  Buxton  v.  Bateman,  I  Sid.  88,  cited  in 
support  of  the  defendant's  contention  is  the  case  of 
a  pew,  and  is  distinguishable,  therefore,  from  the 
case  of  a  chapel,  or  portion  of  the  church,  in  which 
a  freehold  estate  may  exist.     The  case  of  Afain- 
waring  v.  Giles,  5  B.  &  Aid.  356,  was  likewise   the 
case  of  a  pew.    Abbott,  C.  J.  there  says,  "  Without 
giving  any  opinion  whether  the  instrument  given 
in  evidence  be  a  valid  instrument  or  not,  I  am  of 
opinion  that  this  being  a  pew  in  the  body  of  the 
church,  and  not  in  a  chancel  which  might  be  the 
freehold  of  an  individual,  no  action  at  common  law 
can  be  maintained  for  a  disturbance  because  the 
pew  is  not  annexed  to  any  house.    Then  again  the 
same  distinction  is  adverted  to  between  pews  in  the 
body  of  the  church,  and  these  chapels  or  portions  of 
the  church  which  may  be  the  freehold  of  a  private 
individual.    It  was  urged  that  even  there  the  title 
must  be  annexed  to  some  manor-house  or  messuage, 
and  various  authorities  have  been  cited  to  show 
that  this  is  so,  as  for  instance  the  passage  in  Co. 
Litt.  121,  122b.     But  that  and  all  the  authorities 
relied  on  referred  to  canes  of  pews.    No  authority 
exists  to  show  that  where  a  chapel  is  claimed  as 
freehold  of  inheritance  it  is  necessary  that  it  should 
be  annexed,  or  in  fact  that  it  can  be  annexed,  to  a 
messuage  or  manor.    I  am  at  a  loss  to  understand 
on  what  principle  it  can  be  contended  that  it  is  so. 
How  can  a  freehold  belonging  to  an  individual  upon 
which   a   chapel  is   built,   because  the    chapel  is 
annexed  to  a  church,  or  for  any  other  reason,  be 
appurtenant  to  a  manor?    It  appears  to  me  that 
this  objection  of  the  defendant's  is  clearly  unsus- 
tainable.   Such  being  then  the  law  of  the  case,  and 
the  facts  with  relation  to  the  plaintiff's  title,  what 
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evidence  is  on  the  side  of  the  defendant  to  rebut 
the  plaintiff's  evidence.  The  only  evidence  of  title 
was  this : — It  appeared  that  the  vicar  in  the 
year  1853  had  taken  off  the  lock,  and  pat 
another  lock  on.  It  is  enough  to  say  that  this 
was  an  act  done  in  modern  times,  and  without 
any  notice  to  Lord  Stamford,  and  can  have  no  legal 
effect  when  opposed  to  the  proof  of  previous  acts  of 
ownership.  Then  the  inscription  stating  that  the 
chapel  was  repaired  by  the  Earl  of  Stamford  as  lord 
of  the  manor  of  Staveley  was  relied  upon.  Now  as 
we  have  already  seen  the  freehold  in  this  chapel 
cannot  be  annexed  to  the  manor  of  which  the  land 
forms  no  part.  This  was  clearly  a  mistake  on  the 
part  of  the  person  who  put  the  hatchment  up,  and 
probably  arose  in  this  way.  The  Earls  of  Stamford 
having  been  possessed  of  a  large  property  in  the 
neighbourhood,  and  also  of  this  chapel,  it  may 
natarally  have  been  supposed  by  a  person  not 
accurately  acquainted  with  legal  principles,  that 
these  properties  were  so  far  connected  together  that 
the  repairs  were  done  by  the  Earls  of  Stamford  in 
their  character  as  lords  of  this  manor.  This  was 
probably  not  the  language  of  a  lawyer,  but  merely 
of  the  person  who  directed  this  inscription  to  be  put 
up.  Under  these  circumstances  and  for  the  reasons 
before  mentioned,  we  think  that  this  rule  must  be 
discharged. 

Bramwibll.,  B. — I  am  of  the  same  opinion. 

Channell,  B. — In  this  case  the  judge  directed  a 
verdict  for  the  plaintiff  to  be  entered,  and  left  the 
question  of  the  plaintiff's  right  to  maintain  this 
action  to  the  determination  of  the  court,  with  power 
10  draw  inferences  of  fact.    We  have,  therefore, 
power  to  determine,  as  a  jury,  all  questions  of  fact 
relating  to  the  title,  and,  looking  both  to  the  law 
and  the  facts,  I  am  of  opinion  that  this  rule  should 
be  discharged.    The  chief  question  is  whether  the 
plaintiff  has  made  out  to  our  satisfaction  that  he 
was  the  owner  of  the  soil  upon  which  the  chapel 
was  built.     Now  it  seems  to  me  quite  clear,  on  the 
evidence,   that  he  was.    There  was  nothing,  it  is 
true,  in  the  position  or  external  circumstances  of 
the  chapel  to  show  that  it  was  not  part  of  the  body 
of  the  church,  and  the  onus  lies  on  the  plaintiff  to 
rebut  the  inference  naturally  arising  from  that,  and 
to  show  clearly  that  it  was  not  so,  but  that  the  soil 
of  the  alleged  chapel  was  his.    Now  the  first  ques- 
tion that  is  raised  is,  whether  there  can  be  such  a 
right  as  is  claimed  in  a  private  individual,  that  is, 
whether  the  plaintiff  can  be  the  owner  of  the  soil  of 
a  chapel  forming  part  of  the  parish  church  ?    Now 
I  think  it  is  clear  that  such  a  right  may  exist. 
Various  modes  may  be  suggested  by  which  this 
right  might  have  been  acquired.    If  I  were  to  make 
a  conjecture  on  the  subject,  and  taking  into  con- 
sideration the  admi-ssions  that  were  made  that  the 
chapel  was  coeval  with  the  church,  and  no  repairs 
had  been  done  to  the  chapel  except  by  the  Earls  of 
Stamford  and  their  predecessors,  I  should  be  of 
opinion  that  in  all  probability  the  earl  or  the  person 
who  first  founded  the  church  did  not  at  that  time 
grant  away  or  divest  out  of  himself  the  soil  of  the 
chapel,  but  retained  it.     The  process  by  which  the 
founder  of  a  church  divested  the  freehold  out  of 
himself  may  be  likened,  for  this  purpose,  to  the 
dedication  of  a  highway,  in  respect  of  its  being  gene- 
rally a  matter  of  evidence  how  far  the  dedication  ex 
tended.    If  the  owner  of  the  land  who  acquiesced 
in  the  consecration  and  dedicated  a  portion  of  the 
soil  upon  which  the  body  of  the  church  stands  to 
the  use  of  the  parishoners  for  religious  purposes, 
has  built   a    chapel   immediately  adjacent  to  the 
church,  and  it  can  be  shown  by  evidence  that  he  did 
not  divest  the  soil  of  the  chapel  out  of  himself,  then 
the  soil  will  remain  in  him,  and  he  may  claim  the 


benefit  thereof  in  an  action  of  trespass.  It  lies,  how- 
ever, upon  him,  to  make  out  that  such  was  the  case. 
The  question  here  is  whether  he  has  done  so.  It  is 
admitted  that  the  church  and  chapel  were  coeval, 
and  that  repairs  have  been  done  to  both,  but  all 
those  done  to  the  chapel  have  been  done  by  the 
Earls  of  Stamford,  and  the  parishoners  never  susg 
tained  the  expense  of  any  of  these  repairs.  To  what 
can  we  refer  this  unless  to  his  title  as  owner  of  the 
soil  ?  That  is  not  idl ;  there  were  sittings  in  this 
chapel  which  had  always  been  occupied  by  the 
tenants  or  persons  connected  with  the  Stamford 
family.  Against  that  we  have  to  set  the  matter  of 
the  hatchment  and  other  matters  put  forward  by  the 
defendant.  I  do  not  say  that  they  may  not  be 
evidence  to  rebut  the  plaintiff's  case,  but  I  think, 
however  that  might  be,  they  are  not  of  any  weight 
or  importance  as  compared  with  facts  proved  or 
admitted  in  his  favour.  The  title  of  the  Earl  of 
Stamford  being  thus  made  out  to  the  freehold  of  the 
chapel,  I  am  clearly  of  opinion  that  it  was  well  con- 
veyed to  the  plaintiff.  I  do  not  see  how  the  chapel 
could  be  appendant  or  appurtenant  to  a  manor,  and 
the  right  to  it,  though  the  description  of  a  right  in 
gross  as  applied  to  it  by  the  argument  for  the  defen- 
dants is  not  strictly  appropriate,  is  so  far  similar  to 
a  right  in  gross  as  to  be  capable  of  being  separately 
conveyed  to  the  plaintiff.  For  these  reasons  I  think 
the  rule  must  be  discharged. 

Rule  discharged. 

Attorneys  for   plaintiff,  Bower  and    Cotton  for 
J^hson. 

Attorney  for  defendant.  Fox  for  Eark  and  Co. 


ELECTION    PETITIONS. 

Reported  by  F.  O.  Crump,  Esq.,  Burlster-at-Law. 

BEVERLEY  ELECTION  PETITION. 

March  8,  9,  10,  and  11  j  1869. 

Municipal  and  Parliamentary    elections — Bribery  for 
the    "  double  evenf* — Pasture  masters — Corrupt  elec- 
tion of  —  Evidence— Point  reserved. 

The  municipal  election  took  place  about  a  Jortnight 
before  the  borough  Parliamentary  election. 

At  the  municipcd  election  persons  who  had  also  votes  for 
the  borough  received  bribes  very  much  larger  tha'^ 
UKU  usually  aiven  at  municipal  elections,  and  subse- 
quently voted  at  the  Parlicunentary  elections  for  the 
party  which  btibed  at  the  municipal  election : 

Held  to  be  bribery  affecting  the  seats  of  the  members 
returned  by  such  means. 

Where  an  unusually  large  atnount  is  spent  at  a  municipal 
election,  and  under  the  above  circumstances,  the  in- 
ference necesscwily  is  that  it  was  intended  to  operate 
and  did  operate,  and  did  influence  the  votes  given  at 
the  Parliamentary  election. 

There  being  a  great  number  of  electors  bribed: 

Held,  that  the  election  was  void  at  common  law,  without 
rejerence  to  the  statute. 

Under  the  unll  of  one  W.,  twelve  ^^  pasture  masters," 
are  annually  chosen  in  the  boro^h,  who  distribute  the 
interest  of  a  swn  of  l^OOl.  atnongst  poor  freemen  and 
their  kindred,  the  direction  of  the  will  being  that  the 
money  should  be  given  in  substantial  amounts,  and  nut 
scattered  over  a  large  number  of  persons.  During  the 
year  in  which  the  election  took  place,  however,  tlie  gift 
was  disttibuted  in  a  number  of  small  sutns  to  a  great 
number  of  ^teisons.  Thirty- three  of  these,  persons  had 
votes,  and  twenty-six  of  these  votes  were  given  for  the 
respowknts  at  the  election. 

It  being  proved  that  the  pasture  masters  were  ejected  by 
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bribery  on  the  part  of  the  party  to  which  the  reapon- 
denta  belonged: 

Heid,   that     such  a  state  of  things  must  teil  natch 
in  the  consideration  o/ the  validity  of  the  election. 

Where  it  is  desired  to  reserve  a  point  of  law  under  sec- 
tion 12,  it  should  be  distinctly  brought  to  the  knowledge 
of  the  learned  judge,  as  at  rfisi  Prins. 

This  was  a  petition  against  the  return  of  the  two 
sitting  ConserYative  members,  Sir  H.  Edwards  and 
Capt.  Kennard. 

Sargood,  Serjt^  and  Waddy  appeared  for  the 
petitioners, 

BallanHne,  Serjt.,  Giffard,  Q.  C,  and  Edwards  for 
the  respondents. 

The  case,  as  stated  by  Sargood,  Serjt.,  was  sap- 
ported  in  all  material  points  by  the  witnesses,  apd 
it  therefore  becomes  unnecessary  to  refer  to  the 
evidence  to  any  greater  extent  than  appears  in  the 
judgment. 

Sargood  said  there  was  no  prayer  for  the  seat  for 
any  other  party,  and  therefore  there  would  be  no 
scrutiny.  Beverley  contained  four  parishes,  with  a 
population  of  about  13,000.  The  parishes  were  St. 
John's,  St.  Martin's,  St.  Mary's,  and  St.  Nicholas. 
Prior  to  the  last  Reform  Bill  there  were  1240  voters, 
but  in  consequence  of  the  recent  alteration  in  the 
law  there  bad  been  an  acce  sion  of  new  voters,  and 
the  number  of  electors  had  now  been  increased  to 
2600.  Of  these  865  were  freemen.  The  municipal 
borough  was  divided  into  two  wards,  and  comprised 
1430  voters,  who,  with  few  exceptions,  were  voters 
also  at  the  Parliamentary  election.  The  last  muni- 
cipal election  occurred  on  the  2nd  Nov.,  and  the 
Parliamentary  election  followed  on  the  17th  Nov. 
The  result  of  the  Parliamentary  contest  was  that 
Sir  H.  Edwards  polled  1132  votes;  Capt.  Kennard, 
986  votes ;  the  Hon.  M.  C.  Maxwell,  895  ;  and  Mr. 
A.  TroUope,  740.  The  two  former  gentlemen  were 
Conservatives  and  the  two  latter  Liberals.  Sir 
H.  Edwards,  when  he  first  entered  upon  his 
connection  with  the  town  was  a  stranger,  so 
far  as  its  commercial  and  social  interests  were 
concerned,  but  he  had  since  become  chairman 
of  the  Beverley  Waggon  Compaoy  (Limited), 
which  had  carried  on  an  extensive  manufacturing 
business  in  the  town.  In  1857  Sir  Henry  Edwards 
was  first  elected  a  member  for  the  borough  in  con- 
junction with  Mr.  Denison.  In  1859  there  was 
another  election,  when  Sir  H.  Edwards  was  returned 
with  Mr.  Waiters,  who  was  afterwards  succeeded  by 
Mr.  Walker.  Mr.  Walker  was  also  a  Conservative, 
although  it  was  not  until  the  advent  of  Sir  Henry 
Edwards  that  Beverley  returned  two  Conservative 
members.  In  1865  Sir  H.  Edwards  was  again  re- 
turned in  conjunction  with  a  gentleman  named 
Sykes,  also  a  Conservative.  In  1868  the  last  elec- 
tion was  held,  at  which  Sir  H.  Edwards  was 
returned  with  Capt.  Kennard.  There  was  a  draper 
named  Wreghitt  in  Beverley,  and  from  the  earliest 
appearance  of  Sir  H.  Edwards  in  the  town  Mr. 
Wreghitt  appeared  to  have  been  Sir  Henry's  recog- 
nised confidant,  and  to  have  carried  out  certain 
arrangements  in  connection  with  the  place,  all 
having  one  intended  tendency,  viz.,  to  consolidate 
Sir  Henry's  position  as  member  for  the  borough. 
There  was  an  Act  passed  in  1836  to  provide  for  the 
better  regulation  of  the  common  pastures  of  the 
borough  of  Beverley.  Persons  on  Uie  list  of  free- 
men of  the  town  were  entitled  to  certain  privileges 
arising  out  of  these  pastures,  and  the  pasture  free- 
men on  the  Ist  March  annually  elected  what  were 
called  twelve  pasture  masters  and  two  auditors. 
There  was  a  considerable  sum  of  money  annually  at 
the  disposal  of  the  pasture  masters,  who  had  also  a 


large  amount  of  patronage  in  the  employment  of 
tradesmen  in  connection  with  the  trust.    Last  year 
the  accounts  showed  that  G30L  was  spent  by  the 
pasture  masters.     There  were   thirty-one  trades- 
men,   eleven    labourers,     eleven    neatherds,    &c.^ 
employed,     and     nearly     the    whole    of     these 
voted    for     Edwards    and     Kennard.      Beverley 
was  a  place  in  which  political  contests  had  existed 
from  time  immemorial,  but  for  years  no  political 
feeling  had  been  allowed  to  influence  the  election  of 
the  pasture  niasters,  six  being  appointed  on  one 
side  and  six  on  the  other     It  was  only  when  Sir  H. 
Edwards  came  to  the  town  that  it  was  thought 
convenient  and  advisable  to  change  this  order  of 
things,  and  Mr.  Wreghitt  succeeded  in  bringing 
about  a  domination  of  twelve  Conservative  pasture 
masters,  so  as  to  get  what  ultimate  political  benefit 
might  be  obtained  from  the  experiment.    A  gentle- 
man named  Walker,  by  a  will  made  in  1854,  left  as 
a  gift  to  the  pasture  freemen  a  sum  of  1400/.  capital 
stock  in  the  East  Lancashire  Railway  Company. 
The  dividends  on  this  stock  were  to  be  applied, 
according  to  the  trusts  of  Mr.  Walker's  will,  to 
such  of  the  poor  freemen  of  the  borough  of  Beverley 
as  were  on  the  pasture  freemen's  roll,  and  as  might 
require  the  same  by  reason  of  any  loss  having  been 
sustained  by  the  death  of  their  sheep  and  pigs,  or  to 
help  them  on  and  up  in  the  world.    Mr.  Walker 
further  directed  that  the  payments  should  be  made 
in  such  substantial  sums  as  would  effect  the  object 
which  he  had  in  view,  and  not  in  small  amounts. 
This  gift  could  be  prostituted  for  political  purposes, 
and  &e  pasture  freemen  having  been  induced  to 
elect  twelve  Conservative  pasture  masters,  the  gift 
was  at  the  disposal  of  those  gentlemen,    llie  result 
of  their  proceedings  was  that  eighty-five  persons 
were  last  year  recipients  of  the  bounty  of  Mr. 
Walker ;  of  these  thirty- two  were  voters,  and  of  these 
twenty-three  again  voted  for  Edwards  and  Kennard, 
although  nine  would  not  have  their  political  creed 
distur&d  by  the  pasture  masters.    Support  of  the 
Conservative  party  was  made  a  condition,  however, 
of  the  freemen  receiving  the  bounty;  and  so  far 
from  the  intentions  of  Mr.  Walker,  the  donor,  being 
carried  out,  as  to  substantial  sums  being  given,  the 
sums  paid  away  ranged  from  20s,  to  60«.,  most  of 
them  being  from  20^.  to  30«.,  while  persons  who  did 
not  vote  right,  according  to  the  views  of  the  pasture 
masters,  had  but  very  small  chance  of  getting  any- 
thing.    There    was  another  way  in   which    Mr. 
Wreghitt  found  it  convenient  to  influence  the  town. 
The  freemen  of  Beverley  were  voters  on  the  Parlia- 
mentary   roll    without   the    necessary    household 
qualification,  and  since  Sir  H.  Edwitfds  has  been 
member   for   Beverley    Mr.    Wreghitt   had    been 
actively  intervening  in  furnishing  money  to  young 
men  who  wanted  to  take  up  their  freedom.    This 
money  came  avowedly  from  the  pockets  of  Sir  H. 
Edwards,  and  was  advanced  on  the  understanding 
that  the  newly  admitted  freemen  were  to  vote  for 
the  Conservative  par^.    At  the  municipal  elections, 
again,  there  had  been  avowedly  a  system  of  bribery 
carried  on,  but  although  the  respondents  could  not 
escape  from  the  admission  of  the  truth  of  this,  their 
effort  would  be  to  separate  the  municipal  from  the 
Parliamentary  elections,  so  as.to  induce  his  Lordship 
to  believe  that  what  had  been  done  wrongly  at  the 
first  ought  not  to  be  charged  against  those  who  were 
interested  in  the  second.    The  result  had,  however, 
undoubtedly  been  that  the  Parliamentary  elections 
were  influenced  by  what  was  done  at  the  municipal 
elections.     The   market  price  of  a  vote  at  the 
municipal   elections  for  Beverley  was  almost  as 
well  known  as  the  price  of  butter;  from  half-a- 
crown  to  55.  per  head  was  the  rate  at  which  votes 
could  be  purchased  for  the   sake  of  carrying  an 
election  for  a  town  councillor.     But  in  1868  a 
most   remarkable   state   of    things   arose.      The 
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liberaU  bad  their  committee-room,  at  which  voting 
papers  were  filled  up  and  carried  to  the  poU ;  aod 
the  Tories  had  their  committee-room,  where  voting 
papers  were  also  made  out  and  carried  to  the  poll. 
The  Tories  showed  their  success  at  a  very  early 
hour ;  he  would  not  say  by  what  means  that  success 
was  obtained,  but  by  hab-past  ten  in  the  morning 
the  triumph  of  the  Tory  party  was  so  evident  that 
the  Liberals  retired  from  the  contest  altogether  and 
closed  their  committee-rooms,  so  that  from  half- 
past  ten  very  few  Liberals  voted.    Now  came,  how- 
ever, the  most  remarkable  incident  in  the  case,  an 
incident  upon  which  the  greater  part  of  the  case 
depended.      When   the   Liberals  had  retired,  one 
would  have  thought  that  the  Tories  would  have  been 
aatisfied  that  they  had  won  the  day,  and  that  they 
neither  would  have  hunted,  up  votes  or  paid  for  votes. 
But  instead  of  this  being  the  case  more  voters  were 
brought  up  by  the  Tories,  and  the  price  paid  for 
each  vote  rose  to  15«.  or  20s.— a  rate  which  had 
never  been  heard  of  before  in  a  municipal  contest. 
The  fact  was  that  the  Tories  were  keeping  open  the 
poll  for  the  purpose  of   influencing  the  election 
which  was  to  come  o£f  in  fifteen  days.    Men  who 
came  up  at  the  municipal  election  intending  to  vote 
for  the  Liberals,  and  who  went  away  when  they 
found  that  the  Liberals  had  abandoned  the  contest, 
were  bought  up  by  the  Tories,  and  told  in  plain, 
anmistakeable  terms,   *'  We  are  going  in  for  the 
political  event,  and  the  price  we  are  giving  is  from 
15s.  to  20s,  per  head;  what  do  you  say?"    They 
were  also  told  that  they  would  be  expected  to  poll 
for  Sir  U.  Edwards  on  the  17th  Nov.,  and  that  the 
Conservatives  were  "  winning  the  little  go  in  order 
to  secure  the  g^at  go."    There  was  a  place  called 
the  Golden  Ball,  and  at  this  place,  after  the  muni- 
cipal voters  had  been  seen  to  vote  for  the  Conserva- 
tires,  they  were  paid  in  hard  cash  over  the  counter. 
The  only  effort  which  would  be  made  on  the  other 
side  would    be  to  detach  what  was  done  at  the 
manicipal  election  from  the  Parliamentary  election. 

This  case  having  been  substantially  supported, 

BaOantine,  Serjt.,  for  the  respondents,  relied  upon 
the  fact  that  it  had  not  been  proved  that  the 
respondents  had  expended  a  shilling  in  bribery  at 
the  Parliamentary  election. 

Mabtin,  B.— This  is  a  petition  presented  by  Luke 
Hind,  John  Armstrong,  and  Joseph  Danuatt,  which 
prays  that  it  may  be  determined  that  Sir  Henry 
Edwards  and  Edmund  Hegan  Kennard  were  not 
duly  elected  or  returned  at  the  late  election,  and 
that  their  election  is  void.    It  states  two  grounds 
upon  which  the  election  is  sought  to  be  so  declared. 
The  first  is,  that  these  gentlemen  were  guilty  of  the 
offences  provided  against  by  the  2nd  section  of  the 
17  &  18  Vict.,  c.  102,  which  relates  to  bribery ;  and 
by  the  4th  section  of  the  same  Act,  which  relates  to 
treating ;  and  by  Uw  5th  section,  which  relates  to 
undue  influence.   But  the  last  averment  in  this  peti- 
tion charges,  as  it  seems  to  me,  sufficiently  well  that 
ttiis  election  is  void  by  reason  of  the  general  bribery 
of  a  mass  of  persons  who  voted  at  it,  whose  votes 
were  therefore  worthless  and  of  no  avaiL     That 
seems  to  me  to  be  sufficiently  averred  in  the  fourth 
paragraph  of  this  petition.   I  have  given  this  matter 
as  much  consideration  as  is  in  my  power,  and  if  I 
thought  it  at  all  likely  that  further  consideration 
would  alter  the  view  I  have  formed,  I  would  post- 
pone my  judgment  until  to-morrow  morning ;  but 
the  conclusion  that  I  have  arrived  at  is  a  very  clear 
one,  and  I  think,  for  the  reasons  I  shall  state,  that 
I  am  called  upon  to  declare  this  election  to  be  null 
and  void.    The  law  upon  this  subject  is  perfectly 
dear.     When  persons  have  conferred  upon  them 
the  franchise  of  voting  at  an  election  for  members 


of  Parliament,  or  for  any  other  office  of  trust,  the 
law  imposes  upon  them  the  duty  of  exercising  that 
franchise  honestly,  and  without  being  unduly  in- 
fluenced. It  is  the  duty  of  every  person  who  obtains 
the  franchise  so  to  act,  and  his  real  duty  is  to  endea- 
vour to  determine  which  of  the  candidates  he  in  his 
conscience  believes  to  be  the  best  fitted  to  represent 
the  interests  of  the  country  in  Parliament,  and  to 
vote  for  that  man.    Now,  no  doubt  this  is  a  duty  of 
imperfect  obligation,  and  that  there  are  many  influ- 
ences which  induce  a  voter  not  to  act  upon  it,  and 
which  the  law  cannot  prevent.    No  law  could  pre- 
vent the  influence  of   relationship  upon  a  person 
when  called  upon  to  vote  for  a  relation;  no  law 
could  prevent  a  man  voting  for  a  friend  whom  he 
had  long  known.    Nor  could  it  be  possible  to  pre- 
vent gratitude  for  services  conferred  from  having 
influence  upon  a  person  about  to  vote.    These  are 
influences  which  will  exist  as  long  as  human  nature 
exists,  and   no  law  could  control  them.    Again, 
there  are  other  influences  which,  in  the  same  way, 
no  law  can  control.     The  influence  arising  from 
high  birth ;  from  the  candidate  living  in  the  neigh- 
bourhood  of    the    town,  and    being    known    and 
respected  there.    This  is  a  sort  of  influence  which 
will  exist,  and  properly  ought  to  exist ;  but  there 
have,  from  the  earliest  times,  been  what  are  called 
undue  influences,  and  if  a  voter's  mind  is  affected 
by  an  undue  influence  when  giving  his  vote,  the 
vote  is  void.    A  man  giving  a  vote  for  a  member  of 
Parliament  under  what  the  law  deems  undue  in- 
fluence gives  no  vote  at  all.    It  is  the  vote  of  a  man 
who  is  incompetent  to  give  one.    The  influence  is 
difficult  to  be  got  at,  but  when  it  is  got  at  it  destroys 
the  vote.    This  is  the  common  law  of  England ;  it 
depends  upon  no  statute.    It  is  true  that  the  law 
was  administered  for  years,  indeed  up  to  the  present 
year,  by  a  tribunal  of  persons  not  necessarily  con- 
nected with  the  law,  and  there  is  no  doubt  that  con- 
tradictory decisions  have  been  given  by  committei^s 
of  the  House  of  Commons,  in  my  belief,  intending 
to  do  what  was  right.    But  the  matter  is  now  to  be 
decided  by  a  judge  ap-oiuted  for  the  purpose.    I 
need  not  say  more,  than  that  I  sit  under  the  com- 
pulsion of  an  Act  of  Parliament  to  try  this  case. 
It  is  no  voluntary  act  of  mine ;  I  am  sitting;  here 
under  the  compulsion  of  an  Act  of  Parliament,  and 
of  the  resolution  of  the  judges  that  it  was  my  duty 
to  undertake  this  office,    ^low  this  is  .the  common 
law,  and  it  is  a  consequence  of  it,  that  if  the  judge 
is  satisfied  that  the  votes  of  a  considerable  number 
of   persons   were  corrupted    and  bribed  (in  this 
case  I  think  there  is  evidence  that  from  800  to 
1000  were),  if  he  arrives  at  that  conclusion,  how- 
ever innocent  the  candidate  may  be,  and  thouKh 
himself   unconnected  with    corrupt  practices,    his 
election  is  void,  by  reason  of  the  incapacity  of  the 
voters  because  of  general  corruption,  to  give  valid 
and  effective  votes.    Corruption  has  existed  to  a 
very  great  extent  in  England,  and  Parliament  has 
for  the  last  200  years,  from  time  to  time,  endea- 
voured to  stem  it.      They  have  enacted  very  many 
Acts,  and  the  Acts  which  now  exist  are  exceedingly 
strong  and  cogent.    But  in  deciding  that  a  member 
is  incapacitated  from  sitting  by  reason  of  an  Act 
of   Parliament,  the  judge  must  be  satisfied  that 
within  the  words  of  the  Act  a  thing  has  been  done 
for  which  the  enactment  declares  his  election  to  be 
void.    And  it  is  a  mistake,  which  I  have  seen  re- 
peatedly in   print   during   the  last   six  weeks,  to 
suppose  that  a  judge  in  deciding  upon  an  election 
petition  may  deal  arbitrarily  and  according  to  his 
discretion  with  it ;    that  if  he  thinks  a  thing  has 
been  done  wrong  by  a  candidate,  although  the  Act 
of  Parliament  does  not  declare  that  it  shall  vacate 
the  seat,  be,  exercising  his  discretion  upon  it,  may 
declare  the  seat  to  be    void,   and  so  unseat  the 
member.     I  have  seen  that  mistake  in  print  more 
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than  once ;  and  it  seems  to  be  supposed  that  if  a  thing 
is  done  by  a  candidate  which  is  contrary  to  some 
Act  of  Parliament,  the  judge — although  the  Act 
does  not  provide  that  it  shall  cause  a  forfeiture  of 
the  seat — is  to  interfere  and  say,  of  his  own  mere 
will,  that  it  does.  But  such  is  not  the  law  ;  he  has 
no  discretion  in  the  matter  ;  he  has  to  take  the  Act 
of  Parliament  and  read  it  and  give  it  its  true  con- 
struction, and  except  the  facts  are  proved  which 
the  Act  declares  to  afiFect  the  seat,  he  has  no  right 
to  unseat  the  candidate.  A  judge  is  just  as  much 
bound  by  the  law  in  trying  an  election  petition  as  if 
he  were  trying  a  case  at  Nisi  Prius,  or  trying  a 
man  for  his  life  at  York.  He  has  no  discretion 
whatever  in  the  matter,  he  has  merely  to  carry  out 
the  law.  With  regard  to  the  supposed  offences 
against  the  Act  of  Parliament,  I  do  not  say  that 
there  is  no  evidence  of  them,  because  I  think  there 
is ;  but  if  the  case  rested  upon  the  Act  of  Parlia- 
ment alone,  I  should  think  that  it  would  fail  for 
want  of  proof  of  agency,  within  the  meaning  of  the 
statute.  The  case  of  undue  influence  that  was 
brought  forward  yesterday  with  respect  to  the  man 
Whitton  fails,  because  there  was  no  agency  proved 
between  Whitton  and  these  gentlemen ;  and  there- 
fore the  question  depends  upon  the  common  law, 
and  the  facts  which  have  been  proved  before  me, 
and  the  inferences  which  I  draw  from  them.  The 
facts  are  all  pretty  clear,  and  I  am  not  aware  of  any 
discrepancy  upon  them,  except  that  Mr.  Wreghitt 
has  sworn  that  what  Vickers  swore  yesterday  with 
respect  to  the  lOOL  was  not  true.  He  also  denied 
what  was  said  with  regard  to  a  sum  of  40/.  paid 
upon  some  former  election ;  he  says  that  that  is  not 
true.  Whether  he  or  Vickers  was  telling  the  truth 
I  know  not,  nor  is  it  material  for  me  to  decide,  for 
in  my  judgment  these  matters  are  immaterial  in  the 
present  case.  The  facts  are  these,  and  I  am  now 
speaking  of  undoubted  facts,  proved  as  well  by  the 
evidence  for  the  respondents  as  for  the  petitioners. 
It  appears  that  Sir  Henry  Edwards  is  chairman  of 
a  company  here,  for  the  manufacture  of  waggons 
and  agricultural  implements,  called  the  Beverley 
Waggon  Company  (Limited).  And  far  be  it  from 
me  to  say  that  the  circumstance  of  his  being  chair- 
man of  such  a  company  is  an/  disqualification  for 
his  sitting  in  Parliament.  On  the  contrary,  I 
think  that  no  man  is  more  fit  to  represent  a  town 
like  Beverley  than  a  man  who  is  connected  with 
business  in  it.  I  know  no  one  who,  prima  facie,  is 
more  entitled  to  consideration  than  such  a  man. 
The  manager  of  that  company  is  Mr.  Norfolk, 
whose  evidence  we  had  to-day,  and  we  shall  see 
hereafter  what  part  he  took  with  regard  to  this 
matter.  It  appears,  further,  not  merely  from  the 
evidence  of  Vickers,  but  from  the  evidence  of  Mr. 
Wreghitt  himself,  that  the  latter  has  been  the 
agent  of  Sir  Henry  Edwards  for  the  last  twelve 
years.  It  seems  that  at  the  commencement  of  that 
time  the  constitution  of  the  town  council  in  this 
borough  was  a  mixed  constitution  of  Conservatives 
and  Liberals,  which  is  generally  the  case  through- 
out the  kingdom  ;  but  Mr.  Wreghitt  has  stated  that 
since  then  there  has  been  bribery  in  every  municipal 
election  where  a  contest  has  taken  place,  and  that 
the  amount  spent  has  averaged  from  5o£  to  70/.  a 
year,  and  upon  the  contested  elections,  from  ISO/, 
to  140/. ;  in  one  election  which  occurred  before,  he 
said  800/.  was  spent ;  but  there  has  been  systematic 
bribery  at  the  elections  of  the  town  council  of  this 
borough  for  the  twelve  years  during  which  he  has 
acted  as  agent  for  Sir  Henry  Edwards.  It  may  not 
be  the  result  or  the  consequence  of  it,  but  the  fact 
is,  that  that  body  is  now  substantially  of  one 
political  party,  and  is  now  wholly  in  the  hands  of 
that  party  to  which  Mr.  Wreghitt  and  Sir  Henry 
EdwflGxls  belong.  But  the  matter  does  not  rest  here. 
The  freemen  of  this  town  have  a  large  quantity  of 


land  in  which  they  are  entitled  to  rights  of  pasture* 
Their  rights  are  regulated  by  an  Act  of  Parliamentr 
the  effect  of  which  is  that  there  are  to  be  annually 
chosen  twelve  persons,  who  are  called    **  pasture 
masters,"  and  from  the  account  which  lies  before 
me,  they  employ  tradesmen  and  labourers  to  a  con- 
siderable amount.     I  see  that  in  one  year  154/  ]8«. 
seems  to  have  been  so  expended  by  them.    The 
annual  income  seems  to  be  940/1,  a  very  large  sum 
of  money.    It  is  not  contradicted  that  from  the 
time    Mr.  Wreghitt   has    acted   in  this  borough, 
bribery  has  been  made  use  of  at  every  election  of 
these  pasture  masters,  and  the  effect  has  been  that 
the  whole  of  them  are  now  of  the  one  political 
party.      It    formerly    was    the    practice  that   six 
of    one    side    and   six  of    the   other     held    these 
offices.    These  pasture  masters,  under  the  will  of 
a  person  named    Walker,    have    the    distribution 
of  the  interest  of  1400/.  railway  stock,  and  nothing 
can  be  more  plain  and  distinct  than  the  direction  of 
the  will  upon  the  matter.     It  is   **  to  be  divided 
amongst    such  poor    freemen  of    the   borough   of 
Beverley,  or  their  vridows,  or  sons,  as  may  require 
the  same,  by  reason  of  losses  that  they  may  have 
sustained  by  the  death  of  their  horses,  cattle,  sheep, 
or  pigs,  and  to  enable  them  to  purchase  stock  or 
carts,  or  necessary  things  of  a  like  nature,  to  help 
them  on  in  the  world."    And  it  is  declared  to  be  his 
wish  and  intention  '*  that  such  payments  and  assist- 
ance should  be  made  in  such  substantial  sums  as 
would  effect  the  object  that  he  had  in  view,  and 
that  they  should    not  be    given  in  any    smaller 
amounts,  so  as  to  embrace  a  greater  number  of 
objects."  I  have  before  me  an  account  of  the  manner 
in  which  this  gift  has  been  distributed  last  year, 
and  instead  of  being   destributed  in  considerable 
sums,  it  is  distributed  in  a  number  of  small  sums. 
It  extends  over  a  great  number  of  persons,  and 
amongst  them  there    are  thirty-three    who    have 
votes,  and  of  those,  twenty-six  votes  were  given  for 
Sir  Henry  Edwards  and  Capt.  Kennard  at  the  last 
election.    Now,   if  the  case  had  rested  here,   yon 
would    have    had     in     this    borough    bribing     at 
the   municipal    elections,    and    in    the  result,  the 
whole  of    the    body  substantially   merged  in  one 
political  party.     You  would  have   had  that   done 
avowedly  by  bribery   and  corruption;   you  would 
have    had    the    Beverley  pasture   masters  elected 
in   the    same    way    by    bribery    and    corruption, 
and  the  money  distributed  in  the  manner  I  have 
stated.    That  would  itself  be  a  matter  that  would 
tell  much  in  consideration  of  the  present  question  ; 
but  that  is  not  all.    It  was  known  in  the  summer 
that  the  general  election  would  take  place  as  soon 
as  the  register  could    be    completed.     The  then 
Government  were    pledged    to    that,   and  it  was 
stated  in  a  letter  from  Mr.  Hardy  to  the  Mayor  of 
Birmingham,  that  the  dissolution  would  take  place 
about  the  1 2th  Nov.    It  was,  therefore,  perfectly 
well  known  that  the  election  would  take  place  some 
time  in   November.      The  municipal  election  was 
held  upon  the  2nd  Nov.,  and  the  other  was  immi- 
nent, and  did,  in  point  of  fact,  take  place  that  day 
fortnight.    Upon  the  Saturday  before  the  muni- 
cipal election,  and  upon  the  Monday  (the  day  of 
the  election),  Mr.  Norfolk  (whose  salary  is  SOOi  a 
year)  applied  to  a  bank  in  this  town,  and  procured 
credit  for  the  sum  of  800^    He  did  not  want  the 
money  himself,  but  he  obtained  from  the  bank  this 
sum  of  800/.  upon  his  credit,  and  gave  it  for  the 
purpose  of  being  distributed  in  bribery  to  the  men 
he  named,   several  of    whom    were    persons    who 
have  been  proved  to  have  accompanied  Sir  Henry 
Edwards  and  Capt.  Rennard  during  their  canvass, 
and  not  one  of  them  is  called  as  a  witness  upon 
this  trial.    And  although  Mr.  Wreghitt  stated  (and 
I  have  no  doubt  stated  correctly)  that  the  highest 
sum  he  had  ever  known  employed  in  any  previous 
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nmnicipal  election  for  the  purposes  of  bribery  was 
from  120^  to  130/.,  upon  Monday,  the  2nd  Nov.  last 
a  fortnight  before  the  Parliamentary  election,  the 
snm  of  800L  (six.  times  as  much  as  had  ever  been 
spent  before)  was  spent  in  bribing.    And  by  whom 
was  it  spent?    It  was  spent  by  persons  who  are 
named  —  Mr.   Lowther,  Mr.   Thirsk,  and  others, 
all  active   supporters  of    Sir   H.  Edwards.      But 
again,   it    is    proved    and    it    is    not    disputed, 
that  in  the  early  part  of  the  day  the  municipal 
election  was  decided,  the  money  had  done  its  work, 
and  the  Conservative  party  had  obtained  an  over- 
whelming majority.    But  it  is  proved  most  dis- 
tinctly, that  after  that  was  done  man  after  man  was 
bribed  with  sums  varying  from  1/.  to  I5s. ;  and  it 
was  proved,  and  not  disputed,   that  the  ordinary 
bribe  at  municipal  elections  did  not  exceed  58.  ; 
that  it  ranged  from  2«.  to  5«.,  and  no  evidence  was 
given  to  the  contrary.    So  that  upon  the  2nd  Nov. 
last  the  bribe  rose  from  5«.,  the  utmost  that  had  been 
given  before,  to  three  times  that  sum,  and  in  some 
instances  to  four  times.    It  was  stated  to-day  in 
the  witness-box  by  the  gentleman  who  provided 
this  money  (Mr.  Norfolk),  that  the  SOOL  was  so 
spent.    Now,  assuming  that  it  was  IL  each,  there 
would  be    800  persons  bribed.    Assuming  it  was 
17s.  Gd.  or  15s.,  of  course  the  number  would  be 
larger,  and  I  think  that  the  evidence  shows  that  in 
alt  probability  there  were  bribed  for  the  purpose  of 
that  municipal  election  a  number  approaching  to 
1000  persons.    Those   persons   are    probably  of  a 
low  class  of  life.    There  are  2600  voters  in  this 
borough,  and  it  would  appear  that  for  the  municipal 
election  (and  the  voters  are  pretty  nearly  the  same 
persons  who  vote  for  the  borough  election)  there 
were  800  persons  at  least  to  whom  money  was  paid ; 
to  that  the  state  of  things  was,  that  upon  the  Mon- 
day fortnight  before  the  borough  election  8001  had 
been  distributed  substantially  among  the  people  who 
were  about  to  vote  at  it  by  members  of  the  Conser- 
vative party,  many  of  whom  accompanied  Sir  Henry 
Edwsrds  and  Captain  Eennard  in  their  canvass. 
What,  then,  is  the  inference  to  be  drawn  from  that  ? 
Four  or  five  witnesses,  as  Mr.  Serjeant  Sargood 
stated,  swore  they  were  told  at  the  time  that  the 
money  was  for  "  the  double  event,"  which  people  in 
the  East  Riding  of  Yorkshire  will  readily  under- 
stand.   When  I  find  the  actual  bribers,  the  persons 
who  paid  this  money,  active  in  support  of  the  two 
candidates,  and  going  about  with  them'  in  their 
canvass  ;  when  I  find  bribes  four  times  as  much  as 
the  hitherto  ordinary  bribe,  and  when  I  find  such 
an  enormoas  sum  of  money  spent,  what  conclusion 
can  I,  or   can   anyone,  possibly  draw  from  these 
facts?    The  conclusion,  as  it  seems  to  me,  is  in- 
efitable,  that  it  was  spent  for  the  purpose  of  influ- 
encing the  borough  election  as  well  as  the  municipal 
one.    It  seems  to  me  that  this  is  confirmed  by  every 
circumstance  in  the  case.    I  fully  accept  what  Sir 
Henry  Edwards  and  what  Captain  Kennard  say ;  I 
have  no  desire  to  impute  to  them  any  other  than 
that  they  gave  their  evidence  truly.    But  just  con- 
sider what  their  partisans  must  have  been.    They 
were  in  company  with  them  for  a  whole  fortnight 
after   the    bribery.      Lowther    and    Thirsk    were 
both   engaged    in    distributing    the    money,    and 
yet  those  men  never    mentioned    to   Sir    Henry 
Edwards  or  Captain  Kennard  what  had  taken  place. 
What  does  that  tell  to  anyone,  but  that  they  knew 
the  wicked  work  in  which  they  had  been  concerned, 
and  that  they  would  not  mention  it  to  Sir  Henry 
Edwards  or  Capt.  Eennard,  because  they  thought 
(and  I  have  no  resison  to  say  otherwise)  that  those 
two  gentlemen  would  have  stated  their  dissatisfac- 
tion and  their  unwillingness  to  be  concerned  in  such 
a  transaction ;  but  that  it  was  meant  and  intended 
for  the  purpose  of  the  borough  election,  I  have  no 
more  doubt  in  my  own  mind  than  that  I  am  sitting 


m  this  chair.  The  men  who  bribed  Lowther,  Thirsk, 
Watson,  and  Vernom  are  not  one  of  them  called  to 
deny  a  sinprle  word  that  has  been  said.  They  are 
in  this  town,  and  could  have  been  called  without 
the  slightest  difficulty,  but  not  one  of  them  has 
Deen.  What  inference  can  any  man  draw  from 
that,  but  that  they  perfectly  well  knew  that  if  they 
were  in  the  witness-box  it  would  be  dragged  from 
them  that  it  was  for  the  borough  election  they  were 
acting  as  well  as  for  the  municipal  ?  Not  a  man 
has  l^en  called  for  the  respondents  connected  with 
this  town,  except  Mr.  Wreghitt,  of  whom  I  have 
already  spoken,  and  Mr.  Norfolk,  the  man  who  sup- 
plied the  money.  None  of  the  others  are  called ; 
and  altogether  it  seems  to  me  that  the  inference 
is  irresistible,  that  this  money  was  employed  by 
them,  not  only  for  the  purpose  of  the  muni- 
cipal election,  but  also  for  the  Parliamentary, 
and  that  there  were  a  number  of  ,persons 
to  the  extent  that  I  have  mentioi.ed,  bribed; 
for  if  they  were  not  to  that  extent,  the  per- 
sons who  did  it  being  all  partisans  of  the  two  gen- 
tlemen who  were  returned,  could  have  been  called 
to  give  an  accurate  account  of  the  number.  The 
book  which  Watson  kept  could  have  been  produced, 
and  it  would  have  been  seen  who  got  the  money 
from  him  ;  they  could  have  told  us,  I  have  no  doubt, 
every  individual  who  received  a  bribe.  The  name 
of  every  person  was  probably  taken  down  in  writing, 
and  could  have  been  proved  ;  and  If  this  had  been 
done,  it  would,  I  have  no  doubt,  been  found  that  the 
bribes  had  been  paid  to  persons  who  were  voters  at 
the  borough  election,  and  that  they  had  received 
bribes  in  regard  to  it.  If  that  is  so ;  if  that  is  the 
legitimate  conclusion  to  be  drawn  from  the  facts, 
what  is  the  answer  to  it  ?  Why,  there  is  no  answer 
at  all.  What  answer  do  Mr.  Norfolk  and  Mr. 
Wreghitt  give  to  it?  Mr.  Norfolk  says  that  he  did 
not  know  anything  about  it.  I  dare  say  that  he 
spoke  the  truth ;  he  had  given  the  money,  and  he 
kept  away  from  it ;  he  told  us  that  he  never  came 
into  the  town  except  to  his  dinner.  I  have  no 
doubt  it  is  the  truth  that  he  did  not  know  anything 
about  it.  But  why  did  he  nut  ?  Because  he  kept 
back  purposely,  and  would  not  know.  Again,  'Mr, 
Wreghitt  would  know.  I  cannot  believe  that  a  man 
who,  according  to  his  own  account,  had  known  of  the 
bribing  in  this  town  in  respect  of  municipal  elections, 
could  have  been  ignorant  of  what  was  going  on  on  the 
day  of  the  last  election ;  yet  we  have  no  explana- 
tion whatever  of  it.  The  conclusion,  therefore, 
that  I  come  to  is,  that  this  money  was  expended  in 
bribery  ;  that  that  bribery  was  intended  to  operate 
upon  both  elections,  and  that  it  was  to  such  an 
extent  as  to  be  general,  that  by  the  common  law  an 
election  effected  by  such  means  was  vicious  from 
the  commencement,  and  that  no  members  can  hold 
their  seats  elected  by  such  a  bribed  body  of  people, 
and  that  the  election  is  null  and  void.  And  it  is 
only  right  that  it  should  be  so.  The  law  contem- 
plates, as  I  have  said,  that  the  electors  should  give 
their  votes  purely  and  from  conscientious  motives, 
and  that  persons  who  go  to  Parliament  should  be 
elected  by  pure  and  free  voters.  The  member  who 
goes  into  Parliament  does  not  go  merely  to  repre- 
sent this  town ;  he  is  not  a  member  for  this  town 
only ;  he  is  a  member  for  the  British  Empire ;  he  is 
a  member  to  represent  the  interests  of  all,  and  to 
bind  by  his  legislative  acts  every  individual  who 
lives  under  the  Crown  of  England,  whether  within 
the  United  Kingdom  or  out  of  it;  and  therefore 
everyone  has  an  interest  in  having  men  returned  to 
Parliament  by  pure  and  honest  means.  And,  again, 
as  has  been  pointed  out  in  one  of  the  ablest  judg- 
ments that  have  been  given  in  these  election  in- 
quiries, the  minority  have  an  interest  in  respect  to 
this  matter.  The  minority  of  the  electors  in  a  town 
have  a  right  to  have  a  man  sent  to  Parliament  who 
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really  and  honestly  represeDta  honest  electors,  and 
they  have  a  right  to  complain  if  such  means  are 
resorted  to  as  have  been  resorted  to  here,  for  tlie 
purpose  of  influencing  voters ;  and  the  colour  that 
the  bribe  was  given  professedly  for  the  municipal 
election,  and  that  some  witnesses  said,  '*  We 
received  nothing  for  the  borough  election,**  is  of 
no  avail.  It  is  quite  true  that  they  did  not,  in  a 
sense ;  it  was  not  paid  to  them  the  day  before  they 
went  up  to  vote,  hut  there  was  paid  to  them  a  fort- 
night before  a  sum  far  above  the  ordinary  bribe,  and 
they  well  understood  what  was  the  meaning  of  it; 
it  was  sworn  by  several  people  that  it  was  said  on 
the  day  what  was  its  meaninor.  But  if  there  was  no 
such  evidence  at  all,  I  should  draw  the  conclusion 
from  the  fact  of  such  an  enormous  sum  of  money 
being  spent  for  the  municipal  election,  that  it  was 
intended  to  operate,  and  did  operate  and  did  in- 
fluence the  votes  at  the  Parliamentary  election.  It 
was  said  yesterday,  by  Mr.  Serjt.  Ballantine,  that  a 
yeiT  great  number  of  the  sixty  people  who  were 
called  to  prove  that  they  had  received  this  money 
had  voted  the  other  way.  It  is  perfectly  true. 
But  if  we  had  had  called  before  us  the  persons  who 
paid  the  bribes,  then  we  should  have  known  to 
whom  the  residue  of  the  money  was  paid;  there 
could  not  have  been  60^  paid  to  the  persons  who 
were  witnesses,  because  a  considerable  number  of 
them  were  paid  17s.  6af.  and  15^. ;  but  where  the 
rest,  the  740^,  went  to,  we  know  nothing,  except 
that  it  almost  all  went  in  bribery,  and  never  shall 
know  anything,  except  that  possibly  an  inquiry  may 
take  place  in  this  town,  when  it  may  be  ascer- 
tained. I,  therefore,  am  of  opinion  that  this  elec- 
tion is  void  at  common  law ;  that  there  is 
no  necessity  to  have  recourse  to  the  statute 
at  all;  that  there  were  a  very  great  number 
of  the  electors  of  this  borough,  who  were  bribed, 
and  who  gave  their  votes  at  the  election,  under  the 
influejice  of  bribery ;  under  the  influence  of  money, 
which,  if  general,  has  from  the  earliest  ages  of  his- 
tory been  held  to  vitiate  an  election.  Bribery  is  an 
indictable  offence  at  common  law ;  the  briber  and 
the  bribed  are  equally  indictable,  and  the  Legisla- 
ture have  heaped  up  section  upon  section  and  Act 
upon  Act,  for  the  purpose  of  endeavouring  to  stop 
it,  but  the  common  law  is  still  as  it  was,  and  in  my 
judgment,  by  the  operation  of  the  common  law,  this 
election  was  a  void  election,  and  I  shall  so  report  to 
the  Speaker.  I  have  some  other  matters  to  report 
upon  with  regard  to  this  election,  which  I  shall 
willingly  do;  I  shall  report  that  no  evidence  has 
been  given  before  me  to  show  that  corrupt  practices 
have  been  proved  to  have  been  committed,  with  the 
knowledge  or  consent  of  the  candidates,  at  the 
election.  I  have  pleasure  in  giving  all  credit  to  the 
evidence  of  the  two  gentlemen  who  have  been 
examined ;  it  would  be  wrong  in  me  to  state  the 
contrary,  after  the  evidence  they  have  given.  I, 
therefore,  have  pleasure  in  reporting  that  no  corrupt 
practice  has  been  proved  before  me  to  have  been 
committed  with  the  knowledge  or  consent  of  the 
candidates.  I  have  also  to  make  a  report  whether 
corrupt  practices  have,  or  there  is  reason  to  believe 
that  corrupt  practices  have,  extensively  prevailed 
in  the  election.  I  shall  report  to  the  Speaker  that 
I  think  there  is  reason  to  believe  that  corrupt  prac- 
tices have  80  extensively  prevailed.  I  am  further 
called  upon  to  make  a  special  report  with  respect  to 
matters  arising  in  the  course  of  the  trial,  which  I 
think  ought  to  be  submitted  to  the  House  of  Com- 
mons ;  I  shall  state  substantially  the  evidence  which 
has  been  laid  before  me,  and  it  will  then  be  for  the 
House  of  Commons  and  the  Attorney-General  to 
deal  with  it  in  such  a  manner  as  they  think  fit ;  the 
costs  will  follow  the  event. 

6'i^uM— VYiUi  regard  to  the  12th  section  of  the 


Act,  I  do  not  know  whether  your  Lordship  thinks 
that  there  was  anything  in  the  objection  that  was 
raised  »a  to  the  admissibility  of  the  evidence ;  your 
Lordship  knows  that  I  objected  to  the  class  of 
evidence  going  back  beyond  the  particular  election. 

Marun,  B. — Tou  did  not  object  in  such  a  way 
that  I  would  reserve  it  at  all ;  I  did  not  under- 
stand the  objection  in  that  form,  and  took  no  note 
of  it. 

Giffard—l  am  extremely  sorry  for  it ;  I  handed 
your  Lordship  Mr.  Justice  Blackburn's  decision. 

Mabhv,  B. — It  is  the  invariable  practice  at  Nisi 
Prius  that,  if  any  gentleman  intends  any  point  of 
that  kind  reeerved,  he  should  intimate  his  intention. 

Giffard,—!  had  intended  to  do  so,  and  I  am  sorry 
your  Lordship  did  not  understand  me  so. 

Agents :  R,  H,  Wyatt ;  Baxter,  Rose,  and  Co. 
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March  12,  13,  15.  and  16,  1869. 

(Before  Willss,  J.) 

Undue  influence — Masters  and  men — Fellow  workmen — 
Agency — 17  j*  18  Vict,  c.  102,  s.  5 — Municipal  and 
Parliamentary  elections. 

The  wrongful  dismissal  by  an  employer  of  a  voter  or 
voters  from  his  employment  shortly  before  a  general 
elfction,  vpon  the  ground  of  his  political  opimonsj  is 
evidence  of  intimidation,  within  sect.  5  o/*  17  ^  18 
Vict,  c,  102,  upon  which  the  court  is  bound  to  act,  if 
it  believes  that  evidence. 

Workmen  may  be  intimidated  directly  bu  dismissal^  or 
the  fear  of  dismissal  themselves ;  ana  indirectly  by 
the  dismissal,  or  the  ill-  treatment  of  others,  upon  the 
ground  of  their  political  opinions, 

A  circular  was  issued  bu  a  Tory  meeting  before  the 
municipcd  contest,  which  stated  that  *'  it  was  decided 
that  all  milhwners  and  their  managers  and  over- 
lookers, and  all  master  tradesmen  ana  others  possess- 
ing influence  should  be  strongly  urged  to  exert  that 
influence  so  as  to  secure,  in  the  municipal  election  as 
well  as  in  the  Parliamentary,  the  success  of**  the  Tory 
candidates : 

field,  that  the  effect  of  that  circular  was  to  make  <m 
agent  of  every  person  having  authority,  down  to  the 
last  grade,  that  oj  overlookers  over  the  hands,  and  to 
request,  and  therefore  authorise,  each  such  to  influence 
the  hands  who  were  under  him,  for  the  purpose  of  in- 
ducing them  to  vote  for  the  candidates  upon  whose 
behalf  that  document  was  issued ;  and  that  any  over- 
looker, and  consequently  anybody  in  that  or  any  higher 
grade,  who  bond  flde  took  up  the  Tory  side,  and  who 
acted  upon  that  circular,  and  did  canvass  for  the 
sitting  members,  became  their  agent,  for  the  purpose  of 
unduof  influencing  voters  under  his  control: 

Held,  further,  that  the  terms  of  the  circular,  taken  with 
the  fact  that  the  municipal  and  Parliamentary  elections 
formed  part  of  the  same  contest,  proved  that  for  both 
elections  there  was  the  same  system  and  plan  of  action. 

If  fellow  workmen,  for  political  purposes,  iUrtreat  one 
another,  and  expel  one  another  from  the  common  place 
of  emphumentj  they  are  guilty  of  the  offence  against 
which  the  undue  influence  clause  of  the  Corrupt 
Practices  Prevention  Act  is  specially  directed, 

A  nd  if  masters  stand  by  whilst  persons  of  subordinate 
position  and  workmen  in  their  employ  exercise  undue 
influence  over  otlier  persons  in  their  employ,  there  is  a 
strong  inference  against  the  masters  that  they  aided 
and  abetted  the  conduct  of  those  exercising  undue 
influence,  but  not  an  inference  sufficiently  strong  to 
affect  the  election. 
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Tke  question  whether  what  wets  done  cU  a  municipcu 
ektiton  had  any  effect  upon  the  Parliamentary  election 
is  one  of  fact,  and  it  is  for  the  court  to  S'lt/  whether 
the  parties  engaged  in  the  municipal  election  had  not 
the  Parliamentary  election  in  their  minds. 

If  the  mMnicipal  election  occurred  three  months  before  the 
ParUamentary  election^  and  the  interests  involved  in  the 
former  were  purely  local  or  personal^  that  would  divide 
tke  one  from  the  other,  and  no  notice^  ought  to  be  taken 
in  reference  to  the  Parliamentary  election  of  what  was 
done  with  respect  to  the  municipcU  election. 

If  before  a  general  election  a  master  has  reasons  for 
getting  rid  of  a  person  who  is  in  his  employ,  apart  from 
the  reason  that  thev  do  not  agree  in  poatics,  the  master 
is  not  bound  to  abstain  from  dismissing  him  because 
the  election  is  coming  on : 

But,  semble,  unless  it  is  proved  to  the  satisfaction  of  the 
court  thcU  there  was  a  clear  ground  for  discharging 
the  servant  apart  from  his  politics,  it  is  inevitable  that 
the  discharge  may  be  imputed  to  dislike  of  his  politics, 
and  not  dislike  of  his  person. 

In  this  petition  there  were  six  allegations,  but 
the  only  one  upon  which  the  inquiry  turned  was 
that  of  undue  influence,  the  petitioners  charging 
**  that  William  Henry  Hornby  and  Joseph  Fielden, 
who  were  the  respondents,  respectirely  and  each  of 
them  were  by  themselves,  their  agents,  friends, 
and  managers,  guilty  of  unduly  influencing  Toters 
toTote  at  such  election,  and  have  committed  the 
offence  of  undue  influence  within  the  true  intent 
and  meaning  of  the  Corrupt  Practices  Preyention 
Act  1854." 

Dhby  S^mour,  Q.  C^  Biron,  and  Marriott^  appeared 
for  the  petitioners. 

BaBantine^  Serjt.,  Leresche,  and  J,  E,  Gorst,  ap- 
peared for  the  respondents. 

Seymour,  in  opening  the  case,  said  that  the  muni- 
cipal elections  were  fixed  for  the  2nd  Nov.,  and  the 
Parliamentary  for  the  16th,  and  at  the  outset  he 
charged  the    respondents    and    their  friends   and 
agents  acting  for  them  that  they  used  the  munici- 
pal election  as  a  lever  with  which  to  work  upon 
those   electors    employed    in    the    various    mills 
throughout  Blackburn.    They  would  find  in  many 
individual  instances  where  parties  had  votes  for 
the  municipal  and  Parliamentary  borough  a  pres- 
sure was  put  upon  them  to  give  both  votes.    That 
was  not  in  mere  instances  of  individual  action,  but 
be  had  strong  grounds   for  saying  that  it  was 
reduced  to  a  system,  and  they  had  what  he  would 
call  plain  methodised  intimidation.    Through  all 
the  mills,  with  one  or  two  honourable  exceptions, 
pressure  was  put  by  the  managers  and  overlookers 
on  the  workpeople,  and  in  doing  so  they  adopted  a 
course  somewhat  singular.    A  meeting  was  held,  in 
which  several  gentlemen,  active  and  prominent  in 
the  ranks  of  the  Conservative  party,  met  together. 
At  the  meeting  resolutions  were  adopted,  and  it 
was  determined  by  those  gentlemen  to  sanction  the 
publication  of  a  paper  addressed  to  the  millowners, 
and  intended,  as  it  was  in  fact,  to  be  extensively 
circulated  throughout  the  borough.    The  time  of 
the  publication  of  that  circular  was  a  matter  of 
singular  moment.     The  result  of  the  registration 
giving  a  gain  to  the  Liberals  was  known  on  the 
7th  OcLj  and  that  circular  was  dated  the  12th  Oct 
He  would  at  once  read  the  circular  to  his  Lordship, 
and  it  would  no  doubt  suggest  thoughts  sufficient. 
It  was  as  follows  : 

Blackbnin,  Oct.  12th,  1888. 
Daur  Sir,— At  a  vary  faifliieiitial  meeting  of  the  ConseiTa- 
tire  psrtTp  held  at  the  Begistratioii  Booma,  CLayton-Btreet, 
on  tae  8th  hist.,  for  the  purpose  of  making  arrangementB 
for  Mcorinr  the  return  of  Meesrs.  Wm.  Henry  Hornby  and 
Jssfl^  Fisuan  as  tlia  zaixKOsairtatives  of  ttra  FBrbamentary 


borough  at  the  ensuing  election,  the  gravity  and  importance 
of  the  crisis  in  our  national  history  at  wUch  the  election 
occurs  was  very  prominently  referred  to,  and  it  was  decided 
t'l  ktall  millotvners.  and  their  manager^)  and  overlookers, 
and  all  maitter  tradesmen  and  others  possessing  influence, 
should  be  strongly  urged  to  exert  that  influence  so  as  to 
secure,  in  the  municipal  elections  as  well  as  in  the 
Parliamentary,  the  success  of  the  candidates  who  adhere  to 
the  Constitution  in  Church  and  State— the  Constitution 
under  which  the  people  of  this  country  enjoy  freedom  and 
security  to  a  greater  extent  than  is  enjoyed  bv  any  other 
nation  under  tne  sun— and  who  are  opposcid  to  the  levelling 
principles,  demoralising  in  tendency,  which  would  make 
Christian  England  a  Qodless  nation,  undermine  the  sta- 
bility of  the  Throne  and  the  security  of  property,  and 
hasten  on  an  era  of  anarchy  and  misrule. 

Believing  that  you  know  and  appreciate  the  blessings, 
temporal  and  religious,  secured  to  tids  country  by  the 
Constitution  which  is  at  present  time  so  violently 
threatened  by  unscrupulous  x>olitioian8,  we  venture  to 
urge  upon  you  most  strongly  the  necessity  of  vigorous 
personal  effort,  to  secure  tha  return,  as  Town  Coun- 
cillors, of  gentlemen  who  hold,  with  respect  to  national 
pontics,  constitutional  principles,  and  the  return  to  Parlia- 
ment of  our  two  known  and  tried  representatives,  Messrs. 
W.  H.  Hornby  and  Jos.  Fielden. 

Signed  on  behalf  of  the  meeting,  &d. 

It  was  somewhat  more  than  a  mere  critical  inter- 
pretation of  common  words,  for  any  man  reading 
that  circular  must  feel  that  all  the  influence  of  the 
millowners  was  to  be  used  to  secure  the  municipal 
and  Parliamentary  contests.  Then,  again,  the  names 
subscribed  to  that  circular  formed  a  very  im- 
portant subject  for  comment.  It  was  signed  by 
Wm.  Harrison,  the  acting  chairman  of  the  Regis- 
tration Society  for  the  Tory  candidates ;  Mr.  James 
Thompson,  who  was  throughout  the  election  chair- 
man of  the  Election  Committee;  Mr.  W.  H. 
Hornby,  the  son  of  the  respondent;  Mr.  R.  H. 
Hutchinson,  one  of  the  vice-chairmen  of  the  Gene- 
ral Committee ;  also  by  Mr.  Wm.  Coddington,  one 
of  the  vice-chairmen  of  one  of  the  wards,  and 
partner  in  some  very  extensive  mills.  Theriafore, 
on  the  12th  Oct.  that  circular  was  issued  and 
circulated  throughout  the  town.  At  first  no  doubt 
it  was  intended  to  be  sent  to  the  millowners,  and 
not  to  receive  the  publicity  it  had  received.  It 
was  clear,  however,  that  a  matter  like  that  could 
not  get  round  the  mills  without  more  or  less  attract- 
ing the  attention  of  some  of  the  hands,  and  when 
it  did  come  to  the  knowledge  of  the  men  working 
in  the  mills  they  were  very  indignant;  and  some 
few  days  afterwards  an  indignation  meeting  was 
held  by  the  operatives,  and  these  men  who  earned 
their  bread  by  the  sweat  of  their  brows  resolved  to 
support  by  subscription  those  who  were  subjected 
to  the  influence  of  the  millowners  or  managers. 

Counsel  then  put  in  a  plan  showing  the  arrange- 
ment of  the  wards,  and  he  said  that  it  would  be 
noticed  by  his  Loidship  that  in  every  instance  a 
large  employer  of  labour  was  appointed  chairman 
or  vice-chairman  of  the  committee,  and  it  was 
clearly  indicated  how  the  election  was  to  be  worked. 
The  number  of  mills  he  should  lay  before  his  Lord- 
ship at  which  these  practices  had  occurred  were 
twelve  in  number,  and  besides  cases  of  interference 
with  the  legitimate  freedom  of  the  elector,  he  should 
be  able  to  prove  that  at  other  mills  a  large  number 
of  hands,  both  men  and  women,  and  children,  were 
turned  out  on  account  of  their  political  opinions. 

In  the  course  of  the  evidence  for  the  petitioners, 
Ballantine,  Serjt.  admitted  that  the  circular  was 
issued  by  the  gentlemen  who  managed  the  Con- 
servative proceedings  throughout  the  election. 

After  some  evidence  of  terrorism  amongst  the 
mill  hands,  who  were  Liberals, 

WiLLES,  J.  said :  Very  much  will  turn  upon  a 
question  of  law.  If  the  subject  of  this  inquiry 
reveals  as  existing  a  system  of  terrorism  which 
caused  people  to  vote  otherwise  than  according  to 
their  principles,  it  must  be  visited  by  the  law  some- 
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ruption  ;  and  if  it  prevailed  to  a  less  extent  then  it 
would  Income  a  material  question  as  to  agency. 

Ballanline,  Serjt.,  in  opening  the  case  for  the  re- 
spondents, attempted  to  divide  the  municipal  from 
the  Parliamentary  elections,  and  said  that  he  should 
show  that  there  were  twenty-nine  Conservative 
firms  employing  10,000  hands  in  which  not  a  single 
hand  was  turned  out  of  employment ;  and  contended 
that  the  intimidation  was  the  work  of  the  men 
themselves,  not  of  the  masters.  After  calling  evi- 
dence he  quoted  the  Act  of  Parliament,  that  '*  any- 
body who  shall  use  any  threat  or  practise  intimida- 
tion upon  or  against  any  person  in  order  to  induce 
or  compel  such  person  to  vote  or  refrain  from 
voting."  That  was  the  first  portion  of  the  section 
and  means,  substantially,  that  any  person  who  shall 
do  anything  to  another  for  having  voted,  shall  be 
responsible  to  the  law.  I  have,  he  said,  been 
unable,  although  I  have  been  endeavouring  to  do  so, 
to  obtain  a  copy  of  the  Westbuiy  judgment,  as  I 
wanted  to  see  the  grounds  of  it.  I  shall  be  corrected 
if  my  memory  is  wrong  in  stating  what  I  imagine  it 
was.  I  think  the  sitting  member  canvassed  certain 
men  in  the  presence  of  their  master,  and  those 
men 

WiLLES,  J. — ^That  was  not  exactly  so.  The 
master  objected  to  anybody  canvassing  the  men  but 
himself.  He  was  on  the  committee.  I  have  not 
heard  that  there  was  any  committee  in  this  case. 

Battantint,  Serjt. — Only  the  one  over  which  Mr. 
Thompson  was  chairman. 

WiLLBS,  J.— Yes ;  simply  the  Conservative  Asso- 
ciation. There  was  a  committee  in  the  Westbury 
case,  and  the  master  was  on  that  committee.  He 
did  little  or  nothing  in  the  way  of  work ;  but  he 
canvassed  his  own  hands,  objecting  to  anyone  else 
canvassing  them.  The  sitting  member  called  at 
the  mill  two  or  three  times,  and  the  master  com- 
plained of  the  politics  of  some  of  the  men.  Then 
some  of  the  men  were  called  up,  and  after  they 
had  promised  to  vote  for  him,  shook  hands  and  de- 
parted. Then  the  master  had  done  two  things. 
He  first  of  all  made  his  men  state  that  they  were 
not  going  to  vote  at  all — that  was  the  first  step ; 
and  then  afterwards  he  reproached  those  who  did 
not  vote  as  he  wished  for  a  breach  of  contract,  he 
himself  having  broken  his  contract  by  interfering 
.with  them,  and  he  dismissed  some  five  men,  or  four 
men  and  the  wife  of  one  of  them — because  of  their 
sticking  to  their  opinions  and  being  determined  to 
vote,  as  they  did,  for  the  opposing  candidate.  Then 
the  opposite  candidate  was  a  rival  of  this  man's, 
and  he  did  not  like  him,  and  it  was  said  that  he 
had  some  other  motive.  I  thought  those  circum- 
stances made  him  an  agent,  and  he  not  only  inti- 
midated persons  but  turned  them  away,  and  although 
he  was  unsuccessful  and  did  not  prevent  them  voting 
as  they  pleased,  but  by  doing  so  he  indirectly— and 
the  law  says  directly  or  indirectly— intimidated  the 
other  men  in  his  mill,  either  in  voting,  such  as 
voted,  or  such  as  abstained  from  voting  against 
their  will.  For  that  single  act  Mr.  Phipps  was 
unseated. 

Ballantine^  Serjt. — The  dismissal  took  place  after 
the  vote. 

WiLLES,  J. — ^No,  just  before  the  election. 

Ballantine,  Serjt.— But  that  was  intimidation 
having  a  direct  bearing  upon  the  election. 

WiLLBs,  J. — ^That  is  a  precise  statement  of  facts 
in  relation  to  the  Westbury  case.  I  am  not  aware 
that  anybody  has  questioned  the  judgment  either  in 
or  out  of  the  housv;.    I  do  not  think  that  the  notes 


how  or  other.  The  question  is,  whether  this  petition 
suggests  the  proper  mode  of  visiting  that  punish- 
ment ;  that  will  depend  in  some  measure  upon  the 
evidence.  In  some  of  these  cases  I  think  the 
masters  were  bound  to  interfere. 

Ballantine^  Serjt. — Then  there  is  the  relation  of 
the  masters  to  the  Parliamentary  election. 

WiLLES,  J. — In  some  of  these  cases  the  masters 
are  said  to  be  the  chairmen  and  vice-chairmen  of 
the  committees,  and  in  others  the  masters  are  said 
not  to  be  connected  at  all  with  it.  Those  cases  will 
turn  on  the  meaning  of  the  circular  which  is  ad- 
dressed to  managers  and  overlookers. 

Ballantine,  Serjt. — That  is  a  matter  for  considera- 
tion. 

WiLLBS,  J. — By  abstaining  from  cross-examining 
you  do  not  admit  all,  but  that  the  workpeople  in 
these  mills  did  wreak  political  vengeance  upon  men 
in  the  mill  who  voted  for  the  other  side. 

BaUantine,  Serjt.,  said  they  were  called  upon  to 
answer  certain  allegations.  He  should  presently 
show  that  the  extent  of  the  alleged  transactions 
was  enormously  exaggerated;  but  that  these  cir- 
cumstances did  in  many  instances  take  place  he 
was  not  in  a  position  to  deny. 

WiLLBS,  J. — That  will  arise  out  of  the  x)etition. 
If  there  was  generally  intimidation  in  the  sense  so 
large  and  substantial  as  to  have  affected  the 
election,  then  it  comes  to  a  question  of  agency. 
For  instance,  there  may  be  some  great  pro- 
prietor who  would  interfere,  though  he  had 
nothing  to  do  with  the  candidates  in  any  way,  but 
who  exerted  his  influence;  and  if  the  election  was 
substantially  affected  by  it  that  would  void  the 
election. 

Ballantine,  Serjt. — I  contend  that  you  cannot 
saddle  that  upon  us. 

WiLLEB,  J. — Workmen  are  turned  away  from  the 
mills,  and  that  shows  a  certain  amount  of  tyranny. 

BaHofitine,  Serjt. — But  I  apprehend  that  a  matter 
of  that  kind  cannot  be  imported  into  this  petition. 

WiLLBS,  J.  said  he  quite  agreed  with  Serjt. 
Ballantine  that  there  should  be  full  opportunity 
given  to  answer  those  allegations.  In  inquiries 
suggested  by  petitions  of  this  kind  there  was 
imposed  upon  the  judge  the  duty  of  reporting  as  to 
the  general  corruption,  and  how  it  affected  the 
election.  The  result  of  this  appeared  to  him  to  be 
an  implied  terror,  and  in  the  course  of  the  inquiry 
the  judge  had  to  discover  whether  there  had  been 
such  general  corruption  as  to  void  the  election.  He 
ought  not  to  do  that  without  full  inquiry. 

An  argument  having  arisen  as  to  showing  by 
means  of  a  recriminatory  ca^e  that  the  practices 
complained  of  took  place  at  Liberal  mills, 

WiLLES,  J.  said: — If  that  was  done  at  all  it 
would  go  to  show  that  such  practices  were  general 
and  extensive.  If  a  practice  of  this  kind  were  to 
prevail  generally  in  any  borough,  I  should  say  the 
election  could  not  stand,  as  it  would  show  general 
intimidation,  and  whether  it  was  small  or  great 
would  be  indifferent.  Supposing  if  everybody  was 
to  send  a  circular  to  his  friends  saying,  <'  If  you 
TOte  for  my  p')litical  opponent  I  will  cease  to  have 
anything  to  do  with  you,"  I  should  say  there  was 
universal  corruption  in  the  borough;  and  if  that 
was  to  exist  to  such  an  extent  that  it  would  neces- 
sarily sway  the  election — if  it  was  to  prevail 
amongst  any  Rreat  number  of  people  such  as  the 
miliowutia  are  here — there  would  be  extensive  cor- 
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hive  been  called  for ;  a  new  writ  has  isaued,  and 
Mr.  PhipiM,  his  brother,  is  elected. 

The  material  parts  of  the  evidence  are  referred  to 
in  the  following  judgment : 

WiLLES,  J.— This  is  a  petition  praying  that  it 
may  be  determined  that  William  Henry  Hornby 
and  Joseph  Fielden  were  not  nor  was  either  of  them 
daly  elected  or  returned  at  the  last  election  for  this 
borough,  and  that  the  election  should  be  declared 
Toid,  and  the  petition  states  several  grounds  upon 
which  the  court  is  invited  to  arrive  at  that  condu- 
noo.     [Having    disposed    of    the    allegations    of 
bribery  and    treating,   his   Lordship   proceeded:] 
Well,  the  inquiry,    liierefore,    is   limited    to  the 
diarge  contained  in  the  fifth  clause  of  the  peti- 
tion,  and    that   charge   is,  in   effect,    this,  that 
the  sitting  members,  by  themselves,  or  by  some 
agent  or  agents  of  theirs,  have  practised  undue 
i^aence    with    reference    to    the    Parliamentary 
election;  and  that  again  is  limited  to  acts  of  an 
agent  or  agents,  because    Mr.  Hornby  and    Mr. 
Fielden   having    been    called   as  witnesses,  have 
denied  it,  and  everybody  appeared  to  be  satisfied 
with  their  denial,  and  I  myself  am  thoroughly  con- 
vlDced  of  its   truth.      There  is  not  the  slightest 
ground  with  respect  to  either  of  those  gentlemen 
for  saying    that    he    personally    was    guilty    of 
or  sanctioned  undue   influence   in   the  course  of 
the  election.      Well,    then,    was    any   agent    of 
theirs  guilty  of   undue  influence  with  respect  to 
any  voter  as  touching  his  vote  at  the  Parliamentary 
election?    That  is  the  true  question  which    the 
court  has  to  determine,  and  upon  that  there  is  a 
mass  of  evidence  requiring  the  most  serious  con- 
sideration, and  upon  which  it  becomes  my  duty  to 
pronounce.    Nothing  can  be  clearer  than  this  law ; 
it  has  existed  for  a  very  considerable  period  ;    I 
believe  certainly  from  as  early  as  the  time  when 
James  I.  came  to  the  throne.    Some  265  years  ago, 
the  general  principle  was  laid  down  upon  the  flrst 
and  only  occasion   upon  which  the  jurisdiction  of 
the  House  of  Commons  over  Parliamentary  elec- 
tioDS  was  seriously  questioned,  and    upon   which 
occasion  it  was  confirmed,  and  it  is  enacted  and 
settled  as  the  law,  by  the  Corrupt  Practices  Pre- 
vention Act  of    1854,   8.  86,   which,  to  my  mind, 
does  no  more  than  lay  down  in  very  distinct  terms 
that  which  always  had  been  the  understood  law  of 
Parliament,  or  rather  the  common  law  of  the  land, 
with  respect  to  the  election  of  members  of  Parlia- 
ment ;  that  it  to  say,  that  no  matter  how  well  the 
member  may  have  conducted  himself  in  the  election, 
DO  matter  how  clear  his  character  may  be  from  any 
imputation  of  corrupt  practice  in  the  matter,  yet  if 
an  authorised  agent  of  his,  a  person  who  has  been 
set  in  motion  by  him  to  conduct  the  election  or  can- 
vass voters  on  his  behalf,  is,  in  the  course  of  his 
agency,  guilty  of    corrupt  practices,  an  election 
obtained  under  such  circumstances  cannot  be  main- 
tained.   As  it  has  been  expressed  from  early  time, 
DO  person  can  win  and  wear  a  prize  upon  whose 
behalf  the  contest   has   not  been   fairly   earned 
oo,  or,  as  it  was  expressed  upon  the  occasion  to 
which  I  refer,  non  coronabitur  qui  non  legitime  certa- 
veriL,  which  is  only  so  much  in  Latin,  showing  the 
antiquity  of  the  principle  which  I  have  already 
expressed  in  English  ;  no  person  is  to  have  or  wear 
the  prize  on  whose  behalf  the  contest  has  not  been 
legitimately  and  fairly  carried  on  ;  and  whether  it 
be  that  the  person  who  contends  himself  in  respect 
of  any  unfair  play  of  his,  whether  it  be  the  owner 
of  a  horse  in  respect  of  the  unfair  play  of   his 
jockey,  whether  it  be  the  owner  of  a  ship  in  respect 
of  the  fault  of  his  steersman  or  the  hoisting  of  an 
additional  sail  against  the  rules  of  the  race  by  one 
of  the  seamen,  or  whether  it  be  the  candidate  in  a 
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Parliamentary  contest  in  respect  of  his  agent,  in 
every  one  of  those  cases,  whether  it  be  the  principal 
who  has  been  guilty  of  the  illegality,  or  whether  the 
illegality  has  been  committed  by  his  agent  only, 
even  though  without  his  authority  or  against  his 
will,  provided  it  be  done  in  the  course  of  his  agency, 
and  for  the  supposed  benefit  of  his  principal,  such 
principal  must  bear  the  brunt,  and  cannot  hold  the 
benefit  in  respect  of  which  the  agent  has  compro- 
mised him,  and  would,  in  a  matter  of  this  descrip- 
tion, have  also  betrayed  the  public,  who  have  a 
right  that  a  just  election  shall  be  had.  The  amount 
of  the  injury  done  by  the  agent,  if  the  injury  has 
been  done  of  the  character  which  I  have  described, 
is  immaterial.  If  an  agent  bribe  one  voter  with 
half-a-crown,  and  that  voter  votes  for  the  candidate, 
election  void.  If  an  agent  bribe  one  voter  with  half- 
a-crown,  and  the  voter  taking  the  hidf-a-crown, 
with  purpose  express  or  implied  of  voting  accord- 
ingly, should  break  his  promise  and  vote  for  the 
other  side,  election  still  void.  Although  the 
result  of  the  bribe  was  nothing  as  to  the 
poll,  the  result  was,  in  point  of  law,  that  an 
illegality  of  so  gross  a  character  and  so  difficult  to 
trace  would  have  been  committed,  that  no  election 
would  be  safe,  no  community  would  be  sure  but 
that  elections  were  gained  by  the  exercise  of  corrupt 
influence,  unless,  for  the  sake  of  all,  the  election  in 
which  an  agent  had  been  guilty  of  such  a  mal- 
practice were  held  void  as  against  the  principal  of 
that  agent.  It  is  not  by  way  of  punishment  to  the 
principal  that  the  election  is  held  void ;  it  is  not 
because  the  majority  has  been  swayed  or  even 
affected  by  the  mal-practice,  that  the  election  is 
held  void,  but  it  is  because  mal-practices,  designated 
as  corrupt  by  the  common  law  and  by  the  Legis- 
lature in  the  Corrupt  Practices  Act,  are  so  odious 
and  are  so  dangerous  that  it  is  thought  better  to 
hold  void  an  election  where  either  such  practices 
have  generally  prevailed,  whether  traceable  to  a 
member  or  his  agents  or  not,  or  where  a  single 
instance  of  such  corrupt  practice  has  been  distinctly 
traced  to  the  member  or  to  an  agent  of  the  member. 
The  question  for  consideration  here,  therefore,  is 
whether,  upon  the  evidence  brought  before  the 
court,  it  has  been  proved  that  such  corrupt  practices 
have  taken  place.  It  must  be  made  out  affirma- 
tively upon  the  part  of  the  petitioners,  for  the 
purpose  of  founding  a  judgment  to  void  the 
election,  that  there  was  undue  influence,  and 
the  particular  sort  of  undue  influence  here 
alleged  is  the  intimidation  of  persona  in  employ- 
ment. It  must  be  made  out  (1)  that  that  undue 
influence  was  used ;  (2)  that  it  was  with  reference 
to  the  Parliamentaiy  election ;  and  it  must  be  made 
out  (3)  that  it  was  undue  influence  exercised  by  an 
agent  of  the  sitting  members.  With  respect  to  the 
first  head,  it  does  not  appear  to  me  to  admit  of  much 
remark.  Ingenious  criticism  may  be  applied  to  the 
language  of  the  5th  section  of  the  Corrupt  Practices 
Prevention  Act  as  to  what  is  practising  intimida- 
tion, and  what  is  inducing  to  vote  or  not  to  vote ; 
and  I  can  conceive  cases  exceedingly  difficult  to 
deal  with  arising  under  that  section.  I  can  conceive 
of  cases  in  which  fellow* servants  ill-treat  one 
another,  and  even  expel  one  another  from  the  com- 
mon place  of  employment,  and  they  unquestionably 
are  guilty  of  the  offence  against  which  the  undue 
influence  clause  of  the  Corrupt  Practices  Prevention 
Act  is  specially  directed.  I  can  conceive  of  their 
being  guilty  of  that  offence  in  the  worst  form  in 
which  it  appeared  at  one  at  least  of  the  mills  to 
which  reference  has  been  made  in  the  course  of  the 
evidence,  that  of  persons  ill-using  one  another, 
shoving,  pushing,  and  throwing  mud,  resorting  to 
violence  and  acts  of  ignominy,  which  it  is  quite  sad 
to  think  should  have  been  committed  by  one  work- 
ing man  against  another.    And  I  can  conceive  the 
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case  of  a  master  who,  though  he  must  know  that 
the  law  authorises  him  to  interfere  for  the  protec- 
tion of  his  servants,  to  prevent  acts  of  violence  and 
breaches  of  the  peace  against  them,  especially  when 
they  are  engaged  in  his  lawful  employment  and 
endeavouring  to  serve  him,  being  so  wrapped  up  in 
his  own  business  or  so  dead  to  the  indignation 
which  ought  to  arouse  a  man's  mind  at  seeing 
others  ill-treated,  as  to  stand  by  and  fold  his  hands 
and  let  matters  take  their  course ;  and  I  can  con- 
ceive that  in  an  indictment  against  the  master, 
under  such  circumstances,  it  might  yet  be  impos- 
sible to  procure  a  verdict  visiting  criminal  conse- 
quences upon  his  head.  I  put  the  case  quite 
abstractedly ;  in  such  a  case  I  should  not  much  pity 
the  master  if  the  jury  said  he  must  have  known 
that  if  he  interfered  he  could  have  prevented  the 
men  from  doing  what  they  did;  if  he  felt  he 
was  too  weak  to  interfere,  at  least  he  ought 
to  have  remonstrated  and  retired ;  and  if  he  did  not 
approve,  one  would  expect  that  he  would  have 
Tisited  upon  the  men,  if  not  dismissal,  at  least 
reproaches  or  rebukes  for  the  misconduct  of  which 
they  had  been  guiity  in  his  presence ;  and  as  he  did 
not,  we  arrive  at  the  conclusion  that  he  must  have 
been  abetting,  or,  as  a  great  personage  who  in  his 
youth  was  present  at  a  great  crime,  himself  after- 
wards described  it  in  his  repentance,  "  consenting  " 
to  what  was  done.  And  if  a  jury  under  such  cir- 
cumstances did  convict  the  employer,  I  do  not  think 
that  anybody  could  blame  them.  At  the  same  time, 
if  the  jury  gave  him  the  benefit  of  the  doubt,  and 
thought  that  his  abstaining  from  interfering  was 
from  weakness  or  pusillanimity,  or  even  looking 
rather  to  his  pecuniary  interests  than  to  his  moral 
duty,  in  the  protection  of  those  over  whom  he  had 
influence,  and  whom  ho  ought  to  have  restrained  on 
the  one  hand,  and  protected  on  the  other,  nobody 
could  blame  them  if  they  gave  him  the  benefit  of 
the  doubt,  and  acquitted  him.  I  can  conceive  in 
such  cases  very  great  difficulty  in  fixing  the  master. 
I  cannot,  however,  doubt  that  if  such  a  practice  as 
that  were  general,  that  if  in  many  mills  there  were 
outbursts  of  that  description,  and  that  the  masters 
or  those  in  authority  in  each  stood  by  and  did  not 
Interfere  at  the  time  or  afterwards  in  the  manner 
which  I  have  referred  to— I  can  conceive  a  very 
strong  inference  arising  that  the  masters  In  those 
mills  were  supine  or  indifferent  at  least  to  what  was 
done;  and  I  think  it  would  be  very  difficult  to 
avoid  the  conclusion  that  those  who  were  subordi- 
nate to  the  masters  in  the  mills,  in  the  position  of 
overlookers,  for  instance,  who  were  only  just  a 
deg^ree  raised  above  the  men,  although  they  have 
influence  over  them  from  the  power  of  dismissing 
them — I  can  conceive  a  very  strong  inference  raised 
that  the  men  would  not  have  acted  as  they  '^id ; 
that  the  workmen  would  not  have  broken  out 
in  these  reprehensible  passions,  and  that  they  would 
have  been  interfered  with  more  completely  and 
effectually  than  the  men  were  interfered  with  in  the 
mills  of  Blackburn,  unless  in  the  first  instance  the 
OTerlookers  at  least  had  led  them  to  suppose  that 
such  conduct  would  not  be  (as,  however,  when  con- 
sidered, it  must  have  been)  very  much  to  the 
distaste  of  their  better  informed  masters,  or  if,  in 
the  first  instance,  the  overlookers  had  exercised  the 
control  over  the  men  which  they  ought  to  have  done. 
Having  thus  considered  what  the  effect  would  be  in 
a  trial  of  this  case,  upon  a  charge  against  one  of 
the  employers,  or  managers,  or  overlookers,  who 
did  not  interfere  in  respect  of  the  misconduct  (to 
use  a  plain  phrase)  which  took  place  in  some  mills 
upon  the  8rd,  and  in  others  upon  the  4th  Nov. 
last,  with  reference  to  the  carrying  out  and  the 
sending  away — I  am  coming  now  to  that  part  of 
the  case  which  raises  the  more  general  ques- 
tion,   as   it   appears   to   me,    with    reference   to 


future  cases,  the  more  important  one,  because 
I  must  look  at  the  case  or  cases  of  violence 
as  exceptional  in  themselves,  and  I  must  look 
at  the  carrying  out  on  the  8rd  and  4th 
Nov.  last,  as  being  with  reference  to  this 
place  exceptional — a  matter  of  very  great  im- 
portance as  it  appears  to  me,  with  reference  to  one 
of  the  other  he.ids  of  inquiry,  to  which  it  is  neces* 
sary  to  direct  attention  by-and-bye.  The  second 
view  is  expressed  in  this  question :  is  it  undue 
influence,  is  it  intimidation  within  the  Corrupt 
Practices  Act  of  1854.  s.  5,  to  dischar.e  servants 
who  have  votes  on  the  eve  of  a  Parliamentary 
election,  upon  the  ground  of  their  politics  differing 
from  their  master's.  That  is  the  plain  question 
which  one  has  to  consider.  It  is  even  to  my  mind 
a  plainer  question  than  the  first,  because  as  to  the 
first,  I  have  already  stated  that  in  my  view  there 
would  be  very  great  difficulty  in  getting  a  verdict 
in  a  criminal  case,  with  reference  to  Sie  merely 
standing  by,  and  not  effectually  interfering  at  the 
moment.  However  morally  wrong  it  may  have 
been,  whatever  want  of  presence  of  mind  it  noay 
have  shown,  there  might  be  sufficient  element  of 
doubt  in  such  cases  to  allow  of  a  jury  acquitting 
upon  the  sacred  principle,  which  I  hope  never  will 
be  departed  from,  in  criminal  charges^ giving  the 
accused  the  benefit  of  any  substantial  doubt  But 
with  respect  to  the  second  point  of  view  in  which 
this  case  must  be  regarded,  what  answer  ought  to 
be  given  to  that  question  ?  It  is  one,  as  it  appears 
to  me,  of  common  sense.  If  I  am  a  Tory,  for  instance, 
and  I  have  a  person  in  my  employment  who  is  a  Whig, 
and  I  want  him  to  vote  for  the  Tories,  and  I  ask 
him  to  do  so,  either  by  myself  or  by  some  person  in 
my  employment  holding  a  responsible  position,  and 
he  refuses,  and  I  send  him  about  his  business 
shortly  before  the  Parliamentary  electiou,  and  give 
no  good  reason  for  doing  so,  except  because  he  was 
a  Whig  and  I  was  a  Tory ;  and  when  I  am  called 
upon  to  explain  my  conduct,  I  suggest  other  reasons 
which  might  have  operated  upon  my  mind,  which, 
though  not  given  at  the  time,  might  be  those  upon 
which  I  acted,  or  partly  acted  ;  but  it  is  shown  that 
that  person  has  been  in  my  employment  some 
twenty-five  years,  three  years,  two  years,  and  se  on, 
how  am  I  to  be  judged  ?  I  should  have  thought 
that  the  ans^irer  would  be,  you  are  judged  according 
to  your  acts ;  your  acts  and  your  words  conflict ; 
you  give  a  faint  and  tardy  excuse  for  what  you 
have  done,  rather  than  deny  it  or  disprove  it ;  you* 
a  Tory,  have  turned  away  a  Whig  shortly  before  a 
Parlimentarv  election,  and  after  he  has  been  can- 
vassed and  nas  said  that  he  will  stick  to  hit  Whig 
colours.  Well,  the  conclusion,  I  think,  that  must 
be  arrived  at,  would  be,  that  I  had  turned  him  away 
because  of  his  political  opinions.  In  that  case  the 
master  is  a  Tory,  and  the  other  a  Whig ;  it  may  be 
put  either  way,  of  persons  of  opposite  politics.  I 
think  the  answer  of  common  sense  must  be,  that 
the  servant  was  treated  ill,  because  of  his  political 
opinions.  If  that  be  so,  the  rest  of  this  question  is 
matter  of  law,  but  the  law  and  the  common  sense 
of  the  matter  seem  to  run  very  much  together  in 
the  questions  which  arise  before  these  tribunals. 
If  the  person  turned  away  was  turned  away  because 
of  his  political  opinions,  and  that  upon  the  eve  of  a 
general  election,  was  he  intimidated  ?  It  certainly 
was  made  uncomfortable  for  him  to  have  announced 
his  political  opinions.  It  may  be  that  with  respect 
to  the  one  person  so  sent  away,  he  is  sen^  as  it  was 
put  in  the  able  argument  of  my  brother  Ballantine, 
into  the  enemy's  camp ;  he  is  not  influenced  directly, 
he  is  sent  away  from  influence ;  it  is  only  made 
worse  for  him  that  he  has  been  of  a  certain  political 
sect.  He  is  sent  away,  and  it  might  be  said  that 
all  idea  of  influence  is  removed,  because  he  is  not 
only  sent  away  into  the  enemy's  camp,  but  he  is  sent 
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awaj  angered  by  the  ill-treatment  he  has  receiyed  ; 
be  it  peneeated,  and  he  is  the  more  likely  to  crown 
his  martyrdom  by  TOting  for  the  other  side.  There- 
fore^ it  is  arfnied,  no  harm  is  done,  and  no  violation  of 
the  5th  section- of  the  Corriipt  Practice!  Prerontion 
Act  of  1854.  Well,  that  may  be  so  in  aa  individual 
case.  A  good  deal,  I  thinks  would  depend  uptjn  the 
droiimstancea ;  a  good  deal  would  depend  upon 
whether  the  injury  inflicted  upon  him  was  an  injury 
which  would  make  him  likely  to  change  his  mind  ia 
Older  that  he  might  be  received  hack  into  the  serviee 
of  the  pereon  who  had  discharged  him,  or  that  he 
might  be  taken  notwithstanding  that  discharge  into 
die  servioe  of  Bome  other  person  of  the  same  political 
opiaiods  as  the  master  who  had  dismissed  him ;  and 
dealing  with  reference  to  the  individual  case  or  even 
iSTeral  cases  of  dismissal  from  one  mill  in  Black- 
bam,  for  instance,  it  might  be  material  to  oonsider 
whether  there  were  not  a  great  many  other  mills  of 
the  same  colour -as  that  from  which  the  nlan  or  men 
had  been  discharged,  and  at  which  it  might  be  im- 
pressed upon  their  minds  by  the  improper  discharge 
that  they  were  less  likely  to  be  received  unless  they 
chose  to  change  their  political  mind,  and  to  give  at 
the  eketKM  a  vote  different  from  that  which  they 
had  announced  their  intention  of  giving;  and 
althoagh  with  reference  to  one  or  more  persons  who 
were  determined  ill  their  political  views^.the  effect 
might  be  the  very  contrary  of  influence,  yet  with 
lespect  to  bodies  of  persons,  and  in  business  where 
tbeve  is  a  ku^  class  of  emplbyers  of  the  same 
node  of  thinkiiifi:  as  the  one  who  was  guilty  of  the 
wraigfol  discharge,  it  may  be  that  a  different 
Rsolt  would  be  produced.  But  the  matter  is  not 
It  all  condttded  here,  because  the  section  says  that 
the  undue  influence  which  is  reprehended  by  it  shall 
not  be  practised^  whether  directly  or  indirectly,  and 
it  is  not  because  the  one  man  who  may  be  shoved 
or  heoted,  or  pelted  with  mud,  or  dismissed  from 
Us  emi^oyment  on  account  of  his  political  opinions 
may,  if  he  is  a  man  of  independence,  be  only  the 
more  fortified  in  them,  and  only  be  influenced 
sgainst  the  persons  who  ill-treated  him,  that  there- 
fore no  influence  is  exercised  upon  other  persons  in 
the  sane  class  ;  on  the  contrary,  whilst  the  strong- 
minded  would  be  influenced  against  the  intimida- 
tioD,  the  weak-minded  and  the  waverers,  whether  in 
the  same  employment  or  in  others,  under  like  cir- 
eamstanoes,  would  or  might  be  deterred.  That 
they  might  be  deterred  is  sufficient.  I  con- 
ceive it  to  be  clear  that  the  "  practice  of  intimida- 
tisn,"  mentioned  in  the  5th  section,  is  a  phrase  care- 
fttlLy  used  to  avoid  the  sort  of  quibble  which  persons 
who'sre  not  lawyers  suppose  has  ariseid  in  cases*  of 
highway  robbery,  where  the  indietment  used  to  con- 
tain the  words,  "  putting  him  in  fear  of  his  life," 
and  the  prosecutor  a  brave  man,  being  asked,  f*  On 
yoor  oadi,  were  yon  in  fear  <of  your  life  ?*'  repUed, 
*fOn  my  oath  I  was  not."  In  order  to  prevent  the 
possibili^  of  any  quibbles  oi  that  kind,  the  Legis- 
kture^  in  the  5th  section,  has  used  language  which 
makes  it  undue  influenee  to  practise  kitimidadon^ 
directly  or  indirectly,  with  intent  to  influence  the 
tote  of  a  single  voter.  Whether  that  voter  be  the 
person  ill-treated,  or  whether  the  ill-treatment  be 
▼iolence  or  damage  done  by  the  removal  of  custom 
sr  business,  or  employment  is  immaterial.  If  it  is 
done  with  a  view  to  affect  votes,  or  interfere  with 
the  free  exercise  of  the  franchise,  it  is  within  the 
prohibition  of  the  5th  section.  I  think,  therefore, 
that  the  proper  answer  to  the  question,  in  which  I 
have  presented  the  second  view  of  the  first  head  of 
this  case  is,  that'  the  wrongful  dismissal  by  an  em- 
ployer of  a  voter  or  voters  from  his  employment 
Awtly  before  a  general  election,  upon- the  ground  of 
his  pelitical  opinions^  is  evidence  of  intimidaition 
vitUa  tke  ftth  section^  upon '  which  the  court  is 
bound  to  act^  if  it  believes  that  evidence.     It  is  J 


hardly  necessary  in  the  discussion  of  a  legal  point 
to  refer  to  fscts  in  evidence,  and  especially  it  is 
hardly  necessary  to  refer  to  facts  which  are  only 
illustrations  of  common  truths,  namely,  such  ak  that 
persbns  may  be  intimidated  by  such  conduct  directly 
by  dismissal,  or  the  fear  of  dismissal  of  ^emselves ; 
and  indirectly  by  the  dismissal  or  the  ill-treatment 
of  others  upon  the  ground  of  their  politi(»l  opinions ; 
but  perhaps  it  is  right  to  refer  to  the  illustrations 
which  a  common  truth  has  received  here  from 
Anderton's  case.  Anderton  appears  to  have  beett 
so  acted  upon  by  his  feara,  that,  notwithstanding 
he  was  a  Liberal,  according  to  his  own  account, 
aud  had  not  voted  at  all  at  the  mimioipal  eleo- 
tion ;  I  think  he  had  no  vote  at  the  municipal 
election ;  he  voted  as  a  Conservative  at  the  Parlla- 
m^tary  election;  he  stated  that  his  vote 'was 
affected  and  influenced  by  his  fears  of  beings  turned 
out,  in  consequence,  not  of  what  Ril^  had  said, 
bnt  of  the  rumours  in  the  town ;  showing  that  what- 
ever had  taken  place  at  the  municipal  election,  had 
gon^B  on  echoing  through  the  town  afterwards  to 
such  an  extent  that  at  least  one  man,  Anderton, 
was  influenced,  and  voted  ^against  his  principles  at 
the  Parliamentary  election.  That  i  s  one  instance 
to  show  the  effect  of  such  proceedings:  There  was 
another;  I  think  his  name  was  Robert  Hindle. 
Now  Robert  Hindle  was  in  Greenwood's  Mill,  and 
Greenwood's  Mill  is  the  mill  from  which  Lttngtree 
did  turn  out  more  than  one  man  of  the  Whigs  with- 
out any  satisfactory  explanation,  except  the  fact 
that  they  wero  of  Liberal  politics.  There,  I  bay, 
several  were  turned  out.  I  need  not  refer  to  them 
mere  particularly  at  this  time,  but  one  man  re- 
mained at  the  mill.  That  was  Hindle,  the  over- 
looker. Now  Hindle  is  a  remarkable  illustration  of 
the  effect  of  influence  of  this  description  because 
Hindle  voted  at  thel  municipal  election  upon  the 
Liberal  side.  He  voted  as  a  Liberal  at  the  muni- 
cipal election.  When  the  Parliamentary  elec- 
tion came,  he  had  before  him  the  example  of 
several  men.  Fish,  Cattrell,  Daxbury,  and  lilso  of 
Daxbury's  wife,  having  been  sent  away  and  seme 
othen,  making  up,  I  thinks  Mr.  Greenwood  said, 
six  or  seven  in  all,  who  left  upon  the  occasion  of 
the  municipal  election.  Hindle  was  not  sent 
away,  he  remained  at  the  mill,  and  having  voted 
as  a  Liberal  at  the  municipal  election,  he  was 
oanvassed  by  Mr.  Greenwood  for  bis  tote  as 
a  Conservatite  at  the  Parliamentary  election. 
His  answer  was  that  he  did  not  like  tO  Vote, 
and  he  would  not  vote,  upon  which,  he  says, 
Mr.  Greenwood  smiled.  '  He  said  that  Mr.  Green- 
wood had  been  cross  with  him  in  respect  of  his  vote 
at  the  municipal  election,  but  he  said  that  that  i^as 
partly  owing  to  his  having  had  some  drink,  and 
therefore  I  pay  no  great  attention  to  that ;  but  as  a 
fact,  he  stated  that  Mr.  Greenwood  had  been  crosif 
with  him  in  respect  of  the  municipal  deotion.  He 
said  that  when  canvassed  for  the  Parliain^tttary 
election  after  the  others  were  turned  otft,  that  Mr. 
Greenwood  expressed  satisfaction  by  smiling,  and 
he  did  not  vote  at  the  Parliamentary  election  at  lilh 
He  had  gone  away  on  the  Monday  morning,  the  day 
of  the  nomination,  and  did  not  return  until  the 
Tuesday  night.  Therefore,  here  is  a  second  instance 
of  a  man  who  appears,  one  would  say  most  pt6* 
bably  (so  probably,  that  it  is  my  belief  that  it  was 
so),  to  have  been  influenced  by  what  had  t4ken 
place  in  respect  of  the  treatment  of  other  men.  I 
think  there  is  one  more.  It  is  not  easy  to  trace 
these  cases  of  influence.  There  is  a  certain  pride, 
as  was  instanced  in  the  case  of  one  of  the  witnesses, 
which  prevents  most  men  from  admitting,  as 
Anderton  did,  that  they  really  were  Influenced  f 
and  it  is  very  hard  to  find  Odt,  if  you  find  a  (sdrrvpt 
influence  existing  in  a  constituency,  it  is  exceedingly 
hard  to  trace  out  the  persons  who  could  exactly 
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prove  to  what  extent  that  cornipt  influence  has 
gone.    This  is  one  of  the  reasons  given  why  a  single 
proved  case  of  corrupt  influence,  brought  home  to 
an  agent,  ought  to  be  held  to  avoid  the  election. 
But    these    two  instances   having  been    given,    I 
will   refer    to    a    third    and     a    fourth.      [This 
his  Lordship  did,  and  proceeded :]    Now,  whether  I 
look  upon  this  as  a  questioh  of  common  sense,  or  a 
question  of  law,  or  as  a  matter  of  inference  from 
the  evidence  which  has  been  produced,  I  am  obliged 
to  come  to  the  conclusion  that  expelling  or  wrong- 
fully discharging  voters  shortly  before  a  Parlia- 
mentary election,  in  consequence  of  their  politics 
being   different  from   those   of   their   employers, 
does   at   least,  under  the  circumstances    of   this 
case,    amount   to   undue    influence,    both    direct 
and   indirect,    within    the    5th    section    of    the 
Corrupt     Practices    Prevention     Act     of     1854. 
The  next  question  to  consider  is,  whether  the  per- 
sons were  expelled  or  turned  away  upon  the  occa- 
sion to  which  so  much  attention  has  necessarily 
been  directed  in  the  course  of  the  case  with  refer- 
ence to  their  political  opinions ;   in  fact,  whether 
any  person  was  turned  away  with  reference  to  his 
political  opinions.    Now  that  must  be  taken  partly 
as  a  matter  of  law,  and  partly  as  a  matter  of  fact, 
but  the  only  question  of  law  that  arises  I  think,  is 
this ;   where  the  employer  had  a  mixed  motive ; 
where  he  had  a  reason  for  getting  rid  of  the  person 
apart  from  his  politics ;  was  he  bound,  in  point  of 
law,  to  abstain  from  getting  rid  of  him  merely 
because  of  the  general  election  coming  on  ?    Well,  I 
think  I  should  answer  that  in  point  of  law,  as  an 
abstract  question,  by  saying,  that  he  was  not  bound 
to  abstain.    I  think  that  the  employer  would  have 
been  well-advised,  I  think  that  any  sensible  man  or 
sound  lawyer  advising  him,  would  say,  you  may  do 
BO,  but  take  care  how  you  do  so,  because  unless  you 
prove  very  clearly  to  the  satisfaction  of  the  court 
or  the  jury  that  you  have  a  clear  ground  for  dis- 
charging your  servant,  apart  from  his  politics,  it  is 
inevitable  that  your  discharge  of  him  may  be  im- 
puted to  your  dislike  of  his  politics,  and  not  to  a 
dislike  of  his  person.    And  in  this  case,  although 
there  were  suggestions  against  a  number  of  the 
witnesses  who  were  called  upon  the  part  of  the 
petitioners — against  several  of   them  would  be    a 
more    correct   expression — grounds    which  it  was 
stated  would  be  sufficient,  and  would  justify  the 
discharge  quite  apart  from  politics ;  yet  when  you 
come  to  see  that  the  persons  turned  away  against 
whom  those   grounds  had  been   suggested,  were 
turned  away  in  company  with  others  against  whom 
DO    such   grounds  were  laid,   that  they  had   re- 
mained in  the  employment  for  a  series  of  years, 
and  in  some  instances  for  a  considerable  time  after 
the  alleged  misconduct  justifying  dismissal,  apart 
from  polities,  took  place,  without  being  interfered 
with,  and  that  it  was  only  upon  a  poUtical  differ- 
ence arising  that  the  discharge  took  place,  I  think 
one  must  come  to  the  conclusion  that  the  abstract 
question  of  law  does  not  arise,  that  it  is  excluded  by 
the  facts,  and  that  the  discharge  or  expulsion  which 
did  take  place  was  due  not  to  the  personal  qualities 
of  the  individual,  but  was  due  to  the  colour  which 
he  had  thought  proper  to  adopt.    Then  the  remain- 
ing question  is  one  entirely  of  faxit  under  this  head 
of  the  case,  namely,  whether  the  dismissal  and  ex- 
pulsion had  reference  to  the  Parliamentary  election. 
I  have  already  sufficiently  stated  my  opinion  as  to 
the  proper  conclusion  of  law  and  fact  to  be  drawn, 
that  if  it  had  reference  to  politics,  it  had  reference 
to  the  Parliamentary  election ;  and  therefore  it  was 
that  my  learned  brother  fiallantine  urged  upon  the 
Court  that  which  was  the  strongest  point  to  be  pre- 
sented on  the  part  of  the  respondents;  that  what 
was  done  was  done  with  a  view  to  the  municipal 
election  ;  that  it  began  and  ended  (I  have  a  dml- 


culty  to   adopt  that  word  with  reference  to  the 
voting)  at  the  municipal  election ;   that  personal 
interests  interfered  which  did  not  affect  the  Parlia- 
mentary election,  and  that  in  point  of  fact  all  that 
was  done  in  the  way  of  wrong  (because,  of  course, 
he  is  too  good  a  lawyer  for  a  moment  to  contend 
that  wrong  was  not  committed),  had  to  do  with  the 
municipal  election  only,  and  had  no  bearing  or  effect 
upon  the  Parliamentary  contest.    Now,  that  is  a 
question  of  fact,  and  if  it  were  made  out  upon  this 
evidence  that  the  municipal  contest  was  merely 
personal  and  not  political ;    if,  for  instance,  the 
municipal  contest  had  taken  place  three  months 
before,    as   it    was    put,    and    the   question   was, 
whether  some  Act  of  Parliament  should  be  adopted 
for  the  government  of  the  borough,   or   whether 
some  rate  should  be  imposed  as  to  which   both 
Tories  and  Liberals  were  divided,  it  had  been  really 
a  local  question,  or  even  if  it  had  been  a  question 
only  of  whether  some  quiet  people  who  were  very 
much  liked  and  admired,  and  thought  well  of  as 
men  of  sense  and  benevolence  shouki  be  elected,  or 
whether  some  stirring  politicians,  having  nothing 
else  to  recommend  them,  were  to  be  put  in  the  place 
of    town   councillor  or  other  municipal  office,   I 
should  have  thought  that  would  have  divided  the 
municipal  election  from  the  Parliamentary,  and 
that  no  notice  ought  to  be  taken  in  reference  to 
the  Parliamentary  election,  of  what  was  done  with 
respect  to  the  municipal  election  ;  and  I  should  say 
the  same  if  such  a  municipal  election  had  taken 
place  three    day-;    before,  instead  of  a  fortnight 
before  the  Parliamentrry  election.    The  question 
seems  to  be  one  of  fact,  whether  what  I  have  just 
been  putting  is  the  real  state  of  the  case,  or  whether 
the  munici{Md  election  and  the  Parliamentary  elec- 
tion in  this  case  were  not  in  the  minds  of  the  can- 
didates, and  in  the  minds  of  the  voters,  substan- 
tially one  and  the  same  political  contest  in  which 
the  same  means  were  to  be  resorted  to,  the  same 
colours  to  be  displayed  universally  or  generally ;  a 
contest,  in  effect,  between  Tories  and  Whigs,  and 
not  a  contest  between  A.  and  Z.    I  pass  that  by 
for  the  moment,  but  only  for  the  moment,  because 
it  must  be  discussed,  and  discussed  with  attention, 
in  order  to  put  the  third  question,  whidi  is  quite  a 
distinct  question,  and  one  the  affirmative  of  which 
it  is  quite  as  necessary  to  establish  on  the  part  of 
the  petitioners,  and  which  also  is  partly  a  question 
of  law,  and  partly  a  question  of  fact.    That  is  the 
question  whether,  assuming  it  to  be  made  out  that 
what  was  done  had  reference  to  the  Parliamentary 
election,  and  ought  to  be  imputed  to  an  intention  to 
deal  with  the  people  according  to  their  politics, 
and  not  merely  according  to  their  views  as  to  muni- 
cipal government,  was  the  interference,  assuming  it 
to  be  illegal,  and  assuming  it  to  be  poUtical,  an 
interference  by  the  agent  or  agents  of  the  sitting 
member  ?    Upon  that  I  may  remark,  that  any  per- 
son is  an  agent,  or  agents,  of  the  sitting  members 
for  this  purpose,  if  he  has  authority  from  the  sitting 
member  to  conduct  the  election,  or  to  canvass  voters 
on  his  behalf.    That  has  been  laid  down  so  often, 
and  is,  to  my  mind,  so  distinctly  recognised  by  the 
Legislature,  as  well  as  propounded  by  the  judges,  I 
mean  recognised  in  the  Act  by  which  this  tribunal 
was  constituted,  that  1  think  it  unnecessary  again 
to  explain  the  reasons  by  which  that  conclusion 
was  arrived  at.    The  conclusion  is,  that  the  agent 
to  conduct  the  election,  or  to  canvass  voters,  of  the 
members  is  an  agent  under  the  Corrupt  Practices 
Prevention  Act,  with  reference  to  what  he  does  in 
the  course  of  the  canvass ;  if  it  be  legal  he  is  again 
directly  authorised,  and  if  it  be  illegal,  and  in  the 
course  of  the  canvass  for  the  intend^  benefit  of  the 
candidate,  the  member  is  answerable  for  the  illegal 
conduct,  and  must  stand  by  the  consequences,  not 
criminally,  but,  for  the  reasons  already  mentionied, 
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to  the  forfeiture  of  his  seat.    That  being  so,  who 
wM  or  were,  in  point  of  fact,  the  agents  at  this 
election  ?    What  were  the  acts  done  by  any  agent 
at  this  election,  in  respect  of  which  judgment  ought 
to  be  pronounced,  either  in  the  affirmative  or  in  the 
negative  ?      The  first  of  those    acts  with  which 
I  have   to   deal  (I  need  go   no  earlier  into  the 
matter)  took  place  in  October.    At  the  time,  and 
long  before,  it  was  well  known  that  the  Parlia- 
mentary election  was  to  come  on  in  the  course  of 
last  year.    There  was,  it  is  notorious,  it  is  part  of 
history,    great   political    excitement,    and    strong 
opinions  were  entertained  upon  one  side  and  upon  the 
other,  and  especially  in  this  county,  and  particularly 
in  this  borough,  with  reference  to  the  questions  that 
were  about  to  come  before  the  next  Parliament.   In 
the  month  of  October  there  was  anticipated  the 
usual  municipal  election,  which  was  to  take  place  in 
the  early  part  of  November,  and  by  that  time,  I 
think,  it  had  become  known  when  Parliament  was 
to  be  dissolved.    I  think  Parliament  was  dissolved 
on  the  11th  Nov.    I  speak  from  recollection,  it  is  an 
historical  fact,  and  I  am  bound  to  take  notice  of  it 
without  any  special  evidence  being  given  upon  the 
subject.    It   was  anticipated  that  the  dissolution 
would    take    place,  and    that   there  would    be  a 
general  election,  which,  in  the  ordinary  course  of 
events,   must  shortly  follow  the  municipal  elec- 
tion.   The    municipal  contest,  considered  by   it- 
self, proves  to  have  been  a  political  party  contest, 
although   personal  influences  had  something,  per- 
haps, but  not  a  great  deal,  to  do  with  the  matter. 
I  cannot  help  thinking,  upon  the  evidence,  it  ought 
to  be  concluded  that  Whig  and  Tory  had  a  great 
deal  more  to  do.     Those  colours  appear  to  have 
been   adopted    with    reference   to   the   municipal 
election,  as  well  as  with  reference  to  the  Parliamen- 
tary electioD ;  and  if  the  character  of  the  election  was 
to  be  judged  of  by  the  proceedings  which  took  place 
at  it,  and  by  the  result — eight  Tories  to  four  Whigs 
—looking  very  like  a  parallel  to  the  Parliamentary 
election,  whether  that  was  taken  or  whether  the 
evidence  given  on  the  part  of  the  petitioner  and  of 
the  respondents,  because  the  evidence  of  the  respon- 
dents confirms  the  evidence  of  the  petitioners  in 
that  respect,  it  is  impossible  to  come  to  any  other 
conclusion  than  that  the  municipal  election,  like 
the  Parliamentary,  was,  for  the    greater  part,  a 
party  political,  and  not  merely  a  local  or  personal 
contest.    With  that  in  mind,  reflecting  light  upon 
what  was  done  in  October,  let  me  refer  to  the  cir- 
culars which  were  issued  by  the  Tory  party  at  this 
time.  The  fact  of  circulars  being  issued  by  persons 
of  the  same  way  of  thinking  as  the  sitting  mem- 
bers, would  by  itself  operate  nothing.    No  one  can 
bind  another,  simply  because  he  is  of  the  same 
politics  with  him  ;  but  this  circular  of  the  12th  Oct. 
issued  at  the  time,  was  unquestionably  adopte<l 
afterwards   by  Messrs.  Hornby  and  Fielden,  the 
sitting  members ;  and  the  association  which  issued 
that  circular  was  adopted  by  them  in  place  of  a 
committee  for  the  management  of  their  election, 
niis  circular  of  the  12th  Oct.  must  be  taken  as 
being  the  act  of  Messrs.  Hornby  and  Fielden,  just 
as  much  as  if  each  of  them  had  written  a  letter  to 
this  effect  to  every  **  manager,    overlooker,  and 
tradesman,   and   any  other    person   having  influ- 
ence," in  the  town  of  Blackburn.    It  is  a  power  of 
attorney,  to  the  extent  to  which  it  goes,  to  every 
individual  in  any  of  those  classes,  to  do  that  which 
the  circular  requests  him  to  do ;  and  that  circular 
doss  combine  the  municipal  election  and  the  Par- 
liamentary in  a  remarkable  degree,  because  the 
object  stated  is  to  ^*  secure,  in  the  municipal  elec- 
lioo,  as  well  as  in  the  Parliamentary,  the  success  of 
the  candidates  who  adhere  to  the  Constitution  in 
Church  and  State  "  and  so  on.    The  object  is  to 
have  a  political  contest,  of  which  the  municipal 


election  was  to  be  the  preliminary,  a  sort  of  skir- 
mish before  the  great  battle  of  the  Parliamentary 
election.  It  goes  on,  '*  Believing  that  you  know 
and  appreciate  the  blessings  temporal  and  reli- 
gious, secured  to  this  country  by  the  Constitution, 
which  is  at  the  present  time  so  violently  threatened 
by  unscrupulous  politicians,  we  venture  to  urge 
upon  you  most  strongly  the  necessity  of  vigorous 
personal  effort  to  secure  the  return,  as  town  coun- 
cillors, of  gentlemen  who  hold,  with  respect  to 
national  politics.  Constitutional  principles,  and  the 
return  to  Parliament  of  our  two  known  and  tried 
representatives,  Messrs.  W.  H.  Hornby  and  Joseph 
Fielden."  Now  it  is,  I  must  say,  quite  obvious  from 
the  terms  of  that  circular,  taken  with  the  fact  that 
the  two  elections  form  part  of  one  and  the  same 
political  contest,  that  they  cannot  be  held  by  any- 
body with  his  eyes  open,  and  bound  to  declare  the 
truth  as  he  sees  it,  they  cannot  justly  be  declared 
to  be  different.  There  may  be  a  distinction  in  some 
respects,  and  there  were  distinctions  in  some 
respects.  The  distinction  was  made  between  the 
people  of  Conservative  or  Constitutional  opinions, 
and  persons  who  were  designated  as  a  term 
of  reproach  by  the  name  of  Radicals.  We  have, 
'*  We  will  have  no  Radicals  here ;  go  to  a  Radical 
shop."  In  some  instances  there  was,  **  How  could 
you  make  such  a  disturbance,  after  voting  as  you 
did?"  That  was  voting  against  the  master,  but 
still,  without  reference  to  the  personal  interests^ 
ns  distinguished  from  the  politics  of  the  indl- 
viduaL  Throughout  the  petitioner's  case  I  find  it 
all  put  upon  political  differences.  I  think  both 
affirmatively  and  negatively  it  is  quite  obvious  that 
from  beginning  to  end,  from  the  morning  of  Mon- 
day, the  2nd  Nov.  to  the  night  of  Tuesday  the 
1 7th  Nov.  upon  which  day  I  think  the  polling 
took  place,  there  was  a  state  of  political  excitement, 
beginning  with  the  municipal  election,  and  ending 
with  the  Parliamentary,  in  which  the  object  of  those 
who  contested  upon  the  one  hand  and  upon  the  other, 
was  one  and  the  same,  namely,  to  get  in  their 
respective  candidates  at  both  elections,  on  political 
grounds.  The  only  remaining  question,  therefore, 
is  whether  the  acts  which,  according  to  the  prin- 
ciple laid  down,  would  amount  to  undue  influence, 
are  acts  which  are  traceable  to  the  agent  or 
agents  of  Messrs.  Hornby  and  Fielden.  This  again 
divides  itself  into  two  heads,  first  with  reference 
to  the  agents,  and  secondly  with  reference  to  the 
acts,  and  upon  both  I  must  refer  back  to  the  circu- 
lar of  the  i2th  October.  That  must  be  looked  to, 
I  think,  as  the  fountain  of  authority  and  agency, 
such  as  existed  in  the  election.  Of  course  it 
would  be  prodigious  to  say  that  it  at  once  made 
every  overlooker  in  the  place  an  agent  of  the  Tory 
candidates.  That  would  be  quite  out  of  the  question, 
because  if  it  were  so  it  would  follow,  in  strictness  of 
law,  that  they  would  be  equally  answerable  for  the 
acts  of  the  overlookers  of  the  opposite  way  of  think- 
ing, or  that  they  would  be  liable  to  be  unseated  for 
acts  done  in  bad  faith  by  some  person  who  pre- 
tended to  be  an  agent  of  theirs,  for  the  purpose  of 
betraying  them  by  doing  acts  which  might  eventu- 
ally invalidate  the  election.  These  exceptions,  how- 
ever, being  out  of  the  case,  there  is  no  suggestion  of 
any  such  persons  having  been  agents,  nor  was  the 
act  of  any  such  person  relied  upon.  Such  persons 
being  out  of  the  case,  it  appears  to  me  that 
the  effect  of  this  circular  was  to  make  an  agent 
of  every  person  having  authority,  down  t )  the  last 
grade,  that  of  overlookers  over  the  hands,  and  to 
request,  and  therefore  authorise  each  such  to 
influence  the  hands  w  ho  were  under  him,  for  the 
purpose  of  inducing  them  to  vote  for  the  candi- 
dates upon  whose  behalf  this  document  was  issued, 
and  any  overlooker,  and  consequently  anybody  in 
that,  or  any  higher  grade,  who  bonajide  look  up  the 
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Tory  side,  and  who  acted  upon  this  circular,  and  did 
canvass  for  the  sitting  members,  became  their  ageat, 
and  h^s  acts  did  bind  them  to  the  extent,  and  under 
the  circumstances  which  I  have  already  explained, 
in  speaking  of  the  first  question.  Many  remarks 
have  been  made  upon  this  circular.  I  think  that 
the  circular  has  been,  in  some  respects,  unjustly 
criticised  on  the  one  hand.  On  the  other  hand,  it 
is  not  a  circular  which,  so  far  as  I  ought  judicially 
to  pronounce  an  opinion  upon  it,  I  can  approve  as  a 
wise  or  politic  one.  Reference  has  been  made  to 
that  previous  circular  of  the  opposite  party,  by 
which  certain  persons  were  called  upon  to  join  the 
committee,  and  to  use  their  interest  on  the  part  of 
the  other  side.  I  pass  that  by  saying  that  I  think 
it  was  different  in  its  terms  from  thlB ;  that  it  did 
not  refer  to  persons  who  were  not  to  be  on  the 
committee,  and  it  did  not  designate  any  other  per- 
sons, or  the  servants  of  any  other  persons,  as  being 
the  proper  canvassers  or  agents  to  bind  the  mem- 
bers. But,  assuming  that  it  did;  assuming  that 
one  side  issued  an  impolitic  or  illegal  circular,  or 
did  an  illegal  act,  I  must  pass  away  from  the  subject 
by  saying  that  no  amount  of  illegality  upon  the 
one.  side  could  justify  a  hair's  breadth  departure 
from  the  law  npoj)  the  other.  Wrong  does  not 
excuse  wrong.  II  both  parties  have  been  miscon- 
ducting themselves  at  tibe  election,  the  members 
of  neither  party  can  remain  in  upon  petition, 
and  neither  can  excuse  himself  because  a  similar 
wrong,  or  worse  wrong,  was  committed  on  the 
part  of  the  opponents,  it  is  idle  to  say  that 
thfi  intention  ol  this  circular  was  to  call  upon 
employers,  for  instance,  to  use  unfair  means  with 
the  hands  in  their  employment  I  think  it  was  not 
intended  that  the  employers  should  turn  off  hands, 
far  less  was  it  intended  Uiat  the  lamentable  events 
should  take  place  amongst  the  working  people 
which  did  actually  take  place.  Two  gentlemen  were 
called  whose  names  were  put  to  the  circular,  namely 
Mr.  Thomson  and  Mr.  Hutchinson ;  and  each  of 
those  gentlemen  repudiates  its  authorship.  I  do 
not  think  that  the  actual  authorship  can  he  known 
by  reading  the  evidence;  but,  whoever  was  the 
author,  he  says,  "It  was  decided  that  all  mill- 
owners."  That  may  be  all  very  well.  1  can  quite 
understand  a  master  having,  from  his  personal 
character,  from  his  benevolence,  from  his  worth  in 
many  respects,  very  strong  influence,  and  of  a  very 
legitimate  character,  over  the  men  working  under 
him  ;  they  may  think  him  a  wiser  man  than  them- 
selves, and  they  may  think  that  he  knows  more,  or 
they  may  have  no  particolar  wish  of  their  own,  and 
know  that  he  would  not  intentionally  do  any  wrong. 
There  are  a  variety  of  ways  in  which  it  may  be  put ; 
but  a  man  may  have  a  fair  legitimate  influence 
over  those  with  whom  he  comes  in  contact,  and  it 
is  not  because  that  influence  happens  to  be  very 
powerful  because  he  is  their  master,  that  therefore 
he  is  to  abstain  from  using  it  altogether.  If  one 
comes  to  think  over  the  matter  for  one*s  self,  espe- 
cially with  the  experience  of  the  circumstances,  and 
the  temptations  presented,  and  the  consequences 
which  may  follow  from  masters  interfering  with 
servants,  one  may  say,  "  Well,  I  have  determined  I 
will  never  have  hand  or  part  in  any  transaction  like 
influencing  people  in  my  employ  ;'*  but  if  I  were 
to  say  so,  it  would  be  a  profession  of  virtue  quite 
supei^uous ;  and  it  would  be  wisdom  after  the  event, 
because  it  would  be  only  an  impression  produced 
upon  my  mind  by  the  result  of  what  I  have  seen 
done  by  others  elsewhere.  These  are  the  ill  con- 
sequences which  have  followed  from  masters  over- 
stepping the  fair  bounds  of  legitimate  influence,  and 
using  what  really  amounts  to  menace  or  compulsion. 
I  will  say  nothing  about  the  millowners,  the  persons 
who  are  the  real  masters  ;  but  when  it  comes  down 
to  managers  and  overlookera,  let  any  man  of  cpm- 


mon  sense  just  think  what  he  is  doing  if  he  issues  a 
manifesto  of  that  description.  What  is  an  overs 
looker  ?  He  is  removed  only  one  grade  above  a 
workman.  He  receivea  rather  higher  wages  than 
the  other  woikmen  in  the  employ ;  they  owe  him 
no  allegiance.  The  relation  of  master  and  servant 
is  such  that  the  law  does  recognise  a  sort  of  alle- 
giance, not  only  of  the  servant  to  the  master,  but  of 
the  master  to  the  servant;  and  they  may  take  one 
another's  part  under  circumstances,  and  to  an  extent 
which  is  not  allowed  to  strangers.  FeUow  servants 
do  not  come  within  that  rule,  except  so  far  as  good- 
will may  result  between  man  and  man,  from  the 
fact  of  their  having  been  familiar  with  one  another 
in  the  same  employment.  But  the  overlooker, 
whose  wages  the  men  do  not  earn,  to  whom  they 
owe  no  duty  at  all  except  to  obey  his  lawful  direc- 
tions, given  in  the  name  of  the  master,  to  be  diligent 
and  to  look  after  the  work  they  are  about ;  the  notion 
of  his  having  any  influence  over  them  which  he 
ought  to  exercise,  beyond  keeping  them  to  their 
proper  work  for  their  proper  wages,  I  cannot  conceive. 
I  cannot  conceive  it  is  right  that  an  overlooker 
should  be  clothed  with  the  additional  importance  of 
being  told  that  he  is  a  fit  person  to  exercise  influ- 
ence over  these  persons  for  political  purposes,  whom 
he  is  simply  to  direct  in  their  employ,  who  dis- 
charges his  duty  by  directing  them,  and  is  authorised 
to  dismiss  them  for  -misconduct.  The  inevitable 
result  is  to  set  up  an  overlooker  with  a  notion  of  his 
importance  which  he  ought  not  to  entertain,  and  of 
his  having  influence  in  a  department  which  is  not 
properly  within  his  functions  as  overlooker ;  and  I 
cannot  help  thinking  that,  with  respect  to  a  eon 
siderable  part  of  what  took  place  at  the  mills, 
although  it  would  be  ungenerous  and  unjust  to  allege 
that  this  circular  directly  set  those  proceedings  of 
the  3rd  and  4th  Nov.  in  motion,  or  that  it  was  in- 
tended to  do  so,  yet  I  think  it  would  be  untruthful 
not  to  say,  because  I  believe  it,  that  those  move- 
ments would  not  have  taken  place  if  the  overlookers 
had  not  been  induced  to  step  out  of  their  proper 
duty  to  press  upon  the  workmen  political  matters, 
instead  of  minding  the  business  of  the  mill.  Now, 
I  think  there  is  one  other  remark  to  be  made  as 
connected  with  that  matter.  I  do  not  go  through 
the  details  of  what  took  place  upon  the  drd  and 
4th  Nov.  beyond  saying — and  I  must  repeat  the 
same  word,  as  it  is  the  word  properly  applied,  and 
if  it  appears  to  be  the  burthen  of  my  judgment  let 
it  be — that  the  misconduct  of  the  3i^  and  4th  Nov. 
was,  in  my  mind,  very  considerable  indeed.  It  was 
misconduct  partly,  according  to  the  evidence,  as  I 
shall  presently  observe,  of  persons  in  the  situations 
referred  to  in  the  circular  of  the  12th  Oct. ;  it  was 
misconduct  to  a  far  greater  extent  directly  and 
immediately  of  the  workmen.  At  many  of  the 
mills  it  amounted  to  a  system,  the  effect  of  which 
was  that  the  place  was  made  too  hot  to  hold  great 
numbers  of  people  who  were  engaged  in  lawful  work 
there.  I  will  adopt  Mr.  Thomson's  statement. 
I  think  he  said  that  in  three  or  four  days  matters 
were  smoothed  down ;  that  the  employers  wece  dis- 
gusted either  immediately,  or  upon  reflection, 
although  they  did  not  interfere  at  the  time,  as  I 
think  some  of  them  ought  to  have  doae  more 
vigorously  with  what  had  taken  place,  and  the  body 
of  the  people  who  had  been  forced  to  leave  were 
back  at  the  mills.  Mr.  Thomson  excepted  a  score  or 
so,  but  he  did  not  put  it  at  any  very  precise  figure, 
and  I  cannot  help  thinking  from  the  evidence  a 
greater  number  than  he  mentioned  was  the  result; 
but  a  considerable  number,  at  least,  after  ail  was 
said  and  done,  did  remain  away,  and  were  out  of  their 
employment.  Not  one  single  man  of  all  those  who 
used  violence  upon  that  occasion  has  had  a  hair  of 
his  head  touched;  not  one. single  man,  even  those 
who  used  gross  violence  upon  the  3rd  and  4th  Nov<^ 
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hu  been  xmnished.    Some  of  them  were  proceeded 
against  before  the  magistrates,  and  I  could  not  at 
first  understand  why  the  magistrates  had  not  in- 
flicted— I  was  going  to  say,  summary  justice  ;  one 
ought  to  be  justly  angry  with  what  is  wrong  ;  one 
ought  to  deal  with  wrongdoers  as  they  deserve.    I 
was  afraid  at  first  that  the  magistrates  had  made  a 
compromise  of  a  serious  matter,  when  those  people 
appear  to  have  been  let  go ;  but  it  turned  out  that 
they  were  summoned,  not  under  the  Corrupt  Practices 
Act,  under  which  they  might  have  been  indicted ; 
nor  for  assaults,  which  would  have  been,  so  to  speak, 
the  more  natural  way  of  dealing  with  it,  as  a  matter 
of  police,  considering  that  they  were  most  of  them 
people  who,  I  will  not  say,  knew  no  better,  but  still 
who   were   not  so  much  to  blnme  as  those    who 
did   know    better.      It    turned    out    in   point    of 
fact,  that   no  such   compromise  was    made,  and 
as    I    have     inquired    about    it,    I    feel    bound 
tu  state  that  the   course   which   the   magistrates 
took  was  a  course  which  they  were  bound  to  take  in 
law.    I  called  attention  to  the  proceedings  of  the 
magistrates  with  a  view  to  passing  a  reflection  upon 
them,  if  they  had  done  wrong,  but  I  am  bound  to 
ULj  that  the  magistrates  did  what  in  law  they  were 
bound  to  do,  under  the  circumstances ;  they  dis- 
missed the  charge,  as  having  been  brought  under 
the  Combination  Act,  which  Act  is  rather  directed 
against  movements  of  the  men,  with  reference  to  the 
interests  of  their  employers  and  the  trade,  than  with 
reference  to  political  objects,  although  of  course  the 
two  may  sonnetimes  be  mixed  up.    The  magistrates 
would  have  convicted  if  the  men  had  been  brought 
before  them  for  assaults.    In  passing  a  judgment  as 
just  as  I  can  upon  the  conduct  of  the  employers,  I 
should  have   expected  that,   if  the  employers,  or 
rather  those  under  them,  had  not  to  a  considerable 
extent  committed  themselves  by  pressing  upon  the 
men  strongly  to  take  a  political  side,  they  would 
have   brought    such    gross    misconduct    at    least, 
as  occurred  at  one  mill,  under  the  notice  of  the  law. 
That  was  not  done,  and  not  a  single  man  was  dis- 
charged even  at  that  mill  for  what  he  had  done.    B  ut 
adhering  to  the  present  question,  what  conclusitm 
ought  common  sense  to  draw  from  these  circnm- 
stances?     ^hat  is  the  proper  conclusion  to  draw? 
It  is  that  the  men  at  these  mills  would  have  been 
equally  well-behaved  as  the  men  at  the  other  mills ; 
that  there  was  no  special  mischief  in  the  tempera- 
ment of  the  men,  and  that  there  must  have  been  some 
reason  other  than  mere  political  feeling  for  acting  as 
thej  did ;  and  I  cannot  avoid  coming  to  the  conclu- 
sion, as  a  man  of  common  sense,  that  they  must  have 
done  so,  as  they  themselves  say  they  did,  because 
they  thought  that  they  had  authority,  or  because 
they  were  given  to  understand  that  they  had  autho- 
rity, by  some  person  or  persons  in  a  higher  position 
than  themselre*.    And  if  that  notion  was  spreiid 
amongst  the  men  by  the  acts,  words,  or  conduct  of 
the  overlookers,  or  of  a  single  overlooker,  who  acted 
upon  the  circalar,  it  was  enough  to  account  for  what 
t^y  did,  and  it  is  enough  to  trace  their  conduct  to 
agency  which  would  bind  the  sitting  Members.    That 
is  tlHi  general  conclusion  to  be  arrived  at,  I  think, 
with  reference  to  what  regards  the  men  themselvc  a. 
I  do  not  think  it  would  be  useful  to  occupy  any 
further  time  in  going  through  the  cases  in  which 
the  men  ill-used  one  another.     The  result  may  be 
shortly  summed  up  that  they  did  so;  never,  that  I 
can  ascertain  from  the  evidence,  having  done  80 
before  to  this  extent,  or  anything  like  it,- at  any 
municipal  election  ;   that  it  was  a  matter  excep- 
tional and  peculiar  to  the  proceedings  of  November ; 
that  it  was  done  by  them  after  having  been  actively 
canvassed  by  their  overlookers  and  others  in  auth<»- 
rity  over  them ;  that  it  was  done  by  the  men  in 
several  instancea  stating  that  they  had  authority  to 
do  it,  and  that  so  they  would  do  it ;  that  although 


in  some  of  the  mills  they  were  actively  interfered 
with,  in  others  very  faint  resistance  was  made  to 
them  at  the  time,  although  in  all  they  were  brought 
to  order,  and  matters  were  set  right  with  the  sacri- 
fice of  a  score  or  more  hands,  to  take  Mr.  Thomson's 
figures  again,  who  remained  without  employment 
when  it  was  ail  over  ;  and  that  this  took  place  under 
circumstances  in  which  the  men  were  most  unlikely 
to  have  resorted  to  such  proceedings,  except  some 
persons  in  the  condition  of  those  referred  to  in  the 
circular  of  the  12th  Oct.  had  connived  at,  or  given 
countenance  to,  or  stood  by  consenting  to,  what 
was  done.  I  do  not  think  the  fact  of  the  men 
having  been  brought  back  at  all  removes  the  im- 
portance of  that  state  of  things.  Thev  were  brought 
back  it  is  true.  The  public  indignation  alone,  both 
of  the  Whigs  and  the  Tories— and  the  Tories  quite 
as  vehemently  as  the  Whigs — the  mind  of  every 
right-thinking  man  would  l^  directed  against  such 
a  proceeding,  if  it  were  allowed  to  continue  un- 
checked ;  but  besides  that,  I  believe  that  the  good 
feeling  of  the  people,  as  well  as  the  interest  of  the 
employers  themselves,  and  the  better  reflection  of 
those  under  them  who  had  countenanced  the  move- 
ment, when  they  found  the  mischief  of  what  they 
had  done,  was  sufficient  to  restore  order ;  but  they 
were  not  sufficient  to  restore  the  tranquillity  of  mind 
and  freedom  from  influence  in  voting  which  electors 
are  entitled  to.  Acts  of  intimidation  took  place  on 
the  8rd  and  4th  Nov.,  which,  if  done  by  the  members 
themselves,  or  their  immediate  agents,  and  unre- 
dressed up  to  the  Parliamentary  election,  would, 
beyond  all  question,  have  amounted  to  undue  in- 
fluence within  the  5th  section  of  the  Corrupt  Prac- 
tices Prevention  Act  1854.  Those  acts,  though 
limited  to  the  8rd  and  4th  Nov.,  and  though  re- 
pressed almost  as  soon  as  they  could  be  by  the  good 
feeling  and  better  sense  of  the  people,  would  still  be 
acts  of  undue  influence  to  affect  the  election 
of  the  persons  by  whose  agents  they  were  done. 
Now,  there  is  another  branch  of  this  part  of  the 
case,  and  that  relates  to  what  took  place  at  some 
particular  mills,  and  in  rospect  of  these  mills  inter- 
ference was  alleged  by  the  proprietors,  the  mana- 
gers, or  the  overlookers ;  in  respect  of  some  of  them 
the  persons  have  been  called  who  were  charged,  and 
they  have  denied  the  use  of  particular  expressions 
which  are  imputed  to  them,  but  they  have  not 
successfully  attempted,  or  indeed  I  think  at  all 
attempted,  to  do  them  justice,  to  deny  the  mis- 
conduct of  the  8rd  and  4th  Nov.,  although  they 
have  endeavoured  to  excuse  or  palliate  it ;  and  with 
respect  to  the  expressions,  those  expressions  were 
adduced  for  the  purpose  of  showing  that  which  I 
think  is  abundantly  proved  without  reference  to 
them,  namely,  the  political  character  of  what  was 
done.  The  mills  to  which  I  will  especially  refer 
are,  first,  Coddington's  Canal  Mill,  in  respect  of 
which  evidence  was  given  by  Pye,  Kelly,  and  by 
Wearden.  The  proceedings  at  that  mill  stand,  I 
think,  upon  a  different  footing  from  those  which  I 
have  been  already  discussing.  Pye  stated  that  he 
was  canvassed  by  Mr.  Robinson,  and  that  he  after- 
wards saw  Mr.  Catlow,  who  was  the  book-keeper 
and  cashier ;  I  think  Mr.  Robinson  explained  that 
he  was  only  the  book-keeper,  though  he  is  intrusted 
with  the  payment  of  the  men,  but  he  is  a  person 
who  is  entrusted  with  hundreds  of  pounds  to  pay 
the  men  ;  he  would  be  a  person  in  a  situation  giving 
him  the  appearance  at  least  of  very  considerable 
influence  over  the  men,  and  I  cannot  help  thinking 
that  he  would  be  within  the  term  "  other  person 
having  influence,"  within  the  circular  of  the 
12th  Oct.  **and  others  possessing  influence," 
which  must  of  course  be  limited  to  others  of 
the  same  sort  as  those  who  went  before.  I 
cannot  help  thinking  that  that  would  include  a 
person  who  had  so  important  an  tmiiloyment  as 
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Catlow  bad.  Pye  said:  **Catlow  sent  for  me;  he 
asked  me  if  I  had  made  my  mind  up  who  to  vote 
for ;  I  said  I  have  no  vote  for  your  party  ;  then,  he 
says,  there  is  no  mure  work  for  me  if  I  would  not 
vote  for  ^im  " ;  that  is  the  sort  of  evidence  given 
with  respect  to  what  took  place  at  Coddlngton*s 
Canal  Mill.  Probably  if  that  case  had  stood  alone, 
it  would  not  have  been  a  sufficient  case  to  act  upon, 
it  might  have  been  necessary  to  send  for  Mr.  Catlow, 
and  ascertain  more  precisely  what  the  particulars 
were  of  his  conversation  with  the  men,  but  Catlow 
Is  a  person  in  the  employment  of  Mr.  Coddington  at 
the  Canal  Mill,  and  Catlow  is  a  man  who  of  course 
might  have  been  called  for  the  respondents  to  con- 
tradict, if  he  could,  what  was  said  of  him ;  and  I 
must  believe  that  Catlow  did  earnestly  press  upon 
Pye,  and  other  men,  the  wisdom  of  sacrificing  their 
political  opinions,  or  the  likelihood  of  their  going 
if  they  did  not.  What  followed  shows,  I  think, 
that  although  the  proprietors,  the  managers  of  that 
mill,  disapproved  of  the  act  of  Catlow  when  they 
found  what  he  had  done,  and  what  had  been  done 
elsewhere,  and  they  desired  to  get  back  the  men, 
yet  it  furnished  strong  evidence  that  the  men  are 
right  when  they  say  that  Catlow  did  "  bag  **  them, 
and  "  bagged  "  several  more,  and  did  so,  assuming 
to  have  authority  at  the  time,  and  under  circum- 
stances where  it  was  recognised  that  he  had  autho- 
rity, because  I  find  that  these  were  the  men,  if  my 
recollection  serves  me,  who,  when  the  conduct  of 
Catlow  was  discovered,  were  sent  for ;  in  the  mean- 
time they  had  taken  out  a  legal  process  to  recover 
their  fortnight's  wages  for  a  wrongful  dismissal,  and 
those  were  the  men,  if  I  recollect  rightly,  who  went 
before  the  County  Court  for  their  fortnight's  wages, 
and  it  was  on  their  behalf  that  Mr.  Ernest  Jones 
was  brought  down,  a  gentleman  of  very  strong 
political  opinions,  who  showed  his  sincerity  by 
suffering  for  them  in  more  ways  than  one,  and  upon 
whom  I  make  no  political  or  party  remark  when  I 
say  that  the  profession  to  which  he  belonged 
sincerely  esteemed  his  straightforwardness  and 
worth  in  the  walk  which  he  chose,  and  deeply  regret 
the  sudden  close  of  his  career,  at  the  time  when  he 
seemed  likely  to  reap  the  reward  of  his  professional 
talent,  and  his  exertions  for  the  party  to  which 
he  attached  himself.  Those  were  the  persons  in 
whose  behalf  Mr.  Ernest  Jones  was  brought  down, 
and  they  recovered  their  fortnight's  wages  before 
the  County  Court  judge.  I  do  not  [know  that  I 
ought  to  refer  to  a  case  which  catches  my  eye  at 
the  moment — the  case  of  Francis  Robinson.  That 
was  the  case  of  a  man  who  remained  out  of  work 
because  the  weavers  objected  to  him  on  account  of 
his  politics.  He  is  sent  away  with  a  notice,  and 
there/ore  that  is  not  so  strong  a  case  as  the  other ; 
still  it  is  a  case  in  which  the  men  are  given  in  to. 
It  is  not  a  strong  case  in  law,  but  it  is  confirmatory 
of  vhat  was  running  in  the  minds  of  the  men  at 
the  time,  and  showing  that  politics  were  the  subjects 
of  dispute.  Now,  there  is  one  case  which  is  left, 
and  it  would  be  wrong  not  to  make  a  remark  upon 
it,  because  it  is  even  more  distinct  than  that  of  Cat- 
low's,  and  it  belongs  to  the  same  class.  That  is  the 
case  of  Greenwood's  mill.  The  case  of  Greenwood's 
mill  wns  this :  Fish,  Catterall,  and  Duxbury,  along 
with  Mrs.  Duxbuiy,  were  discharged,  and  also,  I 
think,  Hay  worth  was  discharged  from  that  mill. 
He  got  a  message  from  a  person  of  the  name  of 
William  Wade.  Mr.  Greenwood  was  asked  who 
William  Wade  was,  and  he  stated  that  he  was  an 
overlooker.  He  was  called  a  tackier  by  a  witness, 
but  tackier  and  overlooker,  I  rather  think  are  the 
same.  However,  he  turned  out  to  be  not  only  substan- 
tially but  literally  within  the  terms  of  the  circular, 
because  he  was  proved  by  Mr.  Greenwood  to  be  an 
overlooker.  Hay  worth  says,  **  What  did  he  say  to 
you?"     "He came  to  me  like  this: — 'Here,'  he 


says,  *  I  am  going  of  errands ;  I  do  not  like  doing 
it.'  I  said,  '  What  is  it  ? '  He  said, "  Langtree  tells 
them  to  tell  them,  through  me,  if  I  do  not  vote 
their  way,  I  must  not  be  sarprised  if  I  get  bagged.' " 
Here  is  an  overlooker  sent  by  the  manager  of  the 
mill  to  stste  to  a  voter,  both  at  the  municipal  and 
the  Parliamentary  election,  point  blank,  that  if  he 
did  not  vote  their  way,  he  must  not  be  sarprised  if 
he  got  bagged.  Well,  then,  he  sees  Langtree,  and 
Langtree,  he  says,  states  that  if  he  voted  the  other 
way,  he  must  not  be  surprised  if  he  got  bagged. 
Then,  there  are  the  other  witnesses  whose 
names  I  have  given,  who  successively  stated 
that  they  voted  on  the  Liberal  side;  that  there 
was  no  ground  for  dismissing  them,  except  that 
Langtree  did  send  them  about  their  business; 
and  that  the  only  explanations  they  got  were,  that 
they  were  Radicals,  and  might  go  to  Radical  shops j 
and  with  respect  to  the  woman,  that  Langtree  said 
he  did  not  know  what  the  reason  was  for  dismissing 
her,  and  that  he  would  have  none  of  her  impudence. 
These  cases  are  to  be  take  i  with  Hendle's,  who  re- 
mained in  the  employment,  and  did  not  venture  to 
vote  at  the  Parliamentary  election,  but  went  away 
to  avoid  doing  so,  as  I  conclude.  I  agree  with  what 
was  said  by  my  learned  brother  Ballantine,  that  if 
this  case  stood  alone,  that  if  this  could  be  looked 
upon  as  an  isolated  case,  one  would  cast  about  for 
reasons  for  arriving  at  a  conclusion  that  what  was 
suggested— other  than  politics — was  the  ground  for 
sending  these  people  away,  notwithstanding  they 
had  been  years  in  the  employment.  But,  taking 
these  with  the  other  cases,  it  would  be  blinking 
against  the  light  to  adopt  that  conclusion.  This 
is  one  case  having  its  peculiarities,  and  those 
peculiarities  distinguishing  it  in  an  evil  way  from 
the  others  with  which  it  stands  in  conjunction.  It 
is  like  the  case  in  which  Catlow  was  spoken  of,  but 
stronger ;  because  Greenwood  and  Langtree — 
Langtree  at  least — no  wonder  he  was  kept  back ;  no 
wonder  he  was  not  called  in  the  first  place,  until  some 
pressure  was  put  upon  the  respondent's  counsel ; 
he,  being  called,  gave  no  satisfactory  answer  to  that 
case.  He  suggested  excuses  which,  if  they  were  to 
operate,  would  have  operated  at  the  time,  and  which 
were  not  given  as  reasons  at  the  time ;  and  many  of 
the  reasons  were  hardly  sujfgested  to  the  men  as  they 
came  up ;  for  instance,  Ramsbottom,  and  the  story 
of  the  blow  with  the  stick,  and  the  ducking  to 
escape  it,  which  all  came  out  suddenly  in  the 
evidence  of  one  of  the  witnesses  for  the  respondents, 
and  was  afterwards  contradicted  by  Ramsbottom. 
Such  is  the  general  outline  of  the  evidence  which 
has  been  given  in  this  case.  It  has  been  met  upon 
the  part  of  the  respondents,  as  I  have  stated,  chiefly 
by  calling  the  respondents  and  the  principal  mana- 
gers at  the  mills,  who  state,  as  I  am  sure  is  the  case 
with  respect  to  most,  if  not  all  of  them,  because  I 
must  make  at  least  one  exception,  that  they  dis- 
approved of  what  went  on  at  the  time.  Speaking 
with  reserve,  with  at  least  one  exception,  I  must  treat 
this  as  being  a  case  in  which  the  principal  movement 
came  from  the  men  ;  but  in  which,  on  the  one  hand, 
I  must  conclude  that  the  men  would  never  have 
acted  as  they  did  if  they  had  not  had  some 
encouragement,  at  least  from  the  persons  who 
were  in  a  superior  position  to  them  at  the  mills; 
and  with  respect  to  at  least  two  of  the  mills,  and 
certainly  as  to  one  of  them,  Greenwoods's,  I  must 
come  to  the  conclusion  that  a  case  has  been  made 
out  in  which  men  were  sent  away  for  their  political 
opinions  on  the  eve  of  a  general  election,  and  by  a 
person  or  persons  who  did  stand  in  the  relation  of  an 
agent  or  agents  of  the  sitting  members.  I  have 
arrived  at  this  conclusion,  I  will  own,  with  very 
great  regret ;  not  regret,  that  the  law  should  be  as  I 
have  stated  it ;  the  law  is  so,  and  the  law  must  be 
obeyed  for  the  safety  of  all,  and  in  order  that  free- 


MAGISTBAtES'  OASES. 


57 


Co.] 


Edwards  v.  Moss. 


[Priv.  Co. 


dom  and  purity  of  election  may  be  preserred  here- 
after. I  regret  it,  not  because  of  any  real  or 
substantial  doubt  remaining  in  my  mind  after 
haying  carefully  investigated  the  facts  which,  as  it 
appears  to  me,  have  been  established  in  evidence  ; 
but  I  regret  it  because  this  is  a  case  in  which  there 
has  not  been  any  vulgar  corruption  in  the  borough, 
in  which  there  has  not  been  any  general  or  exten- 
sive corruption  in  the  borough ;  in  which  the  mis- 
conduct which  has  taken  place,  is  not  to  be 
attributed  to  the  members  or  their  immediate 
agents;  in  which  it  has  been  limited  to  a  few 
people,  compared  with  the  large  size  of  the  commu- 
nity; but  in  which  those  few  people,  or  those 
amongst  them  who  legally  occupy  the  position 
which  invested  them  with  agency,  have  contrived 
by  conduct  which  the  law  condemns,  and  says  shall 
void  the  election,  to  make  the  last  election  for  this 
borough  void.  I  must  pronounce  it  to  be  such.  I 
must  pronounce  that  the  election  of  November  last 
was  null  and  void,  by  reason  that  the  sitting 
members,  not  personally,  or  willingly,  or  knowingly, 
but  through  agents  of  theirs,  for  whom  the  law 
makes  them  answerable,  have  been  guilty  in  the 
terms  of  the  5th  and  36th  sections,  by  such  agents, 
of  undue  influence.  I  must  pronounce  that  no  cor- 
rupt practice  took  place  at  the  election  with  the 
knowledge  or  consent  of  any  candidate  thereat; 
and  that  it  does  not  appear  that  corrupt  practices 
extensively  prevailed,  nor  that  there  is  any  reason 
to  believe  that  corrupt  practices  extensively  pre- 
vailed in  the  Borough  of  Blackburn.  Now, 
there  is  only  one  other  matter  to  be  decided,  and 
that  is  as  to  whether  I  ought  to  condemn  the 
respondents  in  the  costs  of  these  proceedings.  In 
determining  that,  it  was  my  duty  to  examine  the 
course  which  the  proceedings  have  taken ;  and  I 
found  that  in  these  proceedings  charges  have  been 
made  of  a  very  extensive  character  both  against  the 
borough  of  Blackburn  and  against  the  sitting  mem- 
bers, especially  on  Hornby  personally,  which  have 
wholly  failed.  Those  charges  constituted  a  great 
portion  of  the  staple  of  the  petition;  they  were 
alleged  and  persisted  in  up  to  a  late  moment,  and 
they  were  in  part  only  withdrawn,  and  certainly  not 
withdrawn  in  a  manner  that  I  could  have  desired 
when  the  petition  came  on.  There  is  no  ground 
whatever  for  having  made  them,  and  taking  into 
consideration  all  the  circumstances  under  which 
these  unfortunate  transactions  occurred,  these  cir- 
cumstances have  brought  my  mind  very  clearly  to 
the  condusion  that  the  case  is  an  exceptional  one 
with  respect  to  costs,  and  that  I  ought  not  to  make 
•oy  order  with  respect  to  costs  on  either  side. 

Agents  for    petitioners,  Pike  and  Merriman,  of 
London. 

Agents  for  respondents,   Robinson  and  Sons,  of 
Bladkbum. 
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(Present:  The  Right  Honourable  Lord  Chblmsfobd, 
Lord  WssTBURT,  and  the  Abchbishop  of  York.) 

Edwabds  v.  Moss. 


Offemoet  in  tSjfferent  dioceses,  coupled  in  articles — Case 
sent  to  Court  of  Arches  in  first  instance — Evidence — 
Ckyrck  Discipline  Act  (3  j*  4  Vict.  c.  86),  ss.  3, 
13,20. 

is  articles  against  a  clerk,  offences  of  incontinencjf  were 
tAarged  to  have  been  committed  in  the  dioceses  of 
Lineoln  and  London.     The  clerk  was  beneficed  in  the 


diocese  of  Lincoln,  and  the  Bishop  of  Lincoln  sent  the 
case  by  letters  of  request  to  the  Arches  Court  in  the 
first  instance. 

Held,  that  though  where  there  has  been  a  commission  of 
inquiry,  which  has  limited  its  investigation  to  a  par- 
ticular offeice,  the  articles  qfterwards  exhibited 
cannot  add  to  die  offence  inquired  into  by  theconi' 
mission,  another  offence  committed  in  another  diocese 
that  did  not  come  within  the  scope  of  this  inquiry  g 
yet  there  is  no  objection  to  coupling  in  the  articles 
offences  committed  in  different  dioceses,  where  the 
bishop  sends  the  case  by  Utters  of  request  to  the 
Court  of  Arches  in  the  first  instance.  The 
Church  Discipline  Act  by  sect.  20  requires  only 
that  the  corvus  dehcti  on  which  the  clerk  is  to 
be  judged  shall  be  shown  to  have  been  committed 
within  two  years  before  the  service  of  the  citation ; 
but  evidence  of  matters  anterior  to  that  period  is  not 
thereby  excluded. 

The  appellant  was  the  Rev.  Joseph  Charles 
Edwards,  rector  of  the  parish  of  Ingoldmells,  in  the 
diocese  of  Lincoln. 

The  appellant  was  charged  with  improper  conduct 
towards  two  young  women,  such  as  to  give  just 
cause  for  the  existence  of  scandal  and  evil  rei>ort 
concerning  the  appellant. 

The  cause  was  sent,  under  the  provisions  of  sect. 
13  of  the  Church  Discipline  Act,  in  the  first  instance 
to  the  Court  of  Arches  by  letters  of  request,  the 
respondent  being  the  promoter  in  the  suit. 

Sir  Robert  Phillimore  gave  judgment  on  June  15, 
1868,  and  considering  the  charges  proved,  pro- 
nounced a  sentenee  of  five  years'  suspension,  ab 
officio  et  benpficio  against  the  appellant. 

This  judgment  and  sentence  was  the  subject  of 
the  present  appeal. 

Prentice,  Q.  0.  (^Emst  Browning  with  him)  argued 
for  the  appellant. 

Dr.  i^inks,  Q.  C.  (Dr.  Tristram  with  him)  for  the 
respondent  were  not  called  on. 

Feb.  18. — Judgment  was  delivered  by  Lord  Wbst- 
BURT.— Their  Lordships  have  considered  this  case 
with  great  anxiety.  They  do  not  feel  themselves 
under  the  necessity  of  calling  on  the  counsel  for  the 
respondent.  The  counsel  for  the  appellant  has  brought 
before  them  all  the  considerations  that  could  be 
properly  urged  on  behalf  of  his  client.  The  argu- 
ments on  the  part  of  the  appellant  consisted,  first, 
of  two  legal  objections  founded  on  the  Church 
Discipline  Act.  The  first  objection  was  of  this 
nature.  It  is  said  that  in  these  articles  offences  of 
inoontinency  are  charged  to  have  been  committed 
by  Mr.  Edwards,  the  appellant,  in  the  diocese  of 
Lincoln,  and  also  in  the  diocese  of  London.  It  was 
objected  that  these  two  offences  could  not  be  com- 
bined in  one  proceeding.  It  was  then  said  that  the 
judgment  of  the  Dean  of  the  Arches  proceeded  upon 
the  offences  taken  collectively ;  and  that,  if  one  of 
those  offences  ought  not  according  to  law  to  have 
been  included  in  the  articles,  the  judgment  was  bad. 
Without  giving  any  opinion  upon  the  validity  of 
this  ground  of  objection  to  the  judgment,  it  appears 
to  their  Lordships  that  there  is  no  room  for  the  ob- 
jection in  the  present  case.  The  Church  Discipline 
Act  has  provided  that  there  may  be  a  preliminary 
investigation  into  the  offence  charged  by  means  of  a 
commission,  and  the  authority  to  issue  the  commis- 
sion is  given  to  the  bishop  of  the  diocese  within 
which  the  offence  is  alleged  to  have  been  committed . 
The  bishop  of  the  diocese,  where  the  derk  holds  a 
benefice,  has  no  authority  under  the  Act  to  issue  a 
commission  if  the  offence  is  alleged  to  have  been 
committed  in  another  diocese.  This  it  is  said  gives 
a  clue  to  the  meaning  of  the  Act,  and  that  offences 
in  the  one  diocese  ought  not  to  be  added  to  offences 
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committed  in  another.  Now  it  is  clear  that  the 
reason  why  the  Act  gave  to  the  bishop  of  the 
diocese  within  which  the  offence  is  committed,  even 
though  the  clerk  be  beneficed  in  another  diocese, 
authority  to  issue  the  commission  was  this  only, 
that  it  was  not  deemed  right  that  the  commissioners 
under  the  authority  of  one  bishop  should  exercise 
that  authority  in  the  diocese  of  another.  But  the 
whole  objection,  if  well  founded,  is  totally  inappli- 
cable to  the  present  case,  because  this  is  not  a  pro- 
ceeding where  there  has  been  a  preliminary  com- 
mission, but  a  proceeding  by  the  bishop  in  the  first 
instance.  The  cause  is  instituted  here  under  the 
authority  and  in  pursuance  of  the  13th  section, 
which  gives  the  bishop  of  the  diocese,  where  a  clerk 
holds  a  benefice,  full  authority  to  proceed  at  once 
in  the  first  instance,  without  the  necessity  of  issuing 
any  commission,  and  there  is  nothing  in  the  Act  of 
Parliament  to  take  away  from  the  bishop  of  the 
diocese,  who  is  the  natural  judge  of  the  clerk  bene- 
ficed within  his  diocese,  the  power  of  trying  that 
clerk  for  offences  committed  out  of  the  limits  of 
that  diocese.  A  case  was  cited  by  the  counsel  for 
the  appellaot,  amounting  merely  to  this,  that  where 
there  has  been  a  commission,  which  has  limited  its 
investigation  to  a  particular  offence,  the  articles 
afterwards  exhibited  cannot  add  to  the  offence  in- 
quired into  by  the  commission,  another  offence 
committed  in  another  diocese  that  did  not  come 
within  the  scope  of  their  inquiry.  That  case  applies 
only  where  there  has  been  a  preliminary  commis- 
sion, but  neither  the  objection  nor  the  authority 
cited  in  support  of  it  has  the  least  application  to 
the  present  case,  where  the  proceeding  is  by  the 
bishop  in  the  first  instance,  the  bishop  having  sent 
letters  of  request  to  the  provincial  court  immedi- 
ately on  the  complaint  being  made  to  him.  The 
next  objection  was  of  this  nature :  there  is  a  limi- 
tation put  by  the  statute  upon  the  time  within 
which  accusation  shall  be  made,  and  the  statute 
enacts  that  the  cause  must  be  commenced  within 
two  years  from  the  offence  alleged  to  have  been 
committed.  An  interpretation  has  been  given  by 
decision  as  to  what  is  the  date  of  the  commencement 
of  a  suit,  and  it  has  been  found  to  be  the  time  of 
the  service  of  the  citation.  Now  the  citation  in  the 
present  case  was  served  on  the  10th  April.  The 
principal  offence  appears  to  have  been  committed  on 
the  17th  or  18th  April,  but  the  objection  was  that 
evidence  ought  not  to  have  been  received  of  any 
matters  or  things  anterior  to  the  commencement  of 
the  two  years  before  the  service  of  the  citation. 
Their  Lordships  are  of  opinion  that  this  objection  is 
wholly  unfounded.  It  may  be  quite  impossible  to 
understand  the  nature  of  the  delictum  which  is  relied 
upon,  and  which  is  proved  to  have  been  committed 
within  the  two  years,  without  some  evidence  of 
matters  that  actually  occurred  antecedent  to  the  two 
years;  as,  for  example,  in  the  present  case,  the  posi- 
tion of  Harriett  Martin  in  the  house  of  the  appel- 
lant required  to  be  shown  by  evidence,  which  goes 
back  before  the  two  years,  but  the  statute  requires 
only  that  the  corpus  deHcH  on  which  the  clerk  is  to  be 
judged  shall  be  shown  to  have  beeil  committed 
within  two  years  before  the  service  of  the  citation. 
We  think  the  evidence  in  the  present  case,  as  to  the 
delictum  en  which  this  judgment  must  proceed,  does 
show  an  offence  which  was  committed  within  that 
period  of  two  years.  That  objection,  therefore,  their 
Lordships  are  of  opinion,  also  falls  to  the  gnrouiid. 

S Their  Lordships,  after  a  review  of  the  evidence, 
iedared  the  charges  proved,  and  gave  their  com- 
plete assent  to  the  judgment  of  the  Dean  of  Arches, 
and  the  sentence  he  imposed  on  the  appellant.) 

Decree  affirmed. 

Solicitors  for  the  defendant,  Dyke  and  Jenner. 


cou&T  OF  air£;sN's  benob. 

Beported  by  T.  W.  Sauvdbbs  and  J.  Shobtt.  EaQra., 
BarriBters-at-Law. 

Saturday,  June  26,  1869. 
Frbbstonb  (app.)  v.  Casswbll  (resp.)- 

Highway — Pasturage  on  sides  of  highway — Catds 
straying — Common  or  iminclosed  ground — Highway 
Act  1864  (27  ^  28  Vict.  c.  101)  s.  25. 

Sect.  25  of  the  Highway  Act  1864  (27  ^  28  Vict,  c  101) 
enacts  that  "  if  any  horse,  mare,  ^c  is  at  any  time 
found  straying  on  or  lying  about  aruf  highway  or  across 
any  part  thereof  (except  on  such  parts  of  any  highwcsy 
as  pass  over  any  cofntnon  or  waste  or  uninchsed 
ground),  the  owner  or  owners  thereof  shall,  for  every 
animal  so  found  straying  or  lying  be  liable  to  a  penalty 
.  ,  .  provided  that  nothina  in  this  Act  shall  be 
deemed  to  take  away  any  right  of  pasturage  which 
may  exist  on  the  sides  of  anii  highway.** 

What  is  a  highway  is  a  question  of  fact  for  the  justices 
to  determine. 

A  highway  having  strips  of  greensward  along  its  sides, 
on  whioi  a  ripht  exists  of  pasturing  cattle  is  not  a 
highway  passing  over  **  any  common  or  waste  or  un^ 
inclosed  ground**  within  the  meaning  of  the  above 
section. 

The  owner  of  cattle  who  has  a  right  of  pasturing  them 
on  the  sides  of  a  hiahway  becomes  liabls  to  the  penalty 
imposed  by  the  section,  if  the  cattle  are  found  straying 
on  or  lying  about  the  highway  itself. 

Case  stated  by  justices  under  20  &  21  Vict.  c.  43. 

At  a  petty  session  holden  at  Bourn,  in  and  for 
the  Bourn  Petty  Sessional  Division  of  the  part«  of 
Kesteven,  in  the  county  of  Lincoln,  on  the  11th 
June  1868,  an  information  preferred  by  John  Henry 
Casswell  (hereinafter  called  the  respondent)  against 
Henry  Freestone  (hereinafter  called  the  appellant), 
under  sect.  25  of  the  Highway  Act  1864,  charging, 
that  he  the  said  Henry  Freestone,  on  the  31st  May 
1868,  did  suffer  and  allow  eight  horses  and  one  cow, 
his  property,  to  stray  upon  a  certain  highway  in  the 
parish  of  Pointon,  in  the  said  parts  of  Kesteven, 
was  heard  and  determined  by  us,  the  said  parties 
being  respectively  then  present,  and  Henry  Kirk 
Hebly,  attorney,  of  Lincoln,  being  also  present  on 
behalf  of  the  appellant,  and  upon  such  hearing  the 
appellant  was  duly  convicted  before  us  of  the  said 
offence,  and  we  adjudged  him  for  his  said  offence  to 
pay  the  sum  of  9<.,  to  be  paid  and  applied  according 
to  law,  and  also  to  pay  to  the  said  respondent  the 
sum  of  1 2«  6</.,  for  his  costs  in  that  behalf. 

And  whereas  the  appellant  being  dissatisfied  with 
our  determination  upon  the  hearing  of  the  said 
information,  as  being  erroneous  in  point  of  law,  duly 
applied  to  us  in  writing,  pursuant  to  sect.  2  of  the 
said  Stat.  20  &  21  Vict.  c.  43,  to  state  and  sign  a 
case  setting  forth  the  facts  and  grounds  of  our 
determination  as  aforesaid  for  the  opinion  of  this 
court,  but  we  being  of  opinion  that  the  application 
of  the  appellant  was  merelv  frivolous,  refused  to 
state  anc^.  sign  such  case,  and  at  his  request  signed 
and  delivered  to  him  a  certificate  of  such  ref  umI. 

And  whereas  one  of  the  judges  of  Her  Majesty's 
Superior  Courts  of  Law  at  Westminster,  sitting  in 
chambers,  hath  since  made  an  order  calling  upon 
us  to  state  such  case. 

Now,  therefore,  we,  the  said  justices,  in  obedience 
to  the  said  order  of  the  said  judge,  and  pursuant  to 
the  provisions  of  the  said  statute,  do  hereby  state 
and  sign  the  following  case : — 

Upon  the  hearing  of  the  information  it  was  proved, 
on  the  part  of  the  respondent,  and  found  as  a  fact* 
that  on  the  day  named  in  the  said  information, 
eight  horses  and  one  cow  were  grazing  upon  that 
part  of  Marhoime-lane,  called  Beaoon^-lane,  in  the 
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puish  of  Pointon ;  that  the  animals  were  loose  and 
waadered  without  reatraint  all  over  the  road,  and 
«boat  it  from  one  aide  of  the  metalled  or  stone  part 
to  the  other,  and  upon  that  part  for  an  hour  ami  a 
half,  being  the  whole  time  the  witness  remained 
near  the  spot,  and  thej  were  still  there  when  he 
left ;  that  a  man  with  a  whip  in  his  hand  was  lyinf? 
upon  the  ground  at  a  distance  of  twenty  or  thirty 
yards  irom  the  ajdimala,  but  he  did  not  drive  or 
i'oUow  them,  but  allowed  them  to  roam  about  at  will 
daring  the  whole  time,  and  that  no  gate  of  any  Add 
was  open  out  of  which  the  animals  could  have 
■ttayed. 

It  was  admitted  on  the  part  of  the  appellant  that 
the  said  Beaoun-lane  was  a  highway,  but  it  was 
suggested  that  it  passed  orer  '* waste*'  or  unin- 
elosed  ground,  and  that,  therefore,  animals  "  stray- 
ing or  lying  about  it,  or  on  the  sides  thereof,"  were 
removed  by  this  alleged  fact  from  the  operation  of 
sect.  25  of  the  said  Highway  Act  1864 ;  and  it  was 
farther  alleged  that  the  said  waste  or  unenclosed 
ground  was  the  property  of  Philip  Handiey,  the 
evoer  of  the  farm  occupied  by  the  appellant. 

One  witness,  an  agricultural  labourer,  aged  fifty- 
six  years,  was  called.  He  stated  that  he  worked  for 
the  late  Major  Handiey  for  twenty-six  years  prior 
to  his  death,  and  he  worked  since  that  event  for  the 
defendant  Freestone.  He  spoke  of  the  existence  of 
two  gates  across  fieacon-lane,  one  at  the  Aslackby 
eodof  the  lane,  and  the  other  at  the  Stow  end  of  it, 
aod  he  stated  that  these  gates  were  near  to  fields, 
which  formerly  belonged  to  Major  Handiey ;  that 
Major  Handiey  stocked  the  lane;  and  that  he, 
witness,  as  pinder,  had  impounded  other  cattle 
grazing  in  the  lane ;  that  Mr.  Freestone,  the  appel- 
lant, had  sifice  stocked  it;  that  Major  Handiey 
itocked  it  up  to  his  death,  and  no  other  person's 
itock  was  allowed  on  it ;  that  Major  Handiey  had 
opened  a  brickyard  in  the  lane,  and  witness  had  had 
Ifficks  from  it  to  build  cottages  for  Major  Handiey ; 
bat  it  was  elicited,  on  cross-examination,  that  the 
cottages  so  built  by  Major  Handiey  were  afterwards 
claimed  by  the  parish. 

A  parish  plan,  made  in  the  year  1889,  and  a 
vsloation  book  dated  in  the  same  year,  and 
Improved  by  the  board  of  guardians  in  Jan. 
1840,  were  produced  by  appellant's  attorney;  a 
quantity  of  land  stated  in  the  said  valuation 
book  to  be  in  two  parcels  of  8a.  8r.  20p.  and 
2a.  2r.  Op.,  together  6a.  Ir.  20p.,  and  therein  called 
Beaoon-lane,  was  at  that  time  assessed  in  respect  of 
the  right  of  herbage  thereon  as  **  public  road,"  to 
Benjamin  Handiey,  Esq.,  as  lord  of  the  manor,  in 
the  sum  of  3/.  8s.  9dL  The  right  of  herbage  on  the 
public  road  called  "Beacon  Lane,"  being  the 
deieription  of  the  property  in  question  in  the  old 
valuation,  and  "  house  and  land,"  the  only  descrip- 
tion in  the  new  or  more  recent  valuation,  the 
luggestion  of  the  appellant's  attorney  as  to  the 
higway  in  question  passing  over  "  waste,"  was,  in 
our  opinion,  left  unconfirmed. 

No  other  evidence  was  tendered  on  behalf  of  the 
appellant. 

It  was  stated  by  his  attorney  that  the  said  Philip 
Handiey  claimed  the  land  over  which*  the  said 
highway  passed,  as  lord  of  the  manor  of  Pointon, 
and  that  it  was  included  in  his  purchase  deeds. 

He  contended  that  by  this  claim  of  title  the  juris- 
diction of  the  justices  was  ousted. 

We  were  of  opinion  that  it  was  our  duty  first 
to  determine  whether  or  not  a  bond  fide  question  of 
title  had  been  raised,  and  this  not  by  the  mere 
allegations  or  contention  of  the  appellant's  attorney, 
but  upon  the  evidence  before  us,  and  we  noticed 
that  no  documentary  or  oral  evidence  of  title  or 
other  matter  was  before  us  which  would  make  the 
highway  itk  question  an  exception  ^m  the  ordinary 
law,  or  bring  it  within  either  of  the  exemptions 


pointed  out  by  the  25th  section  of  the  Highway 
Act  1864,  as  was  contended  by  the  appellant's 
attorney.  Save  the  one  agricultural  labourer  before 
mentioned,  no  witness  was  called  to  speak  to  his 
knowledge  of  the  highway.  No  evidence  was  before 
us  of  its  length  or  width,  and  none  showing  a 
limited  user  of  it  by  the  public.  The  appellant's 
landlord  was  not  present  to  support  the  suggestion 
of  title  made  on  his  behalf  by  the  said  appellant's 
attorney,  or  otherwise  to  prove  the  bona  fida  of 
that  suggestion,  which,  if  avaUable  to  stay  com- 
plainant's proceedings,  directly  affected  important 
public  rights.  The  appellant's  exclusive  user  (if 
so)  of  the  herbage  of  the  said  highway  during  his 
occupation  of  the  farm,  the  present  or  previous 
landlord's  ownership  of  it  did  not,  in  our  opinion, 
prevent  in  any  way  the  application  to  this  highway 
of  the  law  applicable  to  the  ordinary  highways, 
and  we  are  not  aware  that  even  a  lord  of  a  manor  by 
himself  or  his  tenants  can  claim  by  law  to  take  the 
herbage  to  which  he  maj*  be  entitled  from  a  highway 
in  a  manner  different  from  other  persons,  nor  are  we 
aware  that  he  or  his  tenants  can  claim  by  law  any 
privileges  in  this  particular,  which  are  not  enjoyed 
equally  by  other  owners  of  similar  rights.  The  acts 
of  the  former  proprietor  of  appellant's  farm  which 
were  suggested  to  us  as  matters  of  title  or  asproving 
supposed  ownership  in  curtailment  of  the  public 
rights,  appeared  to  us  in  themselves  (if  not  at  the 
time  they  were  committed  actually  illegal)  now 
at  least  quite  immaterial  in  presence  of  the  fact 
of  an  admitted  highway,  inasmuch  as  the  right  of 
the  public  to  the  user  being  thus  admitted,  the 
question  of  the  ownership  of  the  soil  and  freehold 
would  be  an  unimportant  fact  whether  vested  in 
the  lord  of  the  manor,  or  in  the  frontager,  or  in  any 
other  persons,  and  could  not  affect  Uie  public  ease- 
ment, which  extends  to  the  whole  space  between 
the  fence.  These  acts  we  were  asked  to  assume  as 
evidence  of  title,  which  would  stay  our  jurisdiction, 
and  by  doing  so  give  to  this  highway  practically 
an  immunity  from  the  incidents  of  other  common 
highways ;  but  having  regard  to  such  acts,  and  to 
the  contents  of  such  documents  produced  by  the 
appellant,  the  evidence  appeared  to  us  for  any  such 
purpose  either  irrelevant  or  insufflcieot  and  inad- 
missible. 

The  case  of  the  appellant,  in  our  opinion,  stood 
thus :  As  to  title,  if  to  land,  it  was  admittedly  sub- 
ject to  the  highway  passing  over  it.  If  to  herbage 
to  the  same  incumbrance  or  easement  in  the  public. 
The  appellant  produced  no  evidence  of  any  unusual 
or  excessive  width  of  road  in  support  of  his  sug- 
gestion of  "waste,"  and  no  proof  was  given  of 
length.  In  the  valuation  of  1889  these  roads  are 
called  "  lanes,"  thus  leading  to  the  conclusion  that 
they  are  ordinary  roads  of  that  denomination.  No 
evidence  was  tendered  of  a  limited  user  of  this 
highway  by  the  public.  The  evidence  of  stocking 
this  highway  several  years  ago  by  the  former 
owner  of  appellant's  farm,  was  consistent  with  his 
rights  as  an  ordinary  frontager  or  as  lord  of  the 
manor  (if  so)  as  the  law  then  stood,  and  prior  to 
the  Highway  Act  of  1864  becoming  law,  but  ought 
not  now  to  be  assumed  by  us  as  evidence  of  a  title, 
whether  in  the  lord  of  the  manor  Tas  such)  or  any 
other  person  conferring  exceptional  privileges  ad- 
verse to  the  rights  of  the  pubKc,  and  opposed  to 
the  present  law. 

Having  regard  to  appellant's  admission  of  a  high- 
way, and  the  inevitable  conclusions  to  be  drawn 
from  the  evidence  whidi  he  brought  before  us,  and 
the  absence  of  any  evidence  of  length  or  width,  we 
were  of  opinion  that  the  appellant  made  a  bare 
assertion  of  right,  which  other  circumstances  patent 
to  us  so  strongly  contradicted  as  to  justify  the 
belief  that  it  was  a  ^volous  and  fictitious  pretence 
of  title,  raised  only  with  the  object  of  staying  our 
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jurisdictioD,  and  that  the  appellant  had  not  placed 
oefore  as  any  evidence  which  raised  a  bona  fidt 
question  of  title,  or  was  legally  suflScient  to  oust 
our  jurisdiction,  or  which  would  justify  us  in  de- 
clining to  adjudicate. 

We  were  further  of  opinion  that  whilst  the  evi- 
dence failed  to  substantiate  the  suggestion  of  title, 
it  also  failed  to  support  the  suggestion  of  '*  waste  " 
or  **  unenclosed  land,"  so  as  to  bring  the  matter  of 
complaint  within  either  of  the  exceptions  contained 
in  the  section  of  the  Act  under  which  we  adju- 
dicated. 

We  therefore  found  as  facts,  upon  the  evidence 
before  us,  that  the  highway  differed  in  no  respect 
from  an  adjoining  highway,  no  excess  of  width 
which  the  public  had  not  been  accustomed  to  use 
at  their  liberty  having  been  shown,  and  that  the 
said  eight  horses  and  one  cow  were  not  under  the 
control  of  any  keeper  or  person  whatever,  and  that 
the  case  was  within  the  operation  of  the  25th  section 
of  the  Highway  Act  1864.  And  we  gave  our  de- 
termination against  the  said  appellant  accordingly 
as  before  stated. 

We  were  finally  of  opinion  that,  as  the  evidence 
failed  to  support  the  6ona  fidex  of  the  claim  of  titH 
no  question  of  law  remained  upon  which  to  grant  or 
state  a  case  in  consequence  of  this  our  opinion. 

We  now  state  the  evidence  offered,  and  the  con 
tention    of    the     appellant's    atttomey,    with    the 
circumstances  of  the  case  as  detailed  therein,  and 
submit  for  the  opinion  of  this  court  the  one  ques- 
tion, namely. 

Whether  in  tlie  opinion  of  the  court  the  conclu- 
sion at  which  we  arrived,  to  adjudicate  in  the  case, 
was  correct. 

If  the  court  shall  be  of  opinion  that  it  was  correct 
to  adjudicate  under  the  circumstances,  the  convic- 
tion will  stand,  but  if  otherwise  the  court  will  make 
such  order  as  to  it  may  seem  fit. 

Given  under  our  hands  this  14th  Jan.  1869,  at 
Bourn,  in  the  parts  aforesaid. 

William  Parker. 
Gborob  Carter. 

Catw,  for  the  appellant,  contended  that  the  con- 
viction was  wrong.  The  lane  was  not  a  highway ;  if 
it  were  a  highway  it  was  one  passing  over  "  unin- 
closed  ground,"  and  therefore  sect.  25  of  the  Highway 
Act  18&i  did  not  apply  to  it.  The  strips  of  grazing 
land  along  the  sides  of  the  lane  belonged  to  the 
owner  of  the  appellant's  farm,  and  not  being  sepa- 
rated from  the  highway  were  ''  inclosed  ground." 
[Hates,  J.  referred  to  Golding  v.  Stocking,  20  L.  T. 
Bep.  N.  S.  479.]  In  that  case  the  question  was 
raised  only  with  regard  to  a  frontage,  which  is  not 
the  case  here. 

No  one  appeared  for  the  respondent. 

CoGKBURK,  G.  J.— I  have  no  doubt  whatever  that 
the  conclusion  come  to  by  the  justices  was  perfectly 
right,  though  they  proceeded  on  an  entirely  wrong 
ground.  They  seem  to  have  thought  that  the  ques 
tion  involved  was  one  of  title.  It  seems  to  me  not 
to  be  a  question  of  title  at  all,  but  whether  the 
appellant  comes  within  the  provisions  of  the  High- 
way Act  of  1864,  which  enacts  that  "  If  any  horse, 
mare,  &c.,  is  at  any  time  found  straying  on,  or 
lying  about  any  highway,  or  across  any  part 
thereof,  or  by  the  sides  thereof  (except  on  such 
parts  of  any  highway  as  pass  over  any  common  or 
waste  or  uninclosed  ground),  the  owner  or  owners 
thereof  shall,  for  every  animal  so  found  straying  or 
lying,  be  liable  to  a  penalty."  At  the  end  of  that 
enactment  is  a  proviso  "  That  nothing  in  this  Act 
shall  be  deemed  to  take  away  any  right  of  pasturage 
which  may  exist  on  the  sides  of  any  highway." 
The  first  question  to  determine  here  is,  whether 


the  road  in  question  is  a  highway?  The  justices 
find  that  it  is,  and  there  is  no  doubt  that  it  is 
a  highway  repairable  by  the  parish ;  but  there  are 
pieces  of  ground  along  the  sides  of  it  applicable  to 
purposes  of  pasturing,  and  I  quite  agree  with  Mr. 
Gave  as  to  the  right  of  his  client  to  turn  his  cattle 
on  to  the  sides  of  the  highway  for  the  purpose  of 
taking  the  pasturage.  But  that  right  does  not 
entitle  him  to  have  his  cattle  straying  or  lying  about 
the  highway,  or  across  any  part  thereof,  ao  as  to 
interfere  with  that  portion  of  it  which  the  public 
are  entitled  to  use  and  do  actually  use.  The  cattle 
in  the  present  case  were  actually  wandering  on  that 
part  of  the  road  which  the  pubhc  use ;  and  I  cannot 
construe  the  Act  of  Parliament  to  mean  that  in 
reserving  to  certain  persons  the  right  of  pasturing 
their  cattle  on  the  sides  of  the  highway,  such 
persons  were  to  have  the  right  to  allow  their  cattle 
to  wander  on  the  road  which  the  public  are  to  use. 
That  is  the  very  thing  which  the  Act  of  Parlia- 
ment was  intended  to  prevent.  Where  there  are 
uninclosed  lands,  such  as  a  park,  through  which,  for 
the  advantage  of  the  public,  it  happens  that  a 
public  road  is  allowed  to  pass,  it  woiUd  be  a  hard- 
ship on  the  owner  if  he  were  prevented  on  that 
account  from  making  use  of  his  uninclosed  land  by 
pasturing  his  cattle  there ;  and  it  is  such  cases  as 
this  which  the  Act  contemplates  by  the  exception 
it  makes,  and  not  a  case  like  the  present,  where 
there  are  merely  pieces  of  greensward  along  the 
sides  of  a  highway.  This  case  does  not,  therefore, 
come  within  the  application  of  the  exception  **  on 
such  parts  of  any  highway  as  pass  over  any  common, 
or  waste,  or  uninclosed  ground."  Neither  does  the 
right  of  pasturing  his  cattle  along  the  sides  entitle 
the  appellant  to  have  them  on  the  road.  The  Legis- 
lature intended  to  meet  this  case,  and  to  prevent 
it  have  given  this  very  remedy.  The  cases  in  which 
danger  arises  to  the  public  are  just  such  cases  as 
the  present,  where  there  are  strips  of  greensward 
on  the  sides  of  the  road,  and  the  owners  of  the 
adjoining  lands  have  a  right  of  pasturing  their 
cattle  there,  and  in  doing  so  allow  them  to  stray  on 
the  road.  Therefore  the  justices  need  not  have 
troubled  themselves  with  the  question  of  title  at 
all,  and  I  do  not  think  that  is  the  ground  on  which 
the  conviction  should  have  proceeded.  The  only 
question  is,  whether  the  case  is  within  the  express 
enactment  of  the  Act  of  Parliament;  and  there 
can,  I  think,  be  no  doubt  that  it  is. 

Mbllor,  J.— I  am  entirely  of  the  same  opinion. 
I  have  no  doubt  that  the  intention  of  the  Act  of 
Parliament  was  to  prevent  what  would  otherwise  be 
a  nuisance  on  the  highways  of  England  if  cattle 
were  allowed  to  stray  on  them.  I  am  satisfied  that 
the  object  of  the  gates  at  the  end  of  the  lane  was 
merely  to  limit  the  right  of  these  gentlemen  to 
pasture  their  cattle.  The  Act  of  Parliament  was 
not  intended  to  take  away  any  such  rights  of  pas- 
turing his  cattle  as  the  appellant  had,  but  he  must 
exercise  his  right  so  as  to  prevent  his  cattle  wander- 
ing on  the  highway.  To  that  extent  the  Legislature 
does  interfere  with  the  privilege  which  the  owners 
formerly  had,  and  which  they  were  allowed  to  exer- 
cise, to  the  great  inconvenience  of  the  public  I 
agree  with  what  my  Lord  has  said  as  to  the  ground 
on  which  the  conviction  should  have  proceeded,  and 
that  the  question  of  title  does  not  arise  in  the  case. 

Lush,  J.— I  am  quite  of  opinion  that  the  magis- 
trates were  justified  in  convicting  the  appellant,  for 
their  decision  does  not  affect  his  title.  Supposing 
he  has  the  right  which  he  contends  for,  stUi  the 
statute  prevents  him  from  allovring  his  cattle  to 
stray  on  the  highway.  The  statute  preserves  to 
him  whatever  right  he  has,  no  matter  how  he  claims 
it ;  but  his  right  does  not  make  the  highway  "  pass 
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OTer  $nj  oommon,  or  waste  or  uDendosed  ground.*' 
Whethor  the  highway  is  such  or  not  is  a  question 
of  fact  for  the  justices  to  determine ;  and  whether 
the  appellant  has  the  right  he  claims  or  not,  he  is 
liable  to  the  penalty  imposed  by  the  statute  if  he 
allows  his  cattle  to  stray  on  the  highway.  There- 
fore, I  think  the  justices  were  right  in  convicting, 
the  evidence  being  that  **  the  animals  were  loose, 
and  wandered  without  restraint  all  over  the  road,  and 
about  it,  from  one  side  of  the  metalled  or  stone  part 
to  the  other,  and  upon  that  part  for  an  hour  and  a 
half,  being  the  whole  time  the  witness  remained  near 
the  spot,  and  were  still  there  when  he  left ;  that  a  man 
with  a  whip  in  his  hand  was  lying  upon  the  ground 
at  a  distance  of  twenty  or  thirty  yards  from  the 
animals,  but  he  did  not  drive  or  follow  them,  but 
allowed  them  to  roam  about  at  will  during  the 
whole  time."  The  25th  section  of  the  Highways 
Act  of  1864  was  intended  to  be  more  stringent  than 
the  enactment  contained  in  the  former  Act.  The 
74th  section  of  the  Act  of  1835  (5  &  6  Will.  4,  c.  50) 
provided  "  that  if  any  horse,  ass,  sheep,  swine,  or 
other  beast  or  cattle  of  any  kind  shall  at  any  time  be 
found  wandering,  straying,  or  lying,  or  being  depas- 
tured on  any  highway  or  on  the  sides  thereof,  with- 
out a  keeper,"  &c.,  the  animal  might  be  impounded 
until  the  owner  should  pay  a  certain  amount.  So  that 
if  the  owner  of  the  cattle  sent  them  out  under  the 
charge  of  a  **  keeper  "  he  did  not  become  liable  to 
any  penalty,  though  the  animals  were  found  stray- 
ing on  the  highway.  That  state  of  the  law  was 
found  not  to  answer  the  purposes  intended,  and  so 
the  present  enactment  was  passed.  In  the  25th 
wctioo  of  the  Act  of  1864  the  words  without  a  keeper 
STB  omitted,  so  that  though  the  cattle  are  under  the 
charge  of  a  keeper,  the  owner  becomes  liable  to  the 
penalty  if  they  are  found  straying  on  the  highway. 
The  appellant,  therefore,  was  rightly  convicted,  the 
justices  having  found  that  this  road  was  not  a  high- 
way passing  over  any  common  or  waste  or  unin- 
dosed  grouad. 

Hates,  J. — ^I  am  of  the  same  opinion.  The  point 
in  the  present  case  has,  in  fact,  been  decided  in  the 
case  of  Goiding  v.  Stocking,  20  L.  T.  Rep.  N.  S.,  479, 
the  only  difference  between  the  two  cases  being  that 
there  the  owner  of  the  cattle  was  the  occupier  of  the 
land  on  both  aides  of  the  highway. 

Judgment  for  the  respondents 


00T7RT    OF    COMMON    PLEAS. 

Reported  bar  W.  OaABAa  and  M.  W.  McTfit.i.AB.  Baqra., 

Barrist6is-ftt-Law. 

AprU  22,  28,  and  July  5,  1869. 

DuHOXT  9.  Matob,  &g.,  of  London. 

Iduid  injuriouslg  affected — Remedy  for  compensation  by 
London  Improvement  Acts — L,  C.  C.  A,  1845,  s.  68. 

J%e  plaintiff  was  occupier  of  premises,  the  access  to 
which  had  been  injuriousy  affected  by  the  construction 
of  the  Hoibom  Vailey  Viaduct  by  these  defendants 
under  the  powers  vested  in  them  by  the  London  City 
Improvement  Act  1847,  the  Holborn  Vallm  Improve- 
ment Act  1864,  and  the  Hoibom  Valley  Ltiprovement 
(Additional  Works)  Act  1867 : 

Held,  that  the  plaintiff*  had  no  remedy  for  compensation 

r'nst  the  defendants :  first,  because  the  68M  section  of 
L.  C.  C  Act  1845,  was  not  incorporated  with  these 
Ads,  those  provisions  of  that  Act  being  excepted 
which  relate  to  the  purchase  and  taking  of  lands  other- 
wise than  by  agreement;  secondly,  because  there  was 
nothing  in  the  sections  of  the  local  Acts,  nor  in  those  of 
theL  C,  C.  Act  incorporated  with  them  to  give  the 
plaintiff  a  right  to  oompensation ;  and  thirdly,  because 
the  dsfeiuhmts  were  not  UabU  to  cut  action  at  law,  the 


works  which  caused  the  injury  being  within  the  powers 
granted  to  the  defendants  by  their  Acts  of  Paraamentl 

This  was  an  action  brought  for  the  purpose  of 
determining  whether,  under  the  Holborn  Valley 
Improvement  Act  1864,  and  the  Acts  incorporated 
therewith  or  extended  thereto,  the  defendants  are 
liable  to  pay  compensation  to  the  plaintiff  as  the 
occupier  of  certain  premises,  the  access  to  which  has 
been  affected  as  hereinafter  desftribed  by  the  con- 
struction of  the  Holborn  Valley  Viaduct  and  Works, 
and  by  the  consent  of  the  parties,  and  by  order 
the  following  case  was  stated  for  the  opinion  of 
the  court  without  any  pleadings. 

Cask. 

The  plaintiff  is  the  occupier  of  No.  140,  Great 
Saffron-hill,  Holborn,  in  the  county  of  Middlesex, 
under  a  lease  dated  the  28th  June  1867,  for  a  term 
of  years  from  the  24th  June  1867,  granted  to  him 
by  Charles  Hoar,  Esq.,  and  was  so  during  all  the 
times  referred  to  in  this  case. 

The  plaintiff  has  carried  on  the  business  of  a 
timber  merchant  on  the  said  premises  since  1861. 

The  defendants  are  the  persons  charged  with  the 
execution  of  the  works  authorised  by  the  Holborn 
Valley  Improvement  Act  1864. 

Prior  to  the  execution  under  the  said  Act  of  the 
works  hereinafter  described.  Great  Saffron-hill  was 
continued  into  Holborn  by  Field-lane,  which  was  a 
foot  passage  only,  and  it  was  connected  with  Far- 
ringdon-road  at  the  southern  outlet  by  West- street, 
and  at  the  northern  outlet  by  Charles-street :  West- 
street  being  22ft.  Sin.  in  width,  and  Charles-street 
34ft.  6in. 

Under  and  by  virtue  of  the  said  Acts  the  defen- 
dants have  made  a  new  street  from  the  comer  of 
Hatton-garden  to  Farringdon-road,  and  for  the  pur- 
pose of  easing  the  gradient  of  such  street,  have 
raised  the  levels  of  Farriugdon-road  and  made  an 
artificial  hill,  in  such  a  manner  as  completely  and 
permanently  to  block  up  one  end  of  West-street, 
and  entirely  to  abolish  the  same  and  Field-lane, 
and  to  prevent  the  thoroughfares  which  previously 
existed  by  West-street  and  Field-lane  into  Great 
Saffron-hill,  and  to  turn  the  street  into  a  cul  de  sac. 

Part  of  the  plaintiff*s  business  consists  of  bring- 
ing large  pieces  of  timber  called  '^sticks"  to  iSs 
said  premises  for  the  purpose  of  their  being  cut  and 
sawn  up  into  smaller  pieces  convenient  for  the  pur- 
pose to  which  they  are  to  be  applied,  and  a  consider- 
able portion  of  the  business  which  he  carried  on  at 
his  said  premises  before  the  execution  by  the  defen- 
dants ofthe  works  hereinbefore  described,  consisted 
of  purchasing,  and  then  cutting  and  sawing  up  some 
of  such  sticks  and  reselling  them  when  so  cut  and 
sawn  up,  and  also  in  selling  others  of  the  said  sticks 
whole. 

These  sticks  come  from  abroad  and  are  landed  at 
various  docks  in  the  river  Thames,  and  usually 
average  alxllit  35ft.  in  length. 

The  course  by  which  the  said  sticks  were  brought 
to  and  taken  out  of  the  plaintiff's  said  premises  was 
up  West-street,  the  end  of  which  is  slightly  curved, 
but  it  was,  and  still  is  possible,  although  not  so 
convenient,  to  carry  them  round  by  Charles-street. 

The  result  of  these  various  facts  is,  that  the 
plaintiff's  premises,  which  were  well-adapted  to  his 
trade,  are  now  of  less  value  for  the  purposes  of  that 
trade,  and  also  of  less  value  for  general  business 
purposes. 

By  the  London  (City)  Improvement  Act  1847, 
10  &  11  Vict.  c.  clxxx.  s.  1,  it  is  enacted  as  follows : 

That  the  Lands  Cl&aseB  Consolidation  Act  1845,  so  far  as  the 
provisions  thereof  are  not  expressly  varied  by  or  excepted 
from  this  Act,  sliall  be  inoonwrated  with  and  form  part 
of  this  Act,  and  the  major,  aldermen^  and  oommons  of  ^e 
dty  of  London,  in  oommon  oonneil  assembled,  shall  be 
deemed  and  taken  to  be  the  persons  intended  in  such  Act 
by  the  words  "  Promoters  of  the  undertaking." 
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The  6th  section  of  the  Mud  Act  is  as  follows : 

And  he  it  enacted  that  it  ahall  be  lawful  for  the  nuiTor, 
aldermen,  and  oommons,  to  alter,  dlTert,  stop  up,  or  incloee 
all  such  Btreets  and  yoid  grotind,  or  such  ports  thereof  as 
b^  them  shall  be  deemed  neoaasary  to  be  altered,  diTorted, 
stopped  up,  or  tneloeed,  for  the  pitrpoeee  of  this  Act ;  and 
the  ground  and  soil  of  such  streets  and  void  ground,  or 
jnrts  thereof  respectively  as  shall  be  stopped  up  aud  in- 
cloeed,  and  the  fee  simple  and  inheritanoe  thereof  shall  be 
and  are  hereby  vested  in  the  mayor  and  commonalty  and 
dUsens  of  the  city  of  London,  for  the  puzpoaea  of  this  Act. 

The  19th  section  of  the  said  Act  is  as  follows : 

And  be  it  enacted  that  so  much  of  ttt  Lands  dausee 
Consolidation  Act  1846,  as  relates  to  the  pnrohase  of  land 
otherwise  than  by  agreement,  shall  not  be  incorporated 
with  or  form  any  part  of  this  Act. 

Then  follow  a  series  of  sections,  20  to  40  indu- 
sire,  proYiding  a  machinery  for  settling  compensa- 
tion in  cases  of  the  purchase  of  land  otherwise 
than  by  agreement. 

fiy  the  Holborn  Valley  Improvement  Act  1864 
(27  &  28  Viet.  c.  Ixi.),  the  defendants  are  antborised 
to  make  the  works  in  qaestion,  and  for  the  purposes 
of  such  works  the  defendants  are  by  sect.  2  of 
such  Act  expressly  authorised  to  stop  up  Great 
Sa£Pron-hill. 

The  5th  section  of  that  Act  is  as  follows: 

All  the  powers,  authorities,  restrictions,  provislona,  and 
savings  contained  in  the  London  (City)  Lmprovement  Act 
1817  (hereinafter  called  the  Improvement  Act  of  1847), 
except  sect.  19  thereof,  and  in  the  liands  Clauses  Consoli- 
dation Act  1845,  except  the  part  of  the  last-mentioned  Act 
with  respect  to  the  pordhase  and  taking  of  lands  otherwise 
than  by  agreement,  and  in  the  lAnds  Clauaes  Consolidation 
Acts  Amendment  Act  1860,  shall  extend  and  be  applied  to 
this  Act  with  reference  to  the  taking  of  land,  and  the  con- 
struction, execution,  and  performance  of  tne  viaduct  or 
raised  waj,  new  streets  and  improvements,  and  other 
matters  and  things  bv  this  Act  authorised,  and  shall  be  in 
as  full  force  and  effect  to  all  intents  and  purposes  whatso- 
ever as  if  the  same  had  been  in  this  Act  repeated  and  re- 
enacted,  nuflotu  fMitandia,  and  made  appUcable  to  iha  sub* 
Ject-matter  thereof,  except  only  so  far  as  the  same  powers, 
authorities,  restrictions,  provisions,  and  savings,  or  any  of 
them,  are  repealed,  altmed,  or  varied  by,  or  are  inoonsia- 
tent  with  anv  of  the  provisions  of  this  Act ;  and  for  the 
purposes  of  the  present  Act,  the  term  "this  Act"  through- 
oi.t  the  Improvement  Act  of  1847,  shall  be  read  and  have 
efToct  as  meaning  i^e  present  Act.  and  for  the  same  pur- 
poses the  Improvement  Act  of  1847  shall  havi*  effect  sutQect 
and  according  to  the  following  inrovisions,  vis.  : 

1.  The  word  "  schedule "  in  that  Act  sball  mean  the 

deposited  book  of  reference. 

2.  The  jury  to  be  summoned  under  the  2l8t  section  of  the 

London  (City)  Improvement  Act  1847,  shall  be  a 
spedal  jury,  and  shall  be  reduced  to  twenty-four  in 
uke  manner  as  special  juries  are  now  reduced  in  the 
Superior  Courts  at  Westminster. 

S.  The  speeillcation  of  any  street,  lands,  work,  or  thing 
in  any  provision  of  this  Act  conferring  powers  on  the 
mayor,  aldermen,  and  commons,  shall  not  restrict  any 
enactment  in  the  Improvement  Act  of  1847,  con- 
ferring powers  on  the  mayor,  aldermen,  and  com- 
mons, and  by  this  Act  made  applicable  to  such 
Siroet,  lands,  work,  or  thing. 

And  words  used  in  the  Improvement  Act  of  1847  and  this 
Act  shall  have  the  same  respective  meaninn  in  tbiu 
Act  which  they  have  in  that  Act  as  explained  or  other- 
wise affected  1^  this  act. 

On  the  15th  Feb.  1868  the  plaintiff  #ent  to  the 
defendants  a  claim,  in  accordance  with  the  68th 
section  of  the  Lands  Clauses  Consolidation  Act  1845, 
for  compensation  hy  reason  of  his  said  lands  haying 
been  injuriously  affected  by  the  works  of  the  defen- 
dants, and  therein  stated  the  nature  of  his  interest 
in  the  said  lands  and  the  amount  of  compensation 
claimed  by  him,  viz.,  7000/. 

The  defendants  disputed  their  liability  to  pay 
compensation,  and  in  consequence  no  precept  or 
warrant  has  been  issued  to  hare  the  compensation 
assessed. 

On  the  lOth  March  1868  the  plaintiff  commenced 
this  action  to  recover  the  compensation  due  to  him. 

The  above  Acts,  including  the  Holborn  Valley 
ImproYement  (Additional  Works)  Act  1867,  form 
part  of  this  case. 

No  objections  of  form  are  to  be  taken  on  either 
side,  the  object  of  this  case  being  to  determine  the 
lights  of  both  parties. 


The  questions  for  the  opinion  of  the  court  are— 

1.  Whether  the  defendants  are  liable,  under  the 
Holborn  Valley  ImproTement  Act  1864  or  the  Acts 
incorporated  therewith  or  extended  thereto^  to  pay 
to  the  plaintiff  any  compensation  by  reason  of  their 
execution  of  the  works  described  io  this  case. 

2.  Whether,  if  the  court  shall  determine  the  first 
question  in  the  negative,  the  plaintiff  has  any  cause 
of  action  against  the  defendants  for  the  acts  com- 
plained of. 

If  the  court  shall  determine  either  of  the  said  ques- 
tions in  the  affirmative,  then  judgment  is  to  be  entered 
for  the  plaintiff  together  with  costs  of  suit;  the 
amount  of  compensation  or  damages  as  the  case  may 
be,  to  be  paid  by  the  deflehdaints  to  the  plaintiff,  to 
be  determined  by  Robert  Collier  Driver,  of  4,  White- 
hall, in  the  city  of  Westminster. 

If  the  court  shall  determine  both  qnestioBs  in  tlie 
negative,  then  judgment  to  be  entered  for  the  defen- 
dants together  with  costs  of  suit. 

The  following  were  the  plaintiff's  points  for  argu- 
ment:— 1.  That  the  defendants  were  bound  under 
the  statutes  to  compensate  the  plaindff  for  the 
injuries  caused,  and  therefore  to  issue  their  precept. 

2.  That  the  68th  section  of  the  Lands  Clauses  Con- 
solidation Act  so  far  as  it  relates  to  lands  injuriously 
affected  is  incorporated  vith  the  Holborn  Valley  im- 
provement Act.  8.  That  the  part  of  the  LandsCUiases 
Act  which  is  not  incorporated  with  the  Holborn  Valley 
Act  consists  only  of  the  group  of  sections  relating 
to  the  compulsory  purchase  of  lands  so  far  as  they 
relate  to  the  purchase  of  lands  and  no  further: 
(see  Furor  v.  7%e  Commisgiontrs  of  iSewen  of  Londom^ 
L.  Rep.  4  Ex.  1 ;  19  L.  T.  Rep.  IT  S.  442.)  4.  That  if 
the  case  of  Beg.  v.  Th»  Maifcir^  ^.,  ofLondony  L.  Rep.  2 
Q.  B.  292,  decides  more  than  what  is  stated  in  the 
third  point,  such  decision  was  unnecessary  for  the 
case,  and  is  erroneous  and  inconsistent  with  Ferrwr  v. 
Oommisgioners  of  Severs,  and  this  court  is  not  bound 
thereby.  5.  That  if  the  Acts  in  question  do  not 
give  a  right  to  compensation  to  the  plaintiff,  they 
do  not  take  away  his  right  to  bring  an  ictaon  and 
recover  damages  for  the  acts  done  by  the  defendants^ 
and  that  the  powers  given  to  the  d«fendanta  by 
the  Acts  of  Parliament  while  protecting  them  f  ron 
liability  to  indictment,  yet  do  not  exempt  them 
from  liability  to  any  action  for  damages  in  respect 
of  the  acts  done  by  them. 

The  following  were  the  defendants'  points: — 
1.  That  the  plaintiff  is  not,  under  the  circum- 
stances stated  in  the  case,  entitled  to  claim  com 
pensation  from  or  to  maintain  any  action  against 
the  defendants.  2.  That  even  assuming  an  action 
would  have  lain  at  common  law  by  &e  plaintiff 
against  the  defendants  for  the  stopping  up  of  the 
thorougfare  through  Great  Saffron-hill  in  the 
manner  described  in  the  case,  yet  the  Legislature, 
having  expressly  authorised  the  defendants  to  stop  it 
up,  no  action  will  now  lie  against  them  for  doing  so. 

3.  That  sect  68  of  the  Lands  Clauses  Consolidation 
Act  1845  is  not,  either  in  whole  or  in  part,  iocor> 
plorated  with  or  extended  to  the  Holborn  Valley 
Improvement  Act  1864.  4.  That  the  Holborn 
Valley  Improvement  Act  1864  neither  contains  nor 
incorporates  any  provision  under  which  compensa- 
tion can  be  claimed  by  the  plaintiff,  or  any 
machinery  by  which  such  compensation  could  be 
assessed. 

W.  G.  Harrison  arg^ued  for  the  plaintiff,  and 
Meliish^  Q.  C.  (with  whom  was  Thesiger)  for  the 
defendants. 

The  following  cases  were  cited  and  discussed : 

Broadbent  v.  Imperial  Oaslight  Compamy^  7  De 

a.  M.  &G.486; 
Reg.  V.  The  Mayiyr of  LonAtm,  L.  Bep.  2  Q.  B.  292 ; 
EeQ.  V.  The  Bheriff  of  JtfvicUesw,  81  L.  J.  261, 

Q.B.J 
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DuiroBT  V,  Mayor,  &€.,  of  London. 
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Fmrar  y.   CmifynyisaionerB  of  Sewers  of  London, 

L.  Bep.  4  Ex.  1  (in  enor  L.  Bep.  4  Ex.  227, 

decided   after  the    argument   of   this    case) ; 

19  L.  T.  Bep.  N.  S.  485 ; 
ChamberUjdn  y.  Ths  West  of  London  and  Crystal 

Polace  Railway  Com/pawy,  2  B.  &  S.  605  ; 
Bedcett  r.  The  Midland  ttaHway  Company,  L.  Bep* 

3  C.  P.  82;  17  L.  T.  Bep.  N.  S.  409; 
Ricket  T.  The  Metropolitan  Eiailway   Company, 

L.  Bep.  2  E.  A  I.  App.  Caa.  175  ;  16  L.  T.  Bep. 

N.S.542; 
Rex  T.  The  London  Dock  Company,  5  A,  A'E.  168. 

Cur,  adv.  vulL 

Jubf  5.  —  Kbatino,  J.  delivered  the    following 
judgment,  in  which  M.  Smith,  J.  concurred.    This 
was  a  special  case,  stated  without  pleadings,  for  the 
opinion  of  the  court  whether  under  the  Holborn 
Villey  Improvement  Act  1864,  and  the  Acts  incor- 
porated therewith  or  extended  thereto,  the  defen- 
dants are  liable  to  pay  compensation  to  the  plaintiff 
ftsthe  occupier  of  certain  premises,  the  access  to 
which  has  been  affected  by  the  construction  of  the 
Holborn  Valley  Viaduct.    The   plaintiff  occupied 
the  premises  in  question  since  1861,  and  carried  on 
the  business  of  a  timber   merchant  there,  having 
obtained  a  lease  of  them  in  1867.    The  defendants, 
in  executing  the  works  authorised    by  the   Acts 
referred  to,  permanently  blocked  up  certain  streets 
near  to  the  premises  of  the  plaintiff,  and  thereby 
diminished  the  facilities  of  access  thereto,  so  as  to 
render  them  of  less  value  for  the  purposes  of  the 
plaintiff's  trade,  and  also  of  less  vadue  for  general 
business  purposes.    The  question  is,  whether  they 
are  liable  to  compensate  the  plaintiff  in  respect  of 
ittch  injury.      By  the  London   City  Improvement 
Act  1847  (10  &  11  Vict,  c  280)  the  defendants  were 
empowered  to  take  certain  property,  and  were  liable 
to  pay  compensation  in  manner  therein  provided, 
and  by   sect.   1  it  was  provided  that  the  Lands 
Clauses  Consolidation  Act  1845  '*  so  far  as  the  pro- 
visions thereof  are  not  expressly  varied  or  excepted 
from  the  provisions  of  this  Act "  should  be  incor- 
porated therewith,  and  the  defendants  were  to  be 
deemed  and  taken  to  be  **  promoters  of  the  under- 
taking "  within  the  meaning  of  the  Lands  Clauses 
Act.    By  the  19th  section  of  the  same  Act  it  was 
enacted  ^  that  so  much  of  the  Lands  Clauses  Con- 
lolidation  Act    1845    as  relates    to    the  purchase 
of   lands    otherwise    than    by    agreement    should 
not  be   incorporated  with   or   form  part  of    this 
Act.     Then  follow    a   series   of    sections — 20   to 
40  inclusive — providing  a  machinery  for  settling 
compensation  in  cases  of    the   purchase   of    land 
otherwise  than   by   agreement.     By  the  Holborn 
Valley    Improvement    Act    1864    (5th    section), 
the  provisions,  &c.,  of  the  Act  of  1847  are  inoor- 
ported,  except  sect.  19,  and  also  the  provisions  of 
the  Lands  Clauses  Consolidation  Act  1845,  "  except 
the  part  of  the  last-mentioned  Act  with  respect  to 
the  purchase  and  taking  of  lands  otherwise  than  by 
agreement.'*    An  Act  for  further  improvements  of 
the  Holborn  Valley  was  passed  in  1867,  which,  by 
seek  14,  incorporated  the  previous  Improvements 
Act,  excepting  certain  sections,  and  also  incorpo- 
rate the  Lands  Clauses  Act  1845,   **  except  the 
provisions  of  the  last-mentioned  Act  with  respect 
to  the  purchase  and  taking  of  lands  otherwise  than 
by  agreement."    On  the  1 5th  Feb.  1868  the  plaintiff 
sent  to  defendants  a  claim  in  accordance  with  the 
68th  section  of  the  Lands  Clauses  Consolidation 
Act,  by  reason  of  his  lands  having  been  injuriously 
affected  by  the  defendants'  works ;  and  the  defen- 
dants, disputing  their    liability,  did  not  issue    a 
precept,    and   this    action   was  commenced.    The 
plaintiff  claimed  to  be  entitled  to  compensation, 


the  words  of  exception  to  be  found  in  them ;  and 
that,  if  incorporated,  then,  although  apparently 
applicable  to  procedure  only,  yet  it  would  by  impli- 
cation give  the  right  to  compensation  where  lands 
are  injuriously  affected.  In  support  of  his  con- 
struction in  favour  of  such  incorporation  he  cited 
the  case  of  Ferrar  v.  Commissioners  o/  Sewers  of 
London  («t^.),  where,  upon  a  claim  for  com- 
pensation under  the  City  of  London  Sewers  Act 
1848,  which  contains  very  similar  provisions  both  as 
to  incorporation  and  exception  as  are  found  in  the 
present  Acts,  it  was  held  that  the  words  of  exception 
did  not  include  the  68th  section  of  the  Lands  Clauses 
Consolidation  Act,  and  that  the  claimant  in  that 
case  was  entitled  to  compensation  under  that 
section.  The  view  the  court  took  seems  to  have 
been  that  the  part  of  the  68th  section  relating  to 
'Mnjuriously  affecting"  lands  was  not  included 
under  the  heading  of  *'  the  purchase  and  taking  of 
lands  otherwise  than  by  agreement,"  so  as  to  come 
within  the  operation  of  the  5th  section  of  the  Lands 
Clauses  Consolidation  Act.  This  case  seemed  to 
us  so  very  important  in  considering  the  present 
case  that,  as  we  were  informed  an  appeal  to  the 
Exchequer  Chamber  was  pending,  we  deferred  our 
judgment  until  that  appeal  should  have  been 
decided.  That  decision  has  been  given,  and  the 
Exchequer  Chamber  have  reversed  the  judgment 
of  the  Court  of  Exchequer  (see  L.  Bep.  4  Ex. 
227;  38  L.  J.  Ex.  102),  and  declining  to  decide 
whether,  if  incorporated,  the  68th  section  would 
have  the  effect  contended  for  by  the  plaintiff,  they 
held  that  it  was  not  so  incorporated,  the  whole  of 
it  coming  within  the  exception  in  the  local 
Act,  and  that  the  claimant  in  that  case  was  not 
entitled  to  compensation.  This  decision,  which  is 
binding  upon  us,  is  not  affected  by  the  case  of 
Broadbent  v.  The  Imperial  Gas  Light  Company,  where 
the  words  of  exception  were  different  as  pointed 
out  in  the  judgment  of  the  Exchequer  Chamber, 
and  therefore  we  decide  that  the  whole  of  the  68th 
section  of  the  Lands  Clauses  Consolidation  Act  is 
excepted  from  the  local  Acts  in  the  present  case,  and 
that  consequently  the  plaintiff  cannot  claim  com- 
pensation under  it.  But  the  plaintiff  contended, 
secondly,  that  he  was  entitled  to  compensation 
under  the  provisions  of  the  local  Acts  without  re- 
ference to  the  68th  section  of  the  Lands  Clauses 
Consolidation  Act,  either  by  virtue  of  the  sections 
of  the  latter  Act  clearly  incorporated  with  the 
local  Acts,  or  under  the  provisions  of  those  Acts 
themselves,  but  we  are  unable  to  find  in  those  Acts 
anything  that  will  support  the  plain tifPs  claim. 
The  sections  of  the  Lands  Clauses  Act  incorporated 
with  the  local  Acts  do  not  seem  to  us  to  contain  any 
provisions  for  the  purpose,  and  the  sections  of  the 
local  Act  of  1847  from  20  to  82  inclusive,  which 
were  relied  on,  appear  to  us  to  provide  only  for 
compensation  where  land  is  taken ;  all  those  sections 
beginning  with  the  20th,  referring  to  the  claims  in 
consequence  of  notice  to  take  scheduled  land  or 
lands  to  be  used  for  the  purposes  of  the  Act.  It  is 
true  that  some  of  them  speak  of  damages,  and  the 
28th  section  upon  which  reliance  was  placed,  used 
the  word  ** damages"  without  referring  in  the  same 
section  to  land,  but  the  object  of  the  section  is  to 
obtain  security  from  parties  requiring  a  jury  to  be 


summoned  "  as  aforesaid  "  **  in  case  any  part  of 
such  costs,  charges,  and  expenses  shall  fall  upon 
them,"  clearly  referring  to  the  previous  provisions 
as  to  a  liability  to  costs  consequent  upon  a 
verdict  for  a  less  amount  than  that  offered  by 
the  mayor,  aldermen,  &c.  according  to  sect.  27.  The 
third  ground  upon  which  the  plaintiff  relied  was 
that  in  the  event  of  compensation  not  being  given, 


ilrst>  under  the  68th  section  of  the  Lands  Clauses  /  his  right  of  action  was  not  taken  away.  What  was 
Consolidation  Act,  which  section  he  contended  was  I  don^  however,  by  the  defendants,  to  the  pi^j.^dice 
inooipomted  with  the  local  Acts,  notwithstanding  I  of  the  plaintiff  was  clearly  done  in  the  exercise  of 
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the  powers  conferred  upon  them  bj  the  Acts  of 
Parliament ;  and  in  the  present  state  of  the  law  as 
laid  down  in  R,  v.  Pease^  4  B.  &  Ad.  30,  and  sub- 
sequently confirmed  by  Vaughan  v.  Taff  Vale  Rnil- 
way  Company,  5  H.  &  N.  679,  2  L.  T.  Rep.  N.  S.  894 ; 
in  the  Exchequer  Chamber,  it  is  diflScuU  to  see  how 
any  action  could  be  maintained  against  the  defen- 
dants for  anything  done  by  them  without  negligence 
under  the  powers  of  their  Acts  of  Parliament.  We 
think,  therefore,  that  this  point  also  fails  the  plain- 
tiff, and  that  our  judgment  upon  the  whole  must  be 
for  the  defendants. 

Judgment  for  defendanU, 

Attorney  for  the  plaintiff,  J.  Webb. 

Attorney  for  the  defendants,  T.  J,  Nelton. 


June  17,  18,  and  July  5,  1869. 
Pillar  v.  The  Lltnyi  Coal  and  Iron  Compant 

CLiMITBD.) 

Matter  and  Servant  —  Artificer — Payment  partly  in 
qoods^Deductione— Truck  Act  (1^2  Will  4,  c.  87.) 

The  plaintiff  in  an  action  for  wageSj  a  timnany  had 
worked  under  a  verbal  agreement  to  do  piece  or  day 
worky  at  their  option,  for  the  defendants^  who  carried 
on  the  business  of  raising  coal  and  working  iron.  He 
made  kettleSy  saucepans,  oilcans,  ^c,  for  the  defen- 
dant's use  out  of  materials  supplied  by  than,  and  he 
was  paid  according  to  the  number  of  articles  made ; 
he  also  worked  by  the  day  at  repairs  of  defendanCs 
premises,  whenever  he  was  required.  The  plaintiff 
received  his  pay  in  the  same  wen  <u  the  workmen 
employed  in  the  defendants*  tram,  viz.,  by  weekly 
cheques  on  a  bank  nine  miles  off  the  amount  of  which 
was  paid  to  the  holders  on  the  account  days  which 
occurred  every  seven  or  eight  weeks;  if  a  workman 
desired  to  realise  his  cheques  between  the  account  days 
he  was  obliged  to  take  them  to  a  shop  of  which  the 
defendants  were  part-proprietors,  where  he  could  get 
only  ^s.  out  of  every  pound  in  cash,  being  obliged  to 
take  the  remainder  in  goods,  provisions,  ^c.  Deduc- 
tions were  also  made  from  the  amounts  earned  by  the 
workmen  for  doctor,  sick,  and  school  funds,  but  no 
consent  in  writing  had  been  given  by  the  workmen : 

Held,  that  plaintiff  was  an  artificer  within  the  meaning 
of  the  Truck  Act  (1^2  Will.  4,  c.  37)  /  that  the 
paymtnt  by  small  cheques  was  only  a  device  of  the 
dejendants  to  bring  their  proceedings  within  the  proviso 
contained  in  the  8th  section  of  that  Act;  that  the 
deductions  mack  by  the  defendants  being  without  the 
written  consent  of  the  plaintiff  were  forbidden  by  tlie 
2Srd and 24th  sections;  and  that  therefore  the  defen- 
ckmts*  set-off,  so  far  as  it  related  to  the  four-Jiflhs 
payment  of  the  cheques  in  goods,  and  to  the  deductions^ 
was  iUegcU  and  void  under  the  5th  section. 

This  action  was  tried  at  the  last  Bristol' Lent 
Assizes  before  M.  Smith,  J.,  when  a  verdict  was 
entered  for  the  plaintiff,  leare  being  reserved  to  the 
defendants  to  move  to  enter  a  verdict  for  them  or  a 
nonsuit ;  the  court  to  draw  inferences  of  fact,  if  any, 
and  the  amount  of  the  verdict  for  the  plaintiff,  if 
confirmed,  to  be  ascertained  by  an  arbitrator. 

The  declaration  contained  indebitatus  counts  for 
money  payable  by  the  defendants  to  the  plaintiff 
for  work  done,  and  materials  provided  by  the 
plaintiff  for  the  defendants  at  their  request,  and  for 
money  received  by  the  defendants  for  the  use  of 
the  plaintiff,  and  for  money  found  to  be  due  from 
the  defendants  to  the  plaintiff  on  accounts  stated 
between  them. 

The  pleas  were:  First,  Nunquam  indebitatus; 
Secondly,  payment ;  Thirdly,  set-off  of  money  pay- 
able by  the  plaintiff  to  the  defendants  for  goods  sold 
and  delivered  by  the  defendants  to  the  plidntiff,  and 
for  work  done  and  materiaLB  for  the  same  provided 


by  the  defendants  for  the  plaintiff  at  his  request,  and 
for  money  found  to  be  due  from  the  plaintiff  to  the 
defendants  on  accounts  stated  between  them. 

Upon  these  pleas  issue  was  joined. 

The  dispute  between  the  parties  was  whether  the 
set-off  pleaded  by  the  defendants,  or  any  part  of  it, 
was  barred  by  the  Truck  Act  (1  &  2  WilL  4,  c.  37.) 

That  Act  provides— Sect.  1 : 

That  in  all  oontncts  hereafter  to  be  made  for  the  hiring 
of  any  artificer  in  any  of  the  trades  hereinafter  enamarated, 
or  for  the  porformanoe  by  any  arttfloor  of  any  labour  in  any 
of  the  said  trades,  the  wages  of  snob  artificer  shall  be  made 

Xble  in  the  current  coin  of  this  realm  only,  and  not 
rwiae :  and  that  If  in  any  such  contract  the  whole  or 
any  part  ox  snch  wages  shall  be  made  payable  in  any  manner 
other  than  in  the  current  coin  aforesaid,  such  contract  shall 
be  and  is  hereby  declared  illegal,  null,  and  void. 

Sect  2: 

That  if  in  any  contract  hereafter  to  be  made  between  any 
artificer  in  any  of  the  trades  hereinafter  enumerated  and 
his  employer,  any  proTlBion  shall  be  made  directljr  or  indi' 
rectly  respecting  the  place  where,  or  the  manner  in  wl^ '  ~^ 
or  the  person  or  i>er8on8  with  whom,  the  whole  or  any 
of  the  wages  due  or  to  become  due  to  any  such  arti 
shall  be  lidd  out  or  expended,  such  contract  shall  be  and  is 
hereby  declared  illegal,  null,  and  void. 

Sect.  8: 

That  the  entire  amount  of  the  wages  earned  by  or  pay- 
able to  any  artifloer  in  any  of  the  trades  hereinafter  enn- 
merated,  iu  respect  of  anr  labour  by  him  done  in  any  such 
trade,  shall  be  actually  paid  to  such  artificer  in  the  current 
coin  of  this  realm,  and  mt  otherwise;  and  every  payment 
made  to  any  such  artificer  by  his  employer,  of  or  in  respect 
of  any  such  wages  by  the  delivering  to  him  of  goods  or 
otherwise  than  in  the  current  coin  aforesaid,  except  as 
horeinalter  mentioned,  shall  be  and  is  hereby  dedazed 
illegal,  null  and  void. 

Sects.  4  to  7  proTide  for  the  reoovexy  by  the 
artificer  of  wages  paid  otherwise  than  in  coin. 

Sect  8: 

Provided  always,  that  nothing  herein  contained  shall  be 
construed  to  prevent  or  to  render  invalid  any  contract  for 
the  payment,  or  any  actual  payment,  to  any  snch  axtiflosr 
as  aforesaid,  of  the  whole  or  any  part  of  his  wages,  either 
in  the  notes  of  the  governor  and  company  of  the  Bank  of 
England,  or  in  the  notea  of  any  peraon  or  persona  carrying 
on  the  business  of  a  banker,  and  duly  licensed  to  issue  sn^ 
notes  in  pursuance  of  tht*  laws  relating  to  His  Msjeety's 
revenue  of  stamps,  or  in  drafts  or  orders  for  the  psyment  of 
money  to  the  bearer  on  demand,  drawn  upon  any  person  or 
persons  canjing  on  the  business  of  a  banker,  being  duly 
licensed  as  siorMsid,  within  fifteen  miles  of  the  place  where 
such  drafts  or  orders  shall  be  so  paid,  if  such  artificer  shall 
be  freely  consenting  to  receive  such  drafts  or  orders  as 
aforesaid ;  but  all  payments  so  made  with  such  consent  as 
aforesaid  in  any  such  notes,  drafts,  or  orders  as  aforesaid, 
shall  for  the  purposes  of  this  Act  be  ss  valid  and  df actual 
as  if  such  paymmts  had  been  made  in  the  current  coin  of 
the  realm. 

Sect.  19 : 

That  nothing  herein  oontsined  shall  extend  to  any  arti- 
ficer, workman,  or  labourer,  or  other  peraon  engaged  or 
employed  in  any  manufacture,  trade,  or  occnration,  except* 
ing  only  artificers,  workmen,  labourers,  sna  other  persons 
employed  in  the  several  manufactures,  trades,  and  oocupa* 
tlona  following,  that  is  to  aay— in  or  about  the  making, 
casting,  converting,  or  manufacturing  of  iron  or  steel,  or 
any  parts.^branches,  or  processes  thereof ;  or  in  or  about 
the  working  or  getting  ox  any  mines  of  cosi  ...  or  in 
or  about  the  making  or  manutecturing  of  .  .  .  any 
goods  or  wares  made  of  brass,  tin,  lead,  pewter,  or  other 
metals,  to. 

Sect.  23 : 

That  nothing  herein  contained  shall  extend  or  be  con- 
strued  to  extend  to  prevent  any  employer  of  any  artificer, 
or  agent  of  any  such  employer,  from  supplyhig  or  contract* 
ing  to  supply  to  any  such  artificer  any  medichie  or  medical 
attendance,  or  any  fuel,  or  any  materials,  tools,  or  imjde- 
ments,  to  be  by  such  artificer  employed  in  his  trade  or  occu- 
pation, if  such  artificers  be  employed  in  mining  .  .  .  nor 
hrom  making  or  contracting  to  make  any  stoppage  or 
deduction  from  the  wagea  of  any  artificer  for  or  in  respect 
of  any  .  .  .  such  medicine  or  medical  attendance ;  or 
for  or  in  respect  of  such  fuel,  materials,  tools,  imple* 
ments  ...  or  for  or  in  respect  of  any  money  awivsnced 
to  such  artificer  for  any  such  purpose  ss  sforesaid.  Pro- 
vided always  that  such  stoppage  or  deduction  shall  not 
exceed  the  real  and  true  value  oisuch  fuel,  materials,  tools, 
implements  .  .  .  and  shaU  not  he  in  any  case  made 
from  the  wages  of  anch  artificer,  unless  the*  agreement  or 
contract  for  such  stoppage  or  deauetion  ahall  be  in  writing, 
and  signed  by  sach  artifloer. 
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Sect  24: 

Iteft  nothing  herein  oontained  ahall  extend,  or  be  oon- 
gtnwd  to  ^cteod,  to  prerent  any  sodh  employer  from 
•dvuciiv  to  any  auoh  artifloer  any  money  to  be  by  him 
oootribnted  to  any  triendlr  aooiety  or  bank  tor  savings  duly 
ettabUflhed  aoooraing  to  law,  nor  from  adrandng  to  any 
ioeh  artifloer  any  money  for  his  relief  in  siokneBS,  or  tor 
the  edtacation  of  any  child  or  children  of  snoh  artifloer,  nor 
fjrom  dedacting,  or  contracting  to  deduct,  any  sum  or  sums 
of  money  trom  the  wages  of  such  artifloer  for  the  education 
of  any  each  child  or  children  of  such  artifloer.  and  unless 
(•icTthe  agreement  or  contract  for  such  dedaction  shall  be 
n  writing,  and  signed  by  sudi  artifloer. 

Sect.  25 : 

Thai  in  the  meaning  and  for  the  purposes  of  this  Act,  all 
workmen,  laboorers.  and  other  persons  in  any  manner 
engaged  in  the  performance  of  any  work,  emplcmnent,  or 
opeiation  of  what  nature  soeyer,  in  or  aAx>nt  the  several 
tiades  and  ooenpations  af oreaaid,  ahall  be  and  be  deemed 
**  artificers ;"  and  that  within  the  meaning  and  for  the  pur- 
poaaa  aforesaid  all  masters,  bailiffs,  foremen,  managers, 
ekrks,  and  other  persons  engaged  hi  the  hiring,  employ- 


it,  or  superintendence  of  the  labour  of  any  such  artificers, 
ghall  be  ana  be  deemed  to  be  "  employers ;"  and  that  within 
the  meaning  and  for  the  purposee  of  this  Act  any  mone^  or 
other  thing  had  or  oontractea  to  be  paid,  deliyered,  or  gnven 
u  a  recompense,  reward,  or  remuneration  for  any  labour 
done  or  to  DO  done,  whether  within  a  oertain  time  or  to  a 
oertain  amount,  or  for  a  time  or  an  amount  uncertain,  shall 
be  deemed  and  taken  to  be  the  "  ^^9^  "  of  such  labour ; 
■ad  that  within  the  meaning  and  for  the  puiposee  aforesaid 
any  agreement,  understanding,  device,  connrivance,  coUu- 
non,  or  arrangement  whatsoever  on  the  subject  of  wages, 
whether  written  or  oral,  whether  direct  or  indirect,  to 
whidi  Uie  employer  and  artiflcer  are  parties  or  are  assent- 
ing, or  by  which  they  are  mutually  botmd  to  each  other,  or 
whereby  either  of  them  shall  have  endeavoured  to  impose 
an  obli^^n  on  the  other  of  them,  shall  be  and  be  deemed 
a"oontnet." 

The  plaintifif,  who  was  a  tinman  living  at  Maestog, 
in  Glamorganshire,  had  been  employed  by  the  def  en- 
dints*  company,  who  carried  on  extensive  works  at 
that  place.    The  business  of  the  company  was  to 
pracare  coal  from  their  nunefl,  and  to  work  iron, 
which  was  brought  to  them  from  other  places.    In 
the  year  1859  the  plaintiff  commenced  working  for 
the  company,  and  the  arrangement  was  that  he  was 
to  lapply  articles  according  to  a  list  of  prices  then 
ditwQ  up ;  for  instance,  tin  goods,  kettles,  and  oil 
csiis,  which  the  company  required  for  their  own  use, 
It  a  oertain  price  per  dozen  of  each  sort,  the  mate- 
rials being  idways  supplied  by  the  company.    He 
vss  also  to  work  for  the  company  by  the  day  when 
reqoixed  to  do  repairs  of  gutters,  pipes,  or  machi- 
nenr.    Cards  were  given  to  the  plaintiff  upon  which 
be  Kept  an  account  of  his  work,  and  payment  was 
made  by  cheques  every  week,  for  sums  varying 
from  lot.  ta  30s.    These  cheques  were  upon  a  bank 
at  Bridgend,  about  nine  miles  from  the  defendants' 
works ;  there  was  a  shop,  however,  close  by,  kept 
nominally  by  Messrs.  Britten  and  Co.,  at  which 
provisions  and  other  necessaries  were  sold,  and  the 
workmen  were  accustomed  to  take  these  cheques 
there  aod  pay  them  over  for  the  purchases  which 
they  made.    Britten   took  charge  of  the  shop  as 
shopkeeper,  and  received  one-third  of  th£  profits, 
the  rest  of  the  profits  went  to  the  defendants'  com- 
pany :  Britten  supplied  also  about  one-third  of  the 
capital.    The  workmen  received  from  the  shop  in 
cash  only  four  shillings  out  of  every  pound  for 
vhich  they  had  cheques,  the  rest  of  the  sum  was 
made  up  in  goods,  tea,  sugar,  &c.,  and  deductions 
for  the  doctor,  school,  sick  fund,  and  coals.    There 
was,  however,  an  account  day  every  seven  or  eight 
weeks,  upon  which  all  the  cheques  which  were  pre- 
sented might  be  changed  for  cash ;  the  men  were  at 
liborty,  when  they  had  the  money,  to  purchase  their 
goods  elsewhere,  but  the  cheques  could  be  cashed 
between  the  account  days  only  at  this  shop.    The 
plainiiff  worked  for  other  people  besides  the  defen- 
dants, and  sold  goods  at  his  own  shop.    He  left  the 
defendants'  employment  last  December. 

On  the  19th  April,  Prideauxy  Q.C.  obtained  a  rule 
sm  calling  upon  the  plaintiff  to  show  cause  why  the 
verdict  found  for  him  should  not  be  set  aside,  and 
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instead  thereof  a  nonsuit  or  verdict  for  defendants 
should  cot  be  entered  pursuant  to  leave  reserved  on 
the  grounds  that  the  plaintiff  was  not  an  **  artiflcer  " 
within  the  Truck  Act ;  that  if  he  was,  he  was  law- 
fully paid  for  his  waiges  and  labour  in  cash  and 
cheques ;  that  there  was  not  sufficient  evidence  that 
he  was  under  any  obligation  to  buy  goods  of 
Britten  &  Co.,  or  of  any  violation  of  the  provisions 
of  the  Truck  Act ;  that  final  settlements  and  pay- 
ments having  been  made  it  was  not  competent  to 
plaintiff  to  open  the  matters  and  recover  the  alleged 
balance  of  wages  [this  ground  was  abandoned  by  the 
defendants  upon  the  argument]  ;  and  that  upon  the 
evidence  the  verdict  ought  to  be  for  the  defendants 
(the  court  to  be  at  liberty  to  draw  inferences  of 
fact).  And  why,  if  the  nonsuit  or  verdict  for 
defendants  be  refused,  the  damages  should  not  be 
assessed  by  an  arbitrator  according  to  the  directions 
of  the  court.  The  case  cited  and  relied  upon  by  the 
defendants  was  Rilof  v.  Warden,  2  Ex.  59. 

Cofe,  Q.C.  and  BaUe^  showed  cause  :^i2i%  v. 
Warden  certainly  limited  the  application  of  the 
Truck  Act  to  persons  who  contract  to  give  their 
personal  services  for  wages  ;  this  was  also  the  effect 
of  Sharman  v.  Sanders,  18  C.  B.  166  ;  but  the  plaintiff 
here  comes  clearly  within  that  rule,  and  this  case  is 
more  nearly  analogous  to  Weaver  v.  Floyd,  21  L.J. 
151,  Q.B.,  and  Bowers  v.  Louekin,  6  £.  and  B.  584. 
The  ground  upon  which  the  courts  of  Queen's  Bench 
and  Exchequer  Chamber  came  to  the  conclusion  in 
Ingram  v.  Barnes,  7  E.  and  B.  115,  that  the  plaintiff 
in  that  case  was  not  an  artificer  within  the  Truck 
Act,  was  expressly  stated  to  be  his  not  being  bound 
by  his  contract  to  do  any  part  of  the  work  per- 
sonally ;  it  is  quite  sufficient  therefore  in  order  to 
bring  this  within  the  Truck  Act  that  the  plaintiff 
contracted  to  do  some  of  the  defendants*  work  him- 
self. In  Sieeman  v.  Barrett,  2  H.  and  C.  984,  Pollock 
C.B.,  said,  p.  942,  "Where  persons  are  employed 
to  do  certain  work  and  are  to  receive  wages  for 
their  labour,  the  contract  being  merely  for  the  labour, 
in  my  judgment  that  is  within  the  Truck  Act." 
All  the  subsequent  cases  confirm  the  interpretation 
of  the  Act  which  was  laid  down  in  RiUjf  v.  Warden, 
As  to  the  second  ground,  upon  which  the  rule  was 
granted,  it  cannot  be  said  that  as  to  16«.  of  every 
pound  this  was  payment  in  current  coin  of  the  realm 
within  the  statute ;  Athersmith  v.  Drury,  1  E.  and 
£.  46.  The  deductions,  although  allowed  by  the 
28rd  and  24th  seccions,  were  not  agreed  to  in 
writing ;  Cutis  v.  Ward,  L.  Rep.  2  Q.  B.  357 ;  1 5  L.  T. 
Rep.  N.  8.  614. 

Mellish,  Q.  C,  Prideaux,  Q.  C,  and  Pinder  sup 
ported  the  rule.  The  plaintiff  was  not  an  artificer 
within  the  Act,  but  a  tradesman  employed  in  his 
trade.  All  the  cases  on  this  subject  relate  to  the 
employment  by  a  master  in  the  same  trade  as  the 
servant,  and  no  decision  has  ever  turned  upon  cir- 
cumstances like  these.  Here  the  defendants  who 
are  colliery  owners  require  tin  articles  to  carry  out 
their  worl^  and  by  an  arrangement  made  with  the 
plaintiff  they  buy  them  of  him,  giving  him  the 
materials  to  make  them.  The  Act  was  intended  to 
apply  only  when  the  master  and  servant  are  both  in 
the  specified  trade ;  this  appears  from  the  preamble, 
and  sections  1, 2,  8,  4,  6, 19,  21,  and  25.  Further, 
the  plaintiff  is  in  essence  plainly  a  tradesman ;  from 
the  evidence  he  would  be  a  trader  withm  the  bank- 
rupt laws;  he  made  goods  for  himself  and  other 
people  as  well  as  for  the  defendants.  [M.  Smith,  J. — 
The  main  question  certainly  is  whether  the  defen- 
dants had  command  of  the  plaintiff^s  time.]  There 
was  nothing  in  the  contract  either  on  the  plaintiff's 
part  to  devote  his  whole  time  to  the  defendants,  or 
on  the  defendants'  part  to  give  him  occupation  for 
his  whole  time.    [M.  Smith,  J.-~The  contention  for 
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the  defendants  at  the  trial  was  that  the  j^atiff  was 
not  an  artificer,  because  of  his  payment  by  piece 
work.]  A  man  employed  by  the  job  occasionally 
is  not  employed  in  work  within  or  about  the  trade 
mider  sect.  25.  Although  there  is  no  count  for 
goods  sold  and  delivered,  some  of  the  particulars  of 
demand  would  clearly  come  under  that  head  ;  aad, 
in  respect  of  them,  he  cannot  be  within  the  Truck 
Act.  Either  party  could  have  put  an  end  to  this 
contract  at  any  moment,  and  in  point  of  law  there 
was  a  fresh  contract  when  each  order  was  given  by 
the  defendants.  He  worked  for  other  peo^de  besides 
the  defendantb,  and  he  might  have  employed  some 
one  else  to  make  the  articles  the  defendants  required. 
He  was  not  obliged  to  g^ve  his  own  personal  labour, 
nor  the  whole  of  his  time.  Again  this  was  a  voluntary 
payment  by  cheques  under  sect.  8,  and  the  deduc- 
tions made  by  the  defendants,  notwithstanding  the 
ungrammatical  termination  of  the  24th  section, 
are  clearly  not  required  to  be  agreed  to  in  writing : 
Cha/wner  v.  Chimmmigs,  8  Q.  B.  811. 

[CoIbj  Q.  C,  called  the  attention  of  the  court  to 
Archer  v.  JamOf  2  B.  and  S.  61.] 

Cur,  adv.  vuU. 

Jubf  5. — M.  Smith,  J.  delivered  the  following 
judgment : — ^The  questions  in  this  case,  which  was 
argued  before  my  brother  Brett  and  myself,  arise 
under  the  Truck  Act  (1  &  2,  Will.  4,  c  37).  The 
first  is,  whether  the  plaintiff  is  an  artificer  within 
the  meaning  of  the  Act.  The  defendants  are  a 
coal  and  iron  company,  aid  carry  on  the  business  of 
raising  coal  and  making  iron.  About  ten  years 
ago  the  plaintiff,  a  tinman,  was  engaged  by  the 
compftny  to  work  for  them.  The  agreement,  which 
was  verbal,  appears  from  the  evidence  to  have  been 
that  the  plaintiff  engaged  to  work  for  the  company 
either  in  doing  piece  work  or  in  working  by  the 
day,  at  the  option  of  the  company,  whenever  the 
company  chose  *to  require  him  to  work  for  them. 
The  piecework  was  of  this  kind :  the  plaintiff  was 
to  make  kettles,  saucepans,  oil  cans,  and  other  like 
articles ;  he  was  to  receive  from  the  company  the 
materials  for  the  articles,  required  to  be  made,  and 
to  be  charged  for  such  materials  prices  which  might 
be  varying ;  and  he  was  to  deliver  the  articles  when 
made,  and  be  paid  for  them  b^  the  company  at  fixed 
and  agreed  prices.  The  plaintiff  was  also  required 
from  time  to  time  under  his  employment  to  do  work 
in  repairing  the  buildings  and  works  of  the  com- 
pany, and  when  so  employed  he  was  paid  wages  at 
so  much  by  the  day.  It  appeared  that  he  was  paid 
on  the  usual  pay  days,  like  the  workmen  employed 
on  the  works,  and  that  his  accounts  which  included 
the  same  stoppages  as  were  made  from  the  work- 
men, were  made  out  on  the  same  printed  forms.  It 
was  contended  for  the  defendants  that  the  plain- 
tiff was  not  a  workman,  but  a  tradesman,  and 
therefore  not  an  artificer.  But,  on  a  review  of  the 
evidence,  we  draw  a  different  inference  from  the 
facts,  and  come  to  the  conclusion  that  he  was  an 
artificer  within  the  meaning  of  the  Act.  The  25th 
section  enacts—"  That  in  Sie  meaning  and  for  the 
purposes  of  this  Act,  all  workmen,  labourers,  and 
others  persons  in  anv  manner  engaged  in  the  per- 
formance of  any  work,  employment,  or  operation,  of 
what  nature  soever,  in  or  about  the  several  trades 
or  occupations  aforesaid,  shall  be  and  be  deemed  to 
be  artificers."  These  are  very  large  words ;  but  we 
have  not  to  construe  them  unaided,  and  we  must  be 
guided  by  the  judicial  interpretation  which  has 
been  already  given  to  them.  It  is  unnecessary  to 
comment  on  the  other  cases  which  were  cited,  and 
it  is  sufficient  to  refer  to  the  leading  authority  of 
Ingram  v.  Barnes,  The  result  of  that  decision  is 
that  a  man  is  not  an  artificer  within  the  Act,  unless 
the  employer  has,  by  the  contract  of  hiring,  a  right 
to  require  his  personal  work  and  labour  in  return 


for  <<  wages  ;'*  of  course  as  wages  are  defined  by  the 
Act.    With  respect  to  the  piecework,  it  appeared 
that  the  plaintiff  was  at  liberty  to  make  the  artides 
at  his  own  house;  and  it  was  contended  for  the 
defendants  that  it  followed  from  this  that  he  might 
employ  others  to  work  upon  them.    It  also  appeared 
that  he  occasionally  worked  for  other  people.    Hav- 
ing regard  to  these  facts,  and  to  the  mode  in  which 
the  materials  were  supi^ied  and  charged  to  him,  it 
was  contended  that  the  plaintiff  was  employed  in 
the  character  of  a  tradesman,  and  did  not  contract 
lor  his  personal  labour.    Undoubtedly  these  views 
require  to  be  considered  in  coming  to  a  oondusion 
as  to  the  true  nature  of  the  contract;  but,  after 
giving  due  effect  to  them,  we  think  they  are  out- 
weighed by  the  rest  of  the  evidence,  which  on  the 
whole  satisfies  us  that  the  personal  labour  and  skill 
of  the  plaintiff  was  of  the  essence  of  the  contract. 
It  is  clear,  on  the  evidence  that  the  plaintiff  was 
hired  to  do  piecework  or  day  work  at  the  option  of 
the  company — ^that  in  point  of  fact,  he  did  much  of 
the  latter ;  and  it  appears  to  us  that  the  defendants 
might  have  required  him  to  devote  his  own  labours 
to  both  or  ei^er,  whenever  they  dioce.    That  he 
had  the  power  in  fact  to  get  others  to  work  for  him 
at  the  piece  work  perhaps  followed  from  his  being 
able  to  work  at  home,  but  we  think  it  was  not 
intended  by  the  contract  that  he  should   employ 
others.    His  doing  work  for  other  people  was  also 
consistent  with  the  right  of  the  company  to  require 
his  services,  and  his  obligation  to  work  for  the  com- 
pany during  reasonable  times,  when  required.    The 
manner  in  which  the  plaintiff  was  paid  for  piece 
work  was  singular  in  this  respect,  that  the  plaintiff 
was  limited  to  a  fixed  charge  for  the  articles  he 
made,  whilst  the  company  were  not  so  limited  in 
their  charge  for  materials ;  but  this  circumstance, 
unfair  as  it  apparentiy  is  to  the  labourer,  helps  to 
show  that  the  company  were  dealing  with  him  as  a 
workman  under  their  control,  rather  than  an  inde- 
pendent tradesman.    With  respect  to  the  day  work, 
he  was  plainly,  as  it  seems  to  us,  a  workman  bound 
to  give  his  personal  labour,  and  receiving  for  it 
daily  wages.    We,  therefore,  come  to  the  conclusion 
that  the  company  had  a  right  to   the   personal 
services  of  the  plaintiff,  and  that  he  was  in  their 
employment  as  an  artificer.    And  we  have  already 
pointed  out  that  he  was,  as  regards  the  payments 
for  his  work  and  the  stoppages  made,  treated  like 
other  workmen,  and  acquiesced  in  such  treatment. 
It  was  contended  by  Mr.  Mellish,  although  the  point 
is  not  in  the  rule,  and  was  not  taken  at  the  trial, 
that,  to  bring  the  case  within  the  Act  at  all,  the 
employers  and  employed  must  both  be  in  the  same 
trade — ^that  is,  the  workmen  must  be  employed  in 
the  trade  carried  on  by  the  master.    It  appears  the 
defendants  carried  on  the  business  of  mining  and  of 
iron  making,  two  of  the  enumerated  trades,  and  we 
think  there  is  evidence  that  the  plaintiff  was  em- 
ployed by  them  in  those  trades  and  occupationa 
This  point,  therefore,  fails.    If  it  had  been  made 
at  the  trial,  more  distinct  evidence  of  the  purpose 
to  which  the  articles  made  by  the  plaintiff  were 
put,    and   of  the  kind   of   labour  done  by  him 
on  the  defendants'  works,  might  have  been  obtained. 
The  next  question  is  whether,  assuming  the  plaintiff 
to  be  an  artificer,  he  is  entitied  to  recover  in  this 
action  so  much  of  his  wag^  as  is  represented  by 
the  amount  of  the  goods  supi^ied  to  him  at  the 
defendant's  shop,  which  was  set  up  near  the  works, 
and  was  not  paid  in  money.  Tlie  course  of  business 
in  paying  the  workmen  (including  the  plaintiff)  was 
as  follows :— There  were  settlement  or  pay  days  at 
intervals  of  about  eight  weeks,  and  intermediate 
weekly  draw   days.    Cheques   for  small  amounts 
on  account  of  wages  were  given  to  the  men,  and  an 
account  kept  on  a  card ;  and  on  the  settlement  or 
pay  days  accounts  on  printed  forms  caUed  tickets 
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vere  made  ont,  oreditini;  the  men  with  the  work 
done,  and  debiting  them  with  the  anount  of  the 
cheqi«ee  at  **  c^sh  adTanced,"  and  other  stoppages ; 
the  bclanoe,  if  any,  in  fsroar  o''  tbe  workmen  was 
paid  in  cash.  These  small  cheques  were  drawn 
npoo  a  banker,  whose  bank  was  nine  miles  from  the 
worka,  and  the  cbeqnes  were  inTariably  taken  to  the 
defendant's  shop,  and  the  ^e,  as  a  mle^  the  cheques 
were  exchanged  for  money  and  goods,  at  the  rate  of 
ii.  in  mo  ley,  and  168.  in' goods  for  every  1^,  and  so 
in  like  p^oponior  s  for  any  airount  less  than  IL  It 
was  pTDTed  that  the  defendants  gave  the  men  to  un- 
derstand, and  that  the  men  did  understand,  that  if 
they  did  not  take  these  cheques  to  the  defendant's 
shop  to  be  exchanged  in  the  above  manner  they 
would  be  discharged  from  the  works.  This  under- 
standing was  well  known  and  acted  upon,  and  upon 
the  evidence  we  come  to  the  conclusion  that  this 
system  of  giving  cheques  was  a  device,  and  were 
machinery  for  enabling  the  company  to  pay  the  men 
one-fifth  only  of  their  wages  in  cash,  and  the  remain- 
ing foar-flfths  in  goods,  in  violation  of  the  Ac^;  and 
we  also  CO  ne  to  &e  conclusion  that  as  regards  the 
amount  of  wages  covered  by  these  cheques,  the 
plaintiff  who  was  dealt  with  on  this  system  has,  in 
fact,  received  one-fifth  only  in  money  from  the 
defendanta,  and  that  he  is  entitled  to  recover  in 
this  action  the  remaining  four-fifths  of  the  amount 
of  these  cheques,  which  represents  what  was  sup- 
plied to  him,  contrary  to  the  Act,  in  goods.  It  was 
pointed  out,  for  the  defendants,  that  although  sect. 
$  enacts  that  the  entire  wages  shall  be  paid  ^  in 
current  coin  of  the  realm,  and  not  otherwise,"  this 
enactment  is  qualified  by  sect.  8,  which  permits  the 
payment  to  be  made  by  drafts  payable  to  bearer 
drawn  on  a  banker;  and  it  was  contended  that  these 
cheques  given  to  the  men  as  above  were  a  good  pay- 
ment under  that  section.  But  this  qualification  is 
only  to  take  effect  "  if  such  artificer  shall  be  freely 
consenting  to  take  such  drafts  ;**  and  we  think  on 
the  evidence  there  was  no  free  consent  to  take  these 
cheques,  ard,  as  we  have  already  said,  we  consider 
them  to  have  been  part  of  the  machinery  im- 
posed on  the  men  to  enable  the  defendants  to 
pay  them  in  goods,  and  a  device  to  cloak  that 
mode  of  payment.  We  think  the  plaintiff's  is  not 
entitled  to  recover  for  the  materials  supplied  to  be 
worked  up,  nor  for  the  coals  supplied  and  debited  to 
him.  These  things  do  not  fall  within  the  syste- 
matic course  of  payment  above  described.  The 
only  remaining  point  is  with  lespect  to  the  stop- 
pages debited  to  the  plaintiff  in  the  periodical 
settlements  for  the  doctor's  sick  and  school  funds. 
It  was  not  denied  that  these  stoppages  were  made, 
and  that  there  was  no  consent  in  writing  signei  by 
the  plaintiff  that  they  should  be  so  made.  We 
think  that  upon  the  right  construction  of  the  28rd 
and  24th  section,  such  a  written  consent  was  neces- 
sary to  enable  the  defendants  to  make  these  stop- 
pages, and  consequently  we  are  obliged  to  hold  that 
the  plaintiff  is  entitled  to  recover  the  amount  of 
them.  The  result  is  that  the  rule  to  enter  a  non- 
suit will  be  discharged,  and  there  must  be  a  re- 
ference to  an  arbitrate,  as  arranged  at  the  trial,  to 
ascertain  the  amount  for  which  the  verdict  is  to 
stacd. 

Buk  dUchotgtd, 

Attorneys  for  plaintiff,    MUUr  and  3ft&r,  for 
Bristol 


Attorneys  for  defendants,  WiBoughby  and  Cbx. 


April  2ey  27,  28,  and  July  6,  1869. 

Morris  v.  Oodbn. 

Suipennon  ab  officio  et  a  hen^ficxo—Sentenoi  of  hiAop-^* 
Act  to  makeoettv  Provision  for  the  ReMicknee  of  the 
Clergy  1838  (1^2  Vict,  c  lO^y^Church  DiedpUne 
Act  18i0  (3  j-  4  VicL  c.  86). 

J%e  plaintiff,  a  'dermman,  wMlet  holding  a  ben^/he  m 
the  diocese  of  Manehiester,  was  found  gttiltg  in  the 
Divorce  Court,  upon  his  wife**  petition,  of  adultery 
€U  a  place  out  of  the  iHocese.  The  Bishop  of  Jian- 
chesiCTf  cjiv  a  report  duly  made  in  another  diocese 
by  a  commission  of  inquiry  under  the  Church  Discipline 
Act  1840,  investigated  the  charges  made  aaainst  the 
plaintiff  in  his  absence  after  due  notice,  and  sentenced 
him  to  suspension  ab  officio  et  a  ben^fieio  for  three 
years,  and  further,  *'  that  the  said  sentence  shall 
remain  in  force  until  he  {the  plaintiff  ^  shall  produce  a 
certificate  to  our  satisfaction  signed  by  three  neigh" 
bouring  beneficed  clergymtn  of  the  diocese  of  Man" 
(^tester  of  his  good  conduct  during  the  said  period  of 
su8f>ension,  and  that  such  susftension  be  not  taken  off 
until  he  shall  produce  such  certificate."  The  plaintiff 
beina  ignorant  of  the  terms  of  the  sentence,  resided  out 
of  the  diocese  during  the  first  part  of  the  three  years 
of  suspension,  but  when  the  perioa  of  the  sentence 
expired  he  sent  to  the  bishop  certificates  of  good 
conduct  covering  the  whole  time,  but  as  to  the 
first  part  from  clergymen  of  the  diocese  in  which 
he    had    &en    Uvea;    and    at    the    end   of  three 

rs  from  his  coming  into  the  Manchester  diocese 
sent  a  further  certificate  signed  by  three 
neighbouring  beneficed  clergymen  of  the  diocese  of 
Manchester  of  his  good  conduct  during  the  last 
three  years.  Before  the  receipt  of  this  further  certifi- 
cate the  bishop  had  licensed  the  defendant  to  the  bene- 
fice  which  the  plaintiff  had  held,  and  relaxed  two 
sequestrations  which  had  been  dea'eed  upon  the  bene- 
fice, one  b^ore  and  the  other  after  the  passing  of  the 
said  sentence. 

It  was  declared  in  the  sentence  thcU  the  plaintiff  had 
been  shown  to  be  guilty  of  **  adultery  or  fornication,** 
and  there  was  no  mention  in  the  rentals  of  some  qf  the 
matters  required  to  be  performed  by  the  Church  Dis- 
cipline Act: 

Held,  u/>on  a  sftedal  case  stated  in  an  action  to  recover 
possession  of  the  church  and  the  income  received  by  the 
defendant,  that  the  plaintiff  had  not  sufficiently  com- 
plied with  the  sentence;  that  the  relaxation  of  the 
sequestration  did  not  alter  the  effect  of  the  suspension  ; 
and  that  the  suspension  per  se  incapacitated  the 
plaintiff  from  instituting  any  cKtion  or  suit  for  the 
profits  of  the  benefice  until  the  sentence  were  altered  or 
satisfied: 

Beid  also,  that  the  decree  was  not  invalid  for  uncer- 
tainty, it  being  immaterial  whether  the  charge  were  of 
fornication  or  adultery  for  the  purpose  of  the  proceed- 
ings against  the  plaintiff";  that  the  jurisdiction  of  the 
Bishop  of  Manchester  sufficiently  appeared;  and 
that  It  was  not  necessary  to  show  on  the  face  of  the 
sentence  that  the  seven  days*  notice  required  by  sect,  4 
had  been  given  to  the  party  accused,  nor  that  the  in- 
quiry was  public,  mar  that  the  preliminary  proceedings^ 
with  which  the  bishop  was  not  concerned,  had  been 
stridhf  observed. 

This  action  was  brought  to  try  the  question 
whether  the  plaintiff  was  incumbent  of  the  benefice 
of  St.  Peter's,  Ashton-under-Lyne,  and  as  such 
entitled  to  certain  payments,  rents,  fees,  and  emolu- 
ments to  the  said  benefice  appertaining. 

The  first  ootmt  of  the  dechuution  was  for  breaking 
and  entering  a  messuage  and  building  ol  the 
plaintiff's,  called  St.  Peter's  Church,  Ashton-under- 
Lyne,  and  a  pulpit  and  reading-desk  of  the  plaintiff 
therein,  and  for  keeping  the  plaintiff  ejected  from 
the  same,  and  preventinff  him  from  enjoying  his 
perpetual  curacy  of  St.  Peter's,  Ashton-under-Lyne. 
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The  second  count  of  the  decUration  was  for 
money  payahle  hj  the  defendants  to  the  plaintiff 
for  money  received  by  the  defendant  for  the  use  of 
the  plaintiff. 

The  third  count  of  the  declaration  was  for  de- 
taining the  keys  of  St.  Peter^s  Church  belonging  to 
the  plfdntiff. 

To  the  first  count  the  defendant  pleaded  not  guilty, 
and  also  traversed  the  said  messuage  or  building, 
pulpit,  and  reading-desk  being  the  plaintiff's. 

To  the  second  count  the  defendant  pleaded  that 
he  never  was  indebted. 

To  the  third  count  that  he  did  not  detain  the  said 
keys,  and  that  the  said  keys  were  not  the  plaintiff's. 

On  the  pleas  the  plaintiff  joined  issue. 

The  case  came  on  for  trial  at  the  assizes  held  in 
the  summer  of  1867  at  Manchester,  for  the  Salford 
hundred  division  of  the  county  of  Lancaster,  before 
Montague  Smith,  J.  and  a  common  juiy,  when  a 
verdict  was  found  for  the  plaintiff  for  500/.,  subject 
to  the  opinion  of  the  Court  of  Common  Pleas  on 
the  following 

Cabb. 

St.  Peter^s,  Ashton-under-Lyne,  is  a  distinct 
chapelry,  formed  in  pursuance  of  the  statute 
69  (xeo.  3,  c  134,  s.  16,  and  constituted  under  an 
order  of  Her  Majesty  in  Council,  obtained  29th 
Jan.  1840. 

The  position  of  the  chapelry,  and  of  the  minister 
thereof,  is  defined  by  sect.  17  of  8  &  9  Vict.  c.  70, 
and  the  minister  thereof  duly  nominated  and 
licensed,  and  his  successors  are,  and  are  esteemed 
in  law  to  be  a  perpetual  curate  and  body  politic, 
with  perpetual  succession,  and,  as  such,  entitled  to 
the  payment  of  certain  payments,  rents,  fees,  and 
emoluments  as  belonging  and  appertaining  to  the 
said  benefice. 

The  patron  of  St.  Peter's  is  the  rector  of  the 
parish  of  Ashton-under-Lyne. 

The  plaintiff  was  duly  nominated  and  appointed 
incumbent  and  perpetual  curate  of  St  Peter's,  in 
1848.  The  licence  under  the  episcopal  seal  is  dated 
3rd  Oct.  1848,  and  the  plaintiff  read  himself  in  on 
the  16th  Oct.  1848. 

The  plaintiff  continued  to  officiate  as  the  incum- 
bent of  St.  Peter's,  Ashton-under-Lyne,  and  con- 
tinued in  receipt  of  the  said  payments,  rents,  fees, 
and  emoluments  till  Jan.  1861.  It  is  to  be  taken  as 
part  of  this  special  case  that  the  plaintiff  was 
properly  appointed  incumbent  of  St.  Peter's,  Ashton- 
under-Lyne,  and  that  he  was  entitled  to  receive  and 
did  receive  the  said  payments,  rents,  fees,  and 
emoluments,  till  Jan.  186f . 

On  the  16th  Jan.  1861  the  plaintiff  left  Ashton 
for  Worcester,  and  certain  events  there  took  place 
which  led  eventually  to  proceedings  being  taken 
in  the  Divorce  Court  by  Mrs.  Morris,  the  Iain- 
tiff's  wife,  which  resulted  in  a  decree  of  juaicial 
separation  being  pronounced  by  the  said  court  in 
Nov.  1861. 

On  the  17th  Jan.  1861  the  plaintiff  returned  to 
Ashton  and  left  the  next  evening  and  went  to 
reside  temporarily  at  Leeds,  intending  to  return 
to  his  benefice  of  St.  Peters  and  appointed  a  curate 
(the  Rev.  Thos.  Badley)  to  take  charge  thereof. 

Mr.  Badley  continued  to  officiate  and  to  do  all 
the  duties  for  about  three  calendar  months.  The 
plaintiff  did  not  reside  in  Ashton  from  the  said 
16th  Jan.  1861,  except  as  hereinafter  appears. 

On  the  16th  April,  just  before  the  termination  of 
the  three  months,  the  plaintiff  received  a  letter 
from  his  solicitor,  Mr.  Darn  ton,  a  resident  in  Ash- 
ton, apprising  him  of  the  state  of  feeling  in  Ashton, 
and  advising  him  to  apply  to  the  Bishop  of  Man- 
chester for  a  licence  of  Don-resideace.  The  plaintiff 
accordingly   wrote  to  the    biahop,    inclosing    Mr. 


Darnton's  letter,  and  asking  for  a  licence  of  non- 
residence. 

On  the  16th  April  1861  the  bishop  issued  a  moni- 
tion under  1  &  2  Vict  c  106,  s.  64,  requiring  the 
plaintiff  forthwith  to  proceed  to  and  reside  in  his 
benefice,  and  also  sent  a  letter  to  the  plaintiff  ap- 
prising him  that  the  monition  had  been  issued. 

The  letter  was  received  by  tiie  plaintiff  on  the 
17th  April,  and  a  copy  of  the  monition,  after  an 
endeavour  to  effect  personal  service,  was  left  by 
the  clerk  to  the  bishop's  secretary,  on  the  18tli 
April,  at  23,  St.  Paul's-street,  Leeds,  where  the 
plaintiff  was  residing  at  the  time,  and  on  the  said 
18th  April  a  copy  of  the  monition  was  poeted  on 
the  doors  of  the  parish  church  of  Leeds  and  on  the 
door  of  St.  Paul's  Leeds,  and  a  copy  was  delivered 
to  the  officiating  minister  of  St.  Paul's,  Leeds, 
within  which  district  the  plaintiff  then  temporarily 
resided,  and  another  copy  to  the  churchwardens  of 
the  parish  church  of  Leeds,  and  a  copy  on  the  same 
day  was  affixed  to  the  doors  of  St  Peter's,  Ashton, 
and  of  Ashton  parish  church,  in  which  parish  and 
district  the  plaintiff's  benefice  was  situate.  The 
plaintiff  shortly  afterwards  wrote  to  the  biahop  the 
following  note : 

Leeds,  May  2, 1861. 

ld.j  Lord  Bishop,— I  herebr  acknowledge  the  receipt  of 
TOUT  Lordship's  letter,  and  the  monition,  which  was  issued 
before  I  bad  been  absent  from  Ashton  three  months  ^  and 
to  inform  you  that  I  purpose  to  obey  the  same  within  the 
term  allowed. — I  am,  my  Lord  Bishop,  your  obedient 
servant,  T.  W.  Mobbis. 

In  compliance  with  the  said  monition  plaintiff  re- 
turned to  his  benefice  on  the  15th  May  1861,  being 
within  the  time  limited  by  the  said  monition,  and 
on  the  following  day  he  went  to  St.  Peter's  Church 
to  perform  a  burial  service  where  Mr.  Radley  had 
gone  for  a  like  purpose.  Mr.  Badley  performed  the 
servise,  and  owing  to  the  plaintiff's  presence  at  the 
church  some  hundreds  of  persons  assembled  in  and 
near  the  churchyard.  The  plaintiff  on  leaving  the 
church  was  followed  by  a  large  portion  of  this 
crowd  to  his  house,  and  was  struck  and  wounded  on 
the  head  by  a  stone  on  the  way.  The  crowd  re- 
mained outside  the  house  to  which  he  had  gone, 
making  a  great  disturbance ;  and  the  plaintiff  being 
advised  by  the  police  to  leave  the  house,  a  coach 
was  procured,  and  with  the  assistance  of  the  police 
he  left  Ashton  the  same  evening. 

On  the  22nd  May  1861  the  plaintiff  wrote  to  the 
bishop  a  letter  reporting  the  above  facts,  and  again 
begged  for  a  licence  of  non-residence  for  any  period 
he  might  think  fit.  On  the  23rd  May  1861  the  bishop 
wrote  in  reply  that  he  did  not  feel  justified  in  grant- 
ing such  a  licence,  and  that  at  the  expiration  of  the 
period  named  in  the  monition  he  must  issue  an  ord» 
to  the  plaintiff  to  proceed  and  reside.  Except  as 
hereinbefore  stated,  the  plaintiff  ooade  no  return  to 
the  monition. 

On  the  28th  Biay  1861  the  bishop  issued  an  order 
requiring  plaintiff  to  reside  within  thirty  days,  pur- 
suant to  1  &  2  Vict  c  106,  8.  54.  Endeavours  were 
made  to  effect  personal  service  of  this  order,  and  on 
the  80th  May  1861  a  copy  was  left  at  23,  St.  Paul's- 
street,  Leeds,  tiie  usual  and  last  known  place  of 
residence  of  the  plaintiff,  and  copies  were  posted  on 
the  doors  of  St.  Paul's  Church,  and  the  parish 
church  of  Leeds,  copies  being  served  on  the  church- 
wardens of  each  church,  and  a  copy  was  also  affixed 
to  the  church  doors  of  St.  Peter's,  Ashton-under- 
Lyne,  and  Ashton  parish  church.  The  plaintiff  did 
not  come  to  reside  (on  the  alleged  grounds  set  forth 
by  him  in  his  letter  to  the  bishop),  but  no  commu- 
nication other  than  is  hereinbefore  set  forth  was 
made  by  him  to  the  bishop. 

On  2nd  July  1861  the  bishop,  without  any  other 
notice  to  the  plaintiff  than  as  hereinbefore  appears, 
issued  an  order  to  his  chancellor,  Dr.  Bayfuni,  re- 
quiring him  to  sequestrate  the  profits  of  the  benefice 
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until  plaintiff  shoald  comply  with  the  order  to 
return  and  reside ;  and  on  the  3rd  July  1861,  Dr. 
Bayford  decreed  sequestration,  and  appointed  John 
Bradshaw  and  others  to  he  the  sequestrators.  A 
copy  of  the  said  order  and  a  copy  of  the  said  decree 
were  senred  personally  on  the  plaintiff  on  the  4th 
July  1861,  at  23,  St.  Faul's-street,  Leeds,  and  the 
original  and  a  copy  were  aflbced  upon  the  door  of 
the  said  St.  Peter's  Church  on  the  7th  July  1861. 

No  appeal  was  entered  or  prosecuted  by  the  plain- 
tiff against  the  sequestration.  Except  as  herein- 
before is  mentioned,  the  plaintiff  had  no  notice  of 
the  sequestration,  or  of  any  intention  to  sequestrate 
the  liring. 

On  the  6th  June  1861,  application  was  made  pur- 
suant to  the  Church  Discipline  Act,  to  the  Bishop 
of  Worcester,  to  issue  a  commission  under  the  Act 
to  inquire  into  the  conduct  of  the  plaintiff  in  Jan. 
1861,  at  Worcester,  within  the  diocese  of  Worcester. 
Notice  of  the  intention  to  issue  such  commission 
vas  within  the  time  mentioned  by  the  Act  served 
upon  the  plaintiff,  under  the  hand  of  the  said 
bishop^  containing  all  the  particulars  required  by 
the  Act»  and  due  notice  of  the  time  and  place  of 
the  meeting,  under  the  hand  of  one  of  the  commis- 
sioners, was  duly  given  to  the  plaintiff,  but  the 
plaintiff  did  not  attend  before  the  commissioners, 
who  thereupon  duly  heard  the  charges  made  against 
the  plaintiff. 

The  commissioners  reported  that  there  were  pnma 
/ocu  grounds  for  instituting  further  proceedings 
tgainst  the  plaintiff. 

In  Nov.  1861,  articles  founded  on  this  report  were 
duly  filed  against  the  plaintiff  in  the  registry  of  the 
diocese  of  Manchester,  pursuant  to  the  last-men- 
tioned Act. 

On  the  14th  Nov.  1861,  the  bishop  of  Manchester 
signed  a  written  notice,  addressed  to  the  plaintiff, 
ii^biting  him  from  performing  any  services  within 
the  Diocese  of  Manchester  after  the  expiration  of 
fourteen  days  from  the  service  of  the  said  notice 
snd  until  sentence  should  have  been  given  on  the 
said  charge.  After  an  ineffectual  attempt  to  serve 
this  notice  personally  on  the  plaintiff,  a  copy  was 
on  the  16th  Nov.  1861,  left  at  No.  23,  St.  Paul's- 
street,  London,  his  usual  and  last  known  place  of 
sbode. 

On  the  16th  Nov.  1861,  a  copy  of  the  said  articles, 
after  an  ineffectual  attempt  to  effect  personal  ser- 
fioe,  was  left  at  the  same  place,  and  on  the  3rd 
Dec.  1861,  the  bishop  of  Manchester  issued  a  notice 
which  was  served  on  the  plaintiff,  requiring  him  to 
appear  before  the  said  bishop  to  niake  answer  to  the 
said  articles  at  eleven  a.m.  on  the  12th  Dec.  1861. 

The  phuntiff  did  not  appear  to  answer  the  said 
charge,  and  the  bidiop  in  d^ault  of  appearance  and 
pursuant  to  the  Act  proceeded  to  hear  Uie  cause  and 
to  investigate  the  charge,  and  on  the  13th  Dec.  1861 
the  bishop  pronounced  sentence  in  the  said  cause  as 
follows : — 

In  the  name  of  Qod.  amen.  Whereas  there  is  now  de- 
pendbg  in  indnneint  oetore  iu,  James  Prince,  by  Divine 
permiaBion  una  Bishop  of  Manchester,  acting  under  the 
pTOTteioiis  of  a  certain  Act  of  Parliament  made  and  passed 
m  the  third  and  fourth  years  of  the  reign  of  Her  present 
Majesty,  entitled  **An.  Act  for  better  enforcing  Churdi 
Dudphne,"  a  certain  cause  or  proceeding  promoted  by 
Peter  FHtcroft  and  William  Higmbottom,  imiabitants  of 
Aahton-uadaT'Lyne,  in  the  county  of  Lancaster,  Stfainst 
the  Rev.  Thomas  whittaker  (otherwise  Whitaker)  Morris, 
a  ckack  in  holy  orders,  of  the  United  Church  of  England  ana 
Irdaodp  perpetual  curate  of  St.  Peter's  Church,  Ashton- 
vnder-Iorne.  m  the  county  of  Lancaster,  and  diocese  of  Man- 
diester,  ana  which  cause  or  proceeding  has  been  in  the  flrat 
nstance  in  aoo(xrdanoe  with  the  said  Act  hroufht  before 
the  Bight  Bererend  Father  in  God,  Henry.  Lord  Bishop  of 
Woroester,  who  rightly  and  truly  proceeding  in  the  said 
csQse  or  proeeedincf ,  issued  his  commission  under  his  hand 
aad  sell,  anthorising  and  requiring  the  commissioners 
thareta  named  to  inquire  into  the  (prounds  of  the  charges 
Bade  ig^nst  the  said  Thomas  Whitaker  Morris. 

Aad  iHunsa  the  said  oommisiioners,  having  met  and 


examined  witnesses  and  (as  by  Uie  said  Act  is  required) 
transmitted  to  the  said  Lord  Bishop  of  Worcester  under 
their  hands  and  seals  the  depositions  of  the  witnesses  taken 
before  them,  and  also  a  report  of  the  xmanimous  opinion  of 
the  commissioners  present  at  the  inquiry  that  there  was 
sufficient  prtma/acie  ground  for  instituting  further  proceed- 
ings.    And  whereas  the  said  Lord  Bishop  of  Worcester,  in 
pursuance  of  the  aaid  Act,  did  transmit  or  cause  to  be 
transmitted  a  copy  of  such  report  and  of  the  deposition  to 
us  the  said  Lord  Boshop  of  Manchester,  being  the  bishop  of 
the  diocese  in  which  the  said  Thomas  Whitaker  Morris 
holds  preferment;  and  whereas  articles  were  thereupon 
drawn  up  and  filed  as  required  by  the  said  Act  of  Parlia- 
ment,  wherein   the   said  Thomas  Whitaker  Morris  was 
charged  and  articled  touching  his  soul's  health  and  the 
lawful  correction  and  reformation  of  his  manners  and  ex- 
cesses, and  more  especially  for  his  having  offended  against 
the  laws  ecdesiastiQEd  in  the  month  of  January  last  past,  by 
being  guilty  of  havinur  committed  adultery  or  fornication 
with  a  person  named  Bertha  Lee,  at  the  city  of  Worcester, 
and  baying  caused  great  scandal  to  the  Church,  contrary  to 
the  statutes  and  to  the  canons  and  constitutions  ecclesias- 
tical of  the  realm,  as  more  particularly  set  forth  in  the 
articles  duly  drawn,  si^ed,  and  brought  in  in  this  cause 
and  filed,  and  now  remaining  in  the  registry  of  the  diocese 
of  Manchester.    And  whereas  the  saidf  Thomas  Whitaker 
Morris  was  duly  served  with  a  copy  of  the  said  articles,  and 
was  duly  required  by  writing  under  our  hand  to  appear  and 
to  make  answer  to  the  said  articles.    And  whereas  the 
said  Thomas  Whitaker  Morris  having  been  thrice  called, 
neglected  to  appear  and  make  answer  to  the  said  articles, 
we  rightly  and  duly  proceeded  in  the  said  cause,  or  proceed- 
ing with  the  assistance  of  three  assessors  nominated  by  us, 
to  wit,  the  Worshipful  Augustus  Frederic  Bayford,  Doctor 
of  (^vil  Law  (a  barrister  of  not  less  than  seven  years' 
standing),  and  Chancellor  of  the  diocese  of  Manchester; 
the  Venerable  Bobert  Mosley  Blaster,  clerk,  Master  of 
Arts,  Archdeacon   of  Manchester  ;  and   Bichard   Copley 
Christie,  of  the  City  of  Manchester,  Esq.,  barrister-at-Iaw ; 
having  heard,  seen,  and  understood,  and  fully  and  maturely 
discussed  the  merits  and  circumstances,  and  diligently 
searched  into  and  considered  the  whole  proceedings  had 
and  done  therein,  and  observed  all  and  singular  the  matters 
and  things  that  by  law  ou^ht  to  be  observed,  and  having 
heard  witnesses  examined  m  proof  of  the  said  articles,  do. 
on  this  Friday,  the  13th  Dec.  1861,  pronounce,  decree,  and 
declare  that    the    hereinbefore-mentioned    articles  filed 
against  the  said  Thomas  Whitaker  Morris  have  been  proved, 
so  far  as  is  by  law  necessary :  and  that  the  said  Thomas 
Whitaker  Morris  hath  been  shown  to  be  guilty  of  having, 
within  two  ^ears  last  past,  to  wit,  in  the  month  of  January 
last,  committed  adultery  or  fornication   with  a  person 
named  Bertha  Lee,  at  the  city  of  Worcester ;  and  having 
caused  great  scandal  to  the  church  contrarr  to  the  statutes 
and  to  the  canons  and  constitutions  ecclesiastical  of  the 
realm,  as  particularly  set  forth  in  the  said  articles.    There- 
fore we,  the  said  James  Prince,  Lord  Bishop  of  Manchester, 
have  thought  fit  to  pronounce,  and  do  accordingly  pro- 
nounce, decree,  and  declare,  that  by  reason  of  the  premisee, 
the  said  Thomas  Whitaker  Morris  ought  by  law  to  be  sus- 
pended; and  we  hereby  stispend  him  aoooramgly  ab  officio 
et  a  ben^cio  for  the  space  of  three  years,  to  commence  from 
Sunday,  the  15th  Deo.  1861 ;  on  which  da^  we  direct  our 
said  sentence  to  be  published,  by  affixmg  the  same  on 
the  principal  doors   of  the  said  church  of   St.  Peter's. 
Ashton-unoer-Lyne.    And  we  further  decree  that  the  said 
sentence  shall  remain  in  force  until  the  said  Thomas  Whi- 
taker Morris  shall  produce  a  certificate  to  our  satisfaction 
signed  by  three  neighbouring  beneficed  clergymen  of  the 
diocese  of  Manchester  of  his  sood  conduct  during  the  said 
period  of  suspension;   and  that  such  suspension  bo  not 
taken  off  until  he  shall  produce  such  certificate.    And  we 
further  condemn  the  said  Thomas  Whitaker  Morris  in  the 
costs  incurred  and  to  be  incurred  in  this  suit.    As  witness 
our  hand  this  13th  Dec.  1861. 

(Signed)  J.  P.Mahchestbx. 

Which  I  attest  (Signed)  Jomi  BuaDxa, 

Notary  Public,  Manchester. 

The  sentence  of  suspension  was  aflbced  on  the 
door  of  St.  Peter's  Church,  Ashton,  on  Sunday,  the 
15th  Dec.,  before  and  during  morning  serrice,  and 
copy  thereof  left  affixed.  No  attempts  were  made 
to  senre  the  plaintiff  personally  with  a  copy  or  to 
bring  its  terms  to  his  knowledge.  Afterwards 
anotiher  sequestration,  dated  Sept.  80, 1864,  of  the 
profits  of  the  benefice  was  decreed  for  the  costs  of 
the  proceedings  under  8  &  4  Vict,  c  86. 

The  plaintiff,  after  this  sentence,  continued  to 
reside  at  his  brother-in-law's,  John  Charles  Witt,  at 
23,  St.  Faul's-street,  Leeds,  aforesaid,  in  the  diocese 
of  Ripon,  and  continued  to  reside  with  him  for  the 
period  of  twenty- one  months,  when  he  went  to 
reside  and  did  reside  in  Manchester. 

On  one  day  in  the  year  1864  the  plaintiff  was  in 
Aahton,  and  there  was  a  repetition  of  the  disturb 
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ance,  in  consequence  of  which  he  left  the  town. 
The  three  yean  expired  on  12th  Dec.  1864,  and  a 
few  days  afterwards  the  plaintiff  sent  to  the  Bishop 
of  Manchester  the  following  testimonial,  together 
with  the  certificates  therein  mention : — 

To  the  Biffht  Bererend  the  Lord  Bishop  of  Manchester. 

We,  whoee  namefl  are  hereunder,  testify  and  make  known 
that  the  Be^.  Thomas  Whittaker  Morris,  derk,  incumbent 
of  St  Peter's,  Ashton-nnder-Lyne,  in  the  ooonty  of  Lan- 
caster, hi  your  Lordship's  diocese,  hath  been  personally 
known  to  as,  more  paixicalarly  for  the  space  of  fifteen 
months  last  post  during  his  readenoe  in  Manchester  and 
within  the  neir  parish  of  St.  Luke's,  Chorlton-upon- 
Medlock;  that  we  nave  had  opportunities  of  observing  his 
conduct:  that  during  the  whole  of  that  time  we  verily 
beUeve  mat  he  lived  piously,  soberly,  and  honestly,  nor 
have  we  at  any  time  heard  anythuig  to  the  contrail 
thereof.  Moreover,  we  have  ascertained  from  the  testi- 
mony of  Mr.  John  Charles  Witt,  of  No.  8,  Brunswick-place, 
Leeds,  the  brother-in-law  of  the  Bev.  T.  W.  Morris,  the 
truthfulness  of  whose  testimony  is  supported  by  the  certi- 
ficates of  three  denfymen  of  the  diocese  of  Bipon,  and  of 
three  Wesleyan  ministers  of  Leeds,  Mr.  Witt  being  a  mem- 
ber of  the  Wesleyan  body,  that  his  said  brother-in-law 
resided  witiihim  in  his  house  during  the  whole  of  the  other 
remaining  portion  of  the  time  of  bis  suspension  nreceding 
Ids  residence  in  Manchester,  and  that  his  moral  conduct 
was  without  reproadi. 

Being,  therefore,  satisfied  of  the  truth  of  his  testimony, 
and  from  our  own  knowledge  of  the  Bev.  T.  W.  Morris,  we 
do  earnestly  recommend  him  to  your  Lordship ;  and  more- 
over, we  believe  him  in  our  consciences  to  be  as  to  his 
moral  conduct  a  person  worthy  to  be  restored  to  his  said 
benefice.  In  witness  whereof  we  have  hereunto  set  our 
hands  this  12th  Deo.  186i. 

Wx.  Axrwuti  TiMxartj  M.A.,  Bector  of  St.  Luke's, 

Chorlton-npon-Medlock. 
Jas.  AIiTud  Boddt,  M.A.,  Bector  of  St.  Thomas, 

Bed  Bank. 
Wx.  WiVLAW,  Theol.  Ass.  K.C.  Lond.,  Lummbent 
of  St.  LuIdb's,  Pxeston. 

On  the  24th  Dec.  1864,  Mr.  Burder,  the  bishop's 
secretaiT,  by  the  order  of  the  bishop,  wrote  to  die 
plaintiff  a  letter,  as  follows : 

7»  St.  James's-square,  Manchester, 
24th  Dec.  1864. 

Dear  Sir,— I  am  directed  by  the  Lord  Bishop  of  Man- 
chester to  inform  you  that  his  Lordship,  having  submitted 
your  cerUflcates  and  testimonial  to  Dr.  Bayford,  the  chan- 
o^or  of  the  diooese.  does  not  consider  them  satisfactory. 

The  sentence  requires  a  certificate  from  three  neighbour- 
ing beneficed  clergymen  of  the  diocese  of  Manchester 
during  the  period  of  suspension,  t. «.,  for  three  years  from 
the  15th  Deo.  1861,  whereas  you  have  only  complied  with 
this  to  the  extent  of  fifteen  months.— I  am,  Bev.  Sir,  your 
faithful  servant,  Johv  Bubdbb, 

Bev.  T.  W.  Morris.  Seoretary  to  the  Bishop. 

The  plaintiff  within  a  few  days  called  upon  the 

bishop  to  ask  for  explanations,  but    the  bishop 

declined  an  interWew,  and  pUiintiff,  therefore  wrote 

this  explanatory  letter : 

88,  Grosvenor-street,*  Manchester, 
Jan.  5, 1865. 

My  Lord,— I  waited  upon  you  at  the  registry  on  Tuesdsy 
last  in  order  to  ask  your  Lordship  to  be  kind  mough  to 
explain  to  me  one  portion  of  a  letter  which  I  had  received 
from  Mr.  Burder,  your  Lordship's  secretary,  and  also  to 
offer  an  explanation  mvself  in  regard  to  the  certificate  and 
testimonial  I  had  laid  before  you. 

The  letter  is  dated  Dec.  24, 1864,  and  contains  the  follow- 
ing :  "  The  sentence  requires  a  certificate  from  three  neigh- 
bouring bendloed  clergymen  of  the  diocese  of  Manchester 
during  the  period  of  suspension,  i. «.,  for  three  years  from 
the  loth  Dec.  1861,  wheraas  you  have  only  complied  with 
this  to  the  extent  of  fifteen  months." 

As  your  Lordship  refused  me.  iind  ordered  me  to  with- 
draw without  an  explanation,  I  feel  in  duty  bound  to  write 
to  you  that  which,!  would  much  rather  have  spoken  to  you 
atthetbne. 

I  understood  that  the  term  of  my  suq;>ension  was  for 
three  years,  but  as  no  offtdsl  communication  whatever  was 
made  to  me  on  the  snbiect,  and  I  could  leam  <»i]y  in  a 
casnsl  way  the  simple  not  of  suspension  for  the  period 
■p»*w»<Mi^  I  iras  ignorant  of  anything  beyond  it.  As  soon, 
however,  as  I  learnt  that  a  certificate  would  be  required 
fxmn.  clergymen  in  your  Lordship's  diooese,  I  came  and 
resided  in  Manchester.  Had  I  known  of  this  requirement 
from  the  first,  I  would  certainly  have  complied  with  the 
venr  letter  of  the  sentence,  but  I  could  not  possibly  do  that 
so  long  as  I  was  kept  in  ignorance  of  it. 

I  fcSy  expected  that  a  copy  of  the  sentenoe  would  have 
been  transmitted  to  me,  but  this  was  not  the  case. 

I  do  not  understand  the  meaning  of  that  paxt  of  Mr. 
Burder's  letter  which  I  have  quoted,  and  it  leaves  me  yet 
nnaoquainflBd  with  your  Lnrdsoip'n  wishes. 

I  hope  your  Lordship  wUl  see  from  what  Z  have  asid*  that 


I  have  complied,  as  far  as  I  was  able  from  the  knowledge  I 
had,  with  your  requirements,  and  if  I  have  failed  in  any- 
tUng,  owing  to  any  omission  of  duty  on  the  part  of  otiien, 
I  trust  your  Lordsnip  wUl  not  see  fit  to  punish  me  for  their 
neglect. 

I  am  still  deshous  of  fulfilling  your  Lordship's  wishes, 
and  humbly  request  that  I  may  be  informed  <n  them.— I 


am,  my  lord,  your  Lordship's  obedient  servant, 
Tothe  Bight  Bev.  the  Lord  Bishop         T.  W. 
of  Manchftstrwr. 

In  reply  to  this,  the  plaintiff  reoeiTed  the  follow- 
ing letter  from  the  bishop's  eecretary: — 

St.  James-square,  Manchester,  6th  Jan.  188S. 
Bevd.  Sir,— The  Lord  Bishop  of  Manchester  desires  me 
to  acknowledge  the  receipt  or  vonr  letter  of  the  5th  Jan. 
instant ;  the  sentence  was  served  in  the  usnsl  l^;al  manner 
on  non-appearance  of  the  party  by  being  aflbrad  to  Oe 
churdi  door.    I  am  desired  also  to  report  to  you  that  as 

Sou  have  not  complied  with  the  tenns  ox  your  sentence  the 
ii^p  has  no  power,  even  if  he  were  disposed,  to  relsx 
any  portion  of  it.    The  bishop  declines  any  further  oommii' 
nicaoon.- 1  am  Bevd.  Sir,  your  faithful  servant. 
The  Bevd.  T.  W.  Morris,  Ashton.  Johv  Buaoaa. 

On  17th  Jan.  1865,  the  bishop's  secretary  wrote  a 
letter,  alleging  that  the  bishop  was  advised  that  the 
church  of  St.  Peter,  Ashton,  became  Tacant  on  the 
8rd  July  1862,  according  to  the  58th  section  of 
1  &  2  Vict.  c.  106. 

In  Feb.  1865,  the  plaintiff  was  again  at  Aahton, 
and  within  the  benefice  of  St  Peter's  there.  On  a 
Sunday  in  that  month  he  was  in  St.  Peter's  ehurch, 
but  not  officiating,  a  crowd  collected  and  hooted 
him :  to  avoid  them  he  left  the  town,  being  protected 
from  the  mob  and  escorted  to  the  railway  station 
by  the  police. 

The  bishop  on  the  14th  Feb.  1865,  gave  notioe  to 
the  rector  of  the  parish  of  Ashton,  who  is  the 
patron  of  St.  Peter's,  that  the  benefice  had  become 
void,  and  the  said  rector  by  an  instrument  under 
his  band  and  seal  dated  10th  March  1865,  nominated 
and  appointed  the  defendant  to  tiie  benefloe  of  St. 
Peter  s,  and  without  further  communication  with 
the  plaintiff,  the  bishop  by  instrument  under  hii 
hand  and  seal  dated  the  21st  March  1865,  licensed 
the  defendant  to  the  benefice,  and  he  was  ad- 
mitted thereto;  and  the  aforesaid  sequeatratioos 
were  by  an  instrument  dated  the  21  st  March  1865, 
relaxed,  and  the  relaxations  published  by  affixing  true 
copy  to  doors  of  St  Peter*s  church  on  Sunday  26th 
March  1865,  before  and  during  morning  senrioe,  and 
leaving  same  affixed. 

Since  that  time  the  defendant  has  always 
officiated  in  the  said  benefice,  and  has  received  all 
the  said  payments,  rents,  fees,  and  emoluments 
appertaining  thereto. 

The  plaintiff  would  have  obeyed  the  order  of  the 
bishop  issued  28th  May  1861,  to  reside  within  his 
benefice,  but  for  the  aversion  entertained  by  the 
plaintiff  to  encounter  the  mobbings  and  stoning 
hereinbefore  descnbed,  and  whidi  there  appears 
good  reason  to  believe  would  have  been  repeated, 
had  he  resided  within  his  benefice  ecoordin^  to  the 
bishop's  order. 

On  or  soon  after  tiie  15th  Sept  1866,  the  plaintiff 
sent  the  bishop  a  testimonial  or  certificate  dated  that 
day,  and  signed  by  the  three  beneficed  clergymen 
in  the  diocese  of  Manchester  who  signed  the  testi- 
monial hereinbefore  set  out  The  bishop  objected 
to  the  plaintiff  being  termed  in  the  testimonial 
**  Perpetual  Curate  of  St  Peter's,  Ashton,**  and  also 
objected  that  two  clergymen  of  Manchester,  and  one 
of  Preston,  could  not  all  three  be  the  piaintiiTs 
neighbours  at  the  same  time. 

On  the  8rd  Nov.  1866  a  third  oertiflcate  of  good 
conduct  was  sent  to  the  bishop  hy  the  iJLaintiff 
through  his  solicitors,  Messrs.  Cobbett  and  Wheeler. 
It  covered  more  than  three  years,  and  was  signed 
by  three  beneficed  clergymen  of  Manchester  living 
in  the  neighbourhood  of  the  plaintiff.  The  pUintifF 
had  during  these  three  years  continually  resided  in 
Manchester. 

Since  March  1865  the  defendant  has  in  every 
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mooth  peifoniied  the  dutiet  of  the  church  of  St. 
Peter's,  hee  preached  in  the  pulpit  of  it,  and  hae 
read  prayers  in  the  reading  desk  of  the  said  church ; 
and  has  been  in  possession,  and  is  still,  in  possession 
of  the  keys  of  the  said  church. 

The  court  is  to  have  all  powers  of  amendment, 
aad  power  to  diaw  all  inferences  of  facU  and  to 
send  the  case  back  to  the  arbitrator. 

The  question  for  the  opinion  of  this  court  is 
whether  or  not  the  plaintiflf  is  the  incumbent  of  the 
district  church  of  St  Peter's  church,  Ashton-under- 
Ljne^  and  whether  or  not,  and  from  what  time,  he 
was  entitled  to  thn  said  payments,  rents,  fees,  and 
emolaments  reoeiTed  by  the  defendant. 

If  tiie  court  shall  decide  in  favour  of  the  plaintiff, 
the  amount  of  damages  shall  be  ascertained  by  the 
arbitrator,  who  has  settled  this  special  case,  and 
judgment  for  the  plaintiff  with  costs  shall  be  entered 
for  Uie  said  amount  when  found  by  the  said  arhi- 


If  the  court  shall  decide  in  faTour  of  the  defen- 
dant, tiien  judgment  with  costs  shall  be  entered  for 
the  defendant. 


,  Q.  C.  (with  him  Oron^ton)  argued  for  the 

plaintiff.— The  first  part  of  the  proceedings  taken 
by  the  bishop  against  the  plaintiff,  viz.,  the  seques- 
tration which  followed  the  wder  and  monition  to 
reside,  was  Toid ;  first,  because  the  order  to  reside 
waa  not  serred  personally  upon  the  plaintiff  as 
required  by  the  llUh  section  of  1  &  2  Vict  c  106, 
nor  was  tfa!e  absena  of  personal  serrice,  as  in  the 
caae  df  the  monition,  cured  by  any  acknowledgment 
of  its  receipt ;  secondly,  because  the  sequestration 
was  made  without  mtlce  to  the  plaintiff  to  show 
cause  against  it,  as  nquired  by  the  decision  of  the 
Exchequer  Chamber  Ia 

Bonaker  t.  Evcmt^  16  Q.  B.  162 ;   and  by  the 


C<^  ▼.  O^Od,  2  C.&  J.  558; 

Beg,  ▼.  The  ArchJbi9}<fp  of  CoMterbwryt  1  E.  &  E. 

545; 
Bcrtlett  T.  £%nooo€L2  E.  &  B.  771 ; 
Be  PoUwrd,  5  Moo.  F  0.  Cas.  Ill ; 
Cripp*8  Chnroh  and  Qergy,  611 ; 
tiordly,  because  there  w«  no  wilful  disobedience  of 
the  order  to  reside,  the  plaintiff  abstained  from 
resid^g  only  because  hii  residence  in  the  parish 
would  have  endangered  h^  life.    Further,  the  order 
and  monition  to  reside,  aid  the  sequestration  were 
all  revoked  by  the  subseqcent  decree  of  suspensions 
[AAter  an  attempt  to  distinniish  these  circumstances 
non  thoeeof  BtmaherY,  Ewns,  the  defendant's  counsel 
admitted  that  the  Talidiiy  <f  the  first  sequestration 
could  not  be  maintained.]   As  to  the  second  part  of 
the  bishop's  proceedings  against  the  plaintiff,  first, 
this  action  was  not  brough;  until  the  whole  of  the 
sentence  was  carried  out,  ftr  it  cannot  be  material 
under  the  ciruumstapcee  thai  the  three  years  covered 
by  the  testimonials  were  not  the  same  as  the  three 
years  of  the  suspension :  tb  plaintiff  did  what  he 
could  to  comply  with  the  antence ;  secondly,  the 
sequestrations  by  which  the  sentence  was  carried 
out  we?e  revoked  when  the  rlazat^on  was  issued  in 
lCaKhl866; 

Btrnter  v.  OrMStoell,  14  Q.B.  825 ; 
Dee  d.  Morg<M  v.  Black,  3C!amp.  447 ; 
Gibson's  Oodaz,  1065 ; 
Ckrietiey.  DhuTin,  11  A  AB. 378 ; 
thirdly,  the  sentence  of  suspeaion  was  invalid  upon 
the  face  of  it,  under  the  i2th9eotion  of  the  Church 
IHaeipline  Act  1840  (8  &  4  Vst.  c  86);  it  does  not 
show  that  notice  was  duly  riven  under  the  8rd 
section,  nor  that  the  proceeAigs  were  duly  taken 
by  the  oomroissioners  under  the  4th  seotioD,  nor 
that  the  Bishop  of  Manohestc  had  jurisdiction  in 
the  BUitter: 

BmT.Fowler,  1  Salk.288; 
Jka  T.  Diwysr,  5  &  4  AUim ; 


Bodetiham  v.  Bichette,  2  H.  ft  W.  182 ; 

Bex  V.  Mabyy  8  D.  &  B.  570 ; 
also  the  sentence  of  suspension  is  bad  for  uncer- 
tainty ;  the  charge  against  the  plaintiff  is  stated  to 
be  "fornication  or  adultery;"  these  offences  were 
by  the  ecclesiastical  law  different  in  their  nature, 
as  appears  from 

1  Hen.  7, 0. 4 ; 

6  Bingham's  Antiquities  of  the  Christian  Church, 
280; 

4  Van  Espen's  Jus  Eoolesiastionm  TJniversum,  52 ; 

Bex  V.  Badler,  2  Cfaittv's  Beps.  519 ; 

Bex  V.  Northy  6  D.&  K.  143; 

Bex  V.  Marleyy  1  Y.  &  J.  221. 

Holher,  Q.  C.  (with  him  J.  Edwards)  for  the  de- 
fendant.—- As  to  the  first  point  taken  by  the  plain- 
tiff, concerning  the  second  part  of  the  bishop's 
pnxKedings.  the  sentence  cannot  be  sud  to  have 
been  satisfied  by  the  plaintilTs  doing  what  he 
could  to  comply  with  it.  The  second  point  was 
decided  in  Bunier  v.  CretawtR,  where  it  was  held 
that  tiie  effect  of  suspension  was  not  altered  by  the 
relaxation  of  sequestration :  (Oripps*  Church  and 
Clergy,  p.  677.)  Thirdly,  the  omissions  complained 
of  are  not  material  to  the  validity  of  the  sen- 
tence, and  adultery  and  fornication  are  really  the 
same. 

Brown  in  rep^  cited 
8  Bum's  Eoolesiastioal  Lww,  284 ; 
Biehop  qf  Lincoln  v.  Day,  I  Bobectaon's  Eodes. 
Bep.724. 

Cur,  adv.  vuU. 

Jidy6. — BoviLL,  C.  J.  delivered  the  following 
judgment,  in  which  Kbating  aad  Bbbtt,  J  J.  con- 
curred:—The  plaintiff  claimed  to  maintain  this 
action  as  incumbent  of  St.  Peter's,  Ashton,  and  as 
being  legally  entitled  to  the  temporalities  of  that 
benSce.  The  defendant  had  been  appointed  to, 
and  was  actually  in  possession  of  the  living.  The 
plaintiff  was  bound  to  estalilish  his  title  to  maintain 
the  action ;  and  in  the  view  which  we  take  of  the 
case  it  will  not  be  necessary  to  consider  the  validity 
of  the  defendant's  appointment* 

The  plaintiff  had  been  duly  appointed  incumbent 
of  the  chapel  in  question,  but  his  right  to  sue  in 
this  action  was  contested  on  several  grounds,  one 
of  which  was,  that  by  certain  proceedings  instituted 
against  him  under  the  Church  Discipline  Acts,  and 
by  the  decree  or  sentence  of  the  18th  Dec  1861  the 
plaintiff  had  been  suspended  ab  officio  et  a  ben^fido, 
and,  as  we  are  of  opinion  that  this  objection  must 
prevail,  it  is  unnecessary  to  enter  into  many  of  the 
points  and  arguments  that  were  brought  to  our 
attention  by  the  learned  counsel  who  argued  the 
case.  By  this  sentence  the  plaintiff  was  suspended 
ab  officio  et  a  ben^^ficio  for  three  years  from  the  15th 
Dec.  1861,  and  until  the  plaintiff  should  poduce  a 
certificate  to  the  bishop's  satisfaction,  signed  by 
three  neighbouring  beneficed  clergymen  of  the 
diocese  of  Manchester,  of  his  good  conduct  during 
the  said  period  of  suspension ;  and  it  was  declared 
that  such  suspension  should  not  be  taken  off  until 
he  should  produce  such  certificate.  The  sentence 
was  duly  published,  and  has  never  been  revoked. 
An  attempt  was  made  by  the  plaintiff's  counsel  to 
show  that  it  had  been  complied  with  and  that  a 
proper  certificate  of  good  conduct  had  been 
obtained ;  but,  as  we  intimated  in  the  course  of  the 
argument,  it  was  impossible,  upon  the  facts  stated  in 
the  special  case,  for  nim  to  maintain  that  position, 
and  we  are  still  of  that  opinion.  After  the  sentence 
was  pronounced  a  sequestration  of  the  profits  of 
the  living  was  issued  by  the  bishop  on  the  80th 
Sept.  1864,  for  the  purpose  of  satisfying  the  cosu 
of  the  proae  lings,  and  providing  for  the  perform- 
anoe  of  the  duties  of  the  inoumbnut,  and  it  aws 
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to  contiQae  during  the  pleasure  of  the  bishop.  This 
sequestration,  together  with  another  which  had  been 
issued  by  reason  of  the  petitioner's  non-residence, 
were  both  revoked  and  taken   off   on   tiie  24th 
March  1865,  on  the  occasion  of  the  defendant  being 
appointed  to  the  living.    If  that  appointment  of  the 
defendant  was  valid,  the  plaintiff,  of  course,  could 
have   no  title  to  maintain  this  action;    but  his 
learued  counsel  contended  that  such  appointment 
of  the  defendant  was  void  by  reason  of  an  irregu- 
larity in  the  proceedings ;  and  assuming  such  objec- 
tion to  be  valid,  and  that  the  plaintiff  is  therefore 
still  legally  the  incumbent  of  the  chapel,  the  effect, 
as  it  seems  to  us,  is  that  the  sentence  of  suspension 
of  the  ISth  Dec.  1861  is  still  in  force  as  against 
him.  It  was  contended,  however,  on  the  part  of  the 
plaintiff,  that  the  sequestration  which  issued  under 
this  sentence  having  been  relaxed  in  1865,  and  no 
fresh  sequestration  having  been  issued,  he  was  not 
prevented  from  claiming  and  asserting  his  right  to 
the  profits  of  the  living;  and  this  raises  an  im- 
portant question  as  to  the  effect  of  a  sentence  of 
suspension  ab  officio  et  a  ben^fido,  when  either  no 
sequestration  has  followed  upon  it^  or  when  after  a 
sequestration  issued,  it  has  iMBen  relaxed.  A  seques- 
tration may  be  necessary  in  order  to  entitle  the 
bishop's  nominee  to  receive  the  profits;   but  the 
absence  of  the  sequestration,  or  its  being  relaxed, 
cannot  in  our  judgment  alter  the  effect  of  the  sen- 
tence, or  entitle  the  plaintiff  to  recover  any  profits 
of  which  he  was  by  the  sentence,  and  during  its 
continuance,  deprived.    In  the  case  of   Bunter  v. 
CressweU  it  was  held,  in  accordance  with  what  is 
said  in  Gibson's  Codex,  that  a  sentence  of  suspen- 
sion ab  officio  et  a  ben^ficio  is  a  sentence  of  degrada- 
tion and  deprivation,  but  both  in  a  qualified  sense 
because  only  temporary ;  but  that  it  did  operate  as 
a  temporary  degradation  and  deprivation.    It  is 
.  quite  true  that  in  that  case  the  court  said  that 
the    plaintiff's    right   was   suspended    from    the 
18th  Sept.  1846,  the  date  of  the  publication  of  the 
sequestration ;  but,  in  that  case,  no  claim  was  made 
except  as  from  that  date;  and  in  the  paragraph 
immediately  preceding  the  passage  last  dted  from 
the  judgment  the  court  said :  "  It  seems  to  us  that 
on  principle  it  is  clear  that  the  suspension  for  the 
time   of    its   endurance   operates    in   respect   of 
the  perception  of   profits  as  amotion  or  death.' 
We  entirely  concur  in  that  view,  and  are  of  opinion 
that,  as  long  as  the  sentence  of  suspension  remains 
in  force,  the  incumbent  can  no  more  maintain  a 
k|^  claim  to  the  temporalities  than  he  could  claim 
to  exercise  his  spiritual  functions,  and  that  his  right 
to  both  is  suspended  by  the  mere  force  of  the  sen- 
tence itself.    We  are  of  opinion  that  the  sentence  of 
suspension  operates  per  se  to  incapacitate  the  sus- 
pended clerk  from  bringing  any  action  or  institu- 
ting any  suit  to  recover  the  profits  of  the  benefice; 
and  that  whether  a  sequestration  be  issued  or  not, 
or,  having  been  issued,  is  afterwards  revoked,  the 
derk  is  not  restored  untU  the  sentence  be  altered  or 
satisfied.    Several  objections  were  then  taken  to  the 
form  of  the  sentence ;  and  it  was  contended  that  it 
was  bad  on  the  face  of  it.    One  of  these  objections 
was,  that  it  did  not  appear  what  the  offence  was 
with  which  the  plaintiff  was  charged,  and  that  the 
statement  of  it  was  in  the  alternative  and  uncertain, 
inasmuch  as  it  was  stated  to  be  '^  adultery  or  forni- 
cation."   But  we  think  that  the  charge  is  substan- 
tially one  of  an  act  of  incontinence  with  the  fp'nale 
named  in  the  charge,  and  that  it  is  immaterial  for 
the  purpose  of  the  proceedings  whether  she  was 
married  or   a  single  woman.     Another  objection 
raised  to  the  validity  of  the  sentence  was,  that  it 
did  not  show  that  the  provisions  of  the  Act  of  Par- 
liament had  been  complied  with,  or  that  the  bishop 
of  Manchester  had  jurisdiction  in  the  case.    But, 
in  our  opinion,  these  objections  also  fa       We  think 


that  the  offence  does  appear  to  have  been  committed 
within  the  diocese  of  Worcester,  iand  that  the  juris- 
diction of  the  Bishop  of  Manchester,  which  arises 
under  the  54th  section  of  the  Act  of  Parliament,  is 
sufficiently  shown.  We  think  it  was  not  necessary 
to  show  on  the  face  of  the  sentence  that  the  seven 
days'  notice  of  the  execution  of  the  commission  was 
given,  as  directed  by  sect.  4,  or  that  the  inquiry  was 
in  public,  or  to  show  that  the  provision  of  the  sta* 
tute  as  to  the  preliminary  proceedings,  with  which 
the  Bishop  of  Manchester  was  not  oonoemed,  had 
been  strictly  observed.  A  further  point  was  men- 
tioned by  Mr.  Brown,  viz.,  that  the  sentence  was 
not  pronounced  in  the  presence  of  the  plaintiff,  nor 
served  upon  him.  But  we  did  not  understand  that 
this  point  was  seriously  pressed,  nor  is  there,  in  our 
opinion,  any  valid  objection  to  the  sentence  on  these 
grounds.  We  think  that  the  whole  of  the  objec- 
tions to  the  sentence  of  suspension  fail ;  that,  by 
that  sentence,  the  plaintiff  was  deprived  of  all 
rights  to  Uie  profits  of  the  living,  or  to  sue  for  them 
so  long  as  that  sentence  remained  unrevoked ;  that 
it  is  stUl  in  force;  and  that  the  judgment  diould 
therefore  be  in  favour  of  the  defendant. 

Judgment  Jor  the  defendanL 
Attorneys  for  the  phuntiff,  Dah  and  StretUnu 
Attorney  for  the  defendant,  G»  Wrcof, 
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Beported  by  Hknbt  Pbat  and  Hbay  GoDsriioi,  Ssqn.,  Bar 

naterfr«t-ljcw. 

Thuraday,  Jan.  21,  1869. 

SiABB  V.  The  Matob,  Altbbman,  and  Commons 
OF  THE  City  cf  London. 

Holbom  Valky  Improvement  ict  1864— C/ss'm  for  com' 
penscUion — Separate  intereits  claimed  by  one  person — 
Aeseasment. 

TwopropertieSy  in  which  thejiaintiff  hadtwo  distinct  and 
different  interestSy  were  remreafor  the  pwrpoaee  of  the 
aolbom  VaUey  Improventnt  The  Lord  Mayor  issued 
a  precept  to  the  sheriffs  0  summon  a  nay  to  assess  the 
value  of  the  plaintiffs  iiterests  in  tke  two  properties. 
The  plaintiff  objected  to  have  the  two  properties 
assessed  together^  and  fied  a  bill  pramng  for  a  ds- 
daration  that  he  teas  enitled  to  ham  tie  compensation 
in  respect  af  the  two  properties  separaiely  assessed, 
and  for  an  injunction  tcrestrain  the  Corporation  Jrom 
tahng  any  further  proeedings  under  the  precept, 

Hdd,  that  the  Corporaion  were  entitled  to  have  the 
compensation  in  respec  of  the  two  properties  assessed 
together^  as  the  distinc  interests  were  claimed  by  one 
person. 

Injunction  accordingly  rfuaed^  with  costs, 

Abrahams  v.  The  Mat>r,  Aldermen,  and  Conmions 
of  the  City  of  Lodon,  18  L.  T.  Rep,  N,  S,  811 ; 
L,  Rep,  6  £q,  625,  kstinguished. 

This  was  a  motion  for  an  injunction  to  restrain 
the  defendants,  the  nayor,  aldermen,  and  commons 
of  the  city  of  Londoc  from  taking  any  further  pro* 
ceedings  under  the  precept  and  notice  of  trial 
served  upon  the  plaiitiff,  and  from  taking  posses- 
sion of  the  plaintiff!  premises  until  the  purchase 
and  compensation-mney  for  two  properties  of  the 
plaintiff  should  hai»  l]«en  separately  inquired  of, 
assessed  and  ascertdned,  paid  and  deposited,  ac- 
cording to  the  provlions  of  the  London  (City)  and 
Holbom  Valley  Impovement  Acts. 

The  plaintiff  belt  No.  4,  Farringdon-road,  and 
the  upper  part  of  tb  adjoining  house,  No.  5,  under 
a  lease  dated  the  ^th  March  1868,  and  made  be- 
tween Cyrus  Clark  and  James  Clark  of  the  one 
,  part»  and  the  pUixsiff  of  the  other  part,  for  the 
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tenn  of  twenty-two  and  a  half  years  from  the 
29th  Sept.  1862.  He  had  occupied  these  premises 
for  some  years  as  an  hotel,  known  by  the  name  of 
Starr's  Temperance  Hotel  and  Coffee  and  Dining 
Saloon.  He  also  held  No.  87,  Snow-hill,  under  an 
assignment  of  the  lease  of  the  house  made  to  him  in 
March  1866,  for  the  residue  of  a  term  of  years,  of 
which  eighteen  and  a  half  were  unexpired  at  Lady- 
day  1868.  This  house  was  occupied  by  the  plaintiff 
as  a  coffee  house,  and  was  known  by  the  name  of 
the  Working  Men's  Coffee  and  Dining  Rooms. 

By  the  Holbom  Valley  Improvement  Act  1864, 
in  which  are  Ipcorporated  the  provisions  of  the 
London  CCi.y)  Innprovement  Act  1847,  the  mayor, 
aldermen,  and  commons  of  the  City  of  London, 
were  eirpowered  to  take  any  houses  which  they 
might  require  for  the  purposes  of  the  Act.  The 
sections  of  the  London  (City)  Improvement  Act 
1847,  relating  to  the  compulsory  purcJiase  of  pro- 
perty, will  be  found  in  Abrahanu  v.  The  Mayor, 
AMermai,  and  Couanons  of  the  City  of  London,  18 
L.  T.  Rep.  N.  S.  811,  where  they  are  fully  set  out. 

Nos.  4  and  5,  Farringdon-road,  and  No.  87,  Snow- 
hill,  being  required  for  the  purposes  of  the  Act,  the 
defendants,  on  the  23rd  Jan.  1868,  served  the  plain- 
tiff with  a  notice  to  treat  for  the  purchase  of  his 
estate  and  interest  in  the  three  houses,  and  for  the 
compensation  to  be  made  for  the  injury  or  damage 
that  might  be  sustained  by  him  on  account  of  the 
execution  of  the  Act. 

On  the  9th  March  1868,  the  plaintiff  sent  in  two 
separa^ve  statements  of  his  claims,  that  in  respect  of 
of  No«.  4  and  5,  Farringdon-road,  amounting  to 
928'jiL  Ss^  and  that  in  respect  of  No.  87,  Snow-hill, 
arjounting  to  4497^1  lOx. 

In  answer  to  these  claims  the  defendants  made  an 
offer  of  4600i  for  the  plaintiff's  interest  in  both  the 
properties,    which  offer  the  plaintiff   declined   to 
accept 
k  The  Lord  Mayor  accordingly,  on  the  23rd  Dec. 

1868,  issred  a  piecept  to  the  Sheriffs  of  London, 
ooromapding  them  to  summon  a  juiy  before  the 
Court  of  the  Mayor,  &c.,  of  London  on  the  7th  Jan. 

1869,  **to  inquire  of,  assess,  and  ascertain,  and  give  a 
verdict  for  the  sum  or  sums  of  money  to  be  paid  for 
the  purchase  of,  or  in  satisfaction  or  recompense  for, 
the  value  of  the  leasehold  estate  and  interest  to 
which  Richard  Benjamin  Starr  claims  to  be  entitled, 
of  and  in  the  piece  or  parcel  of  ground,  with  the 
messuages  or   tenements,  warehouses,  and  appur- 
tenances thereupon  erected,  situate  and  being  Nos.  4 
and  5,  Farringdon-road,    and  known   as  "Starr's 
Temperance  Hotel,"  and  No.  87,  Snow-hill,  in  the 
parish  of  Saint  Sepulchre,  in  the  City  of  London, 
the  said  premises  being  premises  mentioned  and 
described  in  the  plan  and  book  of  reference  referred 
to  in  the  said  Act,  and  which  the  mayor,  aldermen, 
and  commons  of  the  said  city  in  common  council 
assembled  are,  by  virtue  of  the  said  Act,  and  the 
Acts  incorporated  therewith  or  exterded  thereto, 
empowered  to  take  and  use  for  the  purposes  thereof, 
and  in  respect  of  which  the  said  mayor,  aldermen, 
and  commons,  by  their  duly  authorised  agent,  gave 
due   notice   in  writing  on   the   23rd    Jan.  1868, 
to  the  said  Richard  Benjamin  Starr  of  their  inten- 
tion to  take  the  same  for  the  purposes  of  the  said 
Act,  and  also  for  the  compensation  to  be  made  to 
the  said  Richard  Benjamin  Starr  in  respect  of  any 
improvements,  fixtures,  injury,  or  damage  whatsoever 
to  be  lost  or  sustained  by  Lim  the  said  Richard  Ben- 
jamin Starr,  as  occupier  of  the  said  premises,  on 
account  of  the  execution  of  the  said  Act,  the  par- 
ticulars of  which  estate  and  interest,  improvements, 
fixtures,  injury,    or   damage,    together   with   the 
amount  of  the  sum   of  money  which  he,  the  said 
Richard  Benjamin  Starr  expected  and  was  willing 
to  receive  as  compensation  for  such  improvements, 
fixtures,  injury,  or  damage  xespectivdy  are  con- 


tained in  the  statements  in  writing,  dated  the  9th 
March  1868,  and  delivered  in  pursuance  of  the  said 
Act  at  the  office  of  the  comptroller  of  the  said  city.** 
On  the  29th  Dec.  1868,  the  plaintiff  received  a 
notice  from  the  secondary  of  the  city  of  London, 
that  in  pursuance  of  the  precept  the  sheriff  would 
proceed  to  nominate  the  special  jury  to  award  the 
compensation  in  the  plaintiff's  matter  on  the  dOth 
Dec.  The  plaintiff  accordingly  on  the  following 
day  filed  his  bill  to  restrain  the  defendants  from 
taking  any  further  proceeding  under  the  precept 
and  notice  of  trial.  An  interim  injunction  was 
granted  to  the  plaintiff  in  the  Christmas  vacation 
on  an  ex  parte  application,  and  he  now  moved,  upon 
notice,  for  an  injunction  in  the  terms  of  the  prayer 
of  the  bill. 

Jessel,  Q-C,  and  Bury,  for  the  plaintiff,  relied 
upon  Abrahams  v.  The  Mayor  and  Aldermen  and 
Commons  of  the  City  of  London  {sup,"),  where  several 
persons  having  separate  interests  in  the  same  pro- 
perty were  held  to  be  entitled  to  have  their  daims 
assessed  separately. 

Swanston,  Q.  C,  and  A.  E,  Miller,  for  the  defen- 
dants, were  not  called  upon. 

Lord  RouiLLT.— I  think  the  words  of  the  Act  of 
Parliament  are  distinct  upon  the  subject,  and  all 
that  Giffard,  V.  C.  intended  to  lay  down  in 
Abrahams*  case  {sun,)  wal  this :  that  where  there  are 
difTerent  persons  having  different  estates  and  inte- 
rests in  the  property,  then  the  corporation  of 
London,  or  whoever  took  the  property,  is  not 
entitled  to  lump  them  all  together  before  a  jury, 
and  to  leave  it  to  the  different  parties  interested  to 
divide  the  sum  awarded  among  themselves,  or  to 
have  a  fresh  jury  to  determine  what  aliquot  share 
belongs  to  each.  But  where  there  is  only  one  person 
who  has  different  claims  and  different  interests 
in  the  property,  or  in  different  properties,  all  of 
which  are  taken  by  the  corporation,  then  I  am  of 
opinion  that  they  are  entitled  to  lump  them  all 
together.  I  bad  great  doubt  whether  I  should 
grant  the  injunction  in  the  vacation  at  all,  but  I 
was  disposed  to  grant  it  to  give  the  parties  an 
opportunity  of  trying  the  case.  I  hpve  considered 
it  since,  and  am  satisfied  that  this  is  a  case  in  which 
the  injunction  cannot  be  sustained. 

Motion  accordingly  refused  with  costs. 

Solicitors  for  the  plaintiff,  Hobnar,  Robinson^  and 
Stoneham. 

Solicitors  for  the  defendants,  Nelson^  City  Soli- 
citor. 


V.  C.  JAMES'S  C0T7BT. 

Reported  by  W.  H.  Bkkkst  and  R.  T.  Boult,  Esqrs.* 
Barristers-at-Law. 

Monday,  June  7,  1869. 

SOWERBT  v.  FbTBS. 

Injunction — IncunAeni  cutting  timber. 

An  incumbent  has  no  right  to  cut  down  timber  for  sale 
to  meet  general  dilapidations,  but  only  such  timber  as  is 
required  for  use  in  rqxurs. 

The  plaintiff  was  the  owner  of  the  next  presenta- 
tion to  the  vicarage  of  Eltham,  Kent,  and  of  the 
right  to  present  during  the  life  of  Helen  Elizabeth 
Fryer— then  aged  forty-eight. 

The  defendant,  the  present  vicar,  had  within  a 
short  time  before  the  filing  of  the  bill,  cut  down 
twenty  elm  trees,  forming  part  of  an  avenue  stand- 
ing in  lands  belonging  to  the  vicarage,  and  which 
the  plaintiff  alleged  were  omamentaL     He  esti- 
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mated  their  yalue  at  800^  The  plaintiff  alleged 
that  the  deferdant  was  about  to  BeU  the  timber  and 
apply  the  proceeds  to  hia  own  purpofles,  and  to  fell 
other  timber  on  the  Ticarage  lands. 

The  defendant,  in  his  answer,  having  stated  that 
the  timber  so  cut  down  was  required  and  intended 
to  be  used  for  repairs  necessary  to  be  done  in  and 
about  the  vicarage  house.  The  plaintiff,  in  his 
amended  bill,  stated  that  such  was  not  the  fact, 
and  that  the  greater  part  of  the  trees  so  cut  down 
sonsisted  of  old  and  ornamental  timber,  which,  from 
its  nature  and  quality,  could  not  be  properly  used 
for  the  purpose  of  such  repairs. 

The  amended  bill  payed,  amongst  other  things, 
(1)  for  an  account  of  all  the  timber  cut  down  by 
the  defendant  on  the  vicarage  lands;  (2)  for  an 
injunction  to  restrain  the  defendant  from  celling 
any  timber  cut  down,  or  to  be  cut  by  him,  and  from 
cutting  down  other  trees,  except  such  trees  as 
might  be  required  for  repairs  necessair  to  be  done 
in  or  upon  the  buildings  or  lands  of  the  vicarage ; 
(8)for  damages. 

Evidence  was  adduced  on  behalf  of  the  defendant 
to  show  that  the  vicarage  was  a  very  old-fashioned 
home  and  very  mudi  out  of  repair ;  that  the  neces- 
sanr  repairs  would  cost  400/1 ;  that  the  trees  which 
had  been  cut  down  had  rendered  the  house  damp 
and  unhealthy ;  that  though  it  had  taken  some  three 
weeks  to  cut  down  the  timber,  yet  that  all  that  time 
BO  complaint  had  been  made  by  the  plaintiff. 

The  plaintiff  filed  his  bill  on  the  14th  Dec.  1868, 
and  amended  it  in  Feb.  1869.  A  motion  for  an 
injunction  on  the  17th  Dec.  1868  was  ordered  to 
stand  over  on  the  defendant  undertaking  in  the 
terms  of  the  notice  of  motion 

This  was  the  hearing  of  the  cause. 

jKoy,  Q'  C.  and  G.  0.  Morgan  appeared  for  the 
plaintiff. 

E.  A.  Konlake,  Q.  C.  and  J,  Napier  Higgins,  for 
the  defendant,  referred  to 

Kerr  on  InjunotionB,  265; 
and  cited 

Holden  v.  Weeks^  IJ.  &  H.  278, 285 ; 

Knight  v.  KosaZey,  Amb.  176 ; 

Jejferaon  v.  Bishc^  of  Dwrhwn^  1  B.  A  F.  116, 181 ; 

Wither  V.  Deaxi  cmd  Chamter  of  Winchester.  8  Mer. 
421; 

Btra>ehy  t.  IVoncis,  2  Atk.  217  ; 

IhiJce  cf  MoflrUHmmgh  v.  Bt  John,  5  De  G.  &  S.  174. 

The  Vicb-Chancellob  said  that  the  plaintiff 
was  clearly  entitled  to  file  his  bill.  Hie  question 
was,  whether  the  defendant  was  legally  justified  in 
doing  what  he  had  done.  The  plaintiff  was  the 
proper  person  io  apply  to  the  court.  The  defendant 
had  been  vicar  for  twenty  years,  and  during  those 
twenty  years  it  was  his  duty  to  keep  the  vicarage 
in  repair,  but  he  himself  said  that  he  had  allowed  it 
to  fall  out  of  repair.  He  had  cut  down  a  great 
number  of  elm  trees  forming  part  of  an  avenue  near 
the  house.  The  vicar  had  no  right  to  cut  timber, 
except  for  the  specific  purpose  of  repairs.  Some  of 
the  cases  seem  to  show  that  where  timber  which  an 
incumbent  has  a  right  to  cut  down  are  situated  at 
some  considerable  distance,  it  might  be  right  to  cut 
it  down,  and  with  the  proceeds  of  the  s^e  to  buy 
other  timber  more  conveniently  situated  for  repairs. 
But  it  was  quite  clear  the  vicar  had  no  right  to  cut 
down  timber  for  dilapidations,  which  he  ought  never 
to  have  incurred.  The  plaintiff  finding  the  defen- 
dant cutting  down  timber,  had  a  right  to  applv  for 
an  injunction  to  restrain  him  from  cutting  down 
more.  The  defendant  had  committed  a  wrong,  and 
there  was  nothing  to  show  that  he  might  not  cut 
down  more  trees.  In  this  case  the  timber  was  on 
the  gfound  when  the  bill  was  filed,  and  the  plaintiff 


was  entitled  to  have  the  proceeds  i^iplied  to  the 
benefit  of  future  incumbents. 

Continue  injunction;  nudce  it  perpetual;  order 
timber  to  be  sold,  and  proceeds  brought  into  court, 
and  invested.  Leave  to  defendant  to  applg  m 
chambers  for  cmplication  of  any  part  of  fund  ia 
repairs  o/*  timber  portion  of  maiding  ythidi  an 
actualhf  being  dont.  Defendant  to  pajf  the  costs 
of  the  suit 

Solicitors  for  the  plaintiff,  Lundey  and  JMmkg, 

Solicitors  for  the  defendant,  Garrard  and  James, 


OOUBT  OF  aXJXBK'S  BENOH. 

B«porfeed  by  T.  W^  BAWDma  and  J.  Shovr,  Bwhs.. 


Satwrdag,  June  b,  1869. 

The  Guaboiahs'of  the  Poob  of  tee  MACHnrLLBTH 
Union  (apps.)  v.  The  Chubchwabdenb  aro 
Ovebsbbbs  of  the  Loweb  Division  of  ihb 
FABisH  OF  Pool  (reaps.). 

P6or  law —  Union-^IrremowdnUtg  of  paupet'^-^  fc  5 
Will  4,  e.  76,  t.  109;  24  j-  25  Vict,  c  66,  s.  1 ; 
28  j-  29  Vict.  c.  79,  s.  8. 

Bg  the  combined  effect  of  4  i'  B  Will  4,  c  76,  s.  109* 
24  i-  25  Vict.  c.  55,  s.  12,  and  2B  f-  29  Vict.  c.  74' 
s.  8,  a  pamper  is  irremovable  who  resides  one  gear 
in  **ttng  number  of  parishes  ....  incorporatea  for 
the  reUefor  maintenance  of  the  poor  under  ang  heal 
Act," 

Bg  a  heal  Act  of  Parliament  tkepariJi  of  Pool  was 
incorporated  with  certain  other  parishes  and  toatm- 
ships  into  one  *inited  district,  to  be  called  the  ^  Moat" 
gomerg  and  Pool  United  District ;"  the  guardians  of 
the  united  distict  to  hold  the  house  of  iwbtstty  which 
had  been  estubhshed  uy  former  heal  Acts,  ana  to  elect 
directors  who  should  have  the  governance  and  control 
of  the  house  of  industrg  and  the  poor  to  be  received 
therein;  but  each  parish  or  other  place  within  the 
united  district  was  to  have  the  separate  care  of  the 
poor  belonging  to  it,  or  who  should  be  sent  or  received 
into  the  house  of  iudustrg/rom  it,  and  was  to  maintain 
or  provide  for  them  at  the  separate  expense  of  smeh 
pcarish  or  place  either  in  the  house  of  industrg  or  else- 
where, and  might  send  its  poor  to  the  house  of  industry 
and  take  them  out  again  at  its  discretion. 

Certain  paupers  who  had  resided  for  more  than  a  gear 
in  the  united  district,  b»it  for  kss  than  that  period  in 
the  particular  division  to  which  theg  had  last  removed, 
were  bg  an  order  of  justices  directed  to  be  removed 
from  that  division  to  the  place  of  their  last  legal 
settlement.     On  appeal  from  the  justices*  order  : 

Held,  that  the  "  Montgomerg  and  Pbol  United  District " 
uHis  a  union  within  the  meaning  of  the  above  Acts  of 
Parliament,  and  therefore  that  the  paupers  having 
resided  for  more  than  a  year  in  the  united  district, 
were  irremovable. 

Case  stated  under  12  &  18  Vict  c.  45,  s.  II. 

1.  By  an  order  of  the  justices,  dated  1 1th  Jan. 
1867,  George  Rowlands  and  three  other  pentoos 
were  ordered  to  be  removed  and  conveyed  from  and 
out  of  the  lower  division  of  the  parish  of  Welchpool 
to  the  parish  of  Penegoes,  as  the  place  of  their  last 
legal  settlement.  Notice  of  appeal  was  duly  given 
against  this  order,  and  the  ground  of  appeal  was 
that  the  paupers  were  irremovable  from  the  respon- 
dent parish,  because  they  had  resided  there  and  in 
other  parts  of  the  union  in  which  such  parish  is 
situate,  and  of  which  it  forms  a  part,  for  more  than 
a  year  next  before  the  making  of  Uie  said  order. 

2.  Ttie  lower  division  of  3ie  parish  of  Pool,  or 
Welefapool  aa  it  is  sometimes  cidled,  is  a  township 
or  plaee  tepaiiataly  maintaining  ita  osm  pooc^  and 
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the  two  other  diTisiooa  of  the  said  parish,  yIz.,  the 
middle  and  the  upper  diyisions  of  Pool,  also  sepa- 
rately maintain  their  poor,  hut  neither  division  aids 
or  contributes  to  the  relief  of  the  other  townships 
or  diTiaions,  and  each  division  has  its  own  church- 
wardens and  overseers,  midces  its  own  assessments, 
niaes  its  own  rates  a^  provided  in  the  Act  herein- 
after mentioned. 

8.  By  a  local  Act  (which  is  to  be  taken  to  form 
part  of  this  case),  6  Geo.  4,  c  cxziiL,  intituled  "  An 
Act  to  repeal  two  Acts  respectively  of  the  thirty- 
■eoond  and  thirty-sixth  vears  of  his  late  Majesty 
King  Greorge  the  Third,  for  the  better  Relief  and 
Employment  of  the  Poor  of  the  Montgomery  and 
Pool  United  District,  and  to  provide  new  Powers 
and  Begulations  in  lieu  thereof,"  the  said  parish  of 
Pool  and  a  number  of  other  parishes  and  townships 
were  to  be,  continue,  and  remain  one  incorporated, 
entire,  and  united  district,  for  the  purposes  of  this 
Act,  and  be  called  ''The  Montgomery  and  Pool 
United  District."  This  Act  of  Parliament  is  ad- 
miniatered  within  the  district  by  the  guardians  snd 
directors  of  the  said  united  district,  who  are  by  the 
said  Act  defined  to  be  idl  persons  residing  within 
that  said  district,  and  possessing  certain  qualifl- 
cationa  therein  set  forth,  and  are  to  be  a  corporate 
body. 

^  4.  By  sect  2  of  the  said  Act,  the  said  rorpora- 
tion  of  guardians  were  to  hold  a  certain  house  of 
indnatiy,  established  under  a  former  local  Act,  and 
called  The  Montgomery  and  Pool  House  of  In- 
duatry. 

5.  By  sect.  9,  it  is  declared  that  twenty-four 
of  the  most  able  and  discreet  guardians  shall  be 
dected  directors  of  the  said  unit^  district. 

6.  Sect.  28  declares  that  the  said  directors  shall 
form  committees  and  make  standing  rules  and 
orders  as  well  for  the  regulation  of  themselves  and 
offioers,  as  for  the  governance  and  regulation  of  the 
said  hcNise  at  industry  and  the  poor  therein,  and  to 
repeal,  alter,  or  amend  the  same  as  to  tiie  said 
directors  shidl  seem  expedient. 

7.  By  sect.  88  the  directors  were,  without  delay 
to  ascertain  the  respective  places  of  settlement 
within  the  said  united  district  of  aU  poor  persons 
in  the  said  house  of  industry,  and  to  deliver  to  the 
overseers  of  eadi  place  in  the  said  district  a  list  or 
acoomit  of  such  of  the  said  persons  whose  settle- 
ments should  be  found  in  such  place,  or  who  were 
brought  to  or  received  into  the  said  house  from  or 
in  respect  of  such  place;  and  further  provisions 
were  made  for  allotting  each  of  any  poor  persons, 
aa  to  whose  settlement  there  should  be  a  difficulty, 
to  one  or  other  of  the  parishes  or  places  within  the 
said  district. 

8.  Sect.  89  of  the  said  Act  is  as  follows : 

And  be  it  further  enacted,  that  from  and  after  the  aaad 
ftrvt  daar  of  Ootober  1825,  eaiox  pariah  or  other  plaoe  within 
the  aaid  united  district  ehall  haye  their  separate  and  dia* 
tinct  care  of  the  poor  belonging,  or  who  ahail  hereafter  be- 
loncr,  thereto,  or  who  was  or  were,  or  shall  be  sent  to  or 
reoeiTed  into  the  said  house  of  industry  fron  or  in  respect 
of  sooh  place,  or  be  so  allotted  as  aforesaid,  and  shall  main' 
tain  or  proTtde  for  them  at  the  separate  expense  of  such 

5]aoe,  eitber  in  the  said  house  of  industry,  by  rirtoe  of  this 
Lct,  or  dsewhere,  pursuant  to  the  general  likws  relating  to 
the  poor  and  this  Xct,  with  power  navertheless  to  remove 
by  the  usual  means  sueh  of  them  whose  settlements  may 
hiypen  to  be  elsewhere  than  in  such  place,  to  the  place  or 
lespectiTe  places  of  his,  her,  or  their  settlement. 

9.  Sect.  40  is  as  follows : 

And  be  it  further  enacted,  that  it  shall  be  lawful  for  the 
vestrr,  or  in  cnses  of  immediate  necessity,  for  the  overseers 
or  other  officers  or  persons  having  l^  law  the  osxe,  manage- 
nent,  or  direction  of  the  poor  of  anv  parish  or  jplnce  within 
the  said  united  district,  from  time  to  time  to  take  or  send 
any  poor  person  or  persons  chargeable  thereto  to  the  said 
hoo^e  of  Industry,  with  or  without  suitable  clothing,  by 
writing  signed  by  a  vestry  darik,  or  a  dixeotor  or  overseer  of 
the  poor  appointed  for  or  in  respect  of  the  same  parish  or 
place,  and  such  poor  person  or  persons  shall  be  thereupon 
received  Into  the  said  house,  and  there  provided  for  under 
tbapcofWoas  e<  this  Aobf  and  that  it  sfaaU  be  lawful  ior 


such  vestry,  overseers,  or  other  officers  or  nersons  having 
such  management  or  direction  as  aforesaid,  by  writing 
signed  in  like  msnner,  at  any  time  or  times  to  require  the 
diaahtagB  of  any  of  Uie  sa'd  poor  persons  who  now  are  or 
shall  be  sent,  and  such  person  or  persons  shall  be  thereupon 
discharged  accordingly,  suitably  dothed,  and  shall  be  taken 
and  removed  by  suen  overseer  or  other  officer  of  such  parish 
or  place  from  the  said  house  either  back  to  the  same  parish 
or  place,  or  to  the  plaoe  or  respective  phuses  of  his,  her,  or 
th^  settlement. 

10.  By  sects.  41  and  42,  persons  afflicted  with 
insanity  or  with  contagious  disorders  were  to  be  or 
might  be  removed  from  the  said  house  of  industry ; 
and  provisions  are  made  for  defining  the  parish  or 
place,  the  overseers  whereof  shall  be  bound  to  make 
such  removaL 

11.  The  house  of  industry  was  vested  in  the 
guardians  of  the  united  district  The  poor  in  the 
house  are  under  the  entire  care,  control,  and 
management  of  the  directors  of  the  poor  of  the 
Montgomery  and  Pool  United  District,  but  their 
relief  is  charged  to  and  paid  by  the  respective 
parishes  to  which  they  belong,  as  is  also  the  out- 
door relief,  which  is  entirely  under  the  control  of 
the  overseers  of  the  respective  parishes,  and  not  of 
the  board  of  directors.  The  said  directors  are 
elected  as  provided  by  the  15th  section  of  the  said 
Act. 

12.  Sect.  48  is  as  follows : 

And  be  it  further  enacted,  that  the  said  directors  for 
the  time  bcdng  shall  have  and  they  are  hereby  vested  with 
the  entibre  care,  control,  management,  and  government  of 
the  said  house  of  indnstxy,  and  of  all  uie  poor  who  now  are 
or  shall  at  any  time  be  received  therein  until  lawfully  dis- 
charged therefrom,  with  power  to  inrovide  for  their  better 
maintenanoe  and  employment  there,  and  shall  from  time 
to  time,  for  ever,  set  and  keep  them  to  work  and  main- 
tain and  provide  forUiem  during  their  respective  oontlntt- 
anoe  in  toe  said  house,  in  such  manner  as  overceers  of  the 
poor  are  empowered  srd  required  to  do  in  any^  poor  house, 
workhouse,  or  elsewhere,  by  any  law,  now  in  being,  or 
which  shall  hereafter  be  enacted  relating  to  the  poor,  or 
in  such  other  legal  manner  as  the  ssid  directors,  or  any 
three  of  them,  sudl  think  proper,  sulqeot  to  the  provisions 
of  this  Act,  and  to  the  rules,  orders,  and  regulaiaons  to  be 
made  by  virtue  thereof. 

18.  Sect.  76  is  as  follows : 

And  be  it  further  enacted,  that  this  Act  shall  be  deemed, 
adjudged,  and  taken  to  be  a  pubUo  Act,  and  be  Judicially 
noticed  as  such  by  all  judges,  justioes,  and  other  persons, 
without  being  specially  pleadecL 

14.  The  fund  for  paying  the  general  expenses  of 
the  corporation  is  raised  as  pointed  out  by  sects. 
47  and  48,  the  former  of  which  dedares  **Tluit  such 
poor  persons  as  shall  be  thereafter  sent  to  the  said 
house  of  industry  shall,  during  the  times  they 
remain  therein,  be  lodged,  clothed,  maintained,  and 
provided  for  by  the  directors,  at  the  cost  of  the 
respective  parishes  and  other  places  in  the  said 
united  district  to  which  they  shall  respectively 
belong,  or  from  or  in  respect  of  which  they  shall  be 
respectively  received  into  the  said  house ;  and  by 
sect.  48  it  is  provided  that  the  general  expenses  of 
the  maintenance  and  management  of  the  said 
house  of  industry  shall  be  paid  by  the  several 
parishes  and  places  within  the  district  in  certain 
fixed  proportions  according  to  a  schedule  given.  In 
the  said  schedule  the  lower,  middle,  and  upper  divi- 
sions of  the  said  parish  of  Pool  appear  separately, 
and  a  different  proportion  is  fixed  for  the  contribu- 
tion of  each  towards  the  common  fund. 

15.  By  sect.  49  the  directors  are  to  issue  war- 
rants to  the  overseers  of  the  respective  places  in 
the  said  district,  requiring  them  to  raise  the  re- 
quired contributions,  and  such  overseers  are  to  pay 
Uie  same  amounts  out  of  ihe  poor  rates  for  their 
respective  parishes  or  places. 

16.  The  corporation  have  no  common  fund  other 
than  that  referred  to  in  sects.  47, 48,  and  49,  of  the 
said  Act,  and  the  directors  and  guardiana  have  no 
power  whatever  to  raise  any  funds  except  under 
these  sections. 

17.  The  paupers  and  their  mother,  who  is  a  widow, 
had  immediatelv  before  the  8rd  Feb.  1866,  resided 
in  the  middle  division  of  the  said  parish  of  Pool, 
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for  several  years,  and  were  removable  therefrom  by 
reason  of  the  statute  9  &  10  Vict.  c.  66.  On  that 
day  they  removed  from  such  township  to  the  lower 
division  of  the  parish,  where  the  paupers  have  con- 
tinued to  reside  up  to  the  time  when  the  present 
order  was  made,  and  the  mothe;r  continued  to  reside 
there  until  she  was  sent  to  prison,  where  she  now  is. 

18.  The  paupers  are  removable  from  the  lower 
division  of  the  said  parish,  if  their  residence  there 
and  that  of  their  mother  is  alone  to  be  considered. 

19.  The  appellants,  however,  contend  that  their 
residence  in  the  middle  division  of  Pool  may  be 
joined  with  their  residence  in  the  lower  division, 
and  that  ttkey  are  irremovable  from  the  latter  place, 
because  tbey  have  resided  for  one  year  or  upwards 
in  one  or  more  parishes  forming  part  of  the  said 
united  district,  which  it  is  contended  is  a  union 
within  the  meaning  of  the  24  &  25  Vict.  c.  55,  s.  1. 

20.  The  respondents  contend  that  the  Mont- 
gomery and  Pool  United  District  is  not  a  poor 
law  union  contemplated  by  that  Act,  and  that 
the  duties  of  the  directors  are  confined  solely  to 
the  internal  management  of  the  house  and  of  the 
poor  who  may  be  therein,  and  that  the  directors 
have  no  common  fund  at  their  disposal,  nor  have 
they  the  means  of  raising  any  out  of  which  paupers 
can  be  supported. 

21.  The  respondents  admit  that  if  the  residence 
in  different  parishes,  which  form  part  of  the  united 
district,  may  be  joined  together,  the  paupers  are 
irremovable. 

22.  The  words  used  in  the  24  &  25  Vict,  c  55, 
are,  by  sect.  12,  to  be  construed  in  like  manner 
as  in  the  4  &  5  Will  4,  c.  76,  and  by  sect.  109 
of  that  Act,  union  is  to  be  construed  to  include 
any  number  of  parishes  incorporated  for  the  relief 
or  maintenance  of  the  poor  under  any  local  Act. 

28.  The  question  for  the  opinion  of  the  honour- 
able court  is,  whether  upon  the  facts  stated,  the 
paupers  are  irremovable  from  the  loixer  division  of 
Pool,  the  respondents'  parish. 

24.  If  the  court  shall  answer  this  question  in  the 
affirmative,  then  the  order  of  removal  is  to  be 
quashed,  if  in  the  negative,  then  the  said  order  is  to 
be  confirmed. 

And  it  is  agreed  that  a  judgment  in  conformity 
with  the  decision  of  this  court,  ard  for  such  costs 
as  such  court  shall  adjudge,  may  be  entered  on 
motion  by  either  party  at  the  sessions  to  be  holden 
for  the  said  county  of  Montgomery  next  or  next  but 
one  after  such  decision  shall  have  been  given. 

4  &  5  Will.  4,  c.  76,  s.  109  enacts  that— 

The  word  "onion"  shall  be  oonstraed  to  include  any 
nnmber  of  parishes  united  for  any  piupose  whatever  under 
the  provisions  of  this  Act,  or  incorporated  under  the  said 
Act  niade  and  passed  in  the  twenty-second  year  of  his  late 
Majesty  Kmg  George  the  Third,  intituled  "  An  Act  for  the 
better  Belief  and  Employment  of  the  Poor,"  or  incorporated 
for  the  relief  or  maintenance  of  the  poor  under  any  local 
Act. 

24  &  25  Vict.  c.  55,  8.  1  provides— 

That  after  the  25th  March  next,  the  period  of  three  years 
shall  be  substituted  for  that  of  five  years  specified  in  the 
first  section  of  the  statute  9  &  10  Vict.  c.  66,  and  the  resi- 
dence  of  a  person  in  any  part  of  a  union  shall  have  the  same 
effect  in  reference  to  the  provisions  of  the  said  section  as  a 
xesidence  in  any  parish. 

And  28  &  29  Vict.  c.  79,  s.  8  provides  that— 

From  and  after  the  25th  March  1866  the  period  of  one 
year  shall  be  substituted  for  thaJt  of  three  years  specified  in 
the  1st  section  of  the  statute  24  &  Vict.  c.  55. 

Poland  for  the  appellants.  The  paupers  in  the 
present  case  are  irremovable,  for  this  is  a  union 
within  the  meaning  of  24  &  25  Vict.  c.  55,  s.  1. 
Whether  the  paupers  are  maintained  out  of  a  joint 
fund  or  not  does  not  affect  the  question  ;  the  union 
is  in  that  respect  much  like  a  Gilbert's  union. 

Leatham  v.  The  Visitor  cmd  Chiwrdians  of  Bolton- 
U'Samds,  35  L.  J.  62,  M.  C. ;  13  L  .T.  Bep.  N.  S. 
218. 


Mclniyre  for  the  respondents. — This  is  not  a  union 
within  the  meaning  of  24  &  25  Vict.  c.  55,  s.  1,  and 
4  &  5  Will.  4,  c.  76,  s.  109,  but  merely  a  number  of 
parishes  joined  together  for  the  purpose  of  main- 
taining a  house  of  industry.  Each  of  the  divinons 
is  in  fact  a  union  of  itself. 

R.  V.  Nvrthwich,  36  L.  J.  67,  M.  C. ;  16  L.  T.  Bep. 
N.  S.  321. 

CkKJKBURN,  C.  J.  —  I  think  the  decision  of  the 
magistrates  was  right;  and  that  on  the  true  oon- 
struction  of  tibe  Acts  of  Parlirment  the  panpen 
here  were  irremovable    It  all  turns  on  the  meaning 
of  the  word  "union,'*  as  used  in  the  later  Acts. 
We  all  know  that  in  olden  times  great  hardships, 
great  cruelty  was  sometimes  inflicted  on  paupers 
from  their  being  torn  away  from  places  in  which 
they  had  long  resided,  and  in  which  there  were  cer- 
tain associations  attaching  them  to  the  locality,  and 
being   tiUcen   away  to  some    place  of  settlement 
which  they  had  not,  perhaps,  seen  or  thought  of  for 
years.   They  were  very  often  compelled  to  remove 
to  places  where  they  had  only  a   settlement  of 
parentage.    The  Legislature  proceeded  to  remedy 
that  by  enacting  that  a  period  of  residence  in  a 
given  parish  should  constitute  irremovability.    If 
poor  persons  became  chargeable  where  they   had 
long  resided,  they  should  be  entitled  to  be  left  there 
in  peace.    That  very  wise  and  humane  legislation 
has  been  extended  and  improved  by  being  made 
applicable  to  several  parishes  united  in  an  union. 
The  extension  of  that  principle  to  an  union  ought 
perhaps,  in  justice,  to  be  limited  to  an  union  in 
which,  as  they  are  now  constituted,  eveiy  parish 
contributes,  not  according  to  the  number  of  poor 
chargeable  on  the  union,  but   according   to    the 
amount  of  rateable  property  found  in  the  parishes. 
The  whole  is  treated  as  an  entire  district,  and  it 
matters  not  whether  paupers  come  from  parish  A. 
or  parish  B.  they  are  equally  relievable  out  of  the 
common  fund.    That  would  perhaps  have  been  tiie 
most  satisfactory  footing  on  which  to  put  this  legis- 
lation, but  I  do  not  think  that  is  what  the  Legisla- 
ture has  done.    They  have  used  the  term  "  union  '* 
in  its  general  application,  and  we  must  suppose 
that  in  using  that  word  they  used  one  of  an  acknow- 
ledged signification.    That  signification   is   found 
in  the  4  &  5  Will.  4,  c.  76  (the  Poor  Law  Amend- 
ment Act).    In  the  interpretation  clause  (sect.  109) 
the  word  "  union  *'  is  made  to  "  include  any  number 
of  parishes  united  for  any  purpose  whatever  under 
the  provisions  of  this  Act,  or  incorporated  under 
the  Act  made  and  passed  in    the  twenty-seoond 
year  of  his  late  Majesty  King  George  the  Third, 
intituled  '  An  Act  for  the  better  Belief  and  Manage- 
ment of  the  Poor,'  or  incorporated  for  the  relief  and 
maintenance  of  the  poor  under  any  local  Act.** 
Therefore,  ^ere  are  three  things  to  which  the  wovd 
"union"   is  applicable.    An  union  as  constituted 
under  the  Poor  Law  Amendment  Act,  or  under 
Gilbert's  Act,  or  finally,  any  other  case  of  an  incor- 
poration for  iJie  relief  and  maintenance  of  the  poor 
under  local  Acts.    Now,  the  reference  to  Gilbert's 
Act  shows  that  it  is  not  applicable  here.    Under 
that  Act  the  whole  of  the  parishes  of  a  district  are 
united  with  a  common  union  for  the  maintenance  of 
the  poor,  and  have  a  common  purse  formed  out  of 
the  contributions  of  each  parish  according  to  the 
amount  of  rateable  property  in  each.    But  in  this 
case  each  parish  contributed  according  to  the  number 
of  paupers.  But  there  is  another  and  stronger  ground 
for  saying  that  we  must  consider  this  particular 
instance  as  falling  within  the  third  branch  of  the 
provisions    of    the   Poor   Law  Amendment  Act. 
Though  I  attach  considerable  importance  to  the 
description  of  their  scope  given  in  Gilbert's  Act 
and  this  Act,  the  former  being  called  "An  Act  for 
tile  better  Belief  and  Employment  of  the  Poor," 
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aod  preciaely  the  same  terms  being  used  in  this  Act ; 
it  IS  clear  that  the  definition  was  not  intended  to  be 
confined  to  cases  in  Gilbert's  Act,  because  it  goes 
on  to  saj  '*  any  other  corporation  for  the  relief  and 
maintenance  of  the  poor."  Now  let  us  see  what 
this  Act  is.  It  is  &e  same  as  Gilbert's  Act  with 
one  trifling  exception,  viz.,  that  although  the  pur- 
pose of  both  Acts  was  to  put  an  end  to  out-door 
relief  and  bring  pauperism  within  the  walls  of  the 
pooifaouse,  yet  as  regards  outdoor  relief  that  is  left 
in  the  hand!s  of  the  parish  officers.  But  I  think  it 
impossible,  looking  at  the  whole  scope  of  this  Act 
of  Parliament,  to  say  it  is  other  than  an  Act  for  the 
relief  and  employment  of  the  poor,  or  an  Act  for 
the  union  of  parishes  incorporated  for  the  relief  and 
maintenance  of  the  poor.  It  alters  altogether  the 
relief  and  management  of  the  poor  under  the 
Statute  of  Eliza^th,  and  substitutes  a  form  of 
government  partly  by  directors  and  partly  by 
psrish  officers.  It  comes  under  the  definition  given 
in  the  Poor  Law  Amendment  Act,  and  as  it  must 
be  assumed  that  the  Legislature  in  passing  the 
recent  Acts  had  in  mind  the  full  legal  signification 
of  the  words  used,  I  must  hold  that  this  combina- 
tioo  of  townships  is  an  union,  and  these  paupers 
sre  irremovable,  and  therefore  that  the  order  prayed 
for  was  bad. 

Mkllob,  J.— I  cannot  help  thinking  that  the 
object  of  this  le^lation  was  to  keep  paupers  from 
srbitrary  removal  from  districts  where  they  had 
resided  a  long  time.  Mr.  Mclntyre  says  that  it 
may  be  that  if  this  united  distiict  were  an  ordinary 
onion  the  paupers  would  be  irremovable.  Is  the 
pauper's  condition  to  be  made  worse  on  the  subject 
of  removability  or  irremovability?  When  the 
burden  is  indififerent  to  each  parish  it  squares  the 
whole  thing ;  but  where  it  is  not  the  condition  of 
the  paupers  must  be  made  worse.  It  is  desirable 
that  there  should  be  an  uniformity,  as  it  were,  kept 
op;  and  I  am  of  opinion  that  judi^ment  on  this 
^>peal  should  be  given  for  the  appellants. 

Lush,  J. — ^I  am  entirely  of  the  same  opinion. 

Hatbs,  J. — ^I  am  of  the  same  opinion,  and  I 
think  it  would  be  an  unfortunate  thing  to  put  a 
different  construction  on  the  mass  of  legislation  on 
this  subject 

Judgment  for  appettants. 

Attorneys  for  appellants,  Price^  BoUon,  and  Fielder. 

Attorneys  for  respondents,    Gregory^  SowcUffea 
and  Rawk, 


JUBIOLAJi    COMMITTEE    OF    THE 
PBHTY    COUNCIL. 

R^portod  b7  DouGLAfi  KivcwfORD.  Esq.,  Borriflter-at-Law. 

Monday^  June  14,  1869. 

(Present:  The  Right  Hon.  Lord  Romillt,  Sir 
William  Erlb,  Sir  Jambs  W.  Colvile,  and 
Sir  Joseph  Napier.) 

Trb  Owners  op  the  Steamship  Beta  (apps)   v. 
TonssAiNT  BoLLANDO  (resp.) 

The  Beta. 

Admiralty  Court — Jurisdiction — Damage  for  personal 
tft^aym  acofUsion — Admiralty  Court  Act  1861, «.  7. 

A  saiVor,  injured  in  a  collision,  brought  a  suit  in  rem, 
against  the  ship.  On  a  petition  objecting  to  the  jut  is- 
mctiott  of  the  court : 

Hdd  (affirming  the  order  of  the  court  helou}\  that  the 
Admiralty  Court  Act  1861,  by  sect,  7,  gives  juris- 
diction  over  claims  for  personal  injuries  done  by  a 
ship. 


This  was  an  appeal  from  an  order  of  Sir  Robert 
Fhillimore,  as  judge  of  the  High  Court  of  Ad- 
miralty, on  a  motion  made  by  the  respondent  (the 
plaintiff  in  the  court  below),  to  reject  the  admission 
of  a  petition  filed  by  the  appellants  (the  defendants 
in  the  court  below),  in  objection  to  the  jurisdiction 
of  the  court  in  a  cause  of  damage  instituted  by  the 
respondent  against  the  ship  Beta, 

The  petition  so  filed  by  the  appellants  set  forth  the 
gnx)unds  upon  which  they  prayed  the  court  to  pro- 
nounce against  its  jurisdiction,  and  was  as  follows  : 

(I).  On  the  morning  of  Sept.  18,  1866,  the  steam- 
ship BetOf  of  which  the  defendants  were  and  still 
are  the  owners,  came  into  collision  with  a  French 
brig  called  the  Xiste,  which  was  then  lying  at 
anchor  off  Broadstairs,  on  the  coast  of  Kent. 

(2).  The  plaintiff  in  this  cause  is  Toussaint 
Rolando,  who  was  at  the  time  of  the  collision  the 
mate  or  one  of  the  seamen  on  board  the  Xiste. 

(3).  The  said  Toussaint  Rolando  alleges  that  he 
sustained  injuries  to  his  person  in  and  by  reason  of 
the  said  collision,  and  that  the  said  collision  and  in- 
juries were  occasioned  by  the  Beta  and  the  negli- 
gence of  her  master  and  crew,  the  servants  of  the 
defendants,  in  and  abouii  the  navigation  of  the  Beta, 

(4).  The  plaintiff  has  instituted  the  cause  against 
the  said  vessel  Beta  for  the  recovery  of  damage  in 
respect  of  the  said  injuries  to  his  person,  and  not 
otherwise,  and  the  defendants  submit  that  this 
honourable  court  has  not  jurisdiction  to  entertain 
this  cause. 

The  respondent  moved  the  court  below  to  reject 
the  admission  of  the  said  petition. 

Upon  this  motion  the  question  arose  whether,  ad- 
mitting the  truth  of  the  statements  contained  in 
the  petition,  the  court  had  or  had  not  jurisdiction. 

On  July  28, 1866,  the  motion  came  on  for  hearing 
and  the  learned  judge  of  the  court  below  held  that 
he  had  jurisdiction,  and  accordingly  rejected  the 
petition  filed  by  the  appellant,  with  costs  of  the 
motion,  but  gave  leave  to  appeal. 

AspinaO,  Q.  C.  {Clarkson  with  him),  for  the  ap 
pellants,  argued  that  the  Admiralty  Court  Act  1861 
(24  Vict.  c.  10),  by  sect.  7  gave  no  jurisdiction  over 
a  cause  for  the  recovery  of  damages  for  personal  in- 
jury. The  damage  contemplated  by  the  statute 
was  to  property,  not  to  person. 

Bttttj  Q.  C.  (JPritchard  with  him)  for  the  respon- 
dent, was  not  called  on. 

Judgment  was  delivered  by  Lord  Romillt  to  the 
following  effect.  The  question  on  this  appeal  was 
whether  the  Admiralty  Court  has  jurisdiction  on 
proceedings  in  rem  to  recover  damages  for  personal 
injuries  done  by  a  ship.  Now,  the  Admiralty  Court 
Act  1861,  by  sect.  7,  had  provided  that ''  the  High 
Court  of  Admiralty  shall  have  jurisdiction  over 
any  claim  for  damage  done  by  any  ship."  The 
terms  were  most  general.  There  was  no  limitation 
nor  restriction  expressed  in  the  Act.  It  must 
therefore  be  taken  that  injuries  to  person  as  well  as 
to  property  are  within  the  jurisdiction  of  the  Court 
of  Admiralty.  The  point  had  already  been  decided 
in  the  case  of  the  Siilph  (L.  Rep.  2  Adm.  24 ;  17 
L.  T.  Rep.  N.  S.  519),  when  Sir  Robert  Phillimore 
held  that  the  court  had  power  to  entertain  a  suit 
in  rem  by  a  diver  injured  by  the  paddle-wheel  of  a 
steamer.  Against  that  decision  there  was  no  appeal, 
and  in  conformity  with  it  their  Lordships  would 
advise  her  Majesty  that  the  order  of  the  court 
below  be  affirmed,  and  that  the  appeal  be  dismissed 
witii  costs. 

Order  affirmed. 

Proctor  for  the  appellants,  Thomas  Cooper, 

Proctors  for  the  respondent,  Pritchwd  and  Sons, 
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BLECTIOir    PBTITIONS. 

Beportedby  F.  O.  C&iniP.  BtQ.,  BMfrtoter.«t.L«w. 

THE  BOROUGH  OF  BODBilN. 

Feb.  22,  ^  and  2i,  ISB9. 

(Before  Willba,  J.) 

Bribery^ Agenof^Mixed  quiation  of  law  and  fact^ 
17  ^  18  Vict,  c.  102,  M.  2,  8,  4,  23,  anrf  86- Traat- 
ing  by  agent — HotpitaUty — Alleged  pramiee, 

HU  kmguage  ofteets,  2  am/8  ofil  fr  ^^  ^^'  ^  ^^^ 
if  eumciant  to  incbtde  every  unfair  attempt  to  influ- 
ence ty  a  gift  or  offer  of  any  advantage. 

Under  the  ith  section  it  appears  that  the  misconduct  of 
the  candidate  in  respect  of  treating  can  alone  have  the 
effect  of  treating ;  but  by  the  36fA  section  the  elec- 
tion is  to  be  awndsd  whether  the  candidate  himself 
or  his  agents  be  guilty  of  bribery,  treating,  or  undue 
influence : 

Held,  that  although,  reading  the  sections  together,  it 
wos^seem  doubt,  ul  whether  sect.  86  ought  not  to  ve 
Umited  to  bribery,  treating,  or  undm  influence  of  a 
candid€Ue,and  brtbe»yor  undue  influence  (not  treating) 
of  his  ageri,  it  must  be  read  Uterallv^  without  refe- 
rence to  the  difficulty  arising  out  of  the  4fA  section. 

The  4<A  section  makes  it  treating  where  a  candidate 
"  corrupt^,  by  himself,  or  by  or  with  any  other  per^ 
*on,"  ^1  provides  refreshment^  in  order  to  be  elected, 
or  for  the  purpose  of  corrupt  influence : 

The  2Srd  section  says,  "  that  the  giving  or  Gauging  to  be 
given  to  any  voter  on  the  day  of  nomination  or  day  of 
poUing,  on  account  of  such  voter  having  polled  or  being 
about  to  poU,  any  meat,  drink,  or  entertainment  bv 
way  of  refreshment,  or  any  money  or  ticket  to  enable 
such  voter  to  obtain  such  refreshment,  shall  be  deemed 
an  illegal  act  :*^ 

The  86^  section  enacts  that  any  candidate  guilty  by  him- 
self or  ^w  agents,  cf  bribery,  treating,  or  undue  influ- 
ence, shall  U  incapable  of  being  elected  or  sittit^  in 
l\trlieanent  for  the  particular  place  in  the  then  Par- 
Hament: 

Eeld  that  while  it  is  dear  that  the  86M  section  does,  by 
reference  to  the  ith,  make  corrupt  treating  by  an  agent 
a  ground  for  holding  the  election  to  be  void,  it  is 
equally  clear  that  the  S6th  section  does  not  so  incor- 
porate the  2Brd  section,  that  an  act  done  by  either  the 
member  or  an  agent,  in  violation  of  the  2Srd  section 
only,  shall  make  that  election  void,  unless  that  act  cLo 
fom  within  the  provisions  of  the  ith  section. 

One  0.,  a  partizan  of  the  respondent,  gave  a  feast  to  his 
friends  on  the  polling  day,  of  which  upitards  oj 
thirty  voters  partook.  Some  of  those  voters  came  to 
G,'s  house  w  reason  that  they  had  heard  there  was 
eating  and  drinking  going  on  there.  G.  was  in  a 
position  to  be  able  to  give  such  a  repast,  and  it  did  not 
appear  that  anyone  went  to  the  house  before  polh.ig  : 

Held,  that  this  was  not   treating  which   affected  the 

O.  twice  canvassed  with  the  re^ndent,  had  a  list  of 
the  voters  in  L.  given  him  by  an  agent  of  the 
respondent,  although  obtained  only  by  great  pressure, 
and  brought  people  up  to  the  polL  But  he  had  no 
eamatsbock: 

Held,  that  if  G.  had  played  false  with  respect  to  the  L. 
voters,  tie  above  facts  would  have  amounted  to 
^  eviaence  "  of  agency. 

It  toot  tdleged  that  certain  voters  were  promised  that  if 
they  came  in  and  voted  for  the  respondent  they  should 
have  a  dinner  at  G.*s: 

Held,  that  if  that  had  been  made  out  quite  apart  from 
the  question  qf  oorrtpt  treating,  there  woulahave  been 


a  bribe  within  the  1st  clause  of  the  2nd  section  by 
reason  of  G.  offering  valuable  consideration  to  me 
voter  in  order  to  induce  the  voter  to  vote,  or  to  refrain 
from  voting,  which,  with  reference  to  procuring  food 
to  be  consumed  in  f  utaro,  would  be  bribery. 

This  was  a  petition  against  the  return  of  Kr. 
Leveson-Gower,  who  was  elected  hy  a  majority 
of  ninety  over  his  opponent  Mr.  Wyld. 

RodweB,  Q.  C.  Harris,  and  Alexander  appeared  for 
the  petitioners. 

BaUantine,  Serjt.  and  C.  &  C.  Bowen  for  the 
respondent. 

The  only  real  point  in  the  case  had  reference  to 
alleged  treating  by  one  Grose.  The  total  amonnt 
proved  to  have  beeu  expended  in  refreshments  was 
about  80«.  In  1848  each  voter  received  a  he. 
refreshment  ticket. 

BodweU  called  twenty-one  witnesses,  all  to  prove 
intimidation  and  treating  against  Grose;  but  (hey 
only  proved  that  tea,  bread  and  butter,  meat,  and 
cider  had  been  supplied  on  a  very  moderate  scale 
to  Mr.  Gowers  supporters  after  they  had  polled. 
Some  of  the  witnesses  said  that  Grose  had  before 
the  election  said  to  them,  ''*■  If  you  come  in  and  vote 
for  Gower,  I  will  give  you  dinner,"  and  on  the  day 
of  election  he  said  to  the  wife  of  one  voter,  "Your 
husband  has  gone  against  us,  so  he  had  better  not 
come  to  dinner  now ;  I  shan't  give  him  aay." 

The  arguments  and  evidence  are  fully  discussed 
in  the  following  judgment : 

WiLLsa,  J.— The  petition  prays  that  it  may  be 
determined  that  Mr.  Edward  Frederick  Leveson 
Gower  was  not  duly  elected  or  returned,  and  that 
his  election  was  void.  No  scrutiny  is  prayed.  The 
dutpr  of  the  court  is  not  to  determine  whether  the 
majority  obtained  by  Mr.  Gower  at  the  election  did 
fairly  represent  the  opinion  of  the  inhabitants  and 
voters  of  this  borough,  that  he  was  in  their  judg- 
ment the  best  person  to  represent  them  in  Parlia- 
ment. The  question  is,  assuming  that  it  was  the 
judgment  of  the  majority  that  he  should  be  the 
member  for  the  borough,  whether  that  judgment 
ought  to  be  set  aside  by  reason  of  the  conduct  of  a 
person  called  William  Grose.  And  that  would  de- 
perd  upon  whether  WUliam  Grose  was  agent  of  Mr. 
Gower  for  the  purpose  of  the  election,  and  if  he  was, 
then  whether  he  is  shown  to  have  been  guilty  <rf 
bribery  or  treating  at  the  election.  With  respect  to 
whether  he  was  an  agent  of  Mr.  Gtower,  that  is 
partly  a  question  of  law,  and  partly  a  question  of 
fact.  Of  course,  there  are  many  persons  who  are 
employed  at  an  election,  and  who  in  one  sense  are 
agents  of  the  candidate,  but  who  are  not  agents  in 
the  sense  that  his  election  will  be  considered  void 
by  reason  of  their  misconduct.  What  is,  then,  the 
extent  of  authority  which  will  make  a  person  an 
agent,  so  that  misconduct  to  the  extent  of  bribery 
or  treating,  or  other  corrupt  practice,  will  have  the 
effect  of  unseating  the  member,  even  althou/j:h  he 
may  have  been  innocent  of  such  corrupt  prHciioe 
himself,  and  may  have  been  unaware  that  it 
was  committed,  and  may  even  have  forbidden 
it  to  be  committed  by  the  agent?  In  dis- 
cussing that  first  question,  I  feel  in  no  re- 
spect moved  by  any  supposed  hardship  of  the 
law,  which  says  unquestionably  that  if  an  elec- 
tion be  obtained  by  the  bribery  or  undue  influence 
of  an  agent,  that  election  shall  be  void.  The  result 
is  so,  unquestionably,  upon  principles  which  have 
been  sufllciently  explained,  and  have  been  long 
acted  upon,  and  which  I  conceive  to  be  dearly  ex- 
pressed, at  least  sufficiently  expressed,  by  the  86th 
section  of  the  Corrupt  Practices  Act  of  1854.  The 
only  matter  that  ever  made  me  entertain  a  doubt 
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upon  the  oonstraetaon  of  that  sectioii  was  the  in* 
clading  of  treeting   in  the   name  categrory    with 
bribeiT  and  undae  inflnenoe.    Bribery  is  dealt  with 
bj  tlie  Sted  and  drd  flections.   The  offence  of  bribery 
iieommitted  by  any  person  who  gives  or  promises 
anything  to  induce  another  to  rote,  or  to  abstain 
from  Toting ;  and,  of  course,  it  is  committed  by  a 
person  who  accepts  a  gift  or  offer,  no  matter  what 
the  form  of  the  gift  or  benefit  may  be.    The  lan- 
guage of  the  2nd  and  8rd  sections  is  sufficient,  I 
think,  to  include  eyery  case  of  an  unfair  attempt  to 
influence  by  a  gift  or  offer  of  any  advantage.    And 
the  offence  under  that  2nd  section  may  be  coounitted 
by  the  memb^  or  by  an  agent,  or  by  a  person  who 
is  wholly  unconnected  with  either.   The  4th  section, 
on  the  other  hand,  dealing  with  corrupt  treating  for 
the  purpoae  of  influencing  the  election,  or  a  vote  of 
s  voter  at  the  election,  in  terms  is  limited  so  far  as 
say  direct  penalty  is  imposed  to  the  candidate  and 
voter  only,  as  I  read  it,  and  therefore  it  seems  at 
first  si^t  aa  if  it  is  only  the  misconduct  of  the 
csndidate  in  respect  of  treating  that  should  have 
the  effect  of  avoiding  an  election.     When,  how- 
ever, the  36th  section  is  turned    to  it  is  found 
that    whether     the    candidate    himself    or    his 
sgents  be   guilty  of    bribery,  treating  or  undue 
iiSuenoe^  tlw  same  consequence  is  to  follow.    He 
csnnot  be  elected  during  the  existing  Pariiament, 
sad  he  is  also  rendered  incapable  of  sitting,  and  the 
Utter  words  have  the  effect,  not  only  of  preventing 
him  from  being  elected  infuturo  to  a  vacancy  during 
tiis  Parliament,  but  they  react  in  a  proceeding  like 
this  upon  the  election  which  is  in  question,  and 
make  it  the  duty  of  this  tribunal  to  declare  the 
election  to  be  void  so  soon  as  it  is  compelled  in  the 
course  of  its  duty  to  declare  the  candidate,  either 
bf  himself  or  his  agent,  guilty  of  either  of  those 
pnetioes.    The  doubt  whioh  crossed  my  mind  was, 
whether  reading  the  section  by  referring  each  to 
eseh,  it  ought  not  to  be  limited  to  bribery,  treating, 
or  undue  influence  of  a  candidate,  and  bribery  or 
iiDdne  influence  (not  treating)  of  his  agent,  but  I 
tfamk  to  put  that   limited  construction  upon  it 
would  be  to  adopt  what  certainly  has  not  been 
trasled  as  the  fair  interpretation  of  the  Act.    I 
thmk  that  the  literal  interpretation  of  the  d6th 
leetion,  withoat  reference  to  the  difficulty  arising 
out  of  the  4tli,  is  the  proper  one  to  be  adopted. 
Before  I  leave  the  Act,  I  think  I  ought  to  refer  to 
the  28rd  section,  and  put  that  out  of  the  case. 
Now,  wliile  it  appears  clear  to  me  that  the  36th 
leetion  does,  by  reference  to  the  4tli,  make  corrupt 
treating  by  an  agent  a  ground  for  holding  the 
deetion  to  be  void,  I  am  equally  clear  thi^  the 
86th  section  doee  not  so  incorporate  the  23rd  section 
u  that  an  act  done  by  either  the  member  or  an 
igent,  in  violation  of  the  23rd  section  only,  shall 
make  the  election  void,  unless  that  act  also  falls 
within  the  pfovisions  of  the  4th  section.    It  should 
leemtohave  been  usual  in  former  times,  and  for 
taght  I  know  it  may  have  been  the  practice  (and 
no  doubt  was  the  practice)  at  least,  up  to  the  year 
1854,  when  the  Ck>rrupt  Practices  Act  was  passed, 
without  any  improper  design  upon  the  voters,  with 
a  view  to  profusion,  which  some  might  dignify  by 
the  name  of  hospitality,  but  a  practice  which  I  am 
sfrsid  was  resorted  to,  in  some  cases,  rather  for  dis 
play  than  with  any  generous  feeling,  to  give  every 
vuter  who  came  np  pledged  for  a  candidate,  or  who 
had  voted  for  a  candidate  at  the  election,  refresh- 
ment, either  by  opening  a  common  table  at  some 
inn  where  the  voters  breakfasted  before  they  went 
to  the  poll,  or  where  they  had  refreshment  before 
they  left  the  town  after  polling,  and  before  they  re- 
toraed  to  their  homes ;  and  it  is  clear  that  such  a 
practice  must  have  prevailed  in  this,  amongst  other 
boroughs,  because  I  find  in  the  case  of  the  Borough 
9/  fiwhM,  1  Pow.  Bod.  and  Dew,  that  the  com- 


mittee, whilst  they  seated  Mr.  Wyld,  who  was  re* 
turned  upon  that  occasion,  I  think,  with  Mr.  Lacy, 
reported  to  the  House  that  a  system  was  pursued 
(and  that  system  I  have  no  doubt  was  general^  as 
soon  as  a  voter  had  given  his  vote,  of  giving  him  a 
ticket  for  fi«.  worth  of  refreshment ;  and,  although 
the  facts  are  not  stated  very  precisely  in  the  Elec- 
tion Beports,  I  rather  collect  that  Uiat  was  the 
practice  on  both  sides ;  and  there  the  giving  of  tho 
is,  tickets  was  not  traced  to  the  members  or  their 
agents,  and,  therefore,  the  question  did  not  arise,  as 
in  this  case,  whether  it  was  to  be  considered  treat- 
ing sufficient  to  avoid  the  election ;  but  I  cannot  help 
thinldng  that  that  was  the  sort  of  practice  with 
which,  whether  corrupt  or  not,  the  Legislature  was 
dealing  in  the  23rd  section  of  the  statute,  and  also 
I  am  inclined  to  believe,  though  I  cannot  precisely 
cite  my  warrant  for  believing  it,  that  where  a 
farmer,  for  instance,  came  up  from  a  distance  to 
vote  at  a  county  election,  it  was  not  uncommon  to 
have  such  an  open  table  as  that  to  which  I 
have  referred,  not  for  tiie  purpose  of  catching 
people's  votes  by  the  attraction  of  the  meal, 
but  simply  as  a  thing  which  was  then 
thought  reasonable,  and  was  not  uncommon. 
If  to  give  a  voter  something  to  eat  upon  the  day  of 
the  polling  had  been  in  itse&  treating,  the  23rd  sec- 
tion would  have  been  unnecessary,  the  4th  section 
dealing  with  corrupt  treating  would  have  been  suffi- 
cient to  dispose  of  the  case;  moreover,  if  it  had  been 
intended  by  the  Legislature  in  making  that  sort  of 
practice  which  prevailed  here  and  elsewhere  illegal, 
as  no  doubt  it  is  now  by  the  2drd  section,  also 
amount  to  corrupt  treating  within  the  meaning  of 
the  4th  section,  the  Legislature  would  have  so  de- 
clared itself  in  the  23rd  section ;  has  the  Legislature 
so  declared  itself?  The  4th  section  deals  with  tiie 
case  of  ^*  a  candidate  who  shall  corruptly  by  him- 
self," and  so  on,  "  provide  or  cause  to  be  provided," 
and  80  on,  **  any  meat,  drink,"  and  so  on,  **  for  any 
person  in  order  to  be  elected,"  which  would  refer  to 
a  general  ing^tiation,  *<  or  for  being  elected,"  which 
seems  only  to  be  an  echo  of  the  former  sentence,  **  or 
for  the  purpose  of  corruptly  influencing  that  person, 
or  any  ether  person,  to  give,  or  refrain  from  giving, 
his  vote,"  which  would  seem  to  deal  with  pampering 
the  appetite  of  some  particular  person  or  persons, 
without  any  general  hospitality  in  the  wi^  of  ingra^ 
tiation.  In  order  that  the  case  should  fall  within 
that  section  it  is  necessary  to  prove,  not  only  the 
fact  that  meat  or  drink  was  given  to  a  voter  (I  am 
now  dealing  with  treating),  but  that  It  was  done 
with  a  corrupt  design  to  influence  the  election,  or 
to  obtain  a  vote  or  votes.  Now,  turning  to  the  23rd 
section,  which  deals  with  the  mere  fact  of  giving 
refreshments  to  voters  on  the  day  of  the  poll,  that 
section,  after  reciting  that  doubts  have  arisen  as  to 
whether  the  giving  refreshments  to  voters  on  the 
day  of  nomination  or  polling  be  or  be  not  according 
to  law,  and  that  it  is  expedient  that  such  doubts 
should  be  removed,  goes  on  to  "  declare  " — it  seems 
a  remarkable  word  to  use,  because  I  cannot  find 
that  a  precise  sanction  was  previously  attached,  but 
that  is  of  little  consequence  here,  for  it  enacts 
that  '*  the  giving,  or  causing  to  be  given,  to  any 
voter  on  the  day  of  nomination  or  day  of  pdling, 
on  account  of  such  voter  having  polled,  or  being 
about  to  poll,  any  meat,  drink,  or  entertainment  in 
the  way  of  refreshment,  or  any  money  or  "  (now  we 
come  to  Bodmin  in  the  old  times)  "ticket 
to  enable  such  voter  to  obtain  refreshment, 
shall  be  deemed"  what?  not  corrupt  treating,  but 
''shall  be  deemed  an  illegal  act"  Now,  what 
are  the  consequences  that  follow  ?  A  person  who 
is  guilty  of  the  offence  of  corrupt  treating  under  the 
4th  section  is  to  forfeit  50iL ;  and  a  voter  who  shall 
corruptly  accept  meat,  drink,  and  so  on,  so  given 
under  the  4th  section,  shall  be  incapable  of  voting 
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at  the  election,  and  his  vote  if  given  shall  ba  utterly  | 
void.  That  is  the  consequence  under  the  4th  section. 
A  further  consequence  under  the  36th  section,  as  I 
have  already  explained,  will  be  that  where  such 
treating  takes  place  that  election  is  void.    Under 
the  2dri  section,  on  the  other  hand,  the  only  conse- 
quence is  that  the  person  offending,  by  which  I 
understand  the  person  who  gives  the  voter  the  meat 
upon  the  days  of  nomination  or  polling,  whether 
with  a  corrupt  intention  or  not,  shall  forfeit  the 
sum  of  40«.  for  each  offence,  to  any  person  who 
shall  sue  for  the  same,  together  with  the  full  costs 
of  the  suit.    The  result,  therefore,  is  that  the  true 
question  here  is,  first  of  all,  whether  Grose  did  give 
the  entertainment  (I  would  rather  call  it  refresh- 
ment than  entertainment)  which  people  did  enjoy  at 
his  house  to  'voters  on  account  of  having  polled,  or 
being  about  to  poll.    I  think  I  should  rather  read 
"  having  polled,"  because  I  do  not  recollect  that  anjr 
person  is  stated  to  have  gone  to  the  house  and  to 
have  proceeded  from  the  house  to  the  poll ;  whether 
what  Grose  did  was  only  letting  persons  who  had 
polled  eat  at  the  house  on  account  of  having  polled, 
or  whether  the  house  was  open  with  the  corrupt 
intention  of  catching  the  Lanivet  people  as  they 
came  in,  and  inducing  them  to  vote  for  Gower,  upon 
the  gnx)und  that  they  could  by  doing  so  obtain 
admission  to  Grose's  house — I  say  whether  what 
Grose  did  was  a  mere  illegality  within  the  23rd 
section,  supposing  it  to  have  been  illegal,  or  whether 
it  was  a  corrupt  illegality  so  as  to  come  within  the 
4th  section.    There  is  a  third  point  of  view  in  which 
the  matter  might  be  regard^  but  that  is  only 
material  so  far  as  Grose's  liability  to  penalty  is  con- 
cerned ;  namely,  whether  his  account  of  what  was 
done  is  to  be  accepted,  and  the  meal  which  he  [nro- 
vided  was  merely  a  meal  to  which  he  might  ask  in 
a  tenant  or  a  neighbour  without  any  particular 
reference  to  the  election  at  all,  except  in  so  far  as 
people   were   collected    together  at  the   election, 
amongst  whom  he  might  sdect  such  persons  as  he 
wished  to  meet  at  his  house— and  whether  you  could 
say  that  it  really  was  even  within  the  23rd  section, 
on  account  of  a  voter  having  polled,  or  being  about 
to   polL    But  I   think  that  that  would  only  be 
material  for  the  co  isideratioi  of  a  jury  in  the  event 
of  Grose  being  proceeded  against  for  the  penalty ; 
and  Inasmuch  as  my  impression  in  this  case  rather 
is,  taking  the  whole  of  the  evidence  together,  that 
the  case  did  fall  within  the  23rd  section,  although 
naturally  I  do  not  wish  to  pronounce  an  opinion 
against  a  man  upon  either  clause,  in  a  case  where 
he  is  not  personally  represented,  it  is  not  necessary 
that  I  should  very  much   consider  the  evidence 
with   the  view    to    acquitting   Grose   altogether. 
I   should   rather   like   to    hear    counsel   on   his 
behalf  before  I  positively  pronounced  the  opinion 
that  he  was  subject  to  any  penalty.    I  must,  how- 
ever, decide  in  this  case,  whether  the  4th  section 
has  been  violated  or  not.    Now,  assuming  that  the 
feast  was  given  with  the  view  of  influencing  the 
election,  "corruptly  given,'*  which  I  should  have 
thought  was  the  same  thing  as  "  with  the  view  of 
influencing  the  election,"  by  attracting  poor  people 
coming  up  from  Lanivet,  and  making  them  vote 
otherwise  than  they  would  have  done,  under  the 
impression  or  expectation  that  they  were  to  have  a 
dinner  at  Grose's ;  assuming  that  to  be  made  out, 
th^re  was  corrupt  treating,  and  if  Grose  was  an 
agent  the  election  is  void,  without  reference  to  the 
question  of  bribery.    But  there  is  the  question  of 
bri  >ery  still  to  be  considered,  because,  quite  apart 
fro  n  the  proper  inference  to  be  drawn  from  the 
mere  fact  that  there  was  that  meal  at  Grose's  at 
which  persons  who  had  voted  for  Mr.  Gower,  after 
they  had  so  voted,  got  refreshment  under  circum- 
stances in  which  it  would  be,  to  say  the  least,  in- 
congruous, that  Wyld'B  voters  should  present  them- 


selves,  though  some  did  so  and  were  not  refused ; 
assuming  that  one  ought  not  from  that  mere  fact  to 
conclude  more  than  that  the  28rd  section  was 
violated,  and  that  one  ought  not,  under  the  circum- 
stances, to  conclude  that  the  4th  section  was 
violated,  there  would  still  remain  to  be  considered 
the  question  whether,  over  and  above  the  facts 
to  be  considered  with  reference  to  the  4th 
and  23rd  sections,  there  was  not  a  previous 
promise  made  by  Grose  to  one  or  more  persons 
(one  would  be  quite  enough),  that  if  he 
came  in  and  voted  for  Gower  he  should  have  a 
dinner  at  Grose's.  I  quite  agree  with  the  law  as 
laid  down  by  Mr.  Rodwell  in  his  elaborate  reply  on 
the  part  of  the  petitioner,  that  if  that  were  made 
out,  quite  apart  from  the  question  of  corrupt  treat- 
ing, there  would  be  a  bribe  within  the  first  clause 
of  the  2nd  section,  by  reason  of  Grose  offering  valu- 
able consideration  to  the  voter  in  order  to  induce 
the  voter  to  vote,  or  to  refrain  from  voting,  which, 
with  reference  to  procuring  food  to  be  consumed  in 
futuroy  would  be  bribery  :  whereas  the  mere  giving 
of  food  to  be  consumed  on  the  spot  is  looked  upon 
certainly  in  a  more  lenient  way,  and  is  dealt  with 
separately  in  the  manner  which  I  have  already 
described  by  the  4th  section.  It  is  somewhat 
remarkable  with  reference  to  this  distinction  be- 
tween bribery  and  treating,  that  it  has  existed  from 
very  early  times;  and  that  even  with  respect  to 
that  form  of  bribery  which  has  always  been  con 
sidered  the  most  odious,  the  bribery  of  a  person  who 
holds  a  judicial  place,  express  provisions  have  been 
made  distinguishing  treating  from  bribery.  And, 
without  going  bpck  to  old  books,  I  may  mention 
what  is  within  my  own  knowledge,  that  when  I  took 
the  oath  of  a  judge  some  fourteen  years  ago,  one  of 
the  terms  of  that  oath  was  (and,  unless  it  has  been 
altered  by  the  recent  Acts,  I  suppose  judges  take 
the  same  oaths  at  the  present  day),  *^you  shall  not 
take  any  gift  from  any  man  who  may  have  plea 
pending  before  you,  unless  it  be  meat  or  drink,  and 
that  of  small  value."  That  is  not  a  mere  form 
chanted  by  the  person  who  takes  that  oath,  which 
has  existed  and  been  handed  down  from  very  ancient 
times ;  it  is  as  much  as  to  express  that  the  law  will 
trust  even  a  person  who  may  have  to  decide  upon 
the  lives  and  pioperties  of  others  to  take,  but  only 
in  the  form  of  refreshment,  which  is  to  be  con- 
sumed at  the  moment  and  not  pocketed  or  reserved 
for  future  enjoyment,  small  quantities  of  meat  and 
drink.  Moreover,  it  is  an  illustration  of  that  say- 
ing which  is  quite  familiar  to  lawyers,  that  the  Isw 
deals  with  substance  and  not  with  shadows.  Tbe 
law  allows  those  trivial  matters  which  occur  from 
time  to  time,  and  car  not  be  prevented,  which  really 
do  no  mischief  except  in  the  minds  of  the  sus- 
picious and  the  prejudiced,  to  go  on  as  usuaL  It 
allows  those  who  are  engaged  in  a  public  duty  to 
do  that  which  is  ordinary  and  usual  in  life,  and 
cannot  be  brought  to  a  standstill  in  the  way  of 
eating  and  drinking,  with  an  express  declaration 
that  unless  there  be  something  more  suspicious,  no 
inference  is  to  be  drawn  against  a  person  who 
simply  eats  or  drinks  in  the  way  of  moderate  re- 
freshment. Well,  now,  I  am  quite  conscious  that 
that  which  might  present  attractions  to  one  man 
which  he  could  not  resist,  may,  to  another,  appear 
possible  to  avoid.  A  hungry  creature  will  go  into 
the  trap  for  a  bait,  at  which  the  well-fed  one  will 
turn  up  his  nose  with  disdain.  But  it  must  be 
obviuud  (I  have  said  enouith,  and  I  meant  no 
more  in  what  I  said  than  to  introduce  what 
really  is  at  the  bottom  of  the  decision  in  all 
these  cases),  that  the  judge  must  satisfy  his 
mind  wliether  that  which  was  done  was  really  done 
in  so  unusual  and  suspicious  a  way  that  he  ought 
to  impute  to  the  person  who  has  done  it  a  criminal 
intention  in  doing  it ;  or  whether  the  circumstances 
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•re  mich  that  it  may  fairly  be  imputed  to  the  man's, 
I  will  not  say  caprice,  because  if  a  man  tells  me  *'  I 
im  capricious,"  I  tell  him  ^*  you  have  not  given  a 
sufficient  explanation  of  what  you  did," — but  to  a 
man's  generosity  or  his  profusion,  or  his  desire  to 
express  his  goodwill  to  tliose  who  honestly  help  his 
esose  without  resorting  to  the  illegal  means  of 
sttrscting  voters  by  means  of  an  appeal  to  their 
appetites.  I  conceive,  therefore,  that  this  really  is, 
sfter  wXL,  a  nciere  question  of  fact  upon  the  whole  of 
the  evidence ;  and  I  must  consider  what  impression 
the  whole  of  the  evidence  has  made  upon  my  mind, 
to  see  upon  this  part  of  the  case  whether  I  ought  to 
impute  to  Oiose  corrupt  treating  within  the  4th  sec- 
tion ;  whether  I  ought  to  believe  the  evidence  so  as 
to  set  upon  it ;  that  if  there  was  no  case  of  corrupt 
treating  apart  from  the  previous  promise,  Uiere 
neverthelesa  was  the  previous  promise,  because 
that,  however  small  the  benefit,  if  conditional  upon 
voting  or  abstaining  from  voting,  would  be  a  bribe. 
I  mentioned,  however,  that  it  was  also  necessary  to 
ooosider  upon  the  evidence  whether  Grose  was  an 
agent  Now,  I  cannot  say  that  I  think  there  is  any 
very  great  difficulty  in  the  law  upon  that ;  I  should 
have  thought  the  meaning  of  the  86th  section  is 
this,  that  lif,  supposing  bribery,  treating,  or  undue 
influence  to  have  been  legal  acts,  it  would 
have  been  within  the  scope  of  the  employ- 
ment of  the  person  who  commits  either  of  them 
to  do  that  in  advancing  the  views  of  the  can- 
didate in  the  capacity  in  which  the  agent  is 
employed ;  then  his  committing  such  acts,  notwith- 
standing that  they  are  illegal  by  the  statute,  shall 
bind  the  member  to  the  extent,  not  of  making  him 
subject  to  penalties,  but  for  the  public  benefit  of 
having  the  election  at  which  such  practices  took 
plaoe  by  an  agent,  declared  void;  upon  that  the 
law,  as  it  has  been  laid  down,  appears  to  me,  I  own, 
to  be  reconcileable  to  anybody's  common  sense.  All 
I  say  now  is,  that  the  agent  must  be  an  agent 
employed  by  the  member  to  canvass ;  that  is  not 
necessarily  to  canvass  generally,  but  to  canvass 
a  particular  voter  or  voters  in  respect  of  whom  the 
set  was  done.  Of  course,  it  might  be  extended,  on 
the  one  hand,  to  a  person  engaged  in  the  general 
business  of  the  election,  who,  of  necessity,  would 
have  the  power  implied  of  doing  the  minor  act  of 
getting  votes ;  on  the  other  hand,  it  might  be 
limited  to  the  case  of  a  person  who  was  employed 
to  canvass  a  particular  voter  or  particular  voters 
only,  and  then  that  person  would  be  one  whose 
aotboiity,  being  limited  to  such  voter  or  voters,  his 
illegal  act  in  respect  of  others  could  not  a£fect  the 
member,  because  he  would  be  only  an  agent  in  the 
particular  limited  capacity.  Again,  there  might  be 
pat^  proceeding  still  in  the  same  direction,  cases  in 
which  a  person,  although  nominally  and  popularly  a 
canvasser,  would  really  be  no  agent  at  all;  you 
mif^t  put  the  case,  which  I  believe  is  not  uncom- 
mon, and  which  I  could  conceive  might  take  place 
very  easily  in  a  county  or  other  large  constituency, 
without  authority,  properly  speaking,  to  canvass  at 
all ;  a  person  who,  though  called  a  canvasser  nominally, 
was  in  substance  not  a  man  whose  influence  was  relied 
upon,  but  was  rather,  upon  the  facts,  a  mere  messenger 
sent  round  to  know  how  the  voters  in  the  district 
meant  to  give  their  votes — a  person  sent  round 
rather  for  information  for  his  employer  than  with  a 
view  to  his  exercising  any  influence,  either  personal 
or  by  his  powers  of  persuasion,  upon  the  persons 
whom  he  was  sent  to  ask  how  they  meant  to  vote. 
And  I  can  conceive  that  it  would  be  very  unjust 
with  reference  to  the  latter  class  of  persons,  unless 
he  were  really  proved  to  be  an  agent  by  other  evi- 
dence, to  make  the  member  liable  for  what  he  did, 
to  hold,  in  fact,  that  he  was  an  agent  at  alL  In 
dealing  with  this  part  of  the  case,  I  should  like  to 
refer  to  a  section  in  the  Parliamentary  Elections 
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Act  1868,  which,  I  think,  is  not  without  Its  sig- 
nificance ;  and  it  may  be  interesting,  inasmuch  as 
this  matter  appears  natursily  to  have  attracted  so 
very  much  attention.  It  is  the  44th  section; 
it  is  the  section  which  imposes  upon  the  member 
the  additional  penalty  of  forfeiting  his  elec- 
tion in  the  event  of  his  employing  any  person 
who  has  been  previously  found  guilty  of  any  cor- 
rupt practice  by  any  competent  tribunid.  The 
expression  there  used  is  a  man  engaged  at  the  elec- 
tion *'  as  a  canvasser  or  agent  for  the  management 
of  the  election."  One  had  not  at  first  notic^  that 
particularly,  but  it  seems  curiously  to  chime  iu 
with  the  rule  adopted  by  the  judges  who  have  had 
to  deal  with  these  matters.  Now,  with  respect  to 
Grose,  supposing  it  were  lawful  to  bribe,  and  sup- 
posing that  he  had  said  to  one  of  the  Lanivet  people, 
'*  I  will  give  you  a  5L  note  if  you  will  come  in  and 
vote  for  Gtower,"  assuming  Grose,  for  instance,  to 
have  been  an  agent,  and  that  that  were  a  lawful 
act,  what  would  Mr.  Oower  have  had  to  complain 
of?  Nothing  whatsoever;  he  would  have  had  a 
man  who  was  so  ardent  in  his  cause  that  he  not 
only  canvassed  a  voter,  but  he  backed  his  canvass 
by  a  sum  paid  out  of  his  own  pocket  for  the  purpose 
of  advancing  Mr.  Gower's  cause.  And  so  with 
respect  to  the  treating,  and  so  with  respect  to  the 
undue  influence ;  I  am  far  from  thinking  that  it  is 
at  all  unjust,  on  the  ground  that  those  acts  are 
beyond  what  has  been  called  the  legal  scope  of  the 
authority  of  an  agent  to  impose  any  consequence 
upon  a  member  when  they  happen  to  be  illegal,  and 
I  have  no  doubt  at  all  in  reading  the  d6th  section 
in  the  manner  I  have  already  explained.  I  am  afraid 
this  is  rather  a  long  introduction  upon  the  question 
of  law,  but  it  is  so  important  that  persons  should 
not  mistake  the  grounds  of  decision  in  these  cases 
that  I  have  endeavoured  to  be  full  and  clear  upon 
the  subject.  Now,  first  of  all,  was  Grose  an  agent  ? 
My  impression  is  that  there  is  evidence  of  Grose 
being  an  agent,  but  that,  I  think,  is  rather  evidence 
from  Grose's  own  statements  than  from  the  rest  of 
the  case.  I  entirely  believe  Mr.  Gower  when  he 
says  that  he  never  meant  him  to  be  an  agent,  that  he 
was  rather  thrusting  himself  upon  him,  and  also  I 
have  no  observation  to  make  upon  the  evidence 
of  Collins.  Grose  was  twice  canvassing  with 
Mr.  Gower,  he  certainly  was  brought  in  as 
knowing,  and,  I  presume,  having  an  influence 
over  some  of  the  Lanivet  people ;  he  had  a  list  given 
him  by  Collins,  although  he  obtained  it  from  Collins 
by  g^at  pressure,  and,  moreover,  he  was  engaged 
during  the  day  of  the  election  in  bringing  people  up 
to  the  poll.  On  the  other  hand,  there  is  the  fact 
that  he  had  no  canvass  book,  which  would  go  a  long 
way  in  the  opposite  direction,  considering  that  those 
who  were  intended  to  be  regular  agents  had  canvass 
books.  And  there  is  the  certain  fact,  as  I  think, 
that  if  he  was  an  agent  his  agency  was  confined  to 
Lanivet ;  bot  I  pass  that  by  without  further  dwell- 
ing upon  it.  I  rather  think,  taking  the  whole  of 
the  evidence  together,  that  I  should  have  arrived  at 
the  conclusion,  if  necessanr,  that  if  Grose  played 
false  with  respect  to  those  Lanivet  people,  although 
he  never  was  intended  to  be  an  agent  in  the  sense  in 
which  that  word  is  popularly  used,  yet  so  far  as  he 
canvassed  the  Lanivet  people  he  might  fairly  have 
been  taken  to  have  done  so  with  authority,  b> 
reason  of  Mr.  Gower  not  forbidding  him  to  canvass 
any  further,  and  Collins  letting  him  have  a  list,  his 
being  selected  as  the  person  to  influence,  so  to  speak 
(I  mean  fairly  influence),  Lanivet,  and  his  activity 
on  the  day  of  the  polling.  I  think  Mr.  Bodwell  is 
right  in  saying  that  these  facts  would  amount  to 
evidence  of  agencv  (I  say  ^^  evidence  of  agencv" 
carefully),  and  I  think  that  if  you  could  show  of  a 
person  in  the  position  of  Grose  any  substantial  case 
of  doing  illegal  acts  in  advancing  Mr.  Gower's  return 
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a  case  would  be  made  out  upon  which  Grose  would 
haye  avoided  the  election,  in  so  far  as  the  question 
of  agency  is  concerned.    Now,  I  must  pass  on  to  the 
rest  of  the  case,  and  here,  as  Mr.  Rodweli  said  I 
have  a  very  difficult,  and  in  some  respects  a  painful 
question  (although  I  do  not  feel  the  same  pain  as 
he  sought  to  impress  me  I  ought  to  feel  in  deciding 
it\  that  is  the  question,  what  was  the  real  character 
of  the  transaction  at  Grose's ;  was  it  an  illegal  one, 
and,  if  so,  was  it  illegal  within  the  sense  of  either 
the  2nd  or  the  4th  section  ?    I  say,  I  do  not  feel 
this  so  painful  a  duty  as  Mr.  Rodweli  said  it  was, 
because  I  by  no  means  feel  it  necessary  (I  do  not 
think  I  should  shrink  from  the  duty  for  one  moment 
if  it  did  become  necessary)  to  pronounce  that  Grose, 
or  that  the  numerous  persons  who  were  called  as 
witnesses,  and  who  more  or  less  varied  in  their 
testimony  from  that  of  Grose,  were  guilty  of  wilful 
perjury.    I  must  remember  the  circumstances  of 
which  these  people  are  speaking,  and  I  must  re- 
member their  conflipting  interests  and  desires  in 
the  matter,  and  I  must  remember  to  adopt  the  figure 
wdl  used  by  Mr.  Rodweli  in  reply,  as  comparing 
the  riew  which  he  presented  to  the  yiew  which  was 
presented  by  my  brother  Ballantine,  in  stating  the 
case  for  the  respondent,   that  these  people  were 
looking  at  the  facts  each  through  a  different  glass 
and  a  different  coloured  medium,  and  I  think  that 
in  this  case  the  media  were  of  several  different 
colours,  because  when  the  evidence  of  contradiction 
comes  to  be  compared,  it  appears  to  me  that  there 
are  cases  in  which  Grose  is  at  variance  with  two 
people,  each  of  which  two  people  gives  an  account 
not  reconcilable  with  that  which  is  given  by  the 
other,  but  almost  as  irreconcilable,  to  my  mind, 
with  that  which  is   given  by  the  other  as  with 
that  which  was  given  by  Grose;  and  I  must  also 
remember  that  there  are  classes  of  cases  to  which,  I 
think,  I  must  now  append  these  election  cases,  in 
which  people,  looking  at  that  which  took  place 
from  different  points  of  view,  with  different  degrees 
of  attention,  with  different  degrees  of  absorption  by 
other  business  from  that  which  is  on  hand  at  the 
time,  bring  away  entirely  different  impressions  of 
the  same  transaction,  and  do  so  honestly.    They 
recite  those  different  impressions  in  the  way  of  a 
connected  story  in  a  oourt  of  justice,  they  contra- 
dict one  another,  and  in  those  cases  very  often,  they 
being  persons  of  equal  worth,  it  is  necessary  for  a 
juiT  to  say,  not  that  this  person  has  perjured  him- 
self or  that  person  has  perjured  himself,  but  some- 
times simply,  "  We  believe  the  one,"  or  **  We  believe 
the  other,"  according  to  the  probabilities  of  the  case, 
and  especially,  I  think,  with  reference  to  those  pro- 
babilities which  are  to  be  found  on  an  inspection  of 
what  some  persons  have  called  the  '^  real  evidence  " 
of  the  case,  that  is,  the  evidence  which  has  been 
given  with  respect  to  things,  the  character  of  which 
ooald  not  be  misrepresented  or  greatly  exaggerated 
without  intention,  and  as  to  which  it  is  very  often 
found  that  the  witnesses  the  most  contradictory 
will  agree,  whereas  their  evidence,  in  so  far  as  it  is 
matter  of  impression  or  opinion,  or  coloured  by  their 
expectations  or  their  desires,  has  been  quite  in  con- 
flict. I  speak  here  especially  of  the  sort  of  entertain- 
ment that  was  provided  to  begin  with.    About  that 
there  can  be  no  doubt ;  I  must  deal  with  it  presently. 
But  there  is  another  sort  4ii  conclusion,  and  it  is 
one  at  which  I  am  very  much  more  disposed  to 
arrive  in  this  case,  namely,  that  neither  class  of 
witnesses  has  given  a  very  precise  or  exact  account 
of  the  transaction;  that  also  very  often  happens, 
because  people's  memories  are  warped  (of  course 
they  will  be  warped)  by  prejudice,  and  some  people 
will  remember  one  part  of  the  case^  and  will  exagge- 
rate it  a  little,  especially  in  a  matter  of  intention, 
as  this  is,  according  to  their  views  of  what  they 
think  the  person  *bey  are  H^eaking  of  intended ; 


while  another  man,  again,  will  very  much  underrate 
it,  because  he  is  conscious  that  he  had  not  the  guilty 
intention  which  is  imputed  to  him,  and  he  fancies 
he  has  conducted  himself  rather  better  in  the  matter 
than  he  really  did.  However,  these  are  mere  general 
remarks ;  I  rather  address  them  to  myself  than  use 
them  as  reasons  for  the  judgment  at  which  I  have 
arrived.  My  conclusion  is,  that  this  evidence  must 
be  strictly  examined  for  the  purpose  of  seeing  how 
f ai  either  of  the  views  presented,  that  there  was  a 
corrupt  intention,  or  a  previous  promise,  should  be 
adopted ;  and,  in  the  end,  the  judge  can  only  say, 
"  I  adopt  the  one  side,"  or  "  I  adopt  the 
other."  Now  I  must  first,  as  I  indicated  in  the 
course  of  stating  the  law,  consider  whether  this 
transaction,  standing  without  the  evidence  of 
the  alleged  previous  promises  to  persons  that 
they  should  enjoy  a  dinner  if  they  voted  for 
Mr.  Gower,  could  be  construed  as  within  the 
corrupt  treating  clause.  With  respect  to  that, 
certainly  there  are  two  circumstances  which  ougiit 
to  be  regarded:  first  of  all,  the  amount,  the 
quantity,  and  kind  of  food  and  drink  which  were 

Sx>vided,  and  I  think  I  might  say  especially  the 
tter.  In  order  to  determine  the  quantity,  of  course 
Sou  must  compare  it  with  the  persons  who  were  to 
e  corruptly  dealt  with,  if  the  intention  was  to 
corruptly  deal  with  anybody.    Viewing  this  as  a 
case  of  treating,  the  question  is,  whether  it  was  a 
corrupt  treating  of  the  voters  of  Lanivet.    That  was 
why  I  could  not  help  asking,  at  the  end  of  the  case, 
how  many  voters  came  up  from  Lanivet,  and  also 
how  many  voted  for  the  one  side,  and  how  many  for 
the  other.    I  found  that  there  were  the  two  pieces 
of  beef,  off  part  of  which  Grose  had  his  dinner  upon 
the  Sunday,  and  off  the  other  piece  of  which  he  had 
his  dinner  on  the  Monday  (which  were  originally 
201b.) ;  a  leg  of  mutton  of,  I  think,  Sib.  or  91b. ;  one 
witness  said  six  loaves  of  bread,  the  end  of  a  barrel 
of  cider,  some  butter,  a  quarter  of  a  pound  of  tea, 
and  certain  trifles  which  would  go  in  the  eating  of 
the  meat,  and  there  was  also  some  cheese  sent  for  in 
the  course  of  the  day ;  I  think  about  21b.  of  cheese ; 
these  formed  the  meats  aud  drink.    The  persons  to 
be  operated  upon  were  voters  of  Lanivet  169,  or 
taking  those  who  voted,  147 ;  91  of  whom  voted  for 
Mr.  (Sowet,  and  66  of  whom  voted  for  Mr.  Wyld. 
Now,  it  is  necessary  to  see  first,  whether  there  was 
such  a  provision  made  at  Grose's  as  would  amount 
to  keeping  open  house  for  the  voters  from  Lanivet 
who  came  in  and  voted  for  Mr.  Gower ;  secondly,  I 
think  we  must  consider  who  actually  came  to  the 
repast,  which  is  another  part  of  the  nal  evidence  of 
the  case.    The  persons  who  actually  came  to  the  re- 
past are  variously  stated ;  I  do  not  think  I  have  more 
than  thirty ;  I  will  take  it  as  under  thirty.  I  believe 
that  if  I  were  to  take  the  evidence  on  the  part  of 
the  petitioners  as  it  came  from  the  mouths  of  the 
witnesses  before  the  watchers  were  called,  I  should 
say  diat  there  were  about  thirty,  a  great  portion  of 
whom  were  women  or  children  who  were  connected 
with  voters.    If  I  took  the  evidence  of  the  watchers, 
and  added  that,  I  should  conclude  that  there  were 
between  twenty  and  thirty  voters,  and  that  there 
was  a  proportion  also  of  women  and  children  who 
came  in  with  the  voters.    I  cannot  make  out  that 
any  person  who  voted  at  the  election  went  to  Grose's 
house  before  he  actually  voted.    I  think  that  is  not 
inmaterial;  people  coming  in  after  a  walk  from 
Lanivet,  especially  towards  the  dinn«  hour,  and 
who  were  likely  to  be  at  all  influenced  by  food  and 
drink,  would,  some  of  them  at  least  one  would 
think,  have  dropped  in  at  Grose's  to  see  what  the 
fare  was  likely  to  be,  before  going  to  thepolL    I 
cannot  flnd  that  anybody  went  tiiere  before  he  went 
to  the  poll ;  I  cannot  flnd  that  thefe  was  anybody  at 
the  poll  (as  was  pointed  out  on  the  part  of  the 
re^ondent)  to  show  people  to  Grose's  after  they  had 
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toled.  Tlie  information  of  what  was  going  on  at 
Ghrose's  appears  to  have  spread  in  the  afternoon,  and 
not  unnatarallyf  since  Grose's  was,  I  think,  nearly 
opposite  the  house  of  the  agi'nt  for  Mr.  Wyld, 
and  one  of  the  witnesses  called,  if  I  do  not  mis- 
take, was  a  servant  from  that  house ;  the  people  in 
that  house  would  have  seen  some  persons  going 
into  Grose's,  some  of  whom  were  voters,  and  then 
the  news  would  have  spread  io  Mr.  Wyld's  people, 
and  the  watchers  would  have  been  sent,  and  the 
crowd  that  came  in  and  scrambled  for  what  was 
left  and  carried  off  the  bones,  would  very  naturally 
have  been  attracted  to  the  place,  and  even  the  boys 
of  Bodmin  would  become,  as  they  were,  so  indig- 
nant, as  to  ai^ly  an  epithet  to  Mr.  Gower,  which 
he  certainly  did  not  in  the  least  merit,  whatever  be 
the  fate  off  the  petition.  That  is  the  way  in  which, 
taking  what  I  call  the  real  evidence  of  tne  transac- 
tion, the  announcement  of  the  repast  appears  to 
have  been  made.  It  seems  a  little  remarkable,  if 
that  so-c%lied  feast  is  to  be  dealt  with  as  corrupt 
treating,  and  was  intended  to  attract  the  Lanivet 
voters,  and  to  entrap  them  into  voting,  contrary  to 
their  previous  intentions,  for  Mr.  Gower,  that  there 
•boold  have  been,  first  of  all,  no  announcement  of 
the  place  given  at  the  poll ;  and,  secondly,  that  the 
matter  should  have  been  carried  on  in  such  a  man- 
ner that  it  must  have  become  known.  A  good  deal 
of  additional  light  is,  I  think,  thrown  upon  it  by 
the  drcttmstanoe  that  several  of  the  witnesses  who 
were  called  (as  I  shall  point  out  presently)  to  prove 
what  took  place,  stated,  not  that  they  were  invited 
by  Grose,  but  that  they  went  themselves,  because 
they  had  been  informed  by  some  other  person 
that  diere  was  an  entertainment  going  on.  I 
speak  especially  of  those  who  voted  for  Mr. 
Wyld,  and  who  were  called  towards  the  end  of  the 
case.  I  also  speak  of  the  watchers  ;  they  appear  to 
have  been  attracted  to  the  spot  by  general  rumour, 
and  not  in  conseq  lence  of  anvthing  they  heard  from 
anyone  who  was  invited,  as  far  as  I  can  judge,  by 
Grose.  This  again,  is  another  piece,  as  it  seems  to 
me,  of  real  evidence.  So  much  for  the  affirmative 
eridenoe :  there  is  some  in  the  negative.  One  of 
the  watchers  put  down  the  names  of  a  number  of 
persons  whom  he  saw  going  into  the  house.  I  think 
twenty  was  stated  to  be  the  number  that  was  put 
down  altogether.  The  names  of  those  persons  we 
have  on  thia  card ;  some  one  or  two  of  those  people 
were  called,  but  none  of  the  rest  of  them  were 
called,  though  all  their  n  .mes  were  known.  Every 
one  of  theae  people's  names  was  known,  because 
here  is  the  card  in  the  possession  of  the  petitioners. 
Therrfore  it  was  competent  to  the  petitioners,  if 
those  persons  really  had  been  invited  by  Grose,  to 
have  o&lled  every  one  of  them,  and  to  have  proved 
in  die  case  of  each  one  that  he  was  invited  by 
Grose,  either  upon  the  condition  of  voting  so  as  to 
amount  to  -a  bribe,  or  upon  the  occasion  of 
the  election  so  as  to  show  that  the  eating  and 
drinking  were  eating  and  drinking  to  catch 
Wyld's  peoj^e  for  Gower,  and  so  as  to  be 
corrupt  within  the  meaning  of  the  4th  sec- 
tion. I  simply  remark  that,  with  the  exception 
of,  I  think,  three  of  these  people,  none  were 
called.  I  think  Philp  was  called,  he  was  one 
of  them;  Hawley  was  called,  and  there  was  one 
other,  I  think,  who  was  called —Gbldsworthy. 
With  that  exception,  nobody  was  called  out  of  the 
whole  number.  Therefore,  I  certainly  should  not 
oondude  that  it  was  necessary  to  impute  to  Grose, 
apart  from  the  alleged  previous  promises,  a  corrupt 
intention,  within  the  4tn  section,  and  I  should  have 
though  Uiat  an  innocent  explanation  might  easily 
be  given  of  tiie  character  auggested  by  the  evidence 
of  those  witnesses  who  spMce  of  his  having  said 
that  he  was  going  to  give  some  dinner  to  his 
tenants ;  by  his  own  evidence  with  respect  to  his 


asking  Mrs.  Hancock,  because  she  happened  to  be 
an  old  servant  of  his,  and  his  asking  Philp,  because 
he  happened  to  be  a  cripple,  and  by  Philp's  own 
account  of  the  transaction  between  them,  he  being 
a  man  connected  with  Lanivet,  and  the  occasion 
being  one  on  which  a  great  number  of  persons 
coming  from  Lanivet  would  be  collected  together, 
of  giving  voters,  certainly  those  connected  with 
voters,  meat  and  drink  on  account  of  their  having 
polled,  80  as  to  fall  within  the  2drd  section,  but  net 
with  the  cormpt  intention  of  influencing  their  votes 
within  the  4th  section.  I  must  say  that  that  would 
have  been  very  clearly  my  view  of  tiie  matter  upon 
ihe  4th  section.  It  is  necessary,  however,  to  con- 
sider the  evidence  somewhat  more  minutely  with 
reference  to  what  would  come  widiin  the  2nd  sec- 
tion, because  if  it  is  proved  that  any  person  was 
Sromised  a  dinner  if  he  would  come  and  vote  for 
[r.  Gower,  or  stay  away  from  voting  for  Mr.  Wyld 
(no  matter  whether  his  vote  was  effectually  in- 
fluenced or  not,  that  would  be  perfectly  immaterial), 
tha^  act  would  be  corrupt  in  itself ;  it  would  be  an 
undue  interference  with  the  election,  and,  if  Grose 
be  held  an  agent,  it  would  avoid  the  election  within 
the  S6th  section.  Now,  I  have  thought  it  neces- 
sary to  examine  the  evidence,  especially  of  the 
witnesses  to  promises,  as  closely  as  I  can,  and  it  is 
necessary  here  to  criticise  language.  I  must 
criticise  language  for  the  purpose  of  ascertaining 
whether  an  offer  or  a  promise  wan  made,  the  effect 
of  which  was,  not  "  If  you  happen  to  come  up  and 
yote,  call  in,  and  you  shall  have  a  bit  of  dinner," 
but  the  effect  of  which  was,  *^  Come  up,  vote  for 
}/Lt.  €k>wer,  and  if  you  do  you  shall  have  some 
dinner  as  a  reward  for  your  voting."  The  former 
would  express  an  intention  to  do  what  would  fall 
within  the  23rd  section,  subjecting  Mr.  Grose  to 
penalties ;  the  latter  would  be  a  bribe  which  would 
defeat  the  election.  Was  the  latter  the  effect  of 
what  was  done  ?  1  have  had  now  so  many  of  these 
cases  that  I  have  begun  almost  to  make  a  formula, 
and  I  must  say  that  this  is  the  first  case  with  which 
I  have  had  to  deal  in  which  the  evidence  of  bribery 
within  the  2nd  section  rested  upon  cases  of  alleged 
promise  only.  At  this  election  there  does  not 
appear  to  have  been  one  single  farthing  spent,  or 
suspected  to  be  spent,  in  corrupting  the  mind  of 
any  voter,  and  it  is  most  creditable  to  the  people 
of  Bodmin  that  no  such  suspicion  has  lit  upon 
them.  I  say  this,  not  merely  by  way  of  com- 
pliment to  them,  although  they  ought  to  cherish  the 
recollection  of  it,  and  those  who  succeed  to  the 
places  of  the  voters  at  the  last  election  (although  I 
hope  most  of  them  will  survive  to  vote  again)  ought 
to  endeavour  to  follow  so  good  an  example.  There 
is  not  a  single  instance  of  that  having  been  done. 
Apart  from  this  case  of  Grose's,  there  is  no  evidence 
of  treating ;  there  is  a  negative  of  it,  because  the 
only  publican  who  appears  to  have  been  pointed  at 
as  possibly  being  a  medium  of  treating,  with  his 
wife,  on  being  called,  effectually  negatived  the 
suggestion  that  anything  of  the  kind  had  taken 
place.  Here,  then,  is  the  single  black  speck  in  the 
election.  Is  it  so  black  as  it  is  represented  by  the 
witnesses  on  the  part  of  the  petition  ?  I  will  take 
those  witnesses  in  order ;  I  must  not  go  through 
the  whole  of  them ;  that,  I  think,  would  be  wrong, 
but  I  must  take  a  specimen  of  those  witnesses  for 
the  purpose  of  showing  what  my  view  of  their  evi- 
dence is,  and  the  way  in  which  it  has  acted  upon 
my  mind.  With  respect  to  the  first  witness,  George, 
t  must  observe  that  he  was  a  man  who  had  worked 
for  Grose,  and  however  distinctly  he  speaks  to  a 
promise,  which  would  have  been  within  the  2nd  sec- 
don  if  it  had  been  established,  and  I  could  believe 
him  as  to  the  precise  words  which  were  used,  I  find 
tihat  his  memory  was  so  defective  that  he  could  not 
fix  any  particular  time  for  the  promise  having  been 
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made  at  all.  He  seems  to  hare  simply  come  to  the 
conclusion  in  his  own  mind  that  it  was  intended  by 
Grose  to  be  dealt  with  in  the  way  of  corruption, 
and  to  have  a  dinner  if  he  voted.  I  think  it  very 
likely  that  Greorge  did  hear  of  it,  either  directly  or 
indirectly,  through  those  to  whom  Grose  did  men- 
tion (as  I  am  sure  he  did  mention  probably  more 
than  he  now  either  remembers  or  chooses  to  recol- 
lect, whichever  is  the  true  view  of  his  evidence) 
that  he  intended  to  treat,  I  do  not  say  corruptly 
treat,  such  humble  friends  as  came  up  from  Lanivet 
to  vote  at  the  election;  he  admitted  as  much  in 
pttTt  of  his  evidence,  for  be  said  that  he  told  Mrs. 
Bate  that  if  any  poor  people  came  from  Lanivet  who 
wanted  anythmg  to  eat  they  might  have  it — a 
direction,  however,  which  is  consistent  with  an 
innocent  view  of  his  conduct.  I  say  I  think  it  very 
likely  that,  either  directly  or  indiroctly  George  did 
hear  of  some  such  direction.  But  certainly,  balanc- 
ing G^rge  and  Grose,  I  cannot  arrive  at  the  con- 
clusion that  there  was  a  corrupt  promise  under  the 
2nd  section;  looking  at  the  surrounding  circum- 
stances, as  I  must  do,  also  to  some  of  which  I  have 
referred,  I  have  a  strong  impression  upon  my  mind 
as  to  the  character  of  the  election,  and  the  intention 
of  those  who  were  engag^  in  it,  so  far  as  I  can  at 
all  judge,  not  having  perhaps  heard  the  whole  of 
the  case  on  both  sides  on  that  point.  Now,  George 
adds  that  he  did  not  see  him  again;  he  said 
he  was  a  labourer  of  Grose's,  and  he  had 
been  very  kind  to  him,  and  there  I  leave  it. 
The  next  person  who  was  called  was  Mrs. 
George ;  I  cannot  recollect  that  she  added 
anything  to  his  evidence,  but  I  think  she  de- 
tracted somewhat  from  it  in  that  part  of  her  evi- 
dence where  she  stated  that  she  spoke  to  Grose; 
and  being  asked,  *'  Did  you  hear  any  talk  about  the 
dinner?"  she  answered,  *'  Well,  I  might  have  heard 
it  in  a  sort  of  way  from  people."  C^.  **  Who  did  you 
hear  talk  of  it  ?"  A.  **1  heard  that  Mrs.  Monk  was 
at  the  dinner,  and  Mr.  Hawley,  and  all  that,  but  I 
was  not  there  at  the  dinner,  anh  did  not  know  any- 
thing about  it."  Now,  if  George  had  had  this  dis- 
tinct promise  of  a  dinner  in  the  event  of  his  voting 
for  Gower,  is  it  likely  that  his  wife  would  have 
been  in  that  state  of  mind,  and  know  nothing 
whatever,  as  it  appears,  about  it,  except  what 
she  knew  from  scattered  talk  after  the  trans- 
action was  over  ?  I  think  that  goes  a  long  way  to 
show  bow  dangerous,  how  slippery,  as  I  think 
Blackburn,  J.  expressed  it  at  Stcdybridge,  the  evi- 
dence of  these  promises  of  benefit  in  futuro,  is  to 
stand  upon  where  there  is  no  proof  whatever  of  any 
actual  bribery  or  corrupt  purpose.  The  next  witness 
was  Henry  Burrows,  and  Henry  Burrows'  evidence 
seems  to  me  to  be  very  important  with  respect  to 
the  dinner,  because  two  people  were  called  to  prove 
that  an  inducement  was  held  out,  indirectly,  to 
Burrows,  to  vote  upon  the  footing  of  having  a  dinner 
if  he  voted  for  Mr.  Gower.  Now,  compare  the 
evidence  of  those  two  people.  Here  are  husband 
and  wife  ;  his  account  of  the  matter  is,  **  Mr.  Grose 
said,  *I  am  very  glad  we  have  succeeded  ;  we  have 
been  here  several  times,  and  never  had  a  chance 
of  seeing  you  before.  Mr.  Gower  and  Mr.  Grose 
asked  me  whether  I  would  support  him,  and  I  said 
*No.'"  Now,  Mr.  Gower  is  stated  to  have  been 
present  by  him,  so  that  there  are  two  witnesses  here 
in  contradiction,  and  Grose  at  least  has  the  satisfac- 
tion of  being  contradicted  in  company  with  the 
member,  Mr.  Gower.  Then  Burrows  goes  on,  "  And 
he  said,  if  I  would  vote  for  Mr.  Gower— what  ? — 
**  he  would  get  me  liberty  to  pull  heath  in  Lady 
Molesworth's  wood."  That  seems  to  be  his  account 
of  the  inducement  that  was  held  out  to  him.  Then 
he  is  asked,  *^  Was  anything  said  to  you,  at  any  time, 
about  dinner  ?"—il.  "Well,  they  told  my  wife  and 
daughter  of  it ;  no,  he  said  nothing  to  me  about  any 


dinner."  If  Grose  at  that  time  had  formed  the 
design  of  catching  people  by  promises  of  a  dinner, 
yet,  although  he  was  capable  of  offering  a  bribe  of 
another  kind  in  the  presence  of  Mr.  Gower,  accord- 
ing to  this  man,  he  did  not  offer  a  bribe  in  the  form 
of  a  dinner.  Now,  when  Mrs.  Burrows  came,  she 
was  the  person  who  said  "  He  promised  to  take  us 
in  the  carriage,  and  give  us  a  nice  dinner."  Here  I 
must  contrast  the  evidence  of  the  one  with  the 
other,  and  I  think  in  doing  so  I  have  a  very 
strong  proof  of  the  wisdom  of  the  remark  of  my 
brother  BUckbum  as  to  evidence  of  this  description. 
Tlie  next  witness  who  was  called  was  Richard  Mar- 
shall. Richard  Marshall  was  called  to  prove  a 
similar  case,  I  daresay.  Of  course  the  counsel  fur 
the  petitioners  did  not  put  him  into  the  box  without 
some  good  reason,  and  that  reason  must  have  been< 
that  he  was  expected  to  prove  something.  Having 
read  over  his  evidence,  I  find  that  he  proves,  so 
far  as  I  can  make  out,  nothing.  It  looks  as  if  then 
had  been  a  vast  deal  of  general  conversation  about 
this  matter,  and  the  petitioners  have  been  proceed- 
ing upon  information  which  they  thought  they  oonld 
prove  by  evidence  in  a  court  of  justice,  and  which 
turns  out,  after  all,  to  be  nothing  more  than  a 
gossip.  The  next  is  one  which,  I  think,  it  is  very 
important  to  attend  to  also  (it  made  a  very  strong 
impression  upon  me  at  the  time),  again  as  showing 
the  danger  of  this  sort  of  evidence  where  there  is 
nothing  substantial ;  no  vulgar  bribery,  as  it  may 
be  called,  suggested  in  the  case.  The  next  witness 
was  Walter  Pearce,  a  person  who  appears  to  have 
been  on  unfriendly  terms  with  Grose,  and  Grose 
denies  that  he  invited  him  at  all,  and  states  why. 
Now,  Walter  Pearce,  like  C^rge  and  Burrows,  the 
persons  whose  names  I  iiave  previously  referred  to, 
did  not  vote  for  Mr.  Gower ;  but  they  having  voted 
for  Mr.  Wyld,  he  appears  to  have  voted  for  neither. 
He  says,  "  He  a  k^  me  who  I  was  going  to  vote 
for.  I  said,  I  did  not  know  I  should  vote  for  any- 
one. He  said,  *  You  had  better  vote  for  Mr.  Gower.' 
I  said,  *  I  do  not  think  I  shall  come  here  at  all.'  He 
said,  *  I  will  provide  you  with  some  dinner,  if  you 
come  in.*  That  is  all  he  said  to  me."  I  need 
hardly  observe  that  that  is  no  proof  at  all  of  a 
conditional  promise  addressed  to  a  person  who  was 
a  farmer  in  the  same  condition  of  life  as  Grose,  that 
I  should  have  thought  was  incapable  of  any  con- 
struction imputing  guilt  to  Grose;  the  circum- 
stances repel  such  a  construction.  Pearce's  evi- 
dence goes  on  thus:— (^  "What  did  you  say?" 
A,  "  I  said  I  should  not  come  in  for  the  sake  of  a 
dinner."  Q.  "Just  repeat  the  words  that  Grose 
used  ?"  A,  "  He  said,  *  If  you  will  come  in  and 
vote  for  Mr.  Gower,  I  will  provide  you  with  some 
dinner.'  I  believe  I  said,  *  I  do  not  think  I  shall 
come  in  here  at  my  own  expense.'  I  believe  I  said 
that  first,  and  then  he  said,  *  I  will  provide  you  with 
some  dinner.'"  Then  comes  this  question;  the 
question  seems  rather  to  put  the  "  if  "  upon  him 
again.  "If"  is  the  question.— il.  "If I  would 
come  in  and  vote  for  Mr.  Gower ;  that  is  all  Mr. 
Grose  said  to  me."  It  occurred  to  me  that  he  did 
give  various  accounts  of  the  transaction,  and  I 
tiiought  it  necessary  at  the  end  to  get  him  to  give, 
if  he  could,  a  connected  one,  so  I  asked  him,  ^*  Yon 
told  one  gentleman  that  he  used  the  words,  '  If  you 
will  vote  for  Mr.  Gk)wer,  I  will  give  you  a  dinner'  ? 
A.  "Yes."  Q.  "You  told  the  other,  *  If  you 
come  in  I  will  provide  you  with  some  dinner,' 
and  that  he  did  not  use  the  words,  *if  you  will  vote 
forGk)wer?'"  A,  "Yes,Ithink  hesaid  *Gomein 
and  vote  for  Mr.  Gower,  and  I  will  give  you  a 
dinner ; '  that  was  the  exact  words,  and  that  was  all 
he  said  to  me  about  it."  Q.  "  Did  he  use  the  woid 
*if?'"  A.  "He  sud,  'I  will  give  you  some  din- 
ner.'" Q.  "Did  he  say  an3rttiing  about  *if?" 
A.  "  No."    Q.  "  Now  turn  back  in  your  mind,  and 
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tell  me  hi  your  own  wbj  the  words  which  you  say 
he  QflecL"    A,  <«I  said,  *!  did  not  think  I  should 
oome  in  at  all;  I  shoold  be  otherwise  out  in  the 
country,  and  I  did  not  think  I  should  come  in  to 
YOte  for  anyone  at  all;*  and  I  did  not  come  in; 
that  is  all  I  said  to  Mr.  Grose."    Q.  "Now  tell  us 
what  he  said  to  you?"    A.  "He  said,  <You  must 
oome  in  and  rote ; '  that  is  all  he  said  after  that." 
il  "  What  about  the  dinner  ?  "    A.  "  He  said  to  me 
Uke  thia:  *If  you  will  oome  in  and  TOte  for  Mr. 
Gower,  I  will    give  you  dinner.'"    Therefore  he 
Tsriea  over  and  over,  and  over  again,  as  to  whether 
the  word  "if**  was  used  or  not;  and  tiie  proper 
condnaion  upon  such  ovidenoe,  with  Grose's  con- 
iradictioii,  as  it  appears  to  me,  is  that  very  proba- 
bly   Qroae    did   tell    him    that   there    would    be 
dinneir  if  he  came  in.    For  Grose  to  have  said 
that  in  the  ^esence  of  a  man  who  declared  him- 
self to  be  of  Wild's  party,  and  not  of  Gower's,  would 
have  been  incongruous ;  but  to  conclude  that  Grose 
entered  into  a  compact  with  Pearce,  or  made  him 
an  offer  conditional  upon  his  coming  in  and  voting 
for  Mr.  Gower,  is  a  veiy  different  conclusion.    I 
think  the  sum  and  substance  of  it  is,  "  I  wish  you 
would  come  in  and  vote  for  Gower ;  if  you  come  in 
and  drop  in  upon  me,  I  mean  to  have  some  eatiog 
and  drinking  at  my  house,  and  you  may  as  well  take 
a  little  if  you  come  in."    I  think  the  true  construc- 
tion of  that  would  be,  "  I  mean  to  give  meat  and 
drink  to  voters,  so  as  to  come  within  the  28rd  sec- 
tion ;"  not  "  I  mean  to  corrupt  your  mind  by  offering 
you  a  dinner  in  consideration  of  your  voting."    I 
think  it  was  done  as  accessory  to  and  in  the  course 
of  canvassing,  but  it  was  not  proposed  as  an  induce- 
ment.   Then  there  is  a  variety  of  other  witnesses 
who  ought  to  be  referred  to.    The  next  witness,  I 
think,  was  William  Trebilcock,  who  proved  nothing 
whatsoever,  and  he  was  one  of  the  witnesses  who 
proved  nothing.     The  next  witness  was  Greorge 
Inch.    He  was  the  man  who  had  his  little  boy  with 
him,  leading  him  about,  because  he  had  suffered 
from  illness  before.    I  do  not  give  that  at  all  as  a 
reason  why  his  evidence  should  not  be  attended  to. 
I  think  his  evidence  is  important  in  another  point 
of  view,  because  what  he  says  Mr.  Grose  stated  to 
him  waa,  "Take  and  vote  for  Gower,  and  I  will 
write  to  Mr.  Gk>wer,  and  you  shall  be  rewarded  for 
it"    Nothing  at  all  was  said  to  him  about  any 
dinner.     It  is  pretty  clear  (and  the  learned  counsel 
for  the  petition  had  too  much  experience  and  too 
much  sagacity  to  think  of  saying  the  contrary),  that 
an  expreaaion  of  that  kind  could  not  be  relied  upon 
as  a  real  offer  of  a  reward  on  condition  of  giving 
the  vote.     "Take  and  vote  for  Mr.  Gower,   and 
I  will  write  to   Mr.   Gower,   and  you   shall    be 
rewarded  for  it."    I  do  not  think  the  evidence  of 
this  witness  can  be  put  out  of  the  case  as  testing 
the  probability  of  Grose's  getting  up  a  dinner  in 
order  to  use  it  aa  a  species  of  bribery;  because 
there  was  no  reason  why,  if  he  did,  he  should  not 
have  made  point  blank  the  offer  of  a  dinner  to  him, 
as  he  he  is  said  to  have  done  to  the  other  witnesses 
as  a  condition  of  voting.    Then  there  is  Mrs.  Han- 
cock, who  I  thought  rather  protested  too  much ;  I 
could  net  help  rather  suspecting  her  when  she  pro- 
daimed  her  indignation  at  the  suggestion  of  her 
husband's  turning  his  coat  for  a  dinner ;  quite  right 
if  it  was  honest  indignation,  but  I  rather  suspected 
the  vdiemenoe  of  it  at  the  time,  and  there  appeared 
to  be  some  reason  for  that  suspicion,  because  she 
was  the  person  who  was  obliged  to  confess  that  she 
had  been  before  other  tribunals,  as  the  result  of 
which  she  had  been  in  prison.    Then  there  is  James 
Hancock,  who  first  spoke  of  having  seen  Mr.  Grose 
and  Mr.  Gower,  when  he  was  not  asked  to  dinner. 
The  question  was  put  to  him,  "  Was  nothing  said 
to  jTou  by  anybody  about  some  dinner?"    A,  "No, 
DO  ooa ;  not  to  me,  but  I  have  heard  several  things." 


Therefore,  Grose,  as  regards  him,  had  an  opportunity 
of  making  him  a  promise  direct,  and  of  committing 
an  act  of  bribery  ;  but  what  he  is  said  to  have  done 
is  to  have  told  his  wife,  and  then  the  man  being 
called  (a  voter  for  Mr.  Wyld)  says,  that  Grose  did 
not  make  any  such  offer  to  him,  and  he  is  then 
asked  a  question,  which  was  objected  to  at  the 
time,  and  which  I  ruled  to  be  admissible,  namely, 
whether  he  had  heard  anything  about  it  from  his 
wife.  *'  Before  you  came  up  to  vote,  did  your  wife 
make  any  communication  to  you  of  something 
which  Grose  had  told  her  ?  If  so,  let  us  have  it." 
"I  think  that  my  wife  told  me  that  Mr.  Grose  had 
said,  that  if  I  would  come  in  the  next  morning, 
that  is,  the  day  before  the  election,  he  would  give 
me  dinner ;  that  is  all  I  can  say  about  it,  but  I 
never  had  any  dinner,  and  have  never  seen  Mr. 
Grose,  but  there  was  nothing  said  about  voting 
either  side,  that  I  heard."  Therefore,  when  the 
story  of  this  man,  to  whom,  through  his  wife,  a 
corrupt  promise  was  to  be  communicated,  comes  to 
be  sifted,  it  turns  out  that  no  such  promise  was 
made  to  him  at  aU,  and  he  only  thinks  that  he 
heard  something  of  it  from  his  w^e  before  he  went 
up  to  vote.  If  anyone  doubts  the  character  of  the 
surface,  I  think  tlus  is  suflScient  to  exhibit  it,  and 
to  show  that  any  person,  supposing  that  he  could 
walk  steadily  to  a  conclusion  of  bribery  upon  such 
evidence,  would  be  a  very  rash  and  mistaken 
judge.  Then  comes  Goldsworthy,  and  Golds- 
worthy  is  a  person  who  really  struck  me  (I 
do  not  know  whether  I  was  right  or  wrong^ 
as  being  bewildered;  if  he  was  not  bewildered, 
he  misconducted  himself.  Upon  the  explanation  of 
his  rector,  I  come  to  the  conclusion  that  he  was  a 
man  perfectly  bewildered,  and  his  evidence  does 
not  appear  to  add  much  to  the  matter ;  if  it  is  to  be 
taken  into  account,  it  comes  to  Grose's  telling 
Richard  Hancock  that  he  should  have  some  refresh- 
ment, but  not  to  a  condition  being  imposed.  Then 
came  Hancock,  who  gave  the  account  of  the  tran- 
saction, that  there  was  to  be  a  bit  of  dinner  as  usual 
with  the  rest  of  Grose's  tenants,  which  points  to  an 
innocent  construction  of  Grose's  act,  dealing  with 
it  under  the  4th,  or  corrupt  treating  section,  though 
to  a  guilty  view  of  it  under  the  2drd  section,  not 
avoiding  the  election.  Then  comes  the  evidence  of 
Elizabeth  Hancock,  who  had  been  in  the  service  of 
Mr.  Grose.  He  admitted  that  he  did  mention  to 
her  that  there  was  to  be  a  bit  of  dinner.  Then 
comes  Thomas,  who  proved  nothing.  Then  comes 
Philp,  who  was  a  cripple,  and  who  said  that  Mr. 
Grose  did  say  he  might  go  in,  and  who  did  go  in 
and  sit  down  at  Grose's  after  voting  for  Mr.  Gower. 
What  is  the  amount  of  refreshment  that  that  man 
received?  That  man  received  a  little  bread  and 
butter  and  a  drink  of  cider.  Here  again,  one 
cannot  help  seeing,  is  one  of  the  real  pieces  of 
evidence  that  came  out  so  naturally  that  one 
could  not  doubt  it.  Philp  was  one  of  the  people 
to  be  corrupted  by  Grose's  conduct,  and  he  comes 
in  and  is  told,  for  kindness,  he  being  a  cripple,  he 
may  go  in  and  sit  down ;  he  sits  down,  and  has 
what  I  have  referred  to.  He  is  one  of  the  persons 
in  respect  of  whom  the  chief  actors  in  the  transac- 
tion of  the  election  had  what  I  will  call,  without 
disrespect  to  either  of  them,  a  conflict  this  morning 
over  their  respective  canvass  books.  Said  Mr. 
Gower,  "  He  promised  me ;"  said  Mr.  Wild,  **  No, 
he  promised  me,  as  well  as  many  another  man  whom 
you  have  got  as  promising  you."  It  is  possible  that 
some  promised  them  both;  but,  with  respect  to 
Philp,  he  speaks  for  himself,  and  says,  "  I  promised 
Gower,  if  I  voted,  not  to  vote  against  him."  He 
said,  "  I  have  known  Grose  40  or  60  years  ;  and  I 
had  not  promised  to  vote  for  Mr.  Wild."  That  is  a 
small  ciroumstance,  but  still  one  must  endeavour,  in 
a  case  in  which  there  is  a  great  deal  of  confusion,  to 
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get  hold  of  as  muny  matters  as  one  can  which 
appear  to  be  material ;  and  I  do  not  think  that  that 
is  immaterial    I  think  it  was  quite  material  in  the 
opening  to  show  that  Mr.  Wild's  just  expectations, 
if  there  were  any,  had  been  disappointed.     That 
had  not  been  done  Id  the  oourse  of  the  petitioner's 
case ;  and,  on  the  other  hand,  it  was  proved  bj  the 
respondent  that  he  had  just  expectations.     Cer- 
tainly, so  far  as  I  have  any  means  of  testing  the 
correctness  of  Mr.  Grower's  anticipations  and  Mr. 
Wyld's  anticipations  respectively,  it  should  seem 
that  Gtower's  were  more  accurate,  at  least  they  were 
in  this  case  of  Philp.    Then  I  have  Marshall,  who 
had  some  meat  and  drink ;  he  had  not  been  pro- 
mised ;  he  went  in.    Henry  Ellery  alto  went  in ;  it 
was    not   suggested   that    he  was   promised;    he 
got  some  information  of  what  was  going  on.    Others 
appear  to  hare  gone  in  alsa    Referring  to  the 
evidence  of  one  Hambley,  his  Lordship  said :  This 
witness  upon   being   pressed,  actuallv    said   that 
he  believed  he  was  being  dishonestly  dealt  by, 
and  having  had  every  opportunity  of  explaining 
why  he  came  to  that  conclusion,  he  was  obliged 
to  admit,  in  the  end,  that  the  only  reason  why 
he  said    Orose   was   acting   dishonestly   towards 
him,  was   because  he   pressed  him  so  sore,  and 
exhibited  so  much  anxiety  that  he  should  vote. 
The  conclusion  which  I  should  anive  at^  therefore, 
is  this :   that  taking  the  fact  that  so  few  persons 
out  of  the  number  whose  names  were  known,  and 
whose  addresses  were  known,  could  be  found  to 
prove  that  bribery  was  intended  by  a  conditional 
promise  by  Grose ;  taking  into  account  that  so  few 
of    those  have  been   called,  and  the   exceedingly 
untrustworthy   character   of    their   testimony    in 
respect  of   its    accuracy,  without    expressing   an 
opinion  as  to  all  upon  its  honesty  because  it  is 
unnecessary  to  do  so,  I  am  quite  satisfied  that  I 
should  be  straining  proof  to  an  extent  wholly  un- 
justifiable, and  certainly  far  beyond  anything  that  I 
conscientiously  believe  in  the  matter,  if  I  came  to 
the  conclusion  that  there  was  such   an  offer  or 
promise  as  would  amount  to  bribery  within  the  2nd 
section.      And  considering  the   circumstances   of 
Grose,  which  have  turned  out,  so  far  as  his  appear- 
ance would  lead  me  to  judge,  to  have  been  quite 
different  from  those  which  the  learned  counsel  was 
instructed  to  state,  and  from  his  instructions  stated 
in  his  opening  speech,  in  the  absence  of  any  cross- 
examination  as  to  that,  concluding  that  he  was  a 
person  who  was  quite  able  to  give  such  a  repast  as 
he  did  in  an  innocent  way,  or  at  least  so  as  to  come 
within  the  2drd  section,  without  any  imputation  of 
corruption,    looking   at    the    exceedingly    frugal 
character  of  the  meat  and  drink  which  were  pro- 
vided, and    at  their   exceeding   disproportion  to 
the  number  of  persons  whom,  if  the  case  is  con- 
sidered under  the  corrupt  treating  section,  it  would 
be    necessary    to   consider   that   he    intended   to 
attract,  if  he  did  intend  to  entrap  them  in  an  illegal 
manner;   and  without  referring  to  other  circum- 
stances which  I  have  pointed  out  in  the  course  of  the 
case,  I  am  equally  unable  to  come  to  the  conclusion 
that  there  was  corrupt  treating  by  Grose  within  the 
meaning  of  the  4th  section.    That  being  so,  inas- 
much as  the  other  alleged  acts  of  corruption,  espe- 
cially intimidation,  crumbled  away  in  the  course  of 
the  case,  and  were  properly  admitted  to  have  failed 
in  proof  in  the  able  reply  with  which  I  had  the 
advantage  of  being  assisted,— treating  them,  there- 
fore, rather  as  showing  the  exaggerated  character  of 
the  case,  upon  the  whole,  than  as  forming  any 
ground  for  believing  that  part  of  it  which  was  in 
the  result  relied  upon,  I  must  pronounce  that  no 
corrupt  practice  has  been    proved  to    avoid    the 
election  ;  and  I  must  conclude  by  determining  that 
Edward  Frederick  Leveson    Gower,  the   member 
whose  return  is  complained  of  by  the  petition,  was 


duly  elected  and  returned.  I  must  further  deter- 
mine dial  no  corrupt  practice  was  proved  to  have 
been  committed  by  any  candidate  at  the  election ; 
and  further  and  lastly,  that  upon  the  evidence  before 
me  it  dkies  not  appear  that  corrupt  practices  hsd 
prevailed,  nor  that  there  is  any  reason  to  believe 
that  they  have  extensively  prevailed  at  the  last 
election  for  the  borough  of  Bodmin.  I  must  add, 
because  I  am  bound  to  dispose  of  the  whole  mattetr, 
and  I  have  no  doubt  I  should  be  applied  to  to  dis- 
pose of  it  if  I  did  not  dispose  of  it  myself,  that  I  am 
further  of  opinion  that»  this  being  a  case  of  what  I 
believe  to  have  been  as  thoroughly  creditable  an 
election  as  any  that  well  oould  ts^ke  place — notwith- 
standing this  jar  by  the  conduct,  discreet  or  ii- 
discreet,  of  Mr.  Grose,  being  as  thoroughly  pure  an 
election  as  can  well  be  expected  to  take  jAaoe,  so 
long  as  human  beings  are  human  beings— the  case 
ought  not  to  be  considered  as  forming  an  exception 
to  the  general  rule,  and  that  the  petitioner  having 
failed  ought  to  pay  the  costs  of  the  respondent. 


E3C0HSCIXT2B  CHAMBER. 

Reported  l^  E.  Lumlst  and  J.  Shobtt,  Eaqs.,  B«rristerr«t-LMr. 


BBBOB  TBOM  THB  BXCHSQUBB. 

Dee,  8  and^  1868;  tmd Ma^  14,  1869. 

(Before  Willes,  Kbating,  Hannbn,  Bbbtt,  and 

H1.TB8,  J.J.) 

Thb  Eabl  of  Dbbbt  v.  Thb  Bctbt  Impbotbmbiit 

commissionbbs. 

Nuisance — Constmction  of  Setoers  —Nuisances  Removal 
Act  1866  (18  j-  19  Vict.  c.  121)  secU.  21  j-  22- 
Bury  Local  Ingarotjement  Act,  1846  (9  ^  10  Vict,  c 
ascciit.) —  General  Highway  Act  (5  (f  6  WHL  4,  c 
60)  ».  67-11  a*  12  Vict.  c.  63,  s.  XZ^^-Local  and 
General  Acts — Operation  of— Power  of  local  Act 
as  to  new  Sewers — Notice — Compensation. 

The  defendants,  as  commissioners  tauter  their  Looal 
Improvement  Act  1646,  are  empowered,  an  giving 
twetUg  eight  days*  public  notice,  to  construct  drains 
through  the  inclosed  lands  of  private  owners  who,  besng 
agqrteoed,  have  power,  untkr  the  Act,  to  object  and 
appeaL  By  the  Srd  sect,  of  the  Nuisances  Removal 
Act  1866,  the  defendants,  as  such  commissioners,  are 
Vie  local  authority,  and  as  such  have  power,  under 
sect,  22  of  the  same  Act  and  sect  67  of^  General 
Highway  Act,  and  without  giving  amf  notice,  to 
construct  drains  through  indosed  private  land  adfout' 
inga  highoay,  in  order  to  remove  an  existing  nmsanee. 
A  watercourse  at  Bury  having,  by  being  used  as  a 
sewer,  become  a  public  nuisance,  which  it  was  impos- 
sible to  remove  without  constructing  a  new  sewer,  the 
defendants,  as  such  improvement  commissioners^  with- 
out giving  any  notice,  constructed  a  new  sewer  across 
inclosed  land  of  the  plaintiff  atoning  a  hi^mfoy,  and 
where  no  sewer  hadpreoiousfy  existed,  ana  not  in  Ms 
line  of  the  original  watercourse,  it  being  admitted  that 
the  course  adopted  by  them  was  the  most  inexpensive 
and  convenient  one  for  the  purpose. 

Held,  by  the  Court  of  Exchequer  Chamber,  reversing  the 
decision  of  the  majority  of  the  court  below : 

First,  that  the  words  "  instead  thereof**  in  sect,  ^  of  the 
Nuisances  Removal  Act  1866,  import  a  power  to 
make  a  new  sewer  whenever  that  is  the  proper  course 
in  order  to  cure  a  nuisance.  Secondly,  that,  eon- 
struing  that  section  with  sect  67  of  the  General 
Highway  Act,  and  tAs  necessity  for  making  a  new 
sewer  iiing  ascertained  an  a  matter  of  fact,  the 
commissioners  have  a  discretion  in  what  tSrection  such 
new  sewer  shall  be  made ;  and  exercising  such  discretion 
honestly,  without  misconduct  or  negligence,  they  are  not 
liable  to   have    it   overruled   in   a  court  of  bm. 
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Tkird^  that,  in  the  o&smos  of  any  proof  of  the  can- 
tnajy  credit  onght  to  he  ffioen  to  them^  ae  puiUic  officers 
who  have  prima  fade  acted  toidtin  the  hmits  of  their 
jwriediction,  for  having  done  ao  with  honesty  and 
diteretunu  Fowrthhfy  that  the  defendants  had  power 
to  act  Wider  either  the  local  Act  or  the  General  Act  at 
their  option,  and  that  the  making  the  sewer  in  the  way 
adopted  by  them  was  within  their  power  wider  the 
Gmeral  Act,  FiflhJ^j  that  the  compensation  ckmse  in 
the  Act  secures  compensation  for  all  damage  caused  to 
the  owner  or  occupier  by  the  making  of  such  a  sewer 
through  his  land. 

This  was  error  broaght  by  the  defendants  on  a 
•pecial  case,  slated  for  the  opinion  of  the  Court  of 
^chequer,  in  which  that  court  (Kelly,  C.  B.,  and 
Channell,B.)  g«ve  judgment  (dissentiente  Martin,  B.), 
in  favour  of  ^e  plainti£F.  It  was  an  action  brought 
by  theplainti£f,  a  reversioner,  against  the  defendants, 
tor  injuring  his  reversion  in  certain  land  in  the 
possession  of  his  tenants,  by  cutting  a  trench,  and 
construutiiier,  and  keepng  constructed,  a  sewer 
therein,  under  the  circumstances  presently  shortly 
stated.  The  defendants  pleaded — ^First,  not  guilty 
by  Stat  18  &  19  Vict.  c.  121  (the  Nuisances  Removal 
Act  1865),  8.  42,  11  &  12  Vict,  c  63,  s.  189 ;  secondly, 
thepiaintifTs  leave ;  thirdly,  a  justification  by  the  de- 
fendants under  the  powers  conferred  upon  them  by 
the  Bury  Improvement  Act  1846  (Local  9  &  10  Vict, 
c.  cczciii),  and  particularly  sect.  102  (thereinafter 
called  the  Hpecial  Act).  The  plaintiff  replied— First, 
taking  issue ;  secondly,  to  the  third  plea,  that  the  de- 
fendant n»de  the  sewer  where  no  common  sewer  pre- 
viously existed,  and  averring  want  of  the  notice  speci- 
fying the  work,,&c.,  required  by  sect  1 10  of  the  Special 
Act 

Joinder  of  iaeueand  demurrer  to  the  second  replica- 
tioiu 

The  cause  came  on  for  trial  before  Mellor,  J.,  at 
tiie  Manchester  Spring  Assizes  1867,  when  a  verdict 
was  entered  for  the  plaintiff  by  consent,  subject  to 
the  opinion  of  the  court  upon  the  special  case  above 
mentioned.  The  following  short  recapitulation  of 
the  drcumstaDces  of  the  case  will  be  su£Bcient  for 
ths  purposes  of  the  present  report,  as  the  facts  and 
material  sections  of  the  Acts  of  Parliament  bearing 
on  the  question  are  fully  set  out  in  the  report  of  the 
case  below :  (^Ante  vol.  v.  p.  6.) 

The  plaintiff  at  the  time  of  the  alleged  injury  wa9 
entitled  to  the  reversion  of  and  in  the  land  through 
which  the  trench  and  sewer  in  the  declaration  men- 
tioned were  cat  and  constructed,  and  the  defendants 
were  the  Bury  Improvement  Commissioners 
under  the  above  mentioned  Improvement  Act  1846 
(9  &  10  Vict  c.  ccxciii.),  and  as  such  were,  by  sect 
8  of  the  Nuisances  Removal  Act  1855  (18  &  19  Vict, 
c  121),  the  local  authority  under  that  Act.  And 
they  were  also  the  surveyors  of  the  highways  within 
the  limits  of  the  Special  Act,  under  sect  82  of  that 
Act 

The  land  in  question  of  the  plaintiffs  was  bounded 
by  a  road,  and  across  it  flowed  a  stream  called 
Huntly  Brook,  into  which  the  drainage  of  several 
sewers  was  discharged.  This  brook  having,  in 
consequence  of  such  drainage,  become  a  nuisance  to 
the  public,  and  complaints  having  been  made  to  the 
defendants  on  the  subject,  the  latter  constructed 
the  sewer  in  question,  which  they  carried  for  some 
short  distance  by  the  side  of  and  in  the  same 
direction  as  the  Huntly  Brook,  and  thence  in  a 
dii^onal  Hne  across  the  plaintiff's  enclosed  land, 
whS^  was  not  a  highway,  and  where  no  sewer  had 
previously  existed — ^to  a  high  road  adjoining,  where 
they  connected  it  with  an  existing  system  of  sewers 
below  the  siufaoe.  The  nuisance  could  not  have 
been  removed  without  constructing  a  new  sewer, 
ind  the  course  pursued  by  the  defendants  was 
the  most  Jinexpenrive  and  oonyenient  for  the  pur- 
pose. 


The  22nd  section  of  the  Nuisances  Removal  Act 
enacts  that  ^*  Whenever  any  drain  or  watercourse  &c.ft 
is  a  nuisance  within  the  meaning  of  this  Act,  and  can- 
not in  the  opinion  of  the  local  authority  be  rendered 
innocuous  without  the  laying  down  of  a  sewer  or  of 
some  other  structure  ahng  the  same  or  part  thereof 
or  instead  thereof,  such  local  authority  shall,  and 
they  are  hereby  required  to,  lay  down  such  sewer  or 
other  structure,  and  to  keep  the  same  in  good  and 
serviceable  repair ;  and  they  are  hereby  d^^lared  to 
have  the  same  powers  as  to  entering  lands  for  the 
purposes  thereof,  &c.  as  are  contained  in  the  5  &  6 
Will.  4,  c  50,  sects  67  and  68  "  (the  General  High- 
way Act);  "and  the  provisions  contained  in  this 
section  shall  be  deemed  to  be  part  of  the  law  re- 
lating to  highways  in  England,"  &c. 

By  the  67th  section  of  the  5  &  6  Will.  4,  c.  50 
(the  Highway  Act),  power  is  given  to  surveyors  *<  to 
make  drains,  &c.,  in  and  through  any  lands  or 
grounds  adjoining  or  lying  near  to  any  highway, 
upon  paying  the  owner  or  occupier  of  such  lands  or 
grounds,  provided  they  are  not  waste  or  common, 
for  the  damages  which  he  shall  sustain  thereby" 
(,to  be  settled  &c.  as  therein  pointed  out). 

Under  sects.  101, 102,  110,  111  of  the  Local  Act 
the  defendants  had  power  also  to  make  drains 
through  all  places  within  the  limits  of  this  Act,  and 
if  necessary  through  any  inclosed  land  or  other  place 
not  being  a  public  way,  making  full  compensation 
to  the  owners  and  occupiers  thereof.  But  before 
doing  so  they  were  bound  to  give  twenty-eight 
days'  notice ;  and  persons  feeling  themselves  agrieved 
might  object  and  had  power  to  appeal  to  the  quarter 
sessions.  It  was  admitted  that  the  locus  in  quo  was 
within  the  limits  of  the  Local  or  Special  Act ;  and 
also  that  the  defendants  had  not  given  any  notice 
under  the  Act 

The  court  below,  Kelly,  C.B.,  and  Channell,  B., 
(dissentiente  Martin,  B.),  held  that  the  defendants  • 
were  not  justified  under  the  Nuisances  Removal  Act 
1855,  sect  22,  in  constructing  the  sewer  across  the 
plaintiff's  land,  in  the  way  they  had  done,  inasmuch 
as  the  sewer  to  be  constructed  under  that  section  is 
to  be  in  substitution  for,  and  in  the  same  line  with,  the 
old  watercouse  which  has  became  a  nuisance,  and  as 
nearly  as  possible  identical  with  it,  except,  it  might 
be,  in  the  case  of  absolute  necessity,  and  that  there 
was  nothing  here  to  show  that  the  nuisance  could 
not  have  been  abated  by  constructing  a  sewer  in  Uie 
same  position  and  direction  as  the  watercourse; 
and  they  held  also  that,  although  the  plaintiff's 
close  adjoined  a  highway,  sect  67  of  the  Highway 
Act  providing  compensation,  did  not  apply,  and  that 
the  defendants  were  not  justified  in  constructing  the 
sewer  under  sects.  67  and  68  of  the  said  Highway 
Act,  and  that  they  ought  to  have  proceeded  under 
the  local  Act. 

Manisty,  Q.  C.  (with  him  BoScer,  Q.  C.)  for  the 
defendants  (the  appellants).  The  defendants  were 
justified  in  what  they  did  by  the  22nd  section  of  the 
Nuisances  Removal  Act  1855  (18  &  19  Vict  c.  121). 
That  section  applies  generally  to  the  whole  of 
England  and  is  not  to  l^  qualified  by  any  local  Act 
relating  to  a  particular  district.  The  utmost  uncer- 
tainty and  confusion  would  result  if  it  had  to  be 
read  together  with  any  number  of  local  Acts,  which 
might  happen  to  exist  at  different  places.  The 
object  of  it  is,  wherever  there  is  a  ditch,  or  drain,  or 
watercourse  which  is  a  nuisance,  and  which  cannot 
be  rendered  innocuous,  without  laying  down  a  sewer 
*'  along  the  same  or  part  thereof  or  instead  thereof  " 
to  empower  the  nuisance  authority  to  make  a  sewer. 
Now,  here  there  was  a  watercourse  which  was  a 
nuisance,  and  it  cannot  be  rendered  innocuous  with- 
out a  sewer  being  made  instead  thereof,  and  the 
mode  of  doing  the  works  adopted  by  the  defendants 
is  found  to  have  been  the  most  inexpensive  and  the 
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only  oonTenieot  mode.  The  words  "  instead  thereof  *' 
cannot  mean  that  the  sewer  should  be  on  precisely 
the  same  site  as  the  old  brook ;  that  would  be  really  to 
give  them  no  meaning  at  all,  for  "  along  the  same  " 
means  the  same  thing.  [Willbs,  J.— Might  not 
they  make  the  sewer  larger,  for  instance,  than  the 
old  watercourse  ?  Then,  strictly  speaking,  it  would 
not  be  the  same  site;  for  it  would  cover  more 
ground.]  The  judgment  of  the  majority  in  the 
court  below,  proceeded  on  the  ground  that  the  Gene- 
ral Act  was  to  be  read  together  with,  and  qualified 
by,  the  Local  Act.  Kelly,  C.  B.  says  in  delivering 
judgment:  **The  scheme  of  the  Acts  considered 
together  appears  to  be,  to  confer  upon  the  autho- 
rities constituted  under  the  local  Acts  a  general 
power  .  .  .  ."  And,  again,  ^*  Loo]dng,  therefore,  to 
the  general  intent  of  these  Acts  of  Parliamont 
considered  together.  ..."  It  is  submitted  on 
the  contrary,  on  the  part  of  the  appellants,  that 
the  two  Acts  are  wholly  independent  of  each  other, 
and  the  construction  of  the  Geoieral  Act  relating 
to  all  England  cannot  be  in  any  way  assisted  by 
the  provisions  of  the  local  Act.  [Willbs,  J. — It 
may  be  assumed  that  if  the  power  is  given  by  the 
General  Act  it  is  not  afiFected  by  the  local  Act.] 

Jbiies,  Q.  C,  with  him  J.  A,  Rusaelly  for  the  plain- 
tiff, the  respondent.  The  ground  of  the  judgment 
below  was  that  the  local  Act  dealt  with  cases 
where  it  was  desirable  to  enter  upon  general  drain- 
age and  sewerage  works  which  might  be  convenient 
and  beneficial,  though  not  absolutely  necessary. 
The  General  Act  was  confined  to  cases  where  an 
absolute  necessity  arose  for  making  a  sewer  in 
order  to  remove  a  nuisance.  Kelly,  C.  B.,  says  that 
the  commissioners  might  take  any  course  absolutely 
necessary  for  the  removal  of  this  nuisance.  It 
might  be  necessary  to  make  a  sewer  in  substitution 
of  the  old  brook.  Thedefendanto  have  gone  far  beyond 
that.  They  have  diverged  altogether  from  the  old 
line,  and  constructed  what  is  in  fact  a  totally  new 
sewer.  This  is  a  species  of  work  for  which  the 
local  Act  provided,  but  which  is  quite  without  the 
scope  of  the  Nuisances  Removal  Act  1855.  The 
question  is  whether  the  provisions  of  the  Bury 
Local  Act  are  repealed  by  the  subsequent  public  Act, 
sects.  80, 81,  100, 110,  and  111,  of  the  local  Act  are 
important.  Then  with  regard  to  the  public  Act, 
the  Nuisances  Removal  Act  1855,  the  question  is 
was  it  intended  that  the  General  Act  should  wipe 
away  all  the  provisions  for  the  protection  of  pro- 
prietors contained  in  the  local  Act?  [Willbs, 
J. — As  I  understand  it,  the  rule  is  that  the  powers 
given  by  a  local  Act  are  not  taken  away  by  the 
General  Act  unless  by  its  express  words,  and  if 
there  are  larg^  powers  in  the  local  Act  than  in 
the  General  Act  you  may  act  on  the  former ;  but 
where  the  General  Act  contains  larger  powers,  then, 
so  far,  the  local  Act  is  repealed.  That,  as  between 
local  and  general  Acts,  I  take  to  be  the  law  on  the 
question.]  Here  the  provisions  in  the  General  Act 
are  less  extensive  than  in  the  local  Act.  The 
powers  given  by  the  general  are  far  short  of 
those  by  the  local  Act,  the  powers  of  the  22nd 
section  of  which  are  far  larger.  The  General  Act  was 
intended  to  apply  to  towns  and  remote  places  where 
no  local  Act  existe,  and  if  intended  to  override  all 
local  Acts,  would  have  had  the  words  "notwithstand- 
ing any  local  Act,"  &c.  Special  legislation  is  not 
affected  by  general  legislation  unless  the  latter  is 
expressly  said  to  be  intended  to  override  the  former. 
A  case  illustrating  the  general  doctrine  is  FitZ' 
geraid  v.  Champn^Sf  before  Wood,  V.C.,  5  L.  T. 
Kep.  N.  S.  233;  2  Jo.  &  H.  31 ;  30  L.  J.  777,  Ch. 
It  may  be  put  as  an  experimentum  cntcis  that  it  is 
impossible  to  conceive  anything  that  can  be  done 
under  sect  22  of  the  General  Act  which  cannot  be 
one  under  the  local  Act.    He  cited  also  as  autho- 


rities on  the  effect  of  the  General  Act  apon  the 
previously  existing  local  Act  the  following : 

Goldaon  v.  Bucks,  15  East,  372 ; 

The  Birkenhead  Docks  v.  LaArd,  4  De  G.  M.  A.  G. 
782 ;  23  L.  J.  457,  Ch. ; 

The  Conservators  of  the  Bi/ver  Thames  v.  HaU  ewtd 
another,  18  L.  T.  Rep.  N.  S.  361 ;  L.  Rep.  3,  C  P. 
415 ;  37  L.  J.  163,  C.  P. ; 

Broom's  Maxims,  pp.  29,  30 ; 

Dr,  Foster* s  case,  11  Rep.  63,  a.  b. ; 

0* Flaherty  v.  McDowell,  6  H.  L.  Cas.  142, 157 ; 

1  Black.  Com.  89  (original  edit.) ; 

1  Kent's  Commentaries,  466,  N,  2 ; 

Bwarris  on  Statutes,  2nd  edit.  N.  531. 
Then  as  to  necessity.  A  sewer  may  be  required  as 
the  case  states,  but  not  this  particular  sewer,  and 
that  is  the  key  to  the  judgment  of  the  Lord  Chief 
Baron.  It  may  be  admitted  to  be  cheap  and  con- 
venient to  the  commissioners,  but  to  Lord  ^  Derby 
it  is  most  expensive  and  inconvenient,  reducing  the 
value  of  his  land  from  building  land  at  so  much  per 
yard  to  ordinanr  land  at  so  much  per  acre.  Secto. 
21  and  22  of  the  Nuisances  Removal  Act  are  to  be  read 
together  la  pari  materid  the  object  being  to  remove 
offensive  smells,  &c.,  by  covering  a  previously  un- 
covered drain,  and  to  extend  the  power  to  making  a 
new  ditoh  is  far  beyond  the  contemplation  of  the 
Legislature. 

Mamaiy,  Q.C.,  replied. — He  would  not  argue  for  a 
moment  that  the  special  powers  of  the  special  Act 
were  abrogated.  There  they  were.  But  if  a  nuisance 
existed,  &e  local  authorities  had  power  by  the 
General  Act  to  abate  that  nuisance.  A  more  per^ 
feet  illustration  of  the  intention  of  the  Legislature 
could  not  be  conceived  than  the  present  case.  Here 
was  a  pure  watercourse  fouled  and  poisoned  by  this 
filthy  sewage  running  into  it.  Sect.  22  made  it 
obligatory  on  the  commissioners  to  abate  the  nuis- 
ance ;  but  the  argument  on  the  other  side  would  go 
to  the  extent  of  destroying  the  watercourse  alto- 
gether, and  of  depriving  the  inhabitante  of  the  dis- 
trict of  the  benefit  and  blessing  of  a  stream  which, 
but  for  the  nuisance  flowing  down  it  fand  which 
the  defendants  have  now  abated),  would  be  a  stream 
of  pure  water. 

Owr.  ado,  vuH. 

May  14. — Hanvbit,  J.,  now  read  the  following 
judgment  of  the  court,  which  was  prepared  by 
Willbs,  J.— The  question  for  consideration  is 
whether  the  Bury  Improvement  Commissioners, 
were  justified  in  making  making  a  new  sewer 
through  Lord  Derby's  land,  in  order  to  convey  away 
sewage  of  the  town,  previously  insufficiently  pro- 
vided for  by  an  open  watercourse,  which  had  be- 
come a  nuisance  irremediable  except  by  the  con- 
struction of  a  new  sewer,  and  the  sewer  actually 
omde  being  the  '*  most  inexpensive  and  convenient" 
that  could  be  constructed.  That  question  branches 
into  four : — ^First,  whether  any  power  to  make  new 
sewers  is  conferred  by  the  Nuisances  Removal  Act 
1855,  s.  22 ;  and  if  yea— Secondly,  whether  the 
commissioners  have  any  discretion  as  to  the  position 
of  the  new  sewer,  or  are  bound  to  make  it  as  near 
as  may  be  to  the  course  of  the  old  nuisanoe? 
Thirdly,  whether  they  are  shown  to  have  abused 
their  powers  ?  And  lastly,  whether,  if  the  preced- 
ing questions  be  answered  in  favour  of  the  commis- 
sioners, they  are  disabled  from  acting  under  the 
General  Act  (The  Nuisances  Removal  Act  1855), 
by  reason  of  having  previously  had  power  to  take 
the  same  course  under  the  Bury  Local  Act  after 
notice,  which  notice  has  not  been  given.  Upon  the 
first  question,  no  member  of  the  court  below  sug- 
gested any  doubt,  and  we  entertain  none ;  that  the 
words  "instead  thereof,"  in  the  22nd  section,  do 
Import  a  power  to  make  a  new  sewer  whenever  that 
is  the  proper  course,  in  order  to  cure  the  nuis* 
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uioe.  The  second  question  is  answered  by  refer- 
ence to  the  powers  of  a  sonrejor  of  high- 
wijs  onder  the  67th  section  of  the  Qeneral 
Highway  Act  (5  &  6  Will.  4,  c  50),  which  powers 
sre  conferred  in  terms  upon  those  who  act  under 
the  23nd  section  of  the  Nuisances  Remoral  Act. 
The  67th  section  givee  authority  to  the  s^ryeyor  to 
"make,  &C.,  all  ditches,  gutters,  drains,  or  water- 
ooorses,  and  also  to  make  and  lay  such  tunnels, 
Ac,  as  he  thall  deem  necessary,  in  and  through  any 
lands  or  grounds  adjoining  or  lying  near  to  any 
highway,  upon  paying  the  owner  or  occupier  of 
such  lands  or  grounds  for  the  damages  which  he 
shall  sustain  thereby."  Construing  this  section 
vith  sect.  22  of  the  Nuisances  Removal  Act,  we  are 
of  opinion  that,  the  necessity  for  making  a  new 
sewer  being  ascertained  as  a  matter  of  fact,  it  was 
for  the  commissioners  to  exercise  their  judgment  in 
what  direction  that  new  sewer  should  be  made 
through  the  adjoining  land,  and  that  so  long  as  they 
exercised  an  honest  discretion  without  misconduct 
or  negligence,  they  are  not  liable  to  have  their  judg- 
ment oTerruled  in  a  court  of  law.  The  third  ques- 
tion is  thus  answered  by  the  Lord  Chief  Baron  in 
deliTering  the  judgment  of  the  majority  of  the  court 
below,  as  follows :  **  If  the  traversing  of  the  plain- 
tiff's inclosed  field  were  necessary  to  the  completely 
remedying  or  removing  the  nuisance  in  question,  I 
should  think  that  measure  might  be  resorted  to  under 
the  22nd  section.  But,"  the  Lord  Chief  Baron  adds, 
^'it  is  quite  obvious  that  this  end  may  be  accomplished 
by  merely  carrying  away  the  accumulation  of  filth, 
and  converting  the  open  drain  into  a  covered  sewer, 
upon  the  same  spot,  and  in  the  same  direc- 
ti  >n  as  that  which  now  exists.  It  is  there- 
fore, that  I  think  that  the  defendants  have  ex- 
ceeded their  powers  in  entering  and  cutting  through 
the  inclosed  land  of  the  plaintiff."  The  case,  how- 
ever, as  I  read  it,  does  not  state  that  the  alternative 
coarse  thus  contemplated  was  feasible  or  advisable ; 
indeed,  so  far  as  I  can  divine  the  result  of  substitut- 
ing a  closed  tortuous^  tube  for  an  open  tortuous 
passage,  it  shows  the  contrary  ;  nor,  in  the  absence 
of  peculiar  local  and  technical  information  can  I 
arrive  at  the  conclusion,  by  inference,  that  the  course 
of  making  the  new  sewer  deemed  by  the  commis- 
sioners to  be  necessary,  and  constructed  by  them  in 
the  most  inexpensive  and  convenient  manner,  was 
an  unnecessary  act  in  abuse  of  the  powers  vested  in 
tbem  by  the  statute.  There  is  no  suggestion  of 
excess  or  abuse  in  the  statement  of  facts  upon  which 
oar  judgment  ought  to  be  formed.  In  the  absence 
of  any  proof  to  the  contrary,  credit  ought  to  be  givi  n 
to  pabUc  officers  who  have  acted  prima  fade  within 
the  limits  of  their  authority,  for  having  done  so  with 
honesty  and  discretion.  Upon  the  fourth  point  many 
cases  were  cited  to  show  that  special  privileges  con  - 
ferred  by  statute  upon  individuals,  or  special  con- 
stitntions  imposed  upon  limited  bodies  are  not 
to  be  considered  as  repealed  by  subsequent 
general  legialation,  not  expressly  or  by  neces- 
sary inference  inconsistent  with  the  former. 
These  authorities  are  only  so  many  illustrations 
of  the  rule,  ffeneraUa  spedcUibus  non  deroganU  They 
are  inapplicable  to  the  present  case,  where  the  local 
Act  conferred  upon  the  commissioners  a  power  con 
ditional  upon  giving  notice,  and  the  Greneral  Act 
gives  power  to  all  such  bodies  to  do  the  same  thing 
without  such  notice.  The  notice  contemplated  by 
the  local  act  is  not  a  right  ot  the  persons  to  receive 
notice,  but  a  mere  restriction  of  the  power  under 
the  local  Act,  making  that  power  inapplicable  where 
DO  notice,  is  given.  There  is  no  more  inconsistency 
in  the  two  powers  co-existing,  anl  either  of  them 
being  exerciBed  at  the  option  of  the  commissioners 
than  in  the  general  covenant  to  repair  co-existing 
in  the  same  lease  with  a  covenant  to  repair  after  a 
month's  notice,  either  of  which  may  be  enforced  by 


the  landlord.  Upon  this  point,  the  Lord  Chief 
Baron  expresssed  his  concurrence  with  Martin, 
B.,  and  Channell,  B.,  does  not  appear  to  have 
expressed  any  opinion  to  the  contrary.  I  there- 
fore agree  in  the  opinion  of  Martin,  B.,  in  the 
court  below.  Nor  can  any  real  injustice  follow; 
because  *  the  compensation  clause  in  the  Act  is 
abundantly  large  to  secure  to  Lord  Derby  compen- 
sation in  money  for  all  damage  or  deterioration  of 
his  property  by  the  acts  of  the  commissioners :  (See 
Lister  Y,  iSobhf,  7  A.  &  £.  124.)  The  judgment  ought 
to  be  reversed  and  judgment  ought  to  be  given  for 
the  defendants. 

Keating,  Hannbn,  Bbbtt,  and  Hates,  J.J.,  con- 
curred. 

Judgment  for  the  defendants,  reversing  the  judgment 
qf  the  majority  of  the  court  below. 

Attorneys    for    the   plaintiff    (the   respondent), 
Appleby^  Wright,  and  Crowther,  agents  for  L,  and  o. 
Woodaxk,  Bury. 

Attorneys  for  the  defendants  (the  appellants), 
Bidsdale  and  Craddoch,  5,  Gray's  Inn-square,  W.C., 
agents  for  Harper  and  Dodds,  Bury. 


Wednesday,  June  16,  1869. 

(Before  Ebllt,  C.B.,  Btlss  and  Brbtt,  J  J.,  and 
Channell  and  Cleasbt,  BB.) 

OsoooD  v.  Nelson. 

Registrar  of  Sheriffs  Court  of  City  of  London — Power 
of  removal — Jurisdiction  of  Court  (f  Common  Council 
— 16  Vict.  c.  Ixxvii ,  ».  11. 

By  sect.  11  o/*  15  Vict.  e.  Ixxvii.,  power  is  given  to  the 
mayor,  aldermen,  and  commons  of  the  City  of 
London  to  appoint  to  the  office  of  registrar  of  the 
Skeriff*s  Court,  and  also  to  remove  from  that  office  in 
case  of  the  inability  or  midtehaviour  of  the  registrar 
for  the  time  being,  *^  or  for  any  other  cause  which  may 
appear    reasonable    to    the   mayor,    aldermen,    and 


commons. 


»t 


Certain  charges  having  been  pre/erred  agmnst  the 
registrar,  the  evidence  rioting  to  the  charges  uxis 
investigated  by  a  committee  of  the  Common  Council 
appointed  jor  the  purpose,  who  inade  a  report  to  the 
Vommon  Council,  on  which  that  body  furnished  the 
registrar  with  a  copy  oj  the  report,  and  ordered  that 
he  should  be  at  liberty' to  inspect  and  take  copies  of  the 
evidence,  and  called  on  him  to  show  cause  on  a  certcun 
day  why  he  shoidd  not  be  removed  from  his  office,  and 
after  hearing  him  on  that  day  by  counsel  {copies  of  the 
evidence  and  report  having  previously  been  furnished 
to  all  the  members  qf  the  council),  resolved  that 
reasonable  cause  existed  for  removing  him  from  his 
office,  ahd  that  he  should  be  removed  accordingly : 

Held,  that  it  was  not  competent  to  the  court  to  review 
the  decision  of  the  Common  Council  in  the  matter,  as  a 
full  and  fair  opportunity  had  been  given  to  the 
registrar  of  answering  the  charges  preferred  against 
him,  and  a  competent  tribunal,  after  fully  investigating 
them,  had  decided  against  him. 

Error  on  a  judgment  of  the  Court  of  Queen's 
Bench. 

The  action  was  brought  by  the  plaintiff  against 
the  defendant  for  money  had  and  received,  to  re- 
cover certain  salary,  fees,  and  emoluments  from  the 
2nd  May  1867,  received  by  the  defendant,  and  to 
which  the  plaintiff  claimed  to  be  entitled  as  regis- 
trar of  the  Sheriffs*  Court  of  the  City  of  London, 
and  by  order  of  Lush,  J.  a  special  case,  setting 
forth  the  facts,  was  stated  for  the  opinion  of  the 
Court  of  Queen's  Bench.    The  material  portions  of 
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the  gpeciid  case  are  set  oat  at  length  in  the  report 
of  the  case  in  the  court  below,  ante  toI.  ▼.  p.  465 
The  Court  of  Queen's  Bench,  consisting  of  Cock- 
bum,  C.  J.,  and  Lush  and  Hayes,  JJ.,  were  of 
opinion  that,  as  the  Court  of  Common  Council,  in 
the  exercise  of  the  power  of  remoTsl  given  them 
by  the  sUt.  15  Vict,  c  IxxtU.,  s.  11,  had  made  the 
plaintiff  acquainted  with  the  charges  brought 
against  him,  and  given  him  an  opportunity  of 
answering  them,  and  had  heard  evidence  relating  to 
tfaem,  the  Court  of  Queen's  Bench  should  not  inter- 
fere with  the  decision  of  the  Common  Council  in 
the  matter,  even  although  that  decision  appeared 
to  the  court  not  to  be  warranted  by  the  evidence 
adduced;  neither  would  it  interfere  on  the  ground 
of  the  mode  of  procedure  pursued  by  an  inferior 
tribunal,  where  that  tribunal  had  jurisdiction,  and 
the  essentials  of  justice  had  been  complied  with ; 
and  they  gave  judgment  in  favour  of  the  defendant 
On  this  judgment  error  was  now  brought. 

Brovm,  Q  C.  (with  him  Gibbons  and  WUberforce) 
argued  for  the  plaintiff.  The  arguments  were  the 
same  as  in  the  court  below. 

Mettish,  Q.  C.  (with  whom  was  Archibald),  for  the 
defendant,  were  not  called  upon. 

Kbllt,  C.  B. — ^We  are  of  opinion  that  the  judg- 
ment of  the  Court  of  Queen's  Bench  must  be 
affirmed.  The  question  is  whether  the  decision  pro- 
nounced by  the  Common  Council  of  the  city  of 
London  under  the  circumstances  of  this  case  can 
be  set  aside  by  this  court,  and  the  plaintiff,  in  effect, 
be  declared  entitled  to  be  reinstated  in  his  office. 
The  circumstances  of  the  case  are  simply  these. 
By  various  Acts  of  Parliament,  and  indeed  I  may 
say  by  almost  immemorial  usage,  there  has  existed 
in  the  City  of  London  a  court  having  a  varied  and 
extensive  jurisdiction,  called  the  Sheriffs'  Court,  of 
which  Mr.  Osgood  was  the  registrar.  In  conse- 
quence of  certain  complaints  that  had  been  made, 
and  certain  proceedings  which  had  been  taken  in 
the  Sheriff's  Court,  a  gentleman  of  the  name  of 
Aikman,  who  filled  another  office  in  the  court,  seems 
to  have  had  a  dispute  with  Mr.  Osgood,  and  to  have 
made  some  charge  against  him  which  ultimately 
was  submitted  to  the  judge  of  the  court,  and  re- 
ported upon  by  him  to  the  Court  of  Common  Council. 
A  charge  was  made  against  Mr.  Osgood  into  which 
it  is  quite  unnecessary  that  I  should  enter.  But 
the  chargL>  having  been  made,  the  question  now  is 
whether  a  course  of  procedure  has  been  adopted  and 
ultimately  a  judgment  pronounced  which  wo  are  in 
this  case,  and  upon  this  proceeding,  to  declare  void 
and  to  set  aside.  Now  we  do  not  feel  called  upon 
to  enter  into  the  question  whether  the  judgment 
pronounced  by  the  Court  of  Common  Council  upon 
this  occasion  was  right  or  wrong,  whether  it  was 
well  supported  by  the  evidence,  or  the  contrary. 
If  we  were,  it  is  not  improbable  that  we  should  find 
ourselves  in  a  situation  not  to  dissent  from  the 
opinion  which  has  been  thrown  out  by  the  Court  of 
Queen's  Bench  upon  that  question ;  but  we  have  no 
power  to  interfere  with  or  to  correct  the  procedure 
adopted  by  the  Court  of  Common  Council ;  we  have 
no  power  to  review  their  judgment.  We  find  by  the 
Act  of  Parliament  (15  Vict.  c.  IxxviL  s.  11),  as  it  is 
set  forth  in  the  case  *'  that  it  shall  be  lawful  for  the 
mayor,  aldermen,  and  commons,  in  case  of  the 
inability  or  misbehaviour  of  the  clerk  for  the  time 
being  of  the  court,  or  for  any  other  cause  which 
may  appear  reasonable  to  the  mayor,  aldermen,  and 
commons  to  remove  such  clerk,  and  to  appoint  some 
other  person "  in  his  place ;  and  then  by  another 
section  of  the  Act  **  the  mayor,  aldermen,  and  com- 
mons shall  be  understood    to    mean  the  mayor, 


S  aldermen,  and  commons  of  the  City  of  London  in 
Common  Council  assembled."    Now  it  appears  that 
the  complaint  against  Mr.  Osgood  came  before  the 
Common  Coundl,  and  they  accordingly,  and  accord- 
ing to  almost  immemorial   usage  in  such   cases, 
referred  the  matter  to  a  committee,  which  ia  called 
the  Officers'  and  Clerks'  Committee.    It  has  been 
said  in  argument  that  this  was  a  delegation  of  the 
powers   and  authority  conferred    by  the  Act   of 
Parliament  upon  the  Common  Council  to  another 
body  of  persons  contrary  to  law,  and  inconsistent 
with  the  rights  of  the  parties,  and  the  justice  of  the 
case.    Now  it  is  not  for  us  to  consider  whether 
the  procedure   ot  course   of   proceeding   adopted 
in  cases  of  this  nature  by  the  Common  Conndl, 
who  for  this  purpose  are    a    judicial  body  con- 
stituted   by    law,    is    right    or  wrong,  wise    and 
expedient    or  the  contrary.     But   if   it  were  to 
undergo  the  criticism  to  which  it  has  been  sub- 
jected at  the  bar,  I  must  say,  speaking  for  myself, 
that  I  see  no  reason  to  disapprove  of  the  course 
which  from  beginning  to  end  was  adopted  by  the 
Oonmion  Council  upon  this  occasion.    That  bod^ 
consists  of  no  less  than  282  individuals.    To  insti- 
tute and  conduct  an  inquiry  of  this  nature  by  so 
numerous  a  body  of  persons  is  practically  impos- 
sible.   A  quorum  of  this  body  amounts  to  no  less 
than  forty  in  number,  and  they  have  great,  nunae- 
rous,  and  important  public  duties  to  perform  which 
would  render  it,  speaking  reasonably,  impracticable 
for  them  to  conduct  such  an  inquiry  themaelves. 
Accordingly,  there  being  a  committee  accustomed 
to  business  of  this  nature,  which  has  existed  at  all 
events  for  a  very  long  time  in  the  City  of  London, 
viz.,  the  Officers  and  Clerks' Committee,  the  Common 
Council,  referred  the  matter  to  this  committee ;  but 
in  what  way  and  for  what  purpose  ?    It  has  been 
said  that  this  reference  was  a  delegation  of  the 
pewer  and  authority  conferred  upon  the  Common 
Council  by  the  Act  of  Parliament.     We  find  from 
the  case  that  when  the  whole  of  this  matter,  the 
charges  and  the  answers  to  the  charges,  or  the 
deniids  on  the  part   of    the    accused,  had    been 
reported  to  and,  to  a  certain  extent^  at  all  events, 
considered  by  the  Common  Council  on  the  18th 
Oct.,  the  Lord  Mayor  having  laid  before  the  council 
a  letter  of  Mr.    Aikman's  together  with  a  copy 
of     the     correspondence     enclosed    therein,     ttie 
correspondence  was  read   to  the  court ;    so  that 
the    Common    Council    heard    the   whole    matter 
at  length,  both  the  accusation  and  the  denial  or  the 
answer ;  and  they  accordingly  did  not  delegate  their 
power  to  any  body  of  persons,  but  simply  referred 
the  matter  to  the  Officers  and  Clerks'  Committee  to 
consider  and  report  on  it.    I  am  at  a  loss  to  con- 
ceive what  other  course  of  proceeding  could  advan- 
tageously and  properly  have  been  resorted  to  by  the 
Common    CounciL     The   committee   being    thus 
instructed,  called  the  parties  before  them,  heard 
what  each  party  had  to  say,  and  proceeded  to  take 
all  the  evidence,  on  the  one  side  and  the  other  which 
was  offered  to  them  for  their  consideration.    The 
evidence,  it  appears,  was  all  taken  down,  and  most 
properly  taken  down,  and  I  doubt  not  quite  correctly 
taken  down  by  a  shorthand  writer.    The  matter 
thus  coming  before  the  committee,  and  the  whole 
matter  being  thus  heard,  with  every  opportunity 
given  to  one  side  and  the  other  to  comment  upon  it 
before  them,  the  committee  consider  it  and  make 
their  report.    In  their  report  they  find  that  the 
duties  of  Mr.  Osgood  had  not  been  properly  or 
efficiently  performed.     That  was  the  conclusion 
they  came  to,  and  they  reported  that  conclusion  to 
the  Common  Council.    But  that  was  no  judgment ; 
nor  do  I  see  the  least  reason  to  suppose  that  the 
Common  Council  felt  themselves  in  any  degree 
whatever  bound  by  the  conclusion  at  which  the 
committee  had  arrived,  and  which  was  so  reported 
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to  them  by  the  eoramiltee.    Mr.  Brown  has  argued 
M  if  Ae  Oommon  Council  were  to  be  at  onoe  boaod 
aad  oonclttded  by  the  report  of  some  sixteen  gentle- 
men, who  appear  at  one  time  or  another  to  hare 
attended  this  committee,  or  who  at  all  events  issned 
the  report.    It  is  not  fcHr  us  to  say  whether  the  mode 
in  which  the  inquiry  was  conducted  is  open  to  t^e 
critiGisms  to  which  it  has  been  subjected  or  not,  or 
wbevherthe  committee  were  justified  in  coming  to 
the  conclusion  at  which  they  arrived,  or  were  c^led 
upon  to  oome  to  any  conclusion  at  all,  or  to  report 
any  conclusion  to   the  Common  Council.     It  is 
enough  for  us  to  say  that  they  heard  the  matter ; 
and  it  appears  th«t  at  eV^  meeting'  at  which  eri- 
denoe  was  taken,  and,  therefore,  at  every  meeting  at 
which  anything  took  place  upon  which  it  was  tiieir 
duty  to  report  or  to  oome  to  any  couelusion,  if  they 
were  to  come  to  any  conclusion  upon  the  subject, 
there  were  present  at  least  seven  ot  their  whole 
body,  and  who  constituted,  as  we  are  informed,  a 
quorum  of  that  body.    I  think^  therefore,  that  the 
proceeding  itself,  although  the  report  was  signed 
by  a  number  who  attended  but  occasionally,  and  by 
one  or  two  who  had  not  attended  at  all,  must  never- 
thelcM  be  taken  to  have  been  in  conformity  with  the 
ordinaiy  course  of  proceedings  of  committees  of  this 
nature,  instructed  by  and  acting  under  the  corpora- 
tion of  the  City  of  London ;  and  I  see  no  reason  wliat- 
ever  to  dis^prove  either  of  the  course  of  procedure 
which  they  adopted  or  of  the  report  which  they 
made.    I  do  not  mean  to  question  the  justice  of  the 
report  itself  or  the  correctness  of  the  conclusion  at 
which  they  arrived  from  the  fact  of  their  taking 
the  evidence  in  the  way  in  which  it  was  taken. 
There  was  an  attendance  of  seven  members  on  every 
day  on  which  it  was  taken,  and  they  reported  the 
conclusion  at  which  they  had  arrived  upon  that 
eridence.    Now,  when    this   report    came    before 
the  Common  Council,  who  are  the  judicial  body 
appointed  by  the  Act  iA  Parliament  to  deal  with  a 
case  of  this  nature,  and  who  might  think  it  just 
either  to  remove  or  propose  to  remove  this  gentle- 
man from  the  office  which  he  held,  what  is  the 
course  which  they  pursue  ?    I  am  quite  at  a  loss  to 
conceive  what  other  course  they  could  with  pro- 
priety have  taken  than  that  which  they  adopted. 
The  question  has  been  put  from  the  bench  to  Mr. 
Brown  as  to  what  other  course  the  Common  Council 
ought  to  have  adopted,  and  the  question  remains 
unanswered.    Wero  they  to  recall  the  whole  of  the 
witnesses  and  re-hear  the  evidence  ?    I  have  already 
observed  that  it  is  for  the  very  purpose  of  relieving 
a  body  of  this  nature  from  a  duty  which,  speaking 
practically,  could  not  possibly  be  adequately  dis- 
charged by  them,  that  these  committees  are  formed, 
and  that  a  matter  of  this  naturo  is  referred  to  them 
to  consider,  inquire  into,  and  report  upon.    What 
the  Common  Council  do  is  this.    Upon  receiving 
the  report  and  the  whole  of   the  evidence  upon 
which  the  report  was  founded,  they  give  notice  to 
the  gentleman  who  had  been  accused,  and  they  call 
upon  him  to  show  cause  why  he  should  not  be  re- 
moved.   It  is  in  substance  the  same  course  as  would 
have  been  adopted  by  any  of  the  Superior  Courts  of 
Westminster-hall  in  dealing  with  any  question  of 
this  nature  within  their  jurisdiction.  Mr.  Osgood  ac- 
cordingly i^pears,  and  he  appears  by  a  very  learned, 
eminent,  and  experienced  counsel.     The   matter 
thai  comes  before  the  whole  body  of  the  Common 
Council,  (NT  at  least  a  sufficient  number  of  the  whole 
body  assembled  in  Common  Council ;  the  report  is 
produced,  and  the  learned  counsel  who  appears  on 
behalf  of  the  accused  makes  no  objection  whatever, 
suggests  not  the  slightest  criticism  upon  any  portion 
of  &  proceedings  which  had  been  adopted  by  the 
committee,  or  the  course  then  about  to  be  adopted 
by  the  Common  Council.    On  the  contrary,  although 
he  reserves  his  objections,  and  perhaps  he  had  a 


right  to  reserve  them,  no  further  objection  is  made. 
He  proceeds  to  deal  with  the  case,  and  when  the 
Common  Council,  who  had  very  properly  called  in 
the  assistance  of  the  first  law  officer  of  the  corpora- 
tion, the  learned  recorder,  by  his  advice  put  it  to 
the  learned  seijeant,  who  appeared  on  behalf  of  the 
accused,  whether  he  desired  to  add  any  evidence^ 
to  bring  forward  any  new  evidence  in  addition  to 
that  which  had  been  considered  by  the  committee, 
he  offered  no  further  evidence ;  he  had  an  oppor- 
tunity of  doing  so,  but  did  not  think  fit  to  avail  him- 
self of  the  opportunity ;  he  was  content  to  deal  with 
the  case  upon  the  evidence  as  it  had  been  taken 
before  the  committee,  and  as  it  was  then  before  the 
Court  of  Common  CounclL  With  regard  to  the 
evidence,  it  appears  to  be  very  voluminous;  but 
when  we  consider  what  the  questions  were  which 
were  involved  in  the  charges  against  Mr.  Osgood, 
there  seems  no  reason  to  doubt  that  anyone  whose 
duty  it  was — ^as  it  was  the  duty  of  the  learned 
Serjeant,  and  one  which  I  have  no  doubt  he  well 
performed — to  make  himself  acquainted  with  the 
whole  of  the  evidence,  could  deal  with  the  substance 
of  the  evidence,  and  aU  the  important  portions  of 
it  bearing  upon  the  charges,  in  a  very  few  sen- 
tence", and  almost  in  a  few  minutes  of  time. 
The  learned  Serjeant,  exercising  his  discretion,  and 
acting  upon  his  own  judgment,  dealt  with  as  much 
of  the  evidence  as  he  thought  necessary,  and  brought 
as  much  of  it  under  the  consideration  of  the  Common 
Council  as  he  thought  proper.  The  case  being  thus 
argued  on  behalf  of  Mr.  Osgood,  who  had  an  oppor- 
tunity, first  b^ore  the  Officers  and  Clerks'  Com- 
mittee, and  lastly  before  the  Common  Council 
itself,  of  making  out  his  defence,  the  Common 
Council  having  uken  the  matter  into  consideration, 
and  having  deliberated  upon  it  with  closed  doors, 
came  to  the  conclusion  that  some  of  the  charges 
against  Mr.  Osgood  were  so  far  proved  as  to  justify 
the  resolution  which  they  then  pronounced,  "  that 
in  the  opinion  of  this  court  the  duties  of  the  chief 
clerk  and  registrar  of  the  Sheriff's  Court  had  not 
been  properly  discharged  by  Mr.  Osgood."  Then 
there  followed  a  resolution  that  he  should  be  dis- 
missed. Now  the  question  is,  whether  any  of  these 
proceedings  is  open  to  any  objection  whatever  which 
we  can  entertain.  It  is  part  and  parcel  of  the  law 
of  England,  and  one  of  the  first  principles  of  public 
iustice,  that  no  man  shall  be  convicted  of  any 
offence,  or  of  any  misconduct  whatever,  by  any 
judicial  body  constituted  by  law,  without  having 
been  heard  in  his  defence.  If  we  had  found  in  any 
part  of  these  proceedings,  but  above  all  before  judg- 
ment was  pronounced  against  this  gentleman,  that  he 
had  been  refused  a  hearing,  or  that  he  had  not  a  full, 
free,  fair,  and  ample  hearing,  and  every  opportunity 
to  defend  himself  against  the  charges  which  had  been 
preferred  against  him,  we  should  have  been  quite 
ready  to  support  that  fundamental  principle  of  the 
law  of  England  which  has  been  referred  to  by  Mr. 
Brown,  that  no  man  shall  be  condemned  unheard  ; 
and  should  have  been  able  to  say  that  the  proceed- 
ings were  illegal  and  void.  But,  seeing  that  the 
procedure  is  one  which  we  have  no  right  to  inter- 
fere with  ;  that  it  is  open  to  no  objection ;  and 
seeing  that  the  judgnnent  against  Mr.  Osgood  has 
been  pronounced  after  a  full,  free,  and  fair  oppor- 
tunity had  been  afforded  to  him  of  defending  him- 
self against  the  charges  brought  against  him,  we 
are  all  of  opinion  that  it  is  not  competent  to  us  to 
interfere  with  the  judgment  of  the  Court  of  Com- 
mon Council,  and  consequently  that  the  j  udgment 
of  the  Court  of  Queen's  Bench  upon  this  matter 
must  be  affirmed. 

Judgment  affirmed. 

Attorneys  for  plaintiff,  Ashley  and  Earle, 

Attorney  for  defendant,  the  City  SoUciior, 
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V.  0.  JAMES'S  OOUBT. 

Beported  by  W:  H.  BBnrsr  and  R.  T.  Bowt,  Eaqn., 

Banisterft-ttt-Law. 

Jufy  6  and  7,  1869. 

Attobbbt-Gbnbbal  v.  Thb  Ck>BPOBATioir  of 

Halifax. 

Pollution  of  stream — Nuisance — Time  given  to  abate 

same, 

A  corporation  had  erected  certain  works  so  that  the  sewage 
of  the  town  flowed  into  an  ancient  brook,  which  passed 
the  mills  of  a  moamfactory,  cmd  therebu  the  brook  or 
stream  was  so  far  poUuteaas  to  affect  the  health  of  the 
workmen  and  others  in  the  manufactories  residing  in 
the  neighbowrhood  of  the  stream,  and  also  affected  the 
property  of  the  manv^aetwrers.  The  balance  of  the 
scientific  evidence  proving  that  what  had  been  done  by 
the  corporation  caused  a  nuisanoe  and  was  it^urious  to 
the  public  health  : 

Held,  that  the  relators  were  entitled  to  an  immediate  tn- 
junction  to  restrain  any  further  extension  of  the  works 
by  which  the  pollution  of  the  stream  had  been  caused, 
and  a  fitrther  injunction  (to  commence  on  the  1st  June 
1870,  to  cdlow  time  to  the  corporation  to  apply  to 
Parliament  for  additional  powers  if  so  aavised)^ 
against  causing  the  sewage  to  pass  by  or  through  the 
present  outfcdis. 

This  was  an  infonnation  and  bill  filed  by  the 
Attorney-General  on  the  relation  of  Messrs.  Holds- 
worth,  the  proprietors  of  Shaw  Lodge  Mills,  within 
the  borough  of  Halifax,  damask  and  worsted  manu- 
facturers, praying  that  the  Corporation  of  Halifax 
might  be  restrained  from  causing  the  sewage  of  the 
borough  to  flow  into  a  brook  called  the  Hebble 
Brook,  on  the  banks  of  which  the  mills  of  Messrs. 
Holds  worth  are  situated,  so  as  to  cause  a  nuisance 
and  injury  to  the  public  health.  It  appeared  by  the 
evidence  that  prior  to  and  for  some  years  after  the 
passing  of  the  Halifax  Improvement  Act  in  1853, 
the  drainage  of  the  borough  of  Halifax,  then  of 
comparatively  small  dimensions  and  of  the  neigh- 
bourhood, was  effected  partly  by  ash  pits  or  dry 
cesspools,  and  partly  by  small  sewers  so  constructed 
as  to  allow  the  liquid  portion  thereof  to  percolate 
through  the  sandstone  rock  upon  which  the  town  of 
Halifax  is  built,  the  solid  portion  being  from  time 
to  time  carted  away  by  the  corporation. 

The  Hebble  Brook,  the  natural  drain  of  Hali- 
fax, was  a  small  stream,  with  a  rough,  rocky  bi'd, 
which  flowed  through  the  trough- like  valley  on  the 
steep  western  slope  of  which  Halifax  is  built.  At 
some  remote  period,  possibly  before  the  settlement 
of  the  Flemish  traders  in  this  valley  and  the  acqui- 
sition of  their  privilege  of  summary  justice  on 
criminals  on  what  was  and  is  called  "  The  Maiden 
or  Gibbet  Hill,"  the  Hebble  Brook  msy  have  been  a 
clear  unpolluted  brook  from  the  Yorkshire  hills,  but 
it  has  now  become,  and  has  so  continued  for  some 
time  past,  a  foul  polluted  watercourse,  discoloured 
to  the  eye,  and  very  offensive  This  was  admitted 
on  all  hands,  and  the  issue  raised  in  the  cause 
between  the  plaintiffs  and  defendants  and  their  wit- 
nesses was  as  to  the  cause  of  its  present  condition. 
The  borough  manufacturies  of  Halifax  have  for 
many  years  past  been  greatly  on  the  increase,  and 
after  the  passing  of  the  Improvement  Act  in  1853, 
as  before  stated,  the  corporation  caused  plans  to  be 
prepared  for  making  drains,  and  entering  upon  a 
general  system  of  sewerage  for  the  borough.  This 
plan,  which  consisted  in  the  construction  of  one 
main  intercepting  sewer,  into  which  the  branch 
sewers  were  led,  was  by  degrees  put  into  execution ; 
and  in  1858  the  main  sewer,  which  was  termed  out- 
fall A.,  was  completed.  This  sewer  discharges 
itself  into  the  Hebble  Brook,  at  a  point  about  160 
yards  above  the  mills  of  Messrs.  Holdsworth,  and  at 


what  was  then  the  boundary  of  the  then  borough. 
The  information  stated  that,  although  there  was  a 
perceptible  increase  in  the  amount  of  sewage  flow- 
ing down  the  Hebble  Brook,  theie  was  for  some 
time  no  reason  to  apprehend  anything  like  a  serious 
nuisance,  as  the  dry  cesspool  system  continued  to 
prevail  to  a  great  extent,  and  the  house  drainage 
was  only  very  gradually  connected  with  outfall  A. 
In  the  year  1865  *^  The  Halifax  Extension  Improve- 
ment Act  1865"  was  passed,  the  effect  of  which  had 
been  to  treble  the  size  of  the  borough  and  the  area 
to  be  drained  by  outfall  sewer  A.  In  the  meantime, 
as  new  houses  were  built,  the  number  of  water- 
closets  draining  into  outfall  A.  was  increased,  and 
in  the  older  districts  water-closets  were  by  degrees 
substituted  for  the  privies  and  cesspools.  The  pro- 
portion, however,  was  still  small,  as  it  appesied 
from  the  evidence  that  with  a  population  in  1868  of 
about  62,500  persons  (the  popi^ation  of  the  bocongfa 
having  then  nearly  doubled  itself  since  1861),  there 
were  only  about  1700  water-closets,  or  a  proportion, 
as  stated  by  one  of  the  witnesses,  of  about  one  to 
every  twelve  houses. 

After  the  extension  of  the  borough  in  1865  the 
corporation  had  taken  in  hand  the  constmction  of 
another  main  sewer  for  the  purpose  of  draining  the 
outlying  districts  recenty  added,  and  comparatively 
rural  and  unbuilt  upon.  This  sewer,  known  as  ^*  out- 
fall B,"  was  opened  in  the  course  of  last  year,  and 
empties  itself  into  the  Hebble  at  a  point  about 
eighty  yards  below  the  outfall  A.  In  addition  to 
this  system  of  intercepting  drains  the  corporation 
had  put  into  force  their  Parliamentary  powers  for 
retaining  and  storing  water,  the  effect  of  which  the 
information  stated  had  been  to  stop  the  periodical 
floodings  of  the  Hebble,  and  reduce  it  frequently  to 
the  condition  of  a  stagnant  ditch,  while  from  the 
rocky  and  irregular  nature  of  its  bed  the  filth  was 
retained  and  exposed  to  the  decomposing  effects  of 
the  sun  and  air.  The  information  furthur  stated 
that  by  the  end  of  1867  the  Hebble  Brook  below  the 
outfalls  had  become  constantly  filled  with  foul  and 
feculent  matter,  and  was  in  fact  nothing  better  than 
a  common  open  sewer.  The  nuisance  was  also 
stated  to  be  aggravated  by  the  arrangements,  of  a 
very  complicated  character,  of  the  Calder  and 
Hebble  navigation,  the  canal  of  which  runs  in  imme- 
diate proximity  to  the  Hebble,  for  damming  up  the 
brook  and  pumping  the  water  into  the  canal, 
so  that  the  same  filthy  water  was  again  returned 
to  the  riparian  inhabitants  of  the  lower  part  of 
the  valley.  In  Dec.  1867,  Messrs.  Holdsworths, 
who  employ  about  3000  hands  in  their  mills,  and  are 
owners  of  several  adjoining  cottages  overhanging 
the  brook,  wrote  to  the  corporation  to  complain  ol 
the  very  serious  nuisance  occasioned  by  the  dis- 
charge of  the  town  sewage  into  the  brook  at  a  poiot 
so  near  to  their  works  and  cottages,  and  to  protest 
against  the  increase  of  the  nuisance  and  from  the 
eontemplated  opening  of  outfall  B,  only  about  eighty 
yar.ls  above  their  mills.  A  correspondence  followed, 
in  which  the  corporation  did  not  deny  the  existence 
of  an  evil,  but  urged  the  difficulties  of  the  case,  the 
exertions  that  had  already  been  made,  and  the  im- 
possibility of  partial  local  action  in  such  a  matter, 
insisting  that  time  must  be  allowed  for  the  adoption 
of  some  comprehensive  scheme,  based  upon  the  ex- 
pected report  of  the  Rivers  Pollution  (>)mmi8sioo, 
for  dealing,  not  merely  with  the  particular  nuisanoe 
complained  of,  but  for  purifying  the  area  of  the 
Calder  and  Hebble  basin  genenlly  above  as  well 
as  below  the  outfalls. 

The  plaintiffs,  on  the  other  hand,  finding,  as  they 
stated,  that  the  nuisanoe  had  been  steadily  on  the 
increase  since  their  first  complaint  in  Dec  1867, 
and  that  the  health  of  their  workmen  was  seriously 
affected,  and  their  cottages  rendered  almost  unin- 
habitable  by  the  stench  and  foul  gases  escapiog 


BfAGISTBATES'  OASES. 


93 


?.C.  J.] 


ATTOBNBT-GBinERAL  V.  THB   CoBPORATION  OF  HALIFAX. 


[V.C.  J. 


from  the  brook,  grew  weary  of  waiting  for  the 
oomprehenaiTe  scheme  promised  by  the  corporation, 
and  in  May  last  procured  the  signature  of  the 
Attorney-General  to  the  information  for  the  purpose 
Id  effect  of  trying  the  question  whether  the  corpo- 
ration were  entitled  to  turn  the  Hebble  Brook  into 
a  common  sewer  for  the  town  of  Halifax,  and 
thereby  injure  Uie  property  of  the  plaintififs,  and 
the  health  of  their  workmen  and  the  tenants  of  the 
cottages. 

The  CFldence  on  both  sides  was  very  roluminous, 
and,  as  usual,  showed  a  conflict  of  the  scientific 
evidence  given  by  the  medical  men  and  others.  On 
the  part  of  the  corporation  it  was  denied  that  the 
conation  of  the  Hebble  was  focd,  filthy,  and 
poisonous ;  but  it  was  asserted  that  this  condition 
vas— if  it  were  so— occasioned  by  manufacturing 
Rfnse  rather  than  by  sewage  pollution;  that  the 
present  scheme  had  been  adopted  at  a  great  expense, 
after  long  and  anxious  consideration,  as  the  best 
means  of  dealing  with  the  question  of  draining  the 
borough,  and  not  without  success ;  that  from  the 
immense  Tolumes  of  water  poured  down  the  out- 
falls -nearly  3,0U0,000  gallons  per  day— -the  sewage 
was  so  diluted  as  to  bj  innocuous ;  and  that  the 
condition  of  the  brook  at  and  immediately  below 
the  outfalls  waa  far  better  than  higher  up  in  the 
tovn,  where  it  waa  polluted  by  manufacturing 
refuse,  dyestufF,  and  filth  from  priries,  or  than 
lower  down  the  stream  at  Messrs.  Holdsworth's 
worics,  where  the  stream  at  its  shallowest  point  was 
poisoned  by  the  drainage  from  their  cottages,  and 
especially  by  the  liquor  that  escaped  from  their 
grease-extracting  works,  where  the  soapsuds  used 
in  washing  the  wool  are  treated  with  sulphuric  acid 
for  the  purpose  of  extracting  the  grease,  and  is 
afterwards  used  in  making  candles,  and  for  other 
iunilar  purposes. 

Sereral  witnesses  had  been  also  examined  viva 
VMS,  and  crosa-examined  on  their  depositions  before 
a  special  examiner  at  Halifax. 

The  cause  now  came  on  for  a  hearing. 

E.  R  Key,  Q.C.  and  Ince,  for  the  plaintiffs,  shortly 
stated  the  &ct8  of  the  case,  and  the  Vice-chancellor 
called  upon  the  defendants'  counsel  to  argue  the 
qoestioo  on  their  behalf. 

Grtme,  Q.C.,  Amphiett,  Q.C ,  H,  Fox  Bristowe,  Q.C., 
and  (?.   WiUiaauon,  for  the  defendants,  contended 
that  that  portion  of  the  stream  which  was  the  main 
ground  of  complaint  charged  in  the  information  ; 
that  which    flowed    between  outfall  A.  and    the 
plaintiff's  works,  was  precisely  that   part  where 
there  was  the  leaat  pollution ;  that  the  outfalls,  so 
far  from  increaaing  the  nuisance  complained  of  as 
it  existed  in  the  Hebble,  did  in  fact  mitigate  it  by 
the  great  quantities  of  water  discharged  down  these 
outfalls ;  that  no  complaint  had  been  made  for  ten 
years  after  the  opening  of  the  outfall  A  in  1858, 
antil  the  time  when  the  plaintiffs  began  to  bestir 
tbemselvea  in  1867,  by  any  of  the  inhabitants  of  the 
nei^bourhood  or  persons  working  in  the  manufac- 
tories on  the  banks  of  the  steam.    On  the  contrary, 
persons  engaged  at  the  Atlas  works,  between  the 
two  outfalls,  had  given  evidence,  and  had  not  been 
cross-examined,  that  they  had  not  suffered  in  health 
or  felt  any  eyil  effects  from  the  discharge  of  the 
sewage  water  by  the  outfalls.    That  the  plaintiffs 
themsdves,  by  their  processes  carried  on  upon  their 
property,  and  by  the  drainage  from  their  cottages, 
had  gieatly  increased  the  bad   condition  of  the 
brool^  and  the  plaintiffs,  and  espedaily  Mr.  W.  F. 
Holdsworth,  who  had  been  a  member  of  the  oorpo- 
latkm  shioe  1860  and  waa  mayor  for  two  years, 
could  not  now  be  heard  to  complain,  as  they,  the 
plaintiffa,  had  aoquieaced  in  the  state  of  thinga 
which  had  existed.    That  Mr.  W.  J.  Holdaworth,  as 


a  member  alao  of  the  corporation,  knew  of,  and  as- 
sented to,  what  had  been  done,  and  had  allowed 
great  expenses  to  be  incurred.  He  had  been  a 
most  active  member  of  the  corporation,  and  was 
cognisant  of  all  that  had  taken  place.  That  the 
evidence  did  not  warrant  the  allegations  as  to  the 
unhealthiness  of  the  stream  stated  in  the  informa- 
tion. That  vast  expense  had  been  gone  to  already 
by  the  corporation  in  their  endeavours  to  alleviate 
the  inconvenience  complained  of;  and  that  the 
plaintiffs  should  be  left  to  their  remedy  at  law. 

No  reply. 

The  Yicb-Chanobllor,  after  having  recapitu- 
lated the  main  facts,  and  commenting  on  the  con- 
flicting state  of  the  scientiflc  evidence,  held  that 
the  plaintiffs  were  entitled  to  an  injunction  against 
the  corporation  from  making  any  additions  or  any 
new  communications  with  the  existing  outfalls  and 
also  from  and  after  the  let  June  1870,  so  as  to  give 
the  corporation  time  to  apply  to  Parliament,  if  they 
should  think  proper,  against  causing  the  sewage  of 
the  borough  to  flow  through  or  pass  by  the  outfalls  A 
and  B,  or  making  any  new  outfall,  unless  and  until 
the  same  should  be  sufilciently  purified  and  deo- 
dorised. It  certainly  appeared  to  him  that  it  was 
utterly  impossible  that  a  sewer  of  the  extent  stated 
could  be  discharged  into  a  brook  of  small  dimen- 
sions, as  the  Hebble  was  stated  to  be,  without  its 
creating  a  nuisance,  and  the  evidence  had  satisfied 
him  that  a  nuisance  of  a  very  offensive  character 
had  been  caused  by  the  proceeding's  which  had 
been  had.  The  evidence  afforded  by  Dr.  Letheby's 
tables,  which  had  been  relied  on  by  the  corporation, 
was  practically  irrelevant,  or  if  it  proved  anything 
it  rather  strengthened  the  case  against  the  defen- 
dants themselves  He  could  not  accede  to  the 
argument  that  had  been  urged  as  to  any  acquies- 
cence on  the  part  of  the  corporation ;  or  that  because 
one  of  the  Messrs.  Holdsworths  had  been  a  member 
of  the  town  council,  and  twice  chosen  mayor  since 
I860,  and  acting  as  such  that  he  thereby  gave 
up  his  property  and  that  of  his  partners  to  be  dealt 
with  by  the  corporation  as  they  pleased,  so  as  to 
preclude  him  or  them  from  ever  complaining  if  the 
acts  of  the  corporation,  from  which  no  nuisance 
had  been  originally  contemplated,  ultimately  re- 
sulted in  such  being  the  case.  But  again,  this 
gentleman  was  only  one  of  several  relators,  all  of 
whom  were  not  memben  of  the  corporation.  The 
particular  evil  had  gone  increasing  gradually,  and 
had  only  become  insufferable  at  the  end  of  1866. 
It  was  immaterial  that  the  persons  most  affected  by 
the  nuiaance  were  cottagers  of  the  plaintiffs.  Upon 
the  whole  he  had  no  hesitation  in  granting  an  order 
for  an  immediate  injunction  to  restrain  any  further 
extentiion  of  the  system  adopted  by  the  corporation, 
and  an  injunction  to  take  effect  and  commence  on 
the  1st  June  1870  against  causing  the  sewage  to  be 
poured  out  by  the  present  outfalls  A  and  B  in  an 
unpurified  state.  The  plaintiffs  were  entitled  to 
their  costs  of  the  suit  and  information.  The  Vice- 
Chancellor  added  that  he  was  convinced  that  the 
corporation  would  be  able  in  time  to  remedy  the 
evils  complained  of,  so  as  to  prerent  them  from 
being  practically  a  nuisance,  and  so  deprive  the 
Messrs.  Holdsworths  of  any  real  ground  of  complaint. 

Solicitors:  Edwards,  Layton,  and  Jaques,  agenta 
for  BoJroyd  and  Co.,  HaliJfax ;  Williamson  and  Co, , 
for  Norris  and  Foster,  for  the  corporation. 
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OOXJBT  OF   aUBEN'S  BENCH. 

Beported  by  T.  W.  Sauxdebs  and  J.  Sbobtt,  Eaqn.. 
BuTiBtetB-at-Law. 


Wednesdoif  Juns,  2,  1869. 
Reg.  t.  DiPLOGK. 


Coroner — Election  of—VaHdity  of  vote$ — Deeuion  of 
Shtriff  Jiiud — Qjio  varranto. 

Upon  an  eUction  ofcoroner^  thelegaKty  cj  votes  tendered 
to  and  received  by  the  sheriff  cajmot  be  questioned 
vpon  a  quo  warranto  information. 

This  was  an  iDformation  in  the  nature  of  a  quo 
warranto  against  Dr.  Thomas  Braxnah  Diplock  for 
exercising  the  office  of  coroner  for  the  Western 
division  of  the  county  of  Middlesex. 

The  writ  stated  that  after  the  9th  Aug.  1844,  and 
within  that  part  of  the  county  of  Middlesex  which 
for  the  purpose  and  by  virtue  of  the  7  &  8  Vict, 
c.  92  had  been  duly  created  and  was  the  Western 
district  of  the  said  county,  there  ought  to  be  a 
coroner,  and  that  Thomas  Bramah  Diplock,  M.D., 
on  the  7th  April  1868,  did  use  and  exercise  without 
any  legal  warrant,  royal  grant,  or  right  whatsoever 
the  office  of  coroner  for  the  said  district,  &c. 

The  plea  alleged  that  after  the  7  &  8  Vict.  c.  92, 
the  justices  of  Middlesex  having  duly  divided  the 
county  of  Middlesex  into  districts.  Her  Majesty  by 
order  in  Council  divided  the  said  county  into  dis- 
tricts, one  of  which  districts  being  the  Western 
division  of  such  county,  and  on  the  death  of  one 
James  Bird,  who  exercised  the  office  of  coroner  for 
one  of  the  districts,  the  justices  ordered  a  list  to  be 
prepared  by  the  clerk  of  the  peace  of  the 
several  parishes,  townships,  or  hundreds  in  each 
of  the  said  districts  specifying  the  place  at 
which  the  court  for  tne  election  of  coroner 
was  to  be  holden,  and  the  place  or  places  at 
which  the  poll  was  to  be  taken.  That  a  writ  was 
delivered  to  the  sheriff  commanding  him  the  sheriff 
that  in  their  full  county  within  the  said  division, 
by  the  assent  of  such  persons  as  should  be  duly 
qualified  to  vote  at  the  election  of  coroners  accord- 
ing to  law,  they  should  cause  another  coroner  to  be 
chosen  and  certify  his  name ;  and  that  afterwards 
an  election  took  place  at  Brentford,  on  the  19th  Feb. 
1868,  and  the  court  was  duly  held  by  the  sheriff  at 
the  said  place,  and  Dr.  Diplock  and  W.  Hardwick 
and  J.  Walter  offered  themselves  as  candidates,  and 
the  said  Dr.  Diplock  was  duly  qualified,  and,  a  poll 
being  demanded,  the  sheriff  adjourned  the  court  to 
the  next  day,  and  the  said  sheriff  thereupon  deputed 
and  appointed  such  a  number  of  persons  as  then 
seemed  meet  and  convenient  for  the  taking  of  the 
poll  to  be  poll  clerks  to  take  the  said  poll  with  him, 
and  the  said  sheriff  thereupon  caused  booths  to 
be  erected  for  taking  the  poll  at  the  court  or 
principal  place  of  election,  and  at  other  polling 
places  being  respectively  within  the  said  district 
and  being  the  places  appointed  in  this  behalf  by  the 
quarter  sessions  as  aforesaid;  and  the  said  sheriff 
hereupon  also  caused  to  be  affixed  on  the  most 
conspicuous  part  of  each  of  the  said  booths  the 
names  of  the  several  parishes,  townships,  and  places 
for  which  such  booth  was  respectively  allotted,  and 
that  before  they  began  to  take  the  said  poll  every 
clerk  so  appointed  as  aforesaid  was  duly  sworn  truly 
and  indifferently  to  take  the  same  poll,  and  to 
set  down  the  names  of  each  Sector,  and  place 
of  his  residence,  and  for  whom  he  should  poll,  and 
to  poll  no  elector  who  was  not  sworn  if  re- 
quired to  be  sworn  by  the  candidates  or  either 
of  them;  and  the  said  sheriff  appointed  for  each 
candidate  such  one  person  as  was  nominated  to  him 
by  each  candidate  to  be  inspector  of  every  clerk 
who  was  so  appointed  for  taking  the  poll  as  afore- 


said. And  the  said  Thomas  Bramah  Diplock  further 
saith  that  the  said  poll  was  duly  taken  by  the  said 
clerks  in  the  presence  of  the  said  sheriff,  on  the  2 1st 
day  of  February,  1868,  at  the  several  places  afore- 
said and  continued  for  one  day  only  for  eight  hours 
of  such  day,  and  the  said  poll  was  not  kept  open 
later  than  four  of  the  clock  in  the  afternoon  of  the 
said  day,  and  that  the  said  poll  clerks  truly  and  in- 
differently took  the  said  poll,  and,  in  books  provided 
by  the  said  sheriff  for  the  purpose,  set  down  the 
names  of  each  elector  and  the  place  of  his  residence, 
and  for  whom  he  polled ;  aad  the  said  poll-derks 
polled  no  dector  without  first  being  sworn  in  ac 
cordanoe  with  the  provisions  of  the  «dd  Act  when 
required  so  to  be  by  the  said  candidates  or  either  of 
them.  And  that  at  the  close  of  the  aaid  poll  the 
said  poll  clerks  indoaed  and  sealed  their  several 
books,  and  publicly  delivered  them  so  inclosed  and 
sealed  to  the  said  sheriff,  who  duly  received  and  kept 
all  the  poll  books  unopened  until  the  reassembling  of 
the  court,  and  that  the  said  court  reassembled  on 
the  day  next  but  one  after  the  close  of  the  poll, 
the  same  not  being  a  Sunday,  and  then  and  there 
the  said  sheriff  openly  broke  the  seals  on  the  said 
books  and  cast  up  the  numbers  of  votes  as  they  ap- 
peared on  tiie  said  several  books,  and  openly  declared 
the  state  of  the  poll  and,  made  a  proclamation  not 
later  than  two  oi  the  clock  in  the  afternoon  of  the 
said  day  that  the  said  Thomas  Bramah  Diplock  was 
duly  chosen  by  a  majority  of  the  persons  rpsiding 
within  the  said  district  as  were  at  the  time  of  the 
said  election  duly  qualified  to  vote  at  the  election 
of  a  coroner  for  the  said  division  of  the  said  county, 
and  so  the  said  Thomas  Bramah  Diplock  avers  that 
be  was,  after  the  receipt  of  the  said  writ  as  afore- 
said, at  the  same  election  so  held,  under  and  by 
virtue  of  and  in  obedience  to  the  said  writ,  and 
according  to  the  provisions  of  the  said  statute,  and 
before  committing  any  of  the  alleged  acts  in  the 
said  information  dleged,  to  wit  at  the  time,  and  in 
manner  aforesaid,  duly  proclaimed  by  the  said 
sheriff  to  be  the  coroner  for  the  said  division,  duly 
chosen  and  elected  to  be  such  coroner  as  aforesaid, 
by  a  majority  of  such  persons  residing  within  the 
said  district  as  were  at  the  time  of  the  said  election 
duly  qualified  to  vote  at  the  election  of  coroner  for 
the  said  division  of  the  said  county ;  and  that  the 
said  Thomas  Bramah  Diplock  then  and  there  was 
duly  sworn  and  took  the  oaths  required  by  law  to 
be  administered  to  and  taken  by  a  person  appointed 
or  elected  coroner  for  any  county,  and  accepted 
and  took  u{xhi  himself  the  duties  of  the  said 
office,  by  virtue  whereof  he  the  said  Thomas 
Bramah  Diplock,  during  all  the  time  in  the  said 
information  in  that  behaEf  mentioned  at  the  Clarence 
Qotel,  North  End,  Fulham,  in  the  said  western 
district  of  thA  said  county,  bath  used  and  now  ex- 
eiroised  and  still  doth  use  and  exercise  the  said  oflioe 
GJf  coroner  of  the  said  county  for  the  said  district  of 
t(ie  said  county,  and  hath  there  claimed  and  yet 
doth  there  claim  to  be  coroner  of  the  said  oouoty 
for  the  said  district  of  the  said  county,  and  to  have, 
use,  and  enjoy  all  the  liberties,  privileges,  and  fran- 
diises  to  the  office  of  the  coroner  of  the  said  coun^ 
for  the  said  district  of  the  said  county,  belonging 
and  appertaining  as  it  was  lawful  for  him  to  do, 
without  this,  that  he  the  said  Thomas  Bramah  Dip- 
lock  hath  usurped  or  doth  usurp  the  said  office, 
liberties,  privileges,  and  franchises,  upon  our  said 
Sovereign  Lady  the  Queen  in  manner  and  form 
as  by  the  said  information  is  above  supposed ;  all 
which  said  several  matters  and  things,  he,  the  said 
Thomas  Bramah  Diplock,  is  ready  to  verify  as  the 
court  here  shall  award ;  wherefore  he  prays  jodg- 
nient,  and  that  the  aforesaid  offlee,  tiberties,  privi- 
l9ge8,  and  franchises  in  form  aforesaid,  daimeid  by 
h^m  the  said  Thomas  Bramah  Diploek,  may  for  the 
f fitare  be  allowed  to  him ;  and  that  he  may  be  dii- 
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DMied  and  discharged  by  the  court  here  of  and 
from  the  premiaes  abore  laid  to  his  charge. 

The  replication  alleged,  Is^  that  the  said  Thomas 
firuoah  Diplock  was  not  seised  as  of  fee  of  land 
within  the  said  district,  and  was  not  in  other 
respects  duly  qualified.  2nd,  That  the  said  Thomas 
Bramah  Diplock  was  not  elected  to  the  said  office 
by  a  majority  of  ralid  Toters  duly  qualified.  Srd, 
That  in  the  alleged  majority  of  roters  were  included 
TOtes  giyen  at  polling  booths  other  than  the  polling 
booths  allotted  for  the  parishes,  townships,  and 
plsoes  within  which  the  properties  in  respect  of 
which  the  said  rotes  were  giren  were  situate ;  and 
that  but  for  including  such  votes  the  said  Thomas 
Bramah  Diplock  would  not  have  had  a  majority  of 
Talid  Totes  recorded  for  him  at  the  said  election. 
To  the  second  replication  there  was  a  demurrer. 

By  the  7  &  8  Vict,  c  92  (An  Act  to  amend  the 
Law  respecting  the  Office  of  County  Coroner),  it 
is  by  sect.  10  enacted : 

Tbat  from  and  after  the  dirisioii  of  any  ooontieB  as  afore- 
■idinto  eoronera*  diatriote.  npon  erniy  eleotkm  to  be  made 
of  anj  oocoDar  or  coroners  for  anr  ooonty,  the  Bboiffof  the 
eoanij  wbere  such  election  shall  be  made  shall  hold  a  court 
far  the  same  Section  at  some  convenient  place  within  the 
tfstriet,  for  which  the  election  of  coroner  shall  take  place, 
oa  somedaj  to  be  bj  him  appointed,  which  dar  shall  not  be 
1MB  than  seren  da^s,  nor  more  than  fourteen  days  after  the 
noeipt  of  the  writ  d«  ooronatore  elegendo ;  and  In  case  the 
isid  election  be  not  then  determined  upon  the  riew  with 
the  consent  of  the  electors  there  present,  but  that  a  poll 
ifaaQ  be  demanded  for  determination  thereof,  then  the  said 
sheriff,  or,  in  his  absence,  his  under-aheriir.  shall  adjourn 
the  same  court  to  eig-ht  of  the  dock  in  the  forenoon  of  the 
neit  dsy  bat  one,  unlees  such  next  day  but  one  shall  be 
Batarday  or  Sonday,  and  then  of  the  following  Monday ; 
aad  the  aaid  sheriff,  or,  in  his  absence,  the  under-aheriiL 
with  such  others  as  shall  be  deputed  by  him,  shall  then  ana 
there  proceed  to  take  the  said  poll  in  some  pubUc  place  or 
vlaoes  bj  the  same  sheriff,  or  his  under-shenris  as  aioresaid, 
bhkabeenoe,  or  others  appointed  for  the  taking  thereof 
as  arorosaid,  and  such  polhiur  shall  continue  for  two  days 
only  (altared  by  the  22  A  25  Yict.  c.  116,  s.  2,  to  one  day 
only)  for  eifdit  houiB  in  each  da^,  and  no  poll  shall  be  kept 
ann  later  than  four  of  the  dodc  in  the  artemoon  of  either 
01  the  said  days. 

Sect  13  contains  provisions  for  the  taking  of  the 
poll,  and  enables  the  sheriff,  if  required,  by  or  on 
bshalf  of  any  candidate  to  administer  the  following 
oath  to  any  voter : 

I  swear  (or  bsmg  one  of  ik$  people  odUed  Quakers,  or  onJbiUed 
Vy  law  to  laohf  offiinnation,  solemnly  affirm)  that  I  am  a  free- 
holder of  the  conn^  of  ,  and  have  a  freehold  estate 
oonaiitiDg  of  .  mng  at  ,  within  the  said  county ; 
and  that  such  freehold  estate  has  not  been  nanted  to  me 
fianduleatly  or  ooloorably  on  purpose  to  quaufy  me  to  give 
■J  Tote  at  this  election  ;  and  that  the  place  of  mj  abode  is 
at  {oind^itheaplauoontiriingojmoresbremeorpjMee 
than  one,  apedfying  what  etreot  or  place );  and  that  I  am 
twanty^one  years  of  ace  ae  I  bdiere,  and  that  I  have  not 
1w«n  before  polled  at  this  election ;  adding  (eccspt  in  oomb  of 
mimem  ^bnluttkm)  so  help  me  God. 

The  14th  section  subjects  a  party  taking  a  false 
oath,  or  making  a  false  declaration,  to  the  punish- 
ment of  perjury. 

Ihe  15th  section  provides  for  the  declaration  of 
the  poll  by  the  sheriff. 

Kuae,  Q.  C.  (/>ay  with  him)  for  the  relator,  and 
contended  that  the  plea  was  bad. 

Grtm^  Q.  C,  for  the  defendant,  stated  that  he 
•hould  contend  that  this  court  could  not  entertain 
the  question,  for  that  the  question  of  the  right  of 
the  voters  to  vote  was  one  alone  for  the  sheriff. 

Khoa, — ^This  is  a  most  novel  objection,  which 
was  not  taken  in  72^.  v.  Day,  8  Ell.  &  Bla.  859,  nor 
ia  Re  the  Coronerakip  qf  Hemd'Henmsteadj  5  De  G., 
M.  &  G.  228. 

Grwfy  Q.  C— The  sheriff  is  the  only  party  to 
decide  whether  or  not  the  voters,  who  are  in  fact 
Bqiton  m  the  County  Court,  are  duly  qualified,  and 
the  retom  of  the  sheriff  being  a  judicial  act,  this 
oovt  will  not  review  his  decision  (2  Inst.  175). 


Koane  was  heard  in  reply. 

CocKBDBN,  C.J. — I  am  of  opinion  that  the  plea 
is  good.  The  sheriff  in  taking  the  poll  at  the 
County  Court  is  no  doubt  ezercing  judicial  func- 
tions. Certainly  before  the  passing  of  the  7  &  8  Vict, 
c.  92,  it  was  his  undoubted  duty  to  make  a  scrutiny 
at  the  time,  in  the  same  way  as  in  the  case  of  an 
election  of  members  to  serve  in  Parliament,  when  as 
we  know,  the  right  of  the  voters  used  at  the  time  of 
the  election  to  1^  inquired  into  and  judicially  deter- 
mined, and  I  take  it  that  where  there  was  formerly 
a  scrutiny,  it  was  not  intended  by  the  statute  that 
there  should  be  an  appeal  to  this  court  instead. 
It  is  true  that  the  scrutiny  has  been  rendered  prac- 
tically impossible  by  the  limitation  of  the  time  for 
polling,  which  precludes  such  a  course  being  adopted, 
but  we  cannot  say  that  on  that  account  the  power 
and  duty  of  taking  a  scrutiny  have  been  transferred 
to  this  court.  What  the  Act  of  Parliament  haa 
done,  has  been  to  shorten  the  time  for  voting  to  one 
day,  and  it  has  substituted  for  the  former  scrutiny, 
which  has  thus  become  practically  impossible,  the 
oath  of  the  person  who  tenders  his  vote.  It  may 
well  be  that  Uiis  state  of  things  is  open  to  objection 
on  the  ground  of  inconvenience,  but  probably  the 
Legislature  has  thought  that  upon  the  whole,  the 
risk  of  proceedings  for  perjury  which  might  follow 
upon  a  false  declaration,  is  a  suflicient  protection. 

Mbllob,  Lush,  and  Hates,  JJ.,  concurred. 

Judgment  for  the  defendant. 

Attorneys  for  the  relator,  Meniman  and  Buckland. 

Attorney  for  the  defendant,  F.  J.  Hand. 


Thwnda^y  June  8,  1869. 

Re  Thb  Wbst  Lokdon  Philanthbopic  Bubial 
SocnBTT;  CoBDBBT  (app.)  V,  Gbbayss  and 
0THBB8  (resps.) 

Friendly  eociety — Juriediction  to  determine  ditputes — 
Jurisdiction  of  justices  —  ^c^tesceacs  in  want  of 
jurisdiction— 'Certiorari^2l  ^  22  Vict,  c  101,  s.  5. 

Sect,  5  of  21  f-  22  Vict,  c.  101 ,  gives  to  justices  of  the 
peace  jurisdiction  to  determine  Juputes  arising  between 
members  or  representatives  of  menders  of  friendly 
societies  established  under  18  j*  19  Vict,  c.  68,  or  any 
of  the  Acts  thereby  repealed  *'  where  the  rules  of  any 
such  society  shall  direct  disputes  to  be  referred  to  jus^ 
tices:* 

A  dilute  as  to  the  payment  of  nwney  having  arisen 
between  the  repretentative  of  a  member  ttnd  the 
secretary  of  a  Jriendly  society,  whose  rules  did  not 
direct  ditputes  to  be  referred  to  justices  (there 
being  a  ruU  that  such  disputes  shmdd  be  finally 
decided  by  arbitrators  aopointed  by  the  society)^ 
the  secretary  of  the  society  wa»  summoned  before 
a  magistrate  to  answer  the  complaint  of  having 
unlawfully  refused  to  pay  the  money.  The  rules 
of  the  society  were  put  in  evidence,  but  the  magis- 
trate's attention  vjos  not  called  to  the  fact  that 
the  rules  did  not  direct  disputes  to  be  referred  to 
justices,  and  an  order  was  made  for  the  pavment  of  the 
money.  A  rule  nisi  having  been  obtained  for  a 
certiorari  to  quash  the  magistrates  order  on  the  ground 
oj  want  of  jurisdiction : 

Held,  that  the  conduct  of  the  appellant  in  not  directing  the 
magistrates  attention   to    the    absence  of  any  rule 
directing  diqmtes  to  be  rrferred  to  justices,  disentitled 
hm  to  the  discretioTuxry  writ  of  certiorari ;  and  the 
rule  was  discharged  uiith  costs. 

In  this  case  Underdown  had  obtained  a  rule  nisi 
for  a  certiorari  to  bring  up  for  the  purpose  of 
quashing  an  order  made  by  Mr.  Selfe,  police  magis- 
trate at  Westminster,  with  regard  to  a  dispvted 
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matter  relating  to  the  West  Londoo  Philanthropic 
Burial  Society. 

The  West  London  Philanthropic  Burial  Society 
is,  according  to  its  rules,  established  for  the  purpose 
of  providing  for  the  decent  interment  of  its  mem- 
bers, by  the  payment  of  a  certain  sum  of  money  to 
their  next  of  kin  or  nominee,  according  to  their 
respective  classes.  In  case  of  the  death  of  any 
member  of  the  society,  the  next  of  kin  or  nominee 
are  immediately  to  send  notice  to  the  president  or 
secretary  to  that  efiFect  (according  to  a  particular 
form),  who,  with  the  collector  and  junior  steward, 
are  to  visit  the  corpse,  or  be  fined  5«.  for  his  or  their 
non-attendance,  and  if  upon  examination  they  find 
all  correct,  they  are  immediately  to  pay  a  portion 
of  the  money,  and  give  an  order  on  the  treasurer 
for  the  remainder. 

The  24th  rule  provided  that 

In  case  any  dispute  arlBO  betweoi  the  izurtdtation  and  any 
member  or  members  thereof,  or  pereons  «iMi«<Tig  on  aoooont 
of  a  member,  snoh  dispute  sbaU  be  settled  by  arbitration, 
pursuant  to  Act  of  Parliament.  Five  arbitrators  shall  be 
named  and  elected  at  the  first  meeting  after  the  enrolment 
of  these  rules,  none  of  them  being  directly  or  indirectly 
beneficially  interested  in  the  funds  of  the  institution,  and  in 
each  case  of  dispute  the  said  arbitrators'  names  shall  be 
written  on  pieces  of  paper  and  plaoed  in  a  box  or  glass,  and 
the  three  whose  names  are  first  drawn  by  the  complaining 
party,  shall  be  the  arbitrators  to  decide  me  matter  in  dis- 
pute, whose  decision  is  final  and  bindiug  on  all  parties,  from 
which  there  is  no  appeal. 

By  21  &  22  Vict.  c.  101,  s.  6,  it  is  enacted— 

That  where  the  rules  of  any  society  eetabUshed  under  the 
said  Act  (18  &  19  Vict.  c.  63),  •  r  any  of  the  AcU  thereby 
repealed,  shall  direct  disputes  to  be  referred  to  justices, 
then  anv  justice  of  the  peace  acting  in  the  county  or  borough 
in  which  the  place  of  business  of  such  society  shall  oe 
situated,  upon  complaint  made  by  any  member,  his  execu- 
tors, administrates,  nominee,  or  assigns,  or  by  any  person 
claiming  under  the  rules  of  the  society,  of  any  matter  in 
dispute  between  him  or  them  and  the  society,  to  summon 
the  person  against  whom  such  complaint  is  made  to  appear 
at  a  time  and  place  to  be  named  in  such  summons,  and  any 
two  justices  present  at  the  time  and  place  mentioned  in 
such  sunmions  shall  proceed  to  hear  and  determine  the  said 
complaint,  whic^  complaint  shall  be  heard  and  determined 
in  £ngland  in  manner  directed  by  the  Act  passed  in  the 
lith  and  12th  years  of  Her  Migesty,  cap.  43;  and  in 
Ireland  in  manner  directed  by  the  Act  paraed  in  the  I4th 
and  15th  years  of  Her  Majesty,  cap.  98 ;  and  such  justices 
may  make  such  order  therenpcm,  either  for  the  payment  of 
money  or  otherwise,  togekher  wil^  oosts  not  exceeding  ten 
shillings,  as  they  shall  think  fit ;  and  where  the  order  shall 
be  for  the  doing  of  some  act  other  than  the  payment  of 
money,  the  said  tustioes  may  order  the  payment  of  a  sum 
of  money  in  demult  of  the  doing  of  such  act;  and  any 
moneys  which  shall  be  paid  by  any  officer  of  the  society 
so  levied  on  his  property  under  any  order  or  warrant  of 
justices  shall  be  renaid  with  all  damages  accruing  to  him  by 
the  society ;  inroyiaed  idways  that  in  Scotland  the  sheriff, 
within  his  county,  shall  have  the  same  jurisdiction  as  is 
hereby  given  to  a  justice  or  justices  of  the  peace. 

James  Cordery,  secretary  of  the  West  London 
Philanthropic  Burial  Society,  was  summoned  to 
appear  at  the  Westminster  Police  Court  to 
answer  the  complaint  of  Catherine  Qreaves,  that 
he  did  unlawfully  neglect  to  pay  her  the  sum 
of  SL  due  to  her  on  the  death  of  Thomas  Greaves, 
her  hasband,  late  a  member  of  the  society.  Other 
summonses  were  also  taken  out  against  the  secretary 
by  the  representatives  of  other  deceased  members  of 
the  society. 

In  this  case  the  rules  of  the  society  did  not 
"  direct  disputes  to  be  referred  to  justices ;"  but  as 
to  whether  the  fact  of  their  not  doing  so  was  brought 
expressly  to  the  knowledge  of  Mr.  Selfe  or  not,  the 
affidavits  were  conflicting.  The  affidavit  of  Mr. 
Selfe  stated  that  the  fact  had  not  been  brought  to 
his  knowledge  on  the  hearing  of  the  first  summons, 
when  he  made  the  order  for  the  payment  of  the 
money  which  was  now  sought  to  be  quashed.  On 
the  second  occasion  when  similar  complaints  against 
the  secretaiy  were  heard  on  summons,  the  fact  that 
the  rules  of  the  society  did  not  direct  disputes  to  be 
referred  to  justices  was  brought  to  his  knowledge 
by  the  counsel  who  appeared  for  the  secretary,  and 
the  summons  was  dismissed  for  want  of  jurisdiction. 


Macnamara  now  showed  cause  against  the  role 
obtained  by  Underdown  for  a  certiorari  to  quash  the 
first  order  made  by  the  magistrate.    He  submitted 
that  on  the  question  of  fact,  the  testimony  of  the 
learned  police  magistrate  outweighed  that  adduced 
on  the  other  side,  and  that  it  must  be  taken  that 
the  omission  from  the  rules  of  the  society  of  any 
direction  to  refer  disputes  to  justices  had  not  been 
brought  to  the  knowledge  of  the  magistrate.     If 
this  is  taken  to  be  so,  the  court  should  not  grant  a  cer- 
tiorari to  quash  the  magistrate's  order,  as  the  grant- 
ing of  a  certiorari  is  a  matter  in  the  discretion  of  the 
court.    Whether  the  rules  contained  this  direction 
or  not  was  a  question  of  fact  which  should  have 
been  brought  expressly  to  the  knowledge   of  the 
magistrate,  and  not  one  of  which  he  was  bound  to 
have   judicial  knowledge.     In  Reg.  v.  HerrinaUm. 
12  W.  B.  420 }  9  L.  T.  Rep.  N.  S.  721,  it  waa  held 
that  where  a  defendant  on  an  application  for  an 
affiliation  order  intends  to  object  to  the  jurisdiction 
of  the  justices  on  the  ground  that  a  prior  applica- 
tion has  been  made  against  him,  and  has  been  dis- 
missed on  the  merits,  the   objection  ought  to  be 
taken  before  the  justices  on  the  hearing   of  the 
second  application,   and  the  justices  who    should 
inquire  into  and  determine  whether  or  no  the  pricnr 
application  has  been  dismissed  on  the  merits ;  and 
if  the  defendant  does  not  then  take  the  objection, 
but  raises  a  defence  on  the  merits,  the  court  will  not 
grant  a  certiorari  to  quash  an  order  made  under  such 
circumstances.     Cockburn,  C.  J.  said :  "  Supposing 
there  had  been  a  hearing  upon  the  merits,  and  the  case 
had  been  thoroughly  gone  into,  and  a  decision  had 
been  pronounced  in  favour  of  the  defendants,  and 
then    a    fresh  application  had  been  made,   either 
before  the  same  justices  or  before  other  justices,  and 
on  that  application  it  was  brought  to  the  know- 
ledge of   the  justices  that  the   matter  had  been 
thoroughly  inquired  into,   heard,  and  determined, 
upon  a  previous  application,  I  think  that  that  ought 
to  be  a  sufficient  answer  to  the  fresh  application. 
The  doctrine  of  re$  judicata  ought  to  apply  to  that 
case  as  well  as  to  any  other,  and  if  in  this  case 
upon  the  second  application  it  had  been  brought 
to  the  attention  of  the  justices  that  the  matter  had 
been  before  inquired  into,  and  a  prior  application 
dismissed  upon  the  merits,  and  that  no  fresh  cor- 
roborative evidence  was  proposed  to  be  given ;  and 
if  that  had  appeared  clearly   upon  the  affidavits 
now  before  us,   I  should  be  strongly  disposed  to 
give  effect  to  the  determination  of  the  court  that 
there  should  be  an  end  of  the  proceeding.    But  that 
does  not  appear.     There  is  a  conflict  upon  that 
point  which  the  justices  did  not  inquire  into.    It 
appeared  that  the  defendant  thought  he  had  a  sub- 
stantial answer  to  the  application  on  the  merits, 
and  instead  of  raising  the  question  of  jurisdiction 
he   went   into   the   merits,   and   when  the    order 
was    made,    appealed    to     the     quarter    sessions 
on    the    merits,    and    only    failed    to   prosecute 
the   appeal    because   he    had    failed    to   comply 
with  some  of  the  necessary  formalities.    I  doubt  if 
this  is  a  case  in  which  we  ought,  in  the  exercise  of 
our  discretion,  to  issue  a  certiorari  to  bring  up  this 
judgment."    In   Reg,  v.    'the  Justices  of  Salop^  2 
£1.  &  El.  386,  a  statute  after  empowering  church- 
wardens to  summon  before  justices  persons  refusing 
to  pay  a  church  rate,  provided  that,  "  if  the  validity 
of  such  rate,  or  the  liability  of  the  person  from 
whom  it  is  demanded  to  pay  the  same  be  disputed, 
and  the  party  disputing  the  same  give  notice  thereof 
to  the  justices,  the  justices  shall  forbear  giving 
judgment  thereupon ;   and  it  was  held  that  in  order 
to  oust  the  jurisdiction  of  justices  under  this  provi- 
sion notice  that  the  validity  of  the  rate  is  disputed 
must  be  given  to  them  in  a  manner  such  as  to  in- 
duce them  to  forbear  giving  judgment    In  that 
case,  at  the  hearing  of  the  summons  before  the  jus- 
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tioet,  the  attorney  who  attended  for  the  person  sum* 
moned,  took  no  objection  to  the  jurisdiction  of  the 
JQitioes,  bat  after  croBs-examining  the  witnesses 
called  by  the  churchwardens,  submitted  objections 
to  the  Talldity  of  the  rate  to  the  decision  of  the 
justices,  and  the  justices  having  overruled  the 
objections  he  then,  but  not  before,  gave  them 
notice  that  he  bona  Jide  disputed  the  validity 
of  the  rate.  The  justices,  however,  made  an 
otder  upon  the  person  summoned  to  pay  the 
nte;  and  the  court,  in  the  exercise  of  its  discretion, 
discharged  with  costs  a  rule  for  a  certiorari  to 
bring  up  and  quash  their  orders.  **  I  think,"  said 
Crompton,  J.,  ^  that  the  effect  of  the  facts  as  they 
appear  on  these  affidavits  is,  that  the  parties  came 
before  the  justices,  invited  thfem  to  decide  the 
matter,  and  did  not  in  any  way  decline  their  juris- 
dictkHL  The  jostioes  having  given  their  decision, 
it  is  too  much  to  come  and  ask  us  to  issue  the  dis- 
oetionaiy  writ  of  certiorari"  And  Hill,  J.  added, 
**If  a  party  oomes  to  this  court  and  asks  for  a  osr- 
(ibrari  to  bring  up  an  order  that  it  may  be  quashed, 
be  is  bound  to  satisfy  us  that  he  had  done  nothing 
to  preclude  him  from  the  relief  which  he  seeks. 
But  when  it  appears  that  when  the  applicant  sub- 
mitted the  whole  matter  to  the  decision  of  the  jus- 
tices, argued  it  before  them,  invited  them  to  decide 
it,  and  made  nt)  objection  to  their  jurisdiction  till 
tbey  decided  against  him,  he  cannot  afterwards  be 
beard  to  say  tlutt  the  order  was  made  without  juris- 
diction.'* 

Uuderdawny  in  support  of  the  rule.~The  case  of 
Rag,  V.  The  Ju9tice$  of  Salop  is  distinguishable  from 
the  present,  as  the  statute  there  gave  a  general 
jurisdiction  to  the  justices  to  determine  the  matter, 
which  jurisdiction  was  to  be  taken  away  only  where 
notice  was  g^ven  to  them  that  the  validity  of  the  rate 
or  the  liability  of  the  person  from  whom  demanded, 
was  disputed ;  whilst  the  jurisdiction  in  the  present 
esse  is  given  to  the  justices  by  21  &  22  Vict,  c  101, 
t.  6,  only  ^  where  the  rules  of  any  society  established 
mider  18  &  19  Vict.  c.  68  .  .  .  shall  direct  dis- 
putes to  be  referred  to  justices,"  There  a  notice 
was  necessary  to  take  away  the  jurisdiction  ;  here 
no  jurisdiction  whatever  existed ;  and  it  is  acknow- 
ledged that  the  magistrate  had  the  Act  of  21  &  22 
Vict,  c  101  before  him  at  the  time  he  made  the 
order  in  qneetion.  It  is  sufficient  that  the  magis- 
trate had  before  him  the  materials  or  means  of 
knowledge  on  the  subject;  express  notice  is  not 
required.  [CkMKBCBN,  C.  J. — The  principle  on 
which  the  court  has  acted  is,  that  if  a  party  allows 
the  magistimte  to  go  on  without  warning  him  of  the 
matter  being  out  of  his  jurisdiction,  and  waits  until 
it  is  decided  against  him,  he  cannot  afterwards  come 
here  and  ask  us  to  issue  our  discretionary  writ  of 
egrttonari.']  The  Act  of  Parliament  relating  to  his 
jurisdiction  in  the  matter  was  before  the  magistrate, 
and  the  rules  of  the  society  were  put  in  evidence  \ 
the  former  telling  him  that  he  had  jurisdiction  only 
where  the  rales  gave  it  to  him ;  and  the  rules  on 
examination  would  dhow  that  he  had  no  jurisdic- 
tion. Sufficient  materials  were  brought  beiord  him 
to  raise  the  question  of  jurisdiction  in  his  mind,  and 
tbat  is  enough  in  point  of  law.  [CocKBiritM,  G.  J. 
—But  the  magistrate  in  his  affidavit  states  that  his 
attention  was  not  called  to  the  absence  from  the 
rules  of  any  provision  relating  to  the  reference  of 
disputes  to  justices,  a  provision  which  is  very  usual 
in  the  rules  of  these  societies.] 

OooKBunr,  C.  J.— I  entirely  concur  in  the  doc- 
trine laid  down  in  the  case  of  Reg,  t.  The  Jtutiou  of 
Sakp  {M  A^.),  tint  in  such  a  case  as  the  present, 
where  an  objection  may  be  taken  to  the  jurisdiction 
of  a  magistrate  upon  an  information,  but  that 
ol^eetioB  i^  not  taJceo,  and  the  par^  agdnst  whom 
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an  order  is  subsequently  made  goes  into  the  merits 
of  the  case,  although  it  may  be  open  to  him  after- 
wards to  take  advantage  of  the  want  of  jurisdiction 
to  resist  the  order  when  it  is  sought  to  enforce  it, 
or  to  obtain  a  remedy  at  law  for  any  injury  he  may 
sustain,  yet  if  he  makes  an  application  to  this 
court  for  the  exercise  of  its  summary  and  discre- 
tionary jurisdiction,  we  ought  not  to  lend  him  our 
aid.  When  he  acquiesces  in  the  exercise  of  the 
magistrate's  jurisdiction,  it  appears  to  me  not  only 
upon  the  authority  of  the  cases  cited,  but  upon 
general  principles,  upon  which  I  should  be  pre- 
pared to  make  a  precedent  if  one  did  not  already 
exist,  that  we  should  refuse  our  assistance*  The 
matter  then  turns  upon  the  question  of  fact,  wheth^ 
the  abeenoe  from  the  rules  of  this  society  of  any 
direction  to  refer  disputes  to  the  determination  of 
justices  was  brought  to  the  knowledge  of  the  magis- 
trate or  not.  It  is  dear  that  if  the  absence  of  sudi 
a  rule  had  been  called  to  the  attention  of  the 
magistrate,  so  as  to  show  him  he  had  no  jurisdic- 
tion, it  would  have  been  his  duty  to  decline  inter- 
fering in  the  matter.  But  we  must  see  how  the 
facts  stand  on  the  affidavits.  The  appellant  says 
that  the  matter  was  brought  to  the  attention  of 
Mr.  SeJfe.  That  is  contradicted  by  three  affidavits; 
one  of  them,  made  by  Mr.  Selfe  himself,  distinctiy 
stating  that  on  the  first  occasion  when  the  matter 
came  before  him,  his  attention  was  not  called  to  the 
omission  from  the  rules,  though  it  was  upon  the 
second  occasion.  Which  of  these  statements  are 
we  to  believe?  On  which  side  is  the  greater  pro- 
bability? Can  it  be  supposed  that  a  magistrate, 
who  is  a  member  of  the  Profession  and  a  man  of 
experience,  if  his  attention  had  been  called  to  the 
absence  of  this  provision  from  the  rules,  would  have 
failed  to  perceive  at  once  that  he  had  no  jurisdic- 
tion, as  his  jurisdiction  could  only  be  based  on  the 
existence  of  iuch  a  provision.  It  would  be  im- 
possible in  the  mass  of  business  which  a  metro- 
politan magistrate  has  to  go  through  to  suppose 
that  he  can  read  through  all  the  rules  of  a  society 
to  see  whether  they  contain  one  giving  him  juris- 
diction. Mr.  Selfe  naturally  took  for  granted  when 
the  parties  came  before  him,  that  the  rules  con- 
tained amongst  them  one  giving  him  jurisdiction. 
On  the  second  appearance  before  him  the  assistance 
of  coimsel  was  obtained  on  behalf  of  the  secretary, 
and  then  the  blot  was  hit.  The  matter  was  brought 
to  Mr.  Selfe's  attention,  as  he  himself  says,  and  the 
summons  was  dismissed.  The  present  case  then 
falls,  I  think,  within  the  principle  of  the  decision  in 
Reg,  V.  The  Juatioes  of  Salop,  and  the  rule  must  be 
discharged. 

Blaokbubn,  J. — ^I  am  of  the  same  opinion.  The 
magistrate  in  this  case  had  jurisdiction  to  deter* 
mine  the  matter  brought  before  him  under  21  A 
22  Vict-  c.  101,  if  the  rules  of  the  sodety  directed 
disputes  to  be  referred  to  justices,  but  not  other- 
wise. The  summons  was  taken  out,  and  the  parties 
came  before  him,  and  I  have  no  doubt  that  what  in 
fact  took  place  was  this,  that  having  the  secretary 
of  the  sodety  there  who  knew  the  rules,  if  any  man 
did,  Mr.  Selfe  took  it  for  granted  that  the  rules 
were  such  as  gave  him  juris^ction  ;  and  I  have  no 
doubt  that  if  his  attention  had  been  called  to  the 
real  fact  he  would  not  have  gone  on  to  determine 
the  matter.  Though  the  affidavits  are  conflicting, 
I  have  no  doubt  that  the  facts  were  as  I  have  said, 
and  that  the  secretary  did  not  call  the  magistrate's 
attention  to  the  absence  of  a  rule  referring  disputes 
to  justices,  though  he  knew  of  its  absence.  Under 
these  circumstances  the  order  was  made  by  the 
magistrate,  and  the  present  proceeding  has  been 
taken  by  way  of  appeal  to  quash  it.  Now  the 
granting  of  a  certiorart  is  not  a  mere  matter  of  dis- 
cretion in  every  sense  of  that  term,  bat  in  the  cases 
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cited  it  has  been  held  that  wbere  the  peitiet 
have  entered  into  the  matter  on  the  ments,  and 
not  till  aiter  the  decision  take  liie  obiection  (if 
want  of  jurisdiction,  which  if  taken  at  nrst  would 
have  been  fatal,  this  court  will  not  interfere. 
Crompton,  J.  says,'  in  Reg,  v.  The  Justices  of  Sahp, 
'^  The  justices  haYing  giTen  their  decision,  it  is  too 
much  to  come  and  ask  us  to  issue  the  discretionary 
writ  of  mandamus.  It  is  said  that  nuda  fides  is  not 
imputed  to  the  applicant.  1  think  he  has  acted 
against  good  faith  to  this  extent,  that  he  has  first 
asked  the  justices  to  decide  the  case^  taking  the 
chance  of  their  decssion  b^g  Hi  his  faToor,  and 
then  sought,  by  the  present  apfdication,  to  get  rid 
of  their  decision,  it  having  proved  unfaTourable. 
I  think  that  it  was  the  intention  of  the  statute  that 
the  person  disputing  the  Talidity  of  the  rate  should 
at  once  gire  notice  to  that  effect  to  the  jostices,  not 
Hiat  he  should  first  lead  the  juvticee  to  decide  the 
question,  and  then  dispute  their  jurisdietion  to 
decide  it."  I  do  not  mean  to  apply  the  part  of  this 
judgment  relating  to  makk  fidMs  to  the  present  case, 
ae  I  do  not  tldnk  the  omission  to  bring  to  the 
magistrates*  notice  the  want  of  jurisdiction  was 
wilful.  The  ground  on  which  Hill,  J.,  in  the  some 
ease,  pute  the  matter  is,  that  where  the  parties 
hare  taken  the  chance  of  getting  a  decision  in  their 
faTOur,  it  is  too  late  to  tfJce  the  objeetioo  of  want 
of  jurisdiction,  the  parties  cannot  afterwards  ^  be 
beard  to  say  "  that  the  matter  was  determined  witb« 
out  jurisdiction.  I  concur  in  the  opinion  of  my 
Lord,  that  in  this  case  l^e  rule  must  be  discharged. 


Mbllor,  J. — ^I  am  of  the  same  opinion.  There  is 
no  doubt,  I  apprehend,  that  the  granting  of  the  writ 
of  certiorari  is  discretionary  in  l£e  court ;  neverthe- 
less where  a  want  of  jurisdictioo  in  the  inferior 
tribunal  is  shown  to  exist,  the  writ  ia  granted  at  a 
matter  of  course.  Where,  however,  any  circum- 
stances are  submitted  to  the  court  which  show  that 
the  magistrate  who  commits  the  excess  of  juiisdic- 
taon  is  induced  to  do  so  by  the  parties,  I  think  the 
rule  laid  down  in  the  case  of  Meg.  y.TMb  Justices  of 
Salop^  especially  by  Hill,  J.,  is  a  most  useful  one  to 
apply  on  every  ground.  In  this  case  I  am  quite 
satisfied  tliat  llr.  Selfe's  mind  was  influenced  by 
the  fact  that  the  secretary  of  the  society  was  sum- 
moned before  him,  who  must  know  of  the  existence 
or  non-existence  of  the  rule  which  would  give  juris- 
diction, and  that  Mr.  Selfe  supposed  that  if  there 
had  been  a  defect  of  jurisdiction  on  that  ground,  it 
would  b  brought  forward  by  the  secretary.  By  the 
secretary's  oondnctin  not  taking  the  objection  he  was 
no  doubt  misled.  Such  being  the  state  of  things,  I 
will  only  say  that  I  am  perfectly  satisfied  that  the 
matter  was  not  brought  to  Mr.  Selfe's  attention,  and 
that  a  decision  by  him  of  the  matter  in  dispute  was 
■ought  on  the  merito. 

Lush,  J.— I  am  of  the  same  opinion.  Looking  at 
the  probabilities  of  the  case,  I  cannot  hesitate  to 
accept  Mr.  Selfe's  version  of  the  facts  as  the  proper 
one.  That  being  so,  the  appellant  acquiesced  in 
Mr.  Selfe's  jurisdiction,  and  therefore  cannot  come 
here  to  ask  for  our  intervention  by  writ  of  certiorari. 

Rule  discharged^  with  costs. 

Attorney  for  appellant,  F.  Robinson. 


Friday,  June  4,  1869. 
Sncpsoir  v.  Tbbhd. 


Municipal  election -^  Voter— Bribery— 21Z   VicL  c  35, 
M.  11,  12  (17  ^  18  VicL  c  102,  s.  2.) 

Bsfsect.2ofthen  ^l^  Vitt.  c  102,  which  l^secLU 
of  the  22  Vict,  c  36  m  made  appUcabU  to  munidpol 
Sections,  a  person  is  to  be  deemed  auilty  of  bribery. 
*'  KxAo  Judl  €Hrectfy  or  indirectly  by  nimselfor  by  any 
other  person  on  his  behalf <,  givSy  lenOy  or  agree  to  give 
or  lend,  or  shall  offer,  promise^  or  promise  to  procure, 
or  to  endsaoour  to  procure,  any  money  or  valuable  oon- 
sideratian  to  or  for  any  voter  }  or  to  or /or  any  other 
person,  in  order  to  inebux  axiy  voter  to  vote  or  rtfraie 
Jrom  voting"  ffv. 

On  the  morning  of  a  municip€d  eleetion  for  the  city  of 
L.,  the  defendant  went  to  one  M.,  who  was  a  voter, 
and  solicited  his  vote  for  his  party,  M.  told  him  he 
did  not  intend  to  vote;  the  defendant  said  he  would  be 
remunerated  fbr  loss  oj  time. 

Held,  that  these  facts  brought  the  dejendant  Ufithin  the 
operation  of  the  ahove-mentioned  section. 

This  was  an  SKi^al  from  a  decision  in  the  Oocmty 
Court  of  Staffoi^shire,  holden  at  Idchfiseld,  entered 
on  the  80th  April  1868. 

The  particulars  of  demand  were  as  follows:^ 
Thomas  Simpson  sues  William  Yeeod  for  40«.,  for- 
feited by  him  by  reason  of  having  been  guilty  of 
bribery  at  the  election  of  councillors  in  the  north 
ward  in  the  city  of  Lichfield,  held  on  the  1st  Nov. 
1867,  for  that  he,  the  said  William  Yeend,  on  that 
day  did  directly  offer  a  sum  of  money  to  George 
Marshall,  of  Gay-lane,  Lichfield,  one  of  the  dtixens 
of  the  said  city,  to  induce  him  as  a  roter  in  the 
said  ward  to  vote  at  the  said  ekction. 

The  cause  was  heard  by  the  judge  oa  the  8tk 
June  1868,  when  it  was  proved  that  on  the  1st  Nov. 
an  election  of  couneiUors  in  the  north  ward  of  the 
said  city  was  held  there^  and  that  the  said  George 
Marshall  was  enrolled  in  the  list  of  oitiseas  in  & 
said  north  ward.  That  the  said  defendant  called 
upon  him  on  the  1st  Nov.  and  urged  him  to  vote 
for  his  (the  said  defendant's)  party  candidates  for 
the  office  of  councillor  in  the  north  ward,  and  that 
Marshall  did  not  vote  at  all. 

Bfarshall  and  his  wile  gave  evidence  that  the 
defendant  had,  on  several'  occasioos  called  and 
offered  various  sums  of  money  which  had  been 
refused;  but  the  evidence  of  lx>th,  especially  of 
Marshall,  was  so  hesitating  and  unsatisfactory  that 
the  judge  did  not  think  it  deserving  of  credit. 
Marshall  also  admitted,  on  cross-examination,  that 
he  had  received  U.  from  the  other  party. 

The  defendant  was  then  examined  as  a  witaess 
in  his  own  behalf,  and  stated  as  follows :  I  saw 
Marshall's  wife.  I  told  her  I  called  to  solicit  a  vote. 
She  told  me  he  did  not  intend  to  vote.  If  he  did 
he  would  offend  Mr.  Miokleton  and  Mr.  Playfer, 
She  also  said  he  had  been  offered  something  veiy 
handsome  on  the  other  side,  and  I  am  sure  he  will 
not  vote ;  he  also  said  he  would  lose  much  time  by 
going  to  vote.  I  said  be  would  be  remunerated  for 
what  loss  of  time  might  occur.  Never  mentioned 
money,  7s,6d,  1  saw  Marshall  next  morning.  I 
again  said,  **  I  solicit  your  vote."  He  told  me  he 
did  not  intend  to  vote.  I  did  not  offer  him  monciy, 
I  said  he  would  be  remunerated  for  loss  of  time ;  I 
did  not  offer  him  a  sovereign. 

The  defendant  also  steted  that  by  remuneration 
he  meant  8s.  or  4s.  or  thereabouts,  and  that  he 
solicited  the  vote  for  his  party. 

Judgment  was  given  for  d^endant. 

At  a  subsequent  court  the  plaintiff  moyed  to  set 
aside  the  yerdiot,  and  to  have  it  entered  up  for  the 
ptointiff,  on  the  ground  lib«t  tiie  eTidenee  «C  the 
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d«f9>d«nt  IuxbMI  wa«  in  point  of  \^(v  ap  admidalon 
of  bribery  under  the  statute. 

The  judge  decided  that  under  the  circunistaiiecQ 
the  verdict  should  stand,  and  at  the  same  time  con 
ndered  it  reasonahle  and  proper  that  an  appeal 
iImmiU  be  allowed,  and  he  aUowed  the  same  to  the 
plaintiff  on  the  aaid  question,  whether  tbs  trans- 
setioB  as  described  bj  the  defendant  amoonted  to 
biibery  under  the  stotute  17  &  18  Vict.  c.  102. 

Bj  seet  11  of  the  22  Vict  c.  a5«(An  Act  to 

Amend  the  Law  Belating  to  Municipal  Electioiis), 

it  ii  enacted  that 

If  9BJ  person  at  any  alaefclon  oi  maawr,  ooniiaillon,  aodi- 
isva.  or  aSMSSGra  lor  a&j  borvofh  ahaU  be  guilty  of  taribexy, 
ke  uall  for  eTerv  sooh  offtonoe  forfeit  the  sum  of  40s.  to  any 
panott  who  diau  ane  for  the  same  in  the  Goon^  Oonrt,  fto. 

By  sect.  12  it  enacted  that 

ThB  ifoid  *'b!iibaiy*'  ahall  indnde  anytUng  oonunittad  or 
doM  belDva,  alL  alter,  or  nifth  xeapeot  to,  tfae'elaotton  of  any 
■Myoiy  connritloTB,  anditars,  or  nasosBoas,  wfaioh  if  oom- 
■Ittaa  «r  done  bafore,  at,  after,  or  wtt^  reapeot  to  any 
•teatton  of  aa^  mwnbw  to  aerve  ia  ftrlianient,  would 
gifff  the  pecaon  commifcting  or  dohig  the  aasM  Uabla  to 
taypaiae^pmialHea,  foorfeitarea,  or  eoaYiotlon  for  bribery, 
tnanng,  nndoe  inlnance,  oormpt  pmctiee%  or  otbav 
oAnee  vadar  any  Aet  or  Aota  lor  the  tfaiiie  being  in  foroe 
vilhieapeet  to  tne  elaotfcm  of  meaibexa  to  aervem  FBorha- 
aaat  lor  bonrac^  In  Euf^d  and  Walea. 

By  sect.  2  of  17  &  18  Vict  c.  102  (An  Act  to 
OontoUdate  and  Amend  the  laws  relating  to  Bribery, 
Treating,  and  undue  Influence  at  Elections  of 
Members  of  Parliament)  it  is  enacted  that— 


ea  Ua  behalf,  give,  lend,  or  agree  to  gire  or  lend;  or  ahall 
oAk^  proipSae^  or  pronjae  to  pfpcme,  or  to  endpavour  to 
p(9oaf,  any  money  or  Tahiable  ooaaideratioB  to  or  iOr  any 
yt^m,  or  to  or  for  any  peraon  on  behalf  of  any  roter,  or  to 
cr  for  any  otheir  parson,  in  order  to  induce  any  voter  to  vote 
or  leteia  teovi  voting,  or  ahall  oomptly  do  any  sndh  aet 
IS  ainresald,  on  aoooont  of  snoh  volar  having  yoted  or 
xsltained  firom  voting  at  any  elaotlon,  Ao. 

Gram,  Q.  C.  and  R  B.  Collins  for  the  plaintiff.^ 
The  decMoD  of  the  County  Court  judge  was 
enoneons,  for  the  defendant  had  brought  himself 
viihin  the  terms  of  tbe  Sod  section  of  17  &  18 
ViBt  c.  102,  which,  by  22  Vict  c.  8ft,  is  appUcable 
to  municipal  elections.  The  first  part  of  the 
•BotiiNi,  wmch  is  that  applicable  to  tUe  present  case, 
does  not  require  that  the  act  shoidd  be  4one  oor* 
mptly.  It  ia  a  simple  question  whether  m  not, 
aocooiding  to  the  evidenoe,  the  defendant  offered  tiie 
plaintiff  money  to  induce  him  to  rote;  Cooper  t. 
ShA,  7  H.  of  L.  Gas.  74C,  is  in  point  [CooxBinui, 
C  J.—This  would  ssiem  to  be  a  much  stronger  case 
than  that] 

Ifmit^,  Q»  C.  and  Bosqnqi^^t  for  tl^e  defendant,— 
lliere  was  no  eridence  in  support  6f  the  only  act 
of  bribery  alleged  in  the  particulars,  wjiic^  states 
that  ''the  said  WiUiam  Teend  on  that  day  did 
directly  offer  a  sum  of  money  to  Oeorge  Marshall, 
of  Grore-lane,  Lichfield,  on^  of  the  citizens  of  the 
Slid  dty,  to  induce  him  as  a  voter  in  the  s^d  ward 
to  vote  at  the  said  election.**  There  was  in  fact 
neither  an  **  offer  **  nor  a  ''  promise  **  to  pfty  money. 
[CocKBURif,  C.  J. — Suppose  I  say,  "  If  you  vp^  you 
will  have  a  \0L  note,"  toere  would  be  no  pledging  of 
his  own  resjKinsibiUty,  but  would  not  that  be  within 
the  Act?]  I  should  say  not;  it  would  he  no  more 
than  a  passing  remark.  [Cookburn,  C.  J.— He 
was  soliciting  a  vote  for  a  particular  it)dividu&l> 
The  person  solicited  says,  '*  I  shall  lose  my  time ; " 
the  other  says  he  will  not,  for  he  will  be  remune- 
rated.] There  was  no  contract  or  bargain,  and  the 
offer  was  never  acted  upon.  [Mbllob,  J.— Had  he 
been  a  mere  bystander,  and  $ad  used  the  observa- 
tion, it  may  have  been  otherwise,  but  here  the 
conversation  Is  with  a  voter,  whose  vote  is  solicited. 
CocKBXTBiv.  O.J.-^Whfit  is  the  meaning  intended 
to  be  ooii>cye4  ^l^eo  it  is  Mid  t|^  voter  infX  lose  a 


lot  of  time,  and  i^  Is  ^plie4,  ^  Oh,  no,  yoD^  will  be 
remunerate  ?  ^  Still  there  must  be  some  ofi^er  or 
promise,  of.  which  there  is  no  evidence.  [Cook- 
burn,  C.  J. — It  c^n  scarcely  be  ^aid  that  there  wasi 
not  some  evidence  of  a  promise.]*  There  was  no 
offering  of  money,  only  a  sup^gestion  which  was  not. 
accepted.  [Cookburn,  C.  jT— Tl^en  it  would  only 
be  to  alter  the  phraseology  and  sp  evade  the 
penalty.]  It  is  only  a  vague  remark.  No  autho- 
rity wa,s  shown  for  making  any  off^JT*  nojr  was  the 
offer  accepted ;  it  was  merely  a  parsing  remark 
which  haa  no  effect.  [X^ockburn,  C.  J. — Really  if 
the  statvte  doies  not  embrace  thia  case,  it  ought  to 
be  amended.]  Had  any  actual  promise  been  made, 
though  it  had  not  been  accepted,  it  would  have 
been  su|ftcient.  The  election  judges,  X  believe,  have 
put  a  construction  upon  these  words,  though  t  can- 
not now  refer  to  it.  [CocKjtuRN,  C.J. — We  if  ill 
consult  t^o  otl^er  judges.] 

Qwr,  ado,  oulL 

CoGKBUBH,  C  J.— This  was  a  case  stat^  by  the 
judge  of  the  County  Court  of  Staffordshire  by  way 
of  appeal  fro^  his  own  decision  w^ereoy  judgment 
was  given  for  the  defendant.  The  plaintiff  in  the 
County  Court,  Thomas  Sibapson,  sued  the  defen- 
dant, William  Teend,  for  40<.  forfeiteq  by  him  by 
reason  of  having  been  guilty  of  bribery  at  the  elec- 
tion of  counciilora  in  the  nortlf  ward  of  the  city  of 
Lichaeld  held  on  the  1st  Nov.  1867,  "  for  that  It^e 
the  defendant  did  on  that  day  directly  offer  a  si;?^ 
of  money  to  one  George  Marshall,  one  of  the  citizens 
of  the  said  city,  to  induce  him  as  a  voter  in  the 
said  wf^rd  to  vote  at  the  said  election."  The  evidence 
on  which  the  plaint  was  tried  is  set  out  by  the  judge 
of  the  County  Court,  and  the  question  proposed  to 
us  is,  "  whether  the  transaction  as  described  l^the 
defendant  is  bribery  under  the  stat.  17  &  18  Vict 
c  102  ?**  The  evidence  as  stated  by  the  judge  of 
the  County  Court  is  as  follows :  "  1  saw  Kiarsnall^s 
wife.  I  told  her  I  had  called  to  solicit  a  vote.  She 
told  me  he  did  not  Intend  to  vote ;  il  h^  did,  no 
would  offend  Mr.  Mickleton.  She  also  said  he  had 
been  ofEered  something  handsome  on  the  other  side, 
and  I  am  sure  he  will  not  vote.  Slie  also  said 
b^  would  lose  much  time  by  going  to  vote,  and  I  saia 
he  would  be  reipunerated  for  what  loss  pf  time 
might  occur.  Never  mentioned  money — 7<.  ^  I 
saw  Marshall  next  morning.  I  again  said,  *  1  solicit 
your  vote.^  He  told  me  ne  did  not  intend  to  vote. 
I  did  not  offer  him  money.  I  si^d  he  oould  be 
remunerated  for  los^  qf  time.  I  did  not  offer  him 
8  sovereign."  The  statute  referred  to  by  the  judge 
of  the  County  Qoyft,  U  ^  18  Vif$t.  g.  102^  4.  2, 
makes  it  bribery  **  in  every  person  who  shall  directly 
or  indirectly  by  himself  or  by  any  other  person  in 
his  behalf  give,  lend,  or  agree  to  give  or  lend,  or 
shall  offer,  promise,  or  pfoimse  to  procure  or  endea- 
vour tp  PTOCUW  wy  inonv  or  vftl^i^ljle  cqnsjdeii^- 
tion  to  or  for  any  voter,  or  to  or  for  any  person  on 
behalf  of  any  voter  in,  to,  pr  for  any  other'  person) 
in  order  to  induce  any  voter  to  vote  or  refrain  from 
voting,  or  shaU  corrupllv,  do  any  auch  act  a4. 
aforesaid  on  account  of  such  voter  havipg 
voted  or  refrained  from  voting  at  any  election." 
In  answer  to  the  question  proposed  to  us  by  the 
judge  of  the  County  Court,  we  axe  of  opinion  that 
**  the  transaction  as  described  by  the  defendant  is 
l^ribery  under  the  statute."  We  delayed  giving  our 
judgpaent  at  the  close  of  the  argnment,  not  because 
of  any  doubt  in  our  minds  as  to  the  answer  we  ought 
to  return  to  the  question  put  to  us  by  tlie  judge  of 
the  County  Court,  but  because  we  were  assured  by 
the  counsel  for  the  defendant  that  the  election 
judges  had  in  their  decision  upon  this  section  taken 
a  view  different  from  that  which  we  were  disposed  to 
take.  Had  the  fact  been  as  sugffested  we  should 
not  h^ve  felt  ourselves  bound  by  the  oplni9n  of  the 
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election  judges,  unless  upon  consideration  we  had 
agreed  with  it ;  but  we  thought  it  desirable  to  ascer- 
tain what  opinion  had  in  fact  been  expressed  by 
them  with  reference  to  a  subject  with  which  their 
duties  had  necessarily  made  them  familiar.  Upon 
inquiry  we  find,  as  we  had  anticipated,  that  those 
learned  judges  had  expressed  no  opinion  adverse 
to  the  conclusion  at  which  we  have  arrived. 
In  the  present  case  we  are  relieved  from  con- 
sidering the  truth  of  the  evidence,  as  it  is  the 
statement  of  the  defendant  himself,  whicl^  is  sub- 
mitted to  us  for  consideration.  We  cannot  doubt 
the  words  admitted  to  have  been  used  by  the  defen- 
dant, viz.,  that  the  voter  would  be  remunerated  for 
what  loss  of  time  might  occur — did,  under  the  cir- 
cumstances, amount  to  an  "offer**  or  '* promise" 
to  "procure"  or  "endeavour"  to  procure  money 
or  valuable  consideration  of  a  voter  in  order  to 
induce  him  to  vote  at  the  election  in  question.  The 
expression,  "  remuneration  for  loss  of  time,"  would 
necessarily  convey  to  the  apprehension  of  the 
▼oter  that  if  he  would  vote  for  a  particular 
candidate  he  should  name,  he  would  receive, 
either  directly  from  the  pmon  offering  or  by 
his  procurement,  money  or  valuable  considera- 
tion which  he  would  not  otherwise  obtain:  and 
any  expression  of  that  kind  which  can  be  so 
understood  is  calculated  to  operate  upon  the  mind 
of  the  elector  as  a  direct  inducement  to  vote  for 
such  candidate.  If  any  authority  were  required  to 
induce  us  to  adopt  that  view  of  the  transaction  in 
the  present  case  it  is  supplied  in  that  of  Cooper  v. 
Slade,  27  L.  J.  449,  (^  B.,  which  upon  this  point 
is  not  distinguishable  in  principle  from  the  present 
case.  It  is  so  important  to  the  public  interest  that 
at  elections  voters  should  be  left  to  votie  without 
any  disturbing  influence  of  any  kind  that  we  feel 
ourselves  bound,  in  construing  the  statute  in  ques- 
tion, to  give  full  effect  to  the  plain  meaning  of  the 
words  used,  and  to  apply  them  to  the  substantial 
parts  of  the  case  without  raising  subtle  refinements 
as  to  the  precise  word  or  expression  in  which  the 

gromise  or  offer  may  be  conveyed.  Tae  case  will 
e  remitted  to  the  judge  of  the  County  Ck>urt  who 
will  set  aside  the  veidict  for  the  defendant,  and 
enter  it  for  the  plaintiff  for  40i«.,  being  the  penalty 
provided  by  the  Municipal  Act  for  Uie  offence  in 
question. 

Que  to  be  remitted,  and  judgment  to  be  entered  for 
the  plaintiff'. 

Attorney  for  the  plaintiff,  J,  Cole, 

Attorney  for  the  defendant,  W»  Wileon, 


April  26  and  J%  11,  1869. 
Ssa.  V.  The  Wallasbt  Looal  Boabd  or  Health. 

Public  Health  Ad —  Compeneation — F^emieea  injitrioueUi 
affected—U  ^  12  Viet.  c.  68, «.  69, 144. 

By  sect,  69  of  the  II  ^12  Vict,  c  68  (Public  HeaUh 
Act)  the  local  board  may  by  notice  require  the  owner 
o^  premises  fionting,  ^-c,  any  future  street  (not  being  a 
highway)  to  sewer,  level,  ffc,  the  same,  and  in  default 
the  board  may  themselves  execute  the  works,  and  the 
expenses  incwrred  are  to  be  paid  by  the  said  owner. 
By  sect.  144  full  compensation  is  to  be  made  out  of 
the  general  district  rate  to  aU  persons  sustaining  any 
damage  by  reason  oj  ike  exercise  of  any  of  the  powers 
qfthe  Act, 

E,  T,,  an  owner  oJ  premises,  having  had  a  notice  served 
upon  him  under  the  above  section,  refused  to  compbf 
therewith,  whereupon  the  board  themselves  did  the  work, 
the  result  of  which  as  alleaed  by  the  said  E,  T,  was  to 
obstruct  me  entrance  to  his  house,  and  to  render  the 
access  to  his  doorway  dangerous  and  inoonoenientj  and 


for  this  he  claimed  compensation  under  the  above  144(A 
section: 

Held,  that  he  was  entitled  to  such  condensation. 

On  a  former  day  a  rule  had  been  obtained  on  the 
part  iif  one  Evan  Thomas  calling  upon  the  Wallasey 
Local  Board  of  Health  to  show  cause  why  a  moa* 
damus  should  not  issue  commanding  the  said  local 
board  to  make  compensation  to  the  said  Evsn 
Thomas  out  of  the  general  district  rate  levied  under 
the  Public  Health  Act  (11  &  12  Vict,  c  63),  for 
damage  sustained  by  him  by  the  exercise  of  the 
powers  vested  in  the  said  board. 

By  the  69th  section  of  11  &  12  Vict.  c.  68,  it  is 

enacted  that 

In  case  any  preaent  or  future  street,  or  any  part  tberal 
(not  being  a  nighwaT).  be  not  aewex^sd,  levelled,  pared, 
flagged,  and  ghannftllea  to  the  aatigfaotioin  of  the  Loou 
Boaxd  of  Health,  muSb.  board  maj,  hj  notioa  in  wilting  to 
the  respeotive  ownera  or  oocnpierB  of  the  pramiaea  a4Join> 
ing  or  abutting  npon  uaeii  parts  thereof  as  may  require  to 
be  sewered,  levellBa,  ko.,  reouire  than  to  aewar,  level,  Ac, 
within  a  time  to  be  apeeiflaa  in  saoh  notioe :  and  if  anoh 
notioe  be  not  oompliad  with,  the  said  looal  ixwrd  maj,  if 
thej  dun  think  flt,  exeoate  the  works  mentioned  or  re> 
f errod  to  therein,  and  the  ezpenaea  incnired  bj  them  in  so 
doing  ShaU  be  pud  by  the  owners  in  default,  aoooordlng  to 
the  mmtage  of  their  respeotive  pramiaea,  and  in  saeh  pro* 
portion  aa  diall  be  settled  by  Uie  aurr^or,  or.  In  oaae  of 
oiapnte,  aa  shall  be  settled  by  arbitration  (having  regard  to 
all  the  droumatanoee  of  the  case)  in  the  manner  iwovided 
by  this  Aot,  and  such  ezpenaea  may  be  raoovend  mm  the 
last-mentioned  ownera  in  a  summary  manner,  or  the  aama 
may  be  declared  by  order  of  the  n^d  local  boaxd  to  be 

Srivate  improToment  expenses,  and  be  reooyerahle  as  aneh 
1  the  manner  hereinafter  inrovided. 

By  sect.  144  it  is  enacted 

That  fun  oompenaation  Shall  be  made  out  of  the  geneiBl 
or  special  distrfet  ratea  to  be  levied  under  this  Act  to  aU 
persons  sustaining  any  damage  by  reason  of  the  ezeneise  of 
any  of  the  powera  of  thia  Aot,  and  in  case  of  diapate  aa  to 
amount,  the  same  shall  be  settled  by  arbitratton  in  the 
manner  provided  by  thia  Act;  or  if  the  compensation 
claimed  do  not  exceed  the  aum  of  twenty  pounds,  the  aama 
may  be  asoertained  by,  and  recovered  before,  justices  In  a 
summary  iray. 

From  the  facts  it  aroeared  that  Mr.  Evan 
Thomas  was  the  owner  of  a  house  which  abutted 
upon  a  road  or  district  of  ^e  Local  Board  of  Health 
for  Wallasey,  which  road,  however,  was  not  a  high- 
way, and  that  in  Dec  1865,  he  was  served  with  a 
notioe  which  required  him,  within  a  time  specified, 
to  sewer,  level,  pave,  flag,  and  channel  a  certain 
part  of  the  said  street.  As  Mr.  Thomas  did  not 
comply  with  such  notice,  the  board  proceeded  to 
execute  the  works  themselves,  and  in  so  doing  they 
raised  the  level  of  the  road  opposite  Mr.  Thomas's 
house,  so  as  to  block  up  a  portion  of  the  doorway, 
and  so  obstruct  the  access  to  the  house  from  the 
street. 

AfiJward,  Q.  C.  and  £.  G,  Williams  showed  cause 

Bruos  in  support  of  the  rule. 

Our,  adv.  vulL 

May  11.— Hanmbh,  J.— In  this  case  a  rule  was 
obtained  for  a  mandamus  to  the  Wallasey  Local 
Board  of  Health,  to  cause  compensation  to  be 
make  to  Evan  Thomas  for  damage  by  him  sus- 
tained by  the  exercise  by  the  local  board  of  the 
powers  of  the  Public  Health  Acts.  The  local  board, 
acting  under  the  69th  section  of  the  Public  Health 
Act  1848  (11  &  12  Vict,  c  6d),  required  the  owners 
(the  said  Evan  Thomas  and  others)  of  premises  in  a 
certain  street  in  New  Brighton,  to  sewer,  level, 
pave,  and  channel  the  same;  and  the  said  Evan 
Thomas  having  made  default  in  complying  with  the 
notice,  the  board  executed  the  required  works,  and 
claims  as  the  contribution  payable  by  the  said  Evan 
Thomas  in  respect  of  the  said  works  the  sum  of 
71/.  8«.  It  is  alleged  by  Evan  Thomas  that  the 
e£Fect  of  the  works  as  executed  is  to  obstruct  the 
entrance  to  his  house  and  to  render  the  access  to 
his  doorway  inconyenient ;  and  in  respect  of  this 
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ioJDTf  he  claims  compensation  under  sect.  144, 
which  enacts  that  full  compensation  shall  be  made 
to  ail  persons  sustaining  any  damage  bj  reason  of 
the  exercise  of  the  powers  of  the  Act.  It  was  con- 
tended, on  behalf  of  the  local  board,  that  inasmuch  as 
the  owners  of  the  houses  in  the  street  were  bound  to 
do  the  works  themselves  or,  if  done  by  the  board,  to 
pay  for  them,  they  could  not  be  entitled  to  compen- 
sation for  injury  occasioned  by  the  works.  We  are 
of  opinion,  boweyer,  that  this  argument  is  not  well 
founded.  There  is  no  necessary  connexion  between 
the  cost  of  the  works  and  the  damage  which  they 
may  occasion.  The  raising  of  the  level  of  a  street 
may  be  very  advantageous  to  the  majority  of  the 
houses  in  it,  but  be  very  injurious  to  one.  Although, 
therefore,  the  owner  ot  that  house  may  be  bound 
noder  sect.  69  to  pay  his  proportion  of  the  costs 
(hafing  regard  to  the  frontage  of  the  house)  of 
altering  the  level,  he  may  still  be  entitled  to  com- 
pensation out  of  the  general  aistrict  rates  for  the 
special  damage  which  he  has  sustained  in  order  that 
hit  neighbours  and  the  district  generally  should  be 
benefited.  We  are,  therefore,  of  opinion  that  Evan 
Thomas  is  entitled  to  have  it  ascertained  whether  or 
not  he  has  sustained  damage  by  the  execution  of 
the  works  in  question,  and  to  receive  compensation 
for  such  damage,  if  any.  The  rule  will,  therefore, 
be  made  absolute  for  a  mandamus. 

Bule  absolute. 

Attorneys  for  the  claimant,  W.  and  A.  Clare, 

Attorneys  for  the  defendants,  Simpson  and  North, 
LtTerpooL 

KLECnON    PETITIONS. 

Baportad  bj  F.  O.  OBimp.  Baq.,  Banirter-at-lAw. 

WIQAN  ELECTION  PETITION. 

March  4,  5,  and  6,  1869. 

(Before  Martin,  B.) 

Illegal  acts  not  vitiating  an  election — Accumulation — 
PtiUtical  association — Effect  of  subscription  to  on 
questirn  ofagencg — Patpnent  of  rates. 

Some  ads  may  be  done,  at  an  election  of  which  the  judge 
ditapproveSj  but  which  do  not  vitiate  it.  These  may 
be  looked  to^  hotpever,  to  explain  other  acts  which  are 
ambiguous^  and  if  upon  a  future  election  petition  arising 
out  of  another  election  at  the  same  place,  acts  similar  to 
those  of  which  the  judge  had  expressed  his  disaproval 
were  proved  to  have  beisn  repeated^  the  judge  who  tried 
the  second  petition  might  well  take  thetn  into  considera- 
tion to  aid  his  conclusion  that  the  act  upon  which  the 
validity  of  the  election  depended  was  a  corrupt  and 
dishomstacL 

There  is  no  p€artnership  privity  betufeen  the  parties  sub- 
scribing to  a  poHlical  association ;  nor  does  the  fact 
of  suticribing  confer  any  authority  upon  the  person 
who  manages  it  to  make  them  re^wnsiblefor  an  illegcd 
act  done  by  the  manager. 

S,  was  the  actina  agent  and  sole  representative  of  a 
Liberal  assocuuion,  and  evidence  was  given  to^  show 
that  he  paid  the  rates  of  voters  to  enable  them  to  be 
registered.  The  respondents  were  Liberals,  and  sub- 
scribed to  the  funds  of  the  association,  but  did  not 
interfere  personally. 

Held,  that  they  were  not  responsible  for  the  acts  of  S. 

Semble,  it  is  necessary  in  order  to  establish  that  a  per- 
son had  corruptly  paid  a  rate  when  the  rate  was  in 
fact  paid  by  a  thtrd  person,  to  show  that  that  person 
was  authorised  by  the  person  sought  to  be  charged  to 
pay  the  rate. 

Where  the  candidature  has   been  honest  the  strictest 
proof  of  illegal  acts  by  agents  is  required. 

This  was  a  petition  against  the  return  of  Messrs. 


Woods  and  Lancaster,  and  contained  all  the  usual 
allegations,  the  principal  being  that  they  had  cor- 
rupUy  paid  rates  through  the  agency  of  the  manager 
of  a  Liberal  association  to  which  they  subscribed. 

Giffard,  Q.C.,  and  Leresche,  appeared  for  the  peti- 
tioners. 

Parry,  Serjt.,  MUward,  Q.C.,  Murphy,  and  Pope 
for  the  respondents. 

On  the  subject  of  the  payment  of  rates,  Parry, 
Serjt.,  argued  that  there  must  be  an  actual  authori- 
zation on  the  part  of  the  candidate  either  before  or 
after  the  act  was  done,  and  the  payment  must  be 
corrupt.  A  mere  payment  was  not  sufficient.  A 
candidate  would  be  liable  if  an  agent  of  his,  within 
the  meaning  of  the  Act  of  1854,  bribed  on  his  be- 
half, even  though  he  had  prohibited  it ;  yet,  under 
the  49th  section  of  the  Act  of  1867,  no  candidate 
would  be  liable  for  the  act  of  a  man  who  paid  rates 
even  corruptly  except  it  was  proved  that  he  had 
actually  sanctioned  or  approved  it  before  or  after. 

Miiward  on  the  same  side,  contended  that  the 
49th  section  was  not  intended  to  refer  to  the  time 
of  an  election  alone, .  but  to  all  periods  of  the  year, 
and  to  all  times  when  registration  was  being  carried 
on.  He,  therefore,  submitted  that  to  show  iiabili^ 
on  the  part  of  the  candidate  it  must  be  proved  that 
he  was  a  party  to  the  act  when  done.  Taking  the 
instance  of  an  election  occurring  in  May  or  June, 
was  it  to  be  supposed  that  the  validity  of  that 
election  could  be  negatived  by  acts  similar  to  those 
charged  in  this  petition,  done  by  some  individual  in 
the  previous  July  ? 

Giffard,  Q.C.,  in  reply. 

Mabtin,  B.— The  first  ground  upon  which  the 
election  is  said  to  be  void,  is  that  acts  have  been 
done  by  the  agents  of  the  respondents  (for  no  per- 
sonal misconduct  has  been  imputed  to  them),  which 
of  themselves  destroy  their  candidature,  and  render 
their  status  as  candidates  not  maintainable,  and 
that  these  acts  of  themselves  have  rendered  their 
election  void.  It  is  true,  that  if  any  act  has  been 
done  by  them  or  by  an  agent  for  whom  they  are  re- 
sponsible, contrary  to  the  provisions  of  the  Corrupt 
Practices  Act,  the  operation  of  the  36th  section 
of  the  17  &  18  Vict.,  and  the  46th  section  of 
the  31  &  32  Vict.,  will  defeat  their  election. 
I  have  tried  several  of  these  petitions,  three 
of  which  have  been  similar  to  the  present;  that 
is  to  say,  the  candidates  were  sought  to  be  un- 
seated by  reason  of  such  acts  as  have  been  alleged. 
I  have  laid  down  a  rule  to  myself,  which  I  have 
acted  upon  in  all  these  cases,  and  upon  which,  until 
I  am  satisfied  that, it  is  wrong,  I  shall  continue  to 
act ;  that  is  to  say,'  if  I  am  satisfied  that  the  candi- 
dates intended  honestly  to  comply  with  the  law, 
and  meant  to  obey  it,  and  that  they  themselves  did 
no  act  contrary  to  the  law,  and  bona  fide  intended 
that  no  person  employed  in  the  election  should  do 
an  act  contrary  to  the  law,  their  desire  and  object 
being  that  the  proceedings  in  reference  to  the 
election  should  be  pure  and  honest,  I  will  not  unseat 
such  persons  upon  the  supposed  act  of  an  agent) 
unless  the  act  is  established  to  my  entire  satisfac- 
tion. I  will  not  act  upon  anything  as  to  which 
there  possibly  may  be  a  mistiUce  or  error ;  I  will 
have  it  proved ;  but  if  it  be  proved  to  my  satisfac- 
tion, and  beyond  doubt,  I  must  obey  the  law,  and  I 
will  obey  it.  But  I  think  I  do  right,  when  an  elec- 
tion is  sought  to.  be  impeached,  not  because  of  an 
act  done  by  the  candidates  themselves,  but  for  an 
act  which  they  have  forbidden,  in  requiring  to  be 
convinced  beyond  possibility  of  error,  that  the  act 
relied  upon  bv  the  petitioners  which  is  to  unseat 
the  members  did  actually  tiUce  place.    That  is  the 
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principle  upop  which  I  have  acted  in  the  Bradford 
case,  in  the  Ckeltenhcan  case,  and  in  the  West- 
minster  case,  and  I  shall  continue  to  act  upon  it 
until  I  am  satisfied  hy  some  higher  authority  that 
it  is  wTong^.  I  apprehend  thM  my  function  here  is 
simply  to  act  upon  the  law  as  if  I  were  trying  a  case 
at  Nisi  Prius.  I  have  no  discretion  in  the  matter ; 
I  must  act  upon  the  l4w  and  the  Act  of  ^Parliament 
which  imposes  the  disqualification,  and  read  it  ac- 
cofding  to  what  its  words  import  1  have  iio  right 
ito  go  beyond  those  words.  So  also  it  is  not  because 
ihingb  may  have  been  done  at  an  election  of  whidh 
I  do  not  approve ;  for  instanoe,  baring  committees 
at  fmblic-houses,  hiring  a  number  of  curiages, 
"Which  noW)  ih  borough  electiont  is  prohibited,  or 
hiring  roughs.  None  of  these  things  of  themselves 
avoid  an  election,  but  at  the  same  time  they  are  in- 
gredients which  may  be  taken  into  consideration. 
If  an  act  were  done  by  a  candidate  as  to  which  I 
was  to  determine  whether  it  was  a  comxpt  or  an  in- 
nooent  act,  the  conduct  oi  the  parties  throughout 
the  whole  election  may  be  taken  into  consideration. 
It  may  be  that  evidence  4s  given  as  to  acts  done  by 
the  candidates  which  of  themselves  do  not  avoid  the 
election.  It  may  be,  that  although  the  election 
ctattot  be  avoided  for  those  acta,  yet  nevertheless 
those  acts  may  show  what  was  the  real  quality  wad 
niealiing  of  an  ambigiovs  act,  whidi  may  have  one 
effect  or  another,  aooording  as  the  judge's  mind  is 
satisfied  that  it  was  honestly  or  dishonestly  done. 
It  niay  be  Ifcat  at  an  election,  certain  acts  -may 
have  taken  place  which  the  judge  disapproves  of, 
bat  ^hich  do  not  satislv  him  diat  another  act  vpon 
which  the  validity  of  the  electi6n  depends  wastsor- 
ruptly  done.  But  if,  upon  a  futnre  election  petition 
arising  out  of  another  election  at  th^  siime  "place, 
acts  similar  to  those  of  which  the  judge  had  ex- 
pressed his  disapproval  were  proved  to  have  been 
repeated,  the  judge  who  tried  the  second  petition 
might  well  take  them  into  his  consideration  to  aid 
his  conclusion  that  the  act  upon  which  the  validity 
of  the  election  depended  was  a  corrupt  and  dishonest 
act.  [Having  exonerated  the  respondents  from  per- 
sonal misconduct  his  Lordship  proceeded:] — ^With 
respect  to  the  80  A  81  Vict,  it  has  been  argued 
by  the  learned  counsel  for  the  respondents  that 
the  doctrine  which  has  been  laid  down  with 
regard  to  the  17  &  18  Vict,  does  not  apply, 
and  that  is  rather  my  own  impression;  I  do  not 
mean  to  give  an  opinion  upon  it,  bcncause  it  is  un- 
necessary in  this  case,  liie  circumstances  wete 
these.  There  is  a  body  in  this  town  oalled  the 
Liberal  Association,  and  Mr.  Giffard  has  argued 
that  the  persons  who  subscribe  to  that  association 
are  in  the  nature  of  a  partnership,  and  that  the 
giving  funds  to  Mr.  Stuart  for  the  purpose  of  en- 
abling him  to  carry  on  that  association  made  him 
their  agent,  so  that  the  acts  done  by  him  would  be 
obligatory  upon  them,  and  they  would  be  bound  by 
them.  Prom  that  view  I  dissent  There  is  no 
similarity  to  a  partnership.  It  has  given  to  it  the 
collective  name  of  the  Liberal  Association,  but  the 
only  person  acting  is  Mr.  Stuart.  It  was  stated 
that  Mr.  Woods  and  Mr.  Lancaster  contribute  to  it, 
and  that  a  number  of  other  gentlemen,  agreeing 
with  them  in  politics,  idso  contribute.  But  this 
does  not  make  Mr.  Stuart  their  agent,  so  as  to 
bind  them  by  his  acts,  either  criminally  or  civilly, 
no  ttiore  than  the  manager  of  a  club  to  which 
a  gentleman  may  belong  could  make  hira 
responsible  for  the  acts  of  that  manager.  Mr. 
Giffard,  in  his  observations,  referred  to  the  case  of 
Limpus  V.  General  Omnihus  Company.  This  case 
was  governed  by  the  law  applicable  to  the  re- 
lation of  master  and  servant,  which  is  different 
from  that  of  principal  and  agent.  The  relation  of 
master  and  servant  imposes  upon  the  master  a 
liability  fbr  an  tiiilawful  kdt'done'by  tiie'Mrrantlnr 


the  course  of  his  employment,  and  notwithstanding 
a  prohibition  which  may  have  been  given  to  him  by 
the  master ;  notwithstanding  that  the  instant  before 
an  accident  occurred  he  had  impressed  upoa  his 
servant  or  coachman  the  necessity  for  driving  with 
the  utmost  possible  care,  if  the  next  n^ment  that 
man  disobeys  the  order  received  from  his  master, 
and  inflicts  an  injury  upon  another  person  the 
master  is  responsible  for  it;  and  why?  Becaose 
the  relation  of  master  and  servant  exists  between 
them,  and  creates  the  liability.  But  the  ordinary 
rule  with  regard  to  principal  and  agent  is,  that  the 
principal  is  only  responsible  for  that  wluch  he 
authorises  the  agent  to  do,  and  in  all  other  cases  of 
which  I  am  aware,  except  these  Parliamentary 
cases,  when  you  have  a  man  who  is  sought  to  be 
made  liable  upon  the  acts  of  ills  agent,  the  question 
for  Inquiry  is,  did  the  principal  give  the  agent 
authoritv  to  do  the  act?  If  that  be  negatived,  the 
principal  is  not  responsible.  In  my  opinion,  as  at 
present  advised,  it  would  be  necessary,  in  order  to 
establish  that  a  person  had  corruptly  paid  a  rate 
when  the  rate  was  in  fact  paid  by  a  third  person,  to 
show  that  that  person  was  authorised  by  the  person 
sought  to  be  cnarged  to  pay  the  rate.  The  enact- 
ment is,  that  any  person  corruptly  paying  a  rate  on 
behalf  of  a  ratepayer  for  the  purpose  of  enabling 
him  to  be  registered,  is  guilty  of  bribery,  and  my 
present  opinion  is,  that  in  order  to  make  a  third 
persofu  responsible  for  that  act  you  mtust  prove  that 
he  gave  authority  to  the  person  to  do  the  act 
However,  it  is  not  necessary  for  me,  as  I  have 
already  said,  to  express  any  tqnnion  upon  that  I 
have  pointed  out  what,  in  my  judgment,  is  the 
difference  between  a  partnership  and  this  Libersl 
association ;  and  there  is  no  partnership  pririty 
between  the  parties  subscribing,  and  no  relation  of 
principal  and  agent.  In  fact,  Mr.  Stewart  is  the 
Liberal  Association,  unless  so  far  as  the  subscribers 
personally  intelrfere,  when  at  course  they  would  be 
responsible  for  their  own  acts.  In  my  judgment 
subscribing  to  the  fund,  for  the  purpose  of  baring 
the  registration  attended  to  in  the  borough,  whether 
It  be  a  Conservative  association  or  a  Liberal  asso- 
ciation, does  not  make  the  suhscribers  to  that  ftind 
partners,  and  does  not  cotifer  any  authority  upoa 
the  person  who  manages  it,  to  make  them  restioa- 
sible  for  an  illegal  act  that  may  be  done  by  the 
manager.  I  think,  therefore,  thH  the  case  against 
Mr.  Woods  and  Bfr.  Lancaster  fails  so  far  as  regards 
the  payment  of  rates.  The  result  is  that  I  am  of 
opinion  that  Mr.  Woods  and  Mr.  Lancaster  were  duly 
elected,  and  I  shall  so  certify  to  the  Speaker.  The 
costs  will  follow  the  event  Sk>  f  ar  as  the  rates  aTeoon- 
oerned,  it  was  an  experiment,  and  that  is  a  case  in 
which  the  courts  uniformly  give  costs.  Upon  the 
other  grounds  the  petition  has  aignally  failed,  and 
therefore  the  costs  ought  to  follow  the  event. 

Solicitors,  Sharpe,  Parker,  and  0>. ;  CunHffe  and 
BeaumonU 


HEREFORD  ELECTION  PETITION. 

March  12,  18,  l4,  and  15, 1869. 

(Before  Blaokbuut,  J.) 

Treating — "  Corruptly*' — Agency — Evidence — Ifvat- 
cipiU  election--' Bribay—t^uetiee — Ooets, 

To  act  corruptly  in  connection  with  an  election  is  to  do 
sfAnething  which  is  contrary  to  the  intention  to  the  Act 
of  ParUament. 

Thertfort  the  giving  of  meat  and  drink  to  be  corrupt 
mmt  be  done  with  the  intention  of  injiuettcitig  an 
election  generalltfy  as  by  acquiring  popuJarity,  or  6jf 
inducing  a  voter  to  vote  or  refrain  froM  voting. 

Thereis^'pfed^  rale  "by  'Whi^h  dj^itdy  c^  be  dtier- 
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mined;  but  every  bit  of  canvassing  and  acting  for  a 
candi^Uue  is  evidence  to  show  agency.    If  a  parti' 
adar  comtpt  act  does  not  come  within  the  category  of 
acts  done  by  an  agent  the  candidate  would  not   be 
affected,  though  the  persons  corruptbf  acting  had  been 
canvassing  the  town  or  speaking  on  his  side. 

H.  was  cuhed  by  the  agent  of  tkt  candidate  to  oanvas 
tsDo  specific  persons : 

HM,  that  that  waM  net  make  him  a  gencraf  agent,  so 
that  for  at^thing  else  he  might  do  the  candidate  wimid 
be  made  responsihk, 

B.  oave  a  breakfast  before  the  potUng^  to  which  the 
wkole  town  was  invited.  Everybody  was  invited  to 
come  and  have  drink  there,  vehicles  were  provided  to 
carry  voters  to  the  poU^  and  some  were  actually  so 
conveyed.  On  the  day  of  the  election  the  candiaates 
wrote  and  thanked  a.  (one  of  them  in  the  warmest 
terms)  for  lohat  he  had  done : 

Held,  that  this  went  a  oonaiderable  way,  though  it  was 
not  eondustve,  to  show  that  H.  hod  been  adopted  as  an 
agent  to  a  great  extent* 

H.  was  also  seen  canvassing  in  company  with  B.,  are" 
cognised  agent  of  the  candidates : 

Held  that  this,  taken  in  connection  with  the  above  facts, 
was  not  conclusive  to  establish  general  agency. 

But  it  was  further  proved  UuU  committeemen  brouakt 
voters  to  A.*s  breaJcfast ;  that  B.  had  spoken  of  him 
after  the  eteetion  as  having  done  much  good  service. 
Audit  was 

Held  that  alt  those  circumstances  taken  together  so  con- 
nected H.  with  the  candidates  as  to  cause  their 
election  to  be  voided  by  reason  of  the  corrupt  treating 
byH. 

iL,  a  town  coundUor  gave  sums  of  money  to  voters  who 
had  supported  him  at  the  municipal  contest.  Bui  it 
appeared  that  they  intended  to  vote  as  they  did  vote. 

Held,  that  although  this  was  an  improper  practice,  it 
couki  not  be  said  that  the  votes  had  been  bought  for 
the  Parliamentary  contest,  and  that  it  was  not  briitery. 

At  a  meeting  of  Parliamentary  electors  held  at  a  public' 
house,  R  gave  a  quantity  of  drink.  He  said  that  he 
gave  it  because  he  was  asked  for  it  and  because  he 
nod  been  recently  elected  councillor  of  the  ward : 

Held,  that  had  this  stood  alone,  the  oonclusion  must  have 
been  that  it  acted  unth  a  corrupt  intention. 

In  the  bribery  particulars  184  coms  were  put  down.  On 
five  only  was  evidence  given,  and  th^  failed.  It  wcu, 
therefore, 

Held»  that  although  the  petitioners  had  succeeded,  each 
party  should  bear  their  own  costs. 

TV  tamt  refused  to  separate  the  costs  and  to  aive  the 
petitumers  the  costs  oj  the  atses  of  treating  which  had 
been  established. 

This  was  a  petition  against  th«  return  of  Mesflrs 
Olive  and  Wyllie,  the  Liberal  sitting  members.  Sir 
YL  Baggallaj  and  Major  Arbuthnot  were  the  de- 
feated Conserratlve  candidates. 

Price,  Q.  C,  Dowdeswell,  and  G,  Browne  were  for 
the  petitioners; 

Poweff,  Q.  C.  and  Chandos  Leigh  were  for  Mr. 
CliTe;  and 

Parry,  Serjt  and  Rathbone  for  Mr.  WyUie. 

As  stated  in  the  judgment  the  case  rested  mainly 
on  the  aliegatton  of  treating,  the  principal  witness 
being  Mr.  John  Harrison.     He  said  : 

H«  gave  a  breakfast  on  the  monuug  of  the  poU.  His 
muTUge  ooourred  on  the  25th  Aug.,  when  presentations 
'uete  made  to  him  hj  the  men  employed  by  him,  and  to  his 


wife  by  the  lallwaj  workmen,  and  on  his  return  in  Hw 
middle  of  September  he  intimated  his  intention  to  give  the 
men  a  feast  in  retom.  There  was  nothing  to  prevent  his 
giving  the  feast  before  Nov.  17,  bat  he  fixed  that  day 
becaose  he  knew  it  would  be  an  i<ue  day.  He  told  the  men 
they  might  bring  a  few  fxienda  with  them.  He  expected 
about  forty,  bat  altogether  aboat  seventy  came.  Meat, 
nun,  brandy,  and  half  a  dozen  of  wine  were  supplied.  They 
began  about  half-past  seven  o'clock,  and  was  all  oleared 
away  by  twelve  o'clock.  William  Lewis  was  brought  to  the 
feast  by  one  of  the  invited  guests.  Hesxd  tiiat  he  got  help- 
lessly drunk,  but  did  not  see  him.  The  witnras  added  that 
he  ordered  a  break  and  three  omnibusses  on  the  pollng-day 
and  drove  some  to  the  poll,  -remaining  on  the  box  of  the 
bseak  while  they  went  into  the  poUin|[-booth.  There  were 
several  Conservative  voters  among  his  guests.  He  knew 
of  three  who  voted  for  the  Conservative  part^.  On  his 
oath  he  declared  that  the  breakfast  was  not  given  to  in- 
flnence  the  voters  to  vote  for  Clive  and  Wyllie.  He  was 
liberal  in  principle,  but  did  not  know  either  Mr.  Clive  or 
Mr.  WvUie  personally.  Was  not  on  the  Liberal  committee, 
and  only  attended  at  the  committee-room  on  one  or  two 
oooasions  for  the  purpose  of  making  inquiries.  He  received 
a  book  from  Edwards,  the  clerk  to  the  Xiberal  oonunittee, 
containing  the  names  of  such  of  his  men  as  were  voters. 
He^ised  to  refer  to  it  at  home  to  see  who  were  voters,  but 
he  did  not  use  the  book  for  the  purpose  of  canvassing. 
The  book  had  been  destroyed  some  time  sgo,  with  other 
waste  paper.  He  had  accompanied  Mr.  J.  Bosley  (an 
acknowledged  agent)  once  or  twice  when  be  was  oaavassing. 
He  leoelved  letters  from  Mr.  Wyllie  and  Mr.  Clive,  thank- 
ing him  for  the  support  he  had  given  them  at  the  election. 
Both  letters  were  destroyed. 

Cross-examined : 

At  the  time  of  the  election  he  employed  in  Hereford  a 
dozen  men,  or  more,  besides  thoss  employed  out  of  Here* 
ford  (who  were  more  than  100}.  Besides  his  own  men,  some 
of  his  private  friends  Joined  m  the  presentation  to  him  on 
his  marriage.  One  of  the  vehidcj*  charged  to  him  had  been 
ordered  by  J.  Sussell.  Witness's  brother  told  him  to  order 
it.  In  evetytfaing  that  he  did  in  refierenoe  to  the  election 
he  acted  as  a  volunteer.  Ont  of  the  dozen  men  employed 
by  him  at  Hereford  there  were  some  voters.  He  never 
asked  the  men  if  they  were  voters.  He  wanted  to  know 
Which  of  his  men  were  voters,  and  Mr.  Edwards  was  to 
asoertain  that  fbr  him.  Besides  the  letters  of  Mr.  Clive 
and  Mr.  Wyllie,  he  also  destroyed  two  letters  of  Mr.  F. 
Bodenham  on  the  subject  of  the  election.  Drove  the  break 
to  the  Kerry  Arms  on  the  day  of  the  poU  several  times. 
There  were  men  m  the  break,  and  they  drank  with  him 
tbore.  He  did  not  take  them.  They  were  in  the  break  and 
drove  the  break.  He  saw  a  placird  at  the  Kerry  Arms, 
"Wyllie  and  Olive's  Committee-room,"  but  he  did  not 
know  that  there  was  a  committee-room  there.    (A  photo- 

Saph  of  the  Eearry  Arms  with  the  placard  on  it  produced.) 
e  brought  a  lot  of  voters  to  the  poll  at  half-past  nine,  a 
second  batch  at  11,  and  took  eacm  lot,  first  to  the  Kerry 
Arms  and  then  to  his  house  at  Holmer.  He  took  a  third  lot 
to  the  poll,  and  then  took  them  back  to  his  own  house.  His 
house  was  oleared  by  1  o'elook.  With  regard  to  the  letters 
from  the  sitting  members  after  the  election,  the  witness 
admitted  that  something  like  the  following  passage  occurred 
in  Mr.  Wyllie's  letter :— **  If  there  is  one  person  more  than 
anatheir  that  I  am  indebted  to  for  my  return,  it  is  you." 
Mr.  Qive's  letter  was  more  moderate  in  character. 

Re-examined : 

There  were  about  a  dozen  non-voters  at  the  breakfast. 
He  nevor  received  a  oiroolar  to  attend  any  committee 
meeting. 

Mr.  Bostock,  foreman  to  Mr.  Harrison,  gare  some 
corroborative  evidence  as  to  the  breakfast. 

John  Baldwin,  one  of  Mr.  Harrison's  workmen, 
said  Mr.  Bostock  told  him  of  the  day  when  the 
'*  blow  out "  was  fixed  for.  He  took  another  man 
with  him. 

George  Roche,  another  workman,  took  friends 
with  lum  to  the  feast  and  did  not  know  their  names. 
They  were  lodgers. 

Two  other  witnesses  gave  similar  evidence. 

George  Prosser  added  to  the  facts  already  narrated 
that  at  the  breakfast  the  healths  of  the  bride  and 
bridegroom,  and  of  all  the  election  candidates,  were 
given. 

The  two  sitting  members  were  then  called  to 
explain  the  origin  of  their  letters  to  Mr.  Harrison. 

Mr.  Clive,  M.P.,  said  that  after  the  election  Mr. 
Bodenham  (his  agent)  gave  him  a  list  of  persons 
who  had  been  active  in  promoting  his  election.  Mr. 
Bodenham  represented  to  him  that  there  were  some 
eighteen  or  twenty  persons  whom  he  ought  to  thank 
for  taking  an  interest  in  the  election.    Mr.  Clive 
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asked  him  for  a  list  of  those  persons,  which  Mr. 
Bodenham  supplied,  saying  it  was  a  list  of  persons 
to  whom  he  tiras  under  obligation  for  assistance— 
« active  assistance  if  you  like."  He  (Mr.  Clive) 
had  not  paid  one  farthing  more  than  what  had  been 
returned  as  his  election  expenses,  nor  did  he  intend 
to  pay  more. 

Ptice  disayowed  any  intention  of  imputing  per- 
sonal corruption  to  the  sitting  members. 
Mr.  WylUe,  M.P.,  said: 

He  never  heard  of  the  breekf  Ast  at  Hr.  Harrieon's  until 
after  the  petition  was  started.  He  oame  down  to  the  Hunt 
Club  ball  m  Jaaoary,  and  next  day  Mr.  Bodenham  told  him 
that  this  breakfast  was  the  basis  of  the  petition.  He  knew 
nothing  of  the  breakfast  at  the  thne  that  he  wrote  to  Mr. 
Harrison.  The  drcnmstanoes  under  whioh  he  wrote  to 
Hr.  Harrison  were  different  from  those  when  Mr.  Cllve 
wrote.  After  the  polling  was  orer  there  was  a  dinner  at 
the  Oreen  Dragon.  At  that  dinner  he  heard  that  a  man 
named  Harrison  had  done  him  good  serrioe.  and  he  was 
much  struck  with  the  fact,  as  he  had  never  heard  of  him 
before.  His  idea  was  that  he  had  done  it  for  love  of  the 
Liberal  cause,  and  he  wrote  to  him  a  very  warm  and  very 
enthusiastic  letter. 

Cross-examined  by  Prux : 

He  only  heard  that  he  had  brought  up  ▼oters  to  the  poll. 
That  was  the  only  kind  of  serrioe  that  he  had  heard  Mr. 
Harrison  had  performed. 

March  15.— BLACKBumi,  J. — ^I  do  not  think  that 
I  need  take  any  further  time  to  consider,  because  I 
hare  had  an  opportunity  of  looking  over  the  notes, 
and  having  had  my  attention  called  to  a  consider- 
able part  of  the  evidence  now  on  each  side  in  detail, 
I  am  now  as  fully  prepared  to  express  my  opinion 
upon  this  case  as  I  should  be  at  any  other  time. 
First  of  all,  I  will  state  at  once  that  there  has  not 
been  any  attempt  to  show  that  the  candidates,  per- 
sonally, have  been  parties  to  anything  that  has  been 
wrong  here  whatever;  and,  indeed,  the  evidence  leads 
me  to  the  conclusion  that  this  is  one  of  the  cases 
where  it  is  not  so  much  the  fact  that  the  candidate 
comes  down  to  the  borough,  as  that  the  local  inte- 
rest in  the  borough  brings  forward  the  candidate ; 
so  that  tliis  really  is,  as  it  seems  to  me,  a  case  in 
which  the  candidate  is  standing  on  the  local  influence, 
and  for  those  who  bring  him  forward,  and  who  are 
active  for  him  in  that  way,  the  candidate  is  as  much 
responsible  as  if  they  were  his  agents ;  but,  perhaps, 
it  is  a  more  accurate  phrase  to  call  them  his  con- 
btituents  than  to  call  them  his  agents,  though 
**  agent"  is  the  phrase  which  has  been  always  used, 
and  which  we  must  therefore  take.  Now,  first, 
there  are  complaints  made  here  on  the  ground  of 
bribery,  on  the  ground  of  undue  influence,  and  on 
the  ground  of  treating.  As  to  those  complaints 
relating  to  bribery,  I  think  that  no  case  of  bribery 
has  been  made  out  in  a  way  which  would  at  idl 

i'ustify  me  in  acting  upon  the  belief  that  bribery 
las  been  committed  by  an  agent  of  the  candidate. 
I  qualify  it  in  that  way,  stating  it  simply,  that  I  do 
not  think  it  is  made  out  in  such  a  way  as  would 
justify  me  in  acting  upon  it,  because  there  is  evi- 
dence, and  evidence  of  great  suspicion  I  think,  and 
in  reference  to  two  cases  of  very  considerable  sus- 
picion indeed  of  it,  but  not  such  as  would  justify 
me  in  acting  upon  it.  [Having  considered  the 
evidence  in  these  cases  his  Lordship  proceeded :] 
Now,  there  comes  the  other  matter,  which  is  the 
really  serious  matter  in  the  case,  and  that  is  as 
to  the  treating.  Upon  that  the  terms  of  the 
Act  of  Parliament  regulating  the  matter  now  are 
clear  and  distinct :  **  Every  candidate  at  an  election 
who  shall  corruptly  "  (the  word  "corruptly  "  means 
contrary  to  the  intention  of  the  Act,  with  a  motive 
or  intention  by  means  of  it  to  produce  au  effect 
upon  the  election ;  not  going  so  far  as  bribery,  but 
with  a  motive  thereby  to  influence  the  election)^ 
"  by  himself  or  by  or  with  any  person  "  (I  pass  over 
some  words),  "  directly  or  indirectly  give  or  pro- 


vide, or  cause  to  be  given  or  provided,  or  shall  be 
accessory  to  the  giving  or  providing,  or  shall  pay, 
wholly  or  in  part,  any  expenses  incurred   for  any 
meat,    drink,  entertainment,    or   provision    to  or 
for   any    person  in   order  to  be   elected,    or   for 
being  elected,  or   for  the  purpose  of   corruptly 
influencing  such  person,  or  any  other  person,  to  give 
or  refrain  from  giving  his  vote,*'  shall  be  deemed 
guilty  of  treating.    Now,  in  that  case,  as  w^l  as 
in  others,  a  candidate  is  responsible  for  the  acU  of 
agents  when  they  are  so  far  agents  that  what  they 
were  doing  they  have  been  emplowed  or  aathorised 
by  him  as  agents  to  do;   he  is  answerable  for  their 
corrupt  acts  although  he  may  be  no  party  to  them. 
Then  comes  a  question  which  is  always  a  diflicnlt 
one  in  such  cases ;  it  is  a  double  question.     One  is, 
was  the  meat,  drink,  and  entertainment  given  with 
what  the  statute  calls  corruptness?    I  have  already 
said  my  explanation  of  that  word  is,  given  with  the 
intention  of  influencing    the    election— with    the 
intention  of  influencing  an  election  generally,  as  by 
acquiring  a  popularity,  or  with  the  intention  of  in- 
fluencing a  particular  voter  to  vote  or  refrain  from 
voting.    Another  question  is,  is  it  given  in  such  a 
way  that  the  agents  of  the  candidate,  those  who 
can  be  considered   as  identified    with  the  candi- 
date,   were,    in   the    comprehensive    language   of 
the    Act,  either    the   persons    who   gave    it   or 
were  accessory  to   it?     That,    of   course,    raises 
a   very  difficult  question.     What   is   the    degree 
of     agency?      What    is    the    relation    between 
a  candidate  and  a  particular  person  which  would 
make  the  candidate  responsible  to  the  extent  of 
losing  his  seat  if  that  particular  person  has  given 
meat  or  drink  corruptly?     Here  we  have    both 
questions  raised  on  the  two  great  points  to  which  I 
have  recently  directed  the  attention  of  oounseL 
The  most  important  case,  the  great  case,  has  refe- 
rence to  what  took  place  at  Mr.  Harrison's  break 
fast,  and  there  I  need  not  say  that,  as  I  think,  it 
would  be  idle  to  attempt  to  go  through  the  evidence 
to  show  that  I  am  justified  in  coming  to  the  conclu- 
sion, that  what  Mr.  Harrison  did  give  there  was 
given  with  the  intention  which   the  statute  calls 
corrupt,  namely,  with  the  intention  to  produce  an 
effect  upon  the  election.     The   town   is  invited, 
everybody  is  invited  to  come  who  will  on  the  morn- 
ing to  have  drink  there,  and  there  are  breaks  and 
vehicles  to  carry  the  people  to  the  poll,  and  they 
are  actually  driven  to  the  poll ;  and  really  it  strack 
me  that  the  attempt  to  say  that  that  was  not  done 
with  the  purpose  of  influencing  the  election  was  not 
very  candid  on  the  part  of  the  witnesses,  and  did 
not  convey  a  very  high  compliment  as  to  their 
estimation  of  my  common  sense.    I  can  entertain 
no  possible  doubt  upon  that  point.    Now  comes  the 
other  important  question,  which  is,  the  amount  of 
agency.    That  is  a  difilcnlt  question  of  law  and  of 
fact.     I  have  never  been  able  myself  to  get  s 
precise  definition  that  satisfies  my  own  mind  of 
what  is  the  degree  of  relation  that  would  oonstitate 
a  roan  an  agent.    Almost  everything  is  evidence  of 
it  tending  that  way,  and  all  that  one  can  do,  I 
think,  is  to  look  at  the  particular  acts  that  sre 
done,  and  to  remember  the  reasons  for  which  the 
Parliamentary  law  differs  from  the  common  law  in 
that  respect.    In  the  common  law  a  man  is  not 
responsible  for  the  act  of  his  agent,  except  where 
it    is    done  directly    according    to   an    authority 
which    is  given    to  him.    In    Parliamentary  law 
it   is   otherwise.     A   candidate,   who   has    really 
meant   that  his  agent  should  not  commit  a  cor- 
rupt act,  is  nevertheless  responsible  to  the  extent 
of  losing  his    seat  if   the  agent  does  commit  s 
cornipt  act.    And  for  that  difference  iu  the  law  so 
established  by  Parliamentary  committees  formerly, 
and  now  recognised  by  statute,  it  seems  to  me  that 
there  are  two  principal  motives.  I  will  not  say  that 
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tbejr  are  the  only  ones,  bat  they  are  two  principal 
motiTefl.  It  woola  not  be  possible  to  unseat  a  person 
for  oorrupt  practices  if  he  were  permitted,  by  the 
means  of  persons  who  acted  for  him,  or  who  brought 
him  forward,  either  one  or  the  other,  to  obtain  the 
benefit  of  their  aid,  if  he  were  not  to  be  also 
responsible  to  the  extent  of  losing  his  seat  for  the 
oorrapt  practices  that  were  done  by  them  for  his 
benefit  That  is  one  of  the  great  reasons  for  which, 
as  a  matter  of  public  policy,  it  was  thought  neces- 
sary, in  order  that  it  might  check  corrupt  practices, 
to  establish  that  principle.  Another,  and  a  very 
ooDsiderable  reason  no  doubt,  was  that  in  all  elec- 
tions where  extensive  corrupt  practices,  bribery  and 
tbeUke  pierailed,  great  care  was  always  taken  that 
the  candidate  should  be  ignorant  about  it.  The 
men  who  had  corrupted,  who  paid  money,  carefully 
kept  the  candidate  from  knowing  anything  about  it 
till  after  the  election  was  over ;  then  they  would 
come  forward  and  say,  *'  Of  course,  when  I  advanosd 
this  money  I  took  care  that  you  should  not  know  of 
iL  I  have  spent  5000/.  or  6000^  on  your  behalf,  and 
now,  as  a  matter  of  honour,  you  must  repay  me, 
because  I  was  acting  for  you."  And  from  the 
loose  morality  which  formerly  did  prevail  at  elec- 
tions, and  which  I  do  not  say  is  completely  got  rid 
of,  candidates  did  think  themselves  bound  in  honour 
to  pay,  and  did  pay.  Consequently  the  Parliamen- 
tary election  law  became  established,  that  a  person 
was  responsible  for  the  acts  of  his  agent  in  that 
way;  and  the  question  very  much  was,  was  that 
agent)  when  doing  the  thing  in  such  a  position  that 
there  would  be  thiat  claim  on  the  candidate,  accord- 
bg  to  the  false  morality  of  Parliamentary  election 
matters,  to  recoup  him  for  what  he  had  done  ?  Now 
those  are  two  reasons  for  the  Parliamentary  law 
differing  from  the  common  law.  They  were  not  the 
only  ones,  but  they  do  give  two  very  good  guides  and 
assistances.  And  I  apprehend  that  in  a  case  where 
corrupt  practices  are  shown  which  the  candidates 
themMlves  are  not  cognisant  of,  you  must  bear 
these  two  principal  reasons  in  mind ;  and  then 
exercising  what  may  be  called  common  sense  you 
must  see,  does  the  particular  corrupt  act  come 
within  the  rule  as  an  act  done  by  an  agent?  If  it 
does  not,  then,  though  the  person  may  have  been 
canvassing  the  town,  or  speaking  on  one  side  or  the 
other,  still  we  could  not  say  that  the  candidate 
ihoold  be  unseated  on  that  account.  Every  bit  of 
canvassing  and  acting  for  a  candidate  is  evidence  to 
diow  agency ;  but  the  result  cannot  depend  upon 
any  precise  rule  that  I  could  define.  It  comes  to 
be  a  question  of  degree,  of  more  or  less,  and  of 
common  sense.  It  happens  that  from  the  nature  of 
things  when  you  come  to  a  question  of  degree,  of 
more  or  less,  and  of  common  sense,  and  leave  it  in 
that  way  to  a  jury,  if  there  were  a  jury,  the  jury 
would  determine  it  sometimes  in  one  wav  and 
sometimes  in  another.  Unfortunately,  where  judges 
are  obliged  to  be  judges  of  that  question  of  degree 
and  of  common  sense,  there  is  this  unavoidable 
uncertainty,  because  it  is  quite  clear  that  the 
common  sense  of  one  judge  will  differ  from  the 
common  sense  of  another.  To  use  the  old  simile 
that  was  used  by  Mr.  Selden  many  years  ago,  and 
which  is  none  the  worse  for  being  old,  the  standard 
of  common  sense  as  determined  by  a  judge's  common 
sense  would  be  as  uncertain  as  a  measure  of  length, 
the  unit  of  which  should  be  the  judge's  foot,  be- 
cause one  judge's  foot  would  be  longer  and  another's 
would  be  shorter.  We  cannot  help  that.  I  wish 
with  all  my  heart  that  the  Legislature  would  find 
out  some  test  to  relieve  us  from  that  uncertainty. 
I  can  only  say  I  have  not  been  able  to  invent  a  test; 
and  if  I  could  I  would  not  make  it  law.  I  should 
be  excessivelv  glad  if  anyone  else  having  the  power 
to  make  it  law,  would  invent  it  That  being  so, 
let  us  see  what  we  are  to  say  as  to  whether  Mr. 


Harrison's  breakfast  is  shown  to  have  been  known, 
and  to  have  been  done  in  such  a  way  as  to  be 
fairly  considered  an  act  for  which  the  candidates 
should  be  responsible.  And  remembering  that 
in  this  case,  as  I  have  said  before,  the  candidate 
mnst  be  considered  as  brought  forward  by  the 
local  people  rather  than  the  candidate  coming 
forward  and  standing  himself,  we  have  first  of  all 
what  Mr.  Harrison  was  himself.  He  is  not  a  voter. 
I  do  not  think  it  has  been  afiirmatively  proved 
that  he  was  any  more  in  direct  personal  communi- 
cation with  the  committee  than  this ;  that  he  did  go 
to  Edwards  at  the  committee-room  on  two  occasions  ; 
that  he  saw  Edwards  there,  and  that  he  having 
given  Edwards  a  list  of  the  names  of  the  people 
connected  with  the  railway,  and  of  those  in  his  own 
employment,  Edwards  gave  him  a  list  of  the  names 
of  those  who  were  voters ;  and  I  come  to  the  con- 
clusion from  that,  that  Harrison  got  that  book,  and 
that  Edwards  gave  it  to  him  with  the  intention  that 
Harrison  should  ask  these  men  for  their  votes. 
Then,  of  course,  Edwards  filled  a  very  subordinate 
position,  and  I  am  not  by  any  means  prepared  to 
say  that  if  Edwards  in  his  subordinate  position  had 
asked  a  person  to  canvass  that  would  make  the 
candidate  responsible  for  what  that  person  did.  It 
appears  also,  however,  that  Mr.  Bodenham,  who 
certainly  was  almost  the  head  of  the  affair,  did  ask 
Mr.  Harrison  to  canvass  two  particular  persons,  and 
wrote  to  him  to  that  effect ;  and  that  goes  further 
to  say  that  Harrison  was  asked  to  canvass ;  but  I  do 
not  think  that  being  asked  to  canvass  two  distinct 
and  specific  persons  would  make  him  a  general 
agent,  so  that  for  anything  else  he  might  do  the 
candidate  would  be  made  responsible.  But  then  we 
have  to  deal  with  a  much  more  serious  matter — 
that  he  is  seen  in  company  with  Mr.  Bosley,  who 
is  certainly  one  of  the  leading  men  who  bring 
forward  the  candidates,  and  one  of  the  persons 
for  whose  acts  they  would  be  responsible.  To 
what  extent  Bosley  knew  that  Harrison  was 
acting  we  have  not  very  definitely  shown,  Mr* 
Bosley  himself  was  not  pointedly  asked  upon 
it;  and  if,  at  the  time,  my  recollection  had 
served  me,  I  would  have  asked  him  the  ques- 
tion myself.  I  suppose  that  neither  side  liked  to 
ask  the  question  for  fear  they  might  get  an  unfa- 
vourable answer,  and  I  take  some  blame  to  myself 
for  not  recollecting  that.  What  Mr.  Bosley  did 
know  about  it  we  do  not  distinctly  know ;  but  this 
much  does  appear,  that  Mr.  Bosley  did  speak  to  Mr. 
Wyllie  as  to  what  Mr.  Harrison  had  done,  in  such 
terms  as  to  draw  forth  from  Mr.  Wyllie  the  very 
glowing  letter  we  have  heard  of,  in  which  Mr. 
Wyllie  thanks  him  for  his  services ;  and  that  for 
some  reason  or  other  somebody  did  so  speak  to  Mr. 
Bodenham,  upon  which  Mr.  Bodenham  did  the 
same  thing  to  Mr.  Clive,  though  Mr.  Clive,  having 
received  his  information  from  a  lawyer,  in  a  very 
business-like  manner  wrote  a  cooler  letter  than  Mr. 
Wyllie's.  We  have  this  very  clearly,  that  in  both 
cases  Harrison's  services  were,  on  the  very  day  of 
the  election  in  the  one  case,  and  in  the  other  case 
the  day  after,  acknowledged  by  the  leading  men, 
and  that  for  these  services  he  was  thanked  in 
letters  from  the  candidates  themselves.  That  goes 
a  considerable  way,  though  it  is  not  conclusive,  to 
show  that  Mr.  Harrison  had  been  by  them  adopted 
as  an  agent  to  a  great  extent.  Then  we  have  this, 
that  he  had  gone  on  one  oocasion  with  Mr.  Bosley 
(that  in  itself  is  not  very  much),  he  had  been  in 
company  with  Edwards  when  he  was  asking  the 
railway  men  for  their  votes ;  and  it  was  exactly  the 
railway  men  whom  Mr.  Harrison  would  be  likely  to 
influence.  Then  comes  what  took  place  at  the 
breakfast.  The  invitation  seems  to  have  gone 
forth  to  everybody  and  everybody's  friends ;  it  was 
the  whole  town,  and  everybody  that  liked  to  come 
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"was  to  come ;  that  is  what  it  comes  to.  We  have 
shown  that  Edwards  inyited  people,  and  brought 
them  up  ;  that  Williams,  of  the  '*  Sawyer's  Best," 
who  is  a  committeeman,  invited  them,  and  brought 
them  up;  that  Rowlands,  a  committeeman,  though 
not  a  very  active  one,  brought  them  up;  Henry 
Davis,  who  has  been  marked  as  being  a  captain,  was  ^ 
also  shown  to  have  brought  them  up,  and  Lloyd, 
who  is  a  committemao,  was  c(hown  to  have  been 
there:  and  probably  there  were  others.  John 
Ilu8S»l  was  there  at  the  time.  John  Russell 
I  do  not  so  much  rely  upon,  for  although 
he  had  been  originally  appointed  a  captain,  yet,  at 
the  first  meeting  at  the  **  Saracen^s  Head,"  he  seems 
to  have  been  the  worse  for  liquor,  and  after  that, 
according  to  his  own  account,  he  kept  aloof  from 
them,  and  he  seems  to  have  taken  offence;  and 
according  to  Bodenham's  account  he  kept  aloof  from 
Mr.  Russell.  I  do  not  think  that  any  active 
a^ncy  has  been  shown  on  his  part  for  which  he  was 
peculiarly  responsible.  I  do  not  say  that  any  one  of 
these  things  would  satisfy  me  that  Harrison  was  an 
agent.  Taking  simply  the  fact  that  he  gave  this 
breakfast,  or  merely  that  he  had  gone  with  Mr. 
Bosley  to  canvass,  I  do  not  say  that  that  would 
satis^  me,  though  it  goes  strongly  to  prove  it.  Nor 
would  the  fact  that  Bosley  had  spoken  of  him 
afterwards  as  having  done  such  good  service ;  nor 
yet  do  I  say  that  the  fact  that  Williams  being  a 
committeeman  brought  people  to  his  breakfast 
would  satisfy  me ;  nor  yet  that  Edwards,  who  had 
been  employed  about  these  railway  men  to  some 
extent,  brought  people  up  to  the  breakfast ;  nor 
yet  that  Lloyl  was  there,  nor  yet  that  Henry 
Davis  was  there.  No  one  of  these  things  by  itself 
satisfies  me  that  Mr.  Harrison's  breakfast  was  one 
for  which  the  partv  who  were  bringing  forward  Mr. 
Olive  and  Mr.  Wyllie  are  to  be  considered  respon- 
sible. Yet  taking  them  altogether,  a  number  of 
little  pieces  of  evidence  do  produce  an  effect  upon 
my  mind  which  leads  me  to  say  that,  according  to 
the  usual  rules  in  Parliamentary  matters  (that  this 
which  is  certainly  an  act  of  corruption  is  so  clearly 
brought  home  to  the  agents  and  persons  in  authority 
as  to  constitute  them  accessories  to  it,  and  for 
which  the  candidates  ought  to  be  responsible),  I 
cannot  do  otherwise  than  come  to  the  conclusion 
that  this  act  is  one  which  avoids  the  election.  T  am 
very  sorry  for  both  Mr.  Clive  and  Mr.  Wyllie,  who 
had  no  intention  to  sanction  anything  which  was 
corrupt.  I  am  sorry  also  for  many  of  the  leading 
persons  connected  with  them,  for  I  have  no  doubt 
that  both  Mr.  Bodenham  and  Mr.  Jay,  the  unpaid 
agents,  wished  very  much  to  prevent  such  occur- 
rences, and  were  very  much  annoyed  at  them.  Still 
I  cannot  say  that  that  should  affect  my  decision 
here.  Then  there  remains  to  be  considered  a 
matter  of  much  less  consequence,  and  which 
need  not  be  dwelt  upon  so  much,  namely,  what 
Mr.  William  Russell  did,  and  what  he  is  shown 
to  have  done,  which  is,  that  being  a  town  councillor 
he  did  upon  the  day  of  the  election  for  the  town 
council,  when  there  certainly  had  been  something  of 
a  formal  contest,  give  money  to  such  of  his  friends 
as  had  come  to  the  election  to  support  him,  which  it 
would  appear  was  a  bad  practice  prevailing  in  the 
city.  Such  a  thing,  if  it  were  done  in  a  Parlia- 
mentary election,  would  at  once  be  considered 
bribery,  and  would  avoid  the  election.  I  trust  that 
the  Legislature  will  take  steps  to  prevent  its  being 
done  in  future  at  municipal  elections  also.  Here  it 
comes  to  be  a  question  of  fact ;  was  the  money  that 
was  paid  to  men  for  their  wages  for  coming  to  the 
municipal  election,  intended  to  produce  the  effect 
of  inducing  those  men  to  vote  in  a  particular  way 
at  the  Parliamentary  election  ?  In  a  case  which  I 
tried  at  Taunton,  there  were  very  analogous  pay- 
ments made  for  the  registration,  and  the  evidence 


satisfied  me  that  that  money  was  given  with  the  in- 
tention to  induce  the  voters  to  vote  in  the  Parlia- 
mentary election.  In  the  present  case  there  was  a 
smaller  scale,  and  tliere  were  fewer  of  them,  and  the 
day^s  wages  seem  to  have  been  given  without  refer- 
ence to  politics.  I  think  most  of  the  witnesses  who 
were  called  were  men  who  actually  did  vote  upon 
the  Conservative  side,  and  moreover  seem  always  to 
have  intended  to  do  so ;  they  were  not  bought  over, 
nor  were  they  told  that  they  were  behaving  ill  or 
treacherously,  or  anything  of  that  sort,  in  voting  on 
the  Conservative  side ;  and,  consequently,  I  come  to 
the  conclusion  that  so  far  as  regards  the  payment 
of  the  money,  though  a  very  wrong  and  improper 
practice,  it  could  not  be  considered  as  purchasing  a 
vote ;  it  was  not  ^putting  it  in  homely  language) 
saying  **  If  vou  will  vote  yellow  at  the  municipal 
election,  I  will  pay  you  for  it,  and  then  I  shall  expect 
you  to  vote  yellow  at  the  Parliamentary  election 
also."  I  do  not  think  It  amounted  to  that,  and 
consequently  it  is  not  briberv.  TTien  comes  what 
took  place  at  the  Greyhound  inn.  That  seems  to 
be  much  more  unconnected  with  the  municipal 
election  There,  I  think,  that  if  that  stood  alone  I 
should  pause  and  hesitate.  I  should  be  afraid 
almost  to  act  upon  it  if  it  stood  alone,  but  my  im- 
pression Is  that  if  it  stood  alone  I  should  on  that 
ground  also  vacate  the  election ;  I  do  not  say  ^lat  I 
would  have  done  so  if  it  had  stood  alone,  because  I 
should  have  hesitated  a  good  deal :  but  I  think  I 
should  for  this  reason.  It  appears  that  when  a 
Parliamentary  meeting  was  neld  at  the  public- 
house  (and  all  these  Pariiamentary  meetings  at 
public-houses  have  been  followed  by  treating  after- 
wards, and  that  is  one  of  the  reasons  why  they 
should  not  be  held  there),  Mr.  Russell  having  been 
at  that  meeting,  came  down  to  where  there  were 
people,  some  who  had  been  at  the  meeting  and  some 
who  had  not,  but  people  who  were  all  more  or  less 
connected  with  voters,  and  he  did  give  them  a 
quantity  of  drink.  He  states  that  his  reason  was 
that  they  asked  him  for  it,  because  he  had  just  been 
appoint^  councillor  for  the  ward ;  but  it  is  impos- 
sible not  to  see  that  any  such  thing  given  at  that 
time,  by  a  leading  partisan  and  supporter  of  the 
candidates  whose  meeting  had  just  taken  place, 
must  have  had  a  tendency  to  influence  the  votes  of 
those  persons.  Mr.  Price  pointed  that  out  in  his 
argument  very  well,  and  I  think  he  was  quite  justi- 
fied in  arguing  that  it  must  have  had  that  tendency, 
and  I  think  it  scarcely  possible  to  believe  that  Mr. 
Russell  was  not  aware  of  that  tendency.  I  there- 
fore think  that  if  that  had  stood  alone,  I  should 
have  been  obliged  to  come  to  the  conclusion  that 
Russell  did  intend,  as  a  naturid  consequence  of 
giving  that  drink,  in  that  manner  to  influence  the 
election.  However,  had  it  not  been  for  the  matter 
of  Mr.  Harrison's  breakfast,  I  should  have  felt  rerj 
much  difficulty  about  it.  It  is  very  possible  that  ff 
I  had  found  such  important  consequences  as  the 
denermination  of  an  election  to  depend  upon  it, 
I  might  not  have  avoided  the  election  upon 
that  ground ;  but  at  present  the  result  I  think 
is,  that  owing  to  l^ese  two  acts  the  election  is 
to  be  declaoied  void.  There  Is  one  thing  further 
to  remark  upon.  As  a  general  rule,  I  have  in 
every  case  considered  that  the  costs  of  the  elec- 
tion ought  to  abide  the  result.  As  a  general  rule, 
that  is  right,  and  it  is  particularly  right  where 
the  petitioners  have  been  successful  In  avoiding  an 
election,  and  have  therefore  done  a  public  service. 
But  in  this  particular  case  there  is  a  reason  why  I 
think  that  I  cannot  do  it.  When  the  Parliamentatv 
Election  Committees  sat  they  were  a  tribunal  which 
met  on  the  particular  case  for  the  first  time,  and 
nothing  could  be  done  till  they  met.  The  conse- 
quence was  that  they  had  no  control  over  what 
happened  befcnre,  and  theti  the  petitioner  came  before 
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the  PATliameDtaiT  Committee  with  suoh  a  case  as 
be  pleaded ;  and  for  the  first  time,  when  the  ooaasel 
for  the  petitioner  got  up  and  spoke,  the  respondent 
heard  what  cases  womd  be  brought  against  him, 
what  were  relied  upon,  what  votes  were  to  be  im- 
pugned, and  so  on.  ft  was  idso  a  consequence 
that  followed  from  that,  that  a  very  yiclous  prac- 
tice arose  on  the  part  of  those  connected  with  Par- 
yamentary  elections,  that  they  nerer  got  up  their 
case,  or  considered  their  case.  Counsel  went  before 
Parliamentary  Committees  with  a  loose  statement 
that  such  and  such  people  were  likely  to  say  some- 
thing, and  they  were  instructed  from  hour  to  hour 
and  from  minute  to  minute  as  they  went  on.  A 
Parliamentary  Election  Committee  was  a  tribunal 
which  did  not  sit  constantly,  and  therefore  after 
the  particular  occasion  had  no  power  to  control 
other  cases.  Those  evils  afforded  a  |^reat  reason,  as 
I  believe,  why  Parliamentary  election  committees 
did  not  give  general  satisfaction.  I  think  that  they 
were  quite  as  competent  to  decide  the  questions  of 
facts  submitted  to  them  as  the  judges  are ;  but  I  do 
not  think  that  they  were  so  competent  to  bring  the 
matter  to  the  proper  point.  Now,  in  making  the 
rules  we  took  those  things  into  consideration ;  we 
had  this  before  us,  that  it  was  the  veiy  essence  of 
justice  and  fair  play  that  every  man  who  was  accused 
of  anything  should  have  due  and  suffident  notice 
of  what  it  was  that  he  was  accused  of,  and  of  that 
that  only,  so  that  his  attention  should  not  be 
distracted  to  immaterial  matters,  but  that  he 
diould  resilly  know  what  it  was  of  which  he  was 
accused.  For  that  reason,  and  for  that  purpose,  we 
have  established  the  practice  that  particulars 
should  be  given,  statiug  what  it  is  that  tiie  respon- 
dents will  be  required  to  meet.  Those  particulars 
were  not  required  to  be  given  long  before.  Three 
days  before  the  time  casae  the  other  side  might 
know  what  they  were  to  meet,  so  that  they  might 
then  be  prepared  to  meet  the  case,  and  might  not 
waste  time  and  trouble  in  hunting  up  different 
matters  on  which  the  petitioners  did  not  rely  ;  the 
object  being,  as  I  have  already  pointed  out,  partiy 
to  secure  fair  play  and  partiy  the  saving  of  Waste  of 
costs.  And  a  very  important  further  point  is,  that 
fifteen  working  days*  notice  of  trial  having  been 
given,  and  it  not  being  required  till  the  twelfth  of 
those  had  gone  by,  that  the  petitioners  should  give 
those  particulars ;  they  should  make  use  of  those 
twelve  days  in  in  ascertaining  and  sifting  their 
evidence;  that  they  should  really  conduct  the 
case  as  we  do  in  an  ordinary  trial,  with  as  much 
as  can  be  done  towards  fair  play  and  precision. 
These  being  the  objects,  and  the  particulars  being 
required  for  those  objects,  how  have  they  been  com- 
plied with  here?  1&4  cases  of  bribery  have  been 
vat  down,  which  the  respondents  must  have  had  to 
look  into.  Of  those  there  are  five  on  which  evi- 
dence has  been  given,  and  of  those  Ave  the  peti- 
tioners have  not  suooeeded  in  establishing  one  to 
my  satisfaction.  There  are  five  cases  that  have 
come  to  nothing,  with  184  charges  in  the  parti- 
culars. It  is  obvious  that  that  could  not  have  been 
done  except  for  the  purpose  of  baffling  the  objects  of 
giving  the  particulars;  and  it  is  obvious  that  it 
must  have  given  the  respondents  a  great  deal  of  un- 
necessary trouble. 

iViiee.-^WiU  your  Lordsfaip  allow  me  to  mention 
that  all  the  municipal  bribery  cases  were  included  ? 

Blackbujui,  J.— Then  it  is  not  so  large  a  propor  • 
tion  as  I  thought  it  was ;  though  undoubtedly  it  was 
stated  by  Mr.  Powell,  and  I  never  heard  it  disputed 
till  this  moment,  that  the  pruportioii  was  so.  It  is 
impossible  not  to  see  that  the  respondents  must 
have  been  put  to  a  gi^t  deal  of  useless  trouble  and 
uaeldto  exj^ense  Ifi  getting  up  the  defence.   It  is 


t'ustioe  to  the  petitioners  to  say  that,  although  I 
lave  not  known  quite  so  gross  a  case  as  this  before, 
yet  generally  the  particulars  have  been  used  very 
much  as  if  they  were  intended  to  give  no  informa- 
tion at  Idl ;  and  the  only  way  to  check  that  Is  to 
say,  that  where  that  is  done  we  shall  follow  the 
spirit  of  the  Act  of  Parliament,  which  says  that  the 
costs  shidl  be  in  the  discretion  of  the  judge,  who 
shall  direct  how  they  shall  be  allotted,  bearing  in 
"View  whether  or  no  there  has  been  useless  expense 
and  vexation  caused;  that  is  the  meaning  of  the 
Act.  That  being  so,  I  can  only  si^,  that  though 
here  the  petitioners  have  succeeded,  I  do  not  think 
that  it  would  be  right  to  make  the  respondents  bear 
their  costs.  The  respondents  having  failed  will  not 
get  their  costs.  In  this  particular  case,  and  uodar 
the  particular  circumstances,  I  direct  that  each  side 
bear  their  own  ooats. 

Price.— AXX 1  witfi  to  ask  your  Lordship  is,  irhetber 
you  would  make  a  distinction  as  to  some  of  the  ooslis. 
We  proved  some  of  the  treatinis. 

Blaokburbt,  J. — No.  1  cannot  do  ttiat.  ^  If  we 
attempted  to  separate  the  costs  it  would  require  very 
much  investigation,  and  I  canndt  do  it 

Agents :  Janes  and  Siarlifuf;  G,  J,  Durrant, 
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(Befofe  WiLLES,  J.) 

ScruUtnf — I^rocedure^Bribery^'IntimidcUioU'-- 
In/luence — Promisee — Evidence. 

Where  mveral  pointe  we  reeerved  on  a  eentiMgy  emd  the 
Krutiny,  aUmoing  that  all  thevoteeeoncendng  whidi 
decieien  was  reterved  infoBoow  of  the  petition^  never- 
threes  is  abortitfe,  it  is  open  to  the  judge  to  withhold 
altogether  his  dension  at  his  dieeretion. 

It  was  aUsged  agamst  the  remondent  H^  that  he 
bribed  personal^  by  promising  tie  wifs  of  a  voter  land 
and  a  eow  if  her  maband  voted  for  him.  This  was 
denied  bg  the  reqxmbnL 

Heldy  that  under  such  circumstances  it  must  he  assumed 
that  the  wish  of  the  woman  was  father  to  the  thought, 
and  that  she  construed  the  ordinary  politeness  of  a 
candidate  towards  the  womanldnd  in  the  house  to  be 
an  assent  not  to  anything  she  asked  for^  hut  to  some- 
thing  that  she  had  very  strongly  in  her  mind  a  desire 
to  get. 

It  was  attempted  toprove  that  a  promise  had  been  made 
to  a  ragman  by  an  agent  that  he  should  have  his  rags  ; 
and  general  evidenoe  was  given  of  various  promises  as 
to  land. 

Held,  that  in  deciding  upon  such  evidence  the  Judge 
ought  to  have  reasonable  assurance  that  there  real^  was 
a  bribe  hddout,  or  promise  of  some  particular  ben^t 
to  the  voter  ineasehe  voted  or  abstained  from  voting: 
and  he  ought  to  be  sure  that  general,  and  very  often 
exaggerated  commendations  of  the  wealth  and 
liberality  and  other  qualities  of  the  candidate  have 
not  been  tortured  by  the  particulor  witness  into  a  pro- 
mise of  some  spedal  ben^for  himself. 

Everything  is  corrupt  which  has  a  tendency  to  influence  a 
man*s  mind  with  reference  to  mere  lucre. 

An  unsuccessful  attend  to  intimidate  will  d^eat  an 
election. 

It  was  alleged  that  C,  a  member  of  the  congregation  o/ 
a  diMsnting  minister,  told  the  latter  that  he  fhoula 
give  tq)  his  pew  unless  the  minister  voted  for  the  re- 
t^l^ondent. 

Held,  that  had  this  been  made  out,  it  would  have  been 
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intimidation  within  the  5th  section  of  17  f"  18  Vict, 
c.  102. 

Where  the  agency  of  any  person  is  dimuted,  and  there  is 
a  scrutiny f  it  should  l!e  put  torwara  prominently  in  the 
course  of  the  scrutiny^  ana  not  left  vague,  to  oe  con- 
sidered by  the  judge  subsequently. 

This  wu  a  petition  against  the  return  of  Mr 
Hutton. 

For  the  petitionere  there  appeared  O'Brien,  Serjt., 
and  Hugh  Shield 

And  for  the  respondent  0*MaJky,  Q.  C,  and  Skigh. 
Serjt.  

The  following  are  the  cases  which  arose  on  the 
scmtiny : — 

Thompson's  and  Stbybnson's  Casbs. 

Agreement  by  voters  to  pair  ojff — Fraudulent  contrivance. 

It  was  agreed  betwten  two  voters  of  different  politics 
that  neither  would  vote.  Late  on  the  ptfUing  day  it 
was  falsely  represented  to  one  of  them  thai  the  other 
had  voted  and  he  accordingly  went  and  voted. 

By  the  bth  section  of  the  17  A-  IS  Vict.  c.  102,  cmyone 
who  shall  by  an^  fraudulent  device  or  contrivance 
,  .  .  compel,  tnauice,  or  prevail  tqnm  any  voter, 
either  to  give  or  to  refrain  from  giving  his  vote  at  an 
election,  shall  be  deemed  to  have  committed  the  offence 
of  undue  influence : 

Held,  that  pairing  amongst  voters  is  not  contrary  to  law, 
and  that  there  did  not  appear  to  have  been  a  fraudtt- 
lent  contrivance  within  the  ahove  section :  . 

Semble,  the  device  or  contrivance  must  be  one  by  which  a 
man  is  prevented  from  voting  or  induced  to  vote  con- 
trary to  his  opinions. 

Two  voters,  named  John  Thompson  and  James 
Stephenson  were  employed  together,  and  oh  the 
morning  of  the  election,  not  wishing  to  lose  their 
day's  labour,  they  agreed,  it  was  said,  to  pair 
o£f,  Stephenson  being  in  favour  of  Johns  and 
Thompson  in  favour  of  Hutton.  Stephenson  kept 
his  promise,  and  Thompson,  OBrien,  Serjt,^  said, 
would  have  done  so  also^  but  about  two  or  three 
o'clock  he  was  called  upon  by  three  or  four  men, 
who,  representing  falsely  and  fraudulently  that 
Stephenson  had  voted,  gut  Thompson  lo  vote  for 
Mr.  Hutton.  He  called  attention  to  the  5th  section 
of  17  &  18  Vict.  c.  102,  in  which  are  the  words, 
<«  who  shall  by  abduction,  duress,  or  any  fraudulent 
device  or  contrivance,  impede,  prevent,  or  other- 
wise interfere  with  the  free  exercise  of  the  fran- 
chise, or  shall  thereby  compel,  induce,  or  prevail 
upon  any  voter,  either  to  abstain  from  voting  or 
to  vote."  It  was  a  fraudulent  and  false  pretence 
that  Stephenson  had  voted  that  induced  or  pre- 
vailed upon  Thompson  to  vote. 

(yMaUey  said  it  was  not  under  the  head  of  ob- 
jections as  a  fraudulent  device. 

WiLLBB,  J. — ^Is  there  any  precedent  for  this, 
Brother  O'Brien  ? 

0*Brien,  Serjt.,  was  not  aware  there  was  a  prece- 
dent, but  he  hoped  his  Lordship  would  not  hesitate 
to  make  one. 

WiLLEs,  J.  said  he  should  hesitate  very  much. 
Although  he  was  prepared  to  go  as  far  as  he  could 
under  that  section,  he  understood  that  the  fraudu- 
lent contrivance  under  the  section  must  be  a  fraudu- 
lent contrivance  by  which  a  man  was  prevented 
from  voting,  or  induced  to  vote  contrary  to  his 
political  opinions.  He  had  heard  of  many  exagge- 
rations and  rumours  in  electioneering  matters,  but 
he  had  not  heard  of  a  single  case  of  that  description 
brought  before  a  committee  on  elections. 


O'Brien,  Serjt.  put  his  claim  forward  on  the  ground 
that  there  had  been  an  agreement  not  to  vote,  and 
the  persons  who  induced  Thompson  to  poll  were 
aware  of  it. 

In  the  course  of  a  long  conversation  on  the  case, 
it  was  admitted  that  the  vote  tendered  was  legal, 
and  his  Lordship  considered  that  the  case  was  one 
of  a  variety  in  which  the  man  so  voting  mif^ht  be 
regarded  as  a  shifty  fellow,  but  could  not  legally 
be  punished  for  his  breach  of  promise.  His  Lord- 
ship agreed  to  accept  tiie  evidence,  and  if  by-and- 
by  the  vote  should  come  to  decide  the  election  he 
would  ask  the  counsel  to  give  him  further  informa- 
tion on  the  case. 

Stephenson  and  Thompson  were  then  called,  and 
when  the  latter  was  giving  evidence  as  to  the 
manner  in  which  he  recorded  his  vote,  his  Lordship 
stated  that  it  brought  to  his  mind  the  case  of  Sir 
Frederick  Thesiger,  where  a  voter  when  asked  for 
whom  he  voted  said,  ''  Sir  Frederick  Thesiger  be 

,"  and  before  he  could  give  utterance  to  the 

curse  he  intended  to  utter  it  was  transferred  into  a 
blessing,  and  the  vote  entered  on  the  poll-book  for 
Sir  Frederick  Thesiger.  That  vote  turned  the 
election,  and  was  kept  on  the  poll- book  before  the 
Parliamentary  committee.  His  Lordship,  however, 
was  not  satisfied  as  to  the  vote  In  this  case,  and  put 
a  query  for  after  consideration  on  his  notes.  He 
thought  there  had  been  a  contrivance,  but  not  a 
fraudulent  contrivance  under  the  Act.  He  gave  it 
as  his  opinion  that  pairing  off  amongst  voters  was 
not  recognised,  and  a  breach  of  any  such  agreement 
was  me]^y  a  matter  of  honour. 


Johnbion's  Case. 

Rendenoe, 

A  voter  Uved  at  York,  but  rented  a  farm  in  the  borough 
in  which  he  allowed  his  sister  to  live.     He  had  rooms 
at  the  farm,  and  owned  part  of  the  furniture,  paid 
the  rent,  and  visited  the  house  three  or  four  times  a 
year: 

Held,  a  good  vote. 

The  vote  given  by  Greorge  Johnston,  who  has  a 
farm  at  Brompton,  was  questioned,  on  the  ground 
that  he  resided  for  the  most  part  at  York.  Evi- 
dence was  given  by  John  Scurr,  one  of  his  servants, 
who  said  that  the  farm  at  Brompton  was  kept  by 
a  sister  of  his  master,  and  that  his  master  visited  it 
three  or  four  times  a  year.  The  voter  was  called. 
He  said : 

He  was  a  legalised  citizen  of  the  United  States,  where 
he  had  aome  property.  He  lived  %t  Toik,  bat  haa  a  fiinn 
at  Brompton,  where  us  aister  lived.  He  paid  f6r  the  rent 
of  his  urm,  and  allowed  his  sister  to  live  on  the  farmfor 
the  benefit  of  her  health.  He  had  rooms  at  t^c  farm,  and 
he  owned  part  of  the  famitore.  The  man  Scurr  maxuged 
the  farm,  and  witness  paid  him  his  waees.  His  sister  was 
a  widow  2  when  her  hnsband  was  aUve  he  managed  the 
farm,  but  did  it  for  his  own  pleasure,  and  paid  no  reat. 
His  nephew  occasionally  managed  the  nurm  now. 

WiLLES,  J.  said  it  was  quite  as  much  a  residence 
as  that  of  a  nobleman  who  had  a  lodge  in  1^ 
Highlands. 

The  vote  was  allowed. 


It  is  doubtful  whether  non-residenoe  after  the  Slst  July 
is  a  disq  .aUfioation,  Votes  will  be  retained  where 
the  non-rtsidence  was  before  the  Zlst  July,  and  was 
not  dealt  with  by  the  revising  barrister. 

OBrien,  Serjt.  took  another  class  of  objections— 
that  of  non-resident  voters  whose  names  had  been 
retained  on  the  register  by  neglect  of  the  overseers. 
These  votes  he  objected  to  under  the  Begistrstion 
Act,  because  if  they  had  their  qualification  on  the 
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8l8t  July,  and  parted  with  it  after  that  time,  thej 
were  not  entitled  to  rank  aa  Toters. 

WiLLsa,  J.  pointed  out  that  the  decisions  glren 
in  such  cases  had  been  inconsistent,  aod  he  referred 
to  the  Cambndge  case,  where  It  was  decided  that  if 
a  man  was  non-resident  before  the  31st  July,  so 
that  his  name  might  have  been  struck  off  by  the 
rerising  barrister,  such  rotes  should  be  retained. 
The  decisions  of  committees  were  that  non-residents 
after  the  31st  July  might  be  retained,  but  there 
appeared  to  be  some  inconsistent  decisions  as  to 
non-residents  before  the  31st  July.  On  this  subject 
he  had  consulted  with  Blackburn,  J.,  but  had  not 
had  an  opportunity  of  seeing  Martin,  B.  on  the 
question.  It  might  turn  out  worth  considering  by 
and  bye.  Serjt.  O'Brien's  contention  was  that  the 
fact  d  being  wrongfully  upon  the  register  on  the 
8lst  July  could  not  be  a  reason  why  a  TOter  should 
obum  an  advantage  which  he  would  not  obtain 
were  he  rightfully  on  the  regtster  at  the  time,  and 
afterwards  lost  his  qualification. 


In  a  subsequent  case,  that  of  Francia  Barker,  it 
contended  that  the  Tote  was  inyalid  because 
the  house  he  held  at  Bomanby  bad  been  racated  on 
the  22nd  July.  One  witness  called  by  OBrim, 
Serjt.  said,  however,  that  Barker  came  from  Leeds 
to  Northallerton  in  October  last.  Francis  Barker, 
vho  at  first  could  not  be  found,  was  at  last  put  in 
the  witness-box,  and  he  admitted  that  he  had  left 
lu8  house  on  the  22nd  July,  and  had  idfterwards 
worked  in  Leeds  for  three  months,  and  then  came 
back  to  Northallerton  In  October. 

WuxBB,  J.  said  this  raised  the  question  aa  to 
non-iesidence  before  the  Slst  July,  and  he  resolved 
upon  reserving  his  decision,  but  said  his  impression 
at  present  was  against  the  distinction  between  non- 
rsaideooe  before  and  after  the  31st  July. 

No  decision  was  given,  the  scrutiny  proving 
abortive. 


Besidence  by  a  wife, 
A  vote  where  the  wife  onbf  reeided  in  the  houae  tus- 


With  regard  to  a  voter  named  Joseph  Bilton,  it 
appeared  that  Bilton  had  gone  to  Lanchester  as  a 
plateli^er ;  but  it  transpired  in  cross-examination 
that  his  wife  lived  in  the  house  for  which  he  voted, 
and 

W1LI.B8,  J.  observed  that  the  objection  moat  fail, 
and  that  committees  had  retained  votes  on  far  less 
reasonable  grounds.  Besidenoe  by  a  wife  had  been 
oQostmed  to  be  rightful  residence. 

TTie  vote  waa  retained. 


Parochial  reUef, 

The  receipt  of  relief  after  the  Slst  July,  and  before  the 
election,  inei^f)acitate8. 

It  appeared  with  reference  to  the  class  of  voters 
incapacitated  by  reason  of  their  receiving  parochial 
relief,  that  some  of  them  had  received  relief  during 
the  qualifying  year,  between  July  1867  and  July 
1868,  and  others  received  relief  between  the  81st 
Ang.  and  the  time  of  voting. 

W1LLB8,  J.  observed  that  his  present  impression 
was  that,  with  respect  to  relief  received  before  the 
8l8t  July  nothing  could  be  made  of  that  on  the  part 
of  the  petitioner ;  but  witlr  respect  to  relief  receivied 


between  the  31st  July  and  the  date  of  election,  that 
might  be  relied  upon  as  a  legal  incapacity. 


BoBBBT  Smith's  Casb. 

Cowhouse  and  land — Separated  by  fields. 

A  vote  was  claimed  in  respect  of  a  cowhouse  and  land, 
the  cowhouse,  however,  bidng  quite  cut  off  from  the  land 
intervening  fields.  The  revising  bamster  disallowed 
\e  vote : 


m 


Held,  that  the  decision  was  right. 

In  this  case  Robert  Smith  wanted  a  reversal 
of  a  decision  by  the  revising  barrister.  He  has  a 
cowhouse  and  some  land,  and  he  had  claimed  a  vote 
in  respect  to  his  occupation  under  the  old  Reform 
Act,  but  as  the  cowhouse  and  the  land  are  sepa- 
rated by  intervening  fields,  Smith's  vote  was  not 
allowed  by  the  revising  barrister,  and  it  was  re- 
fused for  Mr.  Johns  at  the  election. 

CMalley  contended  that  there  was  no  right  of 
way  across  the  fields,  and  that  the  claim  could  not 
be  sustained. 

WiLLBS,  J.  thought  the  revising  barrister  was 
right  in  his  decision,  because  the  house  and  the  land 
were  so  far  separated  that  the  one  part  of  the 
qualification  was  of  no  use  to  the  other. 


Hunslbt's  Casb. 

Parochial  relief, 

A  voter*s  wife  and  children  were  in  the  wor/chouse,  and 
the  wife  had  committed  adultery : 

Held,  that  this  was  a  good  answer  as  far  as  concerned 
the  wife,  but  not  as  regarded  the  children. 

Objection  was  taken  to  the  vote  of  Peter  Hunsley, 
who  had  supported  the  respondent,and  whose  wife  and 
children  were  said  to  have  been  in  the  workhouse  at 
the  time  of  the  election.  The  answer  to  the  case  was 
that  the  wife  had  committed  adultery,  and  that  the 
husband  was  not,  therefore,  chargeable  in  respect 
of  her  having  received  parochial  relief. 

WiLLBS,  J.  said  this  was  a  good  answer,  but  it 
did  not  apply  to  the  children,  for  wbom  the  father 
was  by  the  common  law,  as  well  as  by  the  law  of 
nature,  responsible. 

Sleigh,  Serjt.  undertook  to  prove  that  the  husband 
had  sought  to  retain  the  children,  but  that  they 
would  not  be  given  up ;  and 

W1LLB8,  J.  said  this  would  be  a  complete  answer, 
but  nothing  short  of  it  would. 

The  voter  himself  was  called  to  give  this  answer. 

He  said: 

His  wife's  name  waa  Sarah  Franoee  Htmaley,  and  that  he 
was  a  fibmer.  He  had  four  children,  hged  abont  fifteen, 
twelve,  seven,  and  three.  He  had  put  away  his  wife  because 
of  adnltery,  and  when  she  went  aw»  she  took  two  of  the 
children.  He  afterwards  ascertained  that  his  wife  and  the 
two  children  had  been  admitted  to  the  workhouse,  and  he 
had  endeavonred  hy  letter  to  obtain  his  children  from  the 
workhoose  anthooritiee,  bnt  had  received  no  answer. 

WiLLBS,  J.  said  he  could  not  satisfactorily  decide 
the  case  without  seeing  the  letter.  If  the  luaii 
sought  to  obtain  his  children  to  support  them  him- 
self, then,  under  the  peculiar  circumstances,  the 
vote  must  be  allowed.  He  must  say  that  he  could 
find  no  satisfactory  account  of  the  origin  of  the 
law  with  regard  to  the  bearing  of  pauper  relief 
upon  voting.  It  seemed  to  him  to  be  a  sort  of 
excrescence  upon  the  law,  introduced  by  the  good 
sense  of  the  House  of  Commons,  but  when  intro^ 
duced  he  could  not  make  out.    It  was  settled,  how  - 
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ever,  by  the  Keform  Act,  and  he  must  treat  it  eb  a 
positire  rule  of  law. 

Snbseqaently  the  letter  demanded  was  produced, 
but  it  did  not  clear  up  the  doubt  that  existed,  and 
his  Lordship  suspended  ju^jgment. 


We  here  gire,  as  perhaps  the  attempt  most  nearly 
sncoesa^  to  prove  corruption  against  a  member 
personally,  the  evidence  of  Jane  Cansfleld,  the  wife 
of  a  voter.    She  said : 

That  Bhe  lived  at  Bromtyton.  and  that  in  1868  a  piece 
of  land,  which  her  hnaband  haa  ooooniad,  was  taken  from 
him  by  the  owner,  Jackeon  Spiers.  jPrevious  to  liie  Sec- 
tion last  veer  Mr.  Hutton,  Oapt.  Bobertaon,  €toorge  Claxiie, 
ind  lEtalpa  Fuieit,  came  to  witness's  house.  Xr.  Hntton 
asked  whether  her  hnsband  would  give  him  his  vote,  and 
witness  replied  that  she  woold  not  prcnnise  that.  Clarke  led 
Mr.  Hutton  np  to  witness,  and  said,  "  This  is  the  woman 
that  has  aotea  Une ;  she  has  got  twoor  three  people's  votes 
before,  and  she  will  yery  soon  f etoh  htm  zound."  Witness 
declined  to  accede,  bat  j!Cr.  Hutton  took  her  hand  and  said, 
"  Mrs.  Cluxsfleld,  u  yon  fetch  him  round  I  will  glTe  ye  a  bit 
o'  land  and  a  cow  too/*  Witness  said,  "  I  donTknow  how 
mr  husband  wUl  vote ; "  and  she  turned  to  Mr.  Clarke  and 
s^d,  "  Qeorg9,  do  ye  want  aaotber  trip  to  Iiondon  P  "  She 
had  heard  that  Mr.  Clarke  went  to  Loodon  on  the  oocaaon 
of  the  former  petition.  He  replied  to  her  that "  it  would 
have  to  be  settled  in  Northallerton  this  time." 

As  to  this  evidence  the  respondent  was  SAbae- 

qnently  called  and  said : 

He  had  never  held  out  anv  promise  to  anyone  to  vote  for 
him ;  nor  had  he  authorised  any  person  to  do  this,  and  was 
not  aware  that  any  nerson  had  done  so.  He  remembered 
calling  upon  Mrs.  Causfleld  at  Brompton,  and  Mr.  Clarke 
was  with  him.  Mrs.  Causfidd  seemed  to  be  labouring 
under  some  grievance,  and  she  tried  to  diaw  him  into  a 
room  as  if  she  wanted  to  talk  ft  over  privately,  but  he  would 
not  go.  He  did  not  recollect  Mr.  Clarke  saying*  hi  intro- 
ducing him  to  Mrs.  Oausield,  "  This  Is  the  woman  that  is 
Uue;  shehasoot  us  two  or  three  blue  votes  before;"- and  he 
had  never  told  her  that  if  she  would  fetch  her  husband 
round  he  would  give  her  a  bit  of  land  and  a  cow  too. 

In  cross-ezaminatiop,  the  respondent  stated  that 
he  dared  say  Mrs.  Cauafield  might  have  said  ^at 
she  thoqght  her  husband  would  not  vote  at  all,  in 
consequence  of  the  way  in  which  he  had  lost  a  bit 
of  land ;  but  he  had  never  offered  to  give  them  a 
bit  of  land  in  retnm,  nor  had  he  made  a  promise  of 
any  kind  to  them. 

Qeorge  Clarke,  farmer,  who  was  present  at  the 
interview  with  Mrs.  Causfleld,  corroborated  the 
evidence  of  the  respondent  as  to  what  then  toolc 
place.  He  stated  liosicively  that  no  promise  was 
dver  made  to  Mrs.  Causfleld  to  indOoe  her  to  influ- 
ence her  husband. 

The  other  evidence  sufllciently  appears  in  the 
judgment : 

Wnxxs,  J.— The  scrutiny  is  over  in  favour,  so 
far,  of  the  sitting  member,  and  it  only  remains  to 
determine  whether  the  election  is  void  or  not.  I  do 
not  know  that  I  am  called  upon  to  go  through  all 
those  points  which  were  reserved  upon  the  scrutiny, 
because  I  have  giveq  credit  for  the  purpose  of  deter- 
mining whether  It  would  be  useful  to  proceed  fur- 
ther with  the  scrutiny  for  all  the  votes  that  could 
be  obtained  by  the  petitioner  upon  the  most  favour- 
able view  of  the  cases  presented.  I  believe  that  I 
should  not  be  assisting  anybody  if  I  were  to  express 
an  opinion  upon  them,  although  during  the  even- 
ing I  passed  through  my  inind  the  cases,  and  looked 
up  again  those  cases  before  the  oommittees  bearing 
upon  them^  but  I  think  it  would  be  pedantical  to 
give  an  elaborate  judgment  upon  a  scrutiny  which 
has  turned  out  to  be  abortive.  I  can  only  say, 
aasuming  that  I  were  in  favour  of  the  petitioner 
upon  all  the  cases  presented  in  the  course  of  the 
scrutiny,  there  would  still  remain  a  balance  in 
favour  of  the  sitting  member,  and  the  only  question 
is  whether  the  election  of  the  sitting  member  was 
void  upon  any  of  the  grounds  which  vitiate  Parlia- 
mentary Sections.  It  is  now  so  well  settled,  and  I 
tiiink  I  may  say  aopepted  by  the  profession  iod  the 


public,  that  a  Parliamentary  election  is  void  if  the 
member  or  any  agent  of  the  member  is  guilty  of 
any  corrupt  practice  in  the  course  of  the  election, 
that  it  is  oiUy  necessary-  to  state  that  that  ifi  the 
principle  upon  which  the  person  sitting  here  ought 
to  decide  the  prayer  of  the  petition,  that  die 
election  should  be  held  to  be  void.  I  have  already 
stated  my  opinion  that  it  is  not  proved  that  Mr. 
Button  was  guilty  of  any  corrupt  practice.  The 
corruption  charged  against  him  was  a  promise 
attributed  to  indlBcietion,  but  ^hich  I  could  hardly 
characterise  hy  so  nuld  a  name  if  he  really  gave  it 
to  Mrs.  Causfleld,  that  she  should  have  land  and  a 
cow  if  she  got  her  husband  to  vote  for  Hutton.  Of 
course,  if  that  promise  was  given  it  was  grave  mis- 
conduct, and  such  as  Mr.  Hutton,  even  at  his  age,  I 
think,  must  be  perfectly  aware  was  grave  miscon- 
duct, and  would  defeat  the  election.  But  I  mav  say 
with  respect  to  Mrs.  Causfleld,  tliat  I  am  perfectly 
satisfied  that  her  wish  was  father  to  the  thonght, 
and  nut  anything  that  she  really  heard  from  Mr. 
Hutton.  The  most  charitable  view  towards  her 
would  be  to  suppose  that  she  construed  the  ordinary 
politeness  of  a  candidate  towards  the  womankind  in 
the  house  where  he  went  to  canvass,  to  be  an  assent 
not  to  anything  she  asked  for,  but  to  something 
that  she  had  very  strongly  in  her  mind  a  desire  to 
get,  and  either  has  persuaded  herself  she  asked  for, 
or  haa  made  up  her  mind  to  assert  that  she  asked 
for.  Her  evidenoe  is  either  evidence  inaccurate  or 
evidence  false ;  I  am  satisfied  that  it  was  one  or  the 
other,  and  that  the  chargo  against  Mr.  Button  of 
personal  oormption  in  the  election  altogether  failed. 
Then  there  was  a  variety  of  chaxges  of  bribery 
against  agents  of  Mr.  Button,  beginning  with  the 
case  of  the  ragman,  who  spoke  of  being  promised 
by  a  person  named  George  Clark  that  he  should 
have  his  raga ;  and  tiiere  followed  a  variety  of 
witnesses  wh»  spoke  with  more  or  less  olearaess, 
either  in  aflhining  or  in  denying,  for  some  of  them 
denied  that  which  they  were  called  upon  to  affirm, 
that  promises  or  hopes  were  held  out  that  benefits 
might  be  obtained  Arom  Mr.  Hutton  in  the  wav  of 
land.  One  of  the  witnesses  was  Ann  Blark,  whose 
case  was  disposed  of  incidentally  in  the  course  of 
the  day.  But  I  think  with  respect  to  evidenoe  of 
that  class  that  the  judge  before  defeating  an  elec- 
tion ought  to  be  very  sure.  I  ought  not  to  say  very 
sure,  but  ought  to  be  anre ;  he  oagbt  to  have  rear 
sonable  assurance  that  there  really  was  a  bribe  held 
out,  or  promise  of  some  particular  benefit  to  the 
voter  in  case  he  voted  or  abstained  from  voting ; 
and  he  ought  to  be  sure  that  those  general,  and, 
very  often,  more,  often  than  not,  exaggerated  com- 
mendations of  the  wealth,  and  tiie  liberality  and 
other  qualities  of  the  candidate,  have  not  been 
construed  er  tortured  by  the  particular  witness 
into  a  promise  ol  some  tpeoiai  benoflt  to 
himself.  Of  course  the  wliole  conatituew^ 
ought  to  choose  the  best  man  for  their  member, 
and  yet  they  have  a  right  to  choose  the  best  man, 
not  only  for  the  council  of  the  nation,  but  also  with 
reference  to  the  neighbourhood  itself,  and  with 
reference  to  the  special  interest^  I  may  say,  of  a 
paternal  character,  which  the  member  may  take  in 
his  constituency,  which  a  member  often  takes,  and 
which  displays  itself  in  various  ways ;  in  the  way 
of  pecuniary  benefit  for  public  objects,  subscriptions 
to  charities,  looking  after  poor  people,  and  so  on ;  a 
general  benefit  to  people,  whether  they  were  blue  or 
yellow,  as  soon  as  the  excitement  of  the  election  is 
over;  and  the  judge  ought  to  be  satisfied  in  falsown 
mind  that  the  conversation  out  of  which  a  bribe  is 
sought  to  be  extracted,  the  promise  of  some  valua- 
ble oonsideration  for  voting  or  not  voting,  really  had 
a  special  character:  that  it  was  not  a  mere  general 
commendation  of  tne  member  as  being  a  gomi  man 
for  the  pUoe.   I  must  say,  taking  the  evi&noe  i^Km 
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the  one  side  and  upon  the  other  together,  I  cannot 
bring  my  mind  to  the  conclusion  that  in  any  one 
instance  an  agent  of  Mr.  Hntton  did  make  a  pro- 
mise of  a  oorrupt  character  to  a  voter  at  the  elec- 
tioD ;  it  certainly  has  not  heen  proyed  to  my  satis- 
factioa.  When  I  say  of  a  corrupt  character ;  I  call 
eferything  ol  a  corrupt  character  that  hat  a  tendency 
to  inflaenoe  a  man's  rote  with  refeienoe  to  mere 
loors^  instead  of  honest  considerations,  including 
oonsiderations  of  that  legitimate  influence  which  I 
bare  already  stated  it  is  impossible  to  exclude,  and 
which  the  attempt  to  remove  by  law  I  believe 
would  probably  turn  out,  I  am  sure  would  turn  out, 
to  be  very  ineffectual,  because  it  is  part  of  the 
nature  of  things,  which  the  law  has  to  deal  with 
and  to  regulate,  and  which  It  cannot  alter.  Then  I 
pass  over  the  head  of  corruption,  which  one  has  had 
to  consider  in  other  places,  that  of  treating,  by  say- 
ing that  in  only  one  instance  has  there  b^n  a  sug- 
gestion of  any  treating  in  this  place ;  that  glass  of 
beer  and  cigar  which  we  heard  of  to>day  I  think 
were  the  oaly  bodily  forms  which  the  treating  took. 
There  was  a  suggestion  of  it  at  one  period  of  the 
prooeedinga.  I  think,  hut  only  a  suggestion^  iu 
Older  to  withdraw  any  charge  founded  upon  it. 
Now  I  must  be  allowed  to  say  upon  this,  that  there 
is  moderatioD  in  all  things,  and  there  ought  to  be  a 
moderation  even  in  one's  desire  to  sweep  away  Uie 
corruption  which  is  alleged  to  be  so  prevalent,  but 
which  in  many  of  the  places  I  have  visited,  cer- 
tainly including  Northallerton,  has  been  rather 
thought  of  hy  fiie  suspicious  than  established  by 
any  proof.  There  is  some  moderation,  and  I  think 
if  I  were  to  take  serious  notice  of  the  cigar  and 
glass  of  beer  given  some  time  before  the  election,  I 
should  not  leave  a  good  character  for  wisdom  behind 
me  in  Yorkshire.  It  was  no  corrupt  treating.  Then 
I  go  on  to  the  case  of  intimidation,  and  I  quite 
agree  with  what  was  said  by  my  brother  O'Brien,  as 
to  intimidation.  It  probably  is  not  the  most  dan- 
gerous form  of  corruption,  because  if  it  is  carried 
into  e£Fect,  it  is  sure  to  be  proved  by  the  victim  of 
it)  and  in  two  signal  instances  in  the  course  of  these 
election  proceedings,  the  elections  have  been  set 
aside  upon  the  ground  of  intimidation,  in  the  form 
of  workmen  being  turned  away  because  they  chose 
to  have  different  political  opinions  from  their  mas- 
ters, or  from  the  managers  under  their  masters 
That,  of  course,  the  law  will  not  tolerate 
The  law  will  not  tolerate  that  a  man  should 
tyrannise  over  the  opinions  of  others;  and  if 
an  agent  of  the  candidate  is  guilty  of  the  miaoon- 
duct  of  doing  so,  the  candidate  cannot  retain  his 
aeat,  even  tboqgh  he  himself  be  entirely  innocent  of 
sny  interference  in  the  matter,  and  even  though  it 
should  turn  out  that  it  had  no  real  effect  upon  the 
majority.  Corruption  in  any  form  is  odious, 
Of^uption  in  that  form  is  detestable.  Only  a 
rogue,  as  a  rule,  can  be  bribed ;  he  is  a  rogue  by 
accepting  the  offer,  but  an  honest  man  may  be  in- 
timidated. It  is  sufficient,  however,  to  say  that 
the  Uw  is  such  that  if  you  prove  intimidation  by 
sn  sgent  you  defeat  the  election.  In  this  case  in(i- 
midation  is  said  to  have  been  practised  upon  the 
voter,  Mr.  Stubbings.  Mr.  Stubbings  does  not 
appear  to  have  been  intimidated.  He  appears  to 
have  given  his  vote,  as  he  finally  made  up  his  mind 
to  do,  for  the  yellow  party.  But  if  a  person  who 
tried  to  intimidate  him  turned  out  to  be  an  agent  of 
Mr.  Button,  even  though  the  intimidation  were  not 
successful,  it  would  defeat  the  election.  The  real 
question  is,  whether  Curry  or  any  of  the  other 
persons  who  formed  part  of  the  congregatioii  of  Mr. 
Stubbings,  did  cast  intimidation  upon  him.  Cuiry 
did  canvass  for  Mr.  Huttoo. 

O^MaUeif, — There  is  no  proof,  of   Curry   caa- 
fawing. 


In  reply  to  the  judge^  Mr.  Hutton  said  that  Cuny 
did  not  canvass. 

WiLLES,  J.—I  suppose  I  rather  assumed  it  in 
consequence  of  the  evidence  not  being  stopped  ;  but 
in  the  view  I  take  it  is  not  material,  and  probably 
in  the  vii  w  Mr.  O'Malley  took  it  is  not  material. 
Certainly  this  is  the  first  time  I  have  heard  that  the 
evidence  as  to  Curry  was  objected  to  on  the  ground 
that  he  was  not  an  agent.  I  was  rather  assuming 
him  to  be  an  agent,  and  I  thought  one  of  the  wit- 
nesses had  stated  that  he  canvassed. 

(yMallof.-^lt  would  not  be  an  objection  to  his 
evidence. 

WiLLSs,  J.— What  do  yoa  say  waa  the  evidenee? 

(/Brim^  Seijt. — I  do  not  say  that  we  a£feeted  Mr. 
Hutton  with  any  agency  upon  the  part  of  Curry. 

WiLLBB,  J.— Then  this  ought  not  to  have  been 
introduced  at  all  into  the  first  part  of  the  case. 
This  really  is  disposed  of  with  the  sorutiny.  It 
would  have  been  a  serimia.  error  on  my  part  if  I 
were  going  to  deal  with  the  act  done  as  being  an 
act  affecting  the  election,  to  take  it  even  upon  the 
sUence  of  counsel  that  Curry  was  agent ;  but  I  have 
been  rather  assuming,  as  Curry  was  not  stated 
point  blank  not  to  be  the  agent  in  the  previous  part 
of  the  case,  that  he  was  one  of  those  persons  who 
was  said  to  have  gone  about  canvassing  with  Mr. 
Hutton.  Then  it  passed  sub  tikntio.  I  will  flnisl^ 
what  I  have  to  say  upon  the  assumption,  for 
argument  sake,  that  oe  was  the  i^nt,  because  that 
is  the  view  I  have  been  taking  of  the  case.  I  have 
excluded  Goldsborough  from  the  case,  because  I 
think  Goldsborough,  upon  Stubbings's  own  account 
of  the  matter,  did  not  intimidate  him  In  reference 
to  his  vote  at  all.  He  objected  to  his  allowing  the 
schoolroom  to  be  used  by  one  political  party 
whether  that  was  a  reasonable  or  an  unreasonable 
objection — I  am  inclined  to  think  it  was  a  reason- 
able objection — ^it  certainly  does  not  appear  to  me 
to  come  within  the  5th  section.  But  with  respect 
to  Curry,  assuniing  that  he  were  an  agent  for  Mr. 
Hutton,  I  am  called  upon  to  decide  that  Mr.  Stub- 
bings's  account  of  the  matter  is  correct,  that  Carry, 
wi^out  any  reason  whatsoever,  except  the  desire  to 
serve  the  political  party  to  which  he  belonged, 
threatened  Mr.  StubUngs  that  he  would  give  up  his 
pew  in  the  chapel  if  he  voted,  according  to  hi| 
conscience,  for  the  yellows,  if  he  did  not  sit  still. 
If  that  were  so,  t  desire  to  say,  as  at  present  advised, 
I  should  have  held  it  to  be  a  case  of  intimidatloa 
within  the  5th  section,  and  should  have  thought  it 
necessary  to  go  back  through  the  notes  for  the 
purpose  of  satisfying  my  mind  whether  there  was, 
as  I  had  supposed,  any  evidence  which  would  justify 
me  in  holding  Curry  to  he  an  agent  (I  think  not 
after  Mr.  Hutton's  statement,  to  which  igive  entire 
credence),  or  whether,  on  the  other  hand,  I  should 
take  Curry*s  account  of  the  matter,  and  conclude 
that  what  passed  betwaen  him  and  Stubbings  was  not 
really  an  act  of  intimidation  on  the  part  of  Curry,  or 
so  intended ;  that  it  was  not  a  tyrannioal  interfemnoe 
with  another  man's  vote,  hut  that  it  was  a  reso- 
lution come  to  by  him  in  honest  anger  at  StubUnga 
for  having  changed  his  mind  as  to  sitting  still 
which  Curry  alleges  he  had  undertaken  to  do. 
Curry  states  that  what  took  place  was  no  intimida^ 
tion  at  all  on  his  part,  but  that  it  was  a  thing  done 
in  anger,  whetiier  reasonable  or  unreasonable,  in 
consequence  of  Stubbings,  as  he  thought^  behaving 
in  a  shifty  manner.  And  without  justifying  Curry, 
because  a  man  has  quite  a  right  to  change  Ms  mind 
as  to  whether  he  will  vote  or  not  up  to  the  last 
moment ;  but  without  justifying  what  Curry  did,  I 
do  not  think  I  oogfat  to  oome  to  the  conclusion 
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agaiDSt  him  that  he  really  meant  it  as  intimidation. 
It  was.  I  mast  use  the  expression,  a  squabble  in  the 
congregation,  without  any  thought  of  intimidation 
upon  the  one  side  or  upon  the  other.  I  must  deem 
and  determine  that  John  Hutton,  the  member  whose 
election  is  complained  of  by  the  petition,  was  duly 
elected  and  returned.  I  must  report,  that  no  can- 
didate at  the  election  is  shown  to  have  been  guilty 
of  any  corrupt  practices,  and  that  there  was  no 
corrupt  practice  at  the  election  with  the  knowledge 
and  consent  of  either  candidate.  And  I  must  fur- 
ther report  that  no  corrupt  practices  extensively 
prevailed,  and  that  there  is  no  reason  to  suppose 
that  corrupt  practices  extensively  prevailed  at  the 
election.  With  regard  to  costs,  I  see  nothing  to 
exempt  this  case  from  the  genenl  rule. 

.  Agents:  T.  T,  TWoor,  Goisborough,  and  W.  D, 
Trotter^  Bishop  Auckland. 


])QDDLBSEX    SESSIONS. 

Tvesday,  Avg.  31,  1869. 

(Before  Mr.  Serjt.  Cox,  Deputy  Assistant  Judge.) 

Bbo.  v.  Harrinoton  and  othbbs. 

Prtzctice-^  Coumel. 

Where  two  nrisonen  on  the  tame  indictment  are  eepa- 
ratdy  defended  by  countel,  one  of  whom  only  has  caUed 
witneues,  the  conventent  ooitree  of  proceeding  is  for 
the  prtatmer'a  covneel  who  calia  witnesses  to  open  his 
defence  and  sum  vp ;  then  for  the  counsel  for  the  prO' 
secution  to  rephf  upon  the  whole  case,  and  then  for  the 
counsel  for  the  prisoner  who  hcu  called  no  witnesses  to 
address  the  jury  in  his  defence. 

Prisoners  were  indicted  for  assaulting  a  police 
officer  in  the  execution  of  his  duty. 

Cooper  for  the  prosecution. 

Brindley  defended  Harrington  and  another. 

Moody  defended  O'Eeefe. 

Brindley  called  no  witnesses. 

ifoocfy  called  witnesses,  and  opened  the  defence 
and  simimed  up. 

Brindley  claimed  to  address  the  jury  after  Choper 
had  replied. 

Cooper  objected ;  he  claimed  the  right  to  reply 
on  the  whole  case  after  his  learned  friends  had 
completed  their  defences. 

Kthky  amicus  eurice,  said  that  at  the  last  session  of 
the  Central  Criminal  Court  a  similar  question  had 
come  before  M.  Smith,  J.,  who  adopted  the  course 
proposed  by  Mr.  Brindley. 

Mr.  Serjeant  Cox.— The  counsel  for  the  prosecu- 
tion has  the  right  of  reply,  but  in  practice  it  is  not 
exercised  unless  witnesses  are  called  for  the  de- 
fence. If  there  be  an  advantage  in  last  address- 
ing the  juiT,  it  is  hard  that  one  prisoner  should  be 
deprived  ot  it  because  another  prisoner  calls  wit- 
nesses. The  course  adopted  by  M.  Smith,  J.,  is 
obviously  the  fairest.  I  adopted  it  in  a  similar  case 
last  week.  The  question  is  new  to  me.  I  rhall 
observe  the  jMacUce  until  corrected  by  a  higher 
authority. 


COURT  OF   EXCHBQT7BB. 

a«ported  hg  H.  L«oh  uid  B.  Lxthuit, 

atrLaw. 


Jan.  19  and  June  10,  1869. 
Thb    Matob,    Aldbrmbn,    and    BuROBaBBS 
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Andent  market — Action  for  disturbance  of^What 
amounts  to  a  disturbance — New  market  held  on  dif- 
ferent days  from  old  market — Evidence  of  disturbance 
for  jury — Limits  of  borough — Municipal  Corporation 
Act  (5  j-  6  Will  4,  c.  76),  sects.  7  andS. 

The  corporation  of  an  ancient  municipal  borough,  the  Hstits 
of  which  were,  for  Parliamentary  purpoaes,  enlarged 
andjixedby  tAs  2  ^  8  IfiH  4,  e.  64,  s.  85,  aeheduh 
0,  are  entitled,  under  the  Municipal  Corporation  Ad 
.(5  4-6  WilL  4;  c  76),  secU.  JandS,  to  hold  their 
ancient  market  aiufwhere  within  such  enlarged  Umiis, 
notwithstanding  tnat  the  same  may  be  without  the 
original  limits  of  such  <Mcient  mumeipal  borough 

An  interference  in  the  avoirs  and  management  of  a  new 
market,  as,  e,  g,,  receiving  rent  in  the  nature  of  stall' 
age,  or  any  increased  rent  of  the  Jield  used  for  suck 
new  marloet  above  that  which,  otheneise,  would  be 
obtainable,  is  sufficient  to  fix  a  defendant  in  an  action 
for  disturbance  of  market  (see  s£)sley  v.  Chadwick, 
7  B.  ^  C.  47,  note)  and  it  is  not  necessary  for  that 
purpose  that  he  should  have  actuatty  sold. 

To  hold  a  new  market  in  a  town  i^Mm  the  name  da 
that  an  ancient  market  is  held  there  *'  AaU  be  intended 
to  be  a  nuisance,**  and,  therefore,  amounts  in  law  to  a 
disturbance  ;  but  to  hold  it  on  a  different  dcof  is  only 
evidence  of  a  disturbance  to  be  laul  before  the  jury : 
{see  Yard  v.  Ford,  2  fVms.  Sound.  174,  note.) 

So  held  by  the  Court  of  Exchequer  iChannell,  Pigott, 
and  Cteasby,  BB.) 

This  was  an  action  brought  by  the  plaintiffs,  the 
mayor  and  corporation  of  the  borough  of  Dorchester, 
in  the  county  of  Dorset,  against  the  defendants  to 
recover  from  the  latter  compensation  in  damages 
for  injuries  sustained  by  the  plaintiffs  throogh  the 
alleged  unlawful  infringement  by  the  defendants  of 
the  rights  of  the  plaintiffs  to  certain  fairs  and  mar- 
kets within  the  limits  of  the  borough  of  Dorchester, 
by  the  defendants  wrongfully  holding  within  the 
same  limits,  cattle  and  sheep  markets  on  the  day 
on  which  and  at  or  near-  to  the  place  where  the 
plaintiffs  were  of  right  accustomed  to  hold  their 
fairs  and  markets.  By  the  first  count  of  thar 
declaration  the  plaintiffs  charged  that  ihey  were  law- 
fully and  of  right  possessed  of  a  market  for  the  sale 
of  goods  wures,  merchandise,  horses,  sheep,  stock, 
and  cattle,  holden  in  the  said  borough  of  Dorchester, 
in  the  said  county,  on  Wednesday  and  Satunlay  in 
every  week,  together  with  the  tolls,  staUage,  rents, 
and  other  profits  to  the  said  market  appertaining, 
and  the  defendants  disturbed  the  plaintiffs'  said 
market  and  prevented  their  ergoyment  thereof,  and 
of  the  said  tolls,  stallages,  rents,  and  other  profits, 
by  unlawfully,  on  the  market  days  aforesaid,  hold- 
ing a  new  market  for  the  sale  of  divers  ....  sheep^ 
stock,  and  cattle,  within  the  limits  of  the  said 
borough,  near  to  the  place  where  the  said  market  of 
the  plaintiffs  was  holden,  whereby  the  plaintiffs  lost 
the  tolls,  stallages,  rents,  and  other  profits  of  their 
said  market. 

By  the  second  count,  the  plaintiffs  charged  that 
they  were  lawfully,  &c.,  possessed  of  a  market  for 
the  sale  of  goods,  &c.,  holden  at  the  place  and  times 
as  in  the  first  count  mentioned,  together  with  the 
tolls,  stallages,  rents,  and  other  profits  to  the  said 
market  a|mertaining,  and  the  defendants  disturbed 
the  plaintiffs' said  market  and  prevented  Uieir  enjoy- 
ment thereof,  and  of  the  said  tolls,  stallages,  rente, 
and  other  prafita  by  unlawfullj,  on  the  market  days 
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in  the  first  coant  mentioned^  exposing  for  sale,  in 
certain  places  and  premises  near  and  adjoining  to 
the  said  market  diyers  ....  sheep^  stock,  and 
cattle,  within  the  limits  of  the  said  borough,  near 
to  the  places  where  the  said  market  of  the  plaintiffs 
was  holden  as  aforesaid,  whereby  the  plaintiffs 
suffered  the  damage  in  the  first  count  mentioned. 

Bj  the  third  count  the  plaintiffs  charged  tiiat 
tfaej  were  lawfully  and  of  right  entitled  to  hold,  and 
were  possessed  of  certain  fairs  for  the  sale  of  .  .  . 
sheep,  stock,  and  cattle,  holden  in  the  borough  of 
Dorchester,  in  the  said  county  of  Dorset,  on  certain 
days,  to  wit  on  the  14th  Feb.,  the  6th  July,  the  6th 
Asg.,  and  the  26th  Oct.  in  eyery  year,  with  the 
tollS)  stallagea,  rents,  and  other  profits  to  the  said 
furs  appntaining,  and  the  defendants  disturbed 
the  plahitiffs'  said  fairs,  and  preyented  their  enjoy- 
ment thereof,  and  of  the  said  tolls,  stallages,  rents, 
and  other  profits,  by  unlawfully  on  the  fair  days 
aforesaid,  holding  new  fairs  for  the  sale  of  diyers 
goods  ....  sheep^  cattle,  and  stock,  within  the 
hmits  of  the  sud  Ixurough,  near  to  the  place  where 
the  said  fairs  of  the  plaintiffs  were  holden  as  afore- 
said, whereby  the  plaintiffs  suffered  the  damage  in 
the  first  count  mentioned. 

By  the  fourth  count  the  plaintiffs  charged  that 
they  were  lawfully  and  of  right  entitled  to  hold, 
and  were  possessed  of  certain  fairs  for  the  sale  of 
goods  ....  stock,  and  cattle  holden  at  tiie  place 
and  times  as  in  the  last  count  mentioned,  together 
with  the  toils,  stallages,  rents,  and  other  profits  to 
the  said  fairs  appertaining,  and  the  defendants 
disturbed  the  plaintiffs'  said  fairs,  and  preyented 
their  enjoyment  thereof,  and  of  the  said  tolls, 
stallages,  rents,  and  other  profits  by  unlawfully,  on 
the  fair  days  in  the  last  count  mentioned,  exposing 
for  sale,  in  certain  places  and  premises  near  to 
and  adjoining  to  the  said  fairs,  diyers  goods  .... 
sheep,  stock,  and  cattle  within  the  limits  of  the 
said  borough  near  to  the  place  where  the  said  fairs 
of  the  plaintiffs  were  holden  as  aforesaid,  whereby 
the  [^ntiff s  suffered  the  damage  in  the  first  count 
mentioned. 

The  following  interrogatories  accompanied  the  de- 
daration  and  were  to  be  answered  by  the  defendants 
Ij  aflldayit  in  writing  within  ten  days,  to  be  sworn 
sod  filed  in  the  ordinary  way,  pursuant  to  the 
Hatnte  in  that  behalf,  and  the  order  of  Byles,  J., 
dated  19th  June  1868 :  1.  Did  you,  or  either  of  you 
and  which  of  you,  sign  a  certain  notice  served 
on  James  Hoopiar,  collector  of  tolls  for  the  town 
ooancil  of  the  borough  of  Dorchester,  or  was  the 
same  signed  by  your  authority?  and  state  what  you 
or  either  of  you  know  of  the  same.  2.  Have  not 
you,  the  said  defendant  William  Manfield,  received 
some  portion  of  the  proceeds  arising  from  the  tolls, 
rents,  and  profits,  derived  on  a  certain  piece  of  land 
and  premises  within  the  said  borough,  and  men- 
tioned in  the  said  notice,  to  the  said  James  Hooper, 
of  horses,  pigs,  sheep,  and  other  merchandise,  or 
some  of  them  ?  8.  Of  whom  is  the  said  piece  of 
land  held,  and  what  rent  is  paid  for  the  same,  and 
to  whom? 

Pursuant  to  the  before-mentioned  order,  the  fol- 
lowing affldflYit  was  filed  on  the  29th  June  1869. 

We,  John  Enaor,  of  Dorchester,  in  the  ooonty  of  Dorset, 
sortioiieer,  and  William  Manfield,  of  the  same  place,  esqnire, 
the  aboTo-named  deflandante,  in  answer  to  tne  interroga- 
tories deliTored  in  this  cause,  seveiaUr  m^e  oath  and  say 
as  follows:  1.  That  I,  the  defendant  WiUiam  Manfield,  si^ 
that  I  beliere  I  ai^ed  a  notice,  dated  the  Idth  day  of  Not. 
1807,  bat  whether  the  same  was  served  on  Jamee  Hooper, 
collector  of  tolls  for  the  town  ooancil  of  the  borough  of 
Bonshester,  or  any  one  else,  of  my  own  knowledge  I  know 
not.  2.  That  in  €he  abeenoe  of  information  as  to  the  par- 
ticular piece  of  land  referred  to  in  the  second  hiterrogatory, 
I  state  that  I  have  not  rsoeiTed  any  toUs,  rents,  and  profits 
from  any  sales  on  anr  piece  of  land  and  premises  within  the 
said  boronsh  of  Dorchester.  8.  Beferring  to  the  second  para- 
ph of  this  affldaTit,  we  dedine  to  state  our  title  to  any 
ina  ws  nay  h(M  within  the  nid  bovoagh  of  Deiehestsr. 

Mao.  Gai^Yox..  YL 


The  defendants  pleaded— I.  Not  guilty.  2.  To 
the  first  and  second  counts  of  the  declaration  that 
the  plaintiffs  were  not  lawfully  and  of  right  pos- 
sessed of  »  market  for  the  sale  of  goods,  wares, 
merchandise,  horses,  sheep,  stoc'x,  and  cattle  as  in 
the  said  counts  alleged.  3.  To  the  third  and  fourth 
counts  that  the  plaintiffs  were  not  lawfully  and  of 
right  entitled  to  hold  certain  fairs  for  the  sale  of 
goods,  wares,  &c.,  as  in  the  said  counts  alleged. 
Issue  was  joined  on  all  the  above  pleas. 

At  the  trial  before  Channell,  B.  and  a  special 
jury,  at  Dorchester,  at  the  Sonmier  Assize  1868, 
amongst  the  documents  put  in  evidence  by  the 
plaintiffs  were  a  writ  ad  quod  dammtm,  of  the  date  of 
28th  March  in  the  elerenth  year  of  Edw.  3, 
directed  to  the  sheriff  of  Dorsetshire  to  inquire 
whether  it  would  be  to  the  loss  or  prejudice  of  the 
Crown,  or  of  others,  or  to  the  diminution  of  the 
power  of  the  county  of  Dorset  if  the  king  should 
grant  to  the  burgesses  of  Dorchester  to  hold  to 
them  and  their  heirs  and  successors,  burgesses  of 
the  same  borough,  together  with  the  liberties,  free 
customs,  and  all  other  things  to  the  same  borough 
howsoever  belonging  to  the  Crown  and  its  heirs  at 
fee  farm  for  ever,  or  not,  and  how  much  the  afore- 
said borough  is  worth  by  the  year,  and  in  what  the 
profits  of  the  same  borough  consisted,  &c.  Then 
followed  the  inquisition  thereon,  returned  in  obedi- 
ence to  the  above  writ,  by  which  it  appeared  that  the 
profits  of  the  borough  consisted  in  (amongst  othw 
things)  **  three  fairs  at  the  feast  of  the  Holy  Trinity, 
the  nativity  of  St.  John  the  Baptist,  and  St.  James 
the  Apostle,  and  three  markets  weekly,  on  each 
Wednesday,  Friday,  and  Saturday.  A  grant  or 
charter  of  the  11  Edw.  8,  1827,  was  also  in  evi- 
dence, by  which,  in  pursuance  of  the  said  inquisition, 
the  Crown  granted  the  said  borough  with  the 
appurtenances  unto  the  said  burgesses,  to  hold  to 
the  said  burgesses,  their  heirs  and  successors,  with 
all  liberties  and  free  customs  to  the  same  borough 
belonging  at  fee  farm  for  ever,  rendering  therefore 
20/.  by  the  year,  and  it  was  proved  that  this  rent 
was  paid  to  the  Crown  at  the  present  time. 

By  letters  patent  of  19  Bic.  2,  8  Hen.  6,  and 
5  Edw.  4  respectively,  this  charter  was  inspected 
and  confirmed,  each  in  sucoession  confirming  all 
things  therein  contained. 

By  a  charter  of  8  Jac.  1,  the  former  charters  and 
grants  were  confirmed,  and  new  and  extended 
powers  and  privileges  were  conferred  on  the  corpo^ 
ration,  and  it  prohibited,  under  penalty,  anyone 
except  a  free  burgess  or  free  inhabitant  to  exercise 
any  "art,  occupation,  or  mystery  "  within  the  town 
and  its  limits,  or  to  have  any  "  shop,  place,  or 
station  therein  for  sale  of  any  waDres,  &e.,  in  the 
said  town,  exomtifig  at  the  time  of /cars  and  markets  in 
the  leaem,"  ana  it  confirms  to  the  baiUffs  and  bur- 
gesses the  use  and  enjoyment  thenceforth  for  ever 
of  all  their  juries, ybirs,  liberties,  &c* 

By  a  charter  of  5  Car.  1  all  the  before  men- 
tioned charters  were  confirmed;  and  by  sect.  29 
thereof  it  was  granted  that  no  person  using  any 
art,  occupation,  or  mystery,  or  any  other  person  who, 
not  a  free  burgess  or  free  inhabitant,  should  exer- 
cise any  art,  occupation,  or  mystery  within  the 
borough,  "  unless  ontv  in  the  time  of /airs  and  markets 
within  the  borough ;"  and  by  sect.  32  it  was  granted 
that  "  the  mayor  and  his  successors  should  have  toll 
of  grain  brought  to  the  market  within  the  borough 
to  be  sold,  as  there  be/ore  this  time  have  been  used" 

In  addition  to  the  three  fairs  above  mentioned, 
held  by  express  grant,  the  plaintiffs  claimed  also  to 
hold  a  fourth  fair  on  the  14th  Feb.  in  every  year  by 
immemorial  user  and  prescription,  and  they  gave 
evidence  at  the  trial  of  the  actual  holding  of  it  for 
a  considerable  period  of  time.  But  as  the  court,  in 
their  judgment,  were  of  opinion  that  there  was  no 
endanoe  of  any  diatarbaiioa  of  the  fairs,  it  beoomes 
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unnecessary  to  make  any  further  allasion  to  the 
qaestion  of  the  fairs,  or  of  the  plaintiffs' right  to  them. 

With  regard  to  the  markets,  it  appearNl  from  the 
eyidence  that  no  market  had  heen  held  in  recent 
times  on  a  Friday,  hat  that  on  every  Wednesday 
and  (Saturday  a  small  market  was  held  for  the  sale 
of  some  articles ;  and  that  with  regard  to  the 
markets  for  horses,  sheep,  and  cattle,  the  practice 
for  many  years  had  heen  to  hold  a  **  great  market,*' 
as  it  was  called,  fortnightly  for  that  purpose. 

Up  to  1834  the  markets  and  fairs  were  held  in  the 
streets  of  the  old  municipal  horough,  but  at  that 
time  a  local  Act  passed  enabling  the  corporation  to 
remoTe  the  fairs  from  the  streets  to  a  field  in  an 
adjoining  parish,  which  they  purdiased,  and  to  hold 
the  Trinity  Monday  fair  from  thenceforth  on  the 
25th  October,  and  reserving  to  the  corporation  all 
their  previous  rights. 

The  limits  of  the  borough  were,  for  the  purposes 
of  Parliamentary  reprosentation,  enlarged  by  the 
Reform  Act  (2  &  8  Will.  4,  c.  64),  s.  35,  sched.  O, 
and  by  the  Municipal  Corporation  Act  (5  &  6  Will.  4, 
c.  76,)  ss.  7,  8,  the  old  municipal  boundaries  were, 
in  1835,  extended  to  the  same  limits  as  the  Parlia^ 
mentary  boundaries,  and  thereupon  the  corporation 
resolved  to  move  the  sheep  and  cattle  market  to  the 
same  field. 

Although  for  many  years  the  cattle  market  had 
been  held  on  every  alternate  Saturday,  there  was 
some  evidence  showing  that  it  had  also  been  open 
on  every  Saturday  to  persons  who  chose  to  bring 
cattle  there  for  sale.  The  corporation  received  tolls 
on  certain  articles  brought  and  exposed  for  sale  at 
these  fairs,  namely.  Is.  6d  a  score  for  sheep,  and 
6dl  a  head  for  horses.  Previous  to  1862  the  defen- 
dant Ensor  had  held  sales  in  the  corporation  field 
by  licence  from  the  corporation,  and  had  paid  the 
regular  tolls.  In  1864  Ensor  commenced  selling 
sheep,  &C.,  in  a  piece  of  ground  of  his  own  within 
the  borough,  but  refused  to  pay  any  toll.  In  1866 
he  commenced  Lis  cattle  and  sheep  sales  in  another 
piece  of  land  adjoining,  alleged  by  the  plaintiffs  to 
be  the  property  of  the  defendant  Manfield,  and  to  be 
let  by  him  for  the  purpose  to  the  defendant  Ensor, 
or  to  be  occupied  by  the  two  defendants  jointly  for 
the  same  purpose,  and  still  refused  to  pav  tolls  to 
the  plaintiffs,  and  it  is  in  respect  of  Uie  sales  there 
held  that  the  present  action  is  brought.  To  fix 
the  defendant  Ensor,  there  was  the  evidence  of 
three  witnesses  (one  of  them  being  the  collector 
of  the  market  tolls),  who  proved  that  on  certain 
Saturdays  in  May  and  Nov.  1867,  and  Feb.  1868, 
Ensor  was  in  the  field,  and  that  on  those  occasions 
there  were,  on  one  occssion  719  sheep,  and  on 
another  570,  and  on  another  400  sheep  penned ;  that 
a  sale  was  going  on,  that  Ensor  was  selling,  and 
many  persons  were  bidding;  that  there  was  a 
regular  market  of  the  plaintiffs',  although  not  their 
great  fortnightly  cattle  market,  held  on  the  same 
days. 

The  evidence  by  which  it  was  sought  to  fLx  the 
defendant  Manfield  was,  that  the  field  was  generally 
called  and  known  as  '*  Mr.  Manfield's  field."  That 
Manfield  had  been  seen  at  the  field  on  more  than 
one  occasion,  while  Ensor's  sales  were  going  on,  and 
that  on  Saturday,  the  23rd  Nov.,  upon  the  witness 
(a  policeman)  going  to  the  field  by  order  of  the 
plaintiffs,  to  see  what  was  going  on,  and  to  count 
the  numbers  of  sheep,  &c.  there,  the  defendant 
Manfield  said  to  him,  *'  We  don't  want  any  Bobbies 
here,  it  is  my  own  private  property,  and  you  leave  my 
field,"  and  that  Manfield  took  him  by  the  arm  and 
turned  him  towards  the  gate,  saying,  '*  if  you  don't 
leave  the  field,  I'll  have  some  men  to  put  you  out," 
whereupon  the  witness,  who  had  not  counted  all  the 
sheep  that  were  there,  was  obliged  to  quit  the  field. 

In  addition  to  this,  there  was  given  in  evidence  a 
notioe  in  writing  under  the  hand  of  the  defendant 


Manfield,  which  he  had  caused  to  be  served  upon 
the  plaintiffs'  collector  of  tolls,  the  19th  Nov.  1867, 
to  the  following  effect : — ^  I  hereby  give  yon  notice 
not  to  trespass  on  the  land  and  premises  bdonging  to 
me,  the  same  being  in  the  joint  occupation  of  myself 
and  J.  T.  Ensor,  situate  in  the  parish  of  Saint 
Peter." 

There  was  no  proof  and  no  pretence  for  saying 
that  there  was  any  other  field  in  the  joint  occupa- 
tion of  the  defendants  except  the  field  in  question. 

Thereupon  at  the  trial,  before  Channell,  B.,  at  the 
Summer  Assizes  for  Dorsetshire  in  1868,  a  verdict 
was  entered  for  the  plaintiffs  with  damages,  under 
his  Lordship's  direction,  leave  being  reserved  by  the 
learned  judge  to  the  defendant's  counsel  to  move  to 
enter  the  verdict  for  the  defendants  on  the  counts 
claiming  a  right  to  hold  the  markets,  if  no  evidence 
to  go  to  the  jury  in  support  of  those  counts ;  and 
the  like  Ueave  as  to  counts  claiming  a  right  to 
hold  the  fairs.  Also  to  enter  a  verdict  for  the  de- 
fendants if  no  evidence  to  go  to  the  jury  of  a  dis- 
turbance of  the  fair  or  market  for  the  defendant 
against  whom  there  was  no  evidence  of  a  distur- 
bance. His  Lordship  ruled  as  a  point  of  law  that 
the  defendants,  if  otherwise  guilty  were  so  though 
the  disturbance  was  not  on  the  day  on  which  the 
plaintiffs  were  entitled  to  hold  and  held  their 
market,  but  on  a  day  shortly  after. 

A  rule  was  accordingly  obtained  in  Michaelmas 
Term  last  by  H,  T,  CoU,  Q.  C.  for  the  defendants  to 
set  aside  the  plaintiffs'  verdict  and  to  enter  the 
verdict  for  the  defendants ;  and  also  for  a  new  trial 
(unless  the  plaintiffs  consented  to  a  special  case  being 
entered)  on  the  ground  that  there  was  no  evidence 
to  show  that  the  plaintiffs  were  possessed  of  the 
right  to  hold  markets  and  fairs  at  the  times  or 
places  alleged,  or  at  any  time  or  place.  Nor  was 
there  any  evidence  of  any  disturbance  of  any  such 
fair  or  market  by  the  defendants  or  either  of  them. 

Jcau  19. — Melliahf  Q.  C,  Kingdom^  Q.  C,  and  Lope» 
for  the  plaintiffs,  showed  cause  against  the  above 
rule. — ^The  documentary  evidence  clearly  established 
the  right  of  the  plaintiffs  to  hold  three  fairs  in  the 
year,  at  Christmas,  on  St.  John  Baptist's  Day,  and 
Michaelmas  Day,  and  three  markets  every  week,  on 
Wednesdays,  Fridays,  and  Saturdays.  Three  fairs 
only  are  mentioned  in  the  charter,  but  the  plaintiffs 
claimed  the  right  to  hold  a  fourth  fair  on  the  14th 
Feb.  yearly.  By  the  65th  section  of  the  Local 
Act  (4  Will  4,  c  16),  the  fairs  were  removed  from 
the  old  site  to  the  corporation  field,  and  the  fair 
days  were  altered,  and  in  that  sect,  the  fair  on 
tiie  14th  Feb.  is  mentioned,  which  is  a  confirma- 
tion of  its  parol  origin.  In  pursuance  of  that  Act 
the  corporation  in  1885  purchased  the  present  fair 
field  outside  the  limits  of  the  old  borough,  and  Uiere 
the  fairs  have  since  been  held.  It  is  £fflcult  to  see 
what  objection  there  can  be  to  the  evidence  showing 
the  existence  of  three  fairs  and  three  markets. 
The  evidence  of  old  witnesses  to  the  existence  of 
the  fourth  fair  went  back  for  sixty  years.  Its 
omission  from  the  inquisition  is  immaterial,  for 
it  need  not  have  an  immemorial  origin,  the 
Crown  has  always  the  power  to  grant  a  fair 
De  facto  a  sheep  market  was  held  every  alter- 
nate Saturday  prior  to  1862,  though  the  right 
existed  to  hold  one  every  Saturday.  The  defen- 
dant Ensor,  by  agreement  with  the  corporation, 
held  a  sheep  auction  in  the  market  place  on  every 
alternate  Saturday,  and  paid  the  same  toll  for  sheep 
sold  by  him  as  was  paid  by  others  on  the 
other  Saturdays,  which  amounted  to  an  admis- 
sion of  the  plaintiffs'  right  to  a  weekly 
market.  Upon  some  graziers  complaining  that  tbs 
corporation  had  no  right  to  give  to  Ensor  this  ex- 
clusive privilege  of  the  use  of  the  market  on  alter- 
nate Saturdays,  the  market  for  cattle  was  in  1861 
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thrown  open  every  Saturday.  The  right  of  the 
corporation  to  hold  the  market  every  Saturday  was 
undoubted ;  but  even  if  only  to  hold  them  every 
other  Saturday,  could  it  be  doubted  that  the  defen- 
dants' sale  would  be  an  injury ;  the  proof  being  that 
sometimes  600  and  sometimes  700  sheep  were 
brought  for  sale  to  Ensor's  market.  As  matter  of 
common  sense  it  must  have  caused  a  diminution  in 
the  plaintiffs'  market.  Nothing  specific  was  proved 
with  respect  to  an  infringement  of  the  fairs,  but,  if 
the  plaintiffs  prove  their  right  to  the  fairs  and  the 
markets,  and  an  infringement  of  the  markets,  that 
it  is  submitted  would  be  a  sufficient  infringe- 
ment of  the  furs.  It  was  a  question  of  fact^ 
In  Yard  v.  Ford  2  Wms.  Saund.  174,  it  is  said  in  a 
note  that  it  shall  be  put  in  issue  whether  the  hold- 
ing of  a  market  in  such  a  case  is  a  nuisance  or  not. 
(He  cited  alsoFitsh.  Nat.  Brev.  n(b);  3  Bl.  Com. 
S19.)  Then,  next,  was  there  any  evidence  to 
flx  the  other  defendant,  Mr.  Manfield?  First,  it 
was  said  to  be  his  field.  It  was  clear  that  he 
claimed  to  be  in  possession  of  it,  and  he  ordered 
off  the  bailiff  who  came  in  to  number  the  sheep. 
That  was  sufficient  to  show  that  he  had  not  de- 
mised it  to  Ensor,  but  had  only  given  the  latter 
licence  to  hold  his  auction  there.  Had  he  demised 
it,  it  would  not  be  contended  that  he  would  be 
answerable  for  the  acts  of  his  tenant.  Then  there 
was  the  notice  given  by  him  not  to  trespass  on  the 
field  in  the  joint  occupation  of  himself  and  Ensor. 
[Clkasbt,  B. — Was  there  a  corporation  market 
going  on  on  the  28rd  Feb.  ?]  Yes ;  the  market  was 
open.  Whether  any  sheep  were  there  or  not  is 
immaterial— nay,  if  there  were  none,  that  only 
shows  that  Ensor*s  market  was  working  the  greater 
injoiy.  They  referred  also  to  sects.  66,  76,  and  77 
of  the  Local  Act  (4  WUl.  4,  c  16). 

ff.  T.  Cole,  Q.  C.  and  Bersy  for  the  defendants, 
tmora,  supported  their  rule.— The  proof  affirmatively 
of  the  existence  of  a  fair  and  of  its  disturbance  by 
the  defendants,  was  on  the  plaintiffs.  No  evidence 
had  been  given  fixing  Manfield's  liability.  Sup- 
posing the  court  holds  that  there  was  a  grant  of  the 
markets,  there  was  no  evidence  of  any  distinct 
licence  either  of  the  fairs  or  markets.  But  we  con- 
tend the  right  has  been  lost.  There  is  no  evidence 
of  a  continuons  user  of  the  market  on  the  particular 
Saturdays  on  which  the  disturbance  is  alleged.  In 
1806  occurs  the  first  notice  of  a  market,  in  an  entry 
in  the  corporation  books  of  a  resolution  to  hold  a 
fortnightly  cattle  and  sheep  market  for  the  public 
convenience.  Before  1806,  there  were  no  cattle 
markets  at  alL  The  Friday's  market  is  admitted  to 
have  been  given  up.  The  alleged  disturbances  were 
on  the  alternate  Saturdays,  and  there  is  no  case  to 
show  that  holding  a  market  on  a  different  day  is  a 
disturbance.  [Pioott,  B. — ^In  the  case  cited  from 
Saunders,  it  is  not  made  a  question  whether  the 
market  complained  of  was  held  on  the  same  day  as 
the  plaintiffs'  market,  or  on  some  other  day.]  The 
grant  of  the  market  does  not  enable  the  grantee  to 
exclude  another  person  from  his  own  field.  Nor 
does  the  right  to  the  market  cariy  the  right  to 
tolL  It  was  clear  from  sect.  82  of  the  charter  of 
Charles  L  that,  prior  thereto,  though  grain  had  been 
sold,  no  toll  had  been  taken.  In  1640  no  toll  was 
taken  on  the  sale  of  sheep,  but  U.  6d.  a  score  was 
paid  for  penning  them.  Toll  is  not  incident  to  a 
fair  or  market,  and  the  grantee  shall  not  have  it 
without  a  special  grant :  (Com.  Dig.  title  *'  Market, 
ToU,"  Ike.)  rCHANMBLL,  B. — May  there  not  be  a 
disturbance  of  market  even  if  there  be  no  grant  of 
toll?]  It  is  contended  there  cannot  be.  There 
would  be  no  nuisance,  no  deprivation  of  aught  to 
whidi  the  plaintiffs  were  entitled.  [Clbasbt,  B.^ 
Without  reference  to  toll,  direct  your  attention  to 
ttis:  Thefe  is  a  giant  of  a  market^  which  gives  a 


right  to  take  money  for  stallage ;  may  there  not  be 
a  disturbance  of  that  market  ?]  Not  if  there  is  no 
ri^ht  to  take  toll.  [Cleasbt,  B. — ^Then  the  grant 
of  a  market  as  a  franchise  comes  to  nothing?]  That 
is  so,  unless  there  be  a  disturbance  which  amounts 
to  a  nuisance.  The  sum  here  paid  was  not  toll  at 
all.  There  was  no  evidence  for  the  jury  showing 
any  disturbance  of  the  market  in  the  legal  accep- 
tation of  the  words. 

The  Ea/rl  of  EgremorU  v.  8wul,  6  A  lb  E.  924; 
6  L.  J.,  N.  S.,  205,  K.  B.J 

Mosley  v.  Wcdker,  7  B.  lb  0.  40 ;  5  L.  J.  358,  K.  B. 
Even  if  what  was  done  by  Ensor  on  his  own  land 
amounted  to  setting  up  a  market,  it  was  no  in- 
fringement of  the  rights  of  the  plaintiffs,  and  was 
not  actionable.  No  proof  was  given,  as  might  have 
been  done,  whose  cattle  they  were.  But  assuming 
them  to  have  been  [Ensor's  or  Manfield's,  it  was  not 
shown  that  if  not  sold  at  Ensor's  auction  they  would 
have  been  sold  in  the  plaintiffs'  market ;  and  it  is 
only  fair  to  assume  that  they  were  cattle  in  excess 
of  what  could  be  sold  in  the  plaintiffs'  market. 
There  was  no  evidence  of  the  sale  of  any  sheep 
here,  but  merely  the  statement  of  a  man  that  so 
many  sheep  were  in  the  field.  In  Yard  v.  Ford, 
{ubi  eup.)  cited  contm,  substantial  loss  and  damage 
were  found  affirmatively,  and  that  question  should 
have  been  put  to  the  jury  here.  In  Tlie  Mayor,  ^c, 
of  Brecon  v.  Edwards,  6  L.  T.  Rep.  N.  S.  293 ; 
31  L.  J.  368,  Ex. ;  1  H.  &  C,  a  good  definition  of  a 
market  and  what  amounts  to  an  infringement  of  it 
is  given  by  Wilde,  B.  Again,  the  defendant,  Ensor, 
was  the  son  of  a  resident  free  burgess,  all  whose 
rights  were  reserved  by  the  charter  of  Charles  I., 
and  confirmed  by  the  Municipal  Corporation  Act 
(3  &  4  WilL  4,  c.  76)  s.  2.  As  such,  therefore,  he 
had  a  right  to  sell  at  his  own  shop  or  in  his  own 
field  on  the  market  day,  a  proposition  clearly  laid 
down  in  Bridgeland  v.  Shapter,  5  M.  &  W.  375  ;  8  L.  J. 
N.  S.  246,  Ex. ;  and  in  The  Mayor,  (fc,,  of  Macclesfield 
V.  Chapman,  12  M.  &  W.  18 ;  13  L.  J.,  N.  S.,  32  Ex., 
Parke,  B.  says,  that  there  does  not  appear  to  be  any 
authority  that  the  mere  possession  of  a  nuurket 
implies  the  right,  as  a  matter  of  law,  of  preventing 
individuals  from  selling  marketable  articles  in  their 
own  shops  within  the  limit  of  the  market  on  market 
days.  In  the  case  of  the  Bailiffs  of  Tewkesbury  v. 
IHston,  6  East,  438,  there  was  a  special  exception  In 
the  declaration  of  the  defendant  as  not  being  a 
freeman  of  the  borough,  and  it  was  assumed  in 
argument  that  if  he  had  been  one,  the  case  would  have 
been  different.  There  was  the  same  exception  also  in 
the  BaUiffs  of  Tewkesbury  v.  BruJcweU,  2  Taunt.  120. 
[Chaknbll,  B.— The  present  case  differs  materially 
from  the  cases  that  have  been  cited.  Here  the 
defendant  is  an  auctioneer,  he  is  on  the  spot,  and 
several  hundred  sheep  are  there  to  be  sold.  Surely 
that  was  evidence  for  the  jury  that  he  was  there 
selling  Ihem,  unless  you  had  shown  that  they  were 
his  own  sheep,  and  also  that  it  was  his  own  field.] 
What  case  is  there  showing  he  was  not  en- 
titled to  carry  on  the  business  of  an  auctioneer  ? 
In  Wiltshire,  app.  v.  Willett,  resp.,  in  the  Com- 
mon Fleas,  5  L.  T.  Rep.  N.  S.  335 ;  31  L.  J. 
8,  M.  C,  which  was  an  appeal  from  justioes 
raising  the  question  whether  the  sale^  of  cer- 
tain goods  by  the  respondent  in  an  auction  room 
in  a  house  in  the  borough  of  Cardiff,  was  or  not  an 
infringement  of  the  Local  Market  Act,  Erie,  C.J., 
said,  **then  came  the  question  whether  the  auc- 
tioneer selling  them  is  within  the  exception"  (in  the 
Act).  '*  I  do  not  see  why  a  person  may  not  in  his 
own  shop  dispose  of  his  goods  by  auction,  private 
contract,  or  commission."  Moreover,  also,  the  site  of 
the  plaintiffs'  market  had  been  moved  from  without 
the  ancient  municipal  limits  to  a  spot  where  they 
had  no  right,  under  their  charter,  to  bold  it. 

Cur,  ado,  vuU^ 
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June  10. — The  judgment  of  the  court  (Channell, 
Pigott,  and  Cleasby,  BB.),  was  now  delivered  as 
follows,  by 

Chankbll,  B.  —  We  are  of  opinion  that  the 
yerdict  entered  for  the  plaintiffs  at  the  trial 
cannot  stand ;  also,  that  the  rule  obtained  by  the 
defendants  to  enter  a  verdict  for  them  ought  not 
to  be  made  absolute,  but  that,  for  the  reasons 
hereinafter  stated,  the  defendants,  if  they  desire 
it,  are  entitled  to  a  new  trial.  This  would 
be  sufficient  for  the  disposal  of  the  rule  now 
pending.  The  rule  to  enter  the  verdict  for  the 
defendants  did  not,  as  it  ought  to  have  done, 
specify  the  grounds  on  which  that  verdict  was 
claimed  ;  but,  on  the  rule  being  called  on  for  argU' 
ment,  it  was  agreed  that  all  points  open  to  the  de- 
fendants on  my  notes  should  be  raised,  and  the 
rule  was  accordingly  argued  on  that  footing.  As  we 
have  already  stated,  we  think  that  there  ought  to 
be  a  new  tnaL  Still,  as  on  the  argument  of  the 
rule,  questions  were  discussed  wUch  may  arise 
again  if  a  second  trial  takes  place,  it  may  be  an 
assistance  to  the  parties,  and  may  possibly  prevent 
the  necessity  for  a  second  triaJ,  if  we  state  the 
opinion  which  we  have  formed  on  these  various 
points,  although  in  the  result  they  do  not  affect  our 
present  judgment  that  there  ought  to  be,  if  the 
defendants  desire  it,  a  new  trial  The  declaration 
contained  four  counts,  in  two  of  which  the 
plaintiffs  allege  that  they  were  possessed  of  a  market 
m  the  borough  of  Dorchester,  and  that  the  defendants 
disturbed  that  market,  by  holding,  as  alleged  in 
the  first  count,  a  new  market,  and  by  exposing 
goods,  &c.,  for  sale  near  to  the  plaintiff's  market,  as 
alleged  in  the  second  count.  The  other  two  counts 
complained  of  similar  disturbances  of  the  right, 
which  the  plaintiffs  alleged  they  had,  of  holding 
four  fairs  in  the  year.  The  defendants  pleaded 
"not  guilty,"  and  they  also  traversed  that  the 
plaintiffs  were  possessed  of  the  market,  and  entitled 
to  hold  their  fairs.  At  the  trial  the  plaintiffs  put 
in  evidence  a  writ  ad  quod  damnum,  of  the  date  of  11 
£dw.  8,  and  the  inquisition  returned  by  the  sheriff 
to  that  writ,  by  which  it  appeared  that  the  profits 
of  the  borough  of  Dorchester  at  that  time  included 
three  fairs,  on  certain  named  feast  days,  and  also 
three  markets  eveiy  week,  on  Wednesdays,  Fridays, 
and  Saturdays.  There  was  also  put  in  a  grant  of 
£dw.  8,  founded  on  that  inquisition,  by  which  those 
franchises  and  customs  were  granted  and  confirmed 
to  the  mayor  and  burgesses  of  Dorchester  in  fee 
farm  for  ever,  at  a  rent  of  20/.  It  was  proved  that 
this  rent  was  paid  at  the  present  time.  There  was 
also  a  charter  of  Charles  I.  put  in,  confirming  the 
privileges  of  the  corporation.  We  think  that  there 
was  abundant  evidence  of  the  right  originally  to 
three  markets  In  the  week,  and  to  at  least  three 
fairs  in  the  year.  As  to  the  fourth  fair,  that  which 
the  corporation  claim  to  hold  on  the  I4th  Feb.,  evi- 
dence of  the  actual  holding  of  the  fair  for  a  con- 
siderable time  was  given,  which  was,  we  think, 
BufiSlcient  to  show  the  existence  of  the  right  to  that 
also.  Inasmuch,  however,  as  we  think  there  was  no 
evidence  of  disturbance  of  the  fairs,  it  is  not  neces- 
sary to  go  further  into  the  question  of  the  right  to 
the  fairs.  As  regards  the  holding  of  the  market, 
the  evidence  showed  that  no  market  had  been  held 
in  modem  times  on  a  Friday.  On  every  Wednesday 
and  Saturday  it  appeared  that  there  was  a  small 
market  held  for  the  sale  of  some  articles,  but  the 
important  question  in  this  cause  arises  as  to  the 
markets  for  sheep,  horses,  and  cattle ;  and  as  to  that 
it  appears  that  the  practice  for  many  years  has  been 
to  hold,  for  that  purpose,  what  is  called  a  great 
market  once  a  fortnight.  For  many  years  the  cattle 
market  has  been  held  on  every  alternate  Saturday  ; 
the  object  of  this  appears  to  be  the  convenience  of 


persons  frequenting  the  market;  and  there  was 
some  evidence  to  show  that  the  market  ground  had 
actually  been  open  every  Saturday  to  persons  who 
chose  to  bring  cattle  there  for  sale,  it  by  no 
means  appears,  therefore,  that  the  corporation  have 
lost  their  right  to  hold  a  cattle  market  every  Satur- 
day, or  ind^  every  Wednesday,  if  they  dioose  to 
do  so.  But,  however  that  may  be,  the  [daintiffs  can 
only  recover  in  this  action  for  disturbance  of  mar- 
kets which  they  actually  held,  and  they  only  appear 
.  to  have  held  cattle  markets  on  alternate  Saturdays. 
As,  however,  this  is  one  of  the  days  on  which  the 
markets  granted  were  originally  held,  and  so  far  as 
appears  upon  the  evidence  the  cattle  markets  have 
constantly  been  held,  and  always  on  one  of  these 
days,  we  are  of  opinion  that  tiiey  are  rightfully 
held,  so  far  as  the  day  is  concerned.  A  further 
question  was  raised  as  to  the  place  in  which  the 
market  was  held.  It  was  conceded  on  both  aides 
that  the  market  might  be  held  on  any  part  of  the 
ancient  borough.  The  market  field  however,  in 
which  the  market  has  been  held  since  shortly  titia 
the  passing  of  the  Municipal  Corporation  Act  is 
without  the  ancient  borough,  but  within  the  limits 
of  the  Parliamentary  borough  to  which,  for  aome 
purposes,  at  all  events,  the  ancient  borough  was 
enlarged.  The  question  is,  whether  upon  the  pass- 
ing of  that  Act  the  corporation  became  entitled  to 
hold  their  ancient  market  anywhere  within  the 
limits  of  the  borough  as  enlarged ;  and  that,  of 
course  depends  upon  the  words  of  tiie  Act.  The 
sections  principally  in  question  are  the  7th  and  8th. 
The  7th  section  says  that  the  metes  and  boundaries 
of  certain  boroughs  (amongst  them  Dorchester) 
^*for  the  purposes  of  this  Aetj  shall  be  thoae  of  the 
Parliamentary  boroughs.**  The  8th  section  says 
that  "every  place  and  precinct  which  ahall  be 
included  within  the  lands  of  any  borough  aa  therein 
before  provided,  and  none  oiher,  shaU  be  part  of 
such  borough,  and  in  those  boroughs  which  are 
counties  in  themselves  shall  be  part  of  such  county, 
and  of  none  other.  In  this  8th  section  the  words 
^*/or  the  purposes  of  this  Act "  are  not  used.  It 
appears,  indeed,  from  a  note  in  Bawlinson'a  Muni- 
cipal Corporation  Acts,  p.  14,  and  also  in  Chitty's 
Statutes,  p.  962,  that  some  of  the  copies  of  the  Act 
printed  by  the  king's  printer  had  those  words  in 
the  8th  section  also,  but  that  they  are  not  in  the 
Parliament  roil.  As  the  words  are  not  found  in 
any  of  the  copies  printed  since  attention  was  drawn 
to  the  point,  there  can  be  no  doubt  that  thia  latter 
statement  is  correct.  Probably  the  words  were  in 
the  Bill,  but  were  struck  out  before  it  passed ;  that, 
of  course,  cannot  affect  the  construction  of  the  A(A 
as  it  stands,  but  it  increases  the  probability  in  fact 
that  the  omission  of  the  words  was  intentional,  and 
therefore  justifies  us  in  giving  effect  to  the  difference 
in  language  in  the  two  sections  which  otherwise 
might  have  been  thought  so  slight  as  to  be  imma- 
terial. Now  what  is  the  effect  of  the  two  sections 
taken  together.  Sect.  7  says  that  "  for  the  purposes 
of  the  Act "  (within  which  sect.  8  would  apparently 
be  included),  the  boundary  should  be  so  and  so.  .  .  . 
Then  sect.  8  says  that  all  places  within  the  boun- 
daries defined  by  sect.  7  shall  be  parts  of  the  borough, 
without  any  restriction  as  to  their  being  so  for  the 
purposes  of  the  Act  only.  There  can  be  no  doubt 
that  the  main  object  of  sect.  8  was  rather  to  cause 
the  locality  attached  by  the  Act  to  boroughs  or 
counties  to  cease  to  form  parts  of  those  to  which 
they  had  before  belonged ;  but  if  the  language  by 
which  this  is  effected  is  efficient  to  attach  them  to 
the  borough  for  general  purposes,  more  extensive 
than  those  as  to  which  sect.  7  applied,  there  is  no 
reason  why  we  should  not  give  effect  to  that  arrange- 
ment. It  is  true  that  in  Beardsworth  v.  loorldngum^ 
1  Q.  B.  782;  10  L.  J.,  N.  S.,  254,  Q,  B.,  it  is 
said  by  the  court,  at  p.  791  of  1  Q.  B.,  (h«t  thc(y 
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find  DO  provinoD  in  the  Act  Bufficient  to  add  theae 
places  to  the  horoughs,  for  all  intents  and  purposes. 
But  it  must  he  remembered  that  that  case  was  a 
Tery  diCFerent  one  from  the  present.  If  it  had  been 
held  that  the  additional  parish  had  been  attached  to 
the  borough  of  Stamford  for  the  purpose  of  entitling 
the  inhabitants  of  such  additional  parish  to  the 
lifphts  which  the  inhabitants  in  the  old  borough  had 
bj  prescription,  the  result  would  have  clearly  been 
to  discvgard  the  policy  of  the  2nd  section  of  the 
Act)  by  which  ancient  rights  are  reserved  only  to 
those  persons  who  would  be  entitled  to  them  but 
for  the  passing  of  the  Act.  That  case  is  rather  like 
what  the  present  case  would  be  if  the  market  bad 
been  moved  before  the  boundaries  were  enlarged. 
It  appears  to  us  that  the  corporation,  being  at  tiie 
passing  of  the  Municipal  Corporation  Act,  entitled 
to  hold  a  market  at  any  place  within  the  jurisdic- 
tion of  their  governing  body,  became,  upon  the 
passing  of  that  Act,  entitled  to  hold  it  within  any 
part  of  the  district  to  which  that  jurisdiction  was 
enlarged,  and  that  there  is  nothing  in  the  wording 
of  the  7th  section  which  obliges  us  to  hold  that  the 
corporation,  by  holding  the  market  within  the 
pATt  added  to  the  borough,  had  forfeited  their  ancient 
right.  It  must  be  remembered  that  no  rights  would 
be  afifected  by  the  jurisdiction  being  enlarged  for 
this  purpose.  It  would  not  cause  any  acts  to  be 
disturbances  of  the  market  which  would  not  have 
been  such  before ;  for  a  market  in  a  borough  may 
be  disturbed  by  holding  another  market  near; 
whether  the  new  market  be  held  within  or  without 
the  borough.  The  moving  of  ike  market  could  only 
be  prompted  as,  undoubtedly  it  was  in  the  present 
case,  by  considerations  of  convenience.  It  was 
contended  that  if  there  had  been  a  disturbance 
at  all,  it  was  not  a  disturbance  by  both  defendants 
jointly.  Now  the  evidence  showed  that  the  defen- 
dant Ensor  was  an  auctioneer  who  at  one  time  had 
sold  cattle  by  auction  under  the  authority  of  the 
corporation  at  their  market;  but  that  latterly  he 
had  held,  at  another  place  close  by,  a  fortnightly 
Bale  of  cattle  by  auction,  which  appeared  to  have 
been  regularly  advertised.  There  can  be  no  ques- 
tion that  fhiB  is  substantially  another  market,  and 
that  it  differs  very  much  from  the  case  of  a  man 
telling  his  own  goods  out  of  the  market,  which  may 
or  may  not  be  a  wrongful  disturbance  according  to 
drcnmstancea.  The  cases,  therefore,  as  to  the  right 
of  persons  in  some  boroughs,  where  there  is  an 
ancient  market,  to  sell  marketable  goods  on  their 
own  premises  and  the  like,  do  not,  we  think,  apply ; 
because  what  is  complained  of  here  is  not  that  the 
defendants  sell  their  own  goods,  but  that  they  pro- 
ride  a  means  for  others  to  sell  their  goods  without 
bringing  them  to  the  market.  Then,  as  to  the  part 
taken  by  the  other  defendant.  It  appears  that 
Enter,  who  actually  conducts  the  sale,  does  so  in  a 
place  which  was  called ''  Mr.  Manfleld's  field."  There 
was  no  legal  proof  that  the  field  belonged  to  the 
defendant  Manfield.  It  appears,  however,  that  he 
was  present  on  some  occasions  when  the  sales  were 
going  on,  and  that  he  said  the  field  was  his  private 
field,  and  asserted  his  right  to  turn  off  a  police  con- 
stable who  was  counting  the  sheep  which  were 
being  sold.  He  also  serv^  a  notice  on  the  collector 
of  tolls  for  the  borough,  not  to  trespass  on  any  land 
belonging  to  him,  'Hhe  same  being  in  the  joint 
occupation  of  himself  and  Ensor."  It  was  con- 
tended that,  although  the  particular  place  was 
not  specified  yet,  as  there  was  no  other  land 
which  there  was  any  pretence  for  saying  was  in 
the  joint  occupation  of  the  defendants,  this  notice 
amounted  to  an  admission  that  Manfield  was  re- 
sponsible for  what  was  done  on  his  field.  Now  it  is 
not  necessary,  in  order  to  fix  a  defendant  with 
disturbing  a  market  that  he  should  have  actually 
sold.   It  would  also  appear  from  what  was  said  in  I 


MoaUy  v.  Chaduncky  7  B.  &  C.  47,  note,  that  merely 
receiving  rent  of  the  land  used  for  the  new  market 
from  the  persons  using  it  would  be  sufficient ;  and 
at  any  rate  receiving  rent  in  the  nature  of  stallage, 
or  any  increased  rent  in  consequence  of  the  use  to 
which  the  land  is  put  above  that  which  otherwise 
would  be  obtainable,  would  be  sufficient.  We  think 
that  the  interference  proved  on  the  part  of  Manfield 
amounted  to  evidence  to  go  the  jury  that  both 
these  defendants  were  taking  part  in  carrying  on 
the  fortnightly  sales.  It  remains  only  to  consider  the 
further  fact  that  the  sales  were  not  held  on  the 
same  Saturday  as  that  on  which  the  plalndffs  held 
their  cattle  market.  The  defendants,  on  the  argu- 
ment of  Ute  rule,  contended  that  on  this  ground 
there  was  no  disturbance.  At  the  trial  it  appeared 
to  me  that  the  points  which  Mr.  Cole  desired  to 
raise  on  behidf  of  the  defendants,  were  suihciently 
open  to  him  upon  the  plaintiff's  case,  and  it  was 
rather  at  my  suggestion  that  the  case  proceeded  no 
further.  I  find,  however,  from  my  note  that  the 
form  in  which  I  reserved  the  question  was  **  Leave 
to  move  to  enter  a  verdict  for  the  defendants  on  the 
counts  claiming  a  right  to  hold  the  markets,  if 
no  evidence  to  go  to  the  jury  in  support  of  these 
counts,  and  the  like  leave  as  to  counts  claiming  a 
right  to  hold  the  fairs.  Also  to  enter  a  verdict  for  the 
dSendants  if  no  evidence  to  go  to  a  jury  of  a  disturb- 
ance of  the  fair  or  market  for  the  defendant  against 
whom  there  was  no  evidence  of  a  disturbance." 
I,  however,  ruled  as  a  point  of  law  that  the  defen- 
dants, if  otherwise  guilty,  were  so,  though  the 
disturbance  was  not  on  the  day  on  which  the 
plaintiffs  were  entitled  to  hold  and  held  their 
market,  but  on  a  day  shortly  after.  According  to 
the  view  taken  upon  a  more  careful  consideration 
of  the  case  than  I  could  give  at  Nisi  Prius,  my 
direction,  though  not  incorrect  as  far  as  it  goes,  is 
not  sufficient  for  the  decision  of  the  case.  We  think 
the  law  to  be  laid  down  in  the  notes  to  Yard  v. 
Ford,  2  Wms.  Saund.  174,  that  is  that  where  a 
new  market  is  held  on  the  same  day  as  the  old,  if 
shall  be  intended  to  beti  nuisance ;  that  where  it  is. 
on  a  different  day  it  shall  be  put  in  issue  whether  it 
be  a  nuisance  or  not.  It  was  not,  however,  sug- 
gested to  me  that  the  true  view  in  such  a  case  was 
that  it  was  a  question  of  fact  to  be  left  to  the  jury, 
whether  the  old  market  was  injuriously  affected  or 
not.  The  contention  was  that  the  defendants  were 
not  liable  unless  the  disturbance  was  on  the  same 
day.  If  my  attention  had  been  drawn  to  it,  I  think 
that  which  was  the  object  of  all  parties,  namely,  to 
bring  the  matter  fully  before  the  court,  would  have 
been  carried  out  by  expressly  reserving  to  the  court 
a  power  to  draw  inferences.  If  that  had  been  done, 
we  should  have  been  prepared  to  draw  the  inference 
that  some  of  the  very  large  number  of  sheep  and 
cattle  sold  at  the  defendants*  sales  would,  if  these 
sales  had  not  been  held,  have  been  sold  at 
the  plaintiffs'  market.  This  would,  upon  the 
authorities,  clearly  support  the  verdict  for  the 
plaintiffs.  But  the  power  to  draw  inferences 
was  not  expressly  given  to  the  court.  Leave  was 
given  to  enter  a  verdict  if  there  was  no  evidence 
to  go  to  the  jury.  We  are  of  opinion  not  only  that 
there  was  evidence  to  go  to  the  jury,  but  that  there 
was  sufficient  to  support  a  verdict  for  the  plaintiffs, 
and  upon  which  that  verdict  ought  to  have  been  found. 
The  rule  to  enter  the  verdict,  therefore,  cannot  be 
made  absolute,  but,  as  my  direction  appears  not  to 
have  been  accurate,  the  defendants  are  entitled  to 
a  new  trial.  It  is  to  he  hoped,  however,  that  after 
the  opinion  which  we  have  expressed,  the  parties 
may  come  to  an  arrangement  which  may  avoid  the 
necessity  of  further  litigation.  Of  course  the  opinion 
which  we  have  formed,  as  far  as  questions  of  fact 
are  concerned,  might  be  altered  by  evidence  at  a 
second  trial ;  yet,  in  order  to  prevent  misapprehen- 
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8ioD,  we  think  we  ought  to  saj  that,  unless  the  facts 
are  substantially  altered,  a  Terdict  for  the  defen- 
dants would  be  wrong.  We  cannot,  however,  see 
that  we  are  authorised  to  draw  such  inferences  as  a 
jury  might  draw,  and  on  ^t  ground  we  are  obliged 
to  direct  a  new  trial. 

Rule  to  enter  verdict  for  the  defendantSy  discharged. 

Mule /or  a  new  trial,  abaolute.^a) 

Attorneys  for  the  plaintiffs,  Dangerfield  and 
Fraxer,  86,  Craven-street,  Strand,  W.C^  agents  for 
Sgmonds,  town  clerk,  Dorchester. 

Attorneys  for  the  defendants,  Rhodesy  Son,  and 
Dujfett,  68,  Chancery-lane,  W.C.,  agents  for  Andreme 
and  Cocheram,  Dorchester. 


COTJBT    OF    COMMON    PLEAS. 

Reported  fay  W.  Grahax  and  M.  W.  Mnir»t.i.Aw, 

BarrtotexB-at>LAW. 


TVresdby,  Nov.  24, 1868. 

CuTHBBRTsoN  (app.)  V,  Bttttbrwobth  (resp.) 

Parliament — Borough    vote — Oiambere — *'  Bouee  "    or 
"  other  building  "-  2  WilL  4,  c  46, «.  27. 

The  landlord  of  the  re^xmdent  rented  a  aei  of  chambers 
in  the  Temple.  Each  room  was  separated  from  the 
other  and  opened  into  a  vestibule  which  communicated 
with  a  landing  on  a  public  staircase.  The  respondent, 
a  barrister,  had  the  exclusive  occv^cHUion  of  one  of 
these  rooms  over  die  door  of  which,  opening  into  the 
vestibule,  he  had  exdusive  control : 

Held,  that  this  room  was  not  a  ^* house"  or  ^^ other 
building  "  within  the  meaning  of  the  2  WilL  4,  c.  45, 
s.  27,  and  therefore  that  the  respondent  was  not  entitled 
to  a  vote. 

This  was  a  consolidated  appeal  from  a  decision  of 
the  revising  barrister  for  the  city  of  London. 

Cabb. 

At  the  court  held  for  the  revision  of  the  list 
of  voters  for  the  Inner  and  Middle  Temple  in  the 
City  of  London  before  me  the  barrister  duly  ap- 
pointed to  revise  the  list  of  voters  for  the  city  of 
London,  in  which  the  said  Inner  and  Middle 
Temple  are  comprised,  William  Cuthbertson  on  the 
list  of  voters  for  the  parish  of  Saint  Peter-upon- 
Cornhill,  and  upon  the  register  of  voters  for  the 
parish  of  -Saint  Benedict,  otherwise  Saint  Bennett 
Pink,  both  in  the  said  city,  duly  objected  to  the 
names  comprised  in  the  schedule  hereunder  written 
of  the  persons  who  are  entitled  to  vote  in  the  elec- 
tion of  members  for  the  city  of  London,  in  respect  of 
the  occupation  of  chambers  in  the  said  Inner  and 
Middle  Temple,  when  I  decided  that  each  of  the 
said  voters  was  entitled  to  have  his  name  inserted 
or  retained  in  such  list.  And  the  said  William 
Cuthbertson  having  given  due  notice  of  his  inten- 
tion to  appeal  from  such  my  decisions,  and  it 
appearing  to  me  that  the  validity  of  the  objections 
of  the  said  voters  being  so  inserted  or  retained  as 
aforesaid,  depended  on  the  state  of  facts  and  the 
same  point  of  law,  I  did  declare  that  the  appeals 
af^ainst  such  decisions  ought  to  be  consolidated,  and 
William  Henry  Butterworth,  of  No.  6,  Paper- 
buildings,  being  one  of  the  persons  interested  and 
consenting  for  or  on  behalf  of  himself  and  all  other 
persons  in  like  manner  interested  in  such  appeals, 

(a)  The  oaae  went  down,  and  was  tried  a«jn  at  the  last 
Summer  (1869)  Aesizee  for  Dorsetshire,  Kingdon,  Q.  C, 
Lopu,  Q.  C,  and  B<neen,  appearing  for  the  plaintuFs,  and 
M.  Bere,  Q.  C,  for  the  defendants,  when  the  latter  consented 
to  a  Terdiet  for  the  plaintiffs  for  4001.  and  an  agx«ed  sam.  for 


to  be  the  respondent,  and  to  answer  the  said  appeal, 
I  named  the  said  William  Henty  Butterworth  to  be 
respondent  in  such  consolidated  appeal. 

The  landlord  of  the  respondent  rented  a  set  of 
chambers  in  the  Inner  Temple. 

This  set  of  chambers  formed  a  part  of  one  of  the 
floors  of  the  building  in  the  Temple,  which  part  is  so 
structurally  severed  from  the  rest  of  the  building 
as  to  be  of  itself  a  house. 

This  set  of  chambers  consists  of  two  rooms  and 
a  vestibule ;  each  room  is  severed  from  the  other, 
there  being  no  divers  communication  between  the 
two ;  each  communicated  by  its  own  door  with  the 
vestibule  which  communicated  with  the  landing  on 
a  public  staircase  by  a  door. 

The  subject  of  Uie  respondent's  occupation  was 
one  of  these  rooms. 

The  respondent  had  occupied  for  the  statutory 
period  exdusively,  and  as  sole  tenant,  this  room 
over  the  door  of  which,  communicating  into  the 
vestibule,  he  had  exclusive  controL 

Under  or  by  virtue  of  his  tenancy,  he  had  a  right 
of  way  over  the  vestibule,  and,  in  common  with  hit 
landlord,  who  occupied  the  other  room,  perfect  con- 
trol over  the  door  communicating  with  the  landing, 
so  as  at  all  times  to  command  free  ingresa  and 
egress  to  and  from  the  room  which  he  occupied,  as 
aforesaid,  from  and  to  the  said  landing. 

The  respondent  was  a  barrister  at  law. 

The  respondent  occupied  the  said  room  for  the 
sole  purpose  of  transacting  the  business  which 
came  to  him  in  his  pursuit  of  the  profession  of  a 
barrister,  and  not  for  a  dwelling-house. 

It  was  objected  that,  having  regard  to  the  above 
facts,  the  subject  of  occupation  of  the  respondent 
was  not  sufficient  to  be  qualifying  tenant  within 
any  of  the  qualifications  enumerated  in  the  27th 
section  of  the  Act  Will.  4,  c.  46. 

I  held,  regarding  the  above  fbcts,  that  the  respon- 
dent occupied  as  tenant  a  sufficient  tenement  to 
entitle  himself  to  be  duly  registered  to  vote  in  the 
election  of  members  for  the  city  of  London  within 
the  meaning  of  the  27th  section  of  the  said  Act. 

The  question  upon  which  the  judgment  of  Her 
Majesty's  Court  of  Common  Pleas  is  requested  is, 
whether  or  not  I  the  said  barrister  did  or  did  not 
rightly  decide  that  the  said  voters  were  entitled  to 
have  Uieir  names  inserted  in  the  register  of  voters 
for  the  said  city  of  London. 

F^'emtioe,  Q.  C,  for  the  appellant,  contended  that 
the  room  in  question  was  not  a  *'  separate  dwelling- 
house,"  or  a  ^  house  "  or  "  building  "  within  tlM 
meaning  of  the  2  Will.  4,  c.  46,  s.  27. 

The  Court  called  on 

Underdown  for  the  respondent. — The  respondent 
is  entitled  to  vote  under  sect  27  of  the  2  Will.  4, 
c.  45,  as  the  occupier  of  a  building  ejusdem  generis 
with  "shop,"  ** counting-house,"  &c.,  within  the 
meaning  of  the  words  *'  other  building  "  in  that  sec- 
tion. There  are  a  number  of  cases  to  show  what 
may  be  a  ** house"  within  the  meaning  of  the 
stAtute.  Wright  v.  The  Town  Clerk  of  Stockport,  5 
M.  &  G.  33 ;  1  Lutw.  32,  shows  that  a  room  may  be 
a  **  building  "  within  sect.  27. 

Toms  V.  Luckett,  5  C.  B.  23 ; 

Dovmvng  v.  Luchett,  5  0.  B.  40 ; 

Hervrette  v.  Booth,  15  0.  B.,  N.  S.  500; 

Brian  Keameifs  Case,  Aloook's  Beg.  Gas.  22. 
[BoTiLL,  C.  J.— if  you  are  right  in  this  case  it 
would  not  be  necessary  to  have  a  lodger  franchise.] 
The  distinction  in  the  case  of  a  lodger  is  that  the 
landlord  has  the  control  of  the  outer  door.  Wilson 
V.  Roberts,  11  C.  B.,  N.  &,  50,  was  only  a  question 
of  structural  severance.  The  real  question  is  if 
there  is  structural  severance  and  full  control  of  the 
outer  door.  OxMb  v.  Humber,  11  C.  B.,  N.  S.,  83,  is 
not  in  point. 
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iVoitiec,  Q.  C.  in  reply  was  not  called  upon. 

Boynx,  C.  J. — ^I  am  of  opinion  that  our  judg- 
ment should  he  for  the  appellant  No  case  cited 
goes  near  the  length  of  establishing  that  this  room 
is  a  ^'  house"  or  other  building  wiUiin  the  meaning 
of  the  Act.  The  cases  have  decided  that  where  a 
set  of  chambers  is  structurally  separated  and  used 
as  a  separate  building,  it  may  be  considered  as  a 
house,  but  the  ^ery  description  of  this  room  shows 
that  it  Is  part  of  a  set  of  chambers  and  essentially 
part  of  a  house  as  distinguish^  from  a  house.  I 
am,  therefore,  of  opinion  that  the  decision  of  the 
reviaing  barrister  must  be  reversed. 

Btlbs  and  Kbating,  JJ.  concurred. 

Brkit,  J. — ^I  am  clearly  of  opinion  that  this  is 
not  a  house  nor  such  a  building  as  is  meant  by  the 
2  Will.  4,  c  45,  s.  27,  though  I  am  not  prepared  to 
say  what  would  come  within  the  meaning  of  the 
word  "house"  in  the  Act. 

Judgment /or  the  appellant. 

Attorney  for  the  appellant,  J.  R.  BaHeg;  for  the 
rwpondenc.  Trovers^  Smith,  and  De  Gex. 


Tuesday,  May  4, 1869. 

Watoood  and  amothsb  (Petitioners)  v.  James 

(Respondent). 

Tauwtoh  Elbction  PBTmON. 

PajrUametU — Election  petition — Effect  of  decision  of 
Jvdge  seating  a  canaidate  claiming  the  seat — Second 
petition— 21  j-  32  Vict,  c.  125,  s.  11,  paragraph  13. 

A  petition  was  presented  against  the  return  of  C.  and 
claiming  the  seat  for  J.  The  judge  decided  that  C 
was  not  duly  ekcted,  and  that  J,  teas : 

Heldf  that  the  decision  of  the  judge  was  finals  and  that 
no  farther  petition  could  he  presented  against  the  return 
of  J, 

This  was  a  rule  calling  on  the  petitioners  to  show 
cause  why  an  election  petition  should  not  be  taken 
off  the  file  under  the  following  circumstances : 

It  appeared  from  the  affidavits  that  at  the  late 
election  for  the  borough  of  Taunton  there  were 
three  candidates.  Cox,  Barclay,  and  James.  The 
election  took  place  on  the  18th  Nov.  1868,  when 
Cox  and  Barclay  were  declared  to  be  duly  elected. 
A  petition  was  subsequently  presented  against  the 
return  of  Ck>x  by  two  electors,  who  prayed  the  seat 
for  James ;  and  the  grounds  of  the  petition  were 
bribeiy,  treating,  and  undue  influence.  Cox,  the 
respondent,  duly  gave  notice  that  he  intended  to 
object  to  the  return  of  James^  on  the  grounds  of 
bribery  and  treating,  but  at  the  trial  no  witnesses 
were  called  by  the  respondent,  though  his  counsel 
cross-examined  the  witnesses  for  the  petitioners 
with  a  view  to  prove  bribery  and  treating  on  the 
part  of  James,  and  in  his  speech  contended  that 
such  bribery  and  treating  was  proved.  The  trial 
took  place  before  Blackburn,  J.,  who,  on  the  5th 
March,  certified  that  Cox  had  been  guilty  of  bribery 
by  his  agent,  that  James  had  not  been  guilty 
of  bribery  or  treating,  and  on  the  scrutiny 
that  James  was  duly  elected.  The  Speaker  com- 
municated this  certificate  to  the  House,  and  the 
House  ordered  the  clerk  of  the  Crown  in  Chancery 
to  attend  the  House  with  the  return.  On  the  9th 
March  the  derk  of  the  Oown  attended  at  the  Bar 
of  the  House  with  the  return,  and  erased  the  name 
of  Cox,  and  inserted  that  of  James,  but  made  no 
other  alteration  in  the  return.  On  the  29th  March, 
and  within  the  proper  time  if  any  petition  could 
under  the  circumstances  be  presented,  Sundays  and 
QoodFridajB  not  bang  counted,  this  petition  was  pre- 


sented by  two  voters  against  the  return  of  James,  on 
the  ground  of  bribery,  treating,  and  undue  iufiuenoe. 
This  rule  was  subsequently  obtained  calling  on  the 
petitioners  to  show  cause  why  the  petition  should 
not  be  taken  off  the  file,  on  *the  ground  that  the 
judgment  of  Blackburn,  J.  was  final,  and  that  no 
fresh  petition  could  be  presented. 

Manistgy  Q.  C.  and  Cohen  now  showed  cause.  By 
the  31  &  32  Vict.  c.  125,  s.  5,  it  is  enacted  that  a 
petition  may  be  presented  against  an  undue  return 
or  undue  election.  That  section  is  general  and 
absolute  in  its  terms  without  qualification.  By 
sect.  6  the  petition  is  to  be  presented  within  twenty- 
one  days  after  the  return  has  been  made  to  the  clerk 
of  the  Crown  in  Chancery,  unless  the  petition 
alleges  corrupt  payments  after  the  return,  in  which 
case  it  is  to  be  presented  within  twenty-eight  days 
after  such  payment.  There  was,  therefore,  no 
means  of  petitioning  against  the  return  of  James 
open  to  any  of  the  constituents  up  to  at  least  the 
5th  March,  as  he  was  not  returned  till  that  date,  or 
the  9th  March.  By  the  7  &  8  Will.  3,  c.  7,  s.  5, 
every  return  must  be  entered  in  a  book  kept  by  the 
clerk  of  the  Crown.  The  entry  could  not  in  this 
case  be  made  before  the  9th  March,  and  the  entry 
is  to  be  made  within  six  days  after  the  return 
comes  into  the  office  of  the  clerk  of  the 
Crown.  Therefore,  as  James  was  not  returned 
until  the  9th  March,  this  petition  is  justifiable 
and  in  proper  time,  unless  there  is  something 
in  the  Act  to  prevent  its  being  presented.  By 
sect.  11,  par.  18,  of  the  81  &  32  Vict.  c.  125,  the 
determination  of  the  judge  is  to  be  final  to  all 
intents  and  purposes,  and  he  is  to  determine  who  is 
duly  elected  or  returned ;  and  by  sect.  53,  where  the 
seat  is  claimed,  the  respondent  may  give  evidence 
to  show  that  the  election  of  the  petitioner  was  void 
in  the  same  way  as  if  he  had  presented  a  petition. 
Under  that  section  Cox  might  have  gone  into  the 
question  of  the  undue  election  of  James  if  he 
had  liked,  but  it  was  not  compulsory;  and  the 
argument  on  the  other  side  is,  that  if  he  avails 
himself  of  that  power  any  other  petitioner  is 
barred,  and  that  it  is  immaterial  whether  he  does 
so  in  a  hostile  manner  or  not.  [Willbs,  J.— It  is 
the  same  as  if  two  petitions  were  tried,  and 
another  petitioner  proposed  to  try  the  question 
over  again.]  Any  number  of  petitions  may  be  pre- 
sented in  the  first  instance,  and  by  sect.  32  if  they 
are  not  prosecuted  vigorously  the  judge  may  call 
witnesses,  which  seems  to  meet  the  case  of  a  peti- 
tioner not  acting  bond  fide ;  but  there  is  no  such 
provision  for  a  case  like  this.  If  this  petition  is 
not  allowed,  the  constituency  are  at  the  mercy  of  the 
sitting  member,  who,  as  soon  as  his  seat  is  declared 
void,  has  no  interest  in  the  matter.  [Willbs,  J. 
referred  to  the  Southampton  case^  Rogers  on  Elections, 
8th  edit.  470,  where  a  petition  was  disallowed,  on 
the  ground  that  the  charges  might  have  been 
brought  forward  on  a  former  petition.]  Under  this 
statute  there  is  no  discretion  vested  in  the  court,  and 
all  the  arguments  of  the  other  side  would  apply  to  a 
case  where  the  recriminatory  case  had  not  been  gone 
into  at.^l.  By  the  5th  section  a  petition  may  be  pre- 
sented by  any  member  of  the  constituency  within 
twenty-one  days  after  the  return,  and  there  is 
nothing  in  the  Act  which  says  that  that  section 
does  not  apply  to  a  case  like  the  present.  If  this 
petition  is  not  allowed  the  result  will  be  that  a  can- 
didate may  become  a  member  against  whom  no 
petition  could  ever  be  presented,  and  none  but  the 
sitting  member  could  advance  a  recnminatory  case. 

MeUish,  Q.  C,  Giffard,  Q.  C,  and  Griffits,  in  sup- 
port of  the  rule. — ^This  is  a  judgment  in  rem  to 
determine  who  is  elected,  and  the  question  cannot 
be  reopened  as  if   it  was  an  inquiry  inter  partes. 
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That)  it  is  not  a  mere  proceeding  inter  partes  ia 
shown  by  the  provisions  in  the  Act  for  changing  the 
petitioner  and  respondent.  The  House  is  to  take 
the  decision  of  the  judge  as  final,  and  it  would  be  an 
enormous  inconvenience  that  where  a  gentleman 
has  been  charged  with  bribery,  and  has  fought  it  out 
and  been  declared  innocent,  any  elector  may  raise 
the  question  again.  The  candidate  who  claims  the 
seat  and  thus  presents  a  recriminatory  case,  is  in 
the  position  of  a  petitioner,  and  the  law  presumes 
that  the  sitting  member  wiU  duly  represent  his 
party ;  and  if  the  respondent  abandons  the  defence, 
any  elector  may  come  in  and  conduct  l^e  recrimin- 
atory case.  The  whole  scheme  of  the  Act  is  against 
the  contention  of  these  petitioners,  and  therefore 
the  court  ought  to  give  effect  to  the  plain  words  oi 
sect.  1 1,  which  say  that  the  deciaioo  of  the  judge 
shall  be  finaL 

BoviLi^,  C.  J. — ^In  this  case  a  petition,  which  was 
presented  by  two  voters,  sought  to  avoid  the  election 
of    Mr.  Serjeant  Cox,  and  daimed   the  seat  on 
behalf  of  Mr.  James,  and  upon  such  petition  it  is 
clear,  according  to  the  Act  of  Parliament,  that  a 
distinct  issue  was  raised  on  each  point  involved  in 
the  petition.    Sect  58  of  the  Act  gives  jurisdiction 
to  the  judge  to  try  the  issues  with  respect  to  the 
candidate  on  whose  behalf  the  seat  is  claimed.    By 
rule  7  of  the  rules  framed  by  the  election  judges, 
and  other  rules,  provision  is  made  for  carrying  into 
effect  the  intention  of  the  Leg^lature,  and  trying 
all  the  issues  raised  on  the  petition.    It  is  true  that 
the  candidate  may  be  no  party  to  tiie  petition,  but 
that  was   known    to    the   legislature,  and  from 
the  nature  of  things  it  is  probable  that  the  in- 
quiries  in   such   cases  will  be   conducted   with- 
out collusion.    The  inquiry  is  one  not  as  between 
party  and  party,  but  affecting  the  constituency, 
and  the  members  and  the  House  of  Commons  itself. 
Some  inquiry  is  to  be  made,  and  that  is  now  to  be 
before  one  of  the  judges,  and  he  is  to  determine  the 
issues  vaised.    One  of  those  issues  may  be  if  a  can- 
didate was  duly  elected  at  the  election.    That  was 
an  issue  distinctly  raised  in   this   case,  and  the 
parties  might  go  into  it  or  abandon  it;  but  there 
was  an  opportunity  to  discuss  and  determine  it.    If 
the  decision  be  against  the  candidate,  he  is  dis- 
qualified.   If  it  be  in  his  favour,  the  consequences 
follow  that  the  return  is  amended,  and  tibiere  are 
provisions  in  the  Act  to  carry  out  the  decisiou  of 
the  judge.    In  the  present  case,  of  all  others,  the 
matter  is  res  judicata,  as  not  only  was  the  isssue 
raised,  but  it  was  gone  into ;  evidence  was  not  pro- 
duced by  the  sitting  member,  but  he  was  contented 
with  the  cross-examination,  and  in  that  way  evidence 
waa  submitted  to  the  judge,  and  counsel  argued 
the  question.     Therefore,  the  issue  was  raised,  evi- 
dence upon  it  waa  gone  into,  and  the  judge  gave  his 
decision.    I  am  at  a  loss  to  distinguish  this  case 
from  one  where  witnesses  have  been  examined,  and  a 
scrutiny  has  been  gone  into  lasting  several  days  or 
weeks,  and  a  decision  given  in  favour  of  the  candi- 
date.   In  such  a  case  could  it  be  the  intention  of 
the    Legislature    that  exactly  the  same  question 
should  be  gone  into  again,  possibly  before  another 
judge,  and  in  fact  an  appeal,  without  any  power  of 
appeal  being  given  in  the  Act?  Sect.  11,  paragraph 
13,  expressly  declares  that  the  decision  of  the  judge 
shall  be  final  to  all  intents  and  purposes.    Can  it  be 
final  unless  it  is  to  conclude  the  parties  on  the 
matters  which  were  in  issue  ?    That  it  is  to  be  final 
is  shown  by  the  express  words  of  the  Act,  and  there 
is  no  power  of  appeal ;  and  by  sect.  13  the  House  of 
Commons,  on  being  informed  by  the  Speaker  of  the 
certificate  and  report  or  reports  of  the  judge,  is  to 
order  the  same    to    be  entered  in  their  journals, 
and  to  give  the  necessary  directions  for  confirming 
or  altering  the  return,  or  for  iaauiDg  a  writ  for  a 


new  election,  or  for  carrying  the  determinatioii  into 
execution  aa  circumstances  may  require.  In  this 
view  of  the  case  it  seems  that  in  every  instance 
where  the  seat  is  claimed,  whether  the  matter  is 
gone  into  or  not,  as  it  is  a  case  the  judge  may 
determine,  his  determination  is  equally  conclusive 
whether  evidence  is  given  or  not.  Therefore,  if  the 
seat  is  claimed  there  can  be  no  new  petition ;  and  I 
can  understand  why  that  should  be  the  scope  of  the 
Act,  as  that  was  substantially  the  practice  which 
obtained  before  the  Act  waa  passed  Where  the  seat 
was  claimed  ParliiuneDt  would  not  allow  the  matter 
to  be  gone  into  again,  and  here  the  question  waa  not 
only  raiaed,  but  waa  gone  into.  Under  the  former 
practice,  where  the  petition  proceeded  on  technical 
grounds,  it  seems  that  it  was  necessary  to  apply  for 
special  permisaioa  to  allow  a  petition  to  be  presented. 
It  is  sufficient  to  say  that  in  this  Act  of  Parliament 
there  is  no  clause  to  authoriae  a  new  petition  being 
preaented.  The  status  of  the  member  is  decided  by 
the  judgment,  and  that  is  binding  on  every  person, 
both  electors  and  candidates.  Therefore,  I  am  of 
opinion  that  the  present  rule  should  be  made  abso- 
lute, not  to  take  the  petition  off  the  file,  as  the  peti- 
tion has  been  presented,  but,  on  the  ground  that  the 
matter  has  been  already  determined,  I  think  all 
further  proceedings  upon  it  ahould  be  stayed. 

WiLLBS,  J.— I  am  of  the  same  opinion     I  agree 
that  it  is  better  to  stay  proceedings  on  the  petition, 
in  order  that  the  court  may  have  jurisdiction  over 
the  deposit.    On  the  main  question  the  only  doubt 
I  have  had  is  this,  that  unquestionably  James  has 
been  subjected  to  assaults  from  a  less  numerous 
body  of  opponents  than  if  he  had  been  returned  in 
the  first  instance,  as  then  any  voters  might  have 
presented  a  petition;  but,  as  matters  turned  out,  he 
was  only  exposed  to  the  recriminatory  charge  at  the 
suit  of  Cox,  or,  if  he  had  withdrawn,  at  the  suit  of 
any  peraon  who  might  have  been  aubstituted  as  a 
respondent.    It  has  been  said  that  a  member  not 
returned  in  the  first  instance  goes  through  a  less 
searching  ordeal ;  but  I  do  not  think  that  that  is  a 
practical  objection,  because,  though  each  voter  may 
preaent   a   petition    against    a    peraon    returned, 
he   is  not   entitled  to  do  so  in  respect  of   any 
private  claim — ^he  does  so  as  the  representative  of 
the  electors  of  the  borough ;  and  the  object  of  the 
Legislature  was  that  there  should  be  an  ample  oppor- 
tunity for  investigation.    If  an  unauooeaf ul  candi- 
date petitiofia  and  doea  not  claim  the  aeat,  no  harm 
can  bef  ^ ;  but  if  he  claima  the  aeat,  then  the  reapon- 
dent  ia  entitled  to  protect  himaelf,  and  before  the 
acrutiny  to  prove  a  recriminatory  caae,  to  ahow 
that  the  petitioner  cannot  atand  in  the  piace  of  the 
respondent    If  he  prove  a  recriminatory  case,  tiie 
petitioner  may  go  into  a  scrutiny  to  turn  him  oat, 
but  he  cannot  get  the  seat  himself.  But  the  interest 
of   the   peraon    who    claima    the    aeat,    and  the 
peraon   who    for   the   time   haa    it,    ia   aufficient 
to  inaure  a  proper  inquiry  and  all  proper  meana 
being  uaed.     That  may   account   for  the  Legis- 
lature   being    content    with    its    being    in    the 
option  of  the  respondent  to  bring  forward  a  re- 
criminatory case.    Besides  this,  a  respondent  who 
proceeds  to  trial  gives  pledges  of  good  faith,  and 
if  he  feels  disposed  to  cry  craven,  the  Act  provides 
for  his  doing  so,  when  no  great  ooats  are  incurred. 
And  then  the  Act  furnishes  ample  means  for  adver- 
tising, and  any  other  person  coming  in.    We  must 
be  guided  by  the  Act  of  Parliament,  and  it  appears 
to  me  not  to  be  competent  to  bring  forwaid  this 
matter  again,  especially  as  it  has  once  been  dis- 
posed of.    There  is  also  the  opinion  of  a  distin- 
guished Speaker  (see   the  IStmthampton  caae)  that 
these  proceedings  could  not  be  taken  under  the  old 
practice.    If  there  should  be  a  case  of  ooUusioa 
and  fraud,  I  oonoaive  that  ondar  the  tenna  cC  the 
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Aei,  if  beyond  our  eompetence,  it  is  within  the 
geneiml  competence  of  the  House  of  Commons  to 
deal  with  the  return  of  their  members.  Therefore, 
I  think  that  this  rale  should  be  absolute. 

M.  Smtth,  J. — I  am  of  the  same  opinion.  The 
original  petition  iuYoWed  not  only  the  question 
whether  Cox  was  duly  elected,  but  also  if  the  per- 
son for  whom  the  seat  was  claimed  was  duly  elected. 
On  thoee  questions  the  decision  of  the  judge  must 
be  given,  and  I  think  that  decision  is  nnaL  Lan^ 
gnage  could  hardly  be  stronger  that  that  of  para* 
gnph  13  of  sect.  11.  On  the  trial  of  the  petition, 
the  judge  is  to  determine  whether  the  member 
whose  return  or  election  is  complained  of,  or  any 
and  what  other  person  was  duly  returned  or  elected, 
or  whether  the  election  was  void.  The  judge  was 
thereioro  bound  to  determine  who  was  duly  ^ected, 
and  to  certify  such  determination  to  the  Speaker, 
sod  on  such  determination  being  certified,  it  is  to 
be  fiuAl  to  all  intents  and  purposes.  How  can  it  be 
said  that  the  determination  of  the  judge  that  Mr. 
James  was  duly  elected  is  not  final?  The  statute 
gives  no  means  of  reviewing  it,  but,  on  the  con- 
tniy,  says  that  it  is  to  be  final  to  all  intents  and 
parposea.  Mr.  Manisty  pointed  out  certain  con- 
sequences which  might  arise  from  the  electors  not 
being  able  to  question  a  decision  under  such  oircum- 
staaoes ;  but  more  serious  oonsequences  might  arise 
if  a  second  petition  were  allowed,  as  besides  the 
expense  and  vexation  of  a  second  inquiry,  two 
judges  of  co-ordinate  jurisdiction  might  give  oppo- 
site decisions  on  the  same  evidence.  If  the  evil 
suggested  by  Mr.  Manisty  exists,  the  Legislature 
must  supply  the  remedy  by  letting  voters  in  to 
present  a  counter  petition  against  a  person  claiming 
the  seat  The  whole  scheme  of  the  Act  is  that 
there  shall  be  but  one  inquiry,  and  that  the  de- 
cision on  that  is  a  decision  in  rem,  and  shall  be  final. 

Brbit,  J.— I  am  of  the  same  opinion.    It  seems 
to  me  that  there  are  two  questions,  first,  whether 
under  the  circumstances  any  petition  could  be  pre- 
sented,  and,  secondly,  if  it  could,  whether  it  is 
prsper  that  it  should  be  tried.    Neither  question 
could  arise  except  in  a   case  where  the  seat  is 
daimed    on   the   first    petition.     As  to  the  first 
question,  I   think   that   this    petition   could   not 
properly   be  presented  before  the  decision  in  the 
first  petition,  as  till  that  decision  was  given  the 
candidate  claiming  the  seat  was  not  returned.    Then, 
after  the  decision  by  sect.  18,  there  is  not  to  be  a 
new  return  made,  but  the  old  return  is  to  be  altered, 
and  when  altered  it  bears  the  original  date.    There- 
fore I  think  that  this  petition  could  not  be  pre- 
sented; and  that  does  not  tend  to  any  injustice,  as  a 
candidate  who  claims  the  seat  lay.-  himself  open  to 
sll  the  consequences  to  which  a  successful  candidate 
is  liable  on  petition.    If,  however,  this  is  not  so,  then 
te  next  question  is  if  there  can  be  a  second  trial, 
and  I  think  not,  as  the  judgment  in  the  first  case 
is  a  judgment  on  the  status  of  a  person,  and  bind- 
ing on  all  the  world.    It  is  to  be  binding  not  only 
on  the  persons,  but  also  on  the  House  of  Commons, 
as  they  are  obliged  to  carry  out  the  decision  of 
the  judge,  and  that  is  strong  to  show  that  it  is 
final  against  all  the   world.     That  is  also  shown 
by  the  power  which    is    given   by   the  Act  of 
hanging  the  petitioners   and  respondents.     Two 
objections  were  argued  by  Mr.  Manisty— first,  that, 
assuming  that  the  respondent's  case  was  not  con- 
ducted with  strength,  and  yet  without  fraud,  the 
dedsion  is  binding  on  the  constituency.    That  is  to 
some  extent  true,  but  sect.  82  is  the  means  adopted 
by  the  Legislature  to  meet  such  a  case.    It  may  be 
that  sect.  82  is  not  effective;  but  I  can  give  no  mean- 
ing to  sect.  82,  except  that  it  was  passed  to  meet 
the  difilcnlty  suggested.    Then  it  is  said  that  the 


petitioner  and  the  respondent  may  fraudulently 
collude,  but  a  judgement  in  rem  may  be  set  aside  on 
the  ground  of  fraud,  and  it  might  in  such  a  case  be 
argued  that  the  judgment  was  not  final.  What 
would  be  the  means  of  re-opening  the  question  I 
cannot  say ;  it  may  be  that  there  could  be  a  new 
trial  with  substituted  parties,  or,  as  suggested  by 
my  brother  Willes,  the  House  of  Commons  might 
themselves  deal  with  the  question.  But  suppose 
that  is  not  so,  then  all  that  can  be  said  is  that  this 
is  a  castu  omismsy  and  does  not  alter  the  construction 
to  be  put  upon  the  Act.  I  am,  therefore,  of  opinion 
that  this  petition  could  not  properly  be  presented ; 
and,  if  properly  presented,  I  think  it  cannot  be 
proceeded  with. 

Bmle  abBolute,  with  costs,  to  stay  all  proceedings  on 
the  petition. 

Attorney  for  the  petitioners,  W.  A,  Boyh, 

Attorneys  for  the  respondent,  Wyatt  and  Hoskins, 
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(Before   Lubh,  J.) 

Rsa.  V,  John  Moore,  (a) 

Evidence — Statement  oj  a  toitness  not  to  be  found  in 
his  dqwaition — Proof  by  the  derk  qf  the  magistrate 
that  such  statement  was  in  faet  made. 

If  upon  the  tnal  of  a  prisoner  a  witness  gives  evidence 
of  facts  of  which  no  mention  is  made  in  his  deposi- 
tion  as  taken  before  the  committing  magistrate,  the 
clerk  to  the  magistrate  mag  be  called  for  the  purpose  of 
stating  that  such  facts  were  stated  by  the  witness  when 
he  made  his  deposition,  but  ufere  not  taken  down  by 
him,  the  said  dirk. 

This  was  an  indictment  against  the  prisoner  for  a 
burglary  in  the  house  of  William  Wooid. 

The  prosecutor,  in  his  evidence  in  chief,  after 
stating  that  he  saw  some  one  in  his  room  whom  he 
believed  to  be  the  prisoner,  and  who  thereupon  left, 
said  that,  "I  called  to  my  man  and  then  went  down 
stairs ;  I  called  out,  *•  Rogues  are  in  the  house ; 
Moore  is  there* ^  Upon  cross-examination  as  to  the 
identity  of  the  prisoner,  he  was  asked  if  he  was 
positive  that  he  made  use  of  the  words,  **  Rogue9 
are  in  the  house ;  Moore  is  there  ?"  He  replied  that 
he  was.  His  deposition  taken  by  the  committing 
magistrate  was  then  referred  to,  when  it  was  found 
that  the  words  **  Rogues  are  in  the  house ;  Moore  is 
there,"  were  not  in  it.  The  witness  still  persisting 
that  he  made  use  of  those  words  when  giving  his 
evidence  b^ore  the  committing  nuigistrate, 

Clark,  for  the  prosecution,  proposed  to  call  the 
magistrate's  clerk  by  whom  the  witness's  deposition 
was  ta^en  for  the  purpose  of  proving  that  the  before^ 
mentioned  words  were  in  fact  used  by  the  witness 
when  giving  his  evidence,  but  that  he,  the  cleric 
did  not  take  them  down  for  a  reason  which,  if 
called  for,  he  would  explain. 

Carter,  for  the  prisoner,  objected  to  such  evidence 
being  given,  as  it  would  contradict  the  deposition, 
which  must  be  assumed  to  be  correctly  taken,  and 
which  indeed,  in  the  absence  of  the  witness,  would 
be  the  only  evidence  of  what  he  said  ;  that  it  was 
the  duty  of  the  clerk  to  the  justices  to  take  down 
all  the  evidence  given,  and  that  it  must  be  assumed 
that  he  had  done  so. 

(a)  B«ported  bf  T.  W.  S^vnas,  Bsq..  Biunjster'«fcpliaw. 
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LuBH,  J. — I  am  inclined  to  think  that  the  evi- 
dence is  admissible  for  the  parpose  of  explaining 
the  apparent  discrepancy  between  the  witness's 
deposition  and  his  present  evidence.  I  am  not  aware, 
however,  that  the  question  has  ever  arisen  before, 
and  I  will  consult  with  my  brother  Keating. 
Upon  his  Lordship's  return  he  said.  We  are  of 
opinion  that  the  evidence  is  admissible.  If  any- 
thing had  been  said  by  the  witness  in  favour  of  the 
prisoner  which  had  not  been  taken  down  the  pri- 
soner would  certainly  be  entitled  to  show  what  was 
omitted.  The  magistrate's  clerk  may,  therefore, 
explain,  if  he  can,  the  omission  of  these  words. 

Mr.  Fulford,  the  magistrate's  clerk,  was  then 
called,  and  he  stated  that  he  took  down  the  evidence 
of  Mr.  Wood  as  it  appeared  in  his  deposition,  and 
that  he  used  the  words  before-mentioned,  but  that 
as  he  (Mr.  Fulford)  understood  they  were  not 
spoken  in  the  presence  of  the  prisoner,  he  con- 
sidered that  they  were  not  evidence,  and  so  omitted 
them  from  the  deposition. 


NORFOLK    CIRCUIT— HUNTINGDON 
SUMMER  ASSIZES. 

Tueadajf,  Jufy  27,  1869. 

(Before  Btlbo,  J.) 

Rbg.  v.  Dabtnbll.  (a) 

Larceny  ly  a  servant, 

C.  D.  was  indicted  for  larceny  a»  a  servant.  He  was 
groom  in  the  service  of  the  prosecutor,  and  was  aup' 
plied  by  his  master  with  money  to  pay  for  the  heep  of 
the  stallion  of  which  he  had  the  charge.  In  the  course 
of  his  employment  he  stated  that  he  had  paid  three 
sums  of  Is,  2d,,  7s,  id.,  and  7s,  6(^,  to  one  Thomas 
Pcttfne,  which  was  untrue,  and  appropriated  these  sums 
to  his  oum  use : 

Heldj  that  it  was  not  loarceny. 

Beg  V,  Low  doubted. 

The  prisoner,  Charles  Dartnell,  was  indicted  for 
larceny  as  a  derk  or  servant  under  the  circum- 
stances detailed  in  the  following  evidence. 

Perkins  tor  the  prosecution. 

Prisoner  was  undefended,  and  pleaded  guilty  in 
the  first  instance;  but  the  learned  Judge,  having 
doubts,  directed  a  verdict  of  not  guilty  to  be 
substituted. 

Mr.  William  Story : 

The  pxisoner  was  in  my  employment  as  a  groom,  he  had 
charge  of  an  entire  horse :  he  oaed  to  be  absent  a  week  at  a 
time.  On  the  Slst  May  I  gaye  the  prisoner  one  soyereign 
in  gold  to  pay  the  expenses  for  the  <eep  of  the  horse  and 
himself ;  he  was  to  leaye  certain  brUs  unpaid,  bat  he  was 
directed  to  pay  Mr.  Payne  every  day .  Saw  the  prisoner  on 
the  Saturdur  mght  after  "Uie  Slst  May,  when  he  gave  me  an 
aacount,  and  told  me  that  the  entry  of  7».  2d.,  paid  on  the 
8rd  June,  was  in  Mr.  Payne's  handwriting.  On  the  7th 
June  I  paid  the  prisoner  another  11.,  and  he  produced  an 
account  at  the  end  of  the  week,  stating  he  had  paid  7«.  4d. 
on  the  10th  June.  On  the  14,tla.  June  I  gave  the  prisoner 
85s..  and  he  brought  an  account  the  following  Saturday  of 
havmg  expended  7«.  8d.  All  these  purported  to  have  been 
paid  to  Mr.  Payne. 

Mr.  Thomas  Payne  proved  that  the  prisoner  visited 
his  house,  but  that  he  never  paid  7s,  2d,  on  the  8rd 
June,  7s.  id  on  the  10th  June,  or  7s,  6d,  on  the  26th 
June ;  all  these  sums  were  still  unpaid. 

Btleb,  J.— What  coin  did  the  prisoner  steal? 
Bid  he  steal  the  sovereign,  or  the  change,  or  was  it 
only  an  omission  to  account?  This  is  one  of  those 
cases  where  the  master  never  had  the  possession  of 

(a)  Bsported  by  J.  W.  CoonB,  Esq.,  BsnristerHkl^Law. 


the  money  except  by  the  hands  of  the  servant ;  and 
it  has  been  held  repeatedly  that  under  these  drcum- 
stances  it  is  not  larceny. 

Perkins  quoted  Reg,  v.  £010,  10  Cox  Crim.  Css. 
168 ;  18  L.  T.  Rep.  N.  S.  642. 

Btlss,  J.  consulted  with  Cockburn,  C.  J.  Upon 
his  return  he  said  that  the  proposition  made  by  the 
prosecution  was  that  whenever  a  clerk  or  servant 
was  deficient  in  hitf  accounts  he  would  be  guilty  of 
larceny ;  that  was  a  very  serious  proposition ;  he 
was  not  satisfied,  and  would  reserve  the  question. 

The  jury,  upon  being  asked,  found  that  the  pri- 
soner was  a  clerk  or  servant,  and,  under  direction, 
found  him  guilty. 

Btlbs,  J. — ^This  is  one  of  those  cases  where  ths 
civil  injurv  and  the  criminal  act  were  very  nearly 
allied ;  if  a  servant  was  only  short  in  his 
accounts,  except  under  certain  circumstances,  it 
was  only  a  civil  wrong,  for  which  he  was  liable  to 
be  sued  in  the  County  Court.  It  seemed  in  this 
case  that  the  prisoner  was  an  ordinary  servant  at 
12s.  a  week ;  and  it  had  been  repeatedly  held  that 
the  receipt  of  money  by  a  servant,  which  was  never 
in  the  possession  of  the  master,  if  ai^ropriated, 
would  not  be  larceny.  If  he  only  deferred  giving 
an  account  he  was  clearly  not  guilty,  or  if  there  was 
only  a  deficiency  in  his  accounts. 

Verdict  guilty, 

Rbo.  v.  Dastkxll. 
Embezzlement, 

C,  />.,  not  authorised  to  receive  money  by  his  master, 
obtained  IL  for  and  on  account  of  hxs  master  from 
J,  S,,  but  not  while  in  his  emphument ;  he  was  never 
asked  to  account  Jor  it,  nor  did  he  admit  that  he  had 
received  U: 

Held  (per  Byles,  J,  dubitante),  that  he  might  be  eos- 
victed  under  2i  {r  25  Vict,  c.  96,  s.  68. 

HecUhcote  for  the  prosecution. 

The  same  prisoner  was  indicted  for  embeszling  U 
The  prosecutor  said  he  gave  him  no  authority  to 
receive  the  money ;  he  had  never  paid  it,  nor  did  he 
admit  having  received  it  Mr.  Smith  proved  that 
at  the  request  of  the  prisoner  he  paid  him  \L  on 
account  of  his  master.  In  answer  to  the  judge  the 
prosecutor  said  he  had  the  entire  right  to  prisoner's 
services. 

Heathcote  referred  to  24  &  25  Vict  c  96,  s.  68, 
which  did  not  render  it  necessary  that  the  mon^ 
should  be  received  by  virtue  of  his  employment 

Bylbs,  J. — If  he  received  it  while  so  employed 
the  statute  applies,  but  it  appears  that  the  allega- 
tion while  so  employed  is  not  proved,  but  my  im- 
pression is  that  the  statute  applies  to  this  case.  I 
have  no  very  serious  doubts  about  it. 

The  prisoner  could  not  obtain  bail  for  his  appear- 
ance to  come  up  for  judgment  if  the  points  reserved 
by  the  learned  judge  were  decided  in  his  favour,  ao 
he  was  sentenced  upon  the  indictment  for  embezzle- 
ment to  three  months*  hard  labour.  The  points 
reserved,  therefore,  wUl  not  be  argued.  No  judg- 
ment was  given  in  the  two  cases  of  larceny. 
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Mojf  SUt,  and  June  1st,  1869. 
LiONo  v.  Rbbd. 

Demxarer— Benefit     society  —  Certificate    of  nJes-' 

6  i-  7  WiiL  4,  c  82. 

The  trustees  of  a  Benefit  Building  Society  by  its  ISth 
rule  wen  emipoiw€snd  to  borrow  money,  at  interest  on 
legal  securitUy  and  be  indemnify  by  the  society,  the 
trustees  not  being  responsible,  and  the  money  borrowed 
not  to  exceed  a  certain  proportion  of  the  society's 
mortgages.  A  bill  was  filed  eharaing  that  the  rule 
was  invalid,  and  to  restrain  such  borrowing.  On 
general  demitrrer  to  such  bill. 

Held,  that  the  barrister's  certificate  was  only  conclusive 
as  to^  matters  ufithin  his  jurisdiction,  and  that  the 
Question  of  the  vah£ty  of  the  rule  was  one  upon  which 
by  possibility  the  plaintiff's  might  be  entitlea  to  relief 
at  the  hearing.    Demurrer  overruled,  reserving  costs. 

This  was  a  general  demurrer  for  want  of  equity 
to  a  bill  filed  by  Thomas  Heron  Laing,  on  behalf  of 
himself  and  idl  other  the  shareholders  of  the 
Northern  Counties  Permanent  Benefit  Building 
Society  except  the  defendants,  against  Matthew 
Reed,  William  Brogg  Leighton,  and  Mason  Watson. 
The  bill  stated  that  the  society  was  formed  in 
Jsnuaiy  1861,  at  Newcastle-on-Tyne,  under  6  &  7 
WHL  i,  c.  32,  and  rules  were  passed  at  a  meet- 
ing, and  certified  by  the  barrister  appointed  for  that 
purpose,  the  objects  being  thus  stated  :  For  raising, 
by  weekly  contributions,  a  stock  or  fund  to  enable 
each  member  to  erect  or  purchase  a  dwelling-house, 
or  other  real  or  leasehold  property.  The  affairs  to 
be  conducted  by  three  trustees,  two  stewards,  twelve 
directora,  and  a  treasurer,  surveyor,  auditor,  solicitor, 
and  secretary,  to  be  elected  annually,  except  the 
trustees  and  stewards.  The  trustees  ex  officio  to  be 
directors,  the  funds  and  property  being  vested 
in  them  subject  to  the  rules.  That  whenever  a 
shareholder  should  desire  to  receive  an  advance  he 
should  make  application,  and  if  he  did  not  offer 
security  when  the  secretary  gave  notice,  he  should 
forfeit  2s.  6d.  per  share.  The  secretary  at  the  first 
monthly  meeting  to  produce  to  the  directors  all  ap- 
plications for  advances,  to  be  dealt  with  in  a  manner 
specified.  As  the  society's  funds  accumulated, 
Dotioe  should  be  seit  to  shareholders  on  the  list  for 
advances  informing  them  when  they  might  receive 
them.    The  18th  rule  was  as  follows : — 

(1)  That  the  tmstees  for  the  time  being  may.  from  time 
to  ome  as  oooamon  shall  require,  borrow  and  take  up  at 
interest  any  som  of  money  from  any  banker  with  whom  the 
funds  of  this  society  shaiU  be  deposited,  or  from  any  other 
penon;  to  procure  which  the  trustees  may  ^ve  their  own 
mnonal  seenzitr,  and  they  shall  be  indenmined  oat  of  the 
mst  funds  of  this  society  which  shall  bereoeiyed.  (2)  That 
yie  parties  lending  money  to  the  trustees  of  this  society 
parsosnt  to  the  proTisions  herein  contained,  shall  be 
sikywed  interest  for  the  same  at  the  rate  of,  and  not  ez- 
eaeding,  51.  per  cent,  per  annum,  such  interest  to  be  payable 
half  yearly  or  otherwise  as  may  be  agreed  upon ;  and  that 
sU  k)aas  to  the  society  shell  be  repayable  to  the  lender  by 
giring  twenty-ei|rht  days'  notice  on  sny  monthly  meeting 
nS^t  of  the  society.  (8)  That  for  seonring  the  repayment 
to  the  person  or  persons  adYanoing  tiie  same,  of  slImonQTS 
to  be  ao  borrowea  bv  the  trustees,  on  behalf  of  the  society 
as  afonnud,  it  shall  be  lawful  for  them,  the  said  trustees, 
to  give  or  authorise  to  be  giTon  such  form  of  security  as 
Bsgr  be  legal  end  as  the  said  trustees  shall  think  proper 
and  necessary  for  or  in  respect  of  the  same.  (4)  lliat  no 
trustee  (except  by  his  consent  expressly  signified  in  writing 
on  the  seoonty  to  be  giren  to  any  banker)  shall  become 
lespoDsible  for  any  som  or  sums  of  money  so  borrowed  as 
afoTMaid.  And  (5)  That  the  total  sum  of  money  to  be 
borrowed  under  toe  rule  shsll  not  at  any  one  time  exceed 
two-thirds  of  the  amount  for  the  time  being  secured  by 
BMnrtcages  to  the  society,  including  mortsage  or  mortgagee 
for  which  such  advance  or  advances  may  be  required. 

That  the  society  had  carried  on  a  considerable 

business  for  eighteen  yean,  and  the  ^aintiff  on  the 


16th  Jan.  1869  became  a  member  and  the  registered 
holder  of  one  unadvanced  share,  the  defendants 
being  the  trustees.  That  said  defendants  from 
time  to  time  and  on  the  alleged  authority  of  said 
18th  rule,  had  borrowed  from  various  persons 
66,362^  19«.  8(2.  according  to  the  financial  statement 
of  the  society  ending  Dec.  1868,  and  submitted  to  a 
general  meeting  held  the  18th  Jan.  1869,  secured  by 
promissory  notes  signed  by  the  defendants,  and 
countersigned  by  the  secretary,  at  six  months, 
with  interest  at  5/.  per  cent.,  and  it  appeared 
by  such  statement  that  during  the  year  1868 
3482/.  2s.  lOd.  had  been  paid  out  of  the  assets  of  the 
society  for  interest.  The  bill  then  charged  that 
such  18th  rule  was  absolutely  illegal  and  invalid, 
and  that  the  borrowing  of  money  on  behalf  of  the 
said  society  was  beyond  the  powers  of,  and  a  breach 
of  trust  on  the  part  of,  the  defendants  as  trustees, 
and  the  payment  of  such  interest  was  a  misappro- 
priation of  the  funds  and  a  breach  of  trust,  for 
which  the  defendants  were  responsible.  That  the 
defendants  had  also  lent  a  portion  of  the  assets  to 
other  building  societies,  to  wit,  the  Grange  Perma- 
nent Benefit  Building  Society,  and  the  Gateshead 
Institute  Permanent  Building  Society,  who  were 
not  members  of  the  society,  on  the  security  of 
the  promissory  notes  of  the  trustees.  The  plaintiff 
believed  that  those  particular  loans  had  been  repaid, 
but  he  charged  that  they  were  absolutely  void  and 
illegal.  The  bill  then  charged  generally  that  the 
transactions  complained  of  were  illegal  and  invalid, 
and  incapable  of  confirmation  by  any  majority  of 
the  shareholders,  and  alleged  that  the  defendants 
threatened  and  intended  to  borrow  money  on  behalf 
of  the  society  and  pay  interest  thereon,  and  that  the 
defendants  ought  to  be  restrained  from  so  doing, 
and  from  lending  the  assets  until  the  moneys 
already  borrowed  had  been  repaid.  That  the  share- 
holders were  1400  in  number,  too  numerous  to  be 
made  parties,  and  their  interests  were  sufficiently  re- 
sented by  himself.  And  Uie  bill  prayed  a  declara- 
tion that  the  18th  rule  of  the  society  was  absolutely 
illegal  and  invalid,  and  the  borrowing  money  on 
behalf  of  the  society  and  pasdng  interest  on  it  out 
of  the  assets,  and  lending  any  part  of  the  assets  to 
any  person  not  being  a  member  thereof  were  beyond 
the  powers  of,  and  a  breach  of  trust  on  the  part  of, 
the  defendants,  and  every  other  officer  of  the  society. 
To  restrain  the  defendants  from  borrowing  money 
on  behalf  of  tiie  society  and  paying  interest,  and 
advancing  any  part  of  the  assets  to  any  member 
until  all  moneys  borrowed  by  the  defendants  had 
been  repaid,  and  from  advancing  any  part  of  the 
assets  to  any  person  other  than  a  member,  and  to 
provide  for  the  costs. 

Sir  Roundel  Palmer,  Q.  C,  Osborne,  Q.  C,  and 
Chilty,  in  support  of  the  demurrer,  contended  that 
there  was  a  statutory  power  to  make  rules,  and 
those  rules  being  certified  by  Mr.  Tidd  Pratt,  that 
was  conclusive  of  their  legality.  Independent  of 
that,  moreover,  the  terms  of  the  statutes  themselves 
showed  that  there  was  nothing  whatever  illegal  or 
invalid  in  the  18th  Rule.  Sums  were  entirely  com- 
parative, and  the  66,3621  Ids.  Sd.  might  not  be  a 
large  sum  compared  with  the  transactions  of  the 
society.  It  appeared  on  the  allegatiotis  of  the  bill 
to  be  a  flourishing  one,  and  had  continued  for 
eighteen  years  doing  a  large  business,  and  this  rule 
bed  been  acted  upon  satisfactorily  and  unquestioned 
during  all  that  period,  alone  good  evidence  of  its 
legality,  and  the  plaintiff  had  now  evidently  pur- 
chased the  least  amount  of  interest  he  could  ac- 
quire, merely  for  the  purposes  of  the  suit,  and  the 
court  would  look  with  little  favour  on  such  a 
person. 

MaUoch  V.  Jenkins,  14  Beav.  628 ; 

Amwtage  v.  WaXher,  2  K.  a^  J.  211-15 ; 
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6  &  7  WiU.  4,  o.  82,  8.  4  ; 

Dewhwrgt  T.  Clcurkaon,  8  £11.  &  Bl.  206 ; 

Pa/re  t.  Cleggy  29  Beav.  598 ; 

Tidd  Pratt's  Fraotioe  of  Benefit  SooietieB ; 

Pa/rher  v.  BuUher,  L.  Bep.  3  £q.  762. 

Glasse,  Q.  C.  and  Graham  HastinaSy  for  the  plun- 
tifif,  insisted  that  however  small  his  interest  that 
had  nothing  to  do  with  the  matter ;  the  case  stated 
on  the  bill  must  be  taken  to  be  true  on  the  de- 
morrer.  He  was  in  fact  a  much  better  person  to 
bring  forward  such  a  question,  only  haring  recently 
become  a  member,  and  therefore  not  having  ac- 
quiesced in  the  wrong.  It  was  a  question  of  great 
Sublic  importance,  and  on  the  authorities  the  certi- 
cate  of  the  barrister  was  only  conclusive  as  to 
matters  within  the  jurisdiction. 

KelsaZl  v.  ToAflor,  11  Ex.  513 ; 

Reg.  V.  Da/vi8,  W.  N.,  Q.  B.  Jan.  1866,  24 ; 

10  Geo.  4,  0.56,8.8; 

Qrimes  v.  Harriaon,  29  Beav.  440. 

Sir  BmrndeU  Palmer,  Q.  C.  in  reply. 

The  ViOB-CHAiroKLLOB.^Thi8  is  a  demurrer  to 
the  whole  bill  for  want  of  equity,  and,  therefore, 
the  question  is  whether  the  case  so  entirely  fails, 
that  I  am  bound,  at  this  stage,  to  allow  the  de- 
murrer and  put  an  end  to  the  litigation.  (The  Vice- 
Chancellor  referred  to  the  bill.)  The  objects  of  the 
society  as  stated  in  the  bill,  are  entirely  in  con- 
formity with  the  Act  of  Parliament,  but  it  is 
alleged  that  one  of  the  rules  is  entinly  beyond 
the  sccme  of  it,  vis.,  the  18th.  (The  Vlee- 
Chanoellor  read  the  rule.)  The  power  given  by 
this  rule  is  certainly,  on  the  face  of  it,  unlimited;  it 
is  **  to  borrow  any  sum  from  any  person,"  the  5Ui 
paragraph  of  it  only  contains  a  restriction  that  the 
amount  should  not  exceed  two-thirds  of  the  mort- 
gages including  the  mortgage  on  the  advance  itself. 
(The  Vice-chancellor  read  the  remainder  of  the  bilL) 
It  was  argued  in  support  of  the  demurrer  that  the 
court  would  not  look  with  mudi  favour  upon  a 
person  who  comes  after  eighteen  years,  no  member 
having  complained  during  all  that  time,  and  pur- 
chases a  single  share,  I  assume  for  the  purpose  of 
the  suit.  Mr.  Glasse,  for  the  bill,  answered  that 
by  saying  that  the  question  may  be  one  of 
general  importance ;  and,  for  the  purpose  of 
raising  that  general  question,  a  person  not  pre- 
viously mixed  up  with  the  affairs  of  the  society  is 
a  more  proper  plaintiff  than  an  old  member.  Upon 
the  demerits  of  the  plaintiff  and  the  object  of  insti- 
tuting the  suit  I  cannot  enter  on  Uiis  demurrer ;  I 
can  only  take  him  as  a  shareholder  prosecuting  the 
litigation  at  his  own  risk,  and  Uierefore  I  cannot 
allow  the  demurrer  on  that  ground.  It  is  next  said 
that  this  rule  was  certified  by  Mr.  Tidd  Pratt,  and 
all  rules  so  allowed  are  binding  upon  the  society, 
and  the  4th  section  of  the  6  &  7  Will.  4,  c.  32,  is 
conclusive  on  that  subject.  By  this  it  is  enac  ed 
that  all  rules  and  alterations  of  rules  for  the  manage- 
ment of  such  societies  from  the  time  of  the  certificate 
shall  be  binding  on  the  members  and  officers  and  all 
other  persons  having  an  interest  therein.  It  is 
then  said  that  the  certificate  is  conclusive,  and 
therefote  the  plaintiff  is  not  at  liberty  and  cannot 
sustain  any  claim  as  to  the  invalidity  of  this  rule. 
But  authorities  have  been  cited  on  the  other  side 
which  oblige  me  to  come  to  the  conclusion  that  that 
is  not  so.  Although  it  is  true  that  Dewhurst  v. 
Cfcarkson  (sup.)  decided  that  the  certificate  is  con- 
clusive, two  authorities  show  the  contrary. 
KeUaUy,  Taylor  (jntp.^  and  Reg,  v.  Dams  («i9>.),  where 
it  was  held  that  the  certificate  is  only  conclusive 
as  to  matters  within  the  barrister's  jurisdiction,  and 
will  not  give  validity  to  a  rule  repugnant  to  the 
objects  of  the  society,  in  strict  conformity  with  the 
Act.     The  lat  section  enacts  that  the  society  shall 


assemble  from  time  to  time  to  make  proper  and 
wholesome  rules  for  the  government,  &C.,  of  the 
society,  so  long  as  such  rules  shall  not  be  repugnant 
to  the  express  provisions  of  that  Act  and  the  general 
laws  of  the  realm.  I  admit  that  to  borrow  is  not 
repugnant  to  the  laws  of  the  realm ;  as  to  whether 
it  is  repugnant  to  the  provisions  of  the  Act,  I  do 
not  intend  to  decide  anything.  I  am  bound  to 
come  to  the  conclusion  that  at  this  stage  of  the 
case  I  cannot  put  an  end  to  it.  If  the  plaintiff 
makes  out  a  primA  fade  case,  the  question  must 
be  decided  at  the  hearing,  when  the  court  will 
be  able  to  act  upon  complete  information.  Now, 
the  Legislature  says  that  by  means  of  amall 
periodical  subscriptions  a  fund  may  be  obtained  to 
acquire  freehold  or  leasehold  property,  and  can 
I  say  that  it  is  repugnant  to  the  objects  of  auoh  a 
society  that  they  should  have  an  unlimited  power 
of  borrowing  and  lending  irrespective  of  the  amount 
of  the  assets?  As  I  understand  it,  the  object  of 
these  societies  is  to  receive  from  the  members 
certain  payments,  that  is,  an  income  from  such  pay- 
ments, fines,  Ac,  that  is  to  be  accumulated,  and 
when  it  is  found  that  they  have  more  than  they 
want  for  the  present  expenses,  that  they  should 
make  advances  to  members,  these  being  the  subject 
of  competition  by  ballot.  I  had  occasion  latelj,  in 
Ifi^ke  V.  Cbos,  to  consider  this  subject,  and  if  it  is 
said  that  in  order  to  noake  advances  money  should 
be  borrowed,  one  cannot  help  regarding  it  with  some 
suspicion;  and  upon  such  materials  as  the  biU 
presents  a  demurrer  is  a  very  inconvenient  form  to 
consider  such  a  question.  I  am  not  told  the  extent 
of  the  mortgages ;  they  mi^  amount  to  a  million, 
and,  if  so,  the  66,000iL  odd  is  a  small  proportion ; 
but  the  bill  alleges,  and  I  must  take  it  to  be  true, 
that  8652/.  was  paid  last  year  for  interest.  It  is 
settled  by  the  two  cases  cited  that  the  certificate  is 
not  final,  and  cannot  give  legality  to  that  which  is 
illegal  otherwise,  and  Sir  Boundell  Palmer  admitted 
that  this  rule  did  not  authorise  embarking  in  any 
trade,  nor  did  the  certificate  make  it  le^.  But 
I  find  it  decided  by  the  Court  of  Appeal  that 
the  certificate  is  not  absolutcdy  binding,  and  that  it 
has  been  held  that  an  order  signed  by  the  Lord 
Chancellor  and  Vice-Chancellors  under  the  Wind- 
ing-up Acts,  was  null  because  not  within  the  scope  of 
those  Acts,  and  by  the  Court  of  Exchequer  in  KeUaall 
V.  TyUr  {sup.)  that  it  was  not  within  the  province  of 
the  society  then  in  question  to  take  polidea,  all 
these  questions  I  shall  reserve  until  the  hearing,  not 
being  satisfied  that  such  an  unlimited  power  of 
borrowing,  is  within  the  provisions  of  the  Act,  and 
warranted  by  law.  Maliock  v.  Jenkins  (st^.)  was 
cited  in  support  of  the  demurrer ;  but  there  the 
Master  of  the  Rolls  stopped  the  litigation,  because 
there  was  an  attempt  to  keep  both  land  and  money 
by  raising  a  technical  question  ;  but,  subsequently, 
the  same  judge,  in  Grimes  v.  Harrison  (sup.)  decided 
that  it  was  &yond  the  scope  of  a  benefit  building 
society  to  transact  business  as  a  freehold  land 
society.  I  also  decided  a  similar  point  in  a  case 
where  one  man  purchased,  as  the  agent  of  another, 
and  repudiated  subsequently.  Without,  therefore, 
expressing  any  opinion  upon  this  question,  there 
being  considerable  doubt  how  far  such  a  power  as 
this  is  consistent  with  the  object  of  the  society, 
I  overrule  the  demurrer,  in  order  that  the  question 
may  have  full  consideration  on  all  the  facts,  and 
leave  it  now  entirely  open ;  and  I  shall  reserve  the 
question  of  costs  until  the  hearing. 

Solicitor  for  the  plaintiff,  John  Tucker, 

Solicitors  for  the  defendants,  Shum  and  Orossman 
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V.a  M.] 


Wbstwood  V,  MoKiB. 


rv.c.  M. 


/Vu%,  June  11,  1869. 
Wbbtwood  o.  McKib. 


WiB—Charity-^Gift  for  the  benefit  qf  the  Scotch 
Hrfc — Free  Church— Presbyterian  form  of  worship— 
Ofpris, 

A  testator,  who  died  in  1841,  by  his  will,  dated  in  1888, 
after  reciting  that  it  was  in  contemplation  to  build 
a  Scotch  kirk  /or  the  performance  of  the  Pres- 
Ufterian  form  of  worship  in  the  isUxnaof  Antigua, 
where  he  resided^  gave  1000/1  to  trustees  to  invest  in 
the  name  of  the  minister  and  members  of  the  kirk 
session  for  the  time  being,  and  in  aU  time  coming  for 
ecer,  the  interest  of  wMch  was  to  be  in  aid  of  an 
endowment  for  the  use  and  maintenance  of  such 
minister  as  should  be  inducted  and  performvng  the 
sacred  offices  and  duties  of  the  Scotch  lark  in  the  said 
island,  and  not  otherwise ;  and  if  no  such  kirk  should 
be  buiU  within  eight  gears  from  the  date  of  his  wiU, 
then  upon  trust  for  certain  persons  beneficialhf.  In 
1838.  shortlg  after  the  date  of  the  testator's  will,  a 
Pre^terian  brk  was  erected,  and  was  opened  for 
pubHe  worship  in  1842,  and  an  ordained  minister  qf 
the  Established  Church  of  Scotland  was  inducted  to 
the  kirk,  but  he  resigned  his  office  in  1843,  and  in 
1846  an  ordained  minister  qf  the  Free  Church  of 
Scotland  was  appointed  bg  the  colonial  committee  of 
the  Free  Kirk,  and  a  hree  Church  minister  had  ever 
since  continued  to  perform  the  duties  of  minister  of  the 
kirk,  according  to  the  Presbyterian  form  of  worship  ; 
and  a  kirk  session  according  to  the  constitution  of  the 
Free  Church  had  been  constituted,  and  was  then  in 
existence.  There  had  not  been  in  Antigua  any  other 
Scotch  kirk  during  the  last  thirty-six  years.  The 
testator,  who  was  a  member  of  the  EstabUahed  Church 
of  Scotland,  had  taken  great  interest  in,  and  was  a 
sfducriber  to,  the  scheme  for  building  the  kirk  : 

Held,  that  inasmudi  as  the  Established  and  Free 
Churches  of  Scotland  differed  only  in  matters  of 
Church  disc^Une,  the  charitable  gift  did  not  fail 

This  was  a  petition  in  the  cause  for  the  payment 
oat  of  court  of  a  fund,  the  suit  being  for  the  ad- 
ministration of  the  estate  of  Robert  Briggs,  late  of 
tlie  Island  of  Antigua.    The  details  of  the  pro- 
ceedings which  had  been  had  were  extremely  com- 
plicated, but  the  only  point  to  be  argued  related 
to  a  gift  of  IQOQL  in  bis  wilL    This  instrument  was 
dated  tlie  13th  Aug.  1838,  whereby  after  reciting 
that  it  was  in  contemplation  to  build  a  Scotch  kirk 
for  tbe  performance  of   the  Presbyterian  form  of 
public  worship  in  the  said  island  if  that  good  work 
should  be  proceeded  with,  and  brought  to  a  comple- 
tion, and  a  minister  of  the  Kirk  of  Scotland  should 
be  inducted  to  such  church,  and  performing  the 
sacred  duties  of  such  kirk  in  the  said  island,  the 
testator  directed  his  executors  and  trustees  to  invest 
in  good  and  safe  securities  on  interest  in  the  names 
of  the  minister  and  members  of  the  kirk  session 
for  the  time  being,  and  in  all  time  coming  for  ever, 
the  sum  of  XOOOL  sterling,  the  interest  of  such  sum 
to  be  in  aid  ot  an  endowment  for  the  use  and  main- 
tenance of  such  minister  as  should  be  inducted  and 
performing  the  sacred  offices  and  duties  of  such 
Scotch  kirk  in  the  said  Island,  and  not  otherwise. 
And  the  testator  further  directed  that  if  no  such 
kirk  should  be  built  within  eight  years  from  the 
date  of  that  his  will,  then  and  in  such  case  the  said 
principal  sum  of  1000^  should  remain  to  and  be 
part  of  his  trust  moneys  to  be  invested  as  therein- 
before directed. 

The  testator  died  on  the  3rd  May  1841,  his  estate 
being  administered  in  Chancery.  By  a  certificate  of 
the  chief  clerk  dated  the  20th  Jan.  1865,  in  pur- 
suance of  an  order  of  the  24th  Nov.  1856,  it  was 
certified  that  as  to  an  inquirr  who  were  then 
cBtitled  to  assoi  ol  6872»  17s.  8d^  being  the  amoont 


apportioned  in  respect  of  the  legacy  of  1000/.  be- 
queathed in  trust  for  the  benefit  of  the  Scotch  kirk 
in  Antigua,  it  appeared  that  in  1838,  shortly  after 
the  date  of  the  testator's  will,  and  while  he  resided 
in  Antigua,  the  erection  of  a  Scotch  kirk  for  the 
performance  of  the  Presbyterian  form  of  public 
worship,  was  commenced  at  the  city  of  St.  John  in 
that  island,  and  that  the  testator  took  great  in- 
terest in  it,  and  was  a  subscriber  to  the  scheme 
for  building  the  kirk ;  that  the  kirk  was  completed 
in  1842,  and  in  the  same  year  the  Rev.  Alex. 
Brown,  a  duly  ordained  minister  of  the  Established 
Church  of  Scotland,  was  duly  inducted  to  the  kirk 
which  was  opened  for  public  worship  on  the  9th 
Oct.  1842,  under  the  pastorship  of  Mr.  Brown,  who 
continued  to  perform  the  duties  of  minister  of  the 
kirk  until  June  1843,  when  he  resigned  the  office. 
That  in  Feb.  1846  the  Bev.  George  Anderson,  who 
was  an  ordained  minister  of  the  Free  Church  of 
Scotland,  but  was  not  an  ordained  minister  of  the 
Established  Church  of  Scotland,  was  appointed  to 
the  charge  of  the  kirk  by  the  colonial  committee 
of  the  Free  Church,  and  was  inducted  to  the  kirk 
and  continued  to  perform  the  duties  of  its  minister 
according  to  the  Presbyterian  form  of  public  wor- 
ship until  June  1850,  when  he  resigned.  That 
upon  such  resignation  the  Bey.  Peter  Mason,  who 
was  an  ordain^  minister  of  the  Free  Church  of 
Scotland,  but  was  not  an  ordained  minister  of  the 
Established  Church  of  Scotland,  was  appointed  to 
the  charge  of  the  kirk  by  the  said  colonial  com- 
mittee, and  he  continued  to  perform  the  duties  of 
minister  of  the  kirk  according  to  the  Presbyterian 
form  of  public  worship  until  the  year  1858,  when  he 
resigned.  And  that  it  also  appeared  that  with  the 
exception  of  an  occasional  temporary  supply  the 
office  of  minister  of  the  kirk  continued  yaoant  from 
the  time  of  Mr.  Mason's  resignation  until  the  21st 
July  1863,  when  the  Bey.  John  Smith,  who  was  a 
duly  ordained  minister  of  the  Free  Church  of  Scot- 
land, but  not  of  the  Established  Church  of  Scotland, 
was  appointed  to  the  charge  of  the  kirk  by  the 
colonial  committee,  and  on  the  6th  Oct.  1863,  Mr. 
Smit^  was  inducted  to  the  kirk,  and  had  erer  since 
continued  to  perform  the  duties  of  minister  accord- 
ing to  the  Presbyterian  form  of  public  worship,  and 
that  a  kirk  session  of  the  kirk  according  to  the  con- 
stitution of  the  Free  Church  of  Scotland  had  been 
constituted,  and  was  tlien  in  existence,  the  minister 
and  members  whereof  were  aU  members  of  the  Free 
Church.  That  there  was  not,  and  had  not  been  for 
the  last  thirty-six  years  and  upwards,  in  Antigua 
any  Scotch  kirk  for  the  performance  of  the  Presby- 
terian form  of  public  worship  other  than  the  aboye- 
mentioned  kirk.  The  chief  clerk  then  certified  that 
subject  to  the  question  whether  the  ministers  and 
elders  of  the  Free  Kirk  in  Antigua  came  within  the 
terms  of  the  gift  of  the  legacy  of  1000/.,  the  then 
present  minister  and  members  of  the  kirk  session 
of  the  said  kirk  at  the  city  of  St.  John  in  Antigua 
were  the  persons  (if  any)  who  were  then  entitled  to 
the  apportioned  legacy. 

Vaughan  Hawkins,  as  representing  the  charity, 
contended  that  the  exact  description  of  minis- 
ter and  members  of  the  congregation,  only  existing 
for  a  short  period  after  the  testator's  death,  and  the 
Free  Church  haying  been  in  possession  ever  since, 
the  court  must  apply  the  fund  cy  prhs ;  it  was  difficult 
to  understand  how  the  trust  could  fail.  [The  Vicb- 
Changellor. — In  Tlie  Attorney- Oenerat  y.  Munro, 
2  De  G.  &  S.  122,  it  was  held  that  the  Free  Church 
were  not  entitled.]  It  must  be  admitted  that 
the  Free  Church  is  the  only  Scotch  church 
now  in  Antigua. 

Attomey-Qeneral  y.  Mwrdcck,  7  Hare  445 ;  1  De 
G.M.&G.86; 

AttorMy-Genaral  y.  Bwnce,  L.  Bep.  6  Eq,  574 
lBL.T.Bep.N.S.742; 
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If  there  was  no  other  authority  on  the  subject  than 
that  the  charity  would  take  cypres.  Da  Casta  v. 
Parr,  Ambl.  228,  was  a  gift  by  a  Jew  for  an  assembly 
for  reading  the  law  and  instructing  the  people  in  the 
Jewish  religion,  which,  being  illegal,  the  bequest  was 
applied  towards  supporting  a  preacher  for  instruct- 
ing children  in  the  Christian  religion. 

Muggridge  y.  Tamwell,  7  Yes.  36 ; 

AtUymey-Generat  v.  Framcis,  W.  N,  1866,  280. 
In  the  latter  case  there  was  a  bequest  to  a  school 
in  Virginia,  which  disappeared,  but  there  was  a 
fund  in  court.  There  was  the  college  of  Wil- 
liam and  Mary,  howeyer,  in  connection  with  a 
similar  school,  and  the  Master  of  the  Rolls  held 
it  to  be  a  proper  object  for  the  gift,  but,  being 
a  foreign  charity,  no  scheme  was  directed.  The 
doctrine  of  cyprh  was  of  the  widest  possible  apidi- 
cation.  Hie  differences  in  the  different  sections  of 
the  church  in  Scotland  were  yery  minute :  (Taylor 
Innes'  Law  of  the  Creeds  of  Scotland).  Tlie  will 
here  was  made  during  the  struggle  when  the 
General  Assembly  of  the  Church  of  Scotland 
passed  an  Act  that  no  pastor  should  be  introduced 
contrary  to  the  will  of  the  people,  and  the  establish- 
ment rescinded  that  resolution. 

Gkuuy  Q.  C,  for  persons  interested  in  the  re- 
siduary estate,  insisted  that  the  doctrine  of  cy  prh 
had  been  carried  much  too  far.  The  words  here 
were  distinct  as  to  the  form  "  Presbyterian  form  of 
worship,*'  and  how  could  it  be  said  that  the  Free 
Church  form  the  least  resembled  it  ?  There  was 
such  a  distinction  that  hundreds  of  ministers  went 
out  upon  it.  Attorney' General  r,  Bunce  («i9>.)  did 
not  apply  there.  There  there  had  been  one  congre- 
gation for  seyenty  years,  and  a  set  of  strangers  came 
on  purpose  to  claim  the  legacy. 

Attomey-Oeneral  y.  Whitelu,  11  Yes.  241 ; 

Clark  V.  Taulor,  1  Drew.  6^ ; 

Cherry  y.  Mott,  1  M.  &  Cr.  123. 
The  testator  here  was  a  Presbyterian   and  took 
great  interest  in  the  erection  of  a  kirk,  and  his  in- 
tention could  not  haye  been  to  haye  giyen  it  to  a 
Free  Church  congregation. 

Bevir,  for  other  parties,  supported  the  same  yiew, 
submitting  that  the  court  would  carry  out  the  tes- 
tator's intention.  Here  the  words  excluded  any 
other  form  of  public  worship  than  Presbyterian. 
Moreoyer,  the  words  "  not  otherwise  "  were  yery 
strongly  in  fayour  of  that  yiew. 

G,  0,  Edwards  for  parties  in  the  same  interest 

The  Vicb-Changbllob.— I  think  if  it  is  neces- 
sary the  doctrine  of  cy  pris  must  be  applied  to  this 
case;  I  am  not  satisfied  that  it  must  be.  The 
general  object  of  the  gift  is  distinctly  stated  by 
the  testator,  who,  after  reciting  that  it  was  contem- 
plated to  build  a  Scotch  kirk  if  they  could  get  land 
proyided,  for  members  of  the  Kirk  of  Scotland,  he 
being  one  himself,  directed  his  executors  and  trustees 
and  the  suryiyor  to  inyest  on  good  and  sufficient  secu- 
rity, in  the  names  of  the  minister  and  members  of  the 
kirk  session  for  time  being  and  in  all  time  to  come, 
1000/.  in  aid  of  an  endowment  for  such  Scotch  kirk, 
and  not  otherwise.  That,  I  think,  means  except  in 
the  eyent  contemplated.  The  minister  was  inducted, 
and  a  Scotch  kirk  built ;  but  from  the  year  1843 
there  haye  been  a  succession  of  Free  Church 
ministers.  It  is  yery  possible  if  the  testator  could 
haye  foreseen  what  would  take  place  he  would  haye 
provided  for  the  money  in  that  event  not  being 
given  at  all ;  but  as  he  died  in  1841,  it  is  impos- 
sible to  conjecture  what  he  intended,  or  to  come  to 
the  conclusion  that  strict  Presbyterians  only  were 
to  be  the  objects  of  his  bounty.  There  is,  I  believe, 
little  or  no  difference  of  doctrine  between  Presby- 
terians and  Free  Churohmen,  except  in  pointa  of 


church  discipline,  and  therefore  I  think,  haying 
regard  to  the  object  the  testator  had  in  view,  the 
existence  of  something  which  will  carry  it  into 
effect  on  general  principles  is  sufficient.  As  I  said 
before,  if  it  should  be  necessary  to  apply  the  doc- 
trine of  Of  prhsy  I  am  clearly  of  opinion  it  must  be 
applied,  and  the  benefit  of  the  legacy  giyen  to  the 
Free  Church  rather  than  that  the  gift  should  fail 
altogether.  It  is  not  necessary  to  go  into  the  cases 
cited  by  Mr.  Glasse.  They  are  all  quite  distinguish- 
able from  the  present.  I  had  occasion  to  consider 
them  in  the  case  of  Attomeu- General  y.  Bvnee  (sup.), 
and  I  think  I  should  be  bound  to  hold  that  the 
rules  I  there  recognised  shall  be  applied  here.  The 
Presbyterian  views  were  there  fully  considered  and 
argued  upon,  and  there  was  a  minute  examination 
of  all  the  authorities,  and  I  came  to  the  conclusion 
that  a  Baptist  congregation  were  entitled  rather 
than  that  the  gift  to  the  charity  should  fail.  I  did 
so  because  between  the  Presbyterians  and  Baptists 
there  is  a  general  consonance,  except  in  matters 
of  church  discipline ;  and  so  here,  as  I  haye  ob- 
served, there  is  between  the  Free  Churchmen  and 
the  members  of  the  Kirk  of  Scotland.  On  the 
general  paramount  objects  of  the  testator,  therefore, 
I  am  of  opinion  that  the  charity  does  not  fail. 

Solicitors :    ChaiuUler  and   Crvudk ;    Fearon  and 
Clabon, 


ELECTION    PETITIONS. 

Reported  by  F.  O.  Csump.  Esq.,  BarriBter-at-Law. 

TAUNTON  ELECTION  PETITION. 

March  2,  8,  4,  ancf  5,  1869. 

(Before  Blackbubk,  J.) 

Political  association — Agency — Pc^pnent  of  barrister^ 
court  money  —  Bribery  —  Scrutiny  -^  Oomqftion  by 
strangers. 

There  existed  in  the  toum  a  Conservative  and  a  Liberal 
association^  each  of  which  generally  promoted  the  rs- 
tum  of  its  own  candidate,  and  assisted  the  registra- 
tration  of  its  own  supporters. 

The  managers  of  the  Conservative  Association  having 
circulated  addresses  and  papers  issued  Inf  the  candt- 
date,  wiU  be  presumed  to  have  done  so  with  his  know- 
ledge,  or  with  that  of  his  agents,  so  eu  to  constitute 
the  association  em  agent  of  such  candidaie,  and  to 
make  him  responsible  for  any  illegal  acts  of  its 
managers. 

Amongst  other  things,  the  managers  of  the  assodcUiou 
paid  5s  to  every  person  who  claimed  it  in  respect  of 
time  lost  in  attending  the  barrister's  court  at  the 
registration.  Severed  voters  claimed  and  received 
this  amount  who  had  not  attended  the  court. 

Held  to  be  bribery  by  the  association. 

Where  a  person  has  actually  attended  the  revising 
barrister's  amrt,  either  because  he  was  obliged  to 
do  so,  or  because  he  thought  he  was  obliged  to 
do  so,  and  has  actuully  lost  a  day*s  time  in  attend- 
ing there,  he  may  be  inferred  to  have  taken  the  com- 
pensation honestly  and  not  for  his  vote.  Bui  where 
nothing  has  been  done  to  entitle  the  person  to  the 
money,  the  injerence  must  be  that  he  took  it  Jor  his 
vote,  and  his  name  would  be  struck  off  on  a  scrutiny. 

Where  an  association  or  a  person  is  tacitly  allowed  by  a 
candidate,  or  with  the  candidate's  knowledge,  to  pro- 
mote  his  eketion,  that  is  some  evidence  to  show  that  he 
is  an  agent 

And  where  a  bocfy  acts  in  support  of  a  candidate,  the 
assistance  being  a  substantial  benefit,  and  he  does  noi 
hold  Ukem  off  or  repudiate  them,  he  must  accept  the 
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0»  a  icrutinyj  every  voter  who  is  sfiewn  to  have  been 
eomptedf  although  corr^ted  by  the  opposite  side  to 
that  on  which  he  voted,  and  even  thougn  the  bribe  be 
received  from  a  stranger,  wUl  be  struck  off.  The 
obka  of  a  scrutii^  is  to  €ucertain,  toithout  regard  to 
who  corrupted  this  man  or  that,  what  is  the  majority 
of  uncorrvpted  voters,  and  whether  there  is  a  mctfority 
for  an^fone  who  has  not  rendnred  himself  by  personal 
tnsamduct  tna^Mid^e  of  standing. 

This  was  a  petition  against  the  return  of  Mr. 
Segeant  Cox,  the  eeat  being  claimed  for  Mr.  James. 
Hie  evidence  and  points  in  tiie  case  are  sufficiently 
noticed  in  the  judgment. 

Balkmtine,  Serjt.,  and  J.  0.  Griffits  appeared  for 
the  petition. 

BodweU,  Q.C.,  and  CoOins  for  the  respondent. 

Blagkbubh,  J. — There  are  two  questions  raised 
by  this  petition,  touching  this  election.  The  first 
is,  the  assertion  in  the  petition  that  the  election  of 
Mr.  Serjeant  Cox,  who  was  returned  as  the  member 
for  the  borough,  is  void,  the  consequence  of  which 
would  be  that  there  should  be  a  new  election.  The 
other  is,  the  claim  of  the  seat  on  behalf  of  Mr. 
James,  claiming  that  he  ought  to  have  been  re- 
turned at  the  last  election,  and  should  now  be  the 
littiDg  member  for  the  borough.  The  two  matters 
come  on  together,  but  thej  inyoive  different  con- 
siderations. Upon  the  first  the  law  has  been  well 
established,  that  where  a  person  has  been  returned 
a  Member  of  Parliament  for  a  constituency,  and  it 
is  made  to  appear  that  he  has  obtained  his  seat  by 
any  corrupt  practice  (I  pass  by  other  matters  which 
are  not  relevant  to  the  present  question),  committed 
by  himself  or  his  agents,  the  seat  which  he  has 
obtained  by  means  of  that  corrupt  practice  is  not 
capable  of  being  retained,  and  the  election  must  be 
Tdd,  that  being  to  a  very  considerable  extent  a 
matter  affecting  personally  the  candidate  who  has 
been  returned  (though,  of  course,  involving  the  in- 
terests of  the  constituency  also),  depending  rery 
much  upon  what  he,  or  his  agents,  for  whom  he  is 
responsible,  have  done.  The  second  matter  iuTolTes 
a  different  consideration.  The  member  who  is  re- 
turned for  any  constituency  ought  to  be  the  mem- 
ber who  is  elected  by  a  majority  of  pure  and  unim- 
peached  voters  who  vote  at  that  particular  election ; 
if  anyone  failed  to  obtain  such  a  majority,  or  (what 
comes  to  the  same  thing)  if  it  cannot  be  prored  that 
he  has  obtained  such  a  majority,  there  must  be  a 
new  election ;  that  constituency  must  hare  a  fresh 
choice  to  return  such  member  as  they  choose  for 
the  purpose.  The  distinction,  therefore,  is  obrious 
there ;  it  is  not  any  longer  a  matter  merely  between 
the  two  candidates,  but  it  inyolyes  the  interests  of 
the  constituency.  The  constituency  are,  as  one  may 
•ay,  parties  to  the  question,  and  their  interests  must 
be  considered  as  well  as  those  of  the  sitting  member 
sod  the  candidate  who  claims  the  seat ;  it  is  neces- 
sary in  that  case  to  see  whether  or  no  there  is  a 
majority  of  pure  voters,  and  accordingly,  eyery 
voter  who  is  shown  to  haye  been  corrupted,  must 
be  struck  off,  for  whomeyer  he  yoted.  It  matters 
not  whether  he  was  corrupted  by  the  sitting  mem- 
ber, or  whether  he  was  corrupted  by  the  sitting 
member's  agents,  or  by  a  stranger;  eyen  if  cor- 
rupted by  the  other  side,  I  take  for  granted  the 
man's  vote  is  bad ;  if  a  man  accepts  a  bribe  for  the 
purpose  of  yoting^  say  for  Mr.  Serjeant  Cox,  and 
then,  having  been  so  corrupted,  yotes  for  Mr.  James, 
his  vote  cannot  be  counted  for  Mr.  James,  any  more 
than  if  Mr.  James  himself  had  bribed  him.  Or  vice 
MTM  if  it  were  to  be  shown  that  he  had  received  a 
bribe,  or  was  corrupted  by  somebody,  to  yote  for 
Mr.  James,  and  then  yoted  for  Mr.  Serjeant  Cox, 
▼ote  oooid  not  ftud  for  Mr.  Serjeant  Cox,  and  1 


must  be  struck  off.  The  result  is,  that  we  have  to 
see,  without  regard  to  who  it  was  corrupted  this 
man  or  that,  what  was  the  majority  of  uncorrupted 
yoters,  and  whether  there  is  a  majority  for  any  one 
who  has  not  rendered  himself  by  personal  miscon- 
duct incapable  of  standing.  If  there  is  such  a 
majority,  that  person  should  be  declared  returned 
and  substituted  for  the  sitting  member ;  if  that 
majority  is  not  made  out,  there  must  be  a  new 
election  in  case  it  is  shown  that  the  first  election 
is  yoid.  That  being  so,  the  first  question  to  con- 
sider is,  whether  there  is  shown  here  to  have  been 
corruption  and  bribery  on  the  part  of  Mr.  Serjeant 
Cox  or  his  agents;  I  may  say  at  once,  there  has 
been  no  eyidence,  and  no  ground  giyen  whateyer, 
for  saying  that  there  was  any  personal  bribery  or 
personal  corruption  on  the  part  of  either  candidate ; 
I  pass  that  by,  taking  it  for  granted  that  they  are 
both  personally  untainted  with  anything  of  the 
nature  of  bribery.  The  first  question  then  is,  has 
there  been  any  corruption  on  the  part  of  those  for 
whom  Mr.  Serjeant  Cox  is  reeponsiUe,  such  as  to 
make  his  election,  as  far  as  he  was  concerned,  yoid. 
Now,  the  great  matter  which  has  been  relied  on  has 
been  what  has  been  called  barrister's  court  money, 
and  the  proceedings  of  the  Conservatiye  Associa^ 
tion  in  paying  chat  barrister's  court  money;  and 
that  matter  I  diyide  in  this  way.  The  first  question 
is,  to  see  if  what  has  been  shown  to  haye  been  done 
by  the  Conseryatiye  Association  in  paying  that 
barrister's  court  money  was  a  corrupt  practice; 
and  secondly,  if  that  be  established,  whether  the 
relation  between  Mr.  Serjeant  Cox  and  that  Con- 
seryatiye Association,  or  those  who  acted  for  thexn, 
is  sudii  as  to  nuUce  him  responsible  for  them  as  his 
agents.  Now,  as  to  the  first  of  these  questions,  it 
depends  entirely,  I  think,  upon  the  true  construc- 
tion of  the  Corrupt  Practices  Act  (17  &  18  Vict.  c. 
102),  s.  2,  the  first  part  of  the  section,  and  its 
proper  application  to  the  facts  of  the  case.  That 
section  enacts,  *'  that  every  person  who  shall, 
directly  or  indirectly  by  himself,  or  by  any  other 
person  on  his  behalf,  offer,  promise,  or  promise 
to  procure,  or  to  endeayour  to  procure,  to  or 
for  any  person,  on  behalf  of  any  yoter,  or  to  or 
for  any  other  person,  in  order  to  induce  any  yoter 
to  yote  or  refrain  from  yoting,"  is  declared  to  be 
guilty  of  bribery.  That  is  the  section  we  haye  first 
to  consider;  it  is,  *' eyery  person  who  directly  or 
indirectly  by  himself"  giyes  money— I  pass  by 
eyerything  else — ^  to  any  yoter  in  order  to  induce 
any  yoter  to  vote  at  the  election ;"  that  is  made 
bribery  on  the  part  of  the  person  who  giyes 
it;  it  is  a  subsequent  section  that  declares  what 
shall  be  bribery  on  the  part  of  the  receiver.  We 
haye  to  see,  taking  that  section,  whether  the  facts 
here  proyed,  do  bring  the  Conseryative  Association, 
treated  as  if  it  were  a  person  within  that  category, 
as  having  giyen  money  to  induce  voters  to  vote. 
Now,  as  far  as  that  goes,  the  facts  do  not  seem  to  be 
yery  much  in  dispute  as  to  the  broad  outline  of  the 
case.  It  appears  that  the  registration  in  this  par- 
ticular year  happened  in  September,  at  which  time 
it  was  well  known  that  there  was  going  to  be  a 
contest  very  speedily  in  this  borough,  and  through- 
out all  England;  I  mention  that  date  because  it 
makes  a  substantial  and  important  difference  as  a 
matter  of  eyidence  in  considering  the  bearing  of  the 
matter.  If  there  was  a  registration  held,  as  pro- 
bably a  registration  in  this  autumn  will  be  held, 
at  the  beginning  of  a  Parliament  when  there  was 
not  likely  to  be  a  contested  election  for  four  or  five 
years,  one  would  hardly  consider  that  any  proceed- 
ings taken  at  the  registration  were  intended  to  in- 
duce yoters  to  vote  afterwards,  when  we  find  that 
the  canvass  had  already  commenced  at  the  time  of 
the  registration  in  September,  and  when  the  election 
was  expected  to  oome  q&  and  did  come  off  about  the 
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middle  of  November,  '.then  it  becomee  far  more  pro-. 
iNibie  that  what  was  done  in  connection  with  the 
registration  was  to  induce  voters  to  vote ;  I  only 
point  that  out  as  being  one  of  the  matters  of  evi- 
dence.   At  this  time,  when  no  doubt  the  revising 
barrister   held  his  court,  many  persons  who  were 
claimants,  some  of  whom  were  objected  to,  would 
attend  at  the  barrister's  court  to  support  their  case, 
or  to  see  if  any  objection  were  made  to  their  claims. 
Now  what  was  done  or  professed  to  be  done  on  the 
part  of  the  Conservative  Association,  was  to  repay 
those  persons  for  their  loss  of  time,  to  give  them  a 
day's  pay  for  their  loss  of  time  in  attending  the 
registration  court.    The  matter  differs  in  that  way 
from  what  it  would  have  been  if  there  had  been  a 
payment  given  to  them  for  their  loss  of  time  in 
attending  at  the  election  itself,  which  was  the  case 
in  one  of  the  cases  cited  by  my  brother  Ballantine, 
the  Deoonport   com,  14  L.  T.  Rep.  N.  S.  674,  where 
the  persons  who  were  paid  money  were  paid  for 
their  loss  of  time  in  attending  to  give  their  votes. 
Such  payments,  when  given  to  a  person  for  loss  of 
time  in  coming  to  deliver  his  vote,  inevitably  it 
seems  to  me  (I  cannot  see  how  there  can  be  a  doubt 
about  it)  are  payments  for  voting,  and  are  distinctly 
struck  at  by  the  express  words  of  the  section,  which 
I  shall  refer  to  afterwards,  when  I  come  to  speak  of 
those  who  received  the  money.    That  would  be  a 
distinct  and  clear  ease  within  the  very  terms  of 
the  Act;    and  there  is  nothing  further  than  to 
say,  was  there   a   payment   given   to   them   for 
voting?    But  when  the  payment  is  given  for  an 
attendance  at  the  revising  barrister's  court,  it  is  not 
within  the  express  terms  of  the  Act.    It  may  very 
well  be  that  there  should  be  a  payment  for  an  atten- 
dance at  the  barrister's  court,  which  should  be  bond 
fiidk  for  that  purpose,  and  no  other,  and  which  is  not 
meant  by  the  Act  of  Parliament.    From  the  fact  of 
paying  a  person  money  for  attending  to  be  put  upon 
the  register,  it  is  a  matter  of  inference,  that,  doubt- 
less, the  persons  who  put  the  voter  on  the  register 
expected  him  to  vote  for  their  party ;  no  doubt  that 
would  be  in  their  minds  at  the  time.    Doubtless, 
if  you  were  to  pay  a  man  direct  for  being  put  upon 
the  register,  and  to  offer  a  reward  for  every  person 
who  would   himself   come  and  be  registered  by 
the  Conservative  Association  or  the  Liberal  Asso- 
ciation, as  the  case  might  be,  it  would  not  be  as  a 
matter  of  law  that  that  would  be  a  bribe  for  a  vote ; 
but  it  would  be  a  matter  of  very  strong  observation, 
and  there  would  be  reasonable  ground  for  inferring 
that  those  who  paid  people  belonging  to  any  par- 
ticular political  party,  for  coming  and  being  put 
upon  the  register  did  expect,  as  part  of  what  they 
were  paying  for,  that  they  were  tu  vote  for  that 
party  when  the  election  came.   It  would  be  a  matter 
of  fact,  not  of  law,  but  the  inference  would  be 
strong  from  it.    When  it  is  merely  repaying  them 
what  may  be  called  almost  monev  out  of  pocket, 
the  loss  of  a  day's   work,  the  inference  is  by  no 
means  so  strong.    It  might  be  so  or  it  might  not ;  in 
each  case  it  would  be  a  matter  of  inference,  looting 
at  the  facts,  and  a  very  important  fact  would  be, 
whether  or  no  an  election  was  pending,  or  close 
approaching.    It  would  require  looking  at  that  to 
iee  whether  it  was  really  or  not  paid  to  induce  the 
votes,  or  whether  it  was  really  and  bona  fid%  a  re- 
payment for  money  out  of   pocket.    I  certainly 
think  that  it  would  be  a  wise  thing  on  the  part  of 
all  people  to  avoid  making  such  payments  at  any 
time,  because,  certainly,  it  is  always  open  to  the 
observation  and  inference  that  it  may  be  for  the 
corrupt  purpose  of    inducing  the  vote,  and  may 
therefore  be  considered  bribery.    In   the  present 
case,  however,  we  have  to  go  a  great  deal  further 
than  that.    I  think  where  it  was  bona  fide  it  would 
not  be  a  bribe ;  where  it  was  intended  to  induce  a 
TOti^  whioh  would  be  a  matter  to  be  ooUeeted  from 


the  whole  of  the  facts,  it  would  be  a  bribe.  In  the 
present  case  I  have  to  consider  whether  what  wss 
proved  was  such  as  to  lead  me  to  the  oondnsion 
that  I  ought  to  say  that  these  payments  were  made 
to  induce  the  vote.  First,  we  have  to  look  at  the 
dates.  The  registration  was  held  in  September; 
the  election  was  coming  off  in  the  middle  of  Novem- 
ber. About  the  first  week  in  November  these 
payments  were  made.  Five  shillings  is  a  very 
libera]  day's  pay,  but  not  in  itself  necessarily  s 
corrupt  one,  though  it  is  estimating  the  day's  wages 
pretty  high,  still  it  is  not  necessarily  corrupt, 
though  open  to  observation.  It  woiUd  almost 
appear  that  it  was  practically  paid  to  everyone  who 
would  come  forward  and  ask  for  it.  It  may  be  that 
it  was  want  of  business  habit ;  it  may  be  that  it 
was  not  intended,  but  no  precaution  seems  to  have 
been  taken  at  all,  except  an  endeavour  to  see  that 
the  man  who  came  forward  and  claimed  the  6s.  wss 
really  a  voter.  No  attempt  seems  to  have  been 
made  to  procure  from  the  persons  who  came  forwsid 
and  had  the  5s.  any  proof  that  if  they  had,  in  fact, 
attended  the  registration  court;  many  of  them  I 
have  no  doubt  had  attended ;  many  of  them  I  have 
no  doubt  had  not.  I  do  not  doubt,  from  the  natore 
of  the  evidence,  and  the  way  in  which  it  came  out| 
that  a  great  many  (what  number  I  cannot  tell,  but 
a  considerable  number)  got  the  6<.  who  had  no 
claim  at  idl  to  be  the  person,  or  to  be  claiming  on 
behalf  of  the  person  in  whose  name  they  got  it.  I 
have  very  little  doubt  that  there  was  a  considerable 
quantity  of  embezzlement  of  the  funds  of  the  Con- 
servative Association  by  persons  who  were  not 
voters  at  all.  But  that  is  not  what  I  am  concerned 
with  at  all  at  present,  but  to  try  to  see  what  from 
the  evidence  is  the  conclusion  which  I  ought  to 
form  of  the  motives  of  those  who  advanced  the 
money.  Now,  when  I  find  that  a  very  considerable 
sum  (we  do  not  know  with  precision  how  much  it 
was,  certainly  beyond  26^ ;  and  there  seems  to  be 
some  reason  to  believe  that  it  was  something  like 
60/.)  was  paid  to  a  large  number  of  persons  without 
any  check  at  all  to  see  that  they  really  had  done 
anything  for  it,  with  no  precaution  whatever,  except 
to  see  that  they  were  voters  on  the  registex,  which 
they  did  endeavour  to  see ;  and  that  this  payment 
was  made  a  considerable  time  after  the  registration, 
and  a  very  short  time  before  the  election  came  off, 
and  made  in  this  way  to  everybody  who  came  for- 
ward to  claim  it;  is  "there  any  reasonable  ground 
for  coming  to  any  other  conclusion  than  that  the 
motive  of  those  who  advanced  the  money  and  paid 
it  in  that  way  was  to  induce  persons  to  vote  at  the 
election  ?  I  have  thought  it  over,  and  I  cannot  my- 
self come  to  any  other  conclusion  than  that  it  was  so. 
If  that  be  so,  it  is  brought  at  once  within  the  terms 
of  the  section  I  read,  and  the  payments  to  those 
voters  were  payments  made  to  induce  the  voter  to 
vote ;  and,  consequently,  being  msde  with  that  in- 
tention on  the  part  of  the  person  who  paid  it,  they 
are  bribery  on  the  part  of  the  payer  of  the  money ; 
whether  or  no  they  are  corruption  on  the  part  of  the 

rrson  who  receives  it  depends  on  another  section, 
may  probably  as  well  point  out  the  difference 
between  them  at  once.  The  Srd  section,  the  first 
part  of  it  says,  "  every  voter  who  shall  before  or 
during  any  election  receive"  (I  pass  over  the  words 
that  do  not  bear  upon  this)  *'  any  money  for  voting 
or  agreeing  to  vote,  shall  be  deemed  to  be  guUty  of 
bribery."  Now,  it  may  very  well  be,  as  a  matter  of 
fact,  that  a  person  gives  money  (I  have  already  said 
that  I  have  come  to  the  conclusion  that  persons  did 
give  money  here)  to  all  voters  who  would  come  for- 
ward and  ask  for  it,  saying  and  holding  forth  '*  this 
is  paid  for  your  lose  of  tame  at  the  revising 
barrister's  court,  and  I  will  pay  money  for  loss 
of  time  at  the  revisiag  banister's  oourt  to 
1  aTti/  Totar  who  wiU  come  forward  for  i^"  hav- 
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ing  the  fuU  intention  thereby  to  indnoe  the 
voter  to  Tote  on  hii  own  side  and  in  support  of  his 
own  pnrtienlar  news ;  and  yet  it  may  so  happen 
that  the  voter  who  comes  forward  and  receives  that 
5s-  dcies  come  forward  honestly  and  bonajide,  because 
he  believes  that  he  is  entitled  to  the  money  for  his 
loss  of  time  ;  and  if  he  honestly  and  bonajide  comes 
forward  in  that  way,  I  do  not,  as  at  present  advised, 
think  that  it  would  be  bribery  on  his  part  within 
the  meaning  of  the  clause.  I  need  hardly  point  out 
that  it  is  a  question  of  fact,  and  as  a  general  prin- 
ciple where  a  person  comes  forward  to  receive  money 
which  ia  ^veu  as  a  bribe,  the  general  rule  of  evi- 
dence ai^Bes  in  all  such  cases  one  would  naturally 
ooodude  very  strongly  that  the  persons  took  it  as  a 
bribe,  though  it  by  no  means  follows  as  a  matter  of 
law  that  it  would  be  so,  and  in  regard  to  this  par- 
ticalar  case  there  are  many  instances  in  which  it 
would  require  a  good  deal  of  consideration  to  see 
whether  it  was  so  or  not  Where  a  person  has 
actually  attended  the  revising  barrister's  court, 
either  because  he  was  obliged  to  do  so,  or  because 
he  thought  he  was  obliged  to  do  so,  and  has  actually 
kwt  a  day's  time  in  attending  there  (and  the  matter 
to  be  ounsidered  is  a  matter  of  fact  to  see  whetiier 
that  was  so),  it  is  not  a  very  strained  or  unreason- 
able inference  in  his  favour  to  sav  that  he  may  have 
taken  the  os.,  unquestionably  believing  tiiat  he  was 
entitled  to  it,  and  not  believing  it  to  be  for  his  vote. 
Where^  on  the  other  hand,  a  man  has  not  attended 
the  revising  barrister's  court,  but  has  literally  done 
nothing  for  it,  and  has  not  a  pretence  or  colour  for 
it,  he  may  (I  will  not  say  as  a  matter  of  law  be  may 
not)  believe  he  is  entitled  to  receive  6s.  for  going 
there;  but  I  think  that  there  would  be  a  very 
strong  inference  in  such  a  case,  and  the  natund 
inference  would  be  that  when  he  took  the  6s.,  having 
nothing  else  to  give  for  it  but  his  vote,  he  took  it 
for  his  vote ;  and  his  name  would  be  struck  off  on 
a  scr«tiny.  I  need  not  say  that  in  such  a  case  the 
oooatituenoy  would  be  concerned.  We  must  neces- 
sariljr  ktaik  at  every  individual  case  by  itself  and 
spe  in  the  interests  of  the  constituency,  is  this  really 
a  bad  vote,  and  one  which  ought  to  be  struck  off  so 
as  to  tee  what  the  majority  of  pure  votes  were  ?  It 
is  not  an  inquiiy  that  I  am  particularly  desirous  to 
invite,  but  I  feel  bound  to  enter  into  it,  case  by  case 
and  name  by  name;  and  you,  brother  Ballantine 
and  Mr.  Rodwell,  must  consider  for  yourselves  both 
of  yott,  whether  that  can  be  done,  and  bow  far  it 
can  be  dune.  What  I  have  just  said  may  rather  be 
ooneideicd  as  a  parenthesis,  and  now  I  have  to  pro- 
ceed with  the  second  question  as  to  whether  or  no 
there  is  aulBcient  evidence  of  the  agency  in  this 
case.  Now,  upon  that  the  rule  of  law  has  long  been 
eatahtished,  and  has  been  ratified  by  acu  as  I  think, 
tiiat  in  Parliamentary  matters  we  are  not  to  con- 
sider the  strict  rule  of  common  law  agency  gene- 
lally  established  to  this  extent,  that  a  person  is 
responsible  for  his  agent  in  all  that  he  does 
witiiin  the  scope  of  his  authority,  but  is  not 
responsible  for  anyUiing  that  he  does  beyond 
the  scope  of  his  authority.  There  is  one 
exception  in  the  case  of  the  sheriff,  but  I  may  pass 
that  by.  8o  that  the  common  rule  of  law  would  be, 
if  yoa  employed  i  man  to  do  an  honest  thing,  and 
be  chose  to  commit  a  crime,  you  would  never  be 
responsible  criminally,  but  beyond  that  you  would 
Bot  be  even  responsible  civilly  for  the  crime  com- 
mitted when  the  instructions  you  gave  him  were  to 
act  as  an  honest  man.  But  in  Parliamentary 
election  law  it  has  long  been  established  that,  where 
a  person  has  employed  an  agent  for  the  purpose  of 
pnwunng  hie  election,  he,  the  candidate,  is  respon- 
sibltf  for  the  act  of  that  agent  in  committing  cor- 
mpdon,  though  he  himself  not  onlv  did  not  intend 
it  or  authorise  it,  but  though  bondfiU  he  did  his  best 
to  hinder  it.    The  rule  must,  at  timMi  fall  with  I 
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great  hardship  upon  particular  persons.  But  I  may 
just  mention  the  considerations  which  no  doubt  lea 
the  common  law,  as  I  may  call  it,  of  Parliament  to 
I'Ktablish  it.  Corruption,  as  we  all  know,  in  prac- 
tice and  in  fact,  is  seldom  or  never  done  by  the 
hand  of  the  candidate.  The  two  modes  in  which  it 
was  found  in  practice  that  corruption  was  carried  on 
were,  I  take  it,  principally  these :  persons  were  put 
forward  to  do  all  the  work  of  canvassing  and  con- 
ducting an  election,  who  did  it  comiptlv,  the 
candidate  purposely  keeping  himself  out  of  know- 
ledge of  anything  about  the  matter,  or  being  kept  by 
his  friends  purposely  out  of  knowledge  of  the 
matter,  so  that  he  should  have  the  full  benefit  of 
their  services ;  and  were  it  not  for  this  rule  which 
has  been  established  he  would  not  suffer  for  their 
misdeeds ;  he  would  put  forward  a  person  to  be  his 
agent,  and  conduct  bis  election  and  win  for  him, 
tdling  him  to  do  it  by  fair  means ;  if  the  man  won 
it  by  foul  means  he  would  have  the  benefit  of  it. 
That  is  one  of  the  great  reasons.  Another  great 
reason  would  be,  that  no  doubt  people  were  put 
forward,  as  to  whom  the  candidate  was  carefully 
kept  from  knowing  that  they  were  spending  any 
money,  or  doing  anything,  with  the  notion,  acoord- 
ing  to  the  loose  morality  that  prevailed  in  election 
matters,  that  when  the  time  for  petitioning  was 

Ssst,  those  persons  might  come  to  him  and  say,  **  I 
id  spend  that  lOOOiL  for  you  upon  the  election ;  of 
course  I  did  not  tell  you  about  it,  or  say  a  word 
about  it,  and  now  yen  are  bound  in  honour  to  pay 
me  that  1000/.,  of  which  you  had  the  benefit;"  and 
whidi,  in  point  of  fact,  the  candidates  did,  I  have 
no  doubt,  with  some  grumbling,  f«el  themselves 
bound  in  honour  to  pay;  accordingly  that  was 
another  reason,  that  wherever  a  person  was  in  such 
a  relation  to  the  candidate,  that  there  would  be 
reason  to  apprehend  that  consequence  following, 
there  the  Parliamentary  law  was  a  motive  for 
declaring  that  the  candidate  should  be  responsible 
for  the  act  of  his  agent  Those  were  the  guiding 
principal  motives  that  induced,  I  was  going  to  si^ 
the  enacting,  of  the  law,  but  I  should  rather  say  the 
establishing  of  the  law  in  practice.  Now  comes  the 
important  and  diflftcult  question,  to  say  what  is  the 
definition  of  agency,  for  which  the  candidate  would 
be  responsible ;  what  relation  between  the  candidate 
and  the  person  who  Is  shown  to  be  guilty  of  a  corrupt 
pracdoe,  would  be  sufficient  to  make  the  candidate 
responsible  for  that  person's  corrupt  practice ;  and 
upon  that  I  have,  of  course,  done  my  best  to  find  what 
others  may  have  spoken  about  It,  and  have  done  my 
best  to  reflect  upon  it  myself ;  and  I  am  not  able  at 
present  (and  I  rather  doubt  if  in  the  nature  of  things 
it  is  possible)  to  give  a  precise  definition  of  it.  I 
think  that  all  one  can  do  is  this,  to  say,  that  where* 
ever  a  person  is  in  any  way  allowed  by  a  candidate, 
or  has  the  candidate's  sanction  for  it,  to  try  to  canpr 
on  his  election  and  to  act  for  him,  that  is  some  evi- 
dence to  show  that  he  is  an  agent.  I  think  that  we 
cannot  come  further  (at  least  I  liavc  not  been  able 
to  come  further)  than  to  sajr  this :  if  in  the  ordinary 
course  of  things  I  had  a  jury  to  find  the  facts,  1 
being  a  judge  of  the  law,  the  direction  I  should 
give  to  the  jury  would  be,  to  say,  **  All  this  is  some 
evidence  of  agency ;  what  I  must  say  to  you  is  to 

Soint  out  what  I  consider  to  be  the  reasons  that 
ave  led  to  the  hkw  being  established  in  this  way;" 
in  the  present  case  the  particular  consideration 
would  be,  whether  or  no  the  agent  had  been  doing 
so  much  for  the  candidate*  whether  there  was  so 
much  conmodMM  done  that  it  would  be  just  (using 
the  Latin  phrase  quoted  bv  Mr.  Bodwell)  to  impose 
the  onus  upon  him ;  I  think  I  could  not  define  it 
better  than  that  I  should  say  to  a  jury,  *«  It  is  a 
question  of  mora  or  less ;  it  Is  tlie  extent  to  which 
it  goes.  If  there  is  evidence  to  show  that  the  par^ 
is  acting  for  the  member  who  is  returned,  then,! 
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think,  one  should  consider  him  to  be  an  agent ;  If, 
taking  the  spirit  and  object  of  the  rule,  you  think, 
bringing  your  commoa  sense  to  bear  upon  it,  tiiat 
ho  was  substantially  an  agent,"  I  think  that  is  all 
I  could  say  to  a  jury  ;  and  then,  as  the  Legislature 
hiive  thought  fit  to  make  me  both  judge  and  jury, 
1  must  apply  that  guide  as  best  I  can  myself.  I  at 
once  see  the  great  inconvenience  of  such  a  rule 
being  laid  tlown  in  this.  If  that  be  the  proper  guide 
to  be  tHkt-n,  the  law  must  be  rerj  uncertain.  It  is 
an  old  <ib8ervatiou  of  Selden  in  his  Table  Talk 
a{M>n  Equity,  as  thon  administered,  when  there 
were  no  fixed  rules,  but  according  to  the  coascienoe 
of  the  Chancellor,  that  equity  necessarily  is  as  un- 
certain as  a  meaaure  of  length  in  wliidi  the  writ 
was  made  the  Chancellor's  foot,  because  a  Chan- 
cellor's conscience  was  as  yariable  as  the  length  of 
a  Chanoellor*s  foot ;  a  remark  with  strong  sense  in 
it,  and  no  doubt  as  applicable  to  the  substantial 
oommoD  sense  of  an  election  judge  as  it  was  to  the 
conscience  of  the  Chancellor  in  those  days.  But  I 
have  been  unable,  after  the  best  consideration  I 
have  been  able  to  give  to  it,  to  devise  any  better 
rule.  I  shall  be  excessively  glad,  for  my  part,  if 
the  Legisliituro  can  find  out  a  bettor  rule  and  make 
an  enactnikfUt  to  apply  hereafter.  I  fihali  be  exces- 
sively glad  if  other  judges  can  discover  a  better 
rule.  I  have  not  yet  been  able  tii  do  so ;  but 
I  must  act  as  best  I  can,  according  to  nij'  light. 
Then  we  have  to  see  upon  this  particular  case 
what  the  evidence  comes  to,  and  that  is  not  exces- 
sively great.  The  evidence,  I  think,  establishes 
this,  that  there  w:is  a  Conservative  Association, 
of  which  Mr.  Tiirle  and  Mr.  Sheppard  were  two 
members  who  were  called  by  the  petitioners.  And 
I  may  observe  at  once  that  I  think,  as  regards 
Mr.  Turle  and  Mr.  Sheppard,  who  were  undoubtedly 
partisans,  and  might  be  expected  to  be  partisans, 
on  Mr.  fcierjoant  Cox*s  side,  though  they  were  in- 
clined to  get  a  little  irritated  and  angry  under 
crosa*examinatton,  I  did  not  see  the  slightest  ground 
for  doubting  that  they  both  honestly  spoke  the 
whole  truth  to  the  beat  of  their  knowledge  and 
U^lief.  1  daresay  there  were  little  inaccuraciea  in 
what  they  said,  and  perhaps  there  were  some  matters 
not  clearly  explained  ;  but  I  saw  no  reason  to  in- 
duce me  to  suppose  they  were  not  speaking  the 
truth  as  honest  witnesses.  From  their  eyidenoe  I 
gather  this :  that  this  association  waa  formed  as  a 
body  for  the  purpose  principally  of  conducting  the 
ri'gistration,  and  also  for  the  purpose  of  conducting 
the  election.  Whence  they  got  the  funds,  or  how 
they  got  the  funds,  those  gentlemen  were  njt  able 
to  tell  us  with  any  precision.  The  parties  who 
could  have  told  us  have  not  been  called,  and 
we  cannot  tell  where  they  got  the  funds,  but  they 
did  get  funds,  and  those  funds  were  deposited  in  a 
bank;  and  the  arrangement  with  the  bank,  no  doubt, 
was  to  honour  cheques  that  were  presented  signed. 
1  am  not  quite  sure  whether  by  three  members,  of 
whom  Mr.  Turle  was  one,  or  Hrhether  by  any  one  of 
those  three,  or  any  two  of  those  three ;  but  I  have 
no  doubt  that  the  fact  was  that  cheques  upon  the 
balance  at  the  bank  wero  to  be  si^ied  by  two  or 
more  of  those  members.  Mr.  Turle  did  sign  the 
two  cheques  which  wefe  applied  to  the'purpose  of 
making  the  fmyments  on  this  oocaaion ;  and  he, 
after  being  examined  both. by  Mr.  Serjeant  Ballan- 
tiue  and  myself,  was  unable  to  say  when  it  was 
agreed  that  the  money  should  be  paid,  or  who  it 
was  gave  the  directions  that  it  was  to  be  paid. 
The  result  was,  that  I  drew  the  conclusion  that  the 
fact  was  that,  fhoui^h  he  signed  the  chequca,  he  was 
liot  the  active  niemt)er  managing  the  matter ;  that, 
though  he  signed  the  cheques,  he  was  directed,  I 
suppose,  by  tlie  secretary,  Mr.  Clarke ;  and  when 
Mr.  Clarke,  the  secretary,  told  hnn  that  it  was 
tight  to  sign  the  cheque,  .ha  took  it  upon  his  word, 


and  signed  it.  I  mention  that  as  pointing  to  the 
conclusion  I  should  draw  from  what  Mr.  Turle 
said,  who  knew  but  little  more  about  it  than  that 
money  in  November  was  advanced,  though  whether 
it  was  26^1,  or,  as  would  appear  to  be  indicated  by 
the  ticks  on  the  book,  about  60/1,  one  cannot  pre- 
cisely tell.  I  may  observe  that  one  thing  that  leads 
me  to  believe  that  Turle  and  Sheppard  weie  pro- 
perly and  honestly  fulfilling  their  duty  as  wit- 
nesses, is  the  way  in  which  that  book  was  produced. 
It  was  unknown  to  the  petitioners.  It  was  suggested 
that  there  was  a  book.  Mr.  Turle  answered,  with 
every  appearance  of  sincerity,  that  there  was  such 
a  book.  He  said,  '*  It  may  or  may  not  be  at  my 
house.**  Then  he  wss  asked  to  go  and  look  tot  it; 
and  he  did  go  and  look  for  it,  and  found  it,  and 
brought  it.  That  at  once  produced  the  impression 
up<in  my  mind  that  he  was  honestly  telling  the 
truth.  Hai  he  said,  as  a  partisan  witness  might  have 
said,  that  the  book  was  lost  or  destroyed,  I  might 
have  entertained  a  different  view  of  the  matter.  I 
pass  that  by.  Then  we  flud  that  this  association  was 
formed ;  that  they  took  a  room  at  No.  2,  Hammett- 
street  When  they  took  it  does  not  precisely  appear. 
The  landlord  said  they  entered  into  possession  in 
October.  It  appears  that  that  must  be  inaccurate, 
or  else  they  were  twice  occupying  the  room,  because 
It  appears  from  the  evidence  both  of  the  man  Trent, 
who  was  the  messenger,  and  Mr.  Cross,  the  printer, 
that  there  were  some  of  these  things  done  in  this 
room  just  before  the  registration  in  September ;  and 
1  think  it  seems  probable,  from  what  one  of  the 
other  witnesses  said,  that  the  room  was  really  uken 
in  August,  and  not  in  October,  and  that  Mr.  Norman 
made  a  mistake  in  the  time.  It  is  not  impossible 
that  the  higher  rent  of  1/.  was  to  begin  in  October 
instead  of  August.  At  all  events  they  took  this 
room,  and  at  this  room  at  the  time  of  the  registra- 
tion, and  at  the  time  of  the  election  ;  and  this  much 
appears,  that  during  the  election,  in  that  room  the 
association  did  all  those  things  which  would  com- 
monly be  done  by  a  committee  for  promoting  an 
election.  They  issued  circulars ;  people  met  there, 
and  sent  out  circulars  ;  they  circulated  papers  from 
there,  and  had  messengers  there.  Now,  all  this  was 
done  by  them  in  this  way ;  and  it  aiipears  distinctly 
enough  that  it  was  done  openly,  and  must  have 
been  over  a  considerable  tima  They  were  known 
to  be  actively  acting  on  the  canvass  in  favour  of 
Mr.  Serjeant  Cox,  and  there  was  every  probabiiitj 
that  Mr.  Serjeant  Cox  and  his  agento  would  know 
it,  from  its  being  a  matter  that  there  was  no  secret 
about.  Then,  further,  there  is  distinct  evidenoe 
that  at  the  time  of  the  registration  Mr.  Cox's  agents 
were  aware  of  this  association  working  there,  and 
that  they  acted  in  concert  with  them,  and  helped 
them  by  sending  circulars,  and  causing  circulars  to 
be  printed,  which  were  paid  for  by  Mr.  Shei^iard. 
That  does  not  come  to  very  much,  but  it  brings  the 
thing  to  this  point,  which  is  the  point  upon  which  I 
think  the  important  case  turns.  We  have  it  that 
this  body  are  acting  as  canvassers  lor  Mr.  Cox, 
actively  acting  in  promoting  the  election  at  this 
time,  and  that  fact,  I  think,  we  must  fairly  take  it, 
was  known  to  him  and  his  people.  Now  does  that, 
without  taldng  any  more,  raise  a  primd  facie  case 
which  would  call  for  an  answer  f  I  think  it  does. 
I  think  when  it  appears  that  things  are  done  openly 
in  that  way,  which  in  the  ordinary  course  of  things 
would  not  be  done,  except  with  the  cognisance  of 
a  candidate  who  sanctioned  them,  the  fair  and 
natural  inference,  in  the  absence  of  proof  to  the 
contrary,  would  be  that  they  were  done  by  a  person 
acting  as  agent  for  the  candidate.  If  that  be  so, 
then  there  U  some  evidence  arinng  upon  that,  and 
the  principle  of  the  chimney  sweep^s  case,  Armonf  v. 
IMlammef  1  Smith's  Leading  Cases,  at  onoe  applies 
very  strong^.    I  am  very  far,  indeed,  from  thiuik- 
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ing  that  that  eridenoe  which  I  have  men- 
tioned woold  be  ooncIufliTB  at  aU.  I  think  it 
was  quite  open  to  Mr.  Cos  himseif  and  bis 
agent  to  have  been  called  to  show  that  they 
bad  no  communication  with  that  body;  that 
tfaej  repudiated  it,  and  if  that  repudiation  waa 
•o*«  HdB,  thejr  would  not  certainly  be  responsible 
for  their  acts.  I  should  be  sorry  to  lay  down,  for 
example,  that  every  liberal  candidate  in  London 
should  be  lesponsible  for  the  acts  of  the  Beform 
Lemgue,  Many  similar  cases  might  be  supposed. 
The  candidate  may  show  that  the  body  acting  in 
that  way  was  acting  officiously  for  him,  as  I  may 
cull  it,  that  It  waa  not  with  his  consent,  and  was 
a^nat  his  will ;  but  the  presumption  does  arise,  I 
think,  that  it  was  done  in  his  favour,  done  for  him, 
nnleHs  therv  be  something  to  ^ow  the  contrary. 
Then,  taking  it,  as  I  said  before,  ai  a  matter  of 
oimmoo  aense,  looking  to  the  substantial  degree  to 
which  they  went,  I  think  the  degree  goes  very  far. 
1  think,  in  this  case,  such  a  degree  of  benefit  would 
be  derived  from  their  assistance,  that  their  assist- 
ance was  so  important  to  the  candidate,  that  it 
fairly  establishes  this,  that  if  he  took  their  assist- 
ance, did  not  hold  them  off  or  repudiate  them,  he 
most  abide  the  consequences,  and  be  responsible 
for  their  malpractices.  And,  coming  to  that  oon- 
dusiuo,  it  dues  esublish  this,  I  thinl^  that  the  elec- 
tion of  Mr.  Serjeant  Cox  cannot  stand,  for  this 
Iaaaol^  that  I  think  it  is  shown  that  those  who  were 
his  agents  were  guilty  of  bribery  in  giving  money 
with  the  intent  to  induce  voters  to  vote. 

The  scrutiny  being  unopposed,  a  sufficient  num- 
ber of  votes  of  the  classes  already  declared  bad 
w«re  struck  ofif,  iind 

Blackbdrv,  J.  said  :~My  certificate  will  be  that 
Mr.  Serjeant  Cox  is  unseated,  and  that  Mr.  James 
ought  to  have  been  seated,  and  ought  to  have  been 
letamed,  and  should  be  returned  now. 


STAFFORD  BOROUGH  ELECTION. 

Thursday,  May  13,  1869. 

(Before  Blagkbitbh,  J.) 

ChrriiitM — Charitable  giJU  may  be  bribery-^ I ntimida- 
tiom  by  vigilamce  comuutfee^lVeaehery  by  agent — 
Aett  mot  nffectitty  the  election^  Coete, 

A  tmemibrr  traa  ui  Ms  habit  of  tending  dawn  to  hit  agent 
aummaHtf  a  turn  o/2oOL  to  be  distributed  in  Chrittmat 
gi/U.  He  gave  no  directiont  at  to  how  it  thottki  be 
e^^emdtd^  and  made  no  inquiries : 

Brid^  that  the  giving  of  Chrittmat  gifts  was  not  a 
matter  to  avoid  the  ejection,  un/ess  it  was  sftown  that 
the  gifts  dispensed  by  a  responsible  agent  hud  ii^flw 
eneed  votes. 

Where  there  is  mmte  eviiknee  of  intimidation,  in  consider^' 
img  whether  the  freedom  of  election  has  been  to  inter- 
fered with  as  to  affect  its  validity,  the  extent  of  the 
majority  obtained  Sy  the  eittimg  meinbere  must  be  con- 


A  member  it  retponnbU  for  the  act  of  an  agent  done 
contrary  to  instructions,  but  if  the  agent  treacherously 
or  traitorously  agrees  with  the  other  side,  then  if  he 
doeo  a  corrupt  act  it  would  not  vacate  the  seat 
umtess  it^  is  proved  that  the  corrupt  act  was  at  the 
especial  request  of  the  member  himself  or  that  some 
untainted  and  authorised  agent  of  the  member  directed 
the  act  to  be  done. 

But  the  seat  would  be  affected  if  a  man  being  an  agent 
is  tricked  by  the  other  party  into  conunitti^g  a  corrupt 
act,  he  himself  honest^  still  intending  to  act  as  agent. 

It  wae  akiteon  that  eommitteet  were  formed,  having  at 
their  heads  paid  agenU  f9r  the  purpoae  of  gating  the 


men  together,  to  that  thw  might  be  corrupted  at  any 
moment  at  which  it  might  become  necessary.  It  was 
not  proved  that  ^  the  tip  "  to  vote  was  oiven,  but  it 
was  proved  that  several  of  the  voters  so  collected  toge- 
ther did  not  vote  for  the  other  side.  Further,  the 
names  of  many  voters  were  written  by  an  agent  upon  a 
card,  and  it  was 

Hdd,  that  the  proceedings  of  these  organitations  and  of 
the  agentt  amounted  to  bribery. 

An  agent  of  the  silting  member  organised  a  vigilance 
committee  Jnr  the  purpose  of  delecting  bribery  on  the 
other  side,  and  in  a  public  ^}eech  exhorted  his  audience 
not  to  allow  their  votert  to  vote,  Thit  advice  wm 
foUoweti  on  thefoUowing  day: 

Held,  intimidation  fxr  which  the  member  was  respon- 
sible. 

SeaUfle,  it  is  illegal  to  employ  a  number  of  pertons  to 
actively  search  for  oorrtqtt  practices  on  the  part  of 
opponents,  and  if  they  ttse  violence  in  so  doing  it  will 
amount  to  intimidation. 

There  being  cross  petitiont,  and  each  side  having  failed 
in  part  and  succeeded  in  part : 

Held,  that  they  should  bear  thetr  own  cottt. 

At  the  last  election  for  Stafford  borough  there 
were  three  candidates,  Mr.  Fochin,  and  Mr. 
Chawner  in  one  interest,  and  Col.  Meller  in 
another.  The  first  and  the  lasit  w«ire  elected. 
Petitions  were  presented  on  both  sides,  aud  Mr. 
Cbawner  claimed  the  seat  on  a  scrutiny,  but  Mr. 
Fochin  having  bi^en  unseated  fur  iutimidution  by 
his  agents,  Mr.  Chawner  as  his  colleague  was  in- 
eligible ad  a  candidate,  and  therefore  tiiu  scrutiny 
was  not  gone  into. 

In  the  petition,  Chawner  v.  MeiUr,  Fitxjamet 
Stephen,  Q.  C,  and  the  Hon.  Chaudos  Leigh  sup* 
ported  it,  and 

Gijffard,  Q.  C.  and  Motteratn  were  for  the  re- 
spondent. 

BaUantine,  Serjt.  and  F,  W,  Wheeler  appeared  for 
Mr.  Fochlu. 

Blaokbubn,  J.  commenced  by  referring  to  the 
corruption  which  had  prevailed  at  previous  elec- 
tions.'  In  doing  so,  his  Lordship  said:— There  is 
one  thing  further  I  wish  to  observe  upon  with 
regard  to  former  elections.  It  appears  that  during 
the  period  since  18<S5  (I  have  not  inquired  whether 
it  was  before  that),  each  sitting  meuibor  has  been 
in  the  habit  of  distributing  in  the  borough  at 
Christmas  what  are  called  **  charities  *'and  "  (Jhrist- 
mas  gifts."  Col.Meller's  account  is  that  he  has 
habitually  at  Christmas  sent  down  a  cheque  for 
250A  It  is  to  be  observed,  that  he  sent  down  that 
sura  to  his  agent  Mr.  Femie,  without  an>  directions 
at  all,  and  without  looking  after  how  he  spent  it, 
anJ  without  any  in([uiry  as  to  what  was  done  with 
it.  Col.  Meller  tells  us  that  it  was  done  nnder  the 
impression  that  it  was  to  be  distributed  in  charity 
equally  among  friends  and  foes.  I  dare  say  Col 
Meller  wns  good  enough  to  think  so  at  the  time,  I 
do  not  think,  after  what  he  has  heard  now,  he  will 
entertain  that  opinion  any  longer.  That  was  the 
course  taken  then.  Then  it  appears  that  Mr.  Bass, 
the  sitting  member,  did  not,  according  to  Mr. 
Braugh'B  account,  send  down  a  particular  sum; 
but  Mr.  Brough  spent  what  sum  he  pleased  in 
charity,  without  any  directions  from  Mr.  Bass,  and 
without  any  inquiry  from  Mr.  Bass  as  to  what  were 
the  amounts ;  and  Mr.  Brough  had  the  amounts  dis- 
bursed in  charity  repaid  to  him.  It  appears  that  he 
spent  habitually  8(k)^  a  year  at  Christmas  in  chari- 
ties; and  at  Christmas  1867,  when  it  was  well  known 
that  there  would  be  toon  an  electiott' coming  on,  ther 
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•um  which  wai  distributed  swelled  up  to  720/. 
Now,  I  do  not  for  a  moment  mean  to  say  that  there 
may  not  be  rery  many  munificent  charities  distri- 
l>uted  to  that  amount,  and  more,  by  many  people ; 
but  when  I  find  that  charities  are  distributed  in  a 
borough  by  those  who  are  seeking  to  contest  it  as 
candidates,  and  are  distributed  without  check  by 
the  election  agent  of  the  borough,  I  am  not  chari- 
table enough  to  draw  any  other  conclusion  than 
that  tfa^  do  it  with  the  intention  of  giviog  the 
TOters  money,  in  the  hope  and  expectation  that  it 
will  influence  the  future  election.    And  there  is  the 
further  very  great  danger  attending  it,  that  the 
knowledge  that  they  have  been  doing  so  will  cause 
men  at  the  future  elections  to  give  their  rotes  in 
the  expectation  and  hope  that  they  will  hereafter 
receiye  payment.    When  that  is  brought  home  to 
any  person,  1  think  it  would  undoubtedly  mean  cor- 
ruption.   In  the  present  case,  I  have  hesitated  and 
paused  about   it   in   this  way.     With  regard  to 
corrupt  practices,  whether   they   be  bribery,   or 
whether  they  be  intimidation,  I  take  it  that  tiiere 
is  this  important  distinction  to  be  made.    By  the 
statutes,  and  by  the  usages  of  Parliament  before 
them,  where  any  candidate  is  by  his  agent,  or  by 
himself,  guilty  of  any  corrupt  practice,  the  seat 
must  be^  vacated,  and  the  member  is  incapable  of 
sitting  again  during  that  Parliament;    but  it  is 
required  that  it  should  be  shown  to  be  brought 
home  to  the  agent    Any  corrupt  practice,  whether 
bribery,  intimidation,  or  treating,  brought  home  to 
the  agent,  will  vacate  the  election.    But  there  is 
another  principle  which  I  apprehend,  though  it  has 
been  very  little  acted  upon,  still  exists  in  Parlia- 
mentary law,  and  it  is  in  itself  good  sense,  and  I 
think  will  probablv  be  acted  upon  whenever  it  is 
required,  that  is,  that  although  it  does  not  appear 
to  have  been  done  by  any  agent,  yet,  if  there  has 
been  general  corruption,  something  that  makes  the 
ejection  no  longer  a  fair  and  free  one,  either  general 
corruption  preventing  the  election  representing  what 
it  ought  to  represent,  namely,  the  feelings  of  the 
consStuents,  or  general  intimidation,  so  that  you 
may  say  it  Is  evident  that  the  election  was  not  a 
free  one :  in  that  case,  although  it  is  not  brought 
home  to  the  agent,  the  election  would  not  be  good 
by  the  common  law  of  Parliament.    It  must  be 
very  difficult  in  such  a  case  to  prove,  and  very  dif- 
ficult to  be  able  to  say  whether  or  not  a  case  is  of 
lufficient  magnitude  to  amount  to  that.    I  have 
hesitated  and  paused  before  coming  to  a  decision  on 
the  question  A  the  Christmas  gifts  after  the  last 
election ;  it  is  not  brought  home  to  any  particular 
voter,  any  man  who  at  the  election  has  voted  for 
CoL  Meller  upon  the  ground  of  his  having  received 
a    payment  after  the   election,   so   as   to   bring 
it  distinctly  under  the   Corrupt  Practices   Act. 
As  Mr.    Bast    is    not  himself    a  candidate,    I 
oannot  inquire    further  into   that;   and   thougli 
there  was  a  point  which  passed  through  my  mind  as 
to  whether  any  previous  corruption  upon  the  part 
of  Mr.  Brough  might  not  affect  any  person  who 
adopted  him  as  his  agent,  I  think  that  could  hardly 
be  sustained,  unless  it  was  made  out  more  specifi- 
oaliy  that  there  were  particular  votes  influenced  by 
it.     I  do  not  see  that  I  can  treat  the  giving  of 
Christmas  gifts  as  a  matter  to  avoid  the  election  at 
present.    The  other  view  I  took  was,  could  there  be 
such  extensive  corruption  as  would  avoid  the  elec- 
tion ?    I  am  not  quite  sure  whether  that  is  a  matter 
that  has  ever  been  acted  upon ;  and  though  it  passed 
through  my  mind,  and  I  tnought  about  it,  I  think  I 
oouid  not  go  to  that  extent.    I  then^ore  think  1 
must  proceed  to  consider  what  it  was  that  happened 
at  this  Section,  and  then  to  see  what  has  been 
proved.    I  mav  remark,  since  I  am  now  talking 
about  what  will  generally  avoid  an  election,  that 
tiw  same  thing  appUealo  intimidation.    There  is  no 


doubt  at  all,  and  common  sense  would  have  no 
doubt  about  it  as  being  the  only  true  view  of  the 
terms  of  the  Act  of  Parliament.     Amongst  other 
corrupt  practices  mentioned  is  this :  "  Every  person 
who  shall  directly  or  indirectly,  by  himself,  or  by 
any  other  person  on  his  behalf,  make  use  of,  or 
threaten  to  make  use  of,  any  force,  violence,  or 
restraint,  or  inflict  or  threaten  the  infliction  by  him- 
self, or  by  or  through  any  other  person,  of  any 
injury,  damage,  harm,  or  loss,  or  in  any  other  man- 
ner practise  intimidation  upon  or  against  any  person 
in  order  to  induce  or  compel  such  person  to  vote,  or 
refrain  from  voting,  or  on  account  of  such  penaa 
having  voted,  or  refrained  from  voting  at  any  dec* 
tion,  shall  be  deemed  to  have  committed  the  offence 
of  undue  influence."     I  think  the  reading  of  those 
words  requires  no  explanation.    It  is  obvious  that 
when  a  mob  has  possession  of  a  town,  and  beats 
those  who  come  to  the  polling  booth,  or  otherwise 
intimidates  them,  that  is  plainly  exercising  intimi- 
dation, and  is  undue  influence,  and  in  my  opinion  it 
is  the  very  worst  kind  of  undue  influence.    It  is 
very  bad  for  a  master  to  threaten  and  dismiss  his 
men :  it  is  very  bad  in  a  landlord  to  eject  his  tenant 
All  these  are  very  bad,  improper  acts,  but  tliey  are 
justifiable  acts  if  it  were  not  for  the  effect  they 
would    produce    upon    the    freedom   of   election, 
because  they  have  a  right  to  do  so  if  it  were  not 
done  to  interfere  with  the  freedom  of  election.   But 
to  riot,  and  to  beat  people,  and  disturb  the  peace  of 
the  town  is  worse.    It  is  a  crime  in  itself,  and  is 
committed  for  tho  purpose  of  producing  an  undue 
effect  upon  the  election.     This  is  a  thing  that  is 
very  likely  to   happen  without  the  members  or 
the  agents  being  guilty  of  it    Where  this  hap- 
pens  to    such    an    extent    as    not    to    let     the 
election  be  free,  thouKb  not  traced  to  the  agent, 
it  will    make    the    election    void;   but    whether 
it  has  happened  to  such  an  extent  as  to  make  the 
Section  not  free,  is  a  question  requiring  very  great 
consideration;  the  judge  must   exercise  his   own 
common  sense,  and  say  whether  he  thinks  it  is  so 
great  an  intimidation  as  would  prevent  its  being  a 
free  election ;  and  that,  as  in  every  other  thing  in 
which  discretion  is  to   be  exercised,  one  cannot 
always  feel  sore  that  one  is  right,  and  it  is  tolerably 
certain  that  wherever  a  man  decides  upon  his  dis- 
cretion, there  will  be  plenty  of  people  who  will  say 
that  he  is  wrong.    In  my  own  experience,  it  seldom 
happens  when  I  have  to  decide  a  matter  by  discre- 
tion, that  I  do  not  myself  feel  very  serious  doubts, 
wbichevw  wav  I  decide,  whether  I  am  right  or  not 
I  frequently  hesitate,  and  come  to  the  best  con- 
clusion I  can,  and  act  upon  it,  and  I  feel  greet 
doubts  frequently  in  such  matters  whether  I  am 
right  or  not    In  the  present  case  I  come  to  the 
conclusion  that  I  do  not  think  the  evidence  given  of 
rioting  and  intimidation  was  sufficient  to  avoid  the 
dection  upon  that  ground.    I  quite  assent  to  the 
distinction  which  Mr.  Giffard  pointed  out    While 
I  say  that  I  think  it  was  not  sufficient  to  avoid 
the  election,  I  assent  to  the  observation  he  made, 
that  in  considering  whether  an  election  was  free 
or  not,  it  would  be  necessary  to  see  what  is  the 
positive  majority :  and  if  we  had  entered  into  a 
scrutiny  here,  ana  it  happened  that  Mr.  Chawner 
had   sucoeeded    in    establishing    that   he    had   a 
majority  of   one  or   two  votes,  or  a  very  small 
msjoritv  of  that  sort,  over  Col.  Meller,  then  no 
doubt  the  intimidation  which  would  not  have  been 
enough  to  upset  the  election  of  Mr.  Pochin,  who 
was  returned  with  a  majority  of  eighty,  might  well 
have  affected  the   election ;   whether  it  would  be 
enough  for  that,  would  be  a  question  to  be  con- 
sidered afterwards.    If  it  were  4o  proved  that  in  the 
majority  of  good  votes  received,  Mr.  Chawner  wna 
in  a  majority,  but  a  very  small  one,  that  would  be 
a  question  that  would  arise  hereafter.    But  then  it 
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fa  eqmJIy  clear  that  whenever  intimidatiou  is 
bvoQght  home  to  the  agent  it  would  upeet  the 
ekctkw,  howoTer  slight  the  intimidation  might  be, 
provided  it  be  intimidation. 
^  BTJdence  had  been  given  that  oommitteea  were 
temed  for  collecting  and  holding  the  voters 
togeifaer.  On  this  hia  Lordship  said :  —  I 
caoDot  help  feeling  that  where  there  are  com- 
mittees of  the  sort,  fcnrmed  in  this  way,  where 
a  paid  agent  is  put  at  the  head  of  the  committee, 
to  get  the  men  together  in  that  way,  and  where 
at  a  meeting  he  has  always  a  body  of  committee- 
men round  him,  and  a  chairman  of  the  com- 
■nittee  at  the  heaid,  it  seems  to  be  exactly  the  sort 
of  nuMdunery  and  organisation  which  anyone  would 
deviae  who  intended  to  have  the  ready  means  of 
cormption  at  hand  if  at  any  time  it  should  be 
thought  desirable  that  there  should  be  corruption 
practised.  It  may  easily  be  imagined  that  the 
sehenie  of  a  num  in  conducting  electioneering 
matters  may  be-of  this  kind  :  We  are  not  going  to 
bribe  yet,  but  I  will  so  arrange  matters  and  have 
such  an  organisation,  that  if  at  any  moment  It 
beoome  desirable  to  4p  it  it  may  be  done ;  1  will 
arnnge  an  organisation  by  which  I  may  do  it  at  a 
moment's  notice.  Such  an  organisation  as  this 
would  consist  of  getting  paid  agents,  to  whom  you 
ooald  give  the  word  at  the  time,  and  who  could  be 
trusted  for  that  purpose,  and  putting  each  of  them 
in  communication  with  the  more  corrupt  and 
corruptible  voters,  and  being  in  readiness  (as  the 
phrase  has  been  used  more  than  once  here)  '*  to  give 
the  tip"  that  so  much  would  be  paid  to  them.  I 
acknowledge  I  think  that  was  the  intention  of 
that  orgmnisNtion  as  it  seems  to  me:  and  accord- 
ingly a  great  part  of  the  evidence  which  has  been 
given  by  the  people  themselves  tends  to  point  to  the 
fact  that  that  was  what  was  expected.  It  is  very 
true  that  many  of  those  who  came  and  gave 
evidence  were  voters  who  having  been  upon  the 
committees  no  doubt  professed  that  they  would 
T#te  for  iWA.  Meller;  with  probably  an  understand- 
ing expressed  or  implied  to  this  effect:  if  Col. 
Meller^s  agenu  will  tell  us  we  are  to  be  the  better 
for  It  hereafter  we  will  vote  for  him ;  and  there  is 
no  doubt  that  many  of  these  did  vote  for  Fochin 
and  Chawner  afterwards;  but  when  one  looks  at 
the  evidence  they  gave,  the  whole  effect  of  it  seems 
to  show  that  they  assembled  together  in  just  such 
bodies  as  I  have  mentioned.  In  the  Unicom  case 
the  witnesses  may  have  meant  to  say  simply  that 
they  had  entered  into  that  committee  in  order  that 
they  might  be  in  the  way  to  get  any  bribe  which 
would  afterwards  be  offered.  Whether  they  went 
there  with  the  pre-determination,  being  really 
adverse  to  CoL  Meller  and  friendly  to  Fochin  and 
Chawuer,  to  take  any  bribe  which  was  offered  and 
then  to  tell  about  it,  or  whether  they  went  there 
with  the  determination  of  doing  the  double  treachery, 
of  getting  any  bribe  they  could  get  and  earning  what 
they  could  afterwards,  I  cannot  say.  But  this  ap- 
pears plain  that  at  the  Unicom  a  witness  called  to- 
day says  they  did  demand  to  be  paid ;  that  it  was 
to  be  «* No  tip,  no  vote;*'  and  that  Biachin,  the 
chairman  at  the  Unicom,  one  of  the  paid  agents, 
was  endeavouring  to  get  them  the  promise  of  this 
tipk  as  it  was  called,  which  a  witness  who  was  called 
to-day  says  he  positively  refused  to  give  for  two 
very  good  reasons ;  one  that  he  did  not  wish  to  go 
to  gaol  himself,  and  the  other,  that  he  had  no 
authority  to  do  it.  That  leads  me  to  the  conclusion 
that  there  was  such  matter  of  fact  at  the  Unicorn  at 
least;  but  I  must  observe  this,  that  if  the  evidence 
was  to  the  effect  that  Machin,  though  he  was  then  a 
paid  agent  of  Col.  Meller,  was  at  that  time  planning 
to  betray  Col.  Meller,  that  it  was  what  is  called  a 
plant,  tlien  I  do  not  think  that  Biachin  could  any 
looger  be  oooaidered  an  ngoot  of  GuL  Meller,  to 


that  his  acts  would  vacate  the  election.  I  wish  to 
point  out  the  distinction  which  I  make,  that  ac- 
cording as  the  law  stands  at  present,  if  a  member 
employs  an  agent  and  that  agent  contrary  to  his 
wisli,  and  contrary  to  bis  directions,  commits  a 
corrapt  act,  the  sitting  member  is  responsible  for  it ; 
but  where  he  employs  an  agent,  and  the  agent 
treacherously  or  traitorously  agrees  with  the  other 
side,  then  if  he  does  a  corrupt  act  it  would  not 
vacate  the  seat  unless  it  is  proved  that  the  oonrupt 
act  was  at  the  especial  request  of  the  member  him- 
self or  some  untainted  and  authorised  agent  of  ttie 
member  who  directed  the  act  to  be  done.  The  dis- 
tinction is  pretty  obvious,  and  I  mention  it  to  avoid 
any  difficulty  or  doubt  that  there  might  be  here- 
after, from  its  being  supposed  that  I  have  said  any- 
thing more  than  I  do  say ;  I  say  if  Machin  was  a 
treacherous  agent  he  loses  the  power  of  upsetting 
the  seat  by  reason  of  his  unauthorised  acts  of  cor- 
ruption ;  it  would  require  actual  proof  of  authority 
in  order  to  make  it  sa  It  is  a  very  different  affair 
if  a  man  being  an  agent  has  been  tricked  by  the 
other  party  into  committing  a  corrupt  act,  he  him- 
self honestly  still  intending  to  act  as  an  agent  As 
to  the  particular  case  of  the  Unicom,  it  seems  to 
me  that  what  took  place  there  shows  that  they  were 
quite  prepared  to  do  what  I  have  already  stated  that 
I  believe  the  organisation  was  intended  to  do.  They 
were  quite  prepared,  upon  receiving  notice  that  a 
particular  sum  would  be  given  then  or  hereafter, 
to  act  upon  it  and  give  their  votes  oorraptlv ;  but 
I  think  it  is  very  doubtful  whether  Blachln  was 
not  in  treacherous  collusion  with  the  other  side,  and 
it  seems  pretty  plain  from  the  fact  of  what  took 
place  that  the  notice  or  tip  was  not  given,  and  that 
the  men  who  were  at  the  Unicom  did  go  and  vote 
for  Fochin  and  Chawner  just  because  they  were  not 
satisfied  that  anything  was  going  to  be  given;  I 
feel  no  doubt,  therefore,  that  as  lar  as  that  part  of 
the  case  was  concerned,  their  were  not  satisfied  that 
anything  was  going  to  be  given  to  them,  and  that 
the  notice  that  there  would  be  payment  made  was 
not  made  to  that  party,  at  any  rate.  Then  we  come 
to  another  case  upon  which  we  have  had  evidence 
to- day ;  that  is,  the  committee  at  the  Fountain,  at 
which  Arrowsmith  presided.  There  we  find  exactly 
the  same  thing;  Arrowsmith  is  one  of  the  paid 
agents ;  and  my  impression  is,  upon  the  whole,  that 
these  people  were  all  there  ready  to  oorrapl^  but 
that  it  was  not  intended  tha1(  they  should  cormpt ; 
that  they  had  no  instractions  to  corrapt,  and  that 
Arrowsmith  volunteered  and  went  beyond  his  di- 
rections ;  but  it  woidd  equally  upset  the  election  as 
if  he  had  done  it  with  instructions.  I  have  tried 
in  vain  to  imagine  to  myself  any  reason  why  Arrow- 
smith  should  write  the  names  of  these  men,  and 
why  they  should  be  anxious  to  have  their  names 
written  upon  the  cards  as  a  kind  of  voucher,  not 
only  that  they  had  voted,  but  that  they  had  been 
members  of  Arrowsmith's  club  at  the  Fountain, 
when  they  did  vote,  except  what  the  witnesses  said, 
namely,  that  it  was  done  in  order  that  they  might 
be  the  better  for  it  hereafter,  when,  if  there  was 
anything  goins  upon  the  part  of  Ck)lonel  Meller, 
they  were  to  be  paid  it ;  and  that  Arrowsmith 
wrote  the  names  as  part  of  his  promise  that  It  should 
be  so.  I  can  therefore  come  to  no  other  conclusion 
than  tliat  it  was  an  act  of  corruption  quite  sufficient 
to  upset  the  election  on  the  part  of  Colonel  Meller, 
and  I  must  act  upon  it.  My  impression  is,  of  course, 
that  though  there  was  every  preparation  for  cor- 
mption, it  did  not  come  to  any  actual  cormption, 
notice  being  given.  Therefore,  according  to  tho 
evidence,  upon  the  whole,  the  result  is  uat  e|wi 
this  part  of  the  case,  as  far  as  it  goes,  I  do  ndt 
think  I  can  say  that  there  is  reasonable  ground  for 
believing  that  corrupt  praotloet  extensively  pre- 
vailed at  the  last  eteoiion.    It  it  the  iMt  eieotloo 
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only  that  I  speak  of :  if  the  Act  of  Parlia- 
ment had  extended  to  tne  two  previous  elections 
I  should  not  have  had  the  slightest  hesi- 
tation in  giving  my  opinion  upon  them. 
[Haying  considered  the  alleged  bribery,  wliich  he 
held  not  to  be  proved,  hia  Lordship  went  on :]  But 
then  it  appears  that  Mr.  Follows,  who  was  an  agent 
of  Mr.  Fochin  and  Mr.  Chawner,  on  the  night  of 
the  nomination  did  proceed  to  organise  what  they 
were  pleased  to  call  a  vigilance  committee.  As 
far  as  I  could  understand  Mr.  FoUows's  account  of 
it,  what  was  intended  was  that  there  should  be 
seven  men  named  who  were  to  be  a  vigilance 
committee,  and  that  he  was  to  get  some  thirty  or 
forty  people,  non-electors,  who  were  to  go  about 
the  town,  and  in  some  way  or  other  discover  cor- 
rupt practices  on  the  other  side ;  in  fact,  however, 
as  I  understand  it,  something  occurred  which  took 
the  nomination  of  these  people  out  of  his  hands, 
and  it  was  by  no  means  the  people  whom  he  named 
alone,  but  a  very  considerable  number  of  others, 
who  went  about  that  night.  Now,  I  must  mention, 
in  bearing  upon  the  question  of  intimidation,  what 
follows :  I  cannot  myself  see  how  any  large  body 
•ould  be  legitimately  or  properly  employed  in  a 
mittter  of  that  sort ;  I  can  understand  that  when 
you  have  reason  to  believe  there  are  corrupt  prac- 
tices going  on  upon  a  particular  side,  that,  in  order 
to  discover  where  they  are  going  on,  you  may  em- 
ploy a  single  scout  or  spy  to  act  as  a  detective  to 
find  it  out ;  but  the  essence  of  his  finding  it  out 
must  be  that  he  is  to  go  quietly  and  without 
alanning  them.  I  cannot  imagine  how  you  can 
legitimately  employ  a  number  of  persona  for  any 
such  purpose.  It  seems  to  me  the  only  thing  you 
could  expect,  if  you  sent  a  number  of  persons 
round,  would  be  that  they  would  commit  violence 
and  intimidation ;  and,  accordingly,  so  it  happened. 
No  sooner  did  the  men  go  to  the  different  houses 
than  you  find  that  the  windows  were  broken  there 
by  the  mob,  and  that  there  was  intimidation. 
Then  during  the  night  it  appears  that  the  same 
people  kept  going  about,  and  they  were  allowed  to 
come  in  to  make  their  reports  and  to  drink.  And 
certainly  refreshing  them  with  drink  under  those 
circumstances  would  very  considerably  increase  the 
probability  of  violence  the  next  day.  The  first  thing 
that  happened  the  next  day  was,  as  one  witness  who 
was  called,  the  foreman  to  some  stationer,  describes, 
that  going  early  in  the  morning,  at  half -past  seven,  to 
Us  work,  carrying  some  documents  belonging  to 
his  trade,  a  number  of  men  surrounded  and  seized 
hold  of  him,  and  insisted  upon  it  that  he  was 
bribing,  took  his  papers  away  from  him.  satisfied 
themselves  that  they  were  not  bribery  pupcm,  gave 
them  back  to  him  and  then  dismissed  liim,  telling 
him  that  if  he  dared  vote  for  Colotie  Meller  they 
would  break  his  neck ;  and  he  says  this  produced 
the  effect  of  terrifying  him  and  making  tnm  not 
come  to  vote  afterwards.  Whether  he  did  or  not 
would  depend  upon  whether  ho  was  very  anxious 
to  come  and  vote  for  Colonel  Meller,  or  whether  he 
was  a  bold  man  or  not ;  but  this  much  is  plain,  that 
this  is: just  the  sort  of  thing  you  would  expect  a 
vigilance  committee  sent  about  in  this  way  to  do. 
I  do  not  say  that  the  mere  employing  of  a  vigilance 
committee  of  that  sort  would  be  conclusive  evidence 
that  intimidation  was  intended,  but  it  would  very 
likely  be  the  means  of  producing  it.  When,  very 
shortly  after  they  were  appointed,  tliore  was  found 
to  be  violence  used,  all  who  employed  such  [>eople 
were  certainly  bound  to  take  care  that  they  <iid 
nothing  to  encourage  violence  afterwards.  Then 
during  the  course  of  the  day  there  appears  to  have 
been  a  good  deal  of  violence,  and  various  people 
were  struck  and  beaten.  Now,  we  come  to  the 
question,  *'l8  there  fUffident  ground,  besides  what 
X  painted  out  ia  the  employment  of  this  vigilance 


committee,  for  saying  that  this  intimidation,  as  to 
which  I  have  already  expressed  my  opinion  that  it 
was  not  sufficient  to  avoid  the  election  upon  the 
ground  of  general  intimidation,  was  exercised  by 
any  of  the  agents  of  Mr.  Ptxshin  and  Mr.  Chawner  T' 
The  matters  upon  which  that  turns  are  what  Mr. 
Follows  did,  and  what  Mr.  Brough  d^d.  As  far  as 
Mr.  Follows  is  concerned,  it  appears  plainly  enough 
that  he  having  taken  the  notion  into  his  head  that 
there  had  been  bribery  to  some  of  these  seven  men 
at  the  Shoulder  of  Mutton  [evidence  had  been 
given  of  this],  and  which  affonled  strong  ground 
for  suspecting  some  one  had  bribed  them,  came  to 
the  conclusion  immediately  that  he  was  therefore 
justified  in  rushing  after  Mr.  Lea  and  Mr.  Brook- 
field,  and  preventing  them  continuing  their  canvass 
at  all.  Whether  he  did  this  deliberately,  upon  the 
notion  that  now  had  come  the  time  when  th  y  were 
in  a  majority,  and  therefore  to  stop  the  poll  would 
be  a  good  thing,  or  whether  it  was  cly  m  his  ex- 
citement at  the  time,  he  undoubtedly  did  take  a 
course  more  calculated  to  increase  any  violence 
going  on  than  otherwise.  He  knew  what^  sort  of 
violence  was  likely  to  happen.  He  had  witnessed 
the  day  before  when,  in  much  less  excitement, 
there  had  been  an  attack  upon  Mr.  Vincent. 
Nothing  could  justify  the  knocking  him  off  his 
horse.  He  had  witnessed  that,  ami  knew  perfectly 
well  what  was  likely  to  happen.  Then  we  have  a 
statement  of  the  speech  he  is  said  to  have  made 
from  the  cannon,  and  the  exhortation  in  terma  not 
to  allow  Meller's  people  to  vote.  If  that  is  an  accu- 
rate report  of  the  speech,  it  undoubtedly  was  an 
exhortation  to  do  that  which  was  afterwards  done 
by  the  mob,  which  is  enough  to  prevent  the  seat 
being  held  when  it  is  shown  to  be  done  by  an  agent. 
As  to  that,  Mr.  Follows  hardly  denies  that  he  was 
in  a  state  of  excitement,  and  that  he  did  use  such 
language,  or  something  like  it.  And  I  must  place 
a  good  deal  of  weight  upon  what  Mr.  Giffard  says, 
that  in  such  a  matter  as  that  it  is  not  very  likely 
that  a  person  would  deliberately  write  down  words 
the  day  following,  and  come  here  a  long  time 
afterwards  and  swear  unless  he  really  and  truly 
believed  that  they  were  accurate.  I  therefore  can- 
not but  come  to  the  conclusion  that  Bfr.  Follows 
did  encourage  violence  with  the  view  of  intimi- 
dating persons  from  exercising  their  votes ;  and, 
having  come  to  that  conclusion,  that  must  prevent 
both  Mr.  Po(^n  and  Mr.  Chawner  being  eligible 
candidates  for  this  borough.  Under  those  circum- 
stances, I  must  certify  that  the  election  in  both 
cases  is  void.  I  have  only  further  to  add  this  about 
the  costa.  It  seems  to  me  that  in  this  case,  in  which 
each  side  has  been  successful,  and  each  side  has 
failed,  I  should  not  saddle  either  side  with  the  oostt 
of  the  other.  I  treat  the  two  petitions  as  really 
and  substantially  the  same  thing;  the  petttioB 
against  Mr.  Fochin,  whether  or  no  Col.  Meller  him- 
sdf  is  substantially  the  petitioner  I  do  not  know, 
but  one  of  the  persons  who  were  put  forward  as 
petitioners  acknowledged,  when  he  was  called  as  a 
witness,  that  he  bore  a  grudge  against  Mr.  Pochin 
for  having  refused  to  pay  him  some  demand  upon 
the  last  election,  and,  viewing  it  in  that  way,  if  he 
is  an  independent  petitioner,  I  cannot  think  him  a 
vory  meritorions  one.  And  in  each  case,  I  must  say 
that  each  party  must  bear  his  own  cosU. 

Agents:  Chilton  and  Co.y  25,  Chancery-lane,  for 
Thomas  Lawrence  Brought  of  Stafford ;  Baxter,  Aise, 
and  Norton ;   Wyatt  and  Boskins, 
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THE  BOROUQH  OF  HASTINGS. 

April  U,  15,  16,  and  17,  1869. 

(Before  Blagkbubk,  J.) 

BarrtMUrU  ctmri  money — Agenqf  of  ngistration  asso- 
ckrtiow —  Wh€n  paynent  corrupt — QfttBiion  of /act — 
IdwUk  txpt^diturt  by  coouUdate  to  acqttire  influence 
-—Aimmeipal and  Parliamentary  elections--- Evidence 
to    eomned  —  TretOiny  —  Agency  —  Employment    of 


It  is  not  ilfegid  to  assist  persons  in  yetting  their  names 
on  the  electoral  register. 

Bit  wkere  under  oohnr  of  so  assisting  persons,  payments 
are  made  with  the  intention  of  inJUendng  the  votes 
ofsmch  persons,  it  is  bribery  ;  and  Jor  the  purpose  of 
diaeovering  the  intention,  ike  important  Jements  for 
ameideration  are,  first,  whether  the  paymenU  were 
made  contemporaneous^  ufith.  the  re^tration;  and, 
mcondly,  whether  they  were  remuneratum  for  payments 
ami  of  pocket  so  that  the  voter  shotddnot  be  a  loser,  or 
whether  it  uhu  intended  to  give  him  a  profit. 

An  association,  admittedly  the  agents  of  the  respondent^ 
made  certain  payments  to  voters  for  attending  the  bar- 
rister^s  eowrt.  Fhese  payments  wert  made  contempo- 
ratitotttiy  with  the  registration,  and  amounted  to  no 
wtore  than  loss  out  of  pocket.  No  evidence,  however, 
ofpartieohr  precaution  being  taken  to  ascertain  the 
bona  fide  nature  of  the  claims  to  payments,  was  aicen 
betfond  the  statement  of  the  members  of  the  association 
making  the  payments  that  they  were  intended  for  pay- 
ment  of  lorn  out  of  pocket  to  persons  who  had  actually 
attendedthe  court : 

Beid,  that  these  payments  did  not  amount  to  bribery. 

^Kh  payments,  when  the  registration  occurs  dose  before 
a  Parlittmenfftry  election,  mttst  be  suspicious,  and  with 
a  very  little  added,  must  justify  the  conclusion  that 
they  were  intended  to  inJUunce  the  election. 

At  the  time  when  the  revising  barrister  was  sitting  many 
persons  who  attended  his  court  were  treated  to  meat 
and  drink  by  the  association,  but  there  was  no  evidence 
that  the  treating  continued  beyond  the  day  of  registra- 
tion: 

ffeU,  that  although  foolish  and  unwise,  the  treating  was 
not  corrupt ;  but  that  had  the  object  been  to  procure 
popularity  or  votes  at  the  Parliamentary  election,  it 
would  have  been  corrupt. 

The  municipal  contest  occurred  a  fortnight  before  the 
Parlinmentary,  At  the  former  the  customary  amount 
of  treating  at  public-houses  went  on,  in  a  great  men- 
sure  under  the  superintentknce  rf  the  agents  of  tfie 
association,  who  were  also  active  partizans  of  the  re- 
^umdent  at  the  Parliamentary  election : 

Beid,  that  although  this  treating  might  have  influenced 
the  I\ar&amentary  election,  yet,  inasmuch  as  it  was  not 
in  excess  of  treating  at  other  municipal  elections,  and 
there  was  no  evidence  to  show  a  corrupt  intention,  it 
did  not  effect  the  Parliamentary  election. 

Lavish  personal  expenditure  in  a  neighbourhood  for  the 
jfnrpose  of  paining  influence  is  not  iOegcU.  To  render 
it  corrupt  tt  must  be  made  with  a  view  of  influencing 
particular  votes. 

Where  a  small  isolated  act  of  treating  is  proved  to  have 
been  done,  more  evidence  of  agency  is  necessary  to  fix 
the  member  than  where  the  treating  is  more  extensive. 

It  is  not  necessarily  bribery  to  give  a  job  to  a  voter  of 
eppoeite  politics  fust  before  an  election.  Where  this 
was  done,  and  the  intention  to  influeuce  the  vote  was 
dsnied,  the  act  was  held  to  be  innocent. 

These  were  two  peiiUons  against  the  return  of 
Mr.  North  and  Mr*  Brasfey,  Uw  Liboral  nwinben, 


bnt  they  were  heard  together,  and  all  the  evidence 
bore  upon  both. 

Qiffard,  Q.  C.  appeared  for  the  petitionen. 

BaUantine,  Serjt.,PoiM//,  Q.  C.  and  BoUand,  for  tba' 
respondents. 

It  was  admitted  by  the  respondent's  agent  for. 
election  expenses  that  at  the  municipal  election, 
early  in  November,  refreshment  was  provided 
gratuitously  at  the  Jolly  Fisherman,  the  Dolphin, 
the  George,  and  the  Fortune  of  War  public-houses. 
The  orders  for  the  supply  of  refre.<<hments  were 
given  by  the  candidates  and  other  persons  conduct- 
ing the  election.  The  municipal  election  was  on 
the  2nd  Nov. ;  the  Parliamentary  election  was  on 
the  17th  of  the  same  month.  For  twenty  years 
past  it  had  been  the  practice  of  candidates  at  the' 
municipal  election  to  treat  people. 

Evidence  was  also  given  of  the  payment  of 
barrister's  court  money  by  the  Liberal  Registration 
Association,  and  it  was  not  shown  that  any  parti- 
cular precautions  were  taken  that  none  but  those 
bond  flde  entitled  were  paid. 

Ballantine,  Serjt.  contended  that  there  was  nothing 
illegal  in  the  payment  of  the  barrister's  court 
money  ;  and  that  the  treating  at  the  municipal  elec- 
tion was  not  intended  to  influence,  and  could  not 
void,  the  Parliamentary  election. 

Giffard,  Q.  C.  in  reply. 

Blackbd&n,  J.— Each  of  the  members  against 
whom  these  petitions  are  presented  has  been  returned 
by  a  majority  of  the  electors,  and  in  this  particular 
case  a  large  majority  having  voted  for  him.  But, 
nevertheless,  if  that  return  was  shown  to  have  been 
obtained  by  corrupt  practices  of  any  kind,  either  by  • 
the  members  themselves  or  by  their  agents,  that 
return  would  be  void,  and  there  would  require  to  be 
a  fresh  election.  [His  Lordship  acquitted  the 
respondents  of  personal  oorruption,  and  disposed  of 
the  alleged  bribery  on  the  plart  of  Mrs.  Brassey, 
and  proceeded:]  One  thing  further  was  glanced  at, 
which  Mr.  GifFard  did  not  rely  upon  in  his  reply, 
namely,  that  it  was  shown  that  Mrs.  and  Mr.  Brassey 
had  bills  with  the  tradesmen,  and  spent  a  very  con- 
siderable sum  of  money  in  the  town ;  and  it  was 
said,  as  part  of  the  petitioners'  case,  that  that 
expenditure  had  been  increased,  and  was  the  more ' 
lavish,  IxKsause  the  election  was  coming  on;  in 
short,  that  there  was  lavish  household  expenditure, 
with  a  view  of  influencing  the  election,  with  the 
same  intention  and  in  the  same  way  as  would,  if  it 
had  been  an  expenditure  of  meat  and  drink  to 
influence  the  election,  have  come  within  the  defini- 
tion of  treating.  But  there  is  no  law  yet  which 
says  that  any  lavish  expenditure  in  a  neighbour- 
hood, with  a  view  of  gaining  influence  in  the 
neighbourhood  and  influencing  an  election,  is  illegal 
at  all.  In  order  to  constitute  anything  which  would 
he  a  corrupt  practice  in  respect  of  expenditure  of 
that  sort,  it  must  be  made  with  a  view  of  influencing 
a  particular  vote*  If  such  an  expenditure  is  made 
at  a  place  with  a  taoit  understanding  of  this  kind, 
"  I  will  incur  bills,  and  spend  my  money  with  you' 
if  you  will  vote  for  me,  that  being  not  the  side  on 
which  you  intended  to  vote,"  if  it  is  intended  to 
produce  that  effect  upon  the  vote,  it  amounts  to 
bribery.  In  the  present  case  there  is  nothing  to 
show  tnat  in  either  of  the  cases  there  was  such  an 
understanding,  or  such  an  arrangement  made,  in 
fact,  the  first  tradesman  who  was  called,  whose  bill 
was  one  of  the  largest,  refused  to  vote  at  all,  oi> 
what  was  very  probably  a  very  judicious  opinion  of 
his  that  he  had  bei  u  r  k«*('p  friend^  with  both  sid€8. 
The  expendiiuni  lUcre»  ucrlaialy  had  no  infiiicnce 
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upon  him.  I  think  in  none  of  the  other  cafet  was ' 
there  any  attempt  made  to  diow  that  there  was  such 
an  arrangement,  or  inch  a  holding  forth,  that  the 
cnatom  was  giren  for  the  purpose  ci  procuring  the 
▼ote  of  the  man  as  would  make  it  a  case  of  hribery. 
Whether  or  not  the  expenditure  was  more  lansh 
than  it  would  otherwise  hare  heen  is  no  matter  for 
me  to  inquire  into^  because  that  would  not  affect 
the  election  if  it  was  made  out.  I  now  must  pass 
from  these,  which  I  hare  mentioned  first,  and  which 
reallj  do  not  in  any  way,  as  the  evidence  has  turned 
out,  occasion  any  difficulty  in  deciding  the  case,  and 
oome  to  what  are  much  moie  difficult  questions  to 
determine,  to  which  Mr.  Giffard  has  almost  entirely 
confined  his  very  able  reply.  Mr.  Giffard  himself 
has  gone,  and  therefore  I  may  speak  more  freely  in 
saying  that  he  urged  upon  me  the  points  which  had 
preTiously  occurred  to  my  own  mind,  and  occasioned 
me  most  doubt.  I  must  say  that  he  produced  some 
effect  upon  my  mind  by  what  he  was  tigring,  and 
made  me  hesitate  a  little  with  regard  to  the  views 
which  I  took  upon  some  of  the  points  as  to  whether 
he  had  not  shown  that  there  was  more  force  in  the 
Tiew  that  he  took  on  his  side  than  I  had  other- 
wise thought.  But  still  I  must  state  the  conclusion 
I  have  come  to,  and  the  best  opinion  I  can  form 
upon  what  I  find  the  facts  to  be.  I  think,  as  far  as 
regards  the  law,  every  one  would  agree  with  all  that 
Mr.  Giffard  stated  as  being  the  law.  The  inference 
of  fact  is  that  which  occasions  the  difficulty.  Now, 
first  of  all,  I  must  take  the  cases  of  treating.  What 
are  the  cases  of  treating?  I  will  oonsider,  first,  the 
cases  of  treating  and  the  registration  taken  together. 
There  is  no  doubt,  as  the  law  now  stands,  the  Cor- 
rupt Practices  Act  has  made  it  perfectlv  dear  that 
wherever  any  money  or  valuable  consideration  is 
given  to  influence  a  vote,  that  is  bribery ;  and  that 
if  it  be  done  by  the  candidate,  or  the  candidate's 
agent,  it  would,  when  shown,  avoid  the  election.  It 
appears  here  ^I  do  not  think  the  facts  are  now  in 
dispute  at  all  in  this  matter^  that  there  waa  a  reg[is- 
tration  association  or  committee  who  had  subscrip- 
tions given  to  them  for  attending  to  the  registra- 
tion. There  is  no  doubt  whatever  that  the  inten- 
tion was  to  get  upon  the  register  such  persons  as 
should  vote  for  their  party.  The  very  object  of 
what  the  registration  association  was  to  do^  was  to 
get  upon  the  register  people  who  would  vote  for  the 
liberals  afterwards ;  and,  no  doubt,  what  they  did 
was  with  the  motive  of  increasing  the  strength  of 
the  Liberal  partv,  and  of  course  with  the  expecta- 
tion that  those  Liberal  voters  whom  they  got  upon 
the  register  would  vote  at  the  forthcoming  election 
upon  the  Liberal  side.  That  was,  no  doubt  their 
view.  Immediately  after  this  the  candidate  came 
into  the  field,  and  the  first  resolntion  whs  that  the 
Liberal  Registration  Association  ci>iMmittee  should 
be  their  oommittee.  It  would  nut  have  mattered 
even  without  that  when  it  appeared  that  the  same 
individuals  who  formed  the  registration  committee 
were  acting  as  their  agents.  Even  without  that 
resolution  it  would  follow  that  they  were  their 
agents,  and  inasmuch  as  the  Parliamentary  law  has 
long  established  that  where  an  agent  is  guilty  of 
corruption  it  is  not  necessary  to  show  that  it  was 
with  the  knowledge  and  consent  of  the  candidate, 
nor  to  show  that  the  money  was  produced  by  the 
candidate,  but  that  corruption  by  an  agent,  though 
done  with  his  own  monev,  or  with  anybody  else's 
money,  would  avoid  the  election,  it  follows  at  once, 
as  it  seems  to  me,  and  I  wish  tu  state  that  clearly, 
that  their  calling  themselves  the  registration  c«>m 
mittee,  and  applying  the  money  that  was  subscribed 
by  people  for  tlie  registration  to  a  corrupt  act,  would 
not  prevent  that  corrupt  act  unseating  the  member, 
if  it  were  proved.  The  question,  therefore,  I  take 
it,  as  regards  what  the  reg^tration  committee  did,  is 
tbiis  is  what  th^  did  a  corrupt  practice  within  the 


Act  ?  If  so,  it  would  unseat  the  members,  for  they 
were  agents  for  the  members.  Now,  there  is  not  much 
dispute  as  to  the  fact  of  what  was  done  at  the  time  of 
the  registration  by  the  registration  oommittee.  The 
persons  who  attended  at  the  revising  barrister's 
court,  not  necessarily  as  witnesses,  but  either  to 
support  their  votes  or  to  support  their  claims,  would 
probably  lose  their  day's  work  by  attending  at  the 
court.  Those  who  had  work  very  close  to  where  the 
revising  bwrrister  held  hi*  court  might  perliapa  be 
able  to  attend  Uiere  without  leaving  their  work,  but 
a  great  number  of  persons  who  made  claims  would 
lose  a  day's  work  by  attending  at  the  court,  and  if 
they  had  to  attend  'more  than  one  day  they  would 
lose  more  than  one  day's  work.  What  the  registrar 
(ion  committee  say  they  did  was  this ;  part  of  the 
expense  of  the  registration  committee  was  caused 
by  their  paying  those  who  ao  lost  their  work  upon 
an  estimate  of  what  thev  would  otherwise  have 
made ;  st>  that  thqr  should  be  no  losen  by  coming 
to  put  themselves  upon  the  register.  They  aseert 
that  they  did  only  that,  and  that  they  did  not  give 
anythiug  which  would  enable  a  man  to  make  a  gain. 
Now,  I  wish  to  point  out  distinctly  how  in  ray  mind 
that  question  comes  to  be  a  question  of  fact.  I 
take  it  that  the  law  has  never  yet  said  tliat  to  pay 
a  person  any  money,  or  to  assist  him  in  any  way  in 
being  put  on  the  register,  should  be  an  offence  at 
alL  To  give  any  money  or  any  valuable  considera- 
tion for  the  purpose  of  inducing  a  person  to  Tote  is 
a  corrupt  practice,  and  is  made  an  offence ;  oonee 
quently,  wherever  it  appeara  that  under  coloar  off 
paying  people  to  get  put  upon  the  register,  or 
assisting  them  to  get  put  upon  the  register, 
a  payment  *  is  made  which  is  fully  intended 
to  influence  a  vote  at  the  ensuing  electlou, 
that  would  be  a  corrupt  practice,  and  the  ques- 
tion in  nch  case  for  those  who  have  to  deter- 
mine the  question  must  be,  whether  or  not  those 
payments  that  were  made,  were  made  with  tlie  in- 
tention to  influence  the  vote  at  the  election  or  not, 
because,  if  they  were  they  were  bribes.  It  is  clear 
that,  as  the  law  is  framed,  and  as  tlie  statute  is 
worded,  to  pay  a  person  for  coming  to  vote,  giving 
him  his  day's  wages,  or  making  up  to  him  his  loss 
of  time,  for  the  purpose  of  voting  at  the  time  of  the 
election,  would  be  a  bribe.  Tte  words  of  the  Act 
are  clear,  beyond  all  question,  upon  that  point. 
But  no  such  enactment  says  that  paying  a  luan 
for  coming  to  the  registradon  for  the  purpose  of 
supporting  his  claim  to  vote  is  to  be  in  itself  con- 
sidered as  a  bribe.  Consequently  one  must  see 
whether  it  is  in  effect  a  payment  for  the  sake  of 
the  vote.  That  must  be  always,  more  or  lees,  a 
question  of  evidence,  upon  which  the  person  who 
has  to  decide  it  must  draw  his  inference,  and  what, 
it  seemed  to  me,  are  the  important  elements  for 
consideration  in  driwing  the  inference,  are,  flnt, 
whether  the  payments  were  really  and  truly  made 
contemporaneously  with  the  registration ;  that  is 
one  great  thing.  Another  great  thing  is,  whether 
they  were  really  intended  to  be  merely  a  remunera- 
tion for  what  the  man  who  was  paid  waa  out  of 
pocket,  so  that  he  should  be  no  loser ;  or,  whether 
the  intention  was  to  give  him  a  profit.  I  had  occa- 
sion, in  the  election  inquiry  at  Taunton,  to  consider 
a  matter  of  this  kind,  the  evidence  being  that  some 
time  after  the  registration,  when  the  election  was  com- 
ing very  near,  a  general  notice  was  given  that  everv- 
body  who  had  been  at  the  registration  court  might 
have  a  payment  of  5s.  for  the  day's  loss  of  time,  wad 
that  was  carried  out  by  giving  5s.  to  all  who  came  to 
ask  for  it  without  anv  further  inquiry  tlian  whethsr 
he  was  upon  that  side.  I  came  to  the  condoaion 
that  that  payment  was  intended  to  infloence  the 
election,  and  was  therefore  bribery,  and  accordingly 
unseated  the  member.  But  where  the  case  toraa 
oattobeiaa  it  !•  at  pwimt,  upon  tba  tvidwoe  thrt 
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the^  money  was  paid  oontemponuieoasly  with  the 
nglalratioii ;  that  no  more  was  paid  than  the  voteri 
were  out  of  pocket;  and  that  precautions  were 
taken  to  see  that  no  more  than  that  was  paid,  I  do 
not  think  that  that  inference  would  he  proper  to  be 
drawn.  Now,  in  the  present  case,  Mr.  Giflfard  urged 
in  his  reply  that  it  was  not  proTed  that  precautions 
were  taken  to  see  that  the  payment  was  confined  to 
what  the  roters  were  out  of  pocket.  No  doubt  it 
was  not  proTed  in  this  sense;  there  was  not  a 
minute  inquiry  upon  it,  and  there  was  no  attempt 
made  to  show  in  each  individual  case  where  men 
were  paid  that  they  were  persons  who  had  attended 
yie  registration  court.  But  each  of  the  persons 
ooonected  with  the  registration  who  were  called 
who  knew  anything  about  it,  Mr.  Langridge  and 
Mr.  Poole;  and  I  think  there  was  ano&er  called 
whoae  name  I  forget ;  all  swore  positively,  in 
general  terms,  that  they  did  intend  it  to  be  con- 
fined to  them,  and  that  the  desire  of  the  people 
who  supplied  the  money  was  that  it  should  be 
oonflned  to  them,  and  they  believed  that  it  was 
confined  to  them.  Certainly  no  evidence  has  been 
given  to  show  the  contrary.  The  consequence  is 
that*  as  far  as  regards  these  payments  for  attending 
at  the  registration  court,  I  cannot  see  that  I  am  to 
draw  the  conclusion  that  they  were  bribes,  aud 
ooDseqnently  I  cannot  see  that  this  would  upset  the 
election.  I  wish  to  gmurd  myself  in  case  of  other 
times  from  being  misunderstood  in  any  way  to  say 
that  payments  made  in  that  way  for  a  registration, 
eapedally  when  the  registration  is  coming  so  closely 
before  the  election,  are  not  in  themselves  very  sus- 
picious things,  and  thft  such  payments,  with  very 
little  added,  a  very  little  more  than  there  is  now, 
might  not  justify  the  conclusion  that  they  were 
intended  to  influence  the  election.  All  I  say  is, 
that  in  the  present  case  I  do  not  think  they  were 
so  intended;  consequently,  as  regards  those  pay- 
nmita,  I  do  not  think  the  petitioners  have  made  out 
a  case  of  bribery.  The  next  thing  we  have  to  con- 
aider  is,  that  at  the  same  time  that  these  payments 
were  made  there  were  refreshments  given.  Meat  and 
drink  were  given  at  Gallop's  house.  We  have  dis- 
tinct evidence  that  at  the  same  time  that  the  men 
were  paid  refreshments  were  given  to  the  voters.  I 
think  that  the  probability  is,  that  there  might  be 
similar  things  in  other  places,  though  we  have  not 
distinct  evidence  of  it.  Now  comes  the  question,  Is 
that  treating  ?  The  definition  of  treating  given  by 
the  Corrupt  Practices  Act  is  this,  that  where  a  can- 
didate (and  where  a  candidate  acts  by  agents,  his 
agents  are  the  same  thing  for  this  purpose  as  the 
candidate  himself)' gives  meat  or  drink  with  the  in- 
tention to  influence  the  election  or  to  influence  a 
vote  at  the  election,  that  is  to  be  considered  as  cor- 
mpt  creating.  Here  meat  and  drink  undoubtedly 
were  given  at  the  time  of  the  registration.  As  I 
have  already  said,  I  consider  the  registration  com- 
mittee who  were  the  same  individuals  as  formed  the 
committee  of  the  sitting  members,  as  being  the  sit- 
ting members'  committee.  The  question  comes  to 
be,  was  that  meat  and  drink  given  with  the  inten- 
tion to  influence  the  election.  There,  again,  in  con- 
sidering the  question  whether  there  was  the  inten- 
tioo  which  makes  treating  corrupt  treating,  whidi 
makes  the  giving  of  meat,  drink,  and  refreshments 
gratis  corrupt,  if  it  be  done  with  that  intent,  which 
would  make  it  a  corrupt  practice,  it  always  comes 
to  be  a  matter  of  very  great  importance,  though  not 
conclusive,  to  see  the  time  when  it  was  done,  the 
extent  to  which  it  was  done,  and  the  manner  in 
which  it  was  done.  I  think,  as  far  as  the  evidence 
goes  here,  the  giving  of  those  refreshments,  which 
were  shown  to  have  been  paid  for  by  the  registration 
commitree,  is  distinguished  from  any  other  case,  as 
far  as  I  can  perceive,  in  that  it  was  oonflned  to 
tiM  time  when  the  revisiog  bmiiter  wm  aotoally 


sitting.  In  Gallop'  case,  where  we  had  the  most 
distinct  evidence  about  it,  it  appears  that  they 
were  entirely  given  at  that  time.  I  think  it 
amounts  to  this ;  that  on  each  occasion  when 
the  men  who  were  to  be  paid  (they  were 
paid  in  two  batches  at  Gallop's  house,  Langrilge 
paying  for  some)  came  to  be  paid,  there  was  some 
refreshment  and  beer  given  also  at  the  same  time, 
Mr.  Langridge  paying  for  his  portion  at  the  time, 
but  Mr.  Poole  i^terwards  dividing  Gallop's  bill,  as 
to  which  several  remarks  were  made,  and  to  which 
I  will  allude  presently.  It  appears  that  those  re- 
freshments were  given  exclusively  at  that  time. 
Taldng  that  view  of  the  matter,  although  I  think 
it  was  a  very  foolish  and  unwise  thing  to  do,  it 
seems  to  me  to  come  nearly  in  the  same  category  as 
the  payment  of  the  men  for  coming  to  support  their 
claims.  If  there  was  any  reason  to  believe  that  it 
was  done  not  merely  for  that  purpose,  but  to  pro- 
cure popularity,  or  to  influence  a  vote  at  the  elec- 
tion, it  would  be  treating.  But  if  it  was  merely 
meant  and  intended  to  be  part  of  their  coming  to 
support  their  claims,  and  not  at  all  to  influence  the 
election  itself,  it  would  not  be  corrupt  treating.  I 
think  being  of  no  very  great  extent,  for  extent  and 
quantity  are  very  material  elaments  in  the 
consideration,  and  being  conflned,  as  far  as  I 
can  perceive  in  the  evidence,  to  the  time  of 
the  registration,  I  should  draw  the  inference 
that  it  was  not  intended  to  influence  the  votes. 
Now  we  come  to  one  more  head  upon  which  the 
facts  sre  scarcely  in  dispute  at  all.  Daring  the 
time  when  the  contest  was  raging,  it  happened  this 

Sear  that  the  municipal  elections  fell  but  a  very 
ttle  while  before  the  Parliamentary  elections  came 
on,  and  as  might  naturally  be  expected,  there  being 
a  contest  for  the  Parliamentary  representation  of 
the  borough,  thoie  who  stood  in  the  municipal 
elections  on  the  Liberal  side,  were  active  partisans 
of  Mr.  North  and  Mr.  Brassey,  and  at  least  one  of 
them,  Mr.  Poole,  and  probably  others  also,  were 
agents  for  the  sitting  members  in  conducting  the 
election.  It  is  not  disputed  or  denied  at  all,  in 
point  of  fact,  that  when  they  stood  as  candidates 
for  the  municipal  election,  they  had  given  refresh- 
ments to  the  municipal  electors,  who  would  be  the 
same  class,  and  indeed  the  same  individuals,  as  the 
Parliamentary  electors ;  but  they  say  they  did  it 
with  the  intention  of  influencing  the  municipal 
election,  and  that  only.  Now,  on  the  same  reason- 
ing as  I  used  before  with  regard  to  the  registration, 
if  the  object  and  intention  in  their  minds,  when 
they  gave  those  refreshm-nts  was  to  influence  the 
Parliamentary  election  also,  that  would  be  treating, 
although  it  might  be  done  with  the  object  at  the 
same  time  of  influencing  the  municipal  election. 
Here  again  it  comes  to  be  a  question  of  fact  In  trying 
to  draw  a  conclusion  as  to  what  the  Intention  was, 
it  becomes  very  important  to  see  what  was  the  quan- 
tity, and  the  scale  upon  which  this  was  done,  and 
what  was  the  time  when  it  was  done,  in  order  to  see 
whether  it  really  was  intended  for  more  than 
the  wrong  and  improper  practice  which  generally 
prevails  at  municipal  elections ;  and  whether  or  aot 
it  was  intended  to  go  further,  and  influence  the 
Parliamentary  election,  which  was  just  about  to 
come  on.  There  are  cases  undoubtedly.  Beverley 
was  mentioned  as  one,  and  I  believe  the  facts  proved 
it,  in  which  large  payments  are  made  to  voters  at 
the  municipal  elections  that  they  may  become  mem- 
bers of  the  Yellow  or  the  Blue  party,  as  it  may  be 
called,  the  intention  being  that  the  Yellow  or  the 
Blue  part^  shall  stick  together  at  the  Parliamen- 
tary election ;  they  will  be  paid  nothing  there ;  but 
they  are  generally  paid  largely  at  the  municipal 
elections,  that  they  may  be  in  the  party  and  vote  at 
the  Parliamentary  election.  In  such  cases  the  real 
motive  and  intentioa  of  the  penons  who  supply  the 


m 


UktitBfFlB^TSB'  OAB&B. 


iSt 


HA8TING8  Election  Petition. 


money  is  to  win  the  Parliamentary  election. 
Wherever  that  is  proved,  of  course  there  can  be  no 
doubt  that  it  would  be  bribery,  and  perhaps  it  could 
scarcely  ever  be  carried  out  in  such  a  case  without 
its  being  bribery,  to  such  an  extent  as  to  make  it  a 
very  proper  question  for  Parliament  to  inquire 
whether  the  borough  should  be  disfranchised  or  not. 
But  without  coming  to  that,  it  may  very  well 
happen  that  the  municipal  electors,  being  of  the 
same  dais  as  the  Parliamentary  electors,  advantage 
is  taken  of  the  opportunity  of  the  municipal 
election,  and  under  the  colour  of  that,  under 
the  pretence  of  treating  for  the  municipal 
election,  there  is  money  advanced  for  refreshments, 
in  order  to  produce  an  effect  upon  the  minds  of  the 
parties  when  they  come  to  vote  at  the  Parliamen- 
tary election.  Now,  in  looking  at  that,  and  seeing 
whether  or  not  there  is  that  intention,  it  becomes  a 
most  important  element  to  see  when  it  was  done 
In  the  present  case,  the  municipal  elections  havin. 
come  so  very  nearly  at  the  same  time  as  the  Parlia- 
mentary elections,  of  course  anything  that  was  done 
at  the  municipal  elections  must  have  been  near 
enough  to  the  Parliamentary  elections  to  produce 
an  effect  upon  it.  But  there  is  a  great  importance 
in  the  time  and  place  at  which  it  was  don^  as  evi- 
dence tending  to  make  one  think  that  it  was  done 
with  the  intention  to  influence  the  Parliamentary 
election.  I  had  a  similar  thing  in  a  case  which  was 
before  me,  where  an  active  agent  having  been  elected 
an  alderman  at  a  contested  municipal  election, 
afterwards  gave  refreshments  in  gratitude,  as  he 
said,  to  his  supporters,  but  unluckily  chose,  as  the 
place  to  give  them,  a  public-house  where  the  candi- 
dates had  held  a  meeting,  and  chose  as  the  time  to 
give  them  just  the  time  when  the  candidates  came 
out.  It  was  not  necessary  to  decide  that  point  there, 
because  there  were  other  things  which  upset  the 
election,  and  vacated  the  seat,  and  I  had  not  to 
make  up  my  mind  upon  this  question ;  but  I  men- 
tion the  case  as  an  instance  of  what  I  mean  when  I 
say  that  the  time  and  place  are  very  important. 
The  time  and  place  there  made  me  very  much  think 
that  I  should  be  obliged  to  come  to  the  conclusion, 
if  it  should  be  really  necessary  to  decide  it,  that 
there  was  an  intention  in  that  case  to  produce  an 
effect  upon  the  Parliamentary  election.  Here  I 
have  to  see  what  were  the  time,  the  place,  and  the 
extent  to  which  the  treating,  which  has  been  proved 
at  the  municipal  election,  took  place,  in  order  to  see 
whether  it  would  really  be  intended  to  affect  the 
Parliamentary  election  or  not  As  far  as  I  make 
out,  I  think  the  principal  evidence  obtained  of  that 
was  from  Mr.  Poole,  who  did  not  seem  to  me  upon 
that  point  at  aU  to  wish  to  keep  back  anything. 
When  he  was  asked  about  it  he  mentioned  several 
things  which  had  not  been  proved,  and  named 
several  public-houses  at  whidi  during  the  municipal 
election  refreshments  had  been  given  (punch,  I  think 
he  said),  as  it  was  customary  to  do  upon  the  occasion 
of  their  being  elected.  Now  all  this  took  place 
exactly  on  the  day  of  the  municipal  election.  As 
far  as  the  evidence  went,  none  seems  to  have  been 
given  afterwards;  and  although  there  is  no  doubt 
of  this  refreshment  being  given  to  some  persons  who 
would  ultimately  be  Parliamentary  electors,  and  it 
would  be  likely  enough  that  the  popularity  acquired 
might  continue  for  a  fortnight,  so  that  a  portion  of 
it  would  influence  the  Parlkunentary  election  after- 
wards, yet,  looking  to  the  question,  nor  whether  or 
DO  it  may  have  produced  that  effect,  but  whether 
or  no.it  was  the  intention  to  do  so,  it  seems  to  me 
that  there  was  no  intention  at  the  time  which 
would  make  it  corrupt ;  but- 1  cannot  come  to  that 
coBoltiiion  in  the  present  case.  If  I  found  that  it 
was 'continued  after  the  municipal  elections  were 
over,  if  I  found  thnt  the  quantity  of  refre^hnKMit 
given  was  in  ej^cess  of  what  it  seems  to  have  been 


at  other  times,  or  if  I  found  that  the  place  where  it 
was  done  was  such  as  to  show  that  it  was  intended 
to  produce  an  influence  upon  the  election  of  mem- 
bers of  Parliament,  all  those  thint^s  would  be  mate- 
rial to  show  me  the  intention.  But  in  this  present 
case  I  cannot  find  that  there  was  anything  done 
beyond  what  had  been  done  in  ordinary  municipal 
elections,  when  no  Parliamentary  election  was 
coming.  It  was  done  on  the  day  of  the  muni- 
cipal election,  and  only  on  that  day;  and  there- 
fore althougli  it  was  certainly  a  matter  to 
be  inquired  into  and  considered,  I  do  not 
think  that  a  corrupt  intention  has  been  made  out 
Then  comes  a  matter  in  connection  with  this, 
on  which  Mr.  Giffard  made  a  very  strong 
point  in  his  reply ;  and  I  may  fairly  say  that  Mr. 
Qiffard  did  make  me  feel  that  there  was  a  great 
deal  to  be  said  there ;  he  did  make  me  pause  and 
hesitate  on  this  part  of  the  case. 

It  was  sworn  by  a  man  called  Foster  thai  when 
one  Thomas  Tutt  was  bringing  him  to  the  poll, 
Foster  aslred  for  allowances  for  drink,  and  Tutt 
made  answer  to  him,  **  I  could  not  do  that ;  it  would 
be  bribery."  But,  at  the  same  time,  said  to  him, 
**  You  may  drink,  and  afterwards,  when  it  is  ail 
over,  you  shall  be  paid."    This  was  not  denied. 

His  Lordship  said  as  to  this :  Then  comes  the 
question  whether,  that  being  so,  upon  that  alone 
there  is  not  made  out  a  case  of  treating  by  Tutt, 
who  was  an  agent  of  the  sitting  members,  to  such 
an  extent,  that  although  it  was  only  10s.  that  was 
paid,  and  although  it  was  only  in  one  instance,  that 
is  or  is  not  a  corrupt  practice  which  ought  to  upaet 
the  election.  There  I  have  felt  a  great  deal  of 
force  in  what  Mr.  Giffard  said,  and  I  have  paused 
and  hesitated  upon  it  a  good  deal.  It  is  established 
by  Parliamentary  law  that  a  member  is  respcmsibie 
for  his  agents  in  these  cases ;  and,  although  what 
constitutes  an  agent  is  very  ill  defined,  yet  still  it  is 
a  question  which  it  is  important  to  consider,  and 
one  must  see  what  an  agent  is.  I  have  frequently 
had  it  in  my  mind  that  there  is  a  great  difficulty,  in 
strict  logic,  in  making  the  agency  of  a  person  deg 
pendant  upon  the  extent  of  the  corrupt  practices 
committed  by  him.  It  does  seem  that  in  strict 
logic,  if  a  man  would  be  an  agent  if  he  was  shown  to 
have  corrupted  100  people  by  paying  them  5Z.  apieee, 
then  if  he  corrupts  only  a  single  man  by  giving 
him  a  single  glass  of  beer,  he  ought  to  be  regarded 
as  an  agent  equally.  There  is  no  doubt  that  in 
strict  logical  language  you  will  find  a  difficulty  in 
making  the  distinction,  yet  I  cannot  but  feel  that 
in  administering  justice  and  in  administering  the 
law  in  such  a  way  that  it  would  be  tolerable,  one 
must  make  some  distinction  of  that  sort  There  is 
the  same  thing  that  constitutes  the  man  an  agent 
in  the  one  case  present  also  in  the  other  case ;  but  I 
cannot  but  feel  that  where  the  case  is  a  small, 
isolated,  solitary  case,  it  requires  much  more  evi- 
dence to  satisfy  one  of  agency  than  would  otherwise 
be  necessary.  If  a  small  thing  is  done  by  a  person 
who  IB  the  head  agent ;  for  instance,  in  this  case,  if 
a  very  trifling  thing  had  been  done  by  Mr.  Poole, 
who  is  the  agent  for  the  election  expenses,  I  think 
that  would  have  upset  the  election;  and  if  small 
things  to  a  considerable  extent  were  done  by  a 
subordinate  person,  comparatively  slight  evidence 
of  agency  would  probably  have  induced  one  to  find 
that  he  was  an  agent;  but  when  you  come  to  a 
case  of  this  sort,  where  there  is  the  single  case  of 
Thomas  Tutt  having  told  a  man,  when  he  was 
inducing  him  to  go  to  the  poll,  that  he  would  be 
paid  afterwards  for  what  he  might  spend  in  driuk, 
to  make  that  single  case  upset  the  election  would 
require  considerable  evidence  of  agency ;  and  I  do 
nut  find  that  there  would  be  strong  enough  evidence 
of  agency  here  to  make  one  act  upon  that  oaa 
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dngle  case.  Bfr.  Giffard  argued,  with  great  force, 
that  if  treating  were  proved  in  thii  particular 
case,  it  IB  a  fair  and  reasonable  inference  tliat  that 
▼onld  account  for  a  great  many  others  of  a  aimilar 
kind,  and  that,  consequently,  I  ought  to  act  upon 
it.  I  accede  to  that ;  and  if  I  felt  at  all  that  there 
was  any  ground  for  b«lieTing,  upon  the  whole  of  the 
eTidence  taken  together,  that  there  was  a  mode  of 
procuring  treating  at  the  Pelham  Arms  and  dse- 
where  by  sending  in  a  variety  of  people,  each  of 
wftom  was  to  treat  upon  a  small  scale,  I  should 
probably  say  that  I  thought  that  was  an  instance  of 
It,  and  that  this  would  be  evidence  to  prove  it ;  but 
if  such  a  tiling  existed,  I  cannot  but  feel  that  there 
would  be  some  more  evidence  of  it.  What  Mr. 
Giffard  said  is  very  true,  that  there  is  this  great 
difficulty  in  these  cases,  that  the  parties  who  are 
guilty  of  being  bribed  and  those  who  are  guilty 
d  bribing,  are  together,  and  therefore  there  is  great 
diflSculty  in  getting  evidence  in  cases  of  bribery ; 
but  that  does  not  apply  so  much  to  cases  of  treating. 
Treating  from  its  Yery  nature  must  be  done  openly, 
and  in  such  a  ,way  that  a  great  number  of  people 
may  see  it.  It  is  almost  impossible  to  have  treating 
so  carried  on  that  the  opposite  side  may  not  see  it, 
and  there  are  generally  a  considerable  number  of 
neutral  persons  who  attend  where  treating  is  going 
on  from  the  mere  love  of  drink  and  beer,  without 
regard  very  much  to  what  politics  they  are  of,  and 
who  are  willing  to  tell  about  it  afterwards.  Conse- 
quently if  there  had  been  any  regular  system,  of 
which  this  case  with  regard  to  what  Tutt  said  was  a 
single  instance  that  cropped  out,  I  cannot  but  think 
that  we  should  have  had  more  evidence  of  it. 
Taking  that  view  of  it,  I  think  I  cannot  act  upon 
the  evidence  of  the  agency  of  Tutt,  though  it  is 
eridence  of  agency  which  might  have  induced  me 
to  act  if  there  had  been  anything  tending  to  show  a 
general  system,  rather  than,  as  it  is,  an  individual 


On  a  question  whether  the  giving  a  job  to  a  voter 
was  bribery,  where  the  intention  was  denied  by  the 
persons  giving  it,  his  Lordship  said :  I  have  always 
considered  it  a  very  wrong  thing  on  the  part  of  any- 
one, on  the  g^und  of  politics,  to  dismiss  his  men 
whom  he  had  already  in  his  employment  because 
they  were  going  to  vote  against  him ;  that  is  made 
undue  influence.  It  would  also  be  very  wrong  to 
employ  men  in  order  to  influence  them  to  vote  for 
you;  and  to  lay  down  the  rule  that  whenever  a 
person  really  having  a  job  in  hand  offers  it  to  a  man 
who  is  going  to  vote  on  the  other  side,  although  he 
says  it  was  not  intended  to  influence  the  man's  vote, 
we  are  to  draw  the  inference  that  it  was,  would  be 
laying  down  the  rule  that  during  an  election  there 
most  be  exclusive  dealing.  I  do  not  see  how  one 
possibly  can  act  up<m  such  a  principle  as  that.  I 
oorae  to  the  conclusion  that  the  case  brought  forward 
00  the  pai  t  of  the  petitioners  has  failed  as  against 
both  the  sitting'  members.  As  in  this  case  the  peti- 
tioners liave  failed,  and  I  see  no  reason  to  deviate 
from  the  onlinary  rule,  I  roust  order  that  the  costs 
be  borne  by  the  petitioners. 

Agents:  Durraitt  Cooper;  Wyatt  and  Boskaui 
Basier^  Bot^  and  Nortoiu 
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(Before  Blaokbubh,  J.) 

Coalition  hy  candidates — Agwcy — Undu^influmkcs — Bif 
landlord*  in  turning  out  tenants — By  employers  tn 
dismissing  servants — Threat  to  withdraw  custom — 
Question  ofdegres — Treating — Employment  ofpwstms 
guilty  of  corrupt  practices  -81  j*  82  Vtct.  c  125  s. 
44 — Evidence, 

There  being  a  coalition  between  candidates,  the  agent  of 
one  becomes  the  agent  of  the  other ;  and  if  a  corrupt 
act  is  brought  home  to  the  one,  both  are  unable  to  hold 
their  seats.  But  personal  corruption  tnust  be  proved 
against  each  individually :  the  proof  personally  against 
the  one  does  not  prow  it  personally  against  the  other. 

Doing  or  threatening  violence  to  cm  elector  to  induce  him 
to  vote  or  refrain  from  voting^  vitiates  the  election, 
although  done  by  an  agent  only.  And  if  that  is  done 
which  a  man  has  a  perfect  right  to  do,  but  with  a  vuia  ) 
to  influence  a  vote,  it  is  intimidation.  Ex.gr.  if  a 
landlord  threatens  to  turn  out,  or  does  turn  out  a 
tenant  for  his  vote,  that  is  iijflicting  harm  or  loss 
within  the  statute. 

An  employer  who  dismisses  his  servant  on  account  of  his 
vote  is  also  guilty  of  undue  influence. 

Whether  the  withdrawal  of  custom  from  a  tradesman,  or 
a  threat  to  withdraw  it,  amounts  to  undue  influence  is 
a  question  of  degree, 

Semble,  where  the  loss  proposed  to  be  inflicted  in  this 
way  would  seriously  affect  the  scdeable  value  of  the 
goodwill  qf  a  business,  it  would  be  such  a  loss  as  is 
contemplated  by  the  statute. 

The  loss  must  be  so  serious  that  a  judge  could  direct  a 
jurv  in  a  criminal  court  that  a  person  threatening  to 
inJUctor  inflicting  it  was  guilty  of  a  misdemeanor, 

A  threat  to  exercise  undue  influence  must  be  deliberate^ 
uttered  with  the  intention  to  carry  it  into  effect,  ana 
rwt  in  a  moment  of  anger  ;  whilst  the  loss  to  be  inflicted 
must  not  be  too  remote. 

An  act  of  treating  under  sect.  23  o/"  17  ^  18  Vict, 
c  102,  does  not  affect  the  election.  If  it  comes 
within  the  4th  section  it  will  affect  the  election.  But 
the  candidate  will  be  responsible  if  he  is  in  any  way  ' 
accessory  to  the  giving  or  providing  of  refreshment 
oorruptfy,  i,  e.,  with  the  view  of  infiuendng  votes  at 
the  dection  ^en  pending. 

The  question  whether  the  intention  wcu  to  influence  votes 
must  depend  upon  the  circumstances  and  the  manner  in 
which  the  refreshment  was  given,  the  time  when  it  wcu 
done,  and  very  much  upon  the  ruiture  of  the  entertain^ 
menL 

The  difference  between  the  giving  of  meat  and  the  giving 
oj  drink  considered. 

Inhere  is  no  law  which  prohibits  the  giving  offcasts  to 
electors  after  the  election.  The  authority  of  a  person 
requested  to  canvass,  and  so  made  an  agent,  ceases  with 
the  election ;  and,  unless  there  is  something  to  show  con- 
tinuing  auAority,  that  person  could  not,  by  giving  a 
fkast  ten  days  after  the  election,  upset  that  election, 

TheUth  sect,  of  SI  f  82  Vict,  c  125,  se^  that  if  ai^ 
candidate  is  provw  to  have  personal^  engaged  as^  a 
canvasser  or  agent  for  the  mant^ement  of  his  election 
any  person,  Imowing  that  muA  person  within  seven 
years  previous  to  such  engagement  has  been  found 
guilty  ofoomqrt  practices,  the  election  shall  be  void: 

Held,  that  it  is  enough  if  such  a  person  is  engaged  with 
EeU  further,  that  the  sldtuU  ia  not  cot{flned  fo  paid 
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agenUf  but  the  person  wgcuftdnaut  he  cun  agent  for  the 
^mcmagement  of  at  least  part  of  the  election^ 

P,  was  scheduled  by  Bribery  Commissioners  within  seven 
years,  and  acted  in  a  way  which  would  have  made  him 
an  agent  for  the  purpose  of  a^ecting  the  seats  of  the 
candidates  by  ordinary  corrupt  practices.  The  candi- 
dates, however,  both  denied  any  knowledge  that  he  was 
in  the  schedule,  or  that  he  was  acting  as  the  chairman 
of  a  certain  ward  committee.  There  uxu  no  evi- 
dence that  either  candidate  had  u  ilfuUy  shut  his  eyes 
to  the  engagement  of  P.,  and  it  was 

Held,  that  the  engagement  did  not  affect  the  election. 

This  was  a  petition  against  the  retarn  of  Sir 
E.  Lacon  and  Major  Walpole.  There  was  a  novel 
allegation,  that  the  respondents  had  engaged  a  person 
who  within  seven  years  had  heen  found  guilty  of 
corrupt  practices.  All  the  material  points  are 
noticed  in  the  judgment. 

Counsel  for  the  petitioners,  BaUanttne,  Seijt.,  and 
Blofeild. 

For  the  respondents,  Rodwellj  Q.  C.  and  (/Malley, 

Blackburn,  J.— It  is  to  baohserved,  first,  that 
the  petition  is  against  both  the  sitting  members. 
In  ordinary  cases  the  seat  of  each  member  would 
be  dependent  upon  himself  alone,  unless  there  was 
something  to  show  that  the  two  members  had  made 
common  cause.  As  a  general  rule,  in  eleetion 
matters  it  is  not  merely  what  the  candidate  himself 
does,  but  also  what  he  does  by  his  agents,  which 
avoids  the  election,  even  though  the  agent  has  gone 
much  further  than  was  intended  by  the  candidate. 
It  is  a  general  rule  in  election  matters  that  if  the 
agent  does  a  corrupt  act,  though  quite  unintended 
upon  the  part  of  the  candidate,  it  will  vacate  the 
seat.  I  hare  not  had  much  opportunity  of  reading 
the  different  judgments  delivered  by  different 
judges ;  but  since  I  have  had  the  opportunity  of 
considering  them,  I  find,  as  far  as  personal  obser- 
vation enables  me  to  say,  that  they  have  all  agreed 
very  closely  on  what  is  the  law  on  these  different 
matters,  though  of  course  the  difficulty  is  to  apply 
the  law  to  the  facts  in  the  different  cases.  Upon 
this  particular  matter  about  agency,  I  find  the 
Scotch  judge  (Lord  Barcaple),in  the  Greenock  case, 
lays  down  the  rule  in  exactly  the  same  way  as  I 
•hould  myself  lay  it  down.  I  cite  what  is  laid  down 
by  a  Scotch  judge,  as  showing  that  a  Scotch  lawyer 
has  come  to  exactly  the  same  conclusion  as  the 
English  judges  have  come  to ;  and  I  prefer  taking 
it  in  his  words  rather  than  ray  own.  He  says, 
talking  of  agency,  **  I  think  that  there  are  three 
principles  applicable  to  three  kinds  of  matters. 
There  is,  first  of  all,  the  strictest  of  all  principles, 
that  which  is  applicable  to  a  criminal  charge ;  and 
there  you  are  responsible  for  nothing  at  all  except 
your  own  individual  guilt.  That  is  a  thing  consis- 
tent with  ordinary  common  sense.  There  is,  then, 
the  principle  that  is  applicable  to  actions  of  a  civil 
kind,  raised  against  a  party  on  the  ground  of  a 
wrong  done,  and  in  which  it  was  proved  that  the 
wrong  was  done  by  the  defender's  agent,  that  is  to 
say,  a  person  employed  by  the  defender  while  he 
was  doing  the  thing  which  he  was  employed  to  do. 
But  there  comes  in  the  principle  that  he  was  em- 
ployed to  do  the  particular  work,  and  that  he  was 
not  employed  to  do  the  wrong.  Then  there  is  the 
third  class  of  cases,  with  which  we  are  at  present 
engaged,  where,  in  these  election  petitions,  it  being 
proved  that  a  candidate  is  having  his  election 
carried  on  by  a  committee,  or  by  certain  canvassers, 
those  canvassers  do  something  which,  if  the  candi- 
date is  responsible  for  it,  will  invalidate  the  election, 
and  it  is  held  that  he  is  responsible  frtr  It  in  thr 
tense  of  making  the  validity  of  the  electiou  depend 


upon  it.  I  do  not  see  how  these  election  petition 
would  be  of  the  least  use  otherwise,  because  I  sap- 
pose  that  there  are  very  few  candidates  indeed  who 
undertake  the  practice  of  corruption  with  their  own 
hand.  I  presume  there  are  equally  few  candi- 
dates, or  very  nearly  so,  who  ever  say  to  their 
agents  that  they  are  to  proceed  corruptly  in  the 
matter."  That  is  the  passage  at  page  97  in  the  Blue 
Book  which  I  am  quoting  from,  in  which  Lord  Bar 
caple  lays  down  three  classes,  and  points  out  wheae 
agency  in  an  election  petition  differs  from  agency 
in  other  matters.  He  does  not  say,  and  he  has  no 
occasion  there  to  say,  what  constitutes  ngency, 
which  is  a  difficult  question,  and  upon  which,  where 
it  becomes  necessary  to  inquire  into  it  in  the  pre 
sent  inquiry,  I  will  make  any  observations  that 
occur  to  me  as  materiaL  Now,  that  bi'ing  so.  we 
have  to  see  was  there  any  comipt  act  practised  by 
the  agent  of  the  sitting  members,  either  or  both  ? 
It  happens  that  in  this  case  Major  Walpole  and  Sir 
Edmund  Lacon  have  stood  jointly;  they  have 
chosen  to  what  we  commonly  call  coalesce.  They 
united  in  a  canvass,  and  in  fact  have*made  each  an 
agent  of  the  other,  and  they  have  chosen  to  stand 
or  fall  together ;  consequently,  if  any  corrupt  act 
is  shown  to  be  done  by  an  agent  appointed  by  one 
member,  it  will  affect  both.  Such  are  the  con- 
sequences of  a  coalition.  A  candidate  is  not 
only  responsible  for  his  own  individual  agent,  but, 
having  made  a  coalition,  he  becomes  responsible 
for  the  acts  of  the  agent  of  the  other  candidate 
with  whom  he  has  coalesced.  Major  Walpole, 
therefore,  as  far  as  those  matters  are  concerned,  is 
exactly  in  the  same  position  as  Sir  Edmund  Lacon. 
If  a  corrupt  act  is  brought  home  to  the  one,  both 
are  unable  to  hold  thdr  seats.  There  is,  however, 
another  point  in  the  petition  that  is  included  here 
namely,  the  new  enactment,  which  says  that  wher- 
ever a  member  employs,  "  personally  engages  "  is 
the  phrase  that  is  used,  a  person  who  has  been 
scheduled  or  declared  guilty  of  corrupt  practices, 
then  he  has  done  that  which  defeats  his  seat ;  the 
Act  f whether  wisely  or  unwisely  it  is  not  for  me  to 
consider)  has  pointedly  and  markedly  said  that  that 
shall  be  proved  against  the  member  personally  ;  by 
which  I  understood  it  to  mean,  proved,  as  in  that 
first  class  where  Lord  Barcaple  says,  as  in  criminal 
cases,  a  person  is  responsible  for  his  own  individual 
guilt  and  not  otherwise,  it  must  be  proved  to  that 
extent.  That  being  the  case  upon  that  head  of  the 
inquiry,  necessarily  and  essentially  tlu*  two 
members  stand  quite  in  separate  positions;  it 
must  be  proved  against  either  of  them  person - 
ally.  The  proof  personally  against  the  one  d(ie>«  not 
prove  it  personally  against  the  other ;  so  that  so  faras 
that  is  concerned,  their  cases  are  necessarily  separate. 
The  first  class  of  cases  brought  forward  in  the  evi- 
dence, which  I  will  take  first,  are  those  which  it  is 
said  proved  that  there  had  been  undue  influence 
exercised  by  agents,  for  whom  the  members  are 
responsible.  That  offence  of  undue  influence  is 
created  and  defined  by  the  statute,  the  17  &  18  Vict 
c.  102,  of  the  Corrupt  Practices  Prevt»nti«»n  Act, 
sect.  5;  and  the  only  part  which  I  have  t<i  consider 
here,  is  the  first  part:  "Every  person  who  ahall, 
directly  or  indirectly,  by  himself,  or  by  any  other 
person  on  his  behalf,  make  use  of,  or  tlireaten  to 
make  use  of,  any  force,  violence,  or  restraint,  or 
infiict  or  threaten  the  infliction  by  himself,  or  by  or 
through  any  other  person,  of  any  injury,  damage, 
harm,  or  loss,  or  in  any  other  manner  practise  in- 
timidation upon  or  against  any  person  in  order  to 
induce  or  compel  such  person  to  vote,  or  refrain 
from  voting  " — then  come  some  other  points  which 
I  will  not  read — **  shall  be  deemed  to  have  ci»m- 
mitted  the  offence  of  undue  influence,  and  shall  he 
rnilty  of  a  misdemeanor,  and  in  Scotland  an 
uffeuce  punishabla  by  fine  or  imprisouiiMnti  aod 
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OiaXi  also  be  liable  to  forfeit  the  sam  of  50/."  Now, 
the  flrtt  thing  to  conaider  ii,  what  is  the  tnie  mean- 
ing and  construction  of  that  Act.  I  think  there  can 
be  no  doubt  when  yon  look  at  the  earlier  part  of  it, 
which  I  have  already  read,  that  it  is  meant  and  in- 
tended to  say,  that  where  there  is  any  force,  yio- 
lenoe,  or  restraint,  or  any  threat  of  injury,  or  any 
Injury,  those  are  cases  which  of  course  would 
•mbnoe  all  the  cases  where  a  wrongful  act  is 
threatened ;  but  I  do  not  think  the  Act  is  at  all 
conllDed  to  that.  I  fed  no  doubt  at  all  where 
a  person,  in  order  to  iNreyent  another  from 
▼ocing,  or  to  force  him  to  vote,  either  beats 
him  or .  threatens  injury  to  his  person,  or 
brraks  the  windows  of  his  house,  or  threatens  injury 
to  his  house,  or  the  like,  that  is  what  is  here  called 
iftidne  influence.  But  I  do  not  think  it  is  confined 
to  that;  where  such  a  thing  is  done,  and  it  is 
brought  home  to  the  agent,  it  aroids,  according  to 
my  Tiew,  the  election.  Just  immediately  before  I 
came  down  here,  in  the  case  of  Stafford^  I  was 
obliged  very  much  against  my  will  to  put  that  doc- 
trine in  force,  when  I  was  couTlnoed  that  Mr. 
Pochiny  the  sitting  member,  had  come  down  to  a 
Tery  corrupt  borough,  and  had,  by  a  sort  of  direc- 
tion on  his  part,  prevented  corruption  upon  his 
side,  and  hindered  the  other  side  in  consequence 
from  exercising  corruption  to  any  great  extent,  and 
in  fact  saTed  the  borough  from  a  commission.  Of 
course  I  thought  it  highly  meritorious  upon  the 
part  of  Mr.  Pochin,  and  I  was  very  sorry  to  have 
to  decide  as  I  did,  but  it  was  proved  to  my  satis- 
faction that  an  agent  of  his,  a  man  he  had  em- 
ployed, a  paid  ag^nt,  did  hound  on  a  mob  to  beat 
and  molest  people  on  the  day  of  the  election  so  as 
to  terrify  men  from  coming  to  vote.  I  could  not, 
according  to  the  rule  of  law  which  has  been  laid 
down,  say  that  because  Mr.  Pochin  had  been  a 
meritorious  man  I  would  preserve  his  seat,  and  I 
waa  obliged  to  come  to  the  conclusion  that  he  had 
by  hit  agents  been  gvAXtj  of  undue  influence,  and 
oonaequnntly  I  had  to  unseat  him.  That  was  a  case 
where  tiie  injury  was  a  wrongful  and  violent  injury. 
Bat  I  think  the  section  is  not  at  all  confined  to 
that.  It  goes  on  to  say,  if  he  shall  infiict,  or 
tlireaten  to  inflict,  by  himself,  or  by  or  through 
any  other  person,  any  injury,  damage,  harm,  or 
lose.  In  another  manner  that  is  hitimidation. 
I  think  that  harm  or  loss  is  not  confined  to 
these  cases;  I  think  it  would  apply  to  cases 
where,  tiiough  a  person  has  a  perfect  right  to 
do  it»  if  he  does  not  do  it  with  the  motive  of 
affecting  the  vote,  yet  the  doing  of  it  does  inflict 
harm  upon  the  other  side.  I  tidce  it  that  where  a 
tenant  who  holds  his  land  ftrom  year  to  year, 
to  whom  consequently  the  landlord  can  at  any  time 
give  six  months'  nodoe  to  quit,  the  landlord  has  a 

Krfect  right  to  choose  his  tenant  and  turn  him  out ; 
t  if  the  landlord  threatens  to  inflict,  or  does 
inflict,  that  turning  out  of  his  tenant  for  his  vote, 
that  is  inflicting  harm  or  loss  within  the  meaning 
of  the  Act ;  and  I  think  that  sort  of  thing  was  in- 
tended to  be  struck  at  by  the  statute.  So,  again, 
where  a  person  employs  a  servant,  and  the  servant 
is  ciontinuing  in  his  employment,  and  would  in  all 
probability  continue  in  his  employment  in  the 
ordinary  course  of  things,  the  master  of  course  may 
dismiss  his  servant  at  pleasure,  giving  him  proper 
notice ;  he  may  dismiss  him  and  c£uige  him  at 
pleasure,  and  therefore  he  commits  no  wrong  in  so 
doing,  but  tliere  again,  if  he  does  it  on  account  of 
the  vote,  and  for  the  purpose  of  coercing  the  voter, 
the  statute  intends,  I  think,  to  make  that* an  inflic- 
tion of  loss  which  was  to  be  punished,  and  punished 
severely.  That  has  been  acted  on  on  more  occasions 
than  one.  In  the  case  of  the  Westbury  election,  to 
which  I  referred  in  the  course  of  Mr.  O'Mall^s 
addreasy  wJiure  it  was  proved  that  a  manufacturer 


who  had  exercised  coercion  of  that  sort  on  a  large 
scale  in  order  to  force  his  workpeople  to  vote,  it 
was  held,  and  I  think  it  was  held  most  undoubtedly 
properly,  that  that  was  an  infliction  of  damage  or  loss 
which,  being  proved  to  be  done  by  an  agent,  vacated 
the  seat.    Other  cases  there  have  been  something 
similar  to  that.    In  some  of  the  towns  in  the  aortl^ 
Blackburn  and  Oldham,  where  something  similar 
was  ruled,  it  was  clearly  enough  held,  and  I  think 
rightly  held,  that  though  the  loss  and  harm  to  ba 
done  to  the  man  is  not  an   illegal  harm,  not  a 
matter  that  would  be  a  crime,  like  beating  the 
man  or  destroying  his  property,  yet,  if  it  be  a  loss 
inflicted  for  thst  purpose  it  is  brought  within  die 
statute.    Then  I  come  to  other  matters  which  are 
not  quite  so  clear  upon  the   construction  of  tiie 
statute,  what  you  may  call  a  precarious  loss.    For 
instance,  if  a  person  who  is  in  the  habit  at  inter- 
vals of  frequenting  a  shop  and  giving  the  trades- 
man some  custom,  were  to  choose  no  longer  to  be 
giving  that  custom,  but  to  go  elsewhere,  if   he 
chose  to  threaten  to  take  away  that  custom  and  go 
elsewhere,  is  that  a  loss  or  not  ?    It  seems  to  me 
to  be  a  good  deal  a  question  of  degree.     Acting 
on  the  same  principle  which  I  have  been  pointing 
out,  I  cannot  but  think,  where  the  loss  which  is 
proposed  to  be  inflicted  in  this  way  is,  I  may  say,  to 
such  an  extent  and  in  such  a  way  as  would  seriously 
affect  the  saleable  value  of  the  goodwill  of  a  man's 
business,  it  would  clearly  be  a  loss ;  but  such  a  trifle 
as  that  of  a  lady  looking  at  a  box  of  ribbons,  and 
upon  learning  that  the  man  was  a  Whig  or  a  Tory, 
leaving  the  room  and  not  buying,  would  be  such  a 
trifling  thing  that  it  could  hardly  be  acted  upon.    I 
must  weigh  the  matter  as  a  question  of  degree,  and 
see  whether  it  is  serious  or  not,  for  it  is  not  to  be 
forgotten  that  this  section  enacts  that  the  offence 
shiUl  be  a  misdemeanor,  and  shall  be  one  which 
if  it  is  made  out  shall  subject  the  offender  to  flue 
and    imprisonment;    and   I   ought,    therefore,  in 
construing   the   statute,    to  remember  that   it  is 
intended  that  such  an  infliction  of  loss,  or  such 
a  threatening   of   infliction  of    loss,   must  be  so 
serious  that  one  could  direct  a  jury  in  a  criminal 
court  to  find  that  a  person  was  guilty  of  misde-' 
meaner.     I  cannot   help  thinking  when  you  are 
looking  at  the  principle  of  construction,  that  it  must 
be  taken  in  that  wayi  if  the  loss  where  it  comes  to 
be  this  precarious  loss  (which  expresses  my  idea 
perhaps  as  well  as  any  other  phrase),  where  it  cornea 
to  be  the  loss  of  this  chance,  such  as  it  would  be 
in  the  case  of  a  shopkeeper,  it  must  be  made  out 
that  it  is  done  to  a  serious  extent ;  and  recollecting 
that  to  be  so,  you  must  see  whether  or  not  it  is  so 
made  out.    Then  when  one  comes  to  see  whether 
the  tiling  is  proved  or  not,  of  course  the  very  essence 
of  it  all  is,  that  it  should  be  done  on  account  of  the 
vote.    If  there  was  an  actual  injury  actually  done, 
by  the  landlord  dismissing  or  turning  awav  his 
tenant,  then  of  course  the  only  question  would  be, 
wan  that  done  on  account  of  the  election ;  that  is, 
as  I  have  said,  was  it  inflicted  on  account  of  his 
vote  or  not  ?    Therefore,  it  would  always  come  to 
be  a  question,  more  or  less,  of  evidence,  and  no 
doubt  the  scale  on  which  it  was  done  would  be  an 
important  thing  to  consider.    If  immediately  after 
the  election  a   landlord  dismissed  fifty  or  sixty 
tenants  who  had  all  voted  against  him,  I  do  not 
mean  to  say  the  thing  would  not  be  capable  of  being 
explained,  and  it  might  be  shown  that  it  was  not 
done  upon  that  ground,  but  that  there  were  verr 
good  reasons  for  turning  them  out.    In  many  such 
cases,  where  primd  facie  it  appeared  as  if  there  had 
been  an  act  of  coercion,  they  have  been  capable  of 
explanation.     I  think  that  was  the  case  at  the 
Tam  worth  election,  where  a  great  deal  was  made 
of  Sir  Robert  Pee),  or  his  land  steward,  immediately 
after  the  election,  having  given  notice  to  quit  tJ, 
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I  ihinky  about  twenty  cottagers,  of  whom  two  or 
three  had  Toted  against  him,  and  no  doobt  that  fact 
required  explanation.  My  brother  Willes,  who 
tried  that  case,  took,  as  far  as  I  can  understand 
it,  exactly  the  Tiew  of  the  law  which  I  laid  down 
just  now,  and  I  think,  as  far  as  I  am  aware,  there 
has  never  been  any  difference  of  opinion  among 
any  of  the  judges  as  to  the  iaw.  He  took  exactly 
that  view,  and  inquired  into  and  was  satisfied  upon 
the  eridenoe  tiiat,  though  this  act  of  evicting  the 
tenants  had  taken  place,  yet  it  had  nothing  what- 
ever to  do  with  the  election.  He  was  satisfied  that 
for  some  purpose — ^I  think,  if  I  remember,  for  im- 
proving the  estate — it  was  intended  to  pull  down 
the  cottages  before  tiie  election  came  on.  The  cot- 
tages were  pulled  down  because  of  that  intention, 
and  that  bdng  so^  of  course  it  was  held  that  there 
was  no  undue  influence  exercised.  It  would  be 
monstrous  if  it  were  laid  down  that  a  landlord 
was  obliged  to  keep  on  a  tenant  to  whom  he  would 
otherwise  give  notice  to  quit,  or  that  a  master 
should  be  obliged  to  keep  his  servant  whom  he  would 
otherwise  send  away,  merely  beoanse  he  had  voted 
against  him ;  it  must  be  shown  that  it  was 
done  on  account  of  the  election.  Wherever 
an  injury  has  been  actually  inflicted,  wherever  a 
thing  is  done  which,  for  this  purpose,  would  be  a 
k)M  actually  inflicted  upon  the  tenant  who  has  been 
turned  out,  or  where  a  servant  has  been  discharged, 
or  the  like,  the  proof  is  comparatively  easy ;  but 
when  it  comes  to  be  that  he  was  merely  tbrwacened 
to  go  (which  is  equally  within  the  statute),  where  a 
threat  has  been  made,  or  what  is  supposed  to  be 
a  threat,  and  not  acted  upon,  the  point  is  very 
Viueh  more  diflfeult  to  determine.  But  I  neied 
hardly  point  out  that  in  any  such  case  it  becomes 
a  question  always,  more  or  less,  whether  or  no  the 
threat  was  a  real  threat.  I  think  where  a  person, 
in  a  time  of  great  excitement,  uses  what  the  Ameri- 
oans  call  **tall  talk ''—where  an  angry  man  says 
something  that  would  apparently  amount  to  a  threat 
—in  such  a  case,  for  instance,  as  one  of  the  wit- 
nesses referred  to  when  he  said  (I  do  not  know 
whether  he  was  using  a  Norfolk  phrase  or  not) 
iJiat  Mr.  Postle,  in  a  time  of  excitement,  was  very 
"lavish"  in  bis  talk.  I  do  not  think  that  such  a 
thing  as  that — an  angry  word  spoken  in  that  way, 
and  not  intended  to  be  acted  on,  an  angry  thing, 
probably  forgotten  as  soon  as  said — ^would  amount 
to  a  threat  at  alL  Of  course  it  all  comes  to  tha 
question  of  fact ;  was  this  a  serious  and  deliberate 
threat^  meant  to  affect  the  vote  (though  perhaps 
repented  of,  and  not  afterwards  acted  upon),  or 
merely  angry  words,  not  meaning  anything?  It 
always  must  be  very  difficult  to  satisfy  the  minds 
of  those  who  have  to  decide  the  fact^  whether 
the  threat^  which  is  not  acted  on  afterwards, 
be  a  real  threat  or  not.  But  when  it  comes 
to  be  a  case  of  what  I  have  called  precarious 
benefit,  arising  from  being  a  customer  or  the 
Uloe,  I  tMnk  there,  also,  you  ought  to  see  tolerably 
well  that  the  matter  is  made  out  to  such  an  extent 
that  you  might,  if  the  indictment  were  laid  before 
a  jury,  fairly  and  properly  leave  it  to  the  jury  as  a 
criminal  matter,  and  direct  the  jury  to  find  the  pri- 
soner guilty.  In  such  a  case  ai*  this  I  think  the 
legal  maxim,  <k  minimis  non  curat  Ux,  does  to  a  con- 
siderable extent  M>ply ;  and  in  vexing  whether  or  no 
there  is  undue  influence  from  a  threat  of  aome  loss, 
you  ought  to  see  whether  the  Iohu  is  really  consider- 
able or  not,  and  you  ought  also  to  see  that  the  loss  is 
not  what  a  lawyer  would  call  too  remote.  I  will  ex- 
plain what  I  mean  by  reference  to  what  occurred  here. 
It  appears  in  the  evidence  in  this  case  that  Fostle, 
one  of  the  persons  who  was  complained  of,  was  very 
angry  with  a  man  who  had,  as  he,  Mr.  Fostle 
thought,  promised  him  that  he  wotild  not  vote  at 
all,  udbe  louod  af  tenrardi  that  the  man  waa  going 


to  vote  the  other  way.    Mr.  Pestle,  no  doubt,  per- 
fectly and  sincerely,  thhiks  lie  was  angry  at  what 
he  considered  a  breach  of  faith,  not  angry  at  his 
iuteniion  to  vote  for  WutlehoUiie  and  GKinlon,  but 
angry  at  his  breach  of  promise  in  not  standing 
neutral.    As  I  said  before,  I  have  no  doubt  Postle 
persuaded  himself  that  that  was  the  cause  of  hii 
anger :  but  I  must  take  the  liberty  of  assuming,  if 
the  man  had  broken  bis  word  by  promising  to  stand 
neutral,  and  had  then  gone  and  voted  for  Walpole 
and  Lacon,  Mr.  Postle  would  not  have  been  angry. 
I  cannot  doubt  that  his  real  anger  was  because  the 
man  was  going  against  him.  But  in  this  case,  Poetle, 
remembering  during  his  angry  words  that  the  man 
had  told  him  when  they  were  friends  before,  that  if, 
two  or  thrse  years  hence,   when  the  young  ladv 
upon  the  coming   of  age  of   whom  the  sale  or 
tiie  property  depended,   the  land  should  t>e  sold, 
and  if  ttie  land  went  at  a  tolerably  low  rate,  he 
would  like  to  buy  the  reversion  and  become  his  own 
landlord — ^Postle,  suddenly  remembering  this,  says 
in  his  rage  and  anger  (he  agreed  he  did  aay  aoX 
"  When  that  oomes  to  be  done^,  I  can  buy  it  over 
your  head,  or,  if  I  am  dead,  my  son  can  do  it  for 
me,"  or  some  phrase  of  that  kind.    If  that  waa  said, 
waa  that  a  threat  to  inflict  loss,  which  I  am  to  treat 
as  a  misdemeanor,  and  which  was  to  void  the  elec- 
tion ?    I  have  already  said  I  think  the  loss  must 
not  be  too  remote ;  and  if  I  were  to  come  to  the 
conclusion  that  Mr.  Postle  seriously  and  truly  meant 
to  do  this  little  piece  of  long-lived  spite  which  in  a 
moment  of  anger  he  said  he  would  do,  I  cannot 
think  that  it  would  come  within  the  meaning  of  the 
statute.    But  to  do  justice  to  Mr.  Postle,  I  have  no 
doubt  that  as  soon  as  his  anger  had  cooled,  before 
he  went  to  bed,  and  certainly  after  he  had  slept  upon 
it,  he  would  as  soon  have  cut  off  his  little  finger  as 
have  done  it;  it  was  merely  a  piece  of  what  the 
witness  called  "  lavish  talk,"  rather  than  a  threat 
seriously  affecting  the  election.    I  have  said  thus 
much  on  what  does  amount  to  undue  influence,  which 
to  a  great  extent  disposes  of  the  cases  under  that  head 
which  were  brought  forward,  and  which  were  but  few. 
[Having  referred  to  these,  his  Lordship  proceeded :] 
But  we  now  oome  to  a  much  more  serious  part  of 
the  case,  namely  treating ;  as  to  which  the  difficulty 
I  find  is  veiy  considerable  indeed,  in  determinrng 
for  myself  what  are  the  inferences  I  ought  to  draw, 
and  what  is  the  idea  and  intention  which  would 
make  the  treating  a  corrupt  act  under  the  statute. 
Ck>rrupt  treating  is   a  different  thing  altogether 
from  what  I  have  just  been  speaking  about,  namely, 
undue  influence.    It  always  was  the  law,  and  is  the 
law  still,  that  when  a  man  is  directly  indueed  to 
give  his  vote  by  meat  or  drink,  it  is  just  as  much 
bribery  as  anything  else.    If  a  man  sells  hia  vote 
for  a  mess  of  pottage  it  is  just  as  much  bribery  as 
if  he  sold  his  vote  for  the  money  which  the  mess  of 
pottage  was  worth.    That  always  was  the  law,  and 
still  is.    But  then  there  waa  a  habit  of  giving  the 
meat  and  drink  for  the  purpose  rather  of  keeping 
people  to  their  colours,  to  keep  them  steady ;  and 
that  had  become  excessively  common  centuries  ago. 
When  it  was  first  endeavoured  to  be  checked,  I 
think  the  House  of  Commons  endeavoured  to  check 
it  far  more  with  the  desire  of  keeping  down  the  ex- 
pense of   elections,  and  saving  candidates  heavy 
expense,  than  anything  else ;  but  by  degrees  they 
have  more  and  more  considered  the  extent  to  which 
this  treating  would  corrupt  the  constituency ;  and 
finally,  we  have  an  Act  of  Parliament,  the  Corrupt 
Practices  Prevention  Act,  the  4th  section  of  which 
is  the  one  that  governs  the  matter.    But  before 
coming  to  that  41&  section  I  will  mention  the  23rd 
section,  the  mention  of  which  now  will  clear  the 
way,  and  relieve  me  from  a  great  deal  of  after-matter. 
There  was  a  very  common  belief  that,  at  election 
tiiiM%  ufon  the  nomination-day,  and  day  of  pollings 
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where  men  bad  come  to  attend  the  nomination,  or 
to  attend  the  polling,  they  had  a  fair  claim  to  have 
•omething  ^yen  them  for  refreshment,  and  it  was 
a  rery  general  practice  indeed  to  give  it  them ;  and 
whether  or  no  it  was  an  illegal  practice  was  a 
matter  npr>n  which  committees  of  the  House  of 
Commons  entertained  different  opinions.  One  of 
the  witnesses  here,  Mr.  Beck,  in  mentioning  that 
he  had  done  that  very  thing,  said,  fairly  and  frankly, 
that  he  thuaght  he  had  a  perfect  right  to  do  it ; 
and  had  done  it  before,  and  would  do  it  again.  He 
did  not  stand  singnlar  in  that  respect;  a  great 
many  have  thought  so;  but  in  the  17  ft  18  Vict 
(the  Corrupt  Practioes  Prevention  Act),  the  Legis- 
lature thought  it  necessary  to  stop  it ;  and  here  is 
tfie  enactment  which  they  thought  fit  to  put  in.  It 
n-ciceSf  **  And  whereas  doubts  have  al<o  arisen  as  to 
wiirther  the  giving  of  refreshment  to  voters  on  the 
day  of  Domination  or  day  of  polling  be  or  be  not 
according  to  law,  and  it  is  expedient  that  such 
doubts  should  be  removed,  be  it  declared  and  enacted 
that  the  gi#iiig,  or  cAusing  to  be  given,  to  any  voter 
on  the  day  of  nomination  or  day  of  polling,  on 
aooount  of  such  voter  having  polled,  or  being  about 
to  poll,  any  meat,  drink,  or  entertainment,  by  way 
of  refreshment,  or  any  money  or  ticket  to  enable 
sodi  voter  to  obtain  refreshment,  shall  be  deemed 
aa  illegal  act,  and  the  person  so  offending  shall 
forfeit  the  sum  of  408.  for  each  offence,  to  any 
person  who  shall  sue  for  the  same,  together 
with  fall  costs  of  suit."  It  is  obvious,  upon 
reading  that,  that  the  Legislature  say  distinctly 
that  this  shall  be  illegal;  but  they  do  not  say 
it  shall  be  a  oorrupt  act,  the  doing  of  which  shall 
ovoid  the  election;  they  thought  it  was  not  like 
bribing  or  the  like.  They  did  not  think  it  was  so 
bad  MS  to  say  that  the  election  should  be  void  if 
■neh  an  act  were  done ;  but  they  said  it  is  a  mis- 
chievoQS  practice,  we  forbid  it ;  and  if  any  person, 
not  only  a  candidate  or  a  candidate's  agent,  but  if 
any  person  gives  meat  or  drink  on  account  of 
attending  on  the  nomination  day,  or  on  account  of 
polling,  or  on  account  of  having  polled,  or  being 
aboat  to  poll,  it  shall  be  an  illegal  act.  Then  they 
thought  that  they  had  devised  a  remedy  to  prevent 
it  being  done  by  the  subsequent  part  of  the  section 
which  enacts  that  persons  so  offending  shall  forfeit 
the  sum  of  40f.  for  each  person  receiving  the  same. 
I  should  have  thought  'that  that  would  have  been 
aa  efficient  remedy.  There  were  a  considerable 
Domb^  of  attorneys  in  London  who  used  to  make  a 
trade,  which,  I  am  happy  to  say,  is  a  good  deal 
hindered  now,  by  getting  up  actions  for  the  sake  of 
costs ;  there  are  many  men  I  could  name,  men  whom 
ray  brother  Ballantine  and  Mr.  Bodwell  know,  too, 
who  used  to  get  up  actions  for  the  purpose  of  get- 
ting thi^  costs  in  actions  for  40«.  damages  against 
poor  people,  out  of  whom  it  was  difficult  to  screw 
the  amount,  except  by  selling  them  up.  If  I  had 
been  asked  if  this  were  an  Sclent  remedy  I 
should  have  said,  **Tes;  Mr.  So-and-So  is  pretty 
sure,  for  the  sake  of  his  40s.,  to  come  down 
and  sue,  and  he  will  carry  out  the  intention  of 
tht'  LegiAlatiire ;  not  that  he  cares  about  that  inten- 
tNAi,  but  in  (trder  to  get  his  40s.  and  costs  of  suit.'* 
But  fifteen  years  have  elapsed,  and  nobody  has 
done  so,  and,  as  the  Act  expires  this  session,  it  is 
iHit  very  likely  that  anybody  will  do  it,  though  per- 
ti«pa  they  may  think  there  is  a  good  crop  to  be 
iriade  here.  I  do  not  know  how  that  may  be,  but  I 
<1«>  not  think  it  likely.  Therefore,  if  the  Legisla- 
tore^  in  considering  the  matter,  desires  that  the 
practice  of  giving  refreshment  should  be  stopped, 
they  will  have  to  devise  some  penalty  which  shall 
effectually  carrv  out  their  intention.  But,  though 
they  made  it  illegal,  the  statute  does  not  in  the 
slightest  degree  touch  its  effect  upon  the  result. 
Ton  may,  by  giving  money  for  refreshment  upon 


the  polling  day,  subject  yourself  to  a  penalty  of  40b., 
and  it  may  be  bribery  if  it  is  given  for  the  vote,  or 
treating  if  with  the  intention,  and  bribery  or  treat- 
ing, none  the  more  and  none  the  less,  because  it 
comes  within  the  28rd  section.  Then  comes  the 
section  which  governs  the  matter,  and  which  we 
have  to  consider,  and  that  is  the  4th  section,  which 
says,  "every  candidate  at  an  election  who  shall 
corruptly."  Now  I  may  stop  at  that  and  say,  that 
I  believe  all  the  judges  have  considered  that  the 
word  *^  corruptly  "  governs  the  whole,  and  that  that 
means,  with  the  object  and  intention  of  doing  that 
thing  which  the  statute  intended  to  forbid.  What 
that  is  I  will  see  presently.  It  does  not  mean  cor- 
rupt in  the  sense  that  you  may  look  upon  a  man  as 
a  knave  or  a  villain,  but  that  it  is  to  be  shown  that 
he  was  meaning  to  do  that  thing  which  the  statute 
forbids.  The  section  proceeds,  ^  who  shall  corruptly, 
by  himself,  or  by  or  with  any  other  person,  or  by 
any  other  ways  or  means  on  his  behalf,  at  any  time 
either  before,  during,  or  after  any  election,  directly 
or  indirectly  give  or  provide,  or  cause  to  be  given  or 
provided,  or  shall  be  accessory  to  the  giving  or 
providing,  or  shall  pay,  wholly  or  in  part, 
any  expenses  incurred  for  any  meat,  drink, 
entertainment,  or  provision  to  or  for  any  per- 
son, in  order  to  be  elected,  or  for  being 
elected,  or  for  the  purpose  of  corruptly  influencing 
such  person,  or  any  other  person  to  give  or  re- 
frain from  giving  his  vote  at  such  election,  or  on 
account  of  such  person  having  voted  or  refrained 
from  voting,  or  bcdng  about  to  vote  or  refrain  from 
voting  at  such  election,  shall  be  deemed  guilty  of 
the  offence  of  treating,"  which  is  not  made  a  mis- 
demeanor but  merely  made  subject  to  a  penalty. 
Upon  the  construction  of  that  statute,  I  think,  as 
far  as  I  can  observe  by  looking  through  the  judg- 
ments of  the  Judges  tvho  have  sat  upon  these  elec- 
tion inquiries,  we  have  had  no  difference  of  opinion 
at  all ;  I  believe  every  judge  has  come  to  the  same 
conclusion,  that  it  is  essential  that  the  candidate 
should  be  mixed  up  in  it,  because  the  statute  only 
makes  it  an  offence  in  the  candidate.  The  candi- 
date must  do  it,  but  he  need  not  do  it  with  his  own 
money  or  by  himself  personnlly,  if  he  shall  be  in 
any  way  accessory  to  the  giving  or  providing;  and 
consequently  if  the  candidate's  agent,  for  whom  he 
is  responsible  as  agent,  does  give  the  meat  and 
drink,  that  has,  as  far  as  the  avoiding  the  election 
goes,  the  same  effect  as  the  candidate  giving  it. 
But  then  comes  that  which  governs  the  whole ;  does 
he  do  it  in  order  to  be  elected,  or  for  the  purpose  of 
'^  corruptly,**  that  is  corruptly  according  to  the  inten- 
tion of  the  statute  "  influencing  such  person  or  any 
other  person  to  give  or  refrain  from  giving  his  vote?*" 
That  governs  the  whole,  and  that,  I  take  it,  is  the 
key-note  of  the  statute.  .Then  we  are  to  see  was  it 
done  with  that  object ;  was  the  purpose  that  which 
the  statute  defined ;  that  is  to  say,  was  the  giving 
of  the  meat  and  drink  with  the  intention  of  influ- 
encing the  voters  at  this  particular  election?  I 
take  it  that,  influencing  the  voters  to  give  their 
votes,  means  at  the  election  then  pending ;  and  it 
eomes  to  be  a  question  then  whether  or  no  that 
intention  is  made  out  as  a  matter  of  fact.  As  I 
have  idready  said,  I  think  every  judge  who  has 
dealt  with  these  matters,  has  agreed  completely  with 
what  I  am  now  saying.  The  words  may  have 
varied;  different  judges  may  have  used  different 
words,  but  the  meaning  has  been  always  the  same. 
If  I  were  directing  a  jury,  I  would  say,  '^Tou, 
gentlemen  of  the  jury,  are  to  say  whether  or  no,  in 
point  of  fact,  this  meat  and  drink  was  given  with 
the  intention  of  influencing  the  voters  at  this  elec- 
tion, assuming  it  to  be  given  by  the  agent  of  the 
candidate;  if  so,  you  will  And  that  it  is  corrupt 
treating."  Unfortunately  I  have  not  a  jury  to  leave 
it  to ;  if  I  had|  my  task  would  be  at  on  end.    It  is  a 
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Tery  difficult  thing  to  say  in  each  particular  case, 
whether  or  no  that  intention  is  made  out.  It  must 
be  a  question  of  degree  more  or  less  in  every  case. 
I  can  only  say  upon  that,  as  I  have  said  several 
times  before,  that  the  question  what  is  the  intention 
of  people  must  be  inferred  from  the  whole  of  their 
acts.  As  a  good  canon  of  the  law  of  evidence,  a  man 
must  betaken  to  intend  the  natural  consequences  of 
his  act.  If  a  man  does  a  thing  from  whi<^  natural 
consequences  ensue,  we  must  say  tiiat  he  intended 
the  consequences  of  his  act.  If  a  man  in  his  sober 
senses  stabs  anotiier  with  a  knife,  we  must  suppose 
that  he  intends  to  do  him  grievous  bodily  harm. 
The  canon  of  evidence  is,  that  where  an  act  would 
have  a  certain  natural  consequence,  and  a  rational 
man  does  it,  you  must  suppose  that  he  intended  the 
consequences  of  his  act.  That  being  so  in  the 
present  case,  the  fact  whether  or  no  the  giving  of 
meat  or  drink  was  intended  to  influence  the  votes, 
must  depend  upon  the  circumstances  and  the  man- 
ner in  which  it  was  given,  the  time  when  it  was 
done^  and  very  much  upon  the  nature  of  the  enter- 
tainment which  was  given.  And  here  I  must  remark 
upon  one  fact  which  has  a  great  bearing  upon  the 

S resent  election ;  that  is,  that  there  is  a  very  great 
ifference  between  meat  and  drink,  although  the 
statute  makes  no  difference  at  all  as  to  the  law  of 
the  matter.    If  meat  be  given  with  the  mtention  of 
influencing  the  voters,  it  is  as  bad  as  if  drink  be 
given.    But  when  we  come  to  the  question  of  fact 
as  to  what  was  the  intention,  that  becomes  to  my 
mind  excessively  different.    No  doubt  a  man  may 
be  influenced  as  to  his  vote  by  giving  him  a  sand- 
wich to  eat,  and,  on  the  other  hand,  a  man  may  be 
made  extremely  drunk  without  influencing  his  vote. 
But  when  we  come  to  look  at  the  probability  of  what 
a  man  intended,  there  is  a  very  great  difference  in- 
deed ;  and  then  the  question  of  whether  it  was  meat 
or  drink  becomes  an  important  question,  I  think, 
though  it  has  been  truly  said  by  some  of  the  judges, 
that  the  statute  makes  no  difference  if  once  the 
intent  is  established,  whether  it  is  a  thimbleful  of 
drink  given  with  the  intent  of  inducing  a  voter  to 
vote  at  the  election,  or  whether  it  is  a  hogshead ; 
nevertheless,  upon  the  same  principle  of  reasoning, 
when  you  come  to  look  at  the  intention,  that  quan- 
tiiy  is  of  very  considerable  importance.  It  seems  to 
me  that  it  is  difficult  to  suppose  that  any  person 
would  throw  open  public-houses  to  voters,  and  make 
them  all  drunk,  without  intending  to  influence 
their  votes,  and  whether  a  man  gives  them  a  smidl 
quantity  of  drink,  it  is  a  different  matter.  It  conies 
to  a  matter  of  degree  and  extent;  and  we  have 
leave  to  consider  whether  or  not  it  is  intended  to 
produce  the  effect  contemplated.    Now  I  must  say 
a  few  words  about  the  particulars  in  this  case.    I 
feel  quite  satisfied,  from  the  evidence  here,  that 
there  has  been  a  very  general  practice  (it  is  highly 
probable  that  it  was  adopted  also  on  the  other  side, 
although  it  not  being  material  it   has  not  been 
entered  into)  of  farmers  or  clergymen,  and  the 
clergy  in  this  case  where  the  Church  was  supposed 
to  Im  in  question,  naturally  enough  took  a  consi- 
derable part  in  the  election,  arranging  with  their 
neighbours  to  meet  at  such  and  such  a  place  where 
a  conveyance  was  to  be  ready  to  take  them  to  the 
poll ;  and  when  they  came  to  the  place  there  would 
be  breakfast  for  them.    Sometimes  the  time  at 
which  the  breakfast  would  be  ready  would  be  men- 
tioned before,  and  sometimes  the  breakfast  was 
there  without  having  been  mentioned  at  all ;  but 
breakfast  was  given  on  such  occasions  pretty  gene- 
rally.   Whether  it  was  a  universal  practice  I  cannot 
say,  and  I  do  not  much  doubt  that  in  a  very  large 
number  of  these  cases  it  would  be  illegal  within  the 
23rd  section,  because  the  men  were  going  to  the 
poll.    It  does  not  at  all  necessarily  follow  that  it 
would  be  so,  although  I  think  in  a  great  many 


cates  it  would  be  so.     But  assuming  that  all  these 
people  were  agents,  when  one  comes  to  look  whether 
or  not  tlh'v  were  not  agents.  I  can  hardly  come  to 
the  conclusion  that  as  regards  any  of  these  clergy- 
men who  have  been  mentioned  as  giving  a  small 
breakfast  in  that  way  (I  put  an  emphasis  upon  the 
word  "  small,"  because  the  extent  and  degree  is  an 
important  matter),  even  if  they  were  proved  to  be 
agents,  it  could  fairly  and  properly  be  said  that  it 
was  done  by  them  with  the  intention  of  influencing 
voters.    It  was  given  incidentally  in  the  coarse  of 
their  bringing  the  voters  to  the  poll,  and  it  would 
probably  subject  them  to  a  40s.  penalty ;  but  I  do 
not  think  I  could  treat  them  as  giving  them  enter- 
tainments in  order  to  influence  voters,  even  if  they 
were  agents  in  all  cases.    Then  there  oomes  a  fur- 
ther class  of  cases,  with  regard  to  which  I  stopped 
counsel  from  commenting  upon  them,  but  I  most 
render  the  reason  why  I  (&d  so.    It  appears  that  in 
a  very  considerable  number  of  cases  after  the  elec- 
tion was  over,  in  some  cases  a  day  or  two  after- 
wards, and  in  some  cases  two  or  three  weeks  after 
the  election  was  ov^,  some  landed  proprietor,  aome 
squire  or  large  farmer  gave  a  dinner  to  his  tenants 
and  people  around  him,  celebrating   the    vlctorv 
their  side  had  obtained  ;  and  he  naturally  enough 
might  be  expected  not  to  invite  those  who  had 
voted  on  the  other  side ;  with  rare  exceptions  those 
people  invited  their  own  side.    Now  I  have  already 
said,  in  pointing  to  the  words  of  the  statute,  that  it 
says  that  it  is  necessary,  in  order  to  make  it  treat- 
ing within  the  4th  section,  that  it  should  be  given 
by  the  candidate,  or  that   the  candidate    should 
by  his  agents  be  accessory  to  the  treating;  and 
though  the  statute  in  express  terms  says  If  given 
after  the  election  it  shall  be  just  the  same  as  before, 
yet  nevertheless  when  given  after  the  election  It 
must  be  given  by  Uie  candidate  or  somebody  who 
still  continues  to  be  connected  with  the  candidate. 
Now  the  agency  at  the  election,  which  was  solelv 
from  the  canvassing  before  the  election,  expires  witn 
the  election.    Whether  or  no  a  person  who  had  beea 
requested  to  canvass  would  be  an  agent  whose  mis- 
conduct would  avoid  the  election,  would  depend 
upon  the  evidence ;  but  unless  there  is  something  to 
show  continuing  authority,  that  person  could  not,  if 
he  had  given  a  feast  ten  days  after  the  election,  by 
that  act  upset  the  election.    I  have  no  doubt  that 
most  of  these  feasts,  though  not  all  of  them,  which 
were  given  after  the  election,  were  connected  with 
the  election ;  I  have  no  doubt  that  the  motive  in 
the  mind  of   the  giver  was  conneoted  with  there 
having  been  an  election.    The  intention  was  not  to 
Induce  the  electors  to  vote,  because  their  votes  had 
been  already  given ;  but  no  doubt  these  dinners,  if 
you  would  come  to  the  real  motive  of  their  being 
given,  were  given  with  the  view  to  increase  the 
influence  of  the  squire  who  gave  them ;  he  gave  the 
meat  and  drink  with  the  intent  of  increasing  his 
influence  over  his  tenants  and  others  who  would  be 
voters  at  any  future  election.    No  dout  that  was  the 
real  motive  with  which  these  dinners  were  given ; 
whether  it  be  a  right  motive  or   a  wrong  ona, 
whether  it  be  a  wise  or  a  foolish  thing  to  do,  I  hare 
nothing  to  do  with.    All  I  have  to  do  with  Is,  thA* 
as  yet  no  statute  whatever  has  struck  at  it.    If  is 
is  thought,  as  it  may  be  thought,  that  such  things 
ought  to  be  prdiibiCed,  the  Legislature  must  s^ 
that  they  intend  to  prohibit  them ;  and,  as  I  said 
before,  they  had  better,  with  the  esperienoe  which 
they  have  had  of  the  working  of  the  28rd  section, 
devise  some  remedy  by  which  it  can  be  enforced 
better  than  merely  by  subjecting  the  offender  to 
some  penalty.    At  present  I  only  say  that  those 
things  are  not  struck  at,  and  are  consequently  out 
of  the  question,  in  considering  this  case.      [His 
Lordship    then    dealt    with    particular    cases    of 
treating    and    bribery,   and    then    said.]     Now, 
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I  oome  at  last  (and  that  ooncludee  the  whole 
roatter)  to  the  point  that  arises  upon  the  enactment 
in  the  new  statue  which  for  the  first  time  is  now 
attempted  to  be  put  in  operation,  and  consequently  I 
am  the  first  person,  I  believe,  who  jadiciallj  ex- 
presses any  opinion  upon  its  construction.  That 
enactment,  the  44th  section  of  the  81  &  82  Vict 
c.  126,  is  as  follows :  **  If  on  the  trial  of  any  election 
petition  under  this  Act  any  candidate  is  proved  to 
have  personally  engaged  at  the  election  to  which 
■Qch  petition  relates  as  a  canvasser  or  agent  for  the 
maDagement  of  the  election,  any  person  knowing 
that  such  person  has,  within  seven  years  previous  to 
toch  engagement,  been  found  guilty  of  any  corrupt 
practice  by  any  competent  legal  tribunal,  or  been 
reported  guilty  of  any  corrupt  practice  by  a  com- 
outtee  of  the  House  of  Commons,  or  by  the  report 
of  the  judge  upon  an  election  petition  under  tlds 
Act,  or  bj  the  report  of  commissioners  appointed  in 
porsoance  of  the  Act  of  the  session  of  the  15th  and 
IGth  years  of  the  reign  of  Her  present  Majesty, 
chap.  57,  the  election  of  such  candidate  shall  be 
void."  That  is  the  section  we  have  to  deal  with  ; 
in  the  first  place,  it  is  to  be  observed  that  the 
Legialature,  probably  from  thinking  that  other- 
wise there  would  be  such  very  great  danger  of 
elections  being  upset  upon  matters  that  should 
Dol  bring  about  that  result,  have  carefully 
confined  the  operation  of  the  enactment  to  the  can- 
didate having  personally  engaged.  In  the  passage 
I  quoted  from  Lord  Barcaple's  judgment,  where  he 
is  dwelling  upon  the  different  kinds  of  agency,  the 
first  class  of  cases  to  which  he  refers  are  those 
where,  in  order  to  prove  a  man  guilty  of  a  crimi- 
nal charge,  you  have  to  prove  the  individual  guilt 
of  the  man  charged ;  not  necessarily  that  he  did  it 
with  his  own  hand,  but  his  own  personal  guilt.  So 
here  the  Legislature  have  said,  that  in  order  to 
bring  the  man  who  is  alleged  to  have  committed 
the  offence  within  the  enactment,  it  is  necessary 
that  he  shall  have  been  personally  guilty  of 
■Qch  offence.  I  do  not  construe  personal  guUt 
in  the  sense  of  doing  it  with  his  own  hand  in 
Qfder  to  bring  him  within  this  section.  I  do  not 
think  it  is  necessary  to  show  that  the  candidate  went 
and  spoke  to  the  sdieduled  man  himself  and  said, 
**  Act  as  my  agent  ;**  but  I  think  the  statute  means 
that  it  must  be  brought  home  to  his  personid  know- 
ledge. If  I  send  a  man  out  with  directions  to  hire 
somebody  in  order  to  shoot  somebody  else,  I  am 
personally  guilty  of  murder  if  it  is  done,  though  I 
may  hire  the  murderer  in  a  roundabout  way,  and 
though  I  may  not  know  who  ultimately  did  it.  I 
think,  however,  what  is  required  is,  that  it  should 
be  personal  on  the  part  of  the  candidate.  I  think 
this  particular  section  means  that  where  it 
is  done  with  the  candidate's  '<  knowledge  and 
coosent,**  which  is  the  phrase  used  in  the  section 
immediately  preceding,  then  it  amounts  to  a  per- 
sonal engagement.  Then  I  proceed  further  to  con- 
sider what  the  nature  of  the  employment  of  the 
scheduled  person  is  to  be.  It  must  be  "  as  a  can- 
vasser or  agent  for  the  management  of  the  election.** 
I  think,  in  construing  the  statute,  and  seeing  what 
is  the  sort  of  agency  that  is  pointed  at,  it  is  not 
confined  by  any  means  to  a  paid  agent.  I  do 
not  think  that  is  the  meaning  of  the  statute, 
but  I  think  he  must  be  an  agent  for  the 
management  of  the  election.  I  do  not  think  it 
is  necessary  that  he  should  be  an  agent  for  the 
management  of  the  whole  election,  it  is  enough  if 
be  is  agent  for  part  of  the  election ;  he  must  l^  not 
simply  an  agent  who  might  be  employed  to  such  an 
extent  at  might  make  the  candidate  answerable  for 
ooiTupt  practices  coounitted  by  him,  but  he  must 
be  employed  in  the  way  of  managing  a  portion  of 
the  election.  Taking  that  view  of  the  matter,  and 
Mr.  Preston  bi-ing  the  only  one  whose  case  we  have 
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to  consider,  the  question  is,  is  there  any  evidence 
here  that  Mr.  Preston  was  engaged  by  either  of  the 
candidates  personally  as  an  agent  in  the  sense  I 
have  intimated,  in  the  management  of  the  election  ? 
In  the  first  place,  as  far  as  Major  Walpole  is  con- 
cerned, there  is  no  pretence  whatever  for  saying 
that  he  engaged  him  in  any  such  sense.  Major 
Walpole  tells  us  to-day  he  was  well  aware  that 
there  was  a  list  of  scheduled  persons,  and  that  he 
avoided  meddling  with  them  at  all.  He  says  that 
he  was  in  ignorance  that  Mr.  Preston  was  in  the 
schedule,  which  L fully  believe.  I  think  it  is  a  very 
natural  and  probable  thing ;  for  though  Mr.  Preston 
was  put  in  the  schedule  for  what  was  done  in  1859, 
still  there  is  no  more  reason  why  Major  Walpole 
should  have  known  that  he  was  in  the  schedule, 
than  that  he  should  have  heard  of  the  500  or  600 
other  persons  in  the  schedule.  His  was  not  one  of 
the  cases  in  which  what  was  done  would  be  pro- 
minent and  notorious,  and  known  to  everybody. 
But  Sir  Edmund  Lacon  did  not  know  it,  and  it  was 
much  more  likely  that  he  would  be  intimately 
aware  of  all  that  took  place  in  that  inquiry.  And 
then  comes  the  question  whether  Sir  Edmund  Lacon 
knowing  that,  knowingly  consented  to  the  employ- 
ment of  Mr.  Preston  in  such  capacity  as  I  have 
mentioned,  as  a  manager  of  the  election?  It  is 
avowed,  and  not  disgui^  at  all,  that  Mr.  Preston 
was  asked  to  be  chairman  at  one  or  two  of  the 
public  meetings.  It  is  not  disputed  (the  candidates  of 
course  both  knew  of  it)  that  Mr.  Preston  was  asked 
by  Sir  Edmund  Lacon  to  propose  him  at  the  elec- 
tion, and  he  did  do  that ;  but  neither  of  those  acts 
in  themselves  are  acts  which  in  the  slightest  degree 
make  him  an  agent  for  the  management  of  the 
election.  Then,  further  than  that,  we  have  evidence 
that  Mr.  Preston  did  act  in  a  capacity  which  would 
have  made  him  an  agent  in  the  management  of  the 
election  to  some  extent.  I  think  it  appears,  though 
there  was  some  difficulty  in  getting  at  it,  that  Mr. 
Preston  attended  the  meetings  of  one  of  the  com- 
mittees, the  Yarmouth  committee,  that  he  took  an 
active  part  in  it,  that  he  was  the  chairman  of  it  and 
acted  as  such,  and  I  think  that  was  evidence  tend- 
ing to  show  that  he  was  manager  of  part  of  the 
election,  so  as  to  bring  him  within  the  statute. 
There  was  a  good  deal  of  difficulty  in  getting  at 
handbills  and  circulars,  which  it  was  alleged  were 
signed  by  Mr.  Preston.  One  was  put  in  to-day 
signed  by  Mr.  Preston,  and  I  can  hardly  doubt  that 
the  others  were  also  signed  by  Mr.  Preston.  It  cer- 
tainly is  rather  a  remarkable  thing  that  with  the 
exception  of  that  produced  to-day,  not  one  of  those 
handbills  should  be  forthcoming,  and  I  cannot  much 
doubt  that  the  others  would  have  borne  the  same 
signature,  and  consequently,  I  come  to  the  conclu- 
sion that  Mr.  Preston  was  acting  as  the  chairman 
of  the  committee,  and  if  the  question  were  solely  if 
he  had  committed  an  ordinary  corrupt  practice, 
whether  such  act  committed  by  him  had  been 
brought  home  to  an  agent  of  the  candidate,  I 
should  have  thought  that  it  was  so  brought 
home.  I  have  very  little  doubt  that  the  people 
at  Yarmouth  did  know  this;  but  the  Legisla- 
ture has  for  some  reason  thought  fit  to  enact 
that  the  employment  of  the  scheduled  person, 
in  order  to  bring  the  case  within  the  statute, 
must  be  a  direct  personal  engagement  by  the  can- 
didate. Sir  Edmund  Lacon  says  that  he  did  not 
know  of  Mr.  Preston's  acting  as  chairman  of  the 
committee  and  so  on,  and  I  l£ink  it  probable  that 
be  did  not.  I  suppose  that  Mr.  Preston's  so  acting 
was  with  the  knowledge  of  Sir  Edmund  Lacon's 
agents ;  they  were  aware  of  this  statute,  and  they 
were  aware  that  by  the  emplovment  of  scheduled 
persons  there  would  be  a  risk  of  upsetting  the  elec- 
tion ;  nevertheless,  they  thought  it  better  to  have 
tiie  influence  of  Mr.  Preston,  and  one  or  two  others, 


146 


MAGI8TBATES'  0ABE8. 


Q.B.] 


Ex  parte  Wm   Smith— Youohal  Elbctiom  Pbtition. 


[Elect.  Pet. 


acting  on  the  committee  in  the  same  way.  But  at 
the  same  time,  while  they  so  procured  their  influence, 
they  would  do,  as  they  had  done  in  former  cases, 
take  great  care  that  Sir  Edmund  Lacun  should  not 
know  of  it.  Sir  Edmund  Laoou  ha?ing  been  prac- 
tised in  former  elections  at  Yarmouth,  naving  seen 
the  wisdom  of  not  asking  about  money,  or  about 
questions  of  this  sort,  there  is  a  great  probability 
that  this  was  not  known  to  Sir  Edmund  Lacon. 
That  would  not  prerent  me  coming  to  the  conclu- 
sion that  it  was  personally  done  by  him,  if  I  could 
see  any  evidence  to  show  that  he  knew  really  that 
i%  was  going  to  be  done ;  his  wilfully  shutting  his 
eyes  to  it  would  not  prevent  me  from  concluding 
that  Sir  Edmund  Lacon  was  responsible  for  it, 
but  I  cannot  find  any  such  evidence.  That  being 
80, 1  can  only  come  to  the  conclusion  that  that  part 
of  the  case  fails.  That  part  of  the  caae  was  a  rery 
proper  one  indeed  to  investigate,  and  if  the  petition 
had  been  confined  to  that  point  alone,  and  had  been 
against  Sir  Eklmund  Lacon  only,  I  should  have 
thought  the  petition  a  very  proper  one  indeed  to 
be  brought  forward ;  and  if  tmit  had  been  so,  pro- 
bably, Uiough  I  decided  against  the  petition,  I 
should  not  have  decided  that  the  petitioner  should 
pay  the  costs.  But  the  petition  has  been  brought 
against  both  members,  and  has  extended  over  all 
the  county;  and  it  is  impossible  not  to  see  that 
large  expense  must  have  been  incurred  on  matters 
in  which  there  has  been  a  complete  failure  of  proof. 
So  that  I  must  come  to  the  conclusion,  which  what 
I  have  already  said  has  indicated,  that  both  mem- 
bers were  duly  elected,  and  that  in  the  present  cas^ 
there  is  no  reason  to  depart  from  the  ordinary  rule 
that  the  costs  must  follow  the  event,  and  therefore 
the  petitioner  must  pay  the  respondent's  costs. 

Agents :   Wyatt  and  Hoikim  ;  Browne  Pall-mall. 


COUBT  OF   aXTEEN'S  BENCH. 

Reported  by  T.  W.  BAUVBxiia  and  J.  Shobtt,  Eaqra., 
Banisten-at-Law. 

Tuesday,  Nov.  2,  1869. 
Ex  parte  Wm.  Smrfl. 

Criminal  information  -Libellous  article  in  a  newspaper 

pending  an  inquiry, 

A  party  having  been  charged  h^ore  the  coroner  with  the 
crime  of  murder^  a  newspaper^  pending  the  inquiry, 
puUished  CM  article  strong^  reflecting  upon  him  a*  a 
murderer.  Having  been  committed  for  trial,  he  was 
found  guilty  of  manslaughter,  and  sentenced  to  nine 
months  imprisonment  with  hard  labour. 

Upon  an  appHeation  by  him  for  a  rule  for  n  criminal 
information  for  such  article,  the  court  dkcUned  to  in- 
terfere on  the  around  that  there  was  no  personal  maUce 
suggested^  and  that  the  article  could  now  exercise  no 
prefudicicU  influence 

Littler  moved  on  the  behalf  of  William  Smith  for 
a  rule  calling  upon  Francis  Goodlake,  the  publisher 
of  the  Times  newspaper,  to  show  cause  why  a  criminal 
information  should  not  be  filed  against  him  for  a 
libellous  article  inserted  in  that  paper  of  the  29th 
Sept.  last,  reflecting  in  verv  strong  language  upon 
the  applicant  as  the  brutal  murderer  of  his  wife. 

It  appeared  that  in  the  said  month  of  September 
the  applicant  was  charged  before  the  coroner  of 
Middlesex,  with  having  at  Hounslow  been  guilty  of 
murder  by  killing  his  wife.  Whilst  the  inquiry 
was  pending,  the  article  in  question  appeared.  At 
the  termination  of  the  inquest  the  jury  brought  in  a 
▼erdict  of  guilty  of  wilful  murder,  whereupon  the 
applicant  was  committed  to  trial ;  and,  upon  such  trial 
before  Lush,  J.  at  the  Central  Criminal  Court,  the 
jury  found  him  guilty  of  manslaughter,  and  he  was 
sentenced  to  nine  months*  imprisonment  with  hard 
labour,  which  term  he  is  now  serving. 


It  was  now  contended  that  the  article  was  unjus- 
tified by  the  circumstances  and  the  evidence,  and 
was  a  serious  and  injurious  reflection  upon  the 
accused.  [Cockbcrn,  C.  J.— As  the  facts  hare  been 
thoroughly  sifted  at  the  trial,  and  he  haa  been 
acquitted  of  the  murder  and  found  guilty  only  of 
manslaughter,  it  is  difficult  to  see  how  he  has  been 
prejudiced.]  He  may  be  greatly  prejudiced  in  this 
way  ;  many  persons  may  have  reiul  the  article  who 
had  seen  no  account  of  the  triaL 

The  Court  were  of  opinion  that  as  there  was  no 
reason  to  suppose  that  the  writer  of  the  article  was 
influenced  by  personal  malice,  and  as  the  article 
could  not  now  exercise  any  prejudicial  influence, 
they  ought  not  to  interfere  by  the  summary  and 
prerogative  process  of  a  criminal  information,  but 
leave  the  party  to  his  ordinary  remedies. 

Application  refuted 


ELECTION    PBTmONS. 

Reported  by  F.  O.  Cbvmp.  Esq..  Bairister-at-I^iw. 

YOUGHAL  ELECTION  PETITION. 

(Before  (fBuEir,  J.) 

Feb,  19, 20, 22, 2a,  2i,  25, 26, 27,  March  1  and  2, 1869. 


Biibery —  Offers  of  money —  Watchers — Cohura^ 
phyment — Lamm  expenditurt — Money  given  to  a  mob 
— t/argesse  and  alms  to  poor  persons — Excessive  pay- 
ments to  agents — 3  Geo.  4,  c.  18  (/risft) — Treating 
— 35  Geo.  3 — Whether  unrepealed  as  to  Treland— 
Treating  before  dissolution  or  issue  of  writ — Defini- 
tion of  ^'  candidate"*— 17  ^  18  Vict,  c.  102,  s.  38,  and 
21  ^  22  Vict.  c.  87,  s,  S— Preliminary  objection 
— Amendment — Particulars— Costs. 

An  offer  of  money  or  of  a  loan  to  an  elector,  even  by  an 
agent  or  warm  supporter  of  a  candidate,  and  oven  in 
a  conversation  in  which  the  person  making  it  canvassed 
the  elector  for  his  vote,  does  not  eonutituJe  an  act  of 
bribery  unless  it  is  made  in  oonsequenoe  of  the  pen- 
dency of  the  election,  and  solely  with  tht  intesttian  of 
inducing  the  elector  to  vote, 

T^herefore,  where  A.,  who  was  a  warm  supporter  of  a 
candidate,  and  acted  in  the  town  as  agent  to  a  brewer, 
went  to  B.,  an  elector  andpubHean,  and  caked  him  for 
his  vote,  and  the  latter  said  he  could  not  give  it,  as 
being  under  an  obligation  to  his  landlord's  agent  for 
arrears  of  rent,  and  A.  offered  to  advance  the  money  to 
pay  it  off;  but  it  appeal  that  it  was  customary 
toiih  A.  to  advance  money  to  B.  every  year  on  the  part 
of  the  brewer,  and  both  A.  and  B.  swore  that  the  offer 
Had  no  reference  to  the  vote  of  Hie  latter  ;  it  was 

Beld,  that  this  did  not  amount  to  an  act  of  bribery. 

Where  it  was  stated  by  the  witnesses  of  the  respondent 
that  apprehensions  of  violence  firm  the  oppomia  tide 
were  entertained^  the  court  held  this  a  justification  Jor 
the  distribution  of  sums  of  money  to  eleotore  for  the 
alleged  purpose  of  hiring  and  paying  **  watchers,*' 

There  is  nothing  per  se  corrupt  in  giving  orders  to  electors 
to  supply  from  their  thops  goods  to  be  (SstrUmted 
among  non-eleriors  and  poor  persons,  even  though  such 
orders  are  given  on  a  very  considerable  scale,  and  to 
electors  only. 

Semblt,  the  declaration  of  an  elector  to  whom  such  orders 
aoere  given,  that  he  was  not  infiuenced  thereby,  is  suffi- 
cient to  rebut  any  presumption  arising  from  the  dr- 
cumstances. 

Lavish  expenditure  by  a  candidate,  though  very  much  te 
be  reprehended,  is  not  of  itself  euffiaent  to  avoid  an 
election.  It  must  be  made  to  appear  that  tome  of  the 
money  urns  spent  in  eontraoention  of  the  letw. 

Money  given  to  poor  persons  in  the  streets  or  among  the 
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mob,  and  admitted  to  be  so  given  in  ardor  to  acquire 
popadtari^  fat  a  canatdate^  and  thus  influence  the 
eieetion,  is  not  a  corrupt  practice  : 

Sembkf  same  as  to  drink  given  to  noti'dectors  and  with 
the  same  ohfect. 

T%s  3  Geo.  4,  c.  18  (Irish^  limiting  th$  number  of 
attomeua*  agents,  j-c^  and  the  fees  payable  to  each,  is 
impUeeUg  repealed  b^  the  Acts  limiting  the  number  of 
poUing  dojfs  and  inereasitfg  the  number  of  poQing 

The ufoni  ** earrupdg^  insect. ^of\7  4- 18  Vic4. c  102, 
govtrms  the  whole  of  the  section. 

The  word  *'  corrupth  "  docs  not  imply  anything  wicked 
or  immoral,  but  onqf  that  persons  do  something  know- 
ing  it  is  contrary  to  law. 

IJks  giving  of  drink  with  an  intention  to  ii^/luence  voters 
iherebg  is  corrupt  treating  i.e.,  the  intention  to  in- 
fUuBSCA  is  that  which  renders  the  thing  done  ^'  cor- 
ruptbf.^ 

Sembie,  the  35  Oeo.  8,  though  repealed  as  regards 
Englandy  u  not  repealed  as  regards  Ireland,  and 
thmfore  thai  Act,  concunrently  with  thi  Corrupt 
Practices  Prevention  Acts,  aoverns  questions  of  treat- 
ing in  petitions  tried  in  Iretand 

The  ^rd  section  of  21  ^  22  Vict.  c.  87,  repealing  the 
portion  of  sect  88  0/  17  ^  18  Vict.  c.  102,  which 
defines  a  ^''cawKdeUe  at  an  election,**  enauAs  that  that 
expression  ^  shall  include  all  persons  elected  to  serve 
in  Parliament  at  such  election,  and  all  persons 
nominated  as  candidates  at  such  election,  or  who  shall 
have  declared  themselves  candidates  on  or  after  the  day 
of  the  issuing  of  the  writfor_  such  election,  or  after  the 
fHssohition  or  vacanty  in  consequence  of  which  such 
writ  shall  have  been  issued.** 

Qfwere,  whether,  under  this  definition  a  person  who  had 
declared  himself  a  candidate  before  the  issue  of  the  unit 
and  dissolution,  and  oommittea  acts  of  corrupt  treating 
during  such  time  only,  and  not  after,  comes  within  the 
4dk  section  of  the  Corrupt  PracUces  Prevention  Act 
1854,  ue^  whether  a  person  who  is  not  a  candidate  at 
the  time  he  commits  acts  of  corrupt  treating,  and 
afterwards  becomes  owe,  is  liable  for  those  acts. 

Semble,  that  the  proper  tribunal  and  time  for  tr^ng  an 
objection  to  the  status  of  a  petitioner  is  the  Court  of 
Uommon  Pleas,  and  a  reasonable  time  b^ore  the  day 
fixed  for  the  trial  of  the  petition^ 

7%e  eomrtt  however,  admitted  evidence  to  show  the  peti- 
tiamer  had  jio  status  rather  than  imperil  the  legality 
akl  regularity  of  the  trial  by  refecting  it. 

T%ere  is  mo  analogy  m  this  respect  between  the  court  of 
09  eieetion  committee  and  that  qf  a  judge  trying  a 
petition,  because  in  the  former  case  there  was  no 
tribanal  for  such  preUndnani  qmestions,  whereas  now 
there  is,  viz.,  the  Court  of  Oommcn  Pleas. 

Qeesre,  whether  under  sect.  29  of  81  ^  82  Vict.  e.  125, 
and  rule  60,  a  judge  has  power  to  amend  the  petition 
or  pitrticMlars,  so  as  to  kt  in  mroof  of  illegal  prac- 
tites,  which  could  not  be  provea  under  the  allegations 
of  the  petition  in  its  existing  form. 

The  costs  are  entirely  within  the  discretion  of  the  court ; 
and  as,  under  certain  circumstances,  an  unsuccessful 
petitioner  may  not  be  ordered  to  pay  a  successjul  re- 
spondent's costs,  or,  in  other  words,  the  re^tondsnt  may 
be  made  to  pay  his  own  costs,  so,  oonversefy^  an  un- 
successful respondent  may  not,  under  certain  circum- 
stances, be  ordered  to  pay  the  costs  qf  the  petitioner, 
or,  in  other  words,  the  sucoess fid  petitioner  may  be  left 
topmf  his  own  costs. 

This  WMM  a  petition  bj  John  WeUington  Brasier, 
■o  eleelor,  oomplaimng  of  the  undue  return  of 
Chrialopher  Wj>«iieiiii,  Esq.,  00  the  grouod  of 
taUwy,  jfertiUiBtf,  and  other  ooirupt  and  illegal  I 


practices,  andpraying  that  the  election  of  the  said 
Christopher  Weguelin  be  declared  null  and  Toid ; 
but  it  did  not  claim  the  seat  for  Sir  Joseph  McKenoa, 
the  unsuccessful  candidate. 

Heron,  Q.  C,  Exham,  Q.  C,  J,  Cunningham  (£u{^ 
lish  Bar),  and  W.  Greene,  appeared  for  the  petitioner 

Butt,  Q.  C,  0*Hagan,  Q.  C,  and  Cleary  for  the 
respondent. 

The  petition  contained  fourteen  paragraphs.  The 
first  stated  that  **  the  petitioner  is  an  elector  who 
Toted  at  the  last  election."  The  other  paragraphs 
set  forth  charges  of  bribery,  treating,  and  otlier 
corrupt  practices  in  various  forms. 

In  the  bill  of  particulars,  delivered  pursuant  to 
the  order  of  the  court,  were  the  following  notices 
among  others :  ^  Take  notice,  that  under  the 
general  charge  of  illegal  and  corrupt  practices,  or 
matters  voiding  the  election,  the  petitioner  will 
further  rely  on  this :  That  before,  during,  or  after 
the  said  election  the  said  re8pondent<,  by  himself, 
his  hiends,  or  agents,  &c.,  directly  or  indirectly, 
gave  money  fees,  and  retaining  fees  to  attorneys, 
agents,  &c.,  for  doing  something  of,  and  concerning 
matters  relating  to  such  election,  over  and  above 
the  sums  set  forth  to  be  paid  in  the  schedule  to  the 
Act  in  that  case  made  and  provided,  to  agents,  &c., 
by  reason  ot  the  giving  of  which  sums  of  money 
fees,  and  retaining  fees  as  last  aforesaid,  said  respon- 
dent became  disqualified  as  a  candidate,  or  to  be 
returned,  and  the  said  election  was  void."  Then 
followed  the  particulars. 

There  was  also  a  notice  to  the  effect  that  amongst 
other  corrupt  practices  the  petitioner  would  rely  on 
the  fact  that  committee-rooms  were  hired  from  certain 
voters  on  behalf  of  the  sitting  member  at  a  time 
when  the  sitting  member  had  hired,  or  arranged  to 
hire,  the  committee-rooms  returned  in  the  election 
expenses  account,  and  that  these  cases  would  be 
teUed  on  either  as  cases  of  bribery  or  of  corrupt 
practices  to  unseat  the  sitting  member. 

There  were  other  paragraphs  stating  that  a  num- 
ber of  persons  were  bribed  in  the  following  manner: 
—Books  were  given  to  them  for  the  colourable 
purpose  of  entering  therein  the  names  of  **  watchers' 
to  be  hired  by  them,  and  that  money  was  paid  to 
the  said  voters  for  the  colourable  purpose  of  paying 
such  watchers,  but  really  to  be  kept  by  them,  or 
used  for  their  own  benefit. 

It  was  also  stated  in  the  particulars  that  orders 
on  an  extensive  scale  were  given  by  the  respondent 
and  his  agents  to  various  electors  to  supply  boots, 
shoes,  bread,  flour,  and  other  things  to  various 
persons  at  the  expense  of  the  respondent ;  and  that 
such  orders  were  given  for  the  purpose  of  corruptly 
influencing,  or  gaining  the  votes  of  the  said  electors. 

Heron,  Q.  C.  was  about  to  open  the  case  for  the 
petitioners,  when 

CfHagan,  Q.  C.  interposed,  and  said :  I  have  a 
preliminary  objection  to  take  to  the  status  of  the 
petitioner.  The  objection  is  founded  on  the  26  &  27 
Vict.  c.  29,  8.  8,  which  provides  (inter  alia),  that 
"  where  any  person  who  has  voted  at  any  election  is 
found  by  any  committee  to  have  been  guilty  of 
bribery  or  treating  at  such  election,  his  vote  shall 
be  void,  and  may,  upon  a  scrutiny,  be  struck  off 
the  list  of  voters,  &c."  We  propose  to  prove  that 
the  petitioner,  Mr.  Brazier,  was  guilty  of  bribery ; 
that  he  was  bribed  himself,  and  attempted  to  bribe 
others.  And  as  this  court  holds  the  place  of  a  com- 
mittee of  the  House  of  Commons,  if  we  establish 
these  allegations  the  court  must  treat  the  petitioner's 
vote  as  a  nullity,  and  hold  that  he  has  no  stutus 
which  entitles  him  to  petition.  IO'Bbibm,  J.— Is 
not  ihlB  a  matter  wfaidi  ought  to  have  been 
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settled  before  another  tribunal?]  Before  the 
passing  of  the  late  .  Act,  when  petitions  were 
tried  before  committees,  preliminary  objections 
to  the  petitioner's  stcuvs  were  taken  before  the 
petition  was  gone  into.  [0*Bribm,  J.  —Then  there 
was  no  other  tribunal  for  the  settlement  of  such 
questions.  I  think  this  was  a  matter  more  properly 
for  the  consideration  of  the  Court  of  Common 
Pleas.]  There  was,  I  understand,  an  application 
made  to  the  Court  of  Common  Pleas  to  take  the 
petition  off  the  file,  on  the  grounds  alleged,  but  it 
was  refused,  and  the  preliminary  objection  was 
reserved  by  it  That  court  has  nothing  to  do  with 
the  matter,  and  thi<)  court,  holding  as  it  does  the 
position  of  a  committee  of  the  House  of  Commons, 
has  the  same  power  to  deal  with  it.  [0*Bbibn,  J. 
— The  order  dismissing  the  ai^lication  ought  to  be 
produced,  in  order  that  I  may  see  on  what  terms  it 
was  dismissed.  I  shall  resenre  the  objection  until 
it  is  produced.] 

Buttf  Q.  C,  at  a  subsequent  stage. — I  shall,  with 
the  permission  of  your  Lordship,  re-open  the  ques- 
tion of  the  right  of  the  petitioner  to  maintain  the 
petition  at  all,  and  shall  commence  by  handing  to 
the  court  the  order  made  by  the  Court  of  Common 
Pleas  referred  to  on  a  former  occasion.  [O'Bribn,  J. 
— It  appears  by  the  order  that  the  application,  when 
made  to  the  Court  of  Common  Pleas,  was  refused 
with  costs,  but  without  prejudice  to  the  applicant's 
raising  at  the  trial  any  question  that  might  be 
advised  as  to  the  petitioner's  locus  standi.^  1  wish 
to  refer  the  court  to  the  mode  of  procedure 
adopted  in  like  cases  by  the  committee  of  the 
House  of  Commons  when  trying  election  peti- 
tions. The  practice  where  any  objection  was 
made  to  the  right  of  the  petitioner  to  have  the 
petition  heard,  was  to  inquire  into  and  decide  on 
the  merits  of  it  before  the  committee  went  into 
evidence  in  support  of  the  petition  itself.  That 
being  so,  this  court  ought  to  hear  the  preliminary 
objection  now.  The  objection  is,  that  the  peti- 
tioner's vote  was  a  nulUty  because  he  was  a  paid 
agent,  because  he  bribed  and  was  bribed.  The 
Court  of  Common  Pleas  dismissed  the  application 
on  the  ground  that  it  was  not  a  matter  that  should 
have  been  brought  before  it  The  allegations  made 
in  support  of  it  were  denied,  and  the  court  would 
not  tiy  a  disputed  fact  on  affidavit.  It  was  left  for 
the  judge,  who  tried  the  petition,  to  determine  as  to 
the  truth  of  the  allegations.  [O'Bsibn,  J.— I  do 
not  think  that  the  Act  contemplated  that  a  preli- 
minary objection  of  this  sort  should  be  gone  into  on 
the  trial.  Supposing  I  allow  evidence  in  support  of 
your  allegations  to  be  gone  into,  and  they  are 
established,  what  am  I  to  report  to  the  Speaker  ?] 
That  there  was  no  petition.  [O'Bbibk,  J.-— The 
section  defining  my  duties  provides,  that  at  the 
conclusion  of  the  petition  the  judge  trying  it  shall 
determine  whether  the  member  return^  at  the 
election  complained  of,  or  any  other,  and  what 
person  was  dul  v  elected,  or  whether  the  election  was 
void,  and  shall  certify  his  determination  to  the 
Speaker.  I  have  the  trial  now  before  me,  and  what 
am  I  to  do  ?]  Your  Lordship  is  in  the  same  posi- 
tion as  a  committee  of  the  House  of  Commons. 
IO'Bribn,  J.— I  am  acting  here  under  an  Act  of 
Parliament,  which  binds  me  at  the  end  of  the  trial 
to  certify  to  the  Speaker  whether  or  no  the  election 
was  void,  and  whether  there  had  been  corrupt  prac 
tices.  To  do  this  I  must  hear  the  case.  I  am  now 
in  tills  position — the  trial  has  been  appointed  ;  the 
petition  sent  down  to  me  to  try ;  the  parties  and 
their  witnesses  all  ready ;  and  I  am  now  asked  to 
try  whether  there  is  to  be  a  trial  at  all.1  Supposing 
a  petition  is  presented  by  %  person  who  was  dis- 
qualified, wouldyour  Lordship  be  bound  to  hear  it  ? 
[O'BxiBM,  J. — ^There  is  some  mode  of  hearing  the 


objection;  the  Court  of  Common  Pleas  has  tiie 
fullest  jurisdiction  over  these  proceedings;  and 
assuming  that  the  facts  warranted  inquiry,  I  do 
not  see  why  it  was  not  in  the  power  of  the  Court 
of  Common  Pleas  to  try  it.]  The  court  would 
never  try  a  matter  of  the  kind  on  afildavit 
Willes,  J.  has  decided  that  an  objection  to 
the  status  of  the  petitioner  was  a  matter 
for  the  judge  on  the  trial.  rO'BiuBN,  J.— -The  ob- 
jection is  no  part  of  what  I  am  to  try.  It  is  not 
included  in  what  I  have  to  report]  You  should 
report  the  sitting  member  dulv  elected,  as  there 
would  be  no  evidence  against  aim  in  the  event  of 
the  allegations  being  established.  I  assert  that  the 
petition  is  a  nullity  ;  and  I  ask  where  is  the  ques- 
tion whether  it  is  or  not  to  be  tried,  if  not  here  ? 
Perhaps  |a  case  of  this  kind  was  not  contemplated 
by  the  Act  of  Parliament,  but  until  rules  are  framed 
to  meet  it,  the  practice  of  the  Election  Committees 
must  guide  the  proceedings  in  election  petitions. 

O'Bribn,  J. — I  am  very  unwilling  to  bind  the 
parties  by  my  opinion  on  a  point  of  law  like  that 
now  advances.  I  shall  decide  to  hear  the  evidence 
in  support  of  the  petition  without  prejudice  to  such 
evidence  as  may  be  adduced  in  support  of  the 
objection. 

Heron,  Q.  C.  during  his  opening  statement,  having 
referred  to  the  return  made  by  the  respondent's 
election  expenses  agent,  which  only  showed  the  sum 
of  2t,  said  he  would  be  able  to  show  that  the  re- 
spondent's expenditure  amounted  to  nearly  70002. ; 
and  called  the  attention  of  the  court  to  the  decision 
of  Martin,  B.  in  the  Bradford  Petitum  (reported  19 
L.  T.  Rep.  N.  S.  718.)  There  the  constituency  was 
21,000.,  and  the  expenditure  was  shown  to  amount 
to  7200/1,  and  on  this  Martin,  B.  said  that  it  was 
impossible  for  any  election  to  stand  in  the  face  of 
such  an  expenditure  of  money  as  this,  and  the  peti- 
tion accordingly  succeeded. 

The  evidence  sufliciently  appears  in  the  judg- 
ment: 

Marck  2.~0'Bribv,  J.  (having  discussed  several 
cases  of  alleged  bribery)  said:— These  several 
charges  of  bribery,  to  which  I  have  particularly 
referred,  are  the  only  cases  among  the  seventy- 
eight  mentioned  in  the  bill  of  particulars  as  to 
whidi  any  evidence  has  been  given  ;  and  I  have  re- 
ferred to  those  cases  at  some  length,  not  merely  for 
the  sake  of  showing  the  grounds  upon  which  I  have 
come  to  the  conclusion  that  none  of  them  has  been 
established,  but  also  for  the  purpose  of  expressing 
my  strong  disapprobation  of  the  manner  in  which 
this  bill  of  particulars  has  been  framed.  It  appears 
that  127  voters  polled  for  Mr.  Weguelin  at  the 
election,  and  106  for  Sir  J.  McKenna.  There  are 
charges  of  bribeir  in  seventy-eight  cases,  as  to 
voters,  of  whom  the  far  greater  number  TOted  for 
Mr.  Weguelin.  When  the  case  was  opened  by  Mr. 
Heron,  as  a  case  in  which  substitution  was  not 
prayed,  it  struck  me  (what  the  result  has  proved), 
that  there  was  great  doubt  whether  these  cases 
were  inserted  upon  any  sufficient  grounds.  The 
object  of  a  bill  of  particulars  is  to  give  the  opposite 
party  reasonable  information  as  to  the  case  that  will 
be  made  against  him ;  to  give  him  an  opportunity  of 
inquiry,  and  to  enable  him,  if  he  can,  to  contradict 
or  explain  the  facts  charged  against  him ;  but  the 
system  adopted  here  would  defeat  that  object.  The 
petitioner  might  almost  as  well  in  this  case  bave  in- 
cluded in  the  bill  of  particulars  the  127  parties  who 
voted  for  Mr.  Weguelin,  and  1  cannot  avoid  saying 
that,  in  my  opinion,  this  bill  of  particulars  was 
either  framed  *'as  a  blind"  (to  use  an  expression 
attributed  to  Mr.  Justice  Willes  on  a  late  occasion), 
and  for  the  vuroose  of  baffling  inquiry,  by  render- 
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ing  the  cases  to  be  inquired  into  so  numerous,  that 
proper  inquiry  could  not  be  made,  or  else  (if  not 
prepared  with  that  intention)  that  it  was  framed 
with  a  reckless  disregard  and  indifference  to  its 
accuracy  and  without  the  slightest  consideration 
whether  the  charges  in  it  were  true  or  not,  or 
whether  those  acting  for  petitioner  had  any  reason- 
able ground  or  reliable  information  as  to  their  truth. 
Besides,  in  the  present  case,  the  respondent  himself 
is  charged  with  personal  bribery  in  all  those  cases 
except  two  or  three.  He  was  ezanuned  by  peti- 
tioner as  a  witness,  but  he  was  not  asked  a  single 
question  by  petitioner's  counsel  as  to  those  charges. 
Other  gentlemen  were  also  charged  with  personal 
bribery.  Sereral  of  them  were  examined  during 
the  trial;  but,  with  a  few  exceptions,  not  a 
single  question  wss  asked  of  them  by  peti- 
tioner's counsel  as  to  those  charges;  and  Mr. 
Butt,  as  respondent's  counsel,  had  of  course  to 
ask  them  to  negative  charges  that  were  made 
upon  paper,  but  which  neither  the  counsel 
nor  the  witnesses  for  petitioner  ventured  to  sup- 
port. I  think  that  some  regulations  should  be 
made  with  regard  to  such  bills  of  particulars,  and  I 
haw  made  these  observations  to  express  my  dis- 
approbation of  the  practice  resorted  to  on  this  occa- 
sion, and  to  show  that  it  should  be  discountenanced 
in  erery  possible  way,  and  should  be  regarded  as  a 
matter,  which  (whatever  the  result  of  the  petition 
may  be),  should  materially  affect  the  question  of 
costs.  If  a  party  has  a  case,  and  comes  forward 
and  succeeds  on  it,  that  is  no  reason  why  he  should 
lead  the  proceedings  with  gross  charges  against  indi- 
vidoals  without  any  ground  or  reliable  information 
upon  which  to  sustain  them.  In  the  present  case  Mr. 
Bamett,  although  not  served  with  a  subpoena  as  a 
witness,  stated  that  he  came  here  with  every  docu- 
ment he  could  get  to  vindicate  his  character,  because 
he  heard  that  he  was  charged  in  the  bill  of  particu- 
lars with  having  bribed  several  persons.  The  next 
part  of  the  case  is  as  to  the  employment  of  watchers. 
In  the  course  of  the  trial,  I  expressed  my  opinion 
that  it  was  upon  the  evidence  sufficiently  shown 
that  the  general  arrangement  for  the  appointment 
of  watchers  was  made  bona  fiity  and  was  considered 
necessary  by  the  parties  who  made  it  for  the  pur- 
poses which  they  stated,  namely,  for  their  protec- 
tion. I  understood  that  Mr.  Heron,  petitioner's 
leading  counsel,  did  not  dissent  from  that  view,  but 
acquiesced  in  it.  The  matter  was  referred  to  by 
me  upon  the  examination  of  a  witness  who  was 
asked  as  to  a  conversation  with  the  Rev.  Mr. 
Foley.  Mr.  Heron,  on  the  part  of  the  peti- 
tioner, objected  to  that  question,  and  I  sUted 
that  the  only  object  of  such  evidence  appeared 
to  be  to  show  the  hona  fick  character  of  the 
arrangement  made  for  the  employment  of  watchers, 
which  I  said  was  in  my  opinion  sufficiently  shown 
upon  the  evidence.  When  I  stated  what  my  im- 
pression was,  Mr.  Heron  acquiesced  in  it,  and  the 
question  was  not  pressed ;  but  on  the  following  day 
after  Mr.  Heron's  departure,  Mr.  Exham  dissented 
from  my  view  of  Mr.  Heron's  acqmesence,  and  I 
then  stated  I  did  not  wish  to  bind  counsel  by  what 
had  been  stated  in  the  course  of  discussion,  and  not 
taken  down  as  admission.  A  considerable  amount 
of  evidence  was,  however,  given  on  this  matter, 
which  in  my  opinion  clearly  showed  that  Mr.  Heron 
was  justified  in  not  disputing  the  correctness  of  the 
conclusion  at  which  I  stated  I  had  arrived.  It 
appeared  from  that  evidence  that  Mr.  Weguelin  in 
the  beginning  of  his  candidature  was  encountered 
by  the  decided  opposition  of  the  Roman  Catholic 
clergy  of  this  town,  who  had  in  very  strong  lan- 
guage attempted  to  discountenance  any  opposition 
to  Sir  Joseph  McKenna,  and  had  in  like  manner 
addressed  their  congregations  on  various  occasions 
to  that  effect.    Mr.  Kennedy  (an  active  supporter 


of  Mr.  Weguelin),  swore  that  in  a  conversation  with 
Mr.  Hodnett,  the  conducting  agent  of  Sir  Joseph 
McKenna,  early  in  August,  Mr.  Hodnett  said  in  his 
office  that  the  Rev.  Canon  Murphy,  with  the  mob, 
would  sweep  the  opposition  to  Sir  Joseph  McKenna 
out  of  the  town.  The  Rev.  Canon  Murpby  was 
examined  ;  he  denied  (and  I  believe  his  denial) 
that  he  ever  had  said  or  done  anything  that 
would  have  warranted  Mr.  Hodnett  to  make 
that  statement;  and  Mr.  Hodnett  also  on  his 
examination  said  that  Canon  Murphy  had  never 
said  anything  that  would  warrant  such  a 
statement.  But  I  refer  to  this  matter,  not  for 
the  purpose  of  considering  whether  such  a  state- 
ment was  in  fact  made  by  Canon  Murphy,  but  to 
show  the  impression  which  Hodnett  conveyed  to 
Kennedy,  and  the  apprehension  that  might  naturally 
be  supposed  to  have  been  created  in  the  minds  of 
Mr.  Weguelin's  supporters  by  what  Mr.  Hodnett 
said.  Mr.  Hodnett  was  examined  to  contradict 
Kennedy's  evidence.  On  his  direct  examination  he 
gave  a  qualified  denial  of  having  said  so,  but  on  his 
cross-examination  he  said  that  he  would  not  posi- 
tively say  that  he  did  not  make  such  a  statement  to 
Mr.  Kennedy,  as  he  said  many  things  during  the 
election  agitation ;  but  he  was  sure  he  did  not  make 
that  statement  to  Kennedy  in  his  office,  or  except 
among  groups  of  people  to  keep  up  l^eir  spirits. 
It  appears,  however,  that  Mr.  Kennedy  understood 
the  statement  in  the  terms  in  which  it  was  made. 
Mr.  O'Shea,  another  supporter  of  Mr.  Weguelin, 
also  swore  that  after  the  declaration  of  the  4th 
June,  in  which  so  many  pledged  themselves  to 
oppose  Sir  Joseph  McKenna,  he  was  constantly  beset 
by  the  mob  in  the  streets,  shouted  at,  and  hissed  at, 
when  passing  at  various  times  from  that  till  the  time 
of  the  election.  Mr.  Elastaway,  another  supporter  of 
Mr.  Weguelin,  swore  that  before  the  watchers 
were  appointed,  he  had  heard  the  threats  of  ^e 
mob  that  his  house  would  pay  for  it  as  it  had 
done  in  1852,  if  he  did  not  vote  with  the  clergy. 
Donovan,  another  supporter  of  Mr.  Weguelin,  stated 
that  before  he  got  his  watcher's  book  his  house 
was  attacked,  his  wife  dragged  by  the  mob  into  the 
street,  and  that  he  had  been  attacked  and  struck  by 
Sir  Joseph  McKenna's  mob  in  the  street  at  nighty 
and  that  on  one  occasion  they  said  they  would  have 
bis  life.  Subsequent  to  these  occurrences,  and  on 
the  13th  Nov.,  within  a  week  or  eight  days  of  the 
election,  an  arrangement  was  made  at  Mr.  Barry's 
office  by  several  of  the  principal  supporters  of  Mr. 
Weguelin,  that  watchers  should  be  appointed  for 
the  protection  of  Mr.  Weguelin's  friends  and  sup- 
porters. It  was  then  arranged  that,  in  order  to 
secure  the  election  of  proper  watchers,  and  prevent 
the  indiscriminate  appointment  of  persons  who 
might  act,  and  take  money  on  both  sides,  various 
voters  who  required  protection,  or  who  were  con- 
sidered proper  persons  to  make  the  selection,  should 
get  books  or  papers  for  the  purpose  of  entering  in 
them  the  names  of  the  men  they  employed.  A  large 
discretion  must  have  been  necessarily  left  to  the 
parties  who  got  the  books  as  to  the  number  of  men 
they  would  employ.  After  that  arrangement  was 
made,  events  happened  which  showed  that  the  pre- 
cautions were  not  by  any  means  superfluous.  Mr. 
Eastaway  swore  that  on  the  night  before  the 
polling  his  shop  was  attacked  and  entered  by 
the  mob,  headed  by  Mr.  O'Connor,  the  son-in- 
law  of  Sir  Joseph  McKenna.  EUistaway  stated 
what  took  place  on  that  occasion.  Mr.  O'Con- 
nor was  in  court,  and  was  not  examined  to 
contradict  him.  Mr.  Fleming  and  Mr.  O'Shea 
also  stated  that  on  another  occasion  (whether  before 
or  after  the  arrangement  of  watchers  I  do  not  now 
recollect)  Mr.  O'Shea  was  thrown  down  and  knocked 
about  by  Sir  Joseph  McKenna's  mob,  opijosite  Sir 
Joseph   McKenna's  committee-room  ;  and  several 
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tritnesseB  also  deposed  to  the  fact  that  a  countiy 
mob  in  the  interest  of  Sir  Joseph  McKenna  entered 
the  town  at  the  election  ;  and  that  in  their  opinion 
the  appointment  of  watchers  was  requisite  for  their 
protection.  Mr.  Exham  very  properly  relied  upon 
the  evidence  of  Mr.  Dennehey,  the  resident  magis- 
trate, who  deposed  to  the  peaceful  state  of  the  town 
during  and  previous  to  the  election.  I  attach 
implicit  credit  to  anything  Mr.  Dennehey  stated 
from  his  own  knowledge  of  the  state  of  the  town 
during  that  period ;  but  outrages  such  as  I  have 
stated,  being  sndden  and  of  short  duration,  might 
take  place  and  cause  serious  injury  before  the  police 
would  come  up;  and,  with  respect  to  the  attack 
upon  Eastaway's  house,  Mr.  Eastaway  stated  that 
the  mob  had  nearly  all  gone  away  before  the  police 
made  their  appearance.  Mr.  Dennehey  also  stated 
his  opinion  that  the  mobs  were  so  weU  matched 
against  each  other  as  to  prevent  them  from  fighting- 
Supposing,  therefore,  that  this  arrangement  was 
made  bmAfidt  (as  I  have  no  doubt  it  was),  and  that 
it  Iras  a  teasonable  precaution,  the  question  Is 
whether  it  was  In  any  instance  carried  out  colour- 
ably,  and  as  a  cloak  for  bribery  or  undue  influence. 
Several  witnesses  were  examined  as  to  the  appoint- 
ment and  employment  of  these  watchers  for  their 
protection,  and  as  to  the  names  atid  the  numbers  of 
those  employed,  and  the  amount  paid  them.  With- 
out going  into  their  evidence  in  detail,  I  think  it 
enough  to  say  that  in  my  opinion  no  case  of  any 
such  colourable  appointment  was  established.  The 
rate  of  payment  was  not  excessite,  being  3«.  a  day  or 
night.  It  appeal's  that  the  number  of  men  was 
about  350  or  more,  and  the  amount  paid  was  about 
300/.  I  may  observe  that  at  the  late  trial  of  the 
Limerick  election  petition  before  Baron  Fitzgerald,  it 
appeared  that  a  very  large  number  of  men  were  em- 
ployed for  a  somewhat  similar  purpose,  and  that 
though  they  were  only  employed  during  two  days, 
about  250^  was  paid  for  them.  Mr.  Exham,  in  his 
reply  yesterday,  endeavoured  to  establish  a  case  of 
colourable  payment  of  money,  under  the  pretext  of 
watching,  on  account  of  a  discrepancy  of  a  few 
shillings  between  the  statements  of  Patrick  Ahem 
and  of  Cronican.  It  is  possible  that  Ahem  may 
not  have  fgot  the  full  amount  he  claimed,  but  he 
swore  positively  as  to  the  number  of  men  he  em- 
ployed, and  that  the  amount  due  to  them  was  equal 
to  the  money  that  he  claimed.  Having  disposed  of 
this  question  as  to  the  watchers,  I  now  come  to  the 
charge  of  distribution  of  money  in  the  streets  to  the 
poor.  None  of  this  money  was  given  to  any  voters, 
but  it  was  alleged  that  this  was  bribery  under  the 
third  paragraph  of  the  2nd  section  of  the  Corrupt 
Practices  Act  of  1854,  which  declares  every 
person  to  be  guilty  of  bribery  who  should 
"directly  or  indirectly,  by  himseU  or  any  other 
person  on  his  behalf,  make  any  such  gift, 
loan,  &c.,  as  therein  mentioned,  to  or  for  any 
person,  in  order  to  induce  such  persons  to  procure 
or  endeavour  to  procure  the  return  of  any  person  to 
serve  in  Parliament,  or  the  vote  of  any  vdter,"  &c. 
There  was  certainly  a  very  large  sum  of  money 
given  (I  would  say  most  improvidently  given),  to 
the  poor  people  in  the  streets ;  it  was  really  no 
charity,  whatever  it  was  intended  for,  because  its 
effects  were  not  those  that  would  be  produced 
by  weil-ad ministered  charity.  Mr,  Weguelin  him- 
self expressed  his  own  disai^robation  of  it  in 
strong  terms.  It  appeared  that  about  130/.  was 
given  by  Mr.  Barry  in  this  way,  leo/.  by  Mr. 
Mooney,  and  some  50/.,  I  think,  by  Mr.  Baraett. 
That  money  was  distributed  to  an  extent  which, 
considering  the  way  it  was  given,  was  quite  inex- 
cusable. The  sums  were  distributed  in  sixpences 
and  shillings,  and  I  think  sometimes  in  two-shilling 
and  half-crown  pieces.  But  what  is  the  groiknd 
upon  which  it  is  alleged  that   the  giving  of  this 


money  was  bribery,  or  that  it  was  given  to  induce 
the  persons  who  got  it  to  procure  Mr.  Weguelin*s 
return,  or  the  vote  of  any  elector  ?  When  I  asked 
the  petitioner's  counsel  this  question,  the  only 
ground  which  his  ingenuity  suggested  for  connect- 
ing the  return  of  Mr.  Weguelin  to  Parliament  with 
the  giving  of  this  money  to  poor  non-electors,  ao  as 
to  bring  the  case  within  this  bribery  section,  was, 
that  it  was  given  in  the  contemplation  that 
the  people  who  got  the  money  would  spend 
the  amount  in  dnnk  and  thereby  increase  the 
profits  of  the  publicans  with  whom  the^  drank, 
and  would  in  that  indirect  manner  influence 
the  votes  of  those  publicans,  and  endeavour 
to  procure  the  return  of  Mr  Weguelin.  Until  Mr. 
Exham  stated  that,  I  was  at  a  loss  how  to  connect 
this  giving  of  money  with  an  act  of  briberv.  His 
suggestion  is  very  ingenious,  but  I  think  it  is 
enough  to  read  the  words  of  the  Act  of  Parliament 
to  see  that  such  a  proceeding  as  this  was  not  con- 
templated as  being  within  its  provisions.  Peti- 
tioner's counsel  also  relied  on  the  orders  for  food, 
drink,  boots,  shoes,  and  other  articles  of  clothing  to 
be  supplied  to  the  poor  non-electors ;  and  Mr  Exham 
endeavoured  also  to  establish  that  these  orders  were 
given  with  a  view  to  induce  the  shopkeepers  by 
whom  those  goods  were  supplied  to  vote  for  Mr 
Weguelin,  on  account  of  the  profits  they  derived 
from  such  orders.  Numbers  of  those  shopkeepers 
were,  however,  examined,  and  stated  that  their 
profits  on  the  goods  were  very  inconsiderable.  The 
parties  who  gave  the  orders  were  also  examined, 
and  they  swore  they  gave  them  without  the 
slightest  reference  to  any  advantage  to  be  gained 
by  the  shopkeepers,  or  to  their  votes,  though  it 
appeared  that  all  the  orders  were  g^ven  to  shop- 
keepers who  had  promised  to  support  Mr  Weguelin. 
With  regard  to  the  profit  of  the  shopkeepers,  one 
of  them  said  that  on  the  sale  of  80/1  or  90/L  worth 
of  goods  his  profit  was  not  80«. ;  others  said  they 
sold  them  at  lower  prices  than  they  usually 
charged.  It  appeared  that  in  one  shop  boots  of 
rather  an  expensive  description  were  supplied ;  but 
the  shopkeeper's  daughter,  who  was  examined, 
accounted  for  it  by  saying  that  when  the  order  was 
given  her  stock  was  nearly  exhausted,  and  she 
could  only  give  what  she  had ;  and,  with  respect  to 
some  patent  leather  boots  which  were  so  much 
commented  upon,  it  appeared  that  they  were  bought 
for  Mr  Weguelin  himself.  With  reference  to  the 
orders  for  food  given  to  the  poor  non-electors,  Mr 
Exham  stated  that  he  could  not  bring  them  within 
the  4th  section  against  treating.  But  if  he  could 
not  bring  them  within  that  section,  how  could  they 
be  brought  within  the  section  against  bribery  ?  If 
the  purpose  for  which  those  oiders  for  food  were 
given  was  such  as  to  bring  the  case  within  the  3rd 
paragraph  of  the  bribery  section,  it  would  follow 
that  it  would  be  equally  within  the  4th  section 
against  treating.  I  shall  next  consider  the  charge  of 
excessive  payments  made  to  respondent's  agents.  Mr 
Exham  applied  at  the  close  of  petitioner's  evi- 
dence for  liberty  to  amend  the  petition  by  charging 
that  those  over  payments  rendered  the  election  void 
under  the  I  &  2  Geo.  4,  c.  58,  s.  6.  I  refused  that 
application  on  the  various  grrounds  I  then  stated, 
and  I  stated  also  that  if  it  was  necessary  to  decide 
the  point  I  should  be  inclined  to  hold  that  this  Act 
of  Geo.  4  has  been  impliedly  repealed.  With  regard 
to  counties,  by  the  subsequent  Acts  to  whidi  I 
referred,  the  Reform  Act  (2  &  3  Will.  4),  reduced  the 
number  of  polling  days  from  fifteen  to  five;  and 
the  subsequent  Act  of  1850  (18  &  l4  Vict.  c. 
68),  further  reduced  the  number  of  polling 
days  to  tWo  in  counties  and  one  in  cities, 
towns,  and  boroughs;  and  another  subsequent 
Act  (25  &  26  Vict.  c.  62)  further  reduced  the 
polling  days  in  counties  to  one  day.    Now  the  very 
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diTuioB  off  polling  places  in  conntiea  nuide  by  those 
Utter  Acts  wookl  oecessitate  the  employment  of 
more  than  one  condncting  agent,  which  alone  was 
allowed  by  the  Act  of  Geo.  4.  In  a  county  it  conld 
not  be  contended  as  reasonable  or  just  that  a  candi- 
date should  be  prohibited  from  having  more  than 
oae  such  agent.  Take  the  county  in  which  we  are, 
in  which  there  are  so  many  polling  places,  and 
where  polling  lasts  but  one  day  only,  could  it  oe 
eontended  that  in  this  county  a  candidate  should 
employ  only  one  conducting  agent,  or  should  pay 
his  other  agents  or  inspectors  only  the  sums  pre- 
scribed for  one  day  by  the  Act  of  Gko.  4  ?  If  he 
did  9o^  he  would  not  get  persons  upon  whose  judg- 
ment or  intelligence  he  could  rely.  Supposing,  how- 
ever, that  this  pvuvision  of  the  Act  of  Geo.  4  is  still 
in  force,  the  petitioner  cannot  rely  on  those  over- 
payments as  of  itself  vitiating  the  election,  because 
he  did  not  make  that  case  by  his  petition.  But  Mr. 
Krham  further  contended  that  these  over-payments 
vere  acts  of  bribery  within  the  3rd  paragraph  of  the 
baibery  section  of  the  Act  of  1854.  Coosidering, 
however,  the  very  penal  consequences  attached  to 
bribery,  and  that  if  these  over-payments  to  agents 
««re  to  be  considered  as  acts  of  bribery,  they  would 
be  acts  of  personal  bribery  by  the  candidate  who 
paid  those  agents,  I  cannot  come  to  the  conclusion 
that  they  should  be  considered  as  such,  or  that  it 
was  the  intention  of  the  Legislature  to  make  those 
over-payments  acts  of  bril^y.  Such  an  intention 
should,  I  think,  have  been  expressed  in  clear  and 
unanbignous  terms.  A  supposed  case  was  put  by 
Mr.  Exham  of  extravagant  sums  (say  iOOOt)  being 
paid  to  two  or  three  influential  solicitors  in  a  town, 
ostensibly  for  their  services  as  agents,  but  really  for 
the  purposes  of  securing  their  support  and  influence 
with  the  Toters.  Every  case  must,  however,  be 
judged  of  by  its  own  circumstances;  and  if  such 
extravagant  sums  were  paid  to  influential  parties  in 
a  town,  sums  exceeding,  and  out  of  all  proportion, 
the  amount  of  any  fair  remuneration  for  their  legi- 
timate services,  then  indeed  it  would  be  a  question 
whether  the  money  was  bond  Jkk  paid  for  such 
services,  or  was  not  really  paid  for  the  purpose  pro- 
bibiced  by  this  third  paragraph.  Wlien  that  case 
arises  it  will  be  requisite  to  deal  with  it ;  but  for 
the  present  I  state  my  opinion  that  on  the  question 
raised  in  this  case,  and  having  regard  to  the  facts 
which  appeared  upon  the  evidence  as  to  the  agents 
wiio  were  appoint^,  I  do  not  think  that  these  over- 
payments can  be  relied  on  as  acts  of  bribery.  It 
i^pears  that  the  only  agent  who  was  a  resident  or 
voter  of  this  town  is  Mr.  Barry,  who  was  virtually 
Mr.  Weguelin*s  conducting  agent,  and  who  did  not 
vote  at  the  election.  Mr.  Mooney*s  first  acquaint- 
ance with  Toughal  was  on  a  visit  some  months 
before  the  election.  Neither  he  nor  Rice  or  Mackay 
had  votes;  and  it  is  to  be  observed  as  to 
the  payment  to  Mr  Rice,  that  it  included  his 
attendance  at  the  revision,  which  was  a  matter 
that  required  intelligence  and  labour  to  carry  out. 
I  now  come  to  a  question  upon  which  I  have  felt 
some  difficulty,  namely,  the  charge  of  treating; 
and  I  shall  first  notice  the  argument  of  Mr.  Exham, 
that  the  old  Act  of  the  85  Geo.  8,  c  29,  s.  19,  is  still 
in  fdrce  as  regards  boroughs.  The  provisions  of 
that  section  are  (amongst  other  things)  that  no 
person  to  be  thereafter  elected  to  serve  in  Parlia- 
ment for  any  county,  city,  town,  or  borough,  shall, 
after  the  teste  of  the  writ,  or  after  a  vacancy  shall  have 
happened,  give  or  allow  to  any  elector,  directly  or 
indirectly,  any  meat,  drink,  or  entertainment;  or 
shall  at  any  time  thereafter  give  or  allow  any  meat, 
drink,  &c,  to  any  voter  in  onier  to  be  elected,  or  for 
being  elected ;  and  that  the  election  of  any  person 
so  giving  or  allowing  any  meat,  drink,  &c,  should 
be  void.  Mr.  (^arke,  whose  book  has  beeu  cited, 
expresses  his  opsuinn  that^  under  the  19th  section. 


the  qnalif3ring  words,  <<  in  order  to  be  elected,"  &c., 
governed  only  the  latter  part.     W^ithout  say ing  that 
I  concur  In  that  conclusion,  the  consequences  of  not 
holding  would  be  very  serious  if  that  section  was 
still  in  force.    Supposing  a  candidate's  brother,  or 
other  near  relation,  who  had  a  vote,  came  and  dined 
with  him  before  the  teste  of   the  writ  and  the 
election,  the  candidate  would  be  liable  under  that 
section,  as  the  first  part  of  it  prohibits  the  giving  of 
meat  or  drink  to  any  voter,  without  reference  to  the 
purpose  or  design  for  which  it  was  given ;  and  the 
candidate  would  in  such  case  be  disqualified  from 
being  elected.     It  appears  that  this  old  Act  of 
Geo.  8,  so  far   as    relates    to  counties    of   cities 
and    counties    of    towns,    was    repealed    by    the 
4    Geo.    4,    c     55;     but    the    79th    section     of 
that  latter  Act  contained  a  provision  in  terms  the 
same  as  the  19th  section  of  the  former  Act,  except 
that  it  applied  only  to  counties  of  cities  and  coun- 
ties of  towns.    That  79th   section  was  itself  ex- 
pressly repealed  by  the  Corrupt  Practices  Act  of 
1854,  which  does  not  repeal  or  notice  the  Act  of  the 
85  Geo.  8,  which  was  then  unrepealed,  as  to  boroughs 
in  Ireland,  though  it  does  repeal  the  English  Act  of 
Will.  8,  which  contains  provisions  similar  to  those 
of  the  19th  section  of  85  Qeo.  8 ;   and  Mr.  Exham 
contends  that  accordingly  this  19th  section  is  still 
in   force   as   to   boroughs.     It   would,   however, 
require  some  reason  to  establish  that  the  Legisla- 
ture intended  that  a  different  state  of  the  law 
should  exist  in  Ireland  from  that  which  exists  in 
England,  and  also  intended  that  there  should  in 
Ireland  be  a  difference  in  the  law  of  treating  as 
regards  boroughs  from   that  which  exists  as   to 
counties  of   cities   and  counties  of    towns.     Mr. 
O'Hagan  (respondent's  counsel)  also  relied  on  the 
preamble  of  the  Corrupt  Practices  Act  of  1854,  as 
showing  the  intention  of  the  Legislature  to  have  (as 
regards  corrupt  practices)  the  same  law  for  all 
elections.    That  preamble  states  the  insufficiency  of 
the  laws  then  in  force  for  preventing  corrupt  prac- 
tices   in    the    election   of    members;     and    that 
it    was    expedient    to    consolidate     and     amend 
such    laws.     Then    the   4th    section   deals    with 
some  of  the  acts  which  are  legislated  against  by 
the  19th  section  of  35  Geo.  8,  and  provides  that 
they  shall  constitute  the  offence  of  "treating,"  if 
they  are  done  **  corruptly."     The  28rd  section  of 
the  Act  of  1854  may  also  be  referred  to.    It  is  clear 
that,  so  far  as  the  19th  section  of  the  85  Geo.  8  was 
to  remain  in  force,  there  would  be  no  doubt  that  the 
giving  of  food,  meat,  or  drink  upon  the  day  of 
polling  would  be  illegal.      But  this  28rd  section  ol 
the  Act  of  1854  states  that  doubts  bad  arisen  as  to 
**  whether  the  giving    of    retreshments    to  voters 
on   the  day  of    nomination  or  the  day  of  polling 
be    or   be    not   acccording    to   law."      Probably 
whoever  prepared  this  Act  had  not  in   his  con- 
templation the  Act  of   85  Geo.  8.      But   I  fully 
concur  in  the  principle  so  clearly  relied  on  by  Mr. 
O^Uagan,    namely,   that    an    Act    of   Parliament, 
though  not  expressly  repealed,  is  impliedly  repealed 
by  a  subsequent  Act,  the  provisions  of  w'licii  are 
inconsistent  with  the  previous  Act,  and  I  think  on 
tbat|ground  I  should  hold  that  the  19tb  section  of  the 
85  Geo.  8  is  no  longer  in  force,  even  as  to  boroughs 
in  Ireland.    The  part  of  the  case  as  to  the  charge 
of  treating,  with  respect  to  which  I  feel  the  diffi- 
culty I  have  stated,  is  that  which  rests  upon  the 
4th  section  of  the  Act  of  1854.     Mr.  Butt,  in  the 
first   Instance,    contended     that,    having     regard 
to  the   Act   of   1858  (21  &  22  Vict.  c.  87,  s.  8), 
which    altered    the     definition     that    had    been 
given     by    the    Act     of     1854    of     the    words 
'*  candidate  at  an  election,"  Mr.  Weguelin  was  not 
responrible  for  any  act  of  treating  committed  before 
the  dissolution,  consequent  upon  which  tlie  writ  for 
holding  this  election  was  issued.   That  A<st  of  1  ^64 
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sect.  38,  says  that  the  words  '*  candidate  at  an  elec- 
tion" shall  include  "  all  persons  elected  to  senre  in 
Parliament  at  such  election,  and  also  all  persons 
nominated  as  candidates,  or  who  shall  have  declared 
themselves  candidates  at  or  before  such  election." 
If  that  definition  of  the  words  ''  candidate  at  an 
election"  was  still  in  force,  there  would  be  no  doubt 
whatever  that  the  sitting  member  would  be  answer- 
able for  any  acts  of  treating  committed  by  him  or 
his  agi-nts  after  the  time  when  he  declared  himself 
a  candidate,  though  long  before  the  election.  But 
Mr.  Butt  (and  I  believe  he  may  have  the  credit  of 
having  first  suggested  this  point)  refers  to  the  21  & 
22  Vict.  c.  87,  the  3rd  section  of  which  expressly 
repeals  so  much  of  sect.  38  of  the  Act  of  1854,  as 
defined  the  words  ''  candidate  at  an  election,"  and 
declares  that  in  the  construction  of  the  said  Act  of 
1854,  as  amended  by  said  latter  Act,  "  the  words 
*  candidate  at  an  election'  and  the  words  '  candidate 
at  any  election'  shall  include  all  persons  elected  to 
serve  in  Parliament  at  such  election,  and  all  per- 
sons nominated  as  candidates  at  such  election, 
or  who  shall  have  declared  themselves  candi- 
dates, on  or  after  the  day  of  the  issuing  of 
the  writ  for  such  election,  or  after  the  dissolu- 
tion or  vacancy  in  consequence  of  which  such 
writ  shall  have  been  issued."  The  following 
definition  of  the  word  '*  candidate"  is  given  in  the 
3rd  section  of  the  interpretation  clause  of  the  Act 
of  last  session,  viz.,  "  Candidate  shall  mean  any 
person  elected  to  serve  in  Parliament  at  an  election, 
and  any  person  who  has  been  nominated  at  or  de- 
clared himself  a  candidate  at  an  election."  Mr. 
Butt  contends  that  the  4th  section  in  the  Act  of 
1854,  which  defines  the  offence  of  treating,  should 
be  read  with  the  definition  of  the  words  "  candidate 
at  an  election,"  given  by  the  subsequent  Act  of 
1858;  and  that  if  a  person  was  not  (within  the 
meaning  of  that  definition)  a  candidate  at  the  time 
he  treated,  he  therefore  was  not  responsible  for  it 
under  said  4th  section,  and  that  no  action  could  be 
brought  against  him  for  the  penalty  of  50^  imposed 
by  that  section  except  for  acts  done  after  he  became 
such  candidate;  and  he  further  contends  that  if 
such  person  was  sued  for  the  penalty,  after  he  de- 
clared himself  a  candidate,  for  acts  of  treating 
committed  by  him  before  he  became  a  candidate,  it 
is  clear  that  as  he  was  not  liable  to  the  penalty  at 
the  time  of  committing  those  acts  he  could  not  sub- 
sequently become  liable  thereto  on  the  ground  of 
his  subsequently  becoming  a  candidate.  Though 
this  is  a  very  ingenious  argument,  I  am  not  pre- 
pared to  pronounce  any  opinion  upon  it.  I  think 
the  construction  for  which  Mr.  Butt  contends  would 
lead  to  consequences  that  would  in  a  manner  nul- 
lify one  of  the  manifest  objects  of  the  Act, 
by  holding  that,  down  to  the  time  of  dissolution, 
acts  of  treating  might  be  committed  with  impunity. 
If  so,  the  mischief  intended  to  be  avoided  by  the 
Legislature  might  take  place,  and  the  candidate 
absolved  from  all  responsibility,  provided  he  stopped 
at  the  dissolution.  If,  on  the  other  hand,  treating 
by  the  candidate  before  the  dissolution  was,  by 
reason  of  the  subsequent  statute,  exempted  from 
the  operation  of  the  Act  of  1854,  which  is  a  penal 
Act,  then  Mr.  Butt  has  a  right  to  contend  that 
these  statutes  should  be  strictly  construed.  I  have 
stated  that  he  may  have  the  credit  of  raising  this 
point,  because  I  find  that  in  some  of  the  recent 
election  trials  in  England  acts  of  treating  were 
proved  and  successfully  relied  on,  though  they  took 
place  before  the  dissolution.  In  the  Windsor  case 
(the  first  that  was  tried),  a  transaction  took  place 
in  the  month  of  August,  which  was  relied  on  as  an 
act  of  treating,  namely,  that  of  the  sitting  member 
presiding  at  and  providing  wine  for  a  dinner  that 
was  given  by  some  society.  Willes,  J.  held  that  it 
was  not  an  act  of  treating,  because  the  society  was 


a  social  and  not  ^  political  one ;  but  the  fact  of  its 
having  occurred  before  the  dissolution  was  not 
relied  on.  Under  these  circumstances  I  will  oot 
here  decide  that  Mr.  Weguelin  is  not  responsible  for 
acts  of  treating  committed  previous  to  the  dissolu- 
tion. The  question  has  been  very  ably  argued  by 
Mr.  Butt,  and  I  stated  in  the  early  part  of  the  trial 
that  I  would,  if  necessary,  reserve  the  questioa 
for  the  consideration  of  the  Court  of  Common 
Pleas,  under  the  12th  section  of  the  Act  of  last 
session.  What  I  have  ahready  stated  implies  that 
I  have  come  to  the  conclusion  upon  the  ques- 
tion of  treating,  that  acts  took  place  which  might 
be  considered  as  treating,  subject  to  the  construc- 
tion of  the  words,  "candidate  at  an  election,*'  in 
that  4th  section;  but  there  is  upon  this  point 
another  question  of  difficulty  as  to  Ate  meaning  of 
the  word  *<  corruptly  "  in  that  section.  It  has  been 
urged  for  the  respondent  that  if  an  Act  of  Parliament 
attaches  a  penalty  to  an  act^  "  if  done  corruptly," 
this  would  imply  that  the  doing  of  the  act  was  not 
per  se  corrupt,  and  that  there  should  be  some  other 
element  in  the  case  to  warrant  the  conclusion  that 
the  party,  by  doing  the  act,  became  liable  to  the 
penalty.  This  4th  section  uses,  in  the  beginning  of 
it,  the  word  "  corruptly."  It  provides  that  "  every 
candidate  at  an  election  shall  be  deemed  guilty  of 
the  offence  of  treating  who  shall  'corrupUy'  by 
himself,  or  by  or  with  any  person,  or  by  any  other 
ways  or  means  on  his  hehalf,  at  any  time^  either 
before,  during,  or  after  any  election,  directly  or  in- 
directly give  or  provide,  or  cause  to  be  given  or  pro- 
vided, or  shall  be  accessory  to  the  giving  or 
providing,  or  shall  pay,  wholly  or  in  part,  any 
expenses  incurred  for  any  meat,  drink,  enter- 
tainment, or  provision,  to  or  for  any  person  in  order 
to  be  elected,  or  for  being  elected,  or  for  the 
purpose  of  corruptly  influencing  such  person 
or  any  other  person  to  give  or  refrain  from 
giving  his  vote  at  such  election,  or  on  account 
of  such  person  having  voted,"  &c,  &c.  The 
question  then  is,  what  is  the  meaning  of  this  word 
"  corruptly  "  ?  and  whether,  having  regard  to  the 
various  authorities  upon  this  point,  the  proof  that  has 
been  given  here  of  what  took  place  at  the  Devon- 
shire Arms  showed  that  the  drink  there  supplied 
was  given  "  corruptly."  At  the  decent  trial  of  the 
Bradford  Petition  (No.  1),  it  was  held  that  the 
opening  of  a  number  of  public-houses  for  the  purpose 
of  indiscriminately  supplying  drink  to  voters  and 
non-voters,  warranted  the  conclusion  of  corruption. 
But  before  I  consider  the  various  authorities  as  to 
the  effect  and  meaning  of  that  word  "  corruptly,"  I 
will  refer  to  what  took  place  at  the  Devonshire 
Arms  Hotel,  which  had  been  taken  for  Mr.  Weguelin 
in  July.  Mr.  Heron,  in  his  opening  statement, 
commented  at  considerable  length  upon  the  bill 
furnished  by  that  hotel.  During  the  early  part  of 
this  trial  it  was  the  case  of  petitioner's  counsel  that 
almost  all  of  the  great  quantity  of  drink  of  various 
descriptions  charged  in  that  bill  was  consumed  at 
the  entertainments  in  the  upper  rooms  of  the  hotel 
in  which  Mr.  Weguelin  and  his  friends  and  agents 
were  stopping  from  time  to  time.  But  I  could  not 
reconcile  that  supposition  with  the  evidence  given 
as  to  the  number  and  description  of  persons  who 
dined  in  or  frequented  those  upper  rooms.  Miss 
Muruhpr,  the  daughter  of  the  hotel  keeper  (who 
was  himself  unable,  from  illness,  to  attend  as  a 
witness)  swore  on  her  first  examination  that  she 
took  down  the  orders  for  such  drink  as  they  were 
given  to  her  by  the  two  waitresses  who  attended  in 
those  upper  rooms  (one  of  whom  was  produced  here, 
and  the  other  was  not  now  in  her  service).  It 
appeared  from  the  evidence  of  the  waitress  who  was 
examined,  that  she  used  to  bring  such  ordtfs  to 
the  bar,  and  take  upstairs  what  was  so  ordered; 
and  Miss  Murphy  stated  that  she  used  to  put  down 
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on  a  slate^  and  enter  from  that  in  her  book,  either 
in  the  eyening  or  the  next  morning,  the  amount  of 
drink  so  ordered,  and  which  (as  I  understood  from 
her  first  evidence)  was  carried  upstairs  to  some  of 
the  rooms  oocupied  by  Mr.  Weguelin's  friends  or 
agents.  I  examined  the  hotel  book  more  particu- 
larly, and  was  struck  with  the  fact  that  this  ex- 
oesaiTe- supply  of  drink  occurred  on  some  particular 
days.  I  accordingly  had  Miss  Murphy  recalled, 
and  on  her  further  examination  it  appeared  (what 
bad  not  before  transpired,  though  I  do  not  think 
•he  had  in  the  slightest  degree  intended  any  con- 
cealment or  misleading  on  her  first  examination^ 
that  a  great  quantity  (two  thirds,  at  all  cTents; 
was  consumed,  not  in  the  rooms  upstairs  or  uoou 
oiders  given,  but  under  the  following  circumstances : 
It  appeared  that  on  fourteen  or  fifteen  evenings 
daring  the  few  months  preceding  tho  election  there 
were  meetings  of  Mr.  Weguelin's  supporters  at  Dill's 
oommittee-rooms,  and  that  on  those  occasions  the 
gentlemen  and  persons  of  the  better  class  who 
attended  those  meetings  used  to  come  to  the  hotel 
when  the  meetings  were  over  and  go  upstairs ;  that 
they  were  followed  to  this  hotel  by  a  crowd,  several 
of  whom  attended  the  meetings,  and  this  crowd 
forced  their  way  on  some  occasions  into  the  hotel, 
and  inaifited  upon  getting  drink,  and  that  she  had 
to  give  them  drink  in  order  to  get  rid  of  them, 
and  had  sometimes  to  send  for  the  police  to 
dear  the  house,  and  that  the  drink  supplied  to 
them  was  put  down  by  her  to  Mr.  Weguelin,  and 
constituted  so  large  a  proportion  of  the  amount. 
She  also  stated  that  neither  Mr.  Barry  nor  Mr. 
Mooney,  nor  any  others  of  the  committee,  ever  told 
her  to  give  such  drink,  and  that  she  never  informed 
them  of  the  amount  so  given.  That  would,  accord- 
ing to  her  evidence,  account  for  about  two-thirds 
of  the  drink ;  but  the  remaining  one-third  was  very 
considerable  in  quantity,  and  it  appears  that  the 
greater  portion  of  it  was  consumed  in  the  rooms 
upstairs.  A  great  deal  of  evidence  has  been  given 
aa  to  the  number  and  class  of  persons  who  fre- 
quented those  upper  rooms,  their  position  in  Ufe, 
and  their  decided  feelings  in  favour  of  Mr.  Weguelin. 
It  also,  however,  appeared  that  on  three  several 
occasions  when  Mr.  Weguelin  entered  this  town, 
namely,  on  the  29th  July,  the  6th  September,  and 
the  26th  October,  drink  to  a  considerable  amount 
was  consumed  in  the  coffee-room  by  the  persons 
who  took  part  in  such  processions  and  accompanied 
them  to  the  hotel,  several  of  those  persons  being 
Toters.  It  certainly  appears  that  some  persons  who 
drank  from  time  to  time  in  the  coffee-room  on  those 
occasions,  used  to  treat  each  other  and  pay  for  their 
drink  themselves;  but  a  considerable  part  of  the 
drink  consumed  on  those  three  occasions  was  not 
paid  for,  but  was  charged  in  the  hotel  book  to  Mr. 
Weguelin.  The  name  of  Robert  Murphy,  son 
of  the  hotel  keeper,  was  mentioned  yesterday  by 
Mr.  £xham,  and  his  non-production  was  com- 
mented upon.  As  I  had  not  known  that  he 
took  any  part  in  the  management  of  the  hotel, 
the  necessity  of  calling  for  his  production 
had  not  occurred  to  me;  but  when  Mr.  Exham 
observed  npon  his  not  having  been  examined,  I 
thought  it  right,  under  the  power  given  to  me  by 
the  Act^  to  have  him  called  and  examined ;  and  he 
stated  Uiat  he  recollected  a  number  of  committee 
meetings  on  which  occasions  several  of  the  humbler 
classes  followed  from  the  committee  rooms  the  gen- 
tlemen who  went  upstairs.  From  the  manner  in 
which  Murphy  gave  his  evidence,  his  memory  docs 
not  appear  to  be  very  good,  as  he  seemed  to  forget 
things  that  one  might  reasonably  think  he  would 
have  remembered ;  but  at  all  events  he  did  not  give 
his  evidence  in  a  manner  that  would  induce  me  to 
think  he  was  adverse  to  Mr.  Weguelin,  or  that  he 
would  exagerrate  in  the  slightest  degree  anything 


that  would  tend  to  that  gentleman's  disadvantage. 
He  stated  that  on  several  of  those  occasions  when 
the  crowd  came  over  from  the  committee-rooms,  it 
consisted  of  voters  as  well  as  of  non- voters ;  that 
about  sixty  or  eighty  persons  used  to  attend  the 
committee-rooms,  and  that  out  of  those  sixty  or 
eighty  persons,  several  of  them  would  come  to  the 
hotel  when  .the  meetings  were  over ;  that  some  of 
the  voters  would  go  upstairs  and  have  drink  there ; 
and  that  several  of  the  poorer  class  of  YOters  used  to 
come  into  the  hotel  and  stand  at  the  bar.  Taking 
his  evidence  with  that  of  Miss  Murphy,  that 
those  presenting  themselves  at  the  bar  and 
asking  for  drink  would  get  it  without  her 
knowing  whether  they  were  voters  or  not,  the 
manifest  conclusion  is,  that  on  those  various 
occasions  several  voters  got  drink  at  the  bar. 
So  far  even  as  relates  to  the  entertainment  upstairs, 
this  arrangement  was  a  very  improvident  one  for 
Mr.  Weguelin.  It  has  been  held  in  England  in 
several  cases  that  acts  much  less  positive  have  been 
considered  as  treating.  The  candidature  of  Mr. 
Weguelin  was  announced  on  the  29th  July.  The 
opposition  which  he  encountered  then,  and  the 
feeling  that  was  sought  to  be  got  up  against  him, 
were  relied  on  bv  Mr.  Butt  as  suggesting  the  reason 
why  he  should  leave  persons  here  to  act  for  him. 
To  that  alone  there  would  be  no  objection,  but  if  it 
is  contended  that  the  motive  of  giving  these  con- 
stant entertainments  in  the  rooms  upstairs  was  to 
promote  his  popularity  and  to  counteract  the 
iofluence  of  the  opposition,  it  would  go  very  far 
towards  establishing  a  case  of  treating.  It  may  be 
that  the  feeling  against  Mr.  Weguelin,  which  was 
caused  by  the  Roman  Catholic  clergy  and  others, 
rendered  it  advisable  for  him  to  leave  some  of  his 
friends  behind  to  act  for  him  in  his  absence ;  and 
that  this  may  more  or  less  account  for  the  giving  of 
charity,  which,  as  I  have  already  stated,  did  not  in 
my  opinion  amount  to  bribery,  though  given  for  the 
purpose  of  increasing  his  general  popularity.  But 
with  respect  to  the  entertainments  in  the  rooms 
upstairs,  it  is  to  be  observed  that  Mr.  Weguelin  did 
not  himself  reside  in  that  hotel  after  the  14th  Aug. 
He  stopped  with  Mr.  Mooney  from  the  5th  to  the 
12th  Sept.  on  his  second  visit  to  Youghal,  and  he 
took  a  house  for  himself  at  his  third  visit  on  the 
26th  Oct.  Mr.  Barrett  did  not  stop  long  at  the 
hotel,  and  Mr.  Rice  and  Mr.  Mackey  were  there 
but  occasionally,  so  that  it  is  difficult  to  regard 
those  entertainments  in  the  rooms  upstairs  as  what 
would  naturally  occur  from  persons  calling  in  the 
evening  to  see  Mr.  Weguelin  or  his  friends,  and 
being  asked,  as  a  matter  of  courtesy,  to  partake  of 
drink.  Considering,  however,  all  the  evidence 
given  as  to  the  character  and  positions  in  life  of 
the  persons  who  partook  of  those  entertainments 
upstairs,  that  several  of  them  were  not  voters,  and 
that  such  of  them  as  were  voters  were,  with  few 
exceptions,  the  avowed  supporters  of  Mr.  Weguelin, 
and  the  opponents  of  Sir  Joseph  McKenna,  having 
pledged  themselves  to  Mr.  Weguelin  from  the  period 
of  his  arrival,  there  are  grounds  for  contending  that, 
if  the  proceedings  at  the  '*  Devonshire  Arms  "  were 
confined  to  those  entertainments  upstairs,  they 
would  not  amount  to  treating.  But,  even  in  that 
case,  it  would  require  much  further  consideration 
before  I  came  to  such  a  conclusion,  having  regard 
to  the  decisions  in  England,  not  in  one  particular 
case,  but  in  several,  and  to  the  opinion  of  the 
judges,  that  arrangements  of  that  sort,  where  people 
might  come  without  invitation,  and  partake  of 
drink  at  the  expense  of  the  candidate,  might  be 
regarded  as  acts  of  treating  from  the  number  of 
times  Uie  drink  was  supplied,  and  the  apparent  ob- 
ject with  which  it  was  given.  But  I  am  relieved 
from  the  necessity  of  oonsidering  the  effect  of  these 
entertainments  upstairs  from  what  took  place  in 
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the  co£fee-rooni  and  at  the  bar  of  the  hotel.  It 
appears  that  on  the  occasions  of  the  three  demon- 
strations  on  the  29th  July,  the  5th  Sept., 
and  the  26th  Oct.,  and  of  the  foarteen  or  fifteen 
meetings  at  DilFs  committee-rooms,  several  of  the 
people  who  attended  the  processions  and  meetings 
used  to  go  into  the  co£fee  room  or  to  the  bar  to  get 
drink.  There  is  no  evidence  to  show  that  there  was 
any  limit  put  upon  them  ;  on  the  contrary,  the  cyI  - 
dence  shows  that  any  of  those  who  attended  the 
processions  or  meetings  might  haye  gone  to  the 
coffee-room  or  bar  and  ordered  drink ;  and  though 
there  is  no  ground  for  saying  that  Miss  Murphy 
gave  any  quantity  sufficient  to  produce  intoxica^ 
tion,  there  is  certainly  general  evidence  that  several 
voters  were  seen  drinking  in  the  coffee-room  with- 
out paying  for  it ;  and  we  have  the  further  evidence 
of  Robert  Murphy,  which  leaves  no  doubt  upon  my 
mind  of  the  fact,  that  on  the  occasion  of  those  com- 
mittee meetings  several  voters  of  the  humbler 
class  came  from  the  committee-rooms  and  got 
drink  at  the  bar.  He  certainly  declined  to  say 
wheUier  any  of  the  persons  whom  he  actually  saw 
drinking  on  those  occasions  were  voters;  but  we 
have  the  evidence  of  Miss  Murphy,  that  drink  was 
supplied  on  those  occasions  to  anybody  who  came 
to  the  bar  and  asked  for  it  Independently,  then, 
of  the  law  of  the  case,  no  one  on  this  evidence  can 
hesitate  to  come  to  the  conclusion  that,  upon  those 
severed  occasions,  voters  of  the  humbler  class,  with 
respect  to  whom  the  mischief  of  treating  would  be 
mostlikely  to  be  produced,  were  supplied  with  drink ; 
and  then  the  question  is,  Was  that  drink  given  "cor- 
ruptly "  within  the  meaning  of  the  4th  section  of  the 
Act  of  1854?  It  was,  as  I  have  already  remarked, 
urged  in  the  course  of  the  trials,  that  where  an  act 
is  made  penal^  if  done  "  corruptly,"  is  is  to  be  im- 
plied that  the  act  per  se  is  not  necessarily  corrupt. 
Mr.  Exham,  however,  has  referred  to  several  autho- 
rities (some  of  which  I  had  myself  considered 
before),  which  show  what  construction  the  judges 
in  England  have  put  upon  the  word  "  corruptly,** 
used  in  this  4th  section  as  to  treating.  In  the 
Windsor  caae^  19  L.  T.  Hep.  N.  S.  618,  which  was  the 
first  petition  tried,  there  was  a  dinner  of  the  society 
of  Odd  Fellows  in  the  month  of  August,  at  which 
tha  sitting  ntember  attended,  and  onlered  for  it  a 
quantity  of  champagne,  which  was  paid  for  by  him 
and  two  of  bis  supporters.  Willes,  J.  held  that  this 
did  not  constitute  treating,  as  the  society  was  anon- 
political  one,  although  it  did  include  several 
electors.  But  he  says  (p.  614),  **Iam  impressed 
with  the  objectionable  character,  to  say  the  least  of 
it,  of  any  transaction  by  which  an  intending  candi- 
date may  seek  to  ingratiate  himself  with  electors, 
whether  of  his  own  side  in  politics  or  not,  by  pro 
fuse  expenditure  for  lux jries.  I  must  express  the 
opiniot,  for  I  entertain  it,  that  this  is  a  questionable 
proceeding,  and  that  it  would  be  well  it  such  pro- 
ceedings were  refrained  from  in  future ;  the  more 
so  because  no  one  but  a  man  possessed  of  wealth 
could  afford  to  expend  27/.  in  a  single  evening 
on  drink  for  other  people.**  That  case  was  fol- 
lowed by  the  BewUey  case,  which  was  tried 
before  Blackburn,  J.,  19  L.  T.  Rep.  N.  S.  676 ; 
when  alluding  to  to  the  word  "corruptly,"  he 
says  (page  678),  "  The  interpretation  of  this  word 
as  eimlained,  and  in  my  opinion  rightly  explained, 
by  Willes,  J.,  is  not  'wickedly*  or  ^immorally*  or 
anything  of  the  sort,  but  embraces  such  conduct  as 
it  was  evidently  the  intention  of  the  Legislature  to 
discountenance ;  where  it  is  shown  that  even  the 
smallest  quantity  of  meat  or  drink  is  supplied,  that 
is  of  course  admissible  as  evidence  of  treating,  but 
more  than  that  would  be  required  to  make  out  a 
corrupt  intention.**  Ag^in,  he  says :  **  The  evidence 
shows  that  nearly  twenty  public-houses  were 
habitually  kept  open,  and  that  whoever  chose  to  pre- 


sent himself  was  supplied  with  drinks.  Wlk«t«  IhAi 
is  done  it  would  be  a  perfect  mockery  to  suppoM 
that  it  was  done  without  any  corrupt  iiitentiou.**  Ia 
the  present  case  the  Devonshire  Arms  Irotel  was  die 
only  place  where  drink  was  supplied  under  circum- 
stances that  would  amount  to  treating,  as  it  did  not 
appear  that  the  drink  consumed  by  voters  in  the 
public- houses  was  paid  for  or  ordered  by  Mr. 
Weguelin  or  his  agents.  But,  considering  the 
extent  of  drink  given  at  the  hotel,  and  the  frequent 
occasions  on  wMch  it  was  given,  I  think  that  the 
foregoing  observations  of  Mr.  Justice  Blackhnm 
bear  materially  on  the  present  case.  I  may  also 
refer  to  the  Bradford  case  (No.  I),  19  L.  T.  Bep. 
N.  S.  719.  It  appeared  that  115  public-houses 
were  opened  in  that  town,  in  which  refreshments 
were  supplied  to  all  persons,  whether  voters  or  not» 
and  that  all  voters  who  went  there  were  made 
nominal  members  of  the  committee,  but  had  nothing 
to  do;  and  Martin,  B.  says  (p.  721),  "The  leaned 
counsel  for  the  respondent  has  said  that  those 
refreshments  were  supplied  to  people  who  had  done 
work,  but  the  evidence  is  directly  to  the  contrary ; 
the  evidence  is  to  the  effect  that  voters  were  ad- 
mitted to  those  committee-rooms,  the  farce  was 
gone  through  of  putting  down  their  names  as  oom- 
mittee-men,  and  refreshments  were  supplied  to 
them  whether  voters  or  non-voters."  Martin,  B. 
also,  in  the  second  Bradford  case,  when  giving  an 
explanation  of  the  grounds  upon  which  he  decided 
the  previous  petition.  No.  1,  against  Mr.  Ripley  on 
the  ground  of  treating,  says  (p.  726),  **  The  case 
against  Mc  Ripley  was  that  he  had  opened  publio- 
houses  in  the  sense  in  which  that  is  commonly  and 
generally  understood,  that  they  were  public-houses 
selected  by  him  or  by  his  agents,  that  rooms  were 
allotted  in  these  houses  where  people  went  every 
night  if  they  liked ;  that  a  messenger  was  pat  at 
the  door,  or  some  person  for  preventing  others 
from  coming  there  than  persons  in  some  way  con- 
nected with  the  house,  and  the  people  who  went 
nightly  to  these  houses  went  there  to  get  drink, 
only  limited  by  this,  that  it  was  to  be  given  in 
reason,  and  that  it  was  not  to  be  given  in  excess.** 
Mr.  Exham  also  referred  me  to  the  Lichfield  case, 
which  I  have  looked  at,  but  I  do  not  think  it 
bears  much  upon  this  question ;  but  he  also  re- 
ferred to  the  Westminster  case  as  showing  what, 
in  the  transactions  that  there  took  place,  were 
the  grounds  upon  which  Martin,  B.  held  that  they 
did  not  amount  to  treating.  I  have,  however, 
already  stated  that  I  will  reserve  for  the 
consideration  of  the  Court  of  Common  Pleas  the 
question  as  to  the  meaning  of  the  words  "  candi- 
date *'  "  at  an  election ;"  and  if,  upon  further  con- 
sideration as  to  the  meaning  and  effect  of  the  word 
"  corruptly,'*  having  regard  to  the  evidence  in  thia 
case,  I  should  be  of  opinion  that  there  is  any  ques- 
tion of  law  respecting  it  which  might  properly  be 
reserved  for  that  court,  before  I  decide  that  the 
giving  of  the  drink  at  the  hotels  amounted  to  treat- 
ing, I  would  also  reserve  it,  [as  I  think  it  desirable 
that  if  there  be  any  such  question  it  should  be 
settled  by  some  decision  of  the  court  instead  of 
relying  on  observations  that  may  be  explained  by 
the  facts  of  the  particular  cases  in  which  they  were 
made.  What  I  have  stated,  of  course,  implies  that, 
as  regards  the  charges  of  Seating,  my  judgment 
now  on  the  result  of  the  election  is  not  flnaL  As, 
however,  the  parties  are  here,  I  thought  it  would  be 
a  useless  expense  to  postpone  giving  my  judgment 
on  the  other  parts  of  this  case  for  the  purpose  of 
waiting  for  the  decision  of  the  Court  of  Common 
Pleas.  The  12th  section  of  the  Act  empowers  me 
to  reserve  any  question  of  law  for  the  consideration 
of  the  court,  and  to  suspend  my  certificate  to  the 
Speaker  until  the  decision  of  the  court  upon  the 
questions  reserved  thaU.  be   ascertained,    i  have 
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camnetted  what  appears  to  me  to  be  the  contention 
of  both  parties  for  and  against  the  constmction  of 
Ae  words  *•  candidate  at  an  election,"  relied  on  by 
Mr.  Bott.  Further  than  that,  I  am  not  to  be  under- 
stood as  expressing  any  opinion  upon  the  subject ; 
my  opinion  would  be  of  little  value,  as  the  case  is 
to  go  before  another  tribunal.  There  are,  however, 
some  other  matters  on  which  I  have  to  observe.  A 
great  deal  of  time  was  consumed  with  evidence  as 
to  the  amount  of  the  expenditure  of  Mr.  Weguelin, 
which  certainly  was  excessive;  there  are  severs! 
items  in  that  expenditure  which  I  cannot  avoid  say- 
ing should  not  have  been  charged  against  him  by 
those  whom  he  employed,  He  states  himself  that 
he  has  already  paid  4200^ ;  Mr.  Exham  says  the 
amount  is  something  more,  and  there  are  ifurther 
sums  to  be  paid,  taking  into  consideration  the 
claims  of  Mr.  Mooney,  and  the  hotel  bill,  which 
would  at  all  events  come  to  some  hundreds  more ; 
hot  even  if  the  amount  does  not  exceed  5000/.  such 
an  expenditure  cannot  be  regarded  otherwise  than 
as  excessive.  I  think,  however,  that  much  time  was 
uselessly  occupied  in  this  matter,  as  great  candour 
and  willingness  were  displayed  by  Mr.  Weguelin 
himself,  Capuin  Weguelin,  Mr.  Bamett,  and  the 
other  persons  through  whose  hands  money  passed, 
in  accounting  for  its  expenditure ;  every  document 
and  voucher  in  their  possession  that  was  called  for 
appears  to  have  been  produced,  and  produced 
readily.  I  have  been  told  that  this  great  amount 
of  expenditure  should  influence  my  decision  upon 
the  question  before  me,  and  induce  me  to  conclude 
that  a  portion  of  that  expenditure  was  caused 
by  bribery,  but  I  do  not  sssent  to  that  argu- 
ment. 1  have  been  referred  to  what  a  very 
able  judge  (Keogfa,  J.)  said  in  Dublin  as 
to  the  amount  of  expenditure,  and  also  to  what  has 
been  said  with  regard  to  the  amount  of  expenditure 
in  other  cases ;  but  where  (as  in  this  case)  the  ex- 
penditure has  been  accounted  for,  and  where,  how- 
ever improvident  that  expenditure  may  have  been,  it 
has  been  proved  by  those  through  whose  hands  the 
money  psissed  that  none  of  it  was  spent  in  bribery, 
then  the  extravagant  expenditnte  affords  no  founda- 
tion whatever  for  the  charge  that  any  portion  of 
this  money  was-  spent  in  bribery,  or  was  expended 
in  any  other  manner  than  what  was  proved  by  the 
witnesses,  whose  evidence  on  the  subject  I  see  no 
reason  to  doubt.  I  have  been  also  asked  to  report 
to  the  Speaker  that  corrupt  practices  extensively 
prevailed  in  Toughal  during  this  election.  That  I 
decidedly  will  not  do ;  I  think  I  should  be  doing  an 
act  of  gross  injustice  to  the  people  of  this  town  if  I 
were  to  make  any  such  report ;  I  see  fto  ground  for 
holding  that  there  Was  any  corrupt  practice  at  this 
election  except,  as  to  the  drinks  given  at  the 
Devonshire  Arms.  I  confess  I  was  surprised 
at  the  application,  i>articularly  when  it  is  to  be 
considered,  as  I  have  already  remarked,  that 
8S!venty-eight  cases  of  bribery  were  charged,  and 
that  not  one  of  them  was  substantiated.  The  11th 
section,  paragraph  14,  requires  me  also  to  report  if 
any  corrupt  practices  have  been  committed  with 
the  knowledge  and  consent  of  any  candidate.  Of 
course.  If  I  ultimately  decide  that,  upon  the  evi- 
dence and  the  true  construction  of  the  words  '*  can- 
didate at  an  election,"  these  proceedings  at  the 
Devonshire  Arms  amounted  to  treating,  I  shall 
report  that  such  treating  was  with  the  knowledge 
and  consent  of  Mr.  Weguelin  himself.  The  mani- 
fest inference  from  the  entire  evidence  is  that  he 
knew  of  those  entertainments  from  time  to  time, 
and  indeed  he  did  not  deny  his  knowledge  of  them. 
I  mayobserve  that,  as  regards  the  consequences  to 
Mr.  Weguelin,  it  is  immaterial  whether,  as  such 
treating  was  committed  by  himself  or  his  agents,  I 
diould  report  that  it  was  with  or  without  his  know- 
ledge and  consent.    That  same  section  also  nequhres 


me  to  report  whether  any  candidate  at  an  election 
has  been  guilty  of  corrupt  practices.  With  regard 
to  that  there  is  some  evidence  before  me  that  drink 
and  other  matters  had  been  supplied  by  some  of  the 
supporters  of  Sir  Joseph  McKenna ;  but  I  am  not 
aware  at  present  that  there  is  on  the  evidence  any 
sufficient  ground  for  me  to  report  that  such  drink, 
&c.,  had  been  supplied  either  by  &iT  Joseph 
McKenna  or  with  his  knowledge  or  consent,  or  by 
his  agents :  I  shall,  however,  further  consider  that 
matter.  There  now  remains  one  question  as  to 
which  I  shall  express  my  present  opinion,  namely, 
as  regards  the  costs.  The  award  of  costs  is  dis- 
cretionary wit^  the  judge.  Mr.  Exham  pressed 
very  fairly  a  principle  upon  which  I  have  acted 
myself,  namely,  that  the  fact  of  the  defeat  of  a 
petition  would  tio«  necessarily  be  followed  by  the 
petitiofter  paying  the  costs.  On  the  other  hand,  I 
think  that,  in  the  event  of  the  suooess  of  a  petition, 
it  does  not  necessarily  follow  tiiat  the  petitioner 
should  get  his  costs.  There  have  been  repeated 
instances  in  the  House  of  Commons  pifooeedings 
before  Parliaaientary  committees  where,  although 
the  member  was  unseated  for  bribery  or  for  tresft- 
ing,  he  was  not  condemned  to  pay'  the  costs*  I 
have  already  referred  to  circumstances  which, 
I  think,  furnish  grounds  for  the  exercise  of  that 
discretion,  by  disallowing  costs  to  the  petitioner 
in  this  case,  even  in  the  event  of  the  petition  ulti- 
mately succeeding  by  the  decision  of  the  Court  of 
Common  Pleas.  And,  on  the  other  hand,  I  think 
that,  should  the  petition  ultimately  fail,  by  the 
decision  of  the  Court  of  Common  Pleas,  there  are 
reasons  for  disallowing  costs  to  the  respondent. 
With  regard  to  the  ground  fur  disallowing  costs  to 
the  petitioner,  it  is  clear,  upon  the  evidence,  that, 
so  far  as  he  himself  is  concerned,  the  question  of 
costs  is  one  of  perfect  indifference  to  him ;  that  he 
is  not  responsible  for  the  costs  that  are  incurred ; 
and  that,  in  point  of  fact,  as  far  as  costs  are  con- 
cerned, the  question  may  be  considered  as  if  this 
was  the  petition  of  Sir  Joseph  McKenna.  I  per- 
fectly agree  with  Mr.  Exham  that,  in  deciding 
whether  the  election  is  void  or  not,  by  reason  of 
corrupt  practices,  I  should  not  have  regard  to  the 
fact  of  Sir  Joseph  McKenna  being  the  substantial 
petitioner,  or  to  the  indemnity  for  costs.  Mr. 
Exham  properly  urged  that  the  rights  of  the  pubUc 
are  involved  in  inquiries  of  this  nature,  and  that,  no 
matter  who  brings  the  petition  forward,  still,  if  it 
be  a  bona  fide  petition,  it  is  the  duty  of  the  judge  to 
consider  whether  the  law  has  been  violated  or  not. 
But,  with  regard  to  the  costs,  I  am  at  perfect 
liberty  to  take  into  account  the  fact  that  Sir  Joseph 
McKenna  is  alone  the  party  who  would  be  interested 
in  getting  the  costs ;  and  when  I  call  to  mind  the 
conduct  that  has  been  pursued,  not  merely  by  the 
mob,  but  bv  his  own  son-in-law  in  taking  part  with 
them,  as  I  have  already  observed ;  and  when  I  con- 
sider the  petition  itself,  the  bill  of  particulars,  and 
the  great  length  to  which  this  trial  has  been  pro- 
tracted by  inquiries  in  support  of  charges  which 
have  failed,  I  think  there  are  good  grounds  for 
exercising  my  discretion  as  to  the  costs,  by  refusing 
petitioner  his  costs,  even  if  the  petition  should  suc- 
ceed. My  present  impression  is,  that  in  any  event 
of  the  petition,  I  shall  let  each  party  pay  their  own 
costs.  That  is  my  present  impression,  but  I  shall 
further  consider  the  matter  before  I  make  any  order 
on  the  subject,  and  if  I  see  reason  to  change  my 
opinion,  I  shall  be  at  liberty  to  do  so. 
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COMMON   PLEAS   (IBELAND). 

Saturday,  April  10,  1869. 

(Before  Mokaban,  C.  J.,  Eeooh,  Morris,  and 

Lawson,  JJ.) 

YouoHAL  ELBcnoN  Pbtxtioic. 

Treating  before  issue  of  writ —  Corrupt  Practices  Pre- 
vention  Act  1864,  s.  i— Candidate — Definition  of-^ 
17  j- 18  Vict.  c.  102,  «.  38,  and  21  f- 22  Vict,  c  87, 
s.  3. 

The  Srd  section  of  21  ^  22  Vict,  c  87,  repealing  the 
portion  of  sect.  38  o/  17  ^  18  Vict,  c  102,  which 
relates  to  the  definition  of  ^^  a  candidate  at  an  elec- 
tion,^ provides  that  that  emession  *'  shall  include  all 
persons  elected  to  serve  in  Parliament  at  such  e/ecfibn, 
and  all  persons  nominated  as  oandidaies  at  such  elec- 
tion,  or  who  sheUl  have  declared  themselves  candidates 
on  or  after  the  daxf  of  the  issuing  of  the  writ  for 
atch  Section,  or  afUr  the  dissolution  or  vacancy 
in  consequence  of  which  such  unrit  shoU  have  been 
issued:** 

Held,  by  thefvU  court,  that,  under  this  section,  acts  of 
corrupt  treating  by  the  apents  of  the  sitting  member 
before  the  issue  of  the  wnt,  and  after  he  had  publicly 
assumed  the  character  of  a  candidate  for  the  rq^resen- 
tation  of  the  borough,  constituted  the  offence  of  corrupt 
treating  within  the  meaning  of  the  4tA  section  of  the 
Corrupt  Practices  Prevention  Act  1854,  and  avoided 
the  election  ;  and  that  it  is  not  necessary  that  a  person 
should  be  clothed  with  the  character  of  a  candidate 
according  to  the  definition  in  the  Act  (21  ff  22  Vict, 
c.  87  8.  3)  at  the  time  of  the  treating  in  order  to  be 
liable  for  it,  should  he  afterwards  come  within  the  defi- 
nition  of  a  candidate  as  by  being  elected,  j-c. 

The  maxim  Reddenda  singula  singulis  does  not  apply  in 
such  cases. 

This  was  a  special  case  stated  by  O'Brien  J.,  for 
the  consideration  of  the  Court  of  Common  Pleas  on 
the  question  whether  the  sitting  member  was  liable 
for  acts  of  corrupt  treating  committed  by  his 
agents  before  the  issue  of  the  writ. 

The  special  case  was  as  follows  : 

The  Parliambntart  Eleghohs  Act  1868. 
In  the   matter   of   the  election  petition  for   the 
borough  of  Youghal,  between  John  WelUngton 
Brazier  (petitioner),  and  Christopher  Weguelin 
(respondent.) 

Case  for  the  determination  of  the  Common 
Pleas. 

I  hereby  certify  that  the  above  petition  (to  which 
I  refer)  came  on  for  trial  before  me  at  Toughal  on 
the  19th  Feb.  last ;  that  the  said  trial  continued 
for  several  days,  and  that  on  the  conclusion  of  the 
said  trial  on  the  2nd  March  last  it  appeared  to 
me  requisite  that  before  finally  determining  as 
to  the  validity  of  the  election  and  return  com- 
plained of  by  said  petition  I  should,  under  the 
12th  section  of  said  Act,  reserve  certain  questions 
of  law  for  the  consideration  of  the  Court  of  Com- 
mon Pleas,  and  that  I  should  accordingly  post- 
pone granting  the  certificate  directed  by  said  Act 
until  the  determination  of  such  questions  by  said 
court. 

The  dissolution  of  the  last  Parliament  (in  conse- 
quence of  which  the  writ  issued  for  holding  the 
election  complained  of  by  the  said  petition)  took 
place  on  the  19th  Nov.  la!st.  It  was  proved  at  the 
trial  before  me  that  the  r*.  spondent  arrived  in  said 
borough  of  Youghal  on  the  29th  July  last,  and  that 
at  and  previous  thereto  it  was  expected  that  such 
dissolution  would  take  place  within  some  few 
months.    It  was  also  proved  at  said  trial  that  said  ^ 


respondent  on  his  said  arrival  in  Youghal  declared 
he  was  a  candidate  for  the  representation  in  Parlia- 
ment of  the  said  borough  of  Youghal,  end  would  stand 
as  such  at  the  election  to  be  held  for  said  borough 
consequent  on  such  expected  dissolution.  And  it 
was  also  proved  that  said  election  (being  that  com- 
plained of  by  said  petition)  was  held  on  the  19th  and 
21st  Nov.  last,  when  said  respondent  was  retured 
by  the  returning  officer  as  hairing  been  duly  elected 
for  the  said  borough.  And  it  was  also  proved  that 
said  respondent  at  various  times  from  his  said 
arrivflj  in  Youghal  until  said  dissolution,  canvassed 
various  electors  of  said  borough  for  their  votes  at 
such  election  continuously  from  time  to  time  and 
declared  his  intention  of  seeking  at  such  election  to 
be  returned  a  member  of  Parliament  for  said 
borough. 

It  was  also  proved  on  said  trial  before  me  that 
after  respondent's  said  arrival  in  Youghal.  and  on 
various  occasions  between  the  81st  July  last  and 
the  said  llth  Nov.  last,  the  said  respondent  had  by 
his  agents  and  ether  persons  on  his  behalf,  corruptly 
caused  drink  to  be  given  and  provided  to  and  for 
various  voters  and  electors  of  said  borough  and 
other  persons,  in  order  to  be  elected  a  member  of 
Parliament  for  said  borough  at  said  then  expected 
election.  It  was,  however,  contended  before  me  by 
respondent's  counsel  that,  inasmuch  as  the  giving 
and  providing  siud  drink  was  previous  to  the  said 
llth  Nov.  iMt  (the  day  of  the  said  dissolution), 
then  that  same  did  not  constitute  the  offence  of 
treating,  and  that  respondent's  said  election  was 
not  rendered  void.  It  was,  on  the  other  hand,  con- 
tended by  petitioner's  counsel  that,  although  the 
giving  and  providing  of  said  drink  as  aforesaid  was 
previous  to  said  dissolution,  yet  that  same  consti- 
tuted the  offence  of  treating,  and  was  a  corrupt 
practice  within  the  meaning  of  the  Corrupt  Practices 
Prevention  Act  and  of  the  Parliamentary  Elections 
Act  1868,  or  of  some  of  them,  and  that  respon- 
dent's said  election  was  rendered  void  by  such 
treating. 

I  therefore  request  the  opinion  and  determination 
of  the  Court  of  Common  Pleas  upon  the  following 
questions,  viz. : 

First,  whether  the  corruptly  causing  of  such 
drink  to  be  given  and  provided  as  aforesaid  previous 
to  the  said  dissolution  constituted  the  offence  of 
treating,  and  whether  the  same  was  a  corrupt 
practice  within  the  meaning  of  the  Corrupt  Practices 
Prevention  Acts,  and  of  said  Parliamentary  Elec- 
tions Act  1868,  or  of  any  of  them  ? 

Secondly,  whether  the  respondent's  said  election 
was  rendered  void  by  such  treating  ? 

Jaicbs  O'Bribh. 

April  5, 1869. 

Heron,  Q.  C,  on  the  part  of  the  petitioner,  con- 
tended that  corrupt  treating  before  the  issue  of 
the  writ  avoided  the  election.  This  was  not  a 
case  of  simple  treating,  but  of  corrupt  treating, 
with  a  view  to  be  elected.  Mr.  WegueUn  was  held 
to  having  been  by  his  agents  and  others  guilty  of 
corruptly  causing  drink  to  be  given  with  a  view  to 
be  elected,  and  that  he  was  on  divers  occa- 
sions during  a  considerable  interval  of  time  so 
guilty.  This  was  sufficient  by  the  common  law 
of  Parliament  to  avoid  an  election  apart  from  the 
statute. 

Butt,  Q.  C,  contra, — ^The  4th  section  of  the  Cor- 
rupt Practices  Prevention  Act  1854,  which,  defines 
the  offence  of  treating  makes  the  description  of  the 
person  committing  it  just  as  much  a  part  of  it  as  the 
description  of  the  offence.  The  description  of  the 
person  charged  is  as  essential  as  the  definition  of 
the  offence.  This  being  so,  it  was  important  to  con- 
sider whether  at  tiie  time  the  alleged  offence  was 
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committed  the  reepondent  was  a  *' candidate  at  an 
election.**  A  candidate  is  defined  to  be  a  person 
elected  to  senre  in  Parliament  at  such  election,  or 
DomtDated  at  sach  election,  or  who  shall  have  de- 
cUtfed  himself  a  candidate  after  the  issue  of  the 
writ  or  diBsolntion.  The  declaration  could  not 
he  extended  back  farther  than  the  time  the 
writ  was  deliTered  to  the  sheriff.  Therefore 
before  that  time  the  respondent  did  not  come 
nnder  either  of  these  definitions.  He  may  have 
declared  himself  a  candidate  before  the  issue  of  the 
writ,  hot  that  did  not  make  him  a  candidate  within 
the  me«ning  of  the  4th  section  amenable  to  its  pro- 
Tinons.  Supposing  the  Matinj  Act  contain^  a 
daose  that  an  officer  playing  billiards  should  forfeit 
his  oommission,  and  that  he  was  subsequently 
brought  up  before  a  court  martial  on  a  charge  of 
playing  billiards  before  he  had  got  his  commission, 
what  would  be  his  answer  to  the  charge  ?  Simply 
that  he  was  not  an  officer  when  he  played  the 
billiards.  The  statute  in  question  says  that  every 
atmdidaU  who  shall  do  certain  things  shall  be  guilty 
of  tresLting.  Where  was  the  justice  of  charging  the 
respondent  under  this  with  acts  done  by  bim  before 
he  was  a  candidate  any  more  than  in  charging  an 
officer  with  something  which  he  was  only  prohibited 
from  doing  as  an  officer?  As  to  the  argument 
founded  on  the  words  *'  before  the  election  "  in  the 
section,  it  must  be  borne  in  mind  that  tiie  definition 
of  a  '*  candidate  nt  an  election  **  was  changed  since 
then,  and  that  while  the  old  definition  stood  a 
person  may  have  been  a  candidate  before  the  elec- 
tion, and  liable  for  acts  done  as  such  before  the  issue 
of  the  writ;  bat  the  new  definition  by  which  a 
person  cannot  become  a  candidate  before  issue  of 
the  writ,  impliedly  repeals  such  portion  of  that 
section  as  speaks  of  treating  before  the  election, 
t.  &,  before  the  issae  of  the  writ. 

MoMAHAN,  C.  J.,  (without  calling  on  Heron,  Q.O., 
for  a  reply). — ^The  qaestion  for  us  is  a  simple  one. 
We  would  not  dispose  of  the  case  now,  if  there  was 
much  difficulty ;  but  the  Act  of  Parliament  is  very 
clear  unless  the  lawyers  are  able  to  make  a  difficulty 
oat  of  it.  The  Corrupt  Practices  Prevention  Act 
enacts  in  terms  that  every  candidate  at  an  election 
who  shall  corruptly  by  himself  or  by  any  other  per- 
son or  persons  on  his  behalf  corruptly  (that  is  the 
governing  word)  at  an^  time  either  before,  daring, 
or  after  an  election  directly  or  indirectly  give,  or 
procure,  or  be  accessory  to  giving  or  procuring  of 
meat,  drink,  or  entertainment,  to  any  electors  in 
order  to  be  elected,  or  for  being  elected,  or  for  the 
purpose  of  corruptly  influencing  such  persons,  shall 
be  deemed  guilty  of  the  offence  of  treating,  and 
shall  forfeit  the  sum  of  50/.,  and  so  forth.  In  that 
Act  of  Parliament  there  is  a  section  defining  who  is 
to  be  a  ^  candidate,"  and  that  particular  section  is 
repealed  by  the  8rd  section  of  21  &  22  Vict.  c.  87, 
which  enacts  that  so  much  of  the  38th  section  of 
the  previous  Act  as  defines  a  "  candidate"  shall  be 
lepealed,  and  that  in  substitution  of  it  candidate 
shall  in<dude  all  persons  elected  to  serve  in  Parlia- 
ment at  such  election,  and  all  persons  nominated  as 
candidates  at  such  election,  or  who  shall  declarv.> 
themselves  candidates  on  or  after  the  issuing  of  the 
writ,  prorided  that  nothing  therein  contained 
shall  impose  any  liability  on  any  person  nomi- 
nated without  his  consent,  &c.  The  definition 
of  ''candidate,"  therefore,  includes  ''all  persons 
elected  to  serve  in  Parliament "  and  if  you  substi- 
tute that  definition  for  the  word  candidate  in  the 
4  th  section,  you  will  have  "  Any  person  elected  at 
such  election  who  shall,  by  himself  or  any  other 
person  on  his  behalf,  at  any  time,  either  directly  or 
mdtrectly,  give  entertainment,  he  shall  be  guilty  of 
treating."  There  the  case  is  dear.  We  have  not 
a  sliadow  of  doubt  that  the  principle  of  rendering 


singula  singuUs  does  not  apply  in  a  case  of  this 
description.  We  think  the  true  and  fair  construc- 
tion of  the  Act  is,  that  every  man  who  is  elected  to 
serve  in  Parliament  for  any  city,  borough,  or  county, 
or  any  place  returning  a  member  of  Parliament, 
who  shall,  before,  daring,  or  after  an  election,  be 
guilty  of  giving  or  proriding  entertainment  cor- 
ruptly for  the  purpose  of  being  elected,  commits  an 
offence  within  the  meaning  of  the  Corrupt  Practices 
Prevention  Act.  We  must  certify  that  to  the  learned 
judge,  leaving  him  to  draw  his  own  conclusion.  Of 
course  we  must  add  that  the  election  was  void. 

Heron,  Q.  C. — As  to  costs;  will  your  .«ordships 
make  any  order  ? 

MoNAHAN,  C.J. — No;  we  will   merely  answer 
the  questions  that  were  left  to  us. 

Agent  for  the  petitioner,  Edward  Green  Foley. 

Agent  for  the  respondent,  Lawrence  Mooney, 


OOUBT   OF  EXCHEaXTEB. 

Reported  by  H.  Lsiob  and  E.  Lumlit,  Biqts.,  B«rrlBten*Bt-LAW 


May  24,  25,  and  26,  and  Juiy  2,  1869. 
Thb  Mator,  Aldbrmbn,  and  CmzBNS  of 

CaBLIBLB  v.   QbAHAX  AMD   AMOTHBB 

Thie  plaintiffs  formerly  had,  by  grant  from  the  Croum, 
a  seueraljishery  in  a  portion  of  a  tidal  river.  The 
waters  of  that  portion  qf  the  river  gradually  deserted 
thfiir  original  course,  and  flowed  in  a  new  channel  over 
the  land  qf  a  private  proprietor : 

Heldy  that  the  several  fishery  of  the  plaintiffs  was  not 
transferred  from  the  old  to  the  new  channel. 

This  was  an  action  of  trespass  to  the  plaintiffs' 
several  fishery  in  the  river  Eden,  in  the  county  of 
Cumberland. 

The  defendants  pleaded:  1.  Not  gailtv.  2.  That 
the  said  several  fishery  was  not  the  plaintiffs',  as 
alleged.  8.  That  the  soil  on  and  over  which  the 
said  alleged  flsheiy  was  at  the  said  times  when,  &c , 
was  and  still  is  the  soil  and  freehold  of  the  Right 
Hon.  William,  Earl  of  Lonsdale,  and  that  the  defen- 
dants committed  the  acts  complained  of  by  his  leave 
and  licence,  and  as  bis  servants,  and  by  his  com- 
mand. 4.  That  the  soil,  &c,  was  the  Earl  of  Lons- 
dale's, as  in  the  8rd  plea  alleged,  and  that  he  de- 
mised it  to  the  defendants. 

The  plaintiffs  joined  issue  on  the  defendants' 
pleas,  and  replied— Secondly,  to  the  third  plea,  that 
the  river  Eden  in  the  declaiation  mentioned  was  a 
river  in  the  countv  of  Cumberland,  in  which  the 
tides  and  waters  of  the  sea  flow  and  reflow,  and  that 
the  Corporation  of  Carlisle,  from  time  whereof  the 
memory  of  man  runneth  not  to  the  contrary,  had 
had  and  enjoyed,  and  still  ought  to  have  and  enjoy, 
a  several  fishery  in  the  said  river.  Thirdly,  to  the 
third  plea,  alleging  tiiat,  from  time  whereof  the 
memory  of  man  is  not  to  the  contrary,  until  and  at 
the  time  of  the  grant  thereafter  mentioned,  the 
Kings  of  England,  in  right  of  the  Crown  of  Eng- 
land, were  seised  of  and  entitled  to  a  several  fishery 
in  the  said  river,  and  that  King  Edward  IL  granted 
the  said  several  fishery  to  the  corporation.  Fourthly, 
to  the  fourth  plea,  repeating  the  allegation  in  the 
second  replication  to  the  third  plea,  and  further 
alleging  that  the  plaintiffs  were,  before  and  at  the 
time  of  the  alleged  lease  and  demise  to  the  defen- 
dants by  the  said  'Earl  In  the  fourth  plea  mentioned, 
by  rirtue  of  the  premises  in  the  replication,  possessed 
of  and  entitied  to  the  said  several  fishery.  Fifthlv, 
to  the  fourth  plea,  repeating  the  allegations  in  the 
third  replication  to  the  third  plea,  and  alleging  that 
the  plaintiffs  were,  before  and  at  the  time  of  the 
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alleged  demise  to  the  defendante  by  the  said  Earl,  by 
▼irtue  of  the  premisee  in  the  replication,  posaessed 
of  and  entitled  to  the  several  fishery. 

The  defendants  rejoined,  taking  issae  on  the 
replicationi. 

The  action  was  tried  before  Lush,  J.  at  the 
Spring  Assises  at  Carlisle,  in  1868,  when  the  facts 
appeared  to  be  as  follows : — ^The  plaintiffs  were  the 
corporation  of  Carlisle,  and  claimed  to  be  entitled 
to  a  fishery  in  a  certain  portion  of  the  river 
Eden,  called  the  Goat.  The  defendants  claimed 
under  a  lease  from  the  Earl  of  Lonsd^e,  who  was 
owner  of  the  soil  of  the  Goat. 

It  appeared  that  originally  the  rirer  Eden,  which 
in  that  part  was  a  tidal  river,  flowed  along  a  channel 
now  called  the  Loop,  in  which  the  corporation  of 
Carlisle  had  a  several  fishery.  The  Goat  was  at 
that  time  a  ditch  with  very  little  water  in  it,  and  at 
parts  entirely  dry.  Li  1693  the  waters  of  the  river 
began  to  pass  down  the  Goat,  and  in  process  of  time 
they  ceased  to  go  down  the  Loop  altogether,  except 
occasionally  during  freshes,  and  the  Goat  became 
the  course  of  the  river.  The  corporation  now 
claimed  to  have  a  several  fishery  in  the  Goat  as 
they  formerly  had  in  the  Loop. 

The  evidence,  which  was  very  voluminous,  and 
the  facte  upon  which  tiK  deciaion  of  the  court 
proceeded,  are  fully  set  out  in  the  judgments.  The 
learned  judge  at  the  trial  directed  a  verdiet  to  be 
entered  for  the  defendants,  with  leave  to  the 
plaintiffs  to  move  to  enter  it  for  themselves  for 
4O9.  damages. 

A  rule  nisi  was  accordingly  obtained* 

ManUtyy  Q.  C,  T,  Jones^  Q.C.,  and  R.  G.  WUUams 
showed  cause. — Such  a  right  as  the  plaintiffs  claim 
cannot  be  created  since  Magna  Charta  unless  it  be 
granted  bv  the  Crown  as  having  been  previously 
owner  of  the  soil  of  the  river  and  the  flshay.  The 
iand  over  which  the  new  course  of  the  river  goes  is 
not  the  soil  and  freehold  of  the  Crown,  but  of  the 
£ail  of  Lonsdale.  The  plaintiffs  are  seeking  to 
make  themselves  the  possessors  of  a  new  several 
fishery  on  the  soil  of  a  private  individual.  They 
also  contended  that  the  plaintiffs  bad  lost  the  right 
of  finery,  if  they  ever  bad  any,  over  the  new  course 
of  the  river,  by  non-user  for  more  than  sixty  years. 
They  cited 

Th4  Fishery  easSt  Davy's  Beporta,  55 ; 

Reg,  V.  Old  AWa^ford,  1  T.  Sep.  358 ; 

7^  DvJce  of  Somerset  v.  Foywell,  5  B.  &  0.  875; 

Holford  V.  Bailey,  13  Q.  B.  426  ; 

Marshall  v.  UlUswater  Stecum  Navigation  Com- 
pamy,  3  B.  &  S.  732 ;  8  L.  T.  Bep.  N.  S.  416. 

MeSish,  Q.  C,  and  Kemplay,  supported  the  rule. 
The  plaintiffs  are  entitled  to  the  same  rights  of 
fishery  in  the  new  course  of  the  river  as  they  had  in 
the  old.  The  river,  in  its  new  course,  is  a  tidal  or 
navigable  river.  All  public  rights  are  transferred 
fjcom  the  old  course  to  the  new.  The  new  course  is 
a  highway,  just  as  the  old  was.  Why  is  it  any 
greater  hardship  upon  the  private  proprietor  that  a 
private  right  of  fishery  should  also  be  transferred  ? 
The  river  being  tidal,  the  fishery  is  certainly  not 
his.  Then,  if  not  the  plaintiffs*,  the  right  of  fishery 
belongs  to  the  public.  They  also  contended  that 
the  plaintiffs'  right  had  not  been  barred  by  8  &  4 
Will.  4  c.  27,  s.  8y  on  the  ground  that  that  Act 
applied  only  to  corporeal  hereditaments,  and  that 
there  was  no  evidence  that  they  had  ever  abandoned 
their  right  or  dedicated  it  to  the  public.  They 
dted 

Lord  Bale,  De  Jure  Maris,  11 ; 

Attomey'€hneral  v.  Lord  Lonsdale,  L.  Bep.  7  Eq., 
377 ;  38  L.  J.  385,  Ch. ;  20  L.  T.  Bep.  K.  S.  64 ; 

Be  The  Hull  and  Seitby  Raihoag  Company,  6  M. 
&  W.,  327 ; 

Mv/rphy  Y.Biyam,  %  Jr.  Bep.  0.  L.  148{ 


Qannr.  WhOstahle,  11  H.L.192;  9  L.  T.  Bep. 

N.  S.  263 ; 
Duke  of  Somerset  v.  Foywell,  5  B.  ^  C.  875. 

Jufy  2nd. — The  following  judgments  were  de* 
liverM. — ^Ebllt,  C.  B. — In  this  action  the  plaintiffs 
claim  a  several  fishery  in  a  portion  of  the  river 
Eden  called  the  Goat,  about  half  a  mile  in  length, 
and  extending  from  a  point  marked  upon  the  plan 
which  was  laid  before  as  as  Thornbush  Draught 
(Back  o'  Garth)  to  Bank  End  Fool.  The  river  Eden 
is  a  tidal  river,  and  the  plaintiffs  are  entitled  to  two 
several  fisheries,  one  called  the  Free  Boat,  and 
the  other  the  King  Garth,  derived  under  grants 
and  charters  ef  Henry  m.  and  Edward  II.,  con- 
firming more  ancient  grants  anterior  to  Magna 
Charta.  The  Free  Boat  fishery  extends  from  the 
highest  point  to  which  the  tide  flows  to  the  point  at 
which  the  King  Garth  flshery  begins ;  and  the  King 
Garth  fishery  ht)m  that  point  to  the  head  o€  upper 
part  of  the  Goat,  and  thence  formerly  proceeded  east- 
ward in  a  aemieircuiar  course  along  what  waa  onoe 
a  portion  of  the  river  Eden,  and  which  has  been 
called  in  argument  the  Loop,  and  fell  into  the  old 
river  near  Bank  find  Pool  at  the  lower  end  of  the 
Goat.  It  was  at  one  time  contended  that  l^e  King 
Garth  fishery  continued  tiwoughont  the  semicir* 
cular  loop  to  Bank  End  Pool ;  but  it  was  afterwards 
admitted  and  is  the  fair  result  of  the  evidence, 
that  it  terminated  at  or  near  a  point  called 
Cargo  Holme,  and  that  the  flshery  from  that 
point  to  Bank  End  Pool  belonged  to  the  Earl 
of  Lonsdale  or  his  predecessors  in  title,  the  corpora- 
tion being  entitled  only  to  a  third  boat  or  draft.  In 
this  port  of  the  river  before  or  about  1693,  the  waters 
of  the  Eden  began  to  recede  from  the  Loop,  and  to 
pass  up  and  down  the  Goat,  which  was  at  that  time 
a  ditch  with  very  little  water  in  it,  and  at  ports 
entirely  dry.  The  soil  of  Uie  Goat,  the  lands  on 
both  sides  oi  it,  aad  the  flshery  throaghont 
the  whole  oourse  of  the  river  from  Bank  End 
Pool  to  the  sea,  have  belonged  to  the  Lowther 
family,  now  represented  by  the  Earl  of  Lonsdale 
under  whom  the  defendants  datm,  from  the  earliest 
times  to  the  present  day.  In  1693,  when  the  flsh 
began  in  any  numbers  to  make  their  way  up  the 
Goat  and  so  to  desert  the  Loop  and  d&e  King 
Garth  flshery  of  the  plaintiffs,  a  deed  was  made  by 
which  Sir  John  Lowther  granted  to  the  corporatioQ 
liberty  to  fix  poets  and  stakes,  and  to  use  boots  and 
spread  nets,  and  other  utensils  for  Ashing,  for  the 
more  easy  and  better  management  of  the  King 
Otttrth  flshery.  The  defendants  allege  that  this  waa 
with  a  view  to  the  erection  of  a  weir  or  daat^  and  by 
that  and  other  oieons  to  stop  the  passage  of  the 
flsh  up  the  Goat»  and  to  tarn  4hem  into  the  Loop 
and  the  flshery  of  the  oorporation.  The  plain- 
tiffs insist  that  it  is  the  effect  of  this  deed 
to  recognise  their  right  to  flsh  in  the  Goat. 
It  is  unnecessary  to  pronounoe  any  opinion  on  this 
point.  The  evidence  shows  that  in  fact  the  waters 
of  the  Eden  at  length,  by  slow  degrees,  altogether 
reeeded  from  the  Loop  and  made  themselves  a 
passage  through  tiie  QobJU  leaving  the  whole  of  the 
Loop  dry  land,  and  convcarting  the  Goat  into  a 
permanent  integral  portion  of  the  tidal  river. 
Between  1693  and  1760,  several  leasw  were  granted 
by  the  corporation  of  their  flsheries  of  King  Garth 
and  Free  Boat,  and  in  one  of  them,  of  1711,  they 
covenanted  for  the  quiet  enjoyment  of  the  flsfaeiy 
called  King  Gkirth  and  Goat,  and  other  the  premises. 
In  1723,  1744,  and  1755,  the  Lowthers  granted  leases 
of  all  their  fisheries  in  the  Eden  to  the  corporation. 
The  lost  of  these  leases  expired  in  1758.  In  1760  a 
bill  in  Chancery  was  flled  by  the  corporation  against 
Sir  James  Lowther  to  establish  their  right  inter  alia  to 
flsh  in  the  Goat.  Evidence  was  taken  upon  depoai- 
tifim,  the  leralt  of  wfuch  waa  oetUialj  for  isom 
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tapporting  the  cUim  of  the  corporation ;  but  it  is 
reiUlj  immaterial  whether  this  waa  so  or  not,  for, 
inaamoch  as  the  right  of  a  fishery  in  the  corporation 
could  oolj  be  derlTed  from  a  grant  or  grants 
aaterior  to  Magna  Charta,  and  the  Goat  was  mostly 
dry  ground  until  the  17th  century,  it  is  dear  that 
the  claim  of  the  corporation  depends  upon  whether, 
in  point  of  law,  the  fishery  to  which  they  were 
entitled  in  the  Loop  when  it  formed  a  part  of 
the  tidal  river  was  transferred  to  the  Goat, 
and  became  their  seTeral  fishery  therein  when 
the  waters  had  receded  from  the  Loop  and  flowed 
into  and  through  the  Goat,  making  it  a  portion  of 
the  riTer.  The  fishery  suit  seems  to  have  termi- 
nated in  a  compromise,  for  no  decree  la  to  be  found  ( 
and  three  years  later,  in  1768,  and  from  that  time 
1 781,  a  number  of  leases  appear  to  have  been  granted 
by  the  corporation  to  their  tenants,  not  only  of  the 
Free  Boat  and  King  Garth  fisheries,  but  of  all  the 
fisheriee  of  the  Lowther  family  within  the  river 
Eden.  The  last  of  these  leasee  expired  in  1784. 
The  corporation  must  therefore  have  taken  leases 
from  the  Lowthers  of  their  fisheries  in  the  Eden 
between  1760  and  1781,  though  none  such  appear 
upon  the  case.  From  1784  to  1794  the  Free  Boat 
fiaheiy  appears  to  have  been  leased  by  the  corpora- 
tion to  one  Askham,  or  retained  in  their  own 
hands,  and  from  1794  to  1842  was  leased  to  the 
Ute  Earl  Lonsdale  at  82^  a  year.  The  King  Garth^ 
fishery  and  the  Gioat  are  no  more  mention^  after 
1784,  except  that  we  find  that  on  the  12th  Oct 
1805  Lord  Lowther  appears  to  have  purchased  of  the 
oorporation  their  boats  and  nets  at  King  Garth,  and 
that  they  on  that  day  paid  to  him  105^  for  twenty- 
one  years*  rent  of  the  Goat  fishery  at  5^  per  annum* 
From  1842  to  1866,  the  year  before  this  action  was 
brought,  one  Ralph  held  the  Free  Boat  fishery  under 
the  oorporation,  and  the  Goat  fishery  under  Lord 
Lonsdale.  Such  are  the  leading  facts  of  the  case, 
and  upon  these  the  question  arises  whether, 
upon  the  change  in  the  course  of  the  river 
from  the  Loop  to  the  Goat  as  above  described,  the 
corporation  became  entitled  to  the  several  fishery 
in  the  Goat  to  which  they  had  been  before  entitled 
in  the  Loop  or  ancient  course  of  the  river.  The 
defendants  deny  their  right  to  any  fishery  at  all 
in  the  Goat,  and  insist  that,  upon  the  receding  of 
the  waters  from  the  Loop,  the  several  fishery  came 
to  an  end  at  the  point  at  which  the  Loop  began. 
And  we  are  called  upon  to  decide  the  question 
which  now  arises  for  the  first  time— is  the  several 
llshery  of  a  subject  in  a  tidal  river,  the  waters  of 
which  permanently  recede  from  a  portion  of  its 
eonrae,  and  fiow  into  and  through  another  course 
where  the  soil  and  the  land  on  both  sides  of  the 
new  channel  thus  formed  belong  to  another  subject, 
Uranaferred  from  the  old  to  the  new  channel,  and  so 
a  several  fiahery  created  in  and  throughout  such 
new  channel,  or  in  some,  or  if  in  any  in  what  part 
of  it  ?  No  authority  has  been  cited  at  the  bar,  nor 
is  any  to  be  found  in  the  hooka,  to  the  effect  that 
under  anch  ciicumstanoes  a  several  fishery  is  ex- 
tended into  or  created  in  the  new  channel  thus 
formed  in  the  tidal  river.  It  is  said  in  Bolle's 
Abridgment)  and  appears  to  have  been  remarked  by 
Thorp,  J.  in  a  case  in  the  Year  Books,  23  Edw.  8, 
c  93,  that  wherever  the  tide  flows  and  reflows  it 
may  be  called  an  arm  of  the  sea;  and  if  the 
water  be  a  highway,  and  changes  its  course 
from  one  soil  to  another,  still  it  becomes  a 
highwaj  there  where  the  water  flows,  as  it  was 
in  ita  ancient  course,  so  that  the  lord  of  the  soil 
cannot  disturb  the  waters  in  this  new  course. 
But  this  proposition  if  true  as  regards  the  use  by 
the  public  of  the  tidal  water  as  a  highway,  or  the 
exercise  of  may  other  public  righft,  fails  to  show  that 
a  private  right  to  a  several  fishery  arises  within  the 
new  course  of  the  tidal  '^Aters.    In  the  case  of 


Murphy  V.  Began,  2  Ir.  C.  L.  Hep.  148, 0'Hagan,  J.,  in 
delivering  the  judgment  of  the  court,  says,  "  But 
whilst  the  right  of  fishing  in  fresh  waters  in  which 
the  soil  belongs  to  the  riparian  owners  is  thus  ex- 
clusive, the  right  of  fishing  in  the  aea  its  arms  and 
estuaries,  and  in  its  tidal  waters  wherever  it  ebbs 
and  flows,  is  held  bv  the  common  law  to  be  pubUd 
j'tris,  and  so  to  belong  to  all  the  subjects  of  the 
Crown,  the  soil  of  the  sea,  and  its  arms  and  estuaries 
and  tidiU  waters,  being  vested  in  the  Sovereign  as  a 
trustee  for  the  public.  The  exclusive  right  of  fish- 
ing in  the  one  case,  and  the  public  right  of  fishing 
in  the  other,  depend  upon  the  existence  of  a  pro- 
prietorship in  the  soil  of  the  private  river  by  the  pri- 
vate owner  and  by  the  Sovereign  in  a  public  river  re- 
spectively/' And  this  is  the  true  principle  of  the  law 
touching  a  several  fishery  in  a  tidal  river.  If  there- 
fore the  right  of  the  Crown  to  grant  a  several  fisfaeiy 
in  a  tidal  river  is  derived  from  the  ownership  of  the 
soil  which  is  in  the  Crown  by  common  law,  a  several 
fishery  cannot  be  acquired,  even  in  a  tidal  river,  if 
the  soil  belong  not  to  the  Crown,  but  to  a 
subject.  And  all  the  authorities,  ancient  and 
modem,  are  uniform  to  the  effect  that  if  by 
the  irruption  of  the  waters  of  a  tidal  river  a  new 
diannel  is  formed  in  the  land  of  a  subject,  although 
the  rights  of  the  Crown  and  the  public  mav  come  into 
existence  and  be  exercised  in  what  has  tnus  become 
a  portion  of  a  tidal  river,  or  of  an  arm  of  the  aet^ 
the  right  to  the  soil  remains  in  the  owner,  so  that 
if  at  any  time  thereafter  the  watw  shall  recede,  and 
the  river  again  change  its  course,  leaving  the  new 
channel  dry,  the  soil  becomes  again  the  exclusive 
property  of  the  owner,  free  from  all  rights  wbatso* 
ever  in  the  Crown  or  in  the  public :  (see  Ha10  Df 
Jure  Maris,  pars  prima,  Hargreave's  Tracts,  pp.  5, 6, 
11,  18, 16, 87.)  If,  then,  the  title  of  the  corporation 
to  the  fishery  la  derived  from  a  grant  by  the 
Crown,  and  the  title  of  the  Crown  to  grant  from 
the  ownership  of  the  soil,  how  can  the  ooiporation 
claim  a  right  to  the  fishery  in  the  Goat,  where  the 
soil  does  not  and  never  did  belong  to  the  Crown  ? 
Other  difficulties  present  themselves  in  the  way  of 
this  claim.  Throughout  what  portion  of  the  Goat 
can  the  King  Garth  several  fisheiy  be  extended  ? 
Not  to  the  whole  of  it,  for  the  fishery  of  the  oorpo- 
ration did  not  extend  throughout  the  whole  of  the 
Loop ;  nor  to  the  same  length  of  space  as  it  occupied 
in  tne  Loop,  for  the  Goat  and  the  Loop  are  not 
of  equal  length,  the  Goat  being  much  shorter 
than  the  L^p.  Besides,  the  grant  to  the  coiw 
poration  must  have  been  of  some  definite  portion 
of  the  river,  inaamuoh  as  the  King  Garth 
fishery  began  where  the  Free  Boat  fUhety 
ended,  and  ended  where  the  Lowther  fishery  began. 
How  then  can  a  several  fiahery  in  the  Eden,  from 
the  lower  end  of  the  Free  Boat  fishery  to  a  point 
near  Cargo  Holme  in  the  Loop,  be  converted  into  a 
fishery  from  its  upper  terminus  to  some  undefined 
point  on  the  Goat  ?  If  then  the  claim  of  the  cor- 
poration cannot  be  maintained  upon  the  ground  that 
the  fishery  was  transferred  from  the  Loop  to  the 
Groat,  it  is  clear  that  it  cannot  be  maintained  at  alL 
The  Goat  has  now  become  a  portion  of  a  tidal  river 
or  arm  of  the  sea;  and  a  several  fishery  there 
cannot  exist  in  a  subject  but  by  a  grant  from 
the  Crown  anterior  to  Magna  Charta ;  and  until 
some  period  of  time  between  1698  and  1760  the  Goat 
was  dry  land,  where  no  fishery  could  have  existed. 
It  was  argued  for  the  plaintiffs  that  the  grant  by 
Sir  John  Lowther  in  1^3  conferred  or  recognised  a 
right  to  fish  in  the  Goat,  and  that  the  corporation 
have  exercised  the  right  at  various  periods  between 
1693  and  1805 ;  but,  the  Goat  having  become  a  por- 
tion of  a  tidal  river,  no  grant  by  a  snbiect,  and  no 
length  of  user  by  a  corporation  since  1698,  even  if  the 
grant  of  1693  oould  be  thus  conatrued  and  smy  evi- 
dence existed  of  such  user,  oould  confer  a  right  to  a 
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several  fishery  therein.  The  claim  of  the  corpora- 
tion, therefore,  altogether  fails.  In  the  Tiew  thus 
taken  of  the  principal  points  in  the  case,  it  becomes 
unnecessary  to  consider  whether  the  right  to  this 
several  fishery,  if  it  ever  existed,  has  been  lost  or  ex- 
tinguished by  non-user  or  otherwise.  I  may,  however, 
observe  that,  supposing  the  Acts  of  Parliament  which 
in  effect  may  be  called  statutes  of  limitation  touch 
ing  claims  to  property  corporeal  and  incorporeal 
to  be  inapplicable  to  the  case  before  us,  it  is  yet  diffi- 
cult to  sustain  a  claim  to  a  several  fishery  in  a  tidal 
river  after  a  non-user  for  nearly  a  century,  and 
where,  supposing  no  several  fishery  to  exist,  the 
public  may  claim  a  right  to  fish  by  reason  of  the 
waters  having  become  a  portion  of  an  arm  of  the 
sea.  It  appears  from  the  evidence  that  from  1784 
to  1805  the  corporation  paid  a  rent  of  5/.  a  year  to 
the  Lowthers  for  the  Goat  fishery.  It  is  said  that 
this  was  a  payment  made  under  the  grant  of  1698, 
and  it  may  be  so;  but  yet  the  payment,  whether 
made  under  or  with  reference  to  that  grant  or  not, 
being  admitted  by  the  corporation  to  have  been 
made  for  the  Goat  fishery,  is  wholly  inconsistent 
with  a  right  in  them  to  a  several  fishery  in  the 
Goat ;  while,  on  the  other  hand,  one  Ralph  has  en- 

{'oyed  a  fishery  there  for  upwards  of  thirty  yean 
ast  past  under  the  Barls  of  Lonsdale.  If  it  be 
possible,  therefore,  by  non-user  to  dedicate  a  fishery 
in  a  tidal  river  to  the  public,  the  facts  of  this  case 
afford  some  evidence  of  such  a  dedication  between 
the  year  1780  and  the  present  time.  Upon  these 
grounds  I  am  of  opinion  that  the  claim  of  the  cor- 

S oration  is  not  sustained ;  that  the  verdict  for  the 
efendants  must  stand ;  and  that  the  rule  must  be 
dlBcharged. 

Bramwbll,  B.^I  am  of  the  same  opinion ;  but  I 
desire  to  add  a  few  observations,  as  the  point  argued 
before  us  was  one  of  novelty.    In  tnis  case  the 
question  is,  not  whether  the  defendants  have  any 
and  what  right,  but  whether  the  plaintiffs  have  a 
several  fishery.    The  burden  of  proof  is  on  them. 
They  must  prove  title  to  a  several  fishery  which 
existed  before  Magna  Charta.  They  say  that  they  do 
so  by  showing  a  several  fishery  in  a  part  of  the  Loop, 
and  that  the  Goat  is  anewtidaichannd  in  place  of  the 
Loop,  and  so  they  say  they  have  a  several  fishery  in 
a  pfl^rt  of  the  Goat    It  is  for  them  to  show  affir- 
matively why  this  does  follow  as  a  consequence  on 
the  change  in  the  course  of  the  river,  not  for  the 
defendants  to  show  why  it  does  not.    It  is  difficult 
to  prove  and  to  argue  a  negative,  and  I  might  con- 
tent myself  with  saying  that  I  see  no  reason  why 
the  alleged  consequence  should  follow.    But  the 
argument  for  the  plaintiffs  I  undentand  to  be  this : 
that  the  plaintiffs  had  a  fishery  in  the  Eden  from  a 
certain  point  down  the  river,  and  that  from  that 
point  down  the  river  now  leads  along  the  Goat; 
therefore  the  plaintiffs'  fishery  is  there ;  the  fishery 
was  formerly  along  the  then  public  highway  of 
the  Eden,  therefore  it  is  now  along  Uie  new  public 
highway  of  the  Eden.    I  repeat,  I  think  it  would  be 
enough  to  say  as  to  this  argument  that,  though  the 
premises  are  true,  the  consequence  does  not  follow. 
The  plaintiffs  had  a  several  fishery,  which  no  doubt 
must  have  been  granted  or  acquired  by  metes  or 
bounds ;  the  locus  in  auo  is  not  within  those  metes 
and  bounds.    The  plaintiffs  had  a  several  fishery 
over  the  soil  and  freehold  of  the  Crown ;  this  is 
not  the  soil  and  freehold  of  the  Crown.    It  may  be 
subject  to  the   public   right   of  navigation  as  a 
highway ;  but  how  has  it  become  subject  to  the 
right  of  the  plaintiffs?    When  did  it  so  become? 
As  the  change  of  the  river's  course  was  gradual, 
there  must  have  been  a  time  when  the  river  ran  in 
both  channels,  and  fish  were  found  in  both.   Had  the 
pluntiff   at  that  time    a  several  fishery  in  both 
channels  ?    Suppose  the  ownen  of  the  soil  of  the 


Goat  on   the  formation  of  a  channel,  and  before 
evidence  of  dedication  to  the  public,  had  thought 
fit,  as  they  might  have  done,  to  stop  the  inlet  of 
the  waten,  coiUd  they  not  have  done  so  notwith- 
standing there  were  fish  in  the  €k>at  ?    I  should 
think  they  could.    But  if  so,  they  could  destroy  the 
plaintiffs'  fishery;  so  that  it  would  be  a  several 
fishery  in  the  plaintiffs,  with  a  right  to  another  to 
destroy  it.    Ag^n,  suppose  the  plaintiffs  cleansed 
out  the  old  ]^en,  would  they  not  have  a  several 
fishery  there  ?    And  can  they  have  a  right  to  both 
waten  under  a  grant  within  the  metes  and  bounds 
of  which  both  waten   certainly  would  not    be? 
Further,  I  think   the  right    to    grant   a  several 
fishery   arises   from  the   ownenhip   of   the   soiL 
But  the    Crown   is  not,    nor  is    shown   ever   to 
have  been,   the  owner  of   the  soil  of  the  Goat 
The  question  in  this  case  arises  for  the  firat  time, 
and  I  think  the  plaintiffs  do  not  give  us  suffideot 
reasons  for  answering  it  in  their  favour.    Reference 
was  made  to  RoUes  Abridgment,  title  Chemin,  and 
to  a  case  in  the  Tear   Books  23  Edw.  3,  c  93, 
where  Thorp,  J.  says  that  wherever  the  tide  flows 
and  refiows  it  mav  be  called  an  arm  of  the  sea,  and 
if  the  water  be  a  highway  and  changes  course  from 
one  soil   to  another,  still  it   becomes  a  highway 
there  where  the  water  flows  as  it  was  in  its  ancient 
Lcourse,  so  that  the  lord  of  the  soil  cannot  disturb  the 
waters  in  their  new  course.    This  may  be  true  as  re- 
gards the  public  right  of  navigation,  or  any  other  pub- 
Uc  right,  but  does  not  establish  the  right  to  a  several 
fishery  in  the  new  course  of  the  river.    But  there  is 
a  further  consideration  which  I  think  fatal  to  the 
plaintiffs.    If  they  have  a  several  fishery  in    the 
Gtoat,  its  extent  must  be  capable  of  ascertainment, 
not  for  the  purpose  of  this  action,  as  the  defendants 
have  fished  the  whole  length  of  the  Goat,  but  in 
point  of  law  it  must  be  a  fishery  from  some  one 
definite  point  to  some  other  definite  point.    There 
must  be  some  rule  by  which  it  can  be  ascertained ; 
but  in  fact  there  is  no  such  rule  here.    It  is  not  the 
whole  length  of  the  Goat,  nor  do  I  think  a  rule-of- 
three  sum  would  ascertain  the  matter— -viz.,  as  the 
length  of  the  Loop  was  to  the  length  of  the  Goat,  so  is 
the  length  of  the  old  fishery  to  that  of  the  new. 
Nor  can  I  see  that  this  solution,  or  one  reaching  by 
a  line  drawn  from  the  terminus  of  the  fishery  in  the 
Loop  to  the  Goat,  would  be  just  or  reasonable  to 
the  ownen  of  the  fishery  below  that  of  the  plain- 
tiffs.    It  seems  to  me  therefore  that,  even  if  the 
plaintiffs,  had  thev  been  the  ownen  of  the  fishery 
the  whole  length  of  the  Loop,  could  (as  I  think  they 
could  not)  have  made  title  to  the  Goat,  that  not 
being  such  ownen  the  whole  length  of  the  Loop, 
they    cannot.      The   measure   of    their   right    is 
lost.     I  have  said  nothing   about   the   fact    that 
the  plaintiffs  themselves  caused  this  desertion  of 
the  old  and  formation  of  the  new  channel ;  but  it 
certainly  does  seem  a  strong  thing  to  say  that  by 
their  own  act  they  have  acquired  the  right  over 
another's  soil.    I  think  this  consideration  fatal  to 
them,  even  supposing  that  they  would  have  been 
right  if  the  new  channel  was  the  work  of  nature 
I  think,  therefore,  the  defendants  entitled  to  judg- 
ment.   As  to  the  second  point,  it  is  unnecessary  to 
decide  it  with  the  opinion  I  have,  but  I  may  say 
that  as  at  present  advised  I  could  not  decide  it  in 
favour  of  the  defendants,  for  it  seems  to  me  the 
Statute  of    Limitations  applies,  and  1  can  see  no 
sufficient  evidence  of  an  abandonment  to  the  public 
of  this  right,  if  it  ever  existed.    My  brother  Chan- 
nell  concun  that  our  judgment  should  be  for  the 
defendants. 

Rule  cKsehargetL 
Attorneys    for   plaintiffs,    Gray^  Johmtom,    and 

Attorneys  for  defendants,  Jamety  CWrf it,  and  Joann, 
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fWday,  iVbv.  19,  1869. 

(Before  the  Right  Hon.  Sir  Robbrt  Philumohb, 

Dean  of  Arches.) 

Thb  Bishop  op  Wibohbbtbb  o.  Wix. 

BengmUiom  of  bUkopj  tAepronioter  in  a  «iitl~82  ^33 
VtcL    c    111  —  Abatement  —  Amendment — Common 

A  hiekop,  ike  mvmoter  in  proceedingt  against  a  derk 
charged  with  an  eecletiastical  offence,  tent  the  eaee  bv 
letten  ofreqmet  to  the  Archee  Cowt.  Afterwards 
the  biekap,  acting  under  the  provisions  of  32  j*  88 
Fief,  c  111,  resigned  his  see. 

On  a  petition  ly  the  defendant  to  be  dismissed  from 
twrther  proceedings : 

Heldf  that  the  proceedings  did  not  abate  on  the  resigna" 
tiom  of  the  bishop ;  and  that  the  title  of  the  suit  might 
be  amended  bg  substituting  the  proper  description  qf 
the  promoter, 

Ecdeesaatioal  courts  are  mot   oovenwd  bg   ndes  or 
wualogiee  drawn  from  common  hw. 

In  this  case  the  late  Bishop  of  Windiester  was 
the  promoter  of  the  office  of  the  judge,  the  charge 
against  the  defendant  being  one  of  offences  against 
the  laws  ecclesiastical  by  using  lighted  candles  and 
burning  incense  during  the  celebration  of  the  Holy 
Enbharist,  in  his  churdi  at  Swanniore,  in  the  Isle  of 
Wight :  the  offence  charged  being  a  contraTention 
of  &e  decision  of  the  Pntj  Council  in  the  case  of 
Martin  y.  Machonochie,  19  L.  T.  Rep.  N.  6.  508. 
Hie  articles  in  the  present  suit  were  filed  on 
July  7 ;  on  Oct.  28  the  late  Bishop  of  Winchester 
sent  in  a  representation  of  his  desire  to  resign  to 
4m  archbishop  off  his  proTince.  Such  fepvef^pta,- 
Usxa  was  ina^e  under  the  provisions  of  t(e  Act  of 
last  session  (82  &  88  Vict,  c  HI),  which  by  sect.  2 
noTides  that  '*  on  a  representation  being  made  to 
her  ICajesty  in  manner  hereintiter  menlfoned,  that 
any  archbishop  or  bishop  in  England  is  desirous  of 
sesigniag  his  archbishopric  or  bishopric  by  reason 
that  be  is  incapacitated  by  age  or  some  mental  or 
pcnnanent  physical  inflnnity  from  the  dfip  per- 
formance of  his  duties  as  archbishop  or  bishop,  i|; 
shall  be  lawful  for  her  Majesty,  if  satisfied  of  such 
JncapacitY  and  that  such  archMshop  or  bidiop  has 
canonicaily  resigned,  by  order  in  council  to  declare 
sqch  archbishopric  or  bishopric  to  be  vacant,  and 
thereupon  such  vacancy  may  be  filled  up  In  the 
same  manner  and  with  the  same  incidents  in  all 
rcspocts  as  if  such  archbishop  or  bishdp  were  dead* 
•  .  •  (And)  for  the  purposes  of  this  section  a 
rcpresentalaon  shall  be  made  to  her  Majestv,  in  the 
case  of  a  bishop  desirous  of  resigning,  by  tne  arch- 
bishop of  the  province  at  the  instance  of  the 
bishop,"  Ac. 

On  Nov.  11,  her  Ifajesty,  by  order  in  council, 
aeeordingly  declared  the  see  vacant.  On  the  pre- 
vious day  (Nov.  10)  a  petition  was  filed  in  the 
Court  of  Arches,  praying  that  the  defendant  might 
be  dismissed  from  tble  suit,  on  the  ground  that  the 
suit  had  abated  by  reason  of  the  resignation  of  the 
bishop^  the  promoter.  Thi/i  was  met  ^y  An  applica- 
tion on  behalf  of  the  promoter,  that  the  title  of  the 
•nit  nii(^t  be  amended  by  strildng  out  the  descrip- 
tion  of  Uie  promoter  as  ''the  Bishop  of  Winohester," 
and  substituting  ''the  Rev.  Charles  Somner,  DJD., 
late  Bishop  ol  Wipchester.** 

Artkmr  Charies,  for  the  defendant,  contended  that 
the  suit  was  instituted  by  the  bishop,  not  in  his 
hut  in  his  eoisoonal  character.    Wo  hail 
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sent  the  case  at  once  by  letters  of  request  to  th^ 
Court  of  Arches,  white,  under  the  Church  Dis^ 
cipline  Act,  had  the  promoter  been  a  private  person^ 
the  ordinary  coarse  would  have  been  for  the  bishop 
to  grant  a  commission  of  inquiry  at  to  the  charge 
against  the  defendant.  It  was  submitted  that  the 
suit  abated  by  the  resignation   under  the  statute, 

i'ust  as  it  would  have  dune  had  the  bishop  died.  The 
Mvy  Council  had  decided  that  "  letters  of  request 
constitute  the  vehicle  by  which  the  case  is  to  be 
brought  before  the  court,  and  when  brought  thither 
it  must  be  proceeded  witn  as  of  right,''  but  here  hO 
would  contend  that  there  FU  no  cause  before  the 
court.  Doubtless  the  court  was  not  bound  by  ths 
rules  of  common  law,  but  it  would  proceed  od 
analogv  with  that  law  when  reasonable  to  do  so. 
That  the  r^ignation  would  Lave  abated  the  suit  at 
common  la,^  was  clear  from  the  authority  ot 
Comyn's  Digest  (title  Abatement,  H.  44,  46),  whero 
it  was  laid  down  that  accepting  the  office  of  arch- 
bishop or  bishop,  pending  the  writ,  by  the  plaintiff 
or  demandant,  would  abate  the  suit;  and  so  on 
deposition  or  resignation.  It  might  be  said  that 
the  present  was  a  criminal  Drooeeding,  but  in  form 
it  was  a  civil  proceeding,  and  there  hao  been  nothing 
to  vary  the  practice  6f  this  court,  in  respect  at 
abatement,  from  that  at  comimon  law,  prior  to  thS 
recent  Common  Law  Procedure  Acts.  As  to  thi 
application  to  amend,  it  would  be  submitted  that, 
though  the  court  had  a  discretion  so  to  do,  that  als^ 
cretion  would  not  be  exercised  under  the  circum* 
stances  of  the  case. 

• 

Dr.  Deane,  Q,  C,  and  Dr.  Tristram,  for  the  pror 
motor,  argued  that  the  letters  of  request  were  the 
mere  vehicle  for  bringing  the  case  before  the  court 
at  once,  and  the  moment  that  was  done,  the  promo- 
ter's functions,  gud  bishopi  were  at  an  end.  It  might 
be  that  the  suit  would  have  abated  by  the  natural 
death  of  the  promoter,  but  that  would  have  been 
because  then  there  would  have  been  no  one  before 
the  court  responsible  for  costs.  But  here  the  pro- 
moter, thojgh  no  longer  a  bishop,  would  be  baore 
the  court  still  in  his  private  capacity.  The  charge 
in  the  suit  would  be  one  of  form  only,  in  the 
mere  description  pi  a  pafty.  The  defendant 
could  not  be  in  any  way  prejudiced  should 
the  court  refus^  to  sllow  that  the  suit  had 
abated,  nor  by  the  amendment  proposed.  Argn- 
qaents  dniwn  from  the  old  coipmon  law  could 
have  no  weight  with  4  court  not  bound  by  common 
lav  rules,  especially  when,  iks  here,  the  common 
law  relied  on  had  been  found  in  practice  inr 
convenient,  and  had  been  altered  by  repeated 
statutes. 

Charles  replied. 

Sir  Robbbt  Philldcobb  (Dean  of  Aiohes)  in 
giving  jugment  f9\A  :>Two  appUcatloni  are  befofe 
the  court ;  one,  on  behalf  of  uie  defendant  that  Ke 
may  be  dismissed  from  all  further  proceedings,  on 
the  ground  that  by  reason  of  the  promoter's  resig- 
nation of  his  offi.ce  as  bishop  the  suit  has  abated ; 
and  the  other,  on  behalf  of  the  promoter  of  the  suit 
that  an  amendment  of  the  title  might  be  made.  J^ 
a  matter  of  practice  the  case  is  not  easy  to  decide, 
since  no  precedent  csn  be  f oupd  directly  in  ppint. 
Buf  the  principle  applicable  to  it  iff  c}ear.  Then 
are  two  questions,  has  the  cour^  any  discretion? 
Ai^d,  if  it  has,  ough^  that  discretion  to  be  exercised  ^ 
])((r.  Cl^ar^es's  argument,  urging  abatement,  was  ah 
able  one,  t)ut  as  was  said  in  the  case  of  Sherwood  f . 
Rav,  i  Moo.  897,  P.  C,  "  the  proceedings  of  thp 
ecclesiastical  courts  are  not  favoured  by  the  ruless 
of  the  common  law,  or  any  analogies  that  they 
furnish.**  A  fortiori,  rales  would  not  be'  adopted 
1  from  the  common  law  so  ay  ta  g«id(9  ih»  pcAoUos  <tf 
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this  court,  when  the  common  law  relied  on  was  in  a 
Terj  imperfect  state,  and  had  been  found  to  work 
so  mach  injustice  bj  its  strict  rules  as  to  abatement, 
that  those  rules  were  altogether  altered  by  several 
statutes.  The  case  has  been  sent  to  this  court  by  letters 
of  request  in  proper  form,  and  this  court  has  accepted 
them.  The  bishop,  doubtless,  had  more  courses  than 
one  open  to  him,  but  he  has  adopted  this,  of  pro- 
moting the  office  of  the  judge  in  his  own  person. 
The  bishop  was  thereby  promoting  not  his  (the 
bi8hop*s)  office,  but  that  of  the  Dean  of  Arches,  as 
the  omoial  judge  for  the  Archbishop  of  Canterbury : 
(see  per  Lord  Stowell  in  Afaidman  v.  Mafyxu,  1  Hagg. 
Consist.  210.)  The  question  is  a  simple  one,  whether, 
the  promoter  haTing  undergone  a  change  of  descrip- 
tion or  title,  the  suit  ought  to  abate  ?  It  is  doubtful 
whether  the  court  has  any  discretion  in  the  matter, 
but  if  it  has,  I  should,  without  hesitation,  decide 
that  for  the  interests  of  the  Church  it  would  be 
better  not  to  allow  a  mere  tedinical  point  to  pre- 
TaiL  I  therefore  order  that  the  petition  of  the 
defendant  to  be  dismissed  from  further  proceedings 
be  refused,  and  that  the  pomoter's  application  for 
an  amendment  in  the  title  of  the  suit  be  granted. 
As  the  promoter  has  not  moTed  for  this  amend- 
ment at  onoe  on  his  resignation,  he  must  pay  the 
costs. 

Dr.  Deane  objected  to  the  order  as  to  costs.  The 
defendant's  petition  was  too  soon.  The  see  was  not 
Tacant,  under  the  statute,  by  the  canonical  resig- 
Batlon,  but  by  the  order  in  council  declaring  the 
see  Tacant.  The  date  of  the  order  in  council  was 
Not.  U,  while  the  defendant's  petition  was  on  the 
preyious  day. 

After  some  discussion,  the  Dean  of  Arches  said 
that  he  should  reserre  the  question  of  costs. 


NISI  PBixrs. 


Bsportad  bj  W.  V.  Fivlasos,  Eiq.,  BarrUtOTHit-Law. 
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Ju^  80  md  81, 1869. 

(Before  Btlu,  J.) 

Rbo.  v.  Cabbolt. 

Hight  poadMig — lAmUaticn  of  proceedinffs — 9  O&o,  i, 

c.  69,  9,  4. 

J.  C.  was  indiettd  for  maht  poaching  on  th€  ikh  Fob, 
1868.  Be  pkaMgtKiUjfj  hut  wbmqumil^  apoUod  bg 
kU  oonmadfor  leave  to  withdraw  the  plea,  ana  to  move 
in  arrett  of  judgment^  upon  the  ground  that  the  pro-' 
ceedings  againU  him  had  not  botn  eommeneed  wtthin 
twelve  caundar  monthe,  a$  directed  bg  the  4th  tectum 
0/9  C;sa4,c69: 

Beldf  per  Bglee,  J,,  thai  fAs  tppHcation  to  withdraw  the 
plea  was  one  which  ought  to  be  granted,  and  that  a$ 
no  warrant  and  information  woe  produced  thawing 
that  proceedim  had  been  commenced  within  twelve 
montht,  that  the  obfection  wat/cOoL 

Qfutre^  at  what  time  during  the  trial  ought  tuch  an 
objection  to  be  taken. 

The  prisoner,  James  Casbolt,  who,  when  taken 
into  custody,  was  in  the  Metropolitan  police,  pleaded 
ffuUty  to  an  indictment,  under  9  Qeo,  4,  chiu^ne 
him  with  night  poaching  on  6th  Feb.  1868.  A  biU 
bad  been  sent  up  for  an  attempt  to  murder  the 
gamekeeper,  James  Tikbrooke,  but  was  thrown  out 
by  the  grand  jury,  a  true  bill  being  found  for  night 
poaching. 

MiUt  for  the  prosecution. 

•    Nt^fhr  for  the  def enoa 


Naglor  applied  for  leare  for  the  prisoner  to  with- 
draw his  plea  <tf  guilty,  in  order  that  he  might  more 
an  arrest  of  judgment  upon  the  ground  that  no  pro- 
ceedings had  iMen  taken  within  twelve  calendar 
months,  as  directed  by  sect.  4  of  9  Geo.  4,  c  69.  He 
quoted 

Beg.  y.  Kilmmeter,  7  C.  A  P.  228. 

Millt^  contra,  quoted  Beg.  r,  Auetin^  1 C.  &  K.  621. 
[Btlbs,  J. — ^That  does  not  help  you.]  The  pri- 
soner was  apprehended  on  the  19Ui  July  1869,  on 
the  original  warrant  granted  in  1868.  [Bti^bs,  J. 
— Was  that  warrant  serred  on  the  prisoner  within 
twelTe  months  of  the  commission  of  the  original 
offence  ?]    No. 

Ifaghr, — ^It  is  not  only  necessary  that  the  warrant 
should  be  serred,  but  the  information  sworn. 

Millt. — No  notice  has  been  giyen  of  this  applica- 
tion. The  prisoner  was  included  in  the  oniginal 
information. 

fiTi.B8,  J. — Where  is  the  original  indictment  ? 

The  Clerk  of  the  Assizer-At  London. 

BTI.B8,  J,— There  is  no  eridenoe  of  any  prosecu- 
tion haying  been  commenced  except  the  fioding  of 
the  indictment  yesterday. 

MiBt. — Unfortunately  through  the  prisoner  plead- 
ing guilty  we  had  no  chance  of  giving  evidence. 
Perhaps  your  Lordship  will  reserve  the  point  for  the 
Court  of  Crown  Cases  Reserved  ?  [Btlbs,  J.— No.] 
If  there  was  an  adjournment  I  could  produce  evi- 
dence. [Btlbs,  J.~I  rather  think,  from  dream- 
stances  which  have  come  to  my  knowledge,  that 
this  defence  is  not  contrary  to  the  ends  of  public 
justice.  I  shall  give  the  prisoner  an  opportunity 
of  withdrawing  his  plea.]  The  point  to  be  decided 
was  whether  the  warrant  being  obtained  was  not  the 
oommencement  of  the  proceedings. 

Btlbs,  J.— -The  answer  to  that  is  that  it  is  not, 
unless  it  is  served.  The  case  of  Beg  v.  Hull, 
2  F.  ft  F.  16,  is  exactly  in  point. 

Naglor.—ThB  warrant  contained  no  teferoioe  to 
night  poaching  at  alL 

Iftflff.— The  shooting  at  Tikbrooke  was  part  of  the 
oocorrence. 

Btlbs,  J.— I  will  look  over  the  cases  and  hear 
further  arguments  to  morrow  morning. 

Ju^  81.— ifiTZt.-— This  is  a  motion  in  arrest  of 
judgment. 

^ayiSor.— No;  it  Is  for  permission  to  withdraw  a 
plea. 

Aft'/Zf. — ^It  is  in  arrest  of  judgment.  [Btlbs,  J.~ 
Even  if  that  were  so»  I  should  sUow  the  prisoner 
to  withdraw  his  plea  to  meet  the  real  merits  of  the 
case.  My  impression  is,  that  it  is  a  good  defence 
upon  the  general  issue.]  If  i/Zi.— We  had  no  notice 
of  this  motion,  and,  therefore,  when  the  prisoner 
pleaded  guilty,  sent  all  our  witnesses  away,  and  it  is 
impossible  to  get  them  here.  [Btlbs,  J. — ^If  yon 
had  no  witnesses  you  might  be  prepared  to  meet  this 
case.  This  is  a  case  in  which  the  point  now  befon 
us  is  documentary.  What  is  wanted,  is  the  wsr- 
rant  and  indictment.] 

Naghr, — And  the  information. 

MUk.—!  can  produoe  the  warrant,  bat  not  the 
information,  that  is  at  Saffron Walden.  [The  wamot 
was  produced.] 

Btlbs,  J. — ^This  Is  a  warrant  for  felonious  shoot- 
ing ;  it  is  for  a  different  offence.  lliiB  is  not  the 
offence  with  which  the  prisoner  is  charged. 

ifi&.— The  qoestioii  was,  did  not  the  prcseat 
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disige  arise  out  of  the  offence  alleged  in  the  warrant? 
[Btxjw,  J.^This  warrant  clearly  does  not  show 
the  inosecatioo  commenced  at  the  right  time.] 

MUU  qaoted  in  sopported  of  his  riew, 
S^^  ▼.  Broolit,  2  0.  &  K.  402 ; 
Reg.  ▼.  AugHn,  1  C.  &  K.  fi21. 

NMtr  relied  on 
Sag.  ▼.  HuU,  2  F.  &F.  16: 
Beg.  T.  ParJfaw,  88  L.  J.  135,  M.  C. 

BTI.BS,  J. — It  is  no  oie  going  into  this  case ;  the 
offence  was  committed  six  years  ago.  I  am  of 
opinion  that  this  is  a  good  defence  both  on  prin- 
ciple and  anthority;  upon  princifde,  because  the 
statute  says  that  the  criminal  proceedings  must  be 
eominenoed  within  a  certain  date— twelve  months. 
I  haye  no  information  here  that  any  criminid  pro- 
oeedings  for  this  offence  were  commenced  within 
twrive  months;  on  the  contrary,  as  far  as  I  can 
judge  from  the  warrant  which  has  been  produced 
it  was  for  a  different  offence.  We  may  fairly 
•ssiime  that  the  information,  if  there  was  one,  was 
for  the  same  offence  as  that  stated  on  the  warrant. 
The  information  is  not  (Mroduced,  therefore  we  may 
draw  any  inference.  With  respect  to  the  time  when 
this  objection  was  taken,  in  the  cases  cited,  I  do 
not  know,  but  suppose  at  the  same  period  as  has 
been  taken  in  this  case.  That  being  so,  and  the 
|imecution  being  too  late,  I  have  in  one  sense  no 
jurisdiction  to  try  the  prisoner,  and  must  direct 
the  jury  that  there  is  no  evidence  to  flod  the  pri- 
soner guilty,  and  as  there  are  only  two  courses 
open  to  them,  their  duty  will  be  to  find  him  not 
guilty. 

The  jury  was  then  sworn,  the  prisoner  given  in 
charge^  and  he  was  found  not  guilty. 


SUBSET  SPBING  ASSIZES.— Kinobtoh. 

(Before  Bramwbll^  B.) 

Daxuvo  o.  Coofbr  ;  Bbauchamp  v.  Thb  Samb. 

faim  uiqniaonmtiU  emd  wuJicioits  prosecution— Eeawon" 
abie  cauae— Evidence  of  moHoe, 

A  fanmr  having  hat  two  trusses  of  straWy  and  ftndmg 
ike  pUdntiffs  soon  afterwards  at  a  place  some  two  or 
three  utiles  distant  with  some  loose  straw  in  a  eart, 
gat>e  them  into  custocfy,  with  some  expression  of 
irritadonj  and  prosecuted  them  for  stealing  it :' 

Hddy  thai  if  the  straw  were  of  the  same  kind  as  that 
loeL,  and  tnpartieular  if  it  were  clean  and  new,  there 
wasprobabis  cause  for  suspicion  ;  butifotherwise^  there 
was  noi  probable  cause;  and  if  the  jury  thought  that 
he  had  acted  under  irritation^  rashlg,  and  rather  under 
the  injluence  of  angry  fading  than  with  reasonable 
care  or  due  inquiry,  there  was  evidence  of  malice  on 
a  count  for  maHctous  prosecution, 

Tliese  were  two  actions  for  false  imprisonment 
malicious  prosecution  arising  out  of  the  same 
transaction,  and  tried  by  consent  together.  The 
defendant  was  a  farmer  at  Egham,  and  had  lost 
two  trusses  of  straw.  Shortly  afterwards  he  was 
told  that  two  men  (the  plaintiffs)  were  then  going 
towards  Brentford  in  a  cart  with  clean  wheat  straw 
in  it.  He  pursued  and  overtook  them,  and  finding 
in  the  cart  some  loose  straw,  he  gave  them  into 
custody  at  Brentford  for  stealing  it,  and  they  were 
locked  up  and  brought  before  the  magistrate,  when, 
through  some  mistake  he  did  not  attend,  and  they 
were  discharged.  He  was  proved  to  have  siud  that 
he  would  spend  what  the  straw  cost  in  prosecuting 
them,  and  he  went  before  the  magistrate  and  got 
a  warrant  af^nst  them,  in  Surrey,  unon  which 
tbflj  were  again  arrested  and  prosecuted  and  sent 


to  trial,  when  they  were  acquitted.  They  then 
brought  these  actions  without  notice. 

There  was  contradictory  evidence  as  to  the 
weight,  worth,  and  condition  of  the  straw  found 
in  the  plaintiffs'  cart.  According  to  their  account 
it  was  loose  refuse  straw  such  as  was  ordinsrly 
taken  from  farmyards.  According  to  the  defen- 
dant's evidence  it  was  501b.  of  clean  new  straw. 

It  did  not  appear  upon  the  plaintiffs'  evidence 
that  they  had  said  where  they  got  the  straw ;  but 
that  they  gave  the  same  account  to  the  defendant  at 
the  time,  and  it  was  confirmed  by  the  police. 

Ihesiger  objected,  first,  that  there  was  a  mis- 
joinder of  action,  or  a  mistrial,  the  first  imprison- 
ment having  taken  place  in  Middlesex,  and  the 
second  in  Surrey,  and  both  being  local ;  secondly, 
that  there  was  no  evidence  of  malice;  thirdly,  that 
there  ought  to  have  been  notice  of  action. 

Brakwbll,  B.,  however,  declined  to  stop  the 
case. 

At  the  close  of  the  case, 

The  learned  Judob,  in  summing  up  the  case  to 
the  jury,  said  it  belonged  to  a  class  of  cases  which 
were  of  some  importance,  because,  as  there  was  no 
ordinary  public  prosecutor  in  this  country,  and 
criminal  prosecutions  were  ordinarily  in  the  hands 
of  private  persons,  it  was  important  that  the  pro- 
tection which  on  that  account  the  law  threw  around 
private  prosecutors  should  be  maintained  and  upheld. 
The  public  (he  »aid)  are  greatly  interested  in  prose- 
cutors being  protected,  so  long  as  they  honestly  in- 
tend only  to  pursue  the  law,  and  act  upon  reasonable 
grounds.  In  the  present  instance,  as  regarded  the 
justification  for  the  arrest,  the  defendant  had  acted 
nastily,  at  his  own  peril,  in  giving  the  plaintiffs 
into  custody  on  the  charge  of  stealing,  without 
any  reasonable  inquiry ;  and  with  nothing  beyond 
the  mere  fact  of  finding  straw  in  their  posses- 
sion. The  defendant  might  have  been  honestly 
satisfied  that  the  straw  was  his:  but  a  man 
had  no  right  to  be  satisfied  in  such  a  case  when 
he  might  make  further  inquiry.  As  regsrded  the 
maintenance  of  the  action,  he  said  he  could  not 
put  the  question  better  than  in  the  words  of 
Williams,  J. :  '*  Did  the  defendant  honestly  and 
reasonably  believe  in  the  existence  of  those  facts 
which,  if  they  had  existed,  would  have  afforded  a 
justification  ?**.  As  regarded  the  count  for  malicious 
prosecution,  he  told  the  jury,  as  matter  of  law,  that  if 
they  were  satisfied  the  defendant  reasonably  believed 
that  two  trusses  of  straw  bad  been  stolen  from  him, 
and  that  he  very  soon  afterwards  found  in  the  plain- 
tiffs' cart  such  straw  as  he  had  lost,  there  would  be 
reasonable  cause  for  the  prosecution,  and  therefore, 
in  that  view  of  the  case,  the  action  would  not  be 
maintainable  on  that  count.  Whether  that  were  so 
or  not  would  mainly  depend  upon  the  view  the  jury 
might  take  of  the  facts,  and  especially  as  to  whe- 
ther or  not  the  straw  was  clean  and  new.  If  so, 
then  there  would  be  a  reasons  ble  cause  for  the 
prosecution,  and  the  count  on  that  view  failed.  If 
otherwise,  then  arose  the  question  of  malice,  and  even 
though  there  was  no  reasonable  cause  for  the  prosecu- 
tion, still  the  action  would  not  be  maintainable  unless 
the  prosecution  wss  also  malicious.  It  will  not  be 
enough  (he  said)  that  it  appears  that  the  prose- 
cutor was  in  the  wrong ;  it  must  appear  that  he  was 
maliciously  so,  that  is,  obstinately  and  improperly 
in  the  wrong,  through  anger,  ill  feeling,  or  any  im- 
proper motive  or  feeling,  any  motive  different  from 
a  mere  honest  desire  to  put  the  law  in  force.  There 
is  some  evidence  of  the  existence  of  anger  on 
the  part  of  the  prosecutor.  It  is  for  the  jury  to 
say  (if  they  disbelieved  his  evidence)  whether  it 
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ftmonnts  to  evidence  of  an  improper  motiTe.  If 
the  prosecator  acted  honettiy,  nithout  any  bad 
motive,  and  alto  had  a  reasonable  belief  on  which 
he  acted,  then  he  is  entitled  to  the  verdict,  for 
the  law  does  not  allow  a  private  prosecutor  to 
be  made  liable  merely  on  account  of  a  mistake  or 
error  in  judgment ;  nor  unless  he  acted  maliciously 
or  without  reasonable  cause.  And  as  there  has 
been  no  notice  of  action,  the  question  arises  sub- 
stantially upon  the  whole  case.  Did  the  defendant 
act,  honestly  and  reasonably  ? 

Verdict  for  the  plaintiff  in  each  ease,  dcanages  261(a) 


OOTTBT  OF   QJJJSKSnS  BENOH. 

Bspoocted  \xr  T.  W.  fiAUirDSM  tpd  J.  Bbobr,  Eaqn^ 
Bsrritten-at-LftW. 

Wednudag,  Noo.  8»  1869. 

JEx  parte  FiTzaxRALD ;  Se  Trb  Bbtbrlbt 
CoionssioiraBa. 

Commiitiantn  appointed  to  inquirt  into  the  exietenee  of 
eomtpt  praeticee  at  election^— Jurisdiction — Power  of 
adfotarnment'-'Adfownment  made  when  lees  than  whole 
nun^er  of  commieeionert  preaent — 16  ^  16  Vict,  c  57, 
St.  1,  4. 

15  ^  16  Vict.  e.  57,  after  providing  for  the  appoint- 
ment^ under  certain  cireumMtaneee,  of  oommietionere  to 
inquire  into  the  exietence  of  corrupt  praeticee  at  elec' 
turns  Jor  membere  to  serve  ta  ParUamenlt  enacts 
(sect,  4)  that ''  the  commissioners  appointed  under  this 
Act  to  make  inquiry  as  aforesaid  \n  relation  to  any 
oovafy,  division  of  a  oount^j  dty^  borough^  university^ 
or  place,  ^udl,  vqnm  their  appointment^  or  within  a 
reasonabU  time  afterwards,  go  to  such  county^  division 
oj  a  oevnty,  cityf  borough,  university,  or  place,  and 
shall  Jrom  time  to  time  hold  meetings  for  the  purpose 
of  such  inquiry,  at  some  ooHvenient  place  within  the 
same,  or  within  ten  miles  thereof,  €uui  shall  have  power 
to  adjourn  such  meetings  Jrom  time  to  time,  and  from 
axy  one  place  to  arry  other  place  within  such  county, 
division  of  a  county,  dty,  borough,  university  or  place, 
or  within  ten  miles  thereof,  as  to  them  may  seem  ex* 
pedient,  and  such  commissioners  shall  give  notice  of 
their  appointment,  and  of  the  time  and  place  of  holding 
their  first  meeting,  by  publishing  the  same  in  some 
newspaper  in  gerierai  circulation  in  suck  county,  <Hvi- 
sion  of  a  county,  city,  borough,  university,  or  place, 
or  the  neighbourhood  thereof:  provided  always,  that 
tuc&  commissioners  shall  not  adjourn  the  inquiry  for 
any  period  exceeding  one  week,  without  the  consent 
and  approbation  of  one  of  Her  Majesty^s  prindpai 
Secretaries  of  State." 

T%e  power  given  to  the  commieeioners  6y  this  section  to 
^from  ftmc  to  time  hold  meetings  for  the  purpoeee 
of  the  inquiry,**  ie  a  power  to  hold  meetings  from  time 
to  time  without  formal  adjournment  g  <md  this  power 
is  not  cut  down  hy  the  authority  subsequently  given  "  to 
adjourn  such  meetings  from  time  to  time ;"  the  only 
limit€ttion  being  thcU  the  inquiry  shall  not  be  adjoumod 
for  more  than  a  week  without  the  consent  and  appro^ 
balion  of  a  principal  Secretary  of  State, 

Where  three  commissioners  were  appointea  under  this 
Act  to  inquire  into  the  existence  of  corrupt  practices 
at  the  borough  of  B.,  and  held  various  sittings  there 
up  to  the  26  tk  Sept.  1869,  when  the  inquiry  weu 
adjourned  to  the  27th  Sq>t,  an  which  day  onfy  two 
commissioners  being  present,  the  inquiry,  after  some 
evidence  had  been  taken,  was,  with  the  concurrence  of 
the  absent  commissioner,  atHoumed  to  the  19th  Oct^ 
the  consent  of  a  principal  Secretary  of  State  to  this 
atgoumment  having  previous^  been  obtained;  and  at 

ia)Thmiger  gain  rule  tor'nnemtdsiX  m  sgainst  tridtntt, 
bat  ths  otsss  w«rt  somproaiissA. 


one  of  the  meetinas  subsequent  to  that  held  on  the  \9tk 
OU^  a  person  who  was  summoned  as  a  unineee,  end 
refused  to  give  evidence,  was  committed  to  custody  for 
amtempt;  on  a  motion  for  his  discharge  on  the  ground 
that  the  jurisdiction  of  the  commissioners  had  ceased 
Jrom  the  day  on  whien  the  inquiry  had  been  a^eamed 
by  two  only  of  their  body : 

JSekl,  that  the  jurisdiction  of  the  commissioners  had  not 
ceased  by  the  adjournment  on  the  27th  by  two  only  of 
their  boidy ;  the  general  power  conferreaan  the  am- 
misfioners  of  holding  meetinas  ^^from  time  to  time  " 
enabling  them  to  hold  meetinge  on  the  I9th  Oct,  and 
subsequent  days,  even  on  the  euf^>oeition  that  the  pro- 
ceedings  which  took  place  on  the  27th  S^U  were  in- 
fbrmeS  and  invalid. 

In  thit  case  a  writ  of  habeas  oornus  was  granted 
by  Hayes,  J.  at  chambers,  returnable  in  thia  court 
on  the  2nd  day  of  term,  directed  to  the  keeper  of 
the  gaol  at  York,  commanding  him  to  produce  the 
body  of  Charles  Bdward  Fitxgerald,  with  the  d^ 
and  cause  of  his  caption  and  detention,  &c. 

From  the  return  of  the  gaoler  it  appeared  that 
the  prisoner,  Chartos  Edward  Fitzgerald,  was  im- 
prisoned in  York  Gaol  under  the  following  watnuit» 
under  the  hands  and  seals  of  the  commiaaionen 
appointed  to  inquire  into  the  existence  of  com^ 
practices  at  elections  for  the  borough  of  Beverley. 

Esat  BidlBff  of  Yorkshirt,  to  wit. 
To  tbe  saperintendeBt  and  all  other  eonttables  of  the  divip 

■ion  ^  North  Hunal^,  in  tbe  aaid  East  Biding,  and  to 

tbB  keeper  of  the  cattle  at  York, 
▲t  theeittlnn  of  the  oommiatlonert  appointed  under  ttie 
ttatato  of  the  15  416  Yiot.  c.  57,  to  Inquire  into  the  ezistenfle 
of  OQcmpt  praotioee  at  the  ket  election  for  the  boroa^  of 
Bererl^,  and  ako  at  prerions  electiona  holden  at  the  Bee- 
liona  House  at  Bereriey,  in  the  aaid  East  Biding  of  Hie  aaid 
county  of  York,  on  the  21tt  Oct.  I860,  before  Miefaiel 
O'Brien,  aeijeant-at-Iaw,  Tliomat  Irwin  Bantow,  buzistar^ 
at'law,  and  Homertham  Ooz,  barrlster-at-Jftw.  tbe 
aionere  appointed  for  the  purpoee  aforeaaid.  by  wa 
under  Her  MAtoetT'a  sign  manual,  dated  the  SSrd 
1869,  Charles  Edward  Iftzcenad,  a  witneae,  harinp  bean 
tnminoned  in  ""^        '*  "  "     ""  ^ 

peered  b< 

By  them  to  be  awotn, 

in  that  behalf,  refused  to  to  do  withoat  omonng  any 
Joat  ezonee  for  aodh  refnatL  and  the  aakl  'noininlsainnieii 
having  adjudged,  the  said  Charlea  Edward  Fitsgerald  was 
bound  by  tew  to  be  twom  or  to  make  al&rmation,  and 
having  reouized  him  to  do  ao,  he  wUfnlly  and  in  contempt 
of  the  aaia  oommiSBionen  and  of  theb  ofBoe,  refused  to  Se 


wed  in  pnrauaaoe  of  tbe  siddAefe,  and  hBTxng  ap> 

before  ue  aaid  commistionera,  and  being  rei|uirM 

in  to  be  sworn,  or  to  make  eflzmation,  as  a  witneei 


twom  or  to  affirm ;  and  he  haying  wilfuUy  penieted  and 
atflU  penittfaig  in  tndh  hit  refut^  the  taia 


do  hereby  a4Judge  that  the  tald  Chtrloe  Edward  Fitxgenld 
by  toeh  his  refuiml  hat  been  and  it  gniltr  <rf  oontempt  of 
the  taid  oommittionert  and  of  the&  office,  and  the  mod 
oommittlonera  do  hereby  order  and  adjudge  that  the  taid 
Charlet  Edward  Fitsgerald  be  for  tnch  hit  ooBtempt  com- 
mitted, and  he  ia  hereby  committed  to  the  keeper  of  Htr 
Mi^eety't  nol  of  the  cattle  of  York,  in  and  for  the  miA 
eowatj,  to  DC  there  detained  and  kept  in  tele  onttody  for 
the  tenn  of  two  calendar  montht  fnm  the  daj  end  year 
first  aboye  mentioned. 

Theee.  therefore,  are  to  command  you,  the  taid  ooostaUe^ 
to  take  the  taid  Charlet  Edward  Fitzgerald,  and  him  aafely 
oonyey  to  the  aforeaaid  cattle  of  York,  and  there  deiiyer 
him  to  the  taid  keeper  thereof  with  this  our  precept,  and 
we  the  taid  Midhael  O'Brien,  teigeant-at-law,  and  Tliomaa 
Irwin  Barttow,  bazrister-at-law,  and  Homerdmm  Coi. 
barriater-«t>law,  oommiaeionera  aforeaaid,  do  her^^  com- 
mand you,  the  taid  keeper  of  the  taid  castle  of  York,  to 
receiye  the  aaid  Charlet  Edward  Fitigeialdinto  yonrent- 
tody  in  the  taid  caatle,  and  there  impxiaon  him  for  anch  Ui 
contempt  for  the  taid  term  of  two  calendar  months  unlesi 
he  ahaU  in  the  mean  time  ooneent  to  be  tw< 


affirmations  oonoemiDg  the  premitee,  or  otherwiae  be  de> 
liyered  by  due  oouree  of  law :  and  for  your  to  doing  thJa 
thall  be  your  aufflcieiit  warrant. 

Qiyen  under  our  bands  and  aealt  on  ttie  Sltt  Oct.  1889,  at 
the  ttetinnt  hoote  af oreeaid,  in  the  ooonty  af oraeaid. 
(Signed)       Usomaml  0'Bmtmi,B.  L.    {f 
THOt.  L  Basstow.  (f 

HOMXBIHAM  Cox.  (f 

From  the  affldarits  nsed  on  the  motion  to  dis- 
charge the  prisoner,  it  appeared  that  by  a  joint 
address  of  both  Houses  of  Parliament,  it  was  re- 
presented to  Her  Majesty  that  Sir  Samnel  Martin, 
Blnight,  one  of  the  Barons  of  the  Coort  of  Exche- 
quer, and  one  of  the  judges  selected  for  the  trial  of 
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eleetioo  petitions,  poniiaBt  to  tiie  ParliameDtarj 
BleetioDt  Act  1868,  had  feported  to  the  Houee  of 
GommoiM  that  comipt  pvactices  did  prevail,  and 
that  there  wm  reason,  upon  the  eridenoe  before 
them,  to  believe  that  thej  did  eztensivelj  preraii  at 
the  last  election  for  the  borough  of  Bererlej,  and 
that  both  Honees  6t  Parliament  had  prayed  Her 
Majesty  to  cause  inqniry  to  be  made  porsoant  to 
the  proTfnons  of  the  Act  of  Parliament,  15  &  16 
Vict,  c  67,  by  the  apfx^tment  of  Michael  O'Brien, 
8erjeant-mt-Law,  Thomas  Irwin  Barstow,  £sq^ 
bairiatei^at-law,  and  Homersham  Cox,  Esq.,  bar^ 
iister-at4aw,  as  commissioners  for  the  purpose  of 
making  inquiry  into  the  existence  of  such  conmpt 
practioes;  and  that  Her  Bfajesty  did  appoint  the 
aforesaid  three  gentleraen  as  commissioners  *'for 
llie  porpooe  of  making  inquiry  into  the  existeace  of 
snch  oomipt  practices  in  the  said  joint  address  re- 
ferred to." 

The  commissioners  held  their  first  meeting  for 
llie  purposes  o^  the  inquiry  in  the  town  hail  at 
Bererley,  on  the  24th  Aug.  1869,  and  various  meet- 
ings were  subsequently  held.  On  the  18th  Sept. 
1869,  application  to  the  Home  Secretary  was  made 
by  letter  by  the  secretary  to  the  commissioners  for 
permission  to  adjouni  the  inquiry  from  the  following 
S7th  Sept.  to  Tuesday  the  19th  Oct. ;  and  the  ap- 
proral  of  the  Secretary  of  State  for  the  Home 
Department  to  the  adjournment  from  the  87th  Sept. 
to  the  19th  Oct.,  was  made  known  to  the  commis- 
siooeis  by  letter  dated  the  28rd  Sept. 

On  the  25th  Sept.  the  three  commissioners 
adjoomed  tiie  meeting  to  the  27th  Sept.  On  the 
27th  Sept.  only  two  of  tiie  commissioners  being  pre 
sent,  some  evidence  was  taken,  and  the  meeting  was 
then  adjourned  to  Tuesday  the  19th  Oct.  The 
three  commissioners  sat  on  the  1 9th  Oct.,  and 
adjourned  to  the  20th.  The  three  commissioners 
again  sat  on  tiie  20tb,  and  adjourned  to  the  21flt. 
On  the  2l8t  Charles  Edward  Fitzgerald,  having 
been  summoned  as  a  witness,  refused  to  be  sworn, 
on  the  ground  that  the  commissioners,  owing  to  the 
inform^  adjournment  by  two  only  of  their  body  on 
the  27th  Sept.,  had  ceased  to  have  any  further  juris- 
diction. For  his  contempt  in  refusing  to  be  sworn, 
Fitsgerald  was  committed  to  prison. 

Sect  1  of  15  &  16  Vict,  c  57,  enacts  that : 

Wlftflre  by  a  joint  eddreM  of  both  Hoiues  of  ParUament  it 
■bill  be  renresented  to  Her  Majesty  that  a  oommittee  of  the 
Hovae  of  CommanM  appointed  to  t^  an  elootion  petition,  or 
a  oommittee  of  that  Monae  appointed  to  inquire  into  the 
aieteBoe  of  ooxmpt  praotioes  in  any  eleotion  or  eleotjona 
of  a  nksmber  or  members  to  serre  in  Parliament,  hare 
reported  to  the  House  that  corrupt  practices  haTe,  or  that 
there  Is  reason  to  believe  that  corrupt  practices  have,  ex* 
tSBfllfeKy  preralled  in  any  county,  division  of  a  county,  oity, 
botooghy  nniveralty,  or  place  in  the  United  Kingdom  elect* 
iag,  or  T^**1wg  in  the  election  of  a  member  or  mem* 
bcrs  to  serve  in  Fuliament  at  any  election  or  eleeti<ms 
ef  aotth  member  or  membera,  and  the  said  Houses  sball 
theseupea  pray  Her  Majesty  to  cause  an  inquiry  to  be 
made  under  this  Act  by  persons  named  in  such  address, 
■ndi  peraons  being  (whore  the  inquiry  to  be  made  relates 
to  a  plaoe  in  BngJand  or  Ireland)  barristers-at*law  of  not 
Isea  than  seven  yean'  standing,  or  (where  such  inquiry 


mlstus  to  a  place  in  Scotland)  adrocates  ct  not  lees  thau 
■even  years  standing,  and  not  being  members  of  Parlia- 
meot,  or  holding  any  olBoe  or  nlace  of  profit  under  the 
down  other  than  that  of  a  zeooraer  of  any  city  or  borough, 
it  Shan  he  lawful  for  Her  Majesty,  by  warrant  under  her 
zotbI  sign  manual,  to  appoint  the  ssid  persons  to  be  com* 
misaiotiers  for  the  purpoee  of  making  inquiry  into  the  ezis* 
teaee  of  such  corrupt  praoticea ;  snd  in  esse  sny  of  the 
eommiflsioners  so  appointed  die,  resign,  or  become  in- 
eapaUe  to  act.  it  shall  be  lawful  for  the  surviving  or  con- 
tinning  commissioners  or  commissioner  to  act  in  such  in- 
quiry, aa  if  they  or  be  had  been  solely  appointed  to  be  com* 
missioiMra  or  a  sole  commissioner  for  the  pnrpoaes  of  snch 
hundry,  and  (as  to  such  sole  commissioner)  sa  if  this  Act 
haa  aathorised  the  appointment  of  a  sole  commissioner ; 
snd  sll  the  proTisions  of  this  Act  concerning  the  commis- 
iieneis  appointed  to  make  any  such  inquiry  shaU  be  taken 
to  apply  to  snob  surviTing  or  continumg  eommisatoner  or 


Sect.  2  provides  lor  the  commissioners   being 


sworn ;  sect.  8  few  the  appointment  of  a  seoretaiy 
and  clerks. 

Sect.  4  enacts  that — 

The  commissioners  appointed  under  tbis  Act  to  make 
inquiry  as  aforesaid  in  niation  to  any  county,  dirlalon  of  a 
county,  city,  borough,  university  or  place,  shall,  upon  their 
^pointment,  or  within  a  reasooablsldme  afterwards,  go  to 
such  county,  division  of  a  county,  city,  borough|  unirerritif 
or  place,  and  shall  from  lime  to  time  hold  meetings  for  the 
purpoeeaof  such  inquirv  at  some  convenient  place  mtliln  the 
same,  or  within  ten  miles  thereof,  and  shall  have  power  to 
adjoftm  such  meetinsr  from  time  to  time,  and  from  any  one 
plaoe  to  any  other  place  within  such  county,  division  of  a 
county,  city,  borough,  university  or  ^aoe,  or  within  tea 
miles  thereof  as  to  them  may  seem  ezpedisnt;  and  soeh 
commissioners  shall  giro  notice  of  their  appointment,  and 
of  the  time  snd  plaoe  of  holding  their  first  meeting,  by  pub* 
n>M«ff  the  ssme  in  some  newspaper  in  general  olronlatloB 
in  snob  ooonty,  division  of  a  ooimtj,  air,  borough,  ubIf 
varsity  or  phMe,  or  the  neighbomrhood  thinreol;  provided 
alwsys  that  sucAi  commissioners  shall  not  adjourn  the  in- 
quiry for  any  period  exceeding  one  week,  without  the 
consent  and  application  of  one  of  Her  Majesty's  principsl 
Seoretaziea  of  State. 

Sect.  5: 

Provided  always,  that  it  shsll  be  lawful  for  the  ssid  com- 
missioners, with  such  consent  and  approbation  as  afonsaUL 
to  hold  mwtingff  of  the  ssid  oommisaioners  in  the  dtiss  off 
London  or  Westminster,  and  to  adjourn  the  same  from  time 
or  time  sa  they  may  decon  fit. 

Sect.  8  enacts  that— 

It  shall  be  lawful  for  snob  commissioners,  hr  a  summons 
under  their  handa  and  sesls,  or  under  the  hand  and  seal  of 
any  one  of  them,  to  require  the  attendance  before  them,  at 
a  place  snd  time  to  be  mentioned  in  the  summons,  wUoh 
time  sImOI  be  a  leaaonaMe  time  from  the  date  of  soeh 
summons,  of  any  person  whomsoever  whose  eTidance^  in 
the  judgment  of  such  commissioners  or  commissioner,  may 
be  material  to  the  sul^ect-matter  of  the  inquiry  to  be  made 
by  such  commissioners,  and  to  require  all  persona  to  bring 
before  them  snch  books,  papers,  deeda,  and  writings,  sa  to 
such  commissioners  or  commissioner  aopewr  necessair  for 
arriving  at  the  truth  of  the  things  to  be  inquired  into  br 
them  under  this  Act :  all  whioh  persons  shall  attend  such 
commissioners,  and  snail  saswer  all  questions  put  to  theai 
by  such  commissioners  touching  the  matters  to  be  inauired 
into  by  them,  and  shall  produce  all  books,  wptocu,  deedL 
and  writings  required  of  them,  and  in  thefr  custody  and 
under  their  control,  aocordlng  to  the  tenor  of  the  summons ; 
provided  alway;^.  that  no  statement  made  by  any  person  hi 
answer  to  any  question  put  by  such  commissioners  shall, 
except  in  cases  of  indictment  forperjury  committed  in  such 
answers,  be  admisalble  in  evidence  in  any  proceeding,  oivil 
or  criminal. 

Sect.  12  provides  that 

If  any  person  on  whom  any  summons  shall  have  been 
served,  bytiie  delivery  thereof  to  him  or  by  the  receiving 
thereof  at  his  usual  pkoe  of  abode,  fyi  to  sppesr  befors  the 
said  commissioners  at  the  time  and  plaoe  specified  in  such 
summons,  it  shall  be  htwful  for  the  said  commissioners  to 
certify  such  deftalt  under  their  hands  and  seals,  or  under 
the  hand  and  seal  of  any  one  of  them,  to  any  of  Her 
Majesty's  Superior  Courts  in  England  or  Ireland,  or  to  the 
Court  of  Sesaon  in  Scotland,  or  to  the  Lord  Ordinaij  on 
the  bills  in  the  ssid  court,  as  the  case  may  be ;  and  there* 
upon  such  court  or  judge  shall  proceed  sgainst  the  person 
so  fi^<«"g  to  attend,  in  the  same  manner  sa  if  the  said  p&c 
son  had  Tailed  to  obey  any  writ  of  subpoBaa  or  any  process 
arising  out  of  the- said  court:  and  if  any  peraon  so  sum* 
moned  to  attend  sa  aforesaid,  and  having  appeared  before 
the  aaid  commiaioners,  shall  refuse  to  be  sworn,  or  tomake 
answer  to  such  questioaa  sa  are  pat  to  him  touching  the 
matters  in  question  by  the  said  commissioners,  or  to  pro- 
duce and  show  to  the  said  commissioners  any  papers,  booksf, 
deeds,  or  writings,  being  in  his  possession  or  under  his 
oontiol,  which  the  oommissioners  msj  deem  necessary  to 
be  produced  j  or  it  any  person  shall  be  guiltyof  any  con- 
tempt  of  the  said  oommissioners  or  their  oince,  the  said 
oommissioners  shall  have  such  and  the  samepowers  to  be 
exercised  in  the  same  way  as  sny  indgs  of  Her  Majesty's 
Superior  Courts  of  England  or  Ireland,  or  of  the  Court  of 
Seasion  in  Scotland,  sitting  under  any  commissioo,  may 
now  by  law  exercise  in  that  behalf:  aud  sll  headborough£ 
gaolers,  oonstablea,  and  baiUAi,  shall  and  they  are  required 
to  frive  their  aid  and  aaaiatanoe  to  the  said  oommissioaem 
in  the  execution  of  their  office. 

By  sect.  15  of  81  &  82  Vict.  c.  125,  the  report  of 
an  election  judge  on  the  trial  of  an  election  petition 
under  that  Act,  that  corrupt  practices  have,  or  that 
there  is  reason  to  believe  that  corrupt  practices 
have,  extensivelj  prevailed  in  any  county  or 
boiough  at  Uie  election  to  which  the  petition  relates 
is,  for  all  tlio  purposes  of  the  Act  IfiS^lQ  Vict. 
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[Q.B. 


e.  57,  to  have  the  lame  effect^  and  may  be  dealt 
with  in  the  same  manner  as  if  it  were  a  report  of 
a  committee  of  the  Hoase  of  Commons  ai>pointed 
to  try  an  election  petition,  and  the  expenses  of  any 
commission  of  inquiry  which  may  be  issued  in 
accordance  with  the  provisions  of  the  said  Act, 
shall  be  defrayed  as  if  they  were  expenses  in- 
curred in  the  registration  of  roters  for  such  county 
or  borough. 

Sir  J.  B,  Knrtlake,  Q.  C,  Sfeighj  Serjt.,  and  Morgan 
Howard,  in  support  of  the  motion  to  discharge  the 
prisoner. — ^The  commissioners,  by  holding  a  meeting 
on  the  27th  Sept^  when  only  two  of  their  body 
were  present,  and  adjourning  to  the  19th  Oct  ex- 
tinguished their  powers,  and  ail  subsequent  pro- 
ceedings were  invalid ;  an  adjournment  could  only 
be  made  by  all  the  commissioners  acting  together. 
It  is  the  object  of  the  Act  to  ensure  the  inquiry 
being  carried  out  as  speedily  as  possible ;  and  this 
would  be  frustrated  by  holding  thiit  the  commis- 
sioners, having  held  one  meeting,  might  postpone 
the  holding  of  the  next  to  whatever  time  they 
liked.  Their  powers  are  strictly  circumscribed  by 
the  Act.  They  must,  by  sect.  4,  "  upon  their  ap- 
pointment, or  within  a  reasonable  time  afterwards,'* 
go  to  the  place  appointed  for  the  inquiry,  and 
hold  meetings  *'at  some  convenient  place  within 
the  same  or  within  ten  miles  thereof."  The  words 
giving  them  power  to  adjourn— ''and  shall  have 
power  to  adjourn  such  meetings  from  time  to  time, 
and  from  any  one  place  to  any  other  place  within 
such  county,  &c.,  as  unto  them  may  aeem  expedient  " 
—show  that  a  judicial  discretion  is  to  be  exercised 
as  to  the  time  and  place  to  which  an  adjournment 
is  made ;  and  they  are  disabled  from  adjourning  the 
inquiry  **  for  any  period  exceeding  one  week,  with- 
out the  consent  and  approbation  of  one  of  Her 
Majesty *s  principal  Secretartes  of  State."  [Cock- 
BDRM,  C.  tf. — The  question  really  is,  whether  the 
word  *'  adjourn  "  in  this  section  means  a  formal  ad- 
journment, or  whether  we  are  not,  looking  at  the 
whole  context,  to  construe  it  in  its  popular  sense.] 
It  is  submitted  that  it  was  intended  to  mean  a 
formal  adjournment.  Formal  notice  of  holding  the 
first  meeting  must  be  given  in  a  newspaper ;  why 
is  not  such  a  notice  required  as  to  subsequent  meet- 
ings ?  Because  such  subsequent  meetings  can  only 
be  held  by  formal  adjournment  from  previous 
meetings ;  the  formal  adjournment  answers  the  pur- 
poses of  a  public  notice,  and  that  formal  Act  must 
be  done  by  the  entire  body.  fLuBU,  J. — Suppose 
the  word  were  not  "adjourn,"  but  "postpone," 
would  the  argument  be  the  same.]  The  word  used 
is  "  adjourn,"  a  word  of  well-known  and  definite 
signification,  and  common  in  Acts  of  Parliament. 
In  the  case  of  the  Borough  of  Uebum,  Wolf.  &  Brist. 
Elect  Cas.  284,  the  sitting  of  the  committee  of  the 
House  of  Commons  was  suspended  during  an  ad- 
journment of  the  House,  by  the  sudden  indisposi- 
tion of  one  of  its  members,  and  the  committee  in 
consequence  adjourned  till  the  day  after  the  day 
appointed  for  the  meeting  of  the  House,  and  having 
met  on  that  day,  they  hdd,  after  an  argument  on 
the  subject,  that  they  were  not  competent  to  con- 
tinue the  inquiry,  as  sect  73  of  11  &  12  Vict  c.  98, 
enacted  that  every  select  committee  should  "sit 
from  day  to  day,  Sunday,  Christmas  Day,  and  Good 
Friday,  only  excepted,  and  shall  never  adjourn  ft>r 
a  longer  time  than  twenty-four  hours,  unless  a 
Sunday,  Christmas  Day,  or  Good  Friday  intervene, 
and  in  such  case  not  for  more  than  twenty-four 
hours,  exclusive  of  such  Sunday,  Christmas  Day,  or 
Good  Friday,  without  leave  first  obtained  from  the 
House,  upon  motion  and  special  cause  assigned  for 
a  longer  adjournment"  [Mbllob,  J. — In  that 
case  strong  negative  words  are  contained  in  the 
laiud  MQtioa  which  gives  the  committee  power  to 


sit  CooKBOXir,  C.  J.^Soppose  one  of  the  oomaiii- 
sionen  had  been  incapable  of  acting  on  a  par* 
ticular  day  of  meeting,  could  not  the  other 
two  adjourn  the  meeting  ?]  The  1st  section  of  the 
Act  provides  for  such  a  case,  enacting  that  *'  in  case 
any  of  the  commissioners  so  appointed  die,  resign, 
or  become  incapable  to  act,  it  shall  be  lawful  for 
the  surviving  or  continning  commissioners  or  com- 
missioner to  act  in  such  inquiry  as  if  they  or  he  had 
been  solely  appointed  to  be  commissioners  or  a  sole 
commissioner  for  the  purposes  of  such  inquiry,  and 
(as  to  sudi  sole  oomnussioner)  as  if  this  Act  bad 
authorised  the  appointment  of  a  sole  commissiooer,*' 
&c  [CocKBuav,  C.  J.^That  section  contemplates 
the  case  of  a  commissiooer  being  rendered  perma- 
nently incapable ;  but  suppose  another  case  Dot  of 
that  character,  a  temporary  indisposition  of  one  ol 
the  commissioners,  would  an  adjournment  noade  in 
his  absence  vitiate  the  whole  proceedings?]  It  is 
submitted  that  it  would ;  everything  to  be  done  by 
the  commissioners  is  to  be  done  by  the  whole  of 
them  unless  the  Act  of  Parliament  makes  special 
exceptions;  and  special  sections,  the  8th  and  1 1th, 
provide  for  what  one  commissioner  may  do;  he 
may  sign  and  seal  a  summons  to  a  witness,  and  he 
may  administer  an  oath  or  affirmation ;  but  no  such 
power  is  given  to  a  single  commissioner  in  the  case 
of  sdjoumment  Adjournment  is  a  formal  act,  and 
to  be  decided  on  by  the  commissioners  in  the  exer- 
cise of  a  judicial  discretion.  In  the  Municipal 
Corporations  Act  (5  &  6  Will.  4,  c  76)  it  was  thought 
necessary  to  give  express  power  to  adjourn  quarter 
sessions  in  the  absence  of  the  recorder  and  deputy- 
recorder  :  (See  sect  106.)  In  Beg.  v.  The  Coroner  cj 
Dooer,  11  L.  T.  Bep.  N.  &  488,  where  a  coroner 
holding  an  inquisition  adjourned  the  court  to  a 
certain  day,  but  the  court  was  not  held  on  that  day, 
it  was  held  that  the  proceedings  could  not  be 
resumed,  Shee,  J.  observing,  "  The  forms  of  adjourn- 
ment are  requisite  to  secure  the  re-attendance  of  the 
jurors  after  an  adjournment,  at  the  time  and  {dace 
appointed,  and  to  preserve  the  continuity  of  the 
proceedings  from  the  first  meeting  of  the  inquest 
until  its  completion  by  the  signing  of  the  inqui- 
sition. If  the  coroner  had  taken  the  trouble,  as  it 
was  his  duty  to  do,  of  holding  the  court  on  the 
8th  Aug.,  and  had  then  again  adjourned  the  Inquest 
to  a  day  certain,  all  would  have  been  right;  but 
not  having  done  so,  the  final  and  important  pro- 
ceeding of  adopting  and  signing  the  inquisition  did 
not  take  place  under  the  original  precept,  and  was 
coram  nonjudiee,"  Nor  can  one  of  the  commissioiierB 
act  as  the  agent  of  another  for  the  purpose  of 
adjourning;  if  otherwiae,  they  might  send  down 
any  person  to  give  notice  of  adjournment,  without 
any  of  their  own  body  being  present,  whereas  the 
words  "  as  to  them  may  seem  expedient "  point  to 
an  exercise  of  the  discretion  of  the  whole  body,  with 
reference  to  the  circumstances  of  time  and  place. 
[CoGKBURN,  C.  J. — So  that  if  any  mere  accident,  or 
vis  major  should  prevent  one  of  the  commissioners 
from  being  present,  and  an  adjournment  takes  place 
without  him,  the  whole  thing  comea  to  an  end.] 
Such  is  the  case  with  regard  to  quarter  sessions, 
and  the  same  reason  exists  in  the  present  case  as 
with  reference  to  them.  [Cogkbubn,  C.  J.^But 
the  justices  at  quarter  sessions  have  not  power 
given  them,  as  the  commissioners  have,  to  hold 
** meetings"  and  to  adjourn  them  "from  time 
to  lime."  In  the  case  of  quarter  sessions  it  is 
but  one  meeting.  We  must  give  the  Act  of 
Parliament  a  reasonable  construction,  and  not 
be  subtle  to  give  it  a  construction  which  would 
render  the  whole  proceedings  of  the  commis- 
sioners informal  owmg  to  a  mere  accident.]  As 
to  quarter  sessions,  the  law  is  thus  stated  in 
5  Bum's  Justice  of  the  Peace  (39th  editX 947,  "the 
^  seifioiis  oaouot  be  held  without  the  preceuce  of  iWQ 
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jmtioM  :  (l  BU.  Com.  854  n.)  And  to  Btrict  is  thiB 
iBv,  tliat  if  there  be  not  enoagh  juitices  to  hold  a 
WMiODB,  thej  cannot  adjourn  it  to  hold  same 
legallj."  So  Archbold's  Quarter  Sessions  (edit. 
1869X  P-  88,  '*  If  the  sessions  last  more  than  one 
day,  thej  must  be  adjourned  to  another,  and  so  on 
until  the  business  is  finished ;  if  there  be  no  ad- 
jonmment,  the  sessions  are  at  an  end,  and  the  jus- 
tices cannot  afterwards  legally  proceed  with  the 
basinesa."  '*If  there  are  not  justices  enough  to 
bold  a  sessions,  there  are  not  enough  to  adjourn  it 
legally,  and  every  act  done  after  such  an  adjourn- 
ment is  Toid:"  (/2.  ▼.  Wettnnaton,  2  Bott.  788). 
Where  an  appeal  was  made  to  the  quarter  sessions 
at  Suffolk,  held  on  the  7th  April  1748,  and  the  ses- 
sions were  adjourned  to  9th  April  at  Woodbridge, 
where  for  want  of  a  sufficient  number  of  justices 
nothing  was  done,  and  anoUier  sessions  was  held  on 
the  llth  April,  and  adjourned  to  the  14th,  when  the 
H>peal  was  allowed,  the  order  of  sessions  was 
quashed,  ^  for  the  words  in  2  Hen.  5,  c.  4,  *  and  more 
often  if  need  be,'  were  never  considered  as  giving 
more  than  one  original  sessions  in  a  quarter,  but 
only  empowering  adjournments  :  (12.  v.  PoUuad,  2 
Strange,  1268")  R.  v.  i^e  Justices  of  Middkaex,  5 
B.  &  Ad.  1118,  was  also  referred  to,  and  6  Car.  & 
Payne,  90,  where  a  special  commission  was  issued  to 
try  over  again  certain  prisoners  who  had  been  tried 
at  a  sessions  which  hatl  been  adjourned  from  a  for- 
mer sessions  by  the  crier  of  the  court  whilst  none 
of  the  justices  were  prese*it.  Even  in  the  case  of 
directors  of  a  railway  company,  it  has  been  held 
that  in  exercising  the  powers  conferred  on  them  by 
the  Companies  Clauses  Act  1845,  they  must  act 
together  and  as  a  board ;  and  where  the  prescribed 
quorum  of  directors  being  three,  the  secretary 
affixed  the  seal  of  the  company  to  a  bond,  after 
having  obtained  the  written  authority  of  two 
directors  at  a  private  interview,  and  at  another 
private  interview  the  verbal  promise  of  a  third  to 
sign  the  authority,  it  was  held  that  the  seal  of  the 
company  was  affixed  without  lawful  authority,  and 
that  the  company  were  not  liable  on  the  bond: 
(IfArcti  V.  7%«  Tcoiar,  Src  Railway  Company,  L. 
Sep.  2  Ex.  158 ;  14  L.  T.  Rep.  N.  8.  626.)  The 
argument  is  a  fortiori  from  this,  that  no  such 
formal  Au^t  as  adjournment  can  be  done  by 
any  less  number  of  commissioners  than  three. 
Is  there  anything  here  to  show  that  the  adjourn- 
ment by  the  two  commissioners  was  with  the  con- 
currence of  the  third  commississioner  ?  [The 
Aitornof- General  produced  the  affidavits  of  Mr. 
Homersham  Cox,  and  Mr.  Seeker,  the  secretary 
to  the  commissioners,  from  which  it  appeared  that 
it  had  been  arranged  with  Mr.  Barstow,  on  the 
25th  Sept.,  that  there  should  be  an  adjoumroent, 
and  a  farther  adjoumroent  on  the  27th  Sept.  The 
affidavit  of  the  secretary  would  also  show  that  the 
consent  of  the  Secretary  of  State  had  been  obtained 
to  the  adjournment  of  the  19th  Oct.]  The  letter  of 
the  secretary  of  the  commisioners  to  the  Secretary 
of  State  ought  to  be  produced,  in  order  that  the 
reasons  for  the  adjournment  may  be  seen.  [Cock- 
BUBB,  C.  J. — ^The  Act  of  Parliament  only  makes  it 
necessary  that  the  consent  of  the  Secretary  of  State 
should  be  given ;  it  says  nothing  as  to  the  ground  on 
which  he  mav  give  it.  All  we  have  to  see  is  that 
his  consent  has  been  obtained.]  The  consent  of 
the  Secretary  of  State  is  to  an  adjournment  from 
the  27th  Sept.  to  the  19  th  Oct.,  and  not  to  an  ad- 
journment from  the  25th  Sept.,  the  day  when  the 
last  legal  meeting  of  the  commissioners  was  held. 
The  tribunal  of  the  commissioners  is  a  new  one,  in- 
quisitorial in  its  nature,  with  great  powers,  and, 
consequently,  the  authority  of  Uie  commissioners, 
when  the  Liberty  of  the  subject  is  involved,  should 
not  in  any  way  be  extended  beyond  the  limits  ex- 
preisly  assigned  by  the  Act  of  Parliament    |,Mbl 


LOB,  J.—On  the  construction  contended  for,  what 
force  can  be  given  to  the  words  **  from  time  to 
time"  ?]  Words  whidi  are  merely  surplusage  are 
frequently  found  in  Acts  of  Parliament;  and  il 
is  one  of  the  first  principles  of  law  that  where  a  new 
power  like  this  is  given,  it  is  to  be  strictly  confined 
within  the  limits  prescribed.  [BiIbllob,  J.,  observed 
that  there  was  nothing  in  the  Act  to  make  the  pro- 
ceedings an  open  court,  and  the  contempt  was  the 
contempt  of  the  commissioners,  and  not  of  the  court] 

The  Attom^'General (Sir  R.  P.  Collier) and  Ardd' 
bald,  contra. — The  argument  on  the  other  side  is 
founded  upon  a  misconception  of  the  functions  of  the 
commissioners,  and  on  the  false  analoj^  of  quarter 
sessions  and  other  such  courts,  liie  commis- 
sioners do  not  constitute  a  court  for  the  purpose  of 
exercising  judicial  functions;  they  are  appointed 
simply  for  the  purpose  of  instituting  inquiries; 
and  they  have  got  power  to  adjourn  their  meetingt 
'*  from  time  to  time.'*  The  general  power  of  ad- 
journment which  is  implied  in  the  power  to  hold 
*'  meetings,"  and  in  the  words  **  from  time  to  time," 
cannot  be  restricted  by  any  power  to  adjourn  sub- 
sequently given ;  if  this  is  to  nave  any  force  it  must 
be  taken  to  give  an  additional  power,  not  to  cut 
down  the  general  power  already  given.  The  court 
of  quarter  sessions  is  considered  as  held  on  one 
day,  and  a  formal  adjournment  is  necessary  to  keep 
alive  its  jurisdiction;  but  the  commissioners  ap- 
pointed to  inquire  into  the  existence  of  corrupt 
practices  at  elections  do  not  in  any  way  exercise 
judicial  functions.  [Cookbubn,  C.  J. — The  in- 
quiry is,  however,  analogous  to  a  judicial  inqui]r7) 
seeing  it  is  an  inquiry  into  the  propriety  of  dis- 
franchising a  particular  borough  or  county.]  But  in 
the  main  it  is  an  inquisitorial  and  not  a  judicial 
commission.  In  Reg.  v.  Levereont  20  L.  T.  Rep. 
N.  S.  485  it  was  held,  with  reference  to  the 
Central  Criminal  Court,  that  it  was  not  necessary 
for  the  same  judges  to  be  present  on  each  day  of 
the  trial  ^^f  a  particular  prisoner.  If  a  formal 
adjournmeut  of  the  meetings  held  st  Beverley 
was  necessary,  a  formal  adjournment  of  the  meet- 
ings which  sect.  5  enables  the  commissioners  to 
hold  in  London,  would  also  be  necessary,  as  power 
'<  to  adjourn  the  same  from  time  to  time  as  they  may 
deem  fit "  is  also  given  to  them  by  that  section ; 
yet  it  would  be  absurd  to  hold  that  a  formal 
adjournment  is  requisite  where  the  commissioners 
meet  in  London  to  settle  amongst  themselves  the 
report  which  they  are  to  make.  The  case  of  the 
Borough  of  Lisbum,  referred  to,  is  quite  distin- 
guishable from  the  present  case.  [Cogkbubn,  C.  J. 
— We  think  you  ne^  not  discuss  that  case,  as  we 
are  of  opinion  that  it  does  not  apply  to  the  present 
case.  Ii  the  commissioners  in  the  present  case 
had  adjourned  for  more  than  a  week  without  the 
eonsent  of  the  Secretary  of  State,  there  might  be 
some  analogy  between  the  two  cases.]  It  is  not 
necessary  that  all  the  commissioners  should  assent 
to  every  act  done.  In  GrincUey  v.  Barker,  1  Bos.  & 
Pul.  229,  it  was  laid  down  that  if  a  power  of  a 
public  nature  be  committed  to  several,  who  are  met 
for  the  purpose  of  executing  it,  the  act  of  the 
majority  will  bind  the  minority ;  and  it  was  held 
that  a  condemnation  by  four  out  of  the  six  triers 
of  leather  appointed  under  1  Jac.  1,  c.  22  (the  whole 
number  being  met  for  the  purpose  of  trying)  must 
be  considered  as  the  condemnation  of  all  six.  There 
is  nothing  in  the  Act  to  prevent  the  commissioners 
separately  instituting  inquiries  in  different  places. 

Sir  J.  B.  Kartlake,  Q.  C.  in  reply.— The  decision 
in  Reg.  v.  Levereon,  does  not  apply  to  the  present 
case,  an  ancient  usage  being  there  prayed  in  aid  of 
the  interpretation  of  a  peculiar  Act  of  Parliament 
No  avUliority  has  been  adduced  to  thv'W  that  ad* 
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jourament  is  not  a  materUl  proceeding ;  and  that 
the  functions  of  the  oommiMionen  are  not  merelv 
inquisitorial,  but  to  a  considerable  extent  judicial, 
i«  shown  by  sect.  6  of  15  &  16  Vict,  c  57,  which 
enacts  that  they  **  shall  report,  with  respect  to  such 
election,  the  names  of  all  persons  whom  <^ey  find 
to  have  been  ffuiltv  of  corrupt  practices  at  such 
election,  and  as  well  of  those  who  nare  given  bribes 
for  the  purchase  or  for  the  purpose  of  purchasing 
the  votes  of  others  as  of  those  who  have  themselves 


upon  the  broad  |«oposition  that  an  adjourn- 
ment was  not  necessary,  and  I  say  so  witn  re- 
ference to  the  particular  language  and  proviuoDS 
of  this  Act  of  Parliament.  We  are  not  dealing 
with  a  court  of  justice ;  we  are  not  dealing  with  any 
powers  to  be  exercised  upon  a  specified  and  par- 
ticular day,  in  which  case,  therefore,  an  adjourn- 
ment is  necessary  if  the  powers  are  to  be  exercised 
beyond  the  dav  upon  which  they  are  appointed  to 
be  exercised.    Ko  doubt  as  regaras  courts  of  justice 


received  money  or  any  other  valuable  consideration  where  the  judicial  duty  is  to  be  performed  upon  a 
for  having  given,  or  having  refrained  from  giving,  fixed  and  given  day,  although  there  is  a  power  of 
or  for  th^  purpose  of  inducing  them  to  give  or  j  prolonging  the  judicial  functions  in  a  judicial  in- 
to refrain  from  giving  their  votes  at  such  election,  quiry  from  the  particular  day  to  the  next  day  or  the 
and  also  the  names  of  all  persons  whom  they  find  to  day  following,  tnat  or  so  long  as  is  necessary  for  the 
have  given  to  others,  or  to  have  received  them-  purposes  of  &e  court,  that  power  of  adjournment 
•elves,  payments  by  way  of  head  money,  or  as  a    must  be  exercised  accordingly  to  certain  well-known 


reward  for  giving,  or  refraining  from  giving  their 
votes  at  such  election.*' 

CoGKBuiur,  C.  J. — X  am  of  opinion  that  the  return 
is  a  good  return,  and  that  the  ^plication  to  dis- 
charge the  prisoner  from  custody  must  be  refused. 
The  prisoner  has  been,  according  to  the  return, 
committed  for  contempt  of  the  commissioners  at  a 
meeting  held  on  the  21st  Oct.  of  this  year,  and  ihe 
question  which  we  have  to  decide  is,  whether  tiiis 
was  a  good  and  valid  meeting,  or  whether  the 
powers  of  the  commissioners  were  at  that  time  ex- 
tinguished bv  what  had  previouslv  taken  place? 
i^ow  it  is  admitted  that  Uie  meeting  of  the  25th 
Sept.,  held  by  the  commissioners,  was  a  valid  and 
legal  meeting.  It  is  a  fact  before  us  upon  the 
afildavits,  that  upon  the  26th,  or  before  the  25th  of 
Sept.,  the  three  commissioners  had  concurred  in  an 
application  to  the  Secretary  of  State,  as  required  by 
Act  of  Parliament,  for  the  purpose  of  enabling 
them  to  adjourn  the  next  meeting,  which  was  to 
take  place  on  the  27th  Sept.,  until  the  19th  Oct. 
They  naving  made  that  application,  the  application 
was  acceded  to  by  the  Secretary  of  State,  and  then, 
although  upon  the  27th  Sept.  two  commissioners  only 
were  present,  it  is  upon  this  state  of  facts  clear  that 
the  three  commissioners  concurred  in  an  adjournment 
from  the  27th  Sept.  until  the  I9th  Oct.  It  is  said 
that  the  whole  proceeding  of  the  meeting  of  the 
^7th  Sept.,  and  the  meetings  which  followed 
were  illegal  and  void.  I,  for  mv  own  part, 
think  it  unnecessary  to  decide  the  question, 
though  I  am  very  far  indeed,  as  at  present 
advised,  from  concurring  in  the  suggestion  of  the 
Attorney-General,  that  it  is  competent  to  the  com- 
missioners under  the  Act  of  ParUament  to  exercise 
(except  in  case  of  incapacity  as  pointed  out  by  the 
Act  of  Parliament)  in  any  other  number  than  the 
full  number  of  commissioners,  the  powers  vested  in 
them.  It  is  quite  unnecessary  to  decide  that  ques- 
tion. I  may  assume  for  the  present  purpose  that 
the  proceedings  at  the  meeting  of  the  27th  Sept. 
were  void,  in  consequence  of  the  absence,  otherwise 
than  from  incapacity,  of  one  o'  the  commissioners. 
I  will  assume  with  Sir  John  Karslake  that  the  ad- 
journment to  the  19th  Oct.— inasmuch  as  if  an 
adjournment  is  required  by  the  4th  section  of  the 
Act  the  adjournment  must  be  the  act  of  the  court, 
and  the  court  must  consist  of  the  full  number  of 
the  commissioners,  and  it  did  not  consist  of  that 
number  of  commissioners  upon  that  day — I  will 
assume,  therefore,  for  the  purpose  of  my  judgment, 
that  the  adjournment  was  invalid.  If  it  was  neces- 
sary in  m^  view  of  this  case  to  decide  whether  an 
act  of  adjournment,  in  which  the  three  commis- 
sioners concurred  might  not  be  performed  by  two,  I 
should  most  undoubt^ly  require  a  good  deal  more 
than  I  have  heard  to  satisfy  me  that  such  an  act 
done  by  two  commissioners  would  not  be  valid.  I 
do  not  think  it  necessary,  however,  to  rest  my  de- 
Cifion  upon  that  ground ;  I  place  my  judgment 


and  established  forms ;  and  if  we  were  dealing  with 
such  a  court  there  could  be  no  doubt  If  the  adjourn- 
ment had  not  been  made  according  to  those  well- 
established  and  legal  forms,  then  the  judicial  func- 
tions of  the  court  would  be  gone.  Sir  John  Kars- 
lake produced  abundant  authority  to  that  effect 
If  this  were  the  case  of  a  court  of  justice,  and 
assuming  that  what  was  done  here  by  the  two  com- 
missioners can  only  be  done  by  three,  those 
authorities  would  be  sufficient  to  show  that  the 
adjournment  which  took  place  was  not  a  valid 
adjournment,  and,  therefore,  that  the  ooort 
had  ceased  to  exist.  But  in  this  case  we  are 
not  bound  to  consider  that,  because  the  tribunal 
here  is  of  another  character,  the  adjournment 
here  was  an  adjournment  by  commissioners  not 
constituting  a  court  of  justice,  but  exercising  their 
functions  under  the  particular  terms  of  an  Act  of 
Parliament ;  and  I  can  only  look  to  the  terms  of  that 
Act  of  Parliament  to  see  in  what  way  these  fnnc* 
tions  are  to  be  exercised,  and  what  are  the  limita- 
tions to  the  powers  of  exercising  those  func- 
tions. Those  commissioners  are  authorised  and 
empowered  to  hold  meetings  from  time  to  time.  It 
is  not  one  meeting  on  a  fixed  and  particular  day 
which  requires  an  adjournment  in  order  to  enable 
the  persons  intrusted  with  the  powers  to  exercise 
them  ;  but  they  are  to  hold  meetings  from  time  to 
time,  and  I  apprehend  if  nothing  further  had  been 
said  about  adjournment,  it  woidd  be  too  dear  to 
admit  of  argument  to  ti^e  contrary  that  they  migbt 
have  held  a  meeting  to-day,  passed  over  to-morrow, 
and  held  a  meeting  on  the  third  day,  and  so  on 
without  any  adjournment  at  all ;  and  they  might 
have  done  that  which  propriety  and  common  justice 
would  have  suggested  and  prescribed,  not  as  a 
matter  of  legal  obligation  but  as  a  matter  of  moral 
right.  But  the  difficulty  is,  there  has  been  intro- 
duced after  the  power  of  holding  meetings  from 
time  to  time  the  power  of  adjournment.  In  my 
opinion  the  introduction  of  the  power  of  adjourn- 
ment was  merely  superfiuous  and  unnecessary,  and 
the  power  was  involved  by  implication  in  that  of 
holding  meetings  from  time  to  time.  It  seems  to 
have  got  in  in  this  way  ,\hat  whereas  in  the  ordinary 
course  such  an  inquiry  is  held,  and  it  was  the  inten- 
tion of  the  Legislature  that  it  should  be  held,  at 
the  particular  place  where  the  matter  arose,  there 
may  be  exceptional  cases,  and  therefore  the  provision 
is  introduced  giving  the  commissioners  power  to 
hold  the  inquiry  at  the  particular  borough  or  place 
which  is  the  subject  matter  of  inquiry ;  or  they  may, 
if  nrccssary,  adjourn  it  from  one  place  to  another 
within  a  limited  and  prescribed  distance.  But  be- 
cause there  has  been  introduced  such  a  provision 
it  does  not,  as  I  have  already  said,  cut  down  the 
power  ot  holding  meetings  for  the  inquiry  from  time 
to  time  as  expediency  and  convenience  may  suggest. 
Then  comes  the  further  provision,  which  seems  to 
meet  all  the  objections  which  Sir  John  Kuralake 
luggettsltt  UiAfle  to  Intw  trom  $Xk  uidtniited  pbwer 
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of  holding  meetingB  withoat  any  limitation  nrhat- 
eter  u  to  time  |  and  that  protision  ii  to  this  effect : 
though  you  may  hold  meetings  from  time  to  time, 
yet  yon  shall  not  allow  any  interral  between  the 
one  time  and  the  other  to  elapse  beyond  a  certain 
specified  period,  anless  you  get  the  sanction  of  the 
Secretary  of  State.  Yon  must  gire  notice  of  your 
first  meeting,  of  the  time  and  the  place  at  which 

Cire  about  to  hold  it,  and  you  may  hold  meetings 
time  to  time,  says  the  Legislature.  We  give 
you  credit  for  thinking  that  you  will  not  commit 
inch  a  gross  outrage  upon  all  pronriety  in  such  a 
matter  as  to  deceive  and  mislead  the  persons  inte- 
rested in  the  inquiry  as  to  the  time  and  pUoe  at 
wfafdi  you  will  hold  it,  and  the  only  limitation  we 
put  fn  the  Act  of  Parliament  is  that  you  shall  not 
sDow  a  greater  interral  than  one  week  to  elapse, 
except  by  the  authority  of  the  Secretary  of  State, 
and  that  is  put  in  as  a  protection  against 
imdue  delay,  and  ki>eping  the  Inquiry  hang- 
iiig  over  the  heads  of  the  persons  inte- 
rei^  in  the  result  beyond  a  certain  reasonable 
time.  Tliat,  it  seems  to  me,  is  the  true  construc- 
tion of  the  Act  of  Parliament,  and,  therefore, 
though  it  should  turn  out  that  Sir  John  Karslake*s 
argument  is  well  founded  when  he  says  that  the 
proceedings  of  the  27th  were  irregular,  contrary  to 
the  powers  of  the  statute,  and  in  consequence  void, 
sod  that  whatever  happened  on  that  day  must  be 
considered  as  invalid  ;  vet,  as  the  meeting  was  held 
within  the  time  to  which  the  Secretary  of  State 
had  given  his  ofllcial  and  formal  assent,  it  was  com- 
pteot  to  the  commissioners  (even  if  they  had 
hesitated  upon  the  assumption  that  their  former 
adjournment  was  void  and  illegal)  to  start  afresh 
and  bold  their  meeting  on  the  19th  Oct.,  to  which 
day  they  had  adjourned.  If,  in  consequence  of  an 
invalid  adjournment  or  in  consequence  of  a  sufficient 
notice  not  having  been  given  of  the  holding  of  the 
meetings  which  followed  the  19th  Oct.,  at  one  of 
which  this  contempt  was  committed,  the  witness 
whose  presence  had  been  required,  had  been  deceived 
at  to  the  time  or  place  of  holding  the  meeting,  that 
would  have  been  a  strong  reason  why  a  valid  con- 
tempt should  not  be  held  to  have  been  committed, 
and  why  therefore  the  commissioners  ought  not  to 
have  proceeded  to  have  committed  the  witness  to 
prison.  Bat  the  simple  question  is,  whether  the 
meeting  of  the  19th  Oct.,  and  the  meetings  which 
followed  it  by  regular  adjournments,  and  the  validity 
of  which  therefore  depend  upon  the  validity  of  the 
meeting  of  the  19th  Oct.,  were  valid.  In  my  opinion 
they  wens,  and  inasmuch  as  it  was  at  one  of  those 
meetings  that  the  contempt  was  committed  by  this 
prisoner,  and  inasmuch  as  it  was  within  the  com- 
petence of  the  cummissioners  to  commit  for  contempt 
so  committed,  I  think  that  the  prisoner  before  us 
ihottld  be  remitted  to  custody. 

MxLLOB,  J. — ^I  am  entirely  of  the  same  opinion. 
I  cannot  imagine  a  case  more  calling  for  the  exer- 
cise of  the  powers  of  the  commissioners ;  for  the 
conduct  of  the  prisoner  appears  to  have  been 
pursued  without  any  scruple  of  any  kind.  He 
refused  to  be  examined ;  he  did  so  contumaciously 
most  undoubtedly ;  and  having  been  guilty  of  that 
sort  of  contumacious  conduct,  and  having  refused 
lo  give  evidence,  the  commissioners  committed 
him  for  that  contempt.  Now,  whether  or  not  they 
had  the  power  of  doing  that,  depends  upon  the  con- 
struction of  the  Act  of  Parliament,  and  I  thitik, 
when  we  construe  an  Act  which  creates  a  new  state 
of  circumstances  for  special  purposes,  we  cannot 
try  the  case  by  analogy  to  regular  courts  of  justice, 
hut  we  must  look  at  the  powers  committed  to  the 
commissioners.  Now,  if  we  look  at  the  beginning 
of  the  1st  section,  it  says,  that  Her  Majesty  is 
fopowered  to  appoint  persons  of  certain  standing 


ad  commissioners  for  the  purpose  of  making  inquiry 
as  to  the  existence  of  corrupt  practices.  That  is 
the  object  of  the  appointment,  and  that  is  the  scope 
of  the  inquiry.  In  the  4th  section  it  says  this: 
"The  commissioners  appointed  under  this  Act  to 
make  inquiry  as  aforesaid  in  relation  to  any  county, 
division  of  a  county,  city,  borough,  university,  or 
place,  shall,  upon  their  appointment,  or  within  a 
reasonable  time  afterwards,  go  to  such  county, 
division  of  a  county,  cit^,  borough,  university,  or 
place,  and  shall  from  time  to  time  hold  meetings." 
They  are  to  hold  meetings  in  the  place  indicated  by 
the  section,  that  is  to  say,  at  some  convenient  place 
within  the  borough,  or  within  ten  miles  thereof. 
Suppose  the  section  had  stopped  there.  It  is  per- 
fectly clear  that  the  most  complete  authority  is 
given  to  the  said  commissioners  to  hold  meetings 
from  time  to  time.  If  it  had  stopped  there, 
there  could  be  no  doubt  about  it.  The  words  that 
follow  are  not  intended  to  restrain  their  power; 
they  are  intended  to  enlarge  it  rather  than  to 
restrain  it.  They  are  quite  unnecessary,  as  it 
appears  to  me,  but  it  is  quite  clear  that  it  was  not 
intended  by  them  to  restrain  the  power  previously 
given  to  the  commissioners  to  hold  meetings  from 
time  to  time.  The  section  goes  on  thus :  *'  And 
shall  have  power  to  adjourn  such  meetings  from 
time  to  time,  and  from  any  one  place  to  any  other 
place  within  such  county  division  of  a  county,  city, 
borough,  university,  or  place,  or  within  ten  miles 
thereof,  as  to  them  may  seem  expedient.'*  The 
word  "  adjourn  "  must  be  construed  with  reference 
to  the  context,  and  with  reference  to  the  object  of 
the  inquiry.  That  which  in  certain  Acts  of  Par- 
liament might  require  a  technical  interpretation,  in 
r«.'ference  to  cases  where  adjournments  are  well 
understood,  as,  for  instance,    cases  of   courts  of 

i'ustice,  does  not  apply  to  inquiries  of  this  nature, 
nquiries  of  the  present  kind  cannot  be  carried  on 
without  holding  meetings  from  time  to  time,  and  I 
think  when  the  power  of  holding  these  meetings  is 
given  the  word  "adjourn"  is  used  only  in  its 
popular  sense,  as  when  it  is  said,  "  We  will  adjourn 
the  discussion  to  a  future  day.*'  Judging  from  the 
context,  it  appears  to  me  that  it  means  merely  a 
postponement,  and  that  it  has  not  the  technical 
meaning  sought  to  be  given  to  it.  The  only  restric- 
tion to  the  power  given  to  the  commissioners  that  I 
can  find  is  this :  "  Prcvided  always  that  such  com- 
missioners shall  not  adjourn  the  inquiry  for  any 
period  exceeding  one  week  without  the  consent 
and  approbation  of  one  of  Her  Majesty's  prin- 
cipal Secretaries  of  State  ;**  that  is  to  say, 
the  inquiry  shall  not  hang  over  the  borough 
for  an  indefinite  period,  but  if  the  commissioners 
want  to  adjourn  the  inquiry  for  a  longer  i>eriod  than 
a  week,  they  must  get  the  consent  of  the  Secretary 
of  State.  Construing  the  word  "  adjourn  **  in  ita 
popular  sense,  it  seems  to  me  that  there  was  no 
necessity  for  any  formal  adjournment  of  the  pro- 
ceedings. It  is  immaterial,  therefore,  to  inquire 
whether  on  the  27th  S^pt.  the  act  done  by  the  com- 
missioners Was  a  valid  act  or  not ;  and  I  abstain 
from  going  into  any  further  definition,  or  any  other 
expression  of  opiidon  as  to  the  powers  of  the  com- 
missioners. I  am,  however,  inclined  to  think,  as  at 
present  advised,  that  when  the  object  of  the  in- 
quiry is  carried  into  e£fect  by  the  examination  of 
witnesses,  the  two  commissioners  may  with  pro- 
priety have  done  what  they  did.  The  question  may 
arise  on  some  occasion  hereafter  as  to  the  powers 
of  the  commissioners,  and  whether  they  have  the 
larger  authority  contended  for  by  the  Attorney- 
General.  There  is  certainly  strong  colour  given  to 
that  contention  by  the  6th  section  of  the  Act.  It 
Says,  "  such  commissioners  shall,  by  all  such  lawful 
means  as  to  them  appear  best  with  a  view  to  a  dis- 
oorrery  of  the  trutli,  inquire  into  the  manaer  in 
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which  the  election  in  relation  to  which  inch  com- 
mittee as  aforesaid  may  have  reported  to  the  House 
of  Commons,  &c  has  been  conducted.'*  This  seems 
to  give  a  considerable  discretion  to  the  commis- 
sioners as  to  the  mode  in  which  thej  will  conduct 
the  inquiry ;  but  whether  it  is  sufficient  to 
enable  them  to  act  as  contended  for  by  the  Attorney 
General,  I  do  not  express  an  opinion,  because  it  is 
unnecessary  to  do  so.  I  am  perfectly  satisfied  to 
rest  my  decision  upon  the  grounds  already  stated  by 
the  Lord  Chief  Justice,  in  which  I  entirely  agree.  I 
think,  therefore,  that  the  prisoner  must  be  re- 
mitted to  custody. 

Lush,  J.— I  am  quite  of  the  same  opinion.  It  is 
clear  that  the  postponement  from  the  27th  Sept.  to  the 
19th  Oct.  was  the  joint  act  of  all  the  commissioners, 
and  that  that  act  was  sanctioned  by  the  Secretary 
of  State.  I  therefore  do  not  think  it  necessary  to 
express  an  opinion  whether,  if  that  had  been  the 
act  of  two  only,  the  commission  would  or  would  not 
hare  expired.  The  question  does  not  arise,  and  the 
argument  is  therefore  reduced  to  one  of  a  purely 
tedinical  character  founded  upon  the  language  of 
the  section.  Numerous  cases  have  been  cited  with 
reference  to  courts  of  quarter  sessions  and  other 
courts  of  justice,  to  which  the  technical  meaning  of 
the  word  **  adjourn "  has  been  held  to  apply.  I  am 
of  opinion  that  there  is  no  analogy  between  the 
two  cases ;  that  the  word  '*  adjourn  '*  is  not  here 
used  in  its  technical  sense,  as  when  it  is  applied  to 
proceedings  of  courts  of  justice,  where  the  au^ority 
is  to  hold  a  meeting  on  a  giren  day.  But  where 
the  law  implies  an  authority  to  create,  as  it  were,  a 
special  extension  of  that  period,  when  it  is  needful 
for  the  purpose  of  completing  the  business  for 
which  the  meeting  is  held— in  such  a  case  the 
whole  period  is  regarded  as  one  day,  and  the  meet- 
ings or  sittings  as  one  meeting.  If  in  such  a  case 
the  day  has  been  suffered  to  expire  wiUiout  adjourn- 
ment, then  nothing  has  been  done  to  keep  alive  the 
functions  of  the  body ;  and  its  authority  necessarily 
expires.  But  here  there  is  no  need  and  no 
reason,  as  it  seems  to  me,  for  the  application  of 
the  technical  sense  of  the  word  '*  adjourn*'  to 
the  words  of  this  statute.  The  statute  says 
the  commissioners  shall  go  to  the  place  in  rela- 
tion to  which  they  are  to  make  inquiry,  "  and  shall 
from  time  to  time  hold  meetings  for  the  purposes  of 
such  inquiry."  If  the  clause  had  ended  there,  how 
could  it  be  contended  that  the  commission  would 
have  expired  if  at  the  end  of  the  first  day  the  com- 
missioners had  concluded  the  meeting,  and  had  said 
nothing  about  meeting  the  next  day  ?  Their  power 
to  sit  is  created  bf  the  Act,  and  the  Act  says  they 
are  to  hold  meetings  **  from  time  to  time."  It  is 
not  the  case  of  a  court  such  as  in  the  cases  ref  err^ 
to,  where  the  authority  is  kept  alive  by  an  act  of 
the  court.  Here  the  authority  is  given  by  the 
words  of  the  statute,  and  it  is  continued  in  existence 
until  the  inquiry  is  brought  to  a  termination.  If 
the  clause  had  ended  there,  I  apprehend  there  could 
not  be  any  question  raised.  Then  comes  the  express 
power  to  adjourn,  and  it  is  upon  these  words  that 
the  argument  has  turned :  *'  And  shall  have  power  to 
adjourn  such  meetings  from  time  to  time,  and  from 
any  one  place  to  anyjother  place  within  such  county, 
division  of  a  county,  city,  borough,  university,  or 
place,  or  within  ten  miles  thereof,  as  to  them  may 
seem  expedient."  It  must  be  contended,  in  order 
to  support  the  argument  raised,  that  the  express 
power  to  adjourn  as  given  there  must  be  read  as  a 
limitation  on  the  power  under  the  former  part  of 
the  clause,  and  making,  as  it  were,  the  continuance 
of  their  powers  conditional  upon  the  formality  of 
the  adjournment.  It  seems  to  me  that  to  hold  that 
would  be  to  defeat  the  object  of  the  statute ;  and 
that  to  hold  that,  because  the  meeting  was  not 


adjourned  in  a  formal  way,  no  further  proceedingi 
were  to  be  taken,  would  be  something  which  the 
Act  did  not  contemplate.  The  object  of  the  enact- 
ment was  to  give  power  to  the  commissioners  to 
move  from  one  place  to  another,  which  probably 
they  would  not  have  had  under  the  previous  daosei. 
Probably  it  was  meant  to  express  this :  Tou  shall 
not  be  bound  to  go  on  from  day  to  day,  but  you  shall 
have  power  to  postpone  the  inquiry  over  any  given 
number  of  days,  with  a  proviso — ^Tou  shall  not 
adjourn  over  any  period  exceeding  one  week,  with- 
out the  consent  of  the  Secretary  of  State.  The 
plain  meaning  of  the  whole  appears  to  me  to  be  this 
— You  shall  go  on  from  time  to  time  heading  meet- 
ings ;  you  shall  not  be  bound  to  hold  them  dedUin 
diem ;  you  may  adjourn  as  vou  find  it  expedient ; 
you  may  adjourn  from  one  place  to  another,  as  you 
find  it  expedient ;  provided  you  do  not  postpone  the 
inquiry  for  more  than  a  week  without  the  consent 
of  the  Secretary  of  State.  That  appears  to  me  to 
give  sense  and  meaning  to  the  whole  of  the  enact- 
ment, and  to  leave  no  room  for  the  technical  argu- 
ment turning  upon  the  meaning  of  the  word 
'*  adjourn,"  which  is  applied  to  a  different  state  of 
things  altogether.  I  agree,  therefore,  with  the  rest 
of  the  court  in  thinking  that  the  commissioners  had 
power  to  issue  their  warrant,  and  that  the  prisoner 
must  be  remitted  to  custody. 

Hannem,  J.— The  argument  of  Sir  John  Earslake 
amounts,  in  point  of  fact,  to  this:  that  the  com- 
missionefs,  in  the  exercise  of  their  functions,  are 
bound  to  adjourn  in  the  strict  technical  sense  of 
that  word.  I  think,  however,  upon  consideration  of 
the  section,  it  is  clear  that  the  word  '*  adjourn**  was 
used  in  its  generally  received  sense,  as  meaning 
postponing  or  suspending.  I  am  led  to  the  conclu- 
sion that  the  Act  does  not  merely  authorise  ths 
commissioners  to  meet  and  adjourn,  or  to  hold  a 
meeting  to  be  adjourned  from  time  to  time,  but  to 
hold  meetings.  This  also  appears  to  me  to  point  to 
the  possibility  of  one  meeting  being  had  on  one 
occasion,  and  another  being  had  afterwards,  but  that 
always  subject  to  the  proviso  of  the  4th  section, 
that  the  inquiry,  whether  held  at  several  meetings 
or  at  several  stages  of  one  meeting,  shall  not  be 
adjourned  for  more  than  a  week  without  the 
authority  of  the  Secretary  of  State.  But,  whatever 
meaning  you  put  on  the  word  "  adjourn,"  I  think  an 
adjournment  must  be  the  act  of  all  the  commis- 
sioners. I  do  not  think  it  need  be  done  in  any 
formal  manner.  I  think  all  that  is  requisite  is  that 
the  three  commissioners  shall  agree  in  the  doing  of 
it.  For  instance,  they  might  agree  to  sit  for  nx 
consecutive  days,  and  it  would  not  be  necessary  to 
adjourn  the  inquiry  at  the  end  of  each  day.  Here 
the  three  commissioners  have  agreed  to  sit  on  ths 
27th  Sept.  and  on  the  19th  Oct.  It  seems  they  did 
not  sit  on  the  27th  Sept.  because  all  were  not  pre- 
sent on  that  day,  but  they  did  sit  on  the  19th  Oct 
as  agreed  upon  between  them  lUl ;  and  as  that  wss 
done  with  the  consent  of  the  Secretary  of  State, 
it  was  rendered  as  valid  as  if  it  had  taken  place 
within  the  period  of  a  week.  For  these  reasons  I 
concur  with  the  rest  of  the  members  of  the  court. 

The  prisoner  was  accordingly  remitted  to  custody. 

Attorney  for  the  prisoner,    F.   W,  Blake,  for  A» 
W,  BcUntofit  Beverley. 

Attorney  for  the  commissioners,  The  Solieiiar  ta 
the  Treasury, 
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Kbut  (app.)  V,  Abhlbt  (reap.) 

Factory  Act» — *•  Factory  ''■~"  Manufaetiaing  proceu,** 

An  open  mtarry  in  which  slate  is  obtained  and  shaped  so 
as  to  he  saleable,  is  not  a  ^factory**  toithin  the 
meamng  of  the  30  1-  31  Vtct,  c.  103, «.  3,  sub-section  7. 
Nor  is  smch  work  so  performed  mon  the  slate  a 
ufacturing  process  ^  within  sucn  statute. 


Caw  stated  under  the  20  &  21  Vict.  &  43  bj  three 
of  aeven  jastioes  for  the  coonty  of  Carnarvon,  who 
adjudicated  apon  the  hearing  of  the  Bummoneea 
hereafter  mentioned,  one  of  such  seven  justices 
having  died  since  the  adjudication. 

The  following  is  a  copy  of  the  case  as  stated  on 
the  application  of  the  appellant,  the  three  justices 
who  sifmed  the  case  having  declined  to  adopt  cer- 
tain alterations  therein  which  the  respondent's  soli- 
citors were  advised  should  be  introduced  in  order 
that  all  the  points  which  were  raised  at  the  hearing 
of  the  summonses  should  be  fully  before  the  Court 
of  Qaeen*iB  Bench. 

At  a  petty  sessions,  holden  at  the  county  hall  in 
CamarvoD,  in  the  said  county,  on  the  26tb  Sept. 
1868,  two  summonses  which  had  been  issued  by 
Samuel  Saville  Kent,  sub-inspector  of  factories 
(liereiDafter  called  the  appellant),  against  John  New- 
digate  Francis  Astley,  of  the  parishes  of  Llanberis 
and  Uanddeiniolen,  in  the  said  county,  slate  and 
flag  quany  proprietor  (hereinafter  called  the  respon- 
dent), were  heud  before  us. 

The  first  complaint  was  against  the  respondent 
for  that  he  the  said  respondent  then  and  there  being 
the  occupier  of  a  certain  factory  within  the  said 
parishes  and  county,  the  same  being  a  factory  within 
the  true  intent  and  meaning  of  the  Factory  Acts,  iu 
such  factory  as  aforesaid  in,  on,  and  within  thd  pre- 
diicts  of  which  said  factory  fifty  and  more  persons 
were  employed  in  a  certain  manufacturing  process, 
namely,  in  altering,  repairing,  ornamenting,  finish- 
ing, and  otherwise  adapting  slates  and  flags  for  sale, 
did  unlawfully  employ,  keep,  and  allow  to  remain  in 
tne  said  factory  a  young  person  n^uiring  a  surgical 
certificate  of  age,  named  Richard  Griffith  Davies, 
without  the  certificate  of  age  required  by  the  said 
Acts,  whereby  the  said  respondent  had  forfeited  for 
the  sud  offence  a  penalty  of  not  less  than  21,  nor 
more  than  5^ 

The  second  charge  against  the  respondent  was,  for 
that  he  the  said  respondent,  then  and  there  bcdng 
kcj  &C.,  did  unlawfully  employ,  keep,  and  ^low 
to  remain  in  the  said  factory  a  young  person 
requiring  a  surgical  certificate,  named  Richard 
Grifllth  Davies,  without  having  duly  registered  the 
name  of  the  said  young  person,  and  the  date  of  his 
first  employment,  or  re-employment,  in  the  form 
and  acscording  to  the  directions  given  in  the  schedule 
B  to  the  Act  7  Vict.  c.  15,  whereby  the  said  respon- 
dent had  forfeited  for  the  said  offence  a  penalty  of 
not  less  than  2/.,  nor  more  than  5L  This  slate  quarry 
is  a  large  open  place,  extending  over  about  400  acres, 
in  which  there  are  also  covered  sheds  or  huts  where 
the  splitters  work,  over  which  hundreds  of  men  and 
very  young  boys  are  employed  in  getting  large 
blocks  of  slate,  which  blocks  or  raw  material  are 
drawn  when  got  to  other  parts  of  the  same  quarry, 
and  split  with  hammers  and  chisels  used  as  wedges 
in  laminsB  or  slates.  These  laminae  or  slates  are 
then  edged  square  with  an  iron  knife  by  hand  into 
separate  slates  or  articles,  and  divided  into  quan- 
tities for  sale.  They  are  sent  away  in  thousands 
from  the  quarries  to  the  markets.  These  slates  are 
also  sold  by  retail,  either  separately  or  in  quantity, 
by  the  buyers  of  them.  In  these  quarries  also 
tombstones,  gate  posts,  chimney  pieces,  tanks,  and 
iliba  of  9Ytry  sia«»  are  made  out  of  these  blodts  of 


slate,  and  ornamented  when  need  be  according  to 
order. 

The  evidence  on  the  part  of  the  appellant  con- 
sisted of  his  own  testimony,  and  that  of  Dr. 
Maughan,  the  examining  surgeon,  and  Owen  Parry, 
the  agent  o(  the  respondent's  quarry,  a  copy  of  whidi 
is  now  given. 

William  Maughan: 

I  am  a  surgeon  in  Gamarron,  appointed  hy  inspector  of 
faotoriee  to  oertifj  ages  of  children  employed  in  factories. 
I  have  been  to  Dinmore  qoairies ;  last  time  <m  Jolj  98.  I 
found  a  young  person  aamed  Biohard  OriAth  Daviee.  I 
have  acted  under  that  appointment.  I  had  not  certified 
Davies's  age.  I  did  not  see  any  register  there.  Davies 
was  employed  in  the  shaping  of  slatM.  He  was  using  his 
hands ;  nehad  an  instrument  which  was  used  for  preparing 
the  slates  for  sale,  to  cleave  and  out  the  sides.  I  had  a  con- 
versation with  the  boy. 

Cross-examined : 

I  was  there  Julv  28.  I  was  in  the  quarry.  He  was  work- 
ing in  a  small  shed  on  an  open  bank.  The  quarries  embrace 
a  large  quantity  of  land  ;  quarries  extend  to  the  mountain 
by  working ;  there  is  a  levelling  there ;  it  is  difficult  at 
tames  to  pass  from  one  port  of  the  quarry  to  the  others.  My 
surgery  is  between  seven  and  eight  miles  from  the  quarry. 
Davies  appears  to  be  a  healthy  boy. 

Re-examined : 

I  found  Davies  in  the  shed ;  other  boys  in  the  shed. 
About  flOOO  or  more  working  in  the  quany ;  admitted  that 
more  than  fifty  are  employed. 

Samuel  Savile  Kent : 

I  am  sub-inspector  of  factories  for  this  district.  I  pro- 
duce my  appointment.  I  have  inspected  the  Dinmore 
quarry.  I  nave  seen  youngr  persons  there.  I  was  there 
on  the  2Srd  July.  I  saw  Davies  employed  in  the  quarry,  in 
one  of  the  shedis,  adapting  the  slate  for  sale.  The  shed  was 
in  the  prednots  of  tne  quan^.  Davies  had  an  implement 
in  his  hand.    He  was  not  registered. 

Cross-examined : 

There  are  quarries  In  my  neighbourhood,  near  LlangpoUen. 
where  the  I^ictories  Acts  have  been  carried  out  for  about 
six  months.  About  three  hundred  people  there.  Surgeon 
Davies  Hughes  is  the  sureeon  at  Llangollen.  In  UangoUen 
quarries  fliws  are  planed  by  machinery  in  an  inelooed  work- 
shop, a  pf^  like  a  r^rohur  slated  roofing. 

Owen  Parry : 

I  am  agent  at  Dinmore  Quarry.  SOatea  and  flags  mann^ 
factured  for  sale  at  the  quarry ;  and  the  process  is,  first  of 
all,  they  are  blasted  out  of  the  rock ;  then  reduced  into 
smaller  blocks  by  pilloring  and  croHs-entting  Implemaits, 
being  hammers  and  ohiscus,  worked  solely  oy  the  hand; 
then  they  are  cleaned  and  dressed,  all  done  by  implements, 
a  thin  chisel  and  mallet  for  oross*cutting,  a  longer  chisel 
and  mallet  for  cleaving,  afterwards  dressed  with  a  knife  by 
hand.  This  operation  in  done  in  small  huts  about  the 
quarry ;  they  are  ready  then  for  the  market.  Flags  for 
pavementa  and  cisterns  mauufbctured  there.  The  paper 
put  in  my  hands  is  the  list  of  prices  of  slates  of  our  quarry, 
we  manufanture  chimney  pieces ;  chimney  pieces  miished 
by  hand.  The  sawing  is  done  by  machinery :  machinery 
worked  by  st«am  power.  We  have  more  than  fifty  persons 
employed  in  the  quarry.  Daviee  in  fourteen  years  of  acra j 
has  been  employed  in  our  quarry ;  he  has  not  been  certined 
by  Dr.  Maiigban,  and  tiot  registered. 

Cross-examined : 

Quarry  is  worked  opencast.  There  is  no  boundary  between 
qnarry  and  mountahis.  There  is  no  place  that  can  becalled 
an  entrance  into  the  quarry.  The  people  enter  the  quarry 
through  difiterent  scores  of  places.  Seven  persons  are 
employed  in  ""^^fag  the  chimney-pieces,  thirty-three 
employed  in  any  buil£ng  within  the  quarry  ;  the  ages  of 
the  thirty-three  would  be  a^out  90,  there  might  be  one 
19.  One  of  the  places  where  the  slabs  are  made  is  near  a 
mile  from  tiie  qnarry,  in  the  parish  of  Llanddeinolen. 
Thwe  are  fields  between  that  place  and  the  quarry.  In 
summer,  time  for  working  in  quarry  six  till  six,  in  winter  as 
long  as  it  is  light.  We  are  not  particultf  about  boys  coming 
punctually.  iKuoy  boys  come  there  to  assist  their  fathers; 
they  work  for  their  fathers.  There  are  many  boys,  sons  of 
widows,  at  the  request  of  their  mothers. 

Re-examined : 

Where  the  fiags  are  and  the  qnarry  is  one  trade  esta- 
blishment. The  fields  are  in  diflOTsnt  occupations,  but  the 
same  proprietors.  A  quarrier  does  now  and  then  dress. 
The  stone  is  brought  m  a  rough  state  and  taken  in  for 
dressing.  There  are  more  than  fifty  persons  employed  in 
making  roofing  slates,  thirty-three  in  fiags  and  chimney- 
pieces,  severaihnndreas  iu  working  roofing  dates. 

These  cases  were  heard  and  determined  by  us* 

and  upon  sudi  hearing  we  decided  to  dismiss  Uiem* 

bacaose  we  contidecea  that  la  the  quarries  then 
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was  no  poMibility  of  such  a  thing  as  a  clock  being 
▼isible  or  capable  of  being  heard  by  all  persons 
employed  in  the  quarry,  which  the  Act  appears  to 
contemplate,  and  that  scarcely  any  blame  could  be 
applied  to  quarries.  The  inside  walls  of  the  factories 
were  to  be  limewashed,  but  that  would  be  difficult 
and  absurd  as  to  a  quarry.;  then  the  definition  of  a 
factory  was  not  applicable  to  a  quarry,  being 
described  as  a  place  wherein  machinery  was  used  in 
manufacturing  hemp,  fiax,  and  such  like  materials  \ 
and  we  could  not  bring  ourselvrs  to  belicTe  that  the 
Legislature  ever  contemplated  that  quarries  should 
be  included  under  the  Factory  Acts.  And  whereas 
the  appellant,  being  dissatisfied  with  our  determina- 
tion upon  the  hearing  of  the  said  summons,  hath 
applied  to  us  to  state  and  sign  a  case  setting  forth 
tne  facts  and  the  grounds  of  such  our  determination 
as  aforesaid  for  the  opinion  of  this  court. 

Now,  therefore,  we,  the  sidd  justices,  in  com- 
pliance with  the  said  application  and  the  proTisions 
of  the  said  statute,  do  hereby  state  and  sign  the 
foregoing  case. 

The  question  for  the  consideration  of  the  court  is. 
Is  the  quarry  and  premises  before  described  within 
the  operation  of  the  Factory  Acts  ?  If  the  court 
should  be  of  opinion  that  it  is,  then  the  case  is  to 
be  remitted  to  us. 

By  the  dO  &  31  Vict,  c  108,  sect  8,  sub-section  7, 
it  is  enacted  that  for  the  purposes  of  tiie  Act 
the  word  "  Factory  "  shall  mean,  **  Any  premises 
whether  adjoining  or  separate,  in  the  same  occupa- 
tion, situate  in  the  same  city,  town,  parish,  or  place, 
and  constituting  one  trade  establishment  in,  on,  or 
within  the  precincts  of  which  fifty  or  more  persons 
are  employed  in  any  manufacturing  process,**  and 
by  the  same  section  "  Manufacturing  process  **  is  to 
mean,  **Any  manual  labour  exercised  by  way  of 
trade,  or  for  the  purposes  of  gain  in,  or  incidental 
to,  the  making  any  article,  or  part  of  an  article,  or 
in  or  incidental  to  the  altering,  repairing,  ornament- 
ing, finishing,  or  otherwise  adapting  for  sale  any 
article.'* 

The  previous  Factory  Acts,  with  certain  ex- 
ceptions, are  incorporated,  and  by  the  7  Vict,  c  15, 
provisions  are  enacted  for  limewashing  the  inside 
of  the  walls,  &c.,  of  every  factory,  the  providing  of 
a  public  dock,  open  to  public  view  to  regulate  the 
time  of  working  at  the  said  factory,  and  the  pro- 
duction of  surgical  certificates. 

The  Solidtor-GeMral  (Archibald  with  him),  ap- 
peared for  the  appellant,  who  was  the  sub-inspector 
of  factories  in  the  district.  The  policy  of  the 
Legislature  lately,  has  been  to  bring  within  Uie 
operation  of  the  Factory  Acts  a  variety  of  estab- 
lishments not  originally  contemplated,  and  so^  many 
of  the  provisions  in  the  earlier  Acts  do  not  apply  to 
establishments  subsequently  erected.  It  is  not 
necessary  that  the  premises  should  be  all  together, 
since  some  portions  of  them  might  reidly  be 
miles  away:  {Pabner^t  Shipbuilding  Company  v. 
Chaytor,  L.  Rep.  4  Q.  B.  209X  parts  of  the 
factory  may,  indeed,  be  altogether  separated 
from  each  other,  if  they  constitute  one  trading 
establishment.  [Hannbn,  J. — But  it  must  be  a 
trade  that  is  earned  on.  What  would  you  say  to  a 
farm,  or  a  coal-pit,  or  a  brick-field?]  A  brick- 
field, I  should  say,  would  come  withic  the  definition 
of  a  factory.  [Cogkbubn,  C.J. — ^There  must  be 
fifty  persons.  I  do  not  find  from  the  case  that  this 
number  is  engaged  in  any  department  of  the  busi- 
ness.] There  is  nothing  in  the  Act  to  show  that 
fifty  persons  are  to  be  working  in  one  place ;  it  is 
enough  if  they  are  within  the  precincts.  In  a 
factory  you  may  have  fifty  persons  engaged  in  one 
process,  and  all  the  others  be  engaged  in  distinct 
processes.  [Hannbm,  J. — My  difficulty  is  in  seeing 
that  this  is  a  trade  eBtabliahmeiit.    In  StAUm  v. 


YTAse&y,  7  East,  442,  it  was  held  that  a  devisee  of 
an  estate,  part  of  which  was  a  brick-ground,  making 
bricks  there  for  sale  generally  with  a  view  to  j^fit, 
is  not  a  trader  within  the  bankrupt  laws,  thonjgh  he 
purchased  the  coals  and  some  of  the  wood  used  iu 
burning  the  bricks,  and  had  occupied  the  same 
ground  as  a  brickmaker  for  general  sale  before 
the  estate  came  to  him  bgr  devise  for  this  is 
but  a  more  beneficial  mode  of  enjoying  hia  own 
estate,  by  carrying  the  soil  to  market  in  an 
ameliorated  state,  and  is  not  a  buying  of  any  com- 
modity to  sell  it  again.]  That  which  might  be  a  very 
good  argument,  with  reference  to  a  statute  having 
one  object  in  view,  may  not  be  such  with  reference 
to  a  statute  having  anothw  object  in  view.  The 
object  of  the  Factory  Acts  is  to  protect  people  who 
cannot  protect  themselves.  {'iAxjjjo^  J.~-They  are 
found,  no  doubt,  to  be  very  beneficial.  Hakkbw,  J. 
— ^Yes;  and  they  are  in  contemplation  to  be  ex- 
tended to  agricultural  labourers,  but  they  are  not 
extended  to  them  yet.  Cookburn,  C.  J.— A  man 
who  grows  hemp  may  have  a  rope  walk,  and  in  that 
case  he  would  carry  on  a  business  quite  independent 
of  his  agricultural  pursuits,  and  that  might  be  a  fac- 
tory.] Suppose  a  person  buys  the  lump  alate  and 
takes  it  far  away,  and  shapes  it  into  an  article  of 
commerce,  is  not  he  a  manufacturer  ?  And,  if  so, 
why  is  he  the  less  such  because  he  carries  on  the 
business  upon  his  own  quarry  ? 

Milwardj  Q.  C.  (with  him  Hanee),  for  the  respon- 
dent.—This  is  really  nothing  more  than  a  quarry, 
and  the  slate  is  cleansed  and  shaped  to  render  it 
saleable.  These  premises  are  not  of  the  nature  of 
a  factory,  and  very  few  of  the  factory  regulations 
could  be  applied  to  them.  [Cockbdrit,  C.  J. — No 
doubt  when  the  original  Factory  Acts  passed,  the 
Legislature  did  not  contemplate  so  wide  an  exten- 
sion ;  but  still  by  degrees  various  other  classes  of 
premises  have  been  included.]  None  of  theFactoiy 
Acts  are  at  all  applicable  to  such  a  case.  The  case 
is  certainly  not  within  the  mischief  of  the  Factory 
Acts,  the  workpeople  work  in  the  open  air,  and  are 
not  confined  to  working  in  a  limited  space  as  in  an 
ordinary  factory. 

The  Solicitor' General  was  heard  in  reply. 

CooKBUBK,  C.  J.-  I  am  of  opinion  that  the  deci- 
sion of  the  justices  ought  not  to  be  reversed.  I 
believe  that  the  process  in  this  case  was  a  manu&us- 
turing  process,  and  I  entirely  agree  that  if  the  pro- 
prietor of  the  soil  uses  the  produce  as  I  illustrated  in 
the  case  of  a  rope  walk,  that  is,  if  he  uses  the 
produce  by  working  it  up  for  the  purposes  of  oom- 
merce,  otherwise  than  for  the  mere  porpoee  of 
maldng  it  saleable,  it  would  be  considered  as  a 
manufacturing  process  within  the  Act.  I  think, 
however,  that  what  takes  place  in  the  present  case 
is  merely  a  matter  incidental  to  the  working  of  the 
quarry.  I  take  it,  that  the  object  in  view  is  to  con- 
vert the  soil  which  is  quarried  into  a  shape  that 
shall  make  it  saleable,  and  I  cannot  think  that  that 
is  what  itke  Legislature  intended  by  the  words 
"  manufacturing  process.**  I  look  upon  the  sheds  ss 
mere  accessories  to  the  quarry,  and  used  for  quany 
purposes,  and  I  cannot  imagine  that  the  Legislature 
in  these  enactments  had  any  intention  to  include 
them  in  the  terms  it  has  used.  The  Legislature  has 
not  yet  declared  that  open  processes  are  to  be  within 
the  enactments.  The  Solicitor-General  has  ad- 
mitted that  in  the  first  instance,  when  the  legisla- 
tion was  commenced  with  reference  to  factories,  the 
Legislature  had  in  view  the  cases  of  persons  shut 
up  in  buildings  where  the  air  might  be  impure,  and 
where  young  children  and  girls  would  be  subject  to 
great  restrictions.  By  degrees,  no  doubt,  this  legit- 
hition  has  been  extended  to  purposes  and  to  inclnde 
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punuits  not  originally  intended.  But  the  legisU- 
tere  has  not  yet  incladed  open  ur  processee,  except 
in  certain  ezoeptional  casea,  in  which  special  legis- 
lation has  taken  place ;  and  although  I  agree  that 
we  ought  not  to  be  too  astute  in  such  cases  as  this, 
yet  we  ought  not  to  outstrip  the  Legislature  in 
applying  remedies  for  suggestoi  defects ;  and  I  may 
■ay  that  I  cannot  think  that  the  ordinary  purposes 
of  quarrying  were  intended  to  be  included  in  these 
enactments.  When  the  Solicitor-Oeneral  suggest^ 
that  such  a  case  as  this  is  within  the  eyil  proper 
to  be  remedied,  I  answer  that  it  may  be  so,  but  that 
certainly  it  is  not  within  the  evils  originally  con- 
templated. Here  we  hare  the  processes  carried  on 
in  the  open  air,  and  consequently  the  evil  of  working 
In  a  confined  atmosphere  does  not  arise,  nor  does  the 
eril  exist  of  the  mingling  of  the  sexes,  or  the  col- 
lecting together  of  a  great  number  of  very  youiM^ 
persons,  and  although  they  may  not  have  the  ao- 
Tantage  of  the  proyisions  for  education,  this  is  no 
more  than  we  find  in  other  pursuits  to  which  the 
Factory  Acts  do  not  apply.  Although  possibly  it 
might  be  adrantageous  to  include  such  a  case  as 
tfaia  in  the  Factory  Acts,  yet  it  must  be  for  the 
Legialature  to  interfere  when  it  thinks  the  proper 
time  for  so  doing  has  arrived.  At  present,  looking 
to  the  ciroumstances  of  this  case,  and  considering 
that  the  work  is  done  in  a  quarry  in  the  open  air, 
and  that  really  few  of  the  eTUs  contemplated  by  the 
Factory  Acts  arise,  we  should  be  misinterpreting  the 
law  if  we  put  upon  it  the  construction  which  is 
desired  by  the  appellant. 

Mbllob,  J. — I  am  ef  the  same  opinion.  At  a 
certain  period  of  the  argument  my  mind  certainly 
fluctuated  upon  the  subject,  but  I  am  now  quite 
aatisfled  that  the  Factory  Acts  do  not  apply  to  such 
a  caae  as  this.  The  question  has  always  been  dealt 
wid^  by  the  Legislature  as  one  of  public  policy, 
and  if  we  extended  the  Factory  Acts  so  as  to  include 
quarries,  we  should  do  so  upon  a  mere  surmise  of 
our  own,  and  I  cannot  help  thinking  that  if  the 
Legislature  intended  that  these  Acts  should  apply, 
it  would  have  mentioned  slate  quarries  and  stone 
qoarries  in  terms.  I  therefore  perfectly  concur  in 
tiie  Tiews  expressed  by  my  Lord. 

Hakhbh,  J.— I  also  am  of  the  same  o{^nion.  I 
concur  with  the  Solicitor-General  in  opinion  as  to 
the  desirability  of  powers  being  conferred  to  bring 
inch  a  case  as  this  within  some  of  the  regulations 
of  the  Factory  Acts ;  but  I  think  that  the  Legisla- 
tore  by  what  it  has  enacted  could  never  have  intended 
that  such  an  employment  should  be  subject  to  such 
Acts.  I  cannot  certainly  come  to  the  conclusion 
that  it  was  the  intention  of  the  Legislature  that 
such  a  case  should  be  included  within  the  operation 
of  these  Acts.  I  cannot  but  think  that  as  so  many 
occupations  have  been  mentioned  in  various  Acts, 
quarries  would  have  been  included  in  express  terms 
if  intended.  I  agree  with  my  Lord  that  such 
premiaes  are  not  included  in  the  Factory  Acts ;  but 
u  I  were  sitting  alone  to  decide  this  case,  I  should 
decide  it  upon  somewhat  narrower  grounds,  as  not 
in  fact  being  a  process  by  way  of  trade.  I  agree 
that  the  qnestion  of  trading  as  illustrated  by  the 
modem  bsmkrupt  laws  is  not  conclusive ;  but  I  think 
when  a  person  is  using  his  own  land  he  cannot  be 
•aid  to  be  carrying  on  a  trade.  In  WfUs  v.  Parker, 
1  T.  B.  86,  Lord  Mansfield  thus  expresses  himself, 
**  As  to  the  first,  brickmaking  for  sale,  abstractly 
considered,  is  in  fact  carrying  on  a  trade  and  seeking 
to  live  by  Uie  profits.  Many  things  are  necessanr 
to  be  bought  which  can  only  be  paid  for  by  the  safe 
of  the  bricks.  The  credit  is  given  to  no  visible 
fund,  but  merely  on  the  speculation  of  the  profits 
expected  to  arise  from  the  sale  of  the  bricks.  But 
)ba  ohj99taoaj$  that  WjAliam  Berand  rented  the 


brick  ground,  and  consequently  that  the  bricks  were 
the  produce  of  his  own  land.  From  the  authorities 
that  have  been  cited,  and  the  reason  of  the  thing, 
I  take  the  true  distinction  to  be  this:  If  a  man 
exercise  a  manufacture  from  the  produce  of  his 
own  land,  as  a  necessaiy  or  usual  mode  of  reaping 
or  enjoying  that  produce,  and  bring  it  advan- 
tageously to  market,  be  shall  not  be  considered  as 
a  trader,  though  he  buy  the  necessary  ingredients 
and  materials  to  fit  it  for  market,  as  in  the  case  of 
a  farmer  who  makes  cheese  on  his  own  land,  and 
who  buys  runnet  and  salt ;  or  as  in  a  case  men- 
tioned at  the  bar,  where  a  man  makes  his  own 
apples  into  eider,  though  there  be  an  expense 
attending  the  operation,  and  though  many  things 
are  to  be  bought,  and  some  mixture,  yet  he  is  no 
trader,  for  it  is  the  usual  mode  of  enjoying  the 
land  in  the  cider  counties.  So  in  the  alum  works, 
as  determined,  where  the  operation  was  proved  to 
be  the  necessary  and  constant  mode  practised  by 
the  proprietors  of  alum  works.  Or  like  the  ease  of 
the  coal  mines,  where  raising  them  out  of  the  pit 
is  as  neoessaiy  to  the  enjoyment  of  the  land  as 
threshing  corn,'^  &c  There  here  follows  the  quali- 
fication which  is  suggested  as  applicable  to  the  pre- 
sent case :  **  But  where  the  produce  of  the  land  is 
merely  the  raw  material  of  a  manufacture,  and  used 
as  sudi,  and  not  as  the  mode  of  enjoying  the  pro- 
duce of  the  land ;  in  short,  where  the  produce  of  the 
land  is  an  insignificant  article  in  comparison  with 
the  whole  expense  of  the  manufacture,  there  he 
ought  to  be  considered  as  a  trader."  Well,  then, 
applying  that  case  to  the  present.  Where  a  large 
landed  proprietor  who  is  possessed  of  a  mountain, 
which  he  finds  convenient  to  turn  into  slate ;  can 
he  by  so  doing  be  said  to  be  carrying  on  a  trade  ? 
I  should  say  not.  The  ordinary  use  of  the  slate  is 
for  roofing  purposes,  and  it  must  be  obaerved  that 
it  is  only  with  reference  to  that  that  as  many  as 
fifty  persons  are  employed.  Upon  these  grounds 
I  agree  that  our  judgment  should  be  for  the 
respondent. 

Judgment  for  ike  re^nrndeni. 

Attorney  for  the  appellant.  The  l^idtor  to  the 
TVeaeury, 

Attomeya  for  the  respondent,  Dawee  and  Burgt$9^ 
Nuneaton. 
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CABBICKFEBQUS  ELECTION  PETITION. 

/Wdby,  Jan.  29,  1869. 

(Before  0*Bbibn,  J.) 

Trtating^SecU.  4  onrf  28  o/  17  A-  18  \ict,  e.  102  — 
Cooper  V.  Slade — Decieiont  of  committees  of  the 
House  of  Commons — Procedure — Costs, 

The  4<A  section  of  17  A-  18  Vict.  c.  102  enacU  that 
''  everjf  candidate  **  who  "  shail  corrupthf  "  hy  himself 
give  meat  or  drink  to  persons  for  the  purpose  of  being 
elected,  or  for  being  elected,  or  with  the  view  of  cor- 
ruptly influencing  such  persons,  shad  be  guiUy  of 
treating. 

The  28r<f  section  makes  no  reference  to  the  candidafe, 
but  enacts  that  the  giving  of  entertmnment  on  the 
pidHng  day  by  way  of  refreihment  shall  be  pimMA- 
a&/€  in  the  penalty  ofAOs, : 

Held,  that  the  2Srd  section  applies  as  well  to  acts  done 
by  the  candidate  or  his  agent  as  to  other  persons,  and 
tnat  the  giving  of  such  entertainment  on  the  polling 
day  is  not  necessarify  cornet  because  it  is  done  by  a 
candidate  or  his  agent. 

Cooper  p.  Slad^  6  £.  t  B.g   6  B.  of  If.  Oaf., 
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examined^  and  all  the  dedsions  of  the  Bmue  of  Com- 
moiu  oommiiUes  on  the  gubfect  of  treating  considered 
andoompared. 

On  the  potting  dag  a  large  number  of  votert  partook 
of  drink  at  the  house  of  G.,  the  agent  of  the  reapon' 
dent,  7%^  had  all  nromiMd  to  vote  for  the  respon' 
deiU  ;  mang  of  them  had  their  polling  cards  with  them, 
and  the  great  majority  were  country  voters,  who  left 
their  homes  very  iarqf.  The  principal  part  of  the 
drink,  moreover,  was  not  supplied  until  the  contest 
was  virtually  decided.  G,  denied  that  he  had  at^ 
corrupt  intention,  and  stated  that  what  he  did  was  of 
his  own  motion : 

Held,  not  to  be  treating  within  aect.  4. 

Where  drinking,  jr.,  goes  on  during  the  canvau,  the 
candidate  eoHciting  votes  in  public  houset  and  places 
where  drink  is  supplied,  the  inference  must  be  in 
favour  of  a  corrupt  intention, 

A  voter  was  promised  a  dag's  coursing  fbr  hit  son. 
Another  voter  who  solicited  emplogment  was  told  to  go 
to  certain  works,  and  see  if  the  manager  wanted 
hands.  The  respondent  denied  that  he  contemplated 
influencing  votes : 

Held,  that  neither  inducement  amounted  to  bribery,  the 
latter  act  being  one  of  mere  charity. 

The  respondent  was  dedared  duly  elected,  but  his  agent 
was  proved  to  have  offended  against  sect,  28  of  the 
Act,  and  to  have  done  acts  which  were  to  be  repre- 
hended: 

Held,  therefore,  that  the  respondent  was  not  entitled  to 
his  costs. 

This  was  a  petition  against  the  return  of  Mr. 
Dalwaj.    It  contained  the  usual  allegations 

O'Brixh,  J.— (Haring  dealt  with  the  allegation 
of  undue  influence  said) :— Now,  it  is  material  to 
direct  attention  to  the  two  sections  of  the  Corrupt 
Practices  Prerention  Act  1854,  which  hare  been  so 
much  referred  to.  The  fourth  section  provides 
that,  ^  every  candidate  at  an  election  who  shall  cor- 
ruptly by  himself,  or  by  or  with  any  person,  or  by 
anv  other  ways  or  means  on  his  behalf  at  any  time, 
either  before,  during,  or  after  any  election,  directly 
or  indirectly  give  or  provide,  or  cause  to  be  given 
or  provided,  or  shall  be  accessory  to  the  giving  or 
proriding,  or  shall  pay,  wholly  or  in  part,  any  ex- 
penses incurred  for  any  meat,  drink,  entertain- 
ment, or  provision,  to  or  for  any  person,  in  order  to 
be  elected,  or  for  being  elected,  or  for  the  purpose 
of  corruptly  influencing  such  person  or  any  other 
person  to  give  or  refrain  from  giving  his  vote  at 
such  election,  or  on  account  of  such  person  having 
voted  or  refrained  from  voting,  or  being  about 
to  vote  or  refrain  from  voting  at  such  election,  shall 
be  deemed  guilty  of  the  offence  of  treating,  and 
shall  forfeit  the  sum  of  50/.  to  any  person  who  shall 
sue  for  the  same,  with  full  costs  of  suit."  Accord- 
ing to  the  obvious  and  grammatical  construction 
of  that  section,  the  word  **  corruptly  "  at  the  begin- 
ning of  it  governs  the  entire  of  the  section.  It  is 
not  necessary  to  rely  on  the  word  **  corruptly  " 
which  occurs  in  the  middlo  of  the  section  of  the 
Act  before  the  word  '*  influencing,*'  because  that 
refers  to  only  one  of  the  acts  mentioned  in  the  sec- 
tion, but  the  word  ^  corruptly  "  at  the  beginning  of 
that  section,  renders  it  necessary  that  every  act 
therein  mentioned  should  be  done  corruptly,  in 
order  tu  constitute  an  ofFenoe  within  that  section. 
The  2drd  section  then  provides,  "  That  the  giving 
or  causing  to  be  given  to  any  voter  on  the  day  of 
nomination  or  day  of  polling,  on  account  of  such 
voter  having  polled  or  being  about  to  poll,  any 
meat,  drink,  or  entertainment  by  way  of  refresh- 
menl^  or  any  money  or  ticket,  to  enable  such  voter 


to  obtain  refreshment,  shall  be  deemed  an  illegal  act, 
and  the  person  so  offending  shall  forfeit  the  sum  of 
40ii.  for  each  offence,  to  any  person  who  shall  sue  for 
the  same,  together  with  full  costs  of  suit."  In  that 
28pd  section  the  word  "corruptly"  is  not  used, 
and  though  that  section  does  not  mention  the  word 
"  candidate,"  it  applies  as  well  to  acts  done  by  the 
candidate  or  his  agent  as  to  acts  done  by  any  other 
person.  Upon  those  two  sections  of  tnat  statute 
what  is  the  reasonable  conclusion  ?  That  the  same 
act  of  a  candidate  which,  if  it  fell  within  the  4th 
section  (as  having  been  done  corruptlv)  would  dis- 
qualify him  from  being  elected,  would,  if  it  only 
fell  within  the  28rd  section,  render  him  only 
liable  to  a  40f.  penalty.  There  must  therefore 
be  a  difference  between  the  acts  of  the  candi- 
date, which  were  legislated  against  by  those 
two  sections.  As  it  could  not  be  reason- 
ably supposed  that  the  Legislature  intended 
to  subject  the  candidate  to  different  penalties  by 
the  two  sections  for  the  same  act;  I  think  the 
difference  is,  that  to  bring  the  act  within  the  fourth 
section  so  as  to  disqualify  the  candidate  from  being 
elected,  the  act  should  be  done  corruptly.  I  have 
attentively  considered  the  authorities  which  were 
referred  to  by  counsel  during  the  trial,  and  the  first 
I  shall  mention  is  the  case  of  Cooper  v.  Slode,  6 
H.  of  L.  Cas.  746,  and  previously  in  6  E.  &  B.  447, 
when  before  the  Court  of  Exchequer  Chamber. 
That  case  was  an  action  for  penalties  under  the  2nd 
section  of  the  Corrupt  Practices  Prevention  Act, 
which,  by  the  first  paragraph,  provides  that  every 
person  shall  be  guiltv  of  bribery  "who  shall, 
directly  or  indirectly,  by  himself  or  by  any  other 
person  on  his  behalf,  give,  lend,  or  agree  to  give  or 
lend,  or  shall  offer,  promise,  or  promise  to  procure, 
or  to  endeavour  to  procure,  any  money  or  valuable 
consideration,  to  or  for  any  voter,  or  to  or  for  any 
person,  on  behalf  of  any  voter,  or  to  or  for  any 
other  person,  in  order  to  induce  such  voter  to  vote 
or  to  refrain  from  voting,  or  shall  corruptly  do  any 
such  act  as  aforesaid,  on  account  of  such  voter 
having  voted,  or  refrained  from  voUng  at  any  elec- 
tion." The  questions  in  that  case  arose  upon  the 
7th  and  8th  counts  of  the  declaration.  The  7th 
count  proceeded  on  the  first  part  of  that  first  para- 
graph, and  alleged  defendant's  promise  before  the 
election  of  money  to  induce  the  voter  to  vote.  And 
the  8th  count  proceeded  on  the  2nd  clause  of  that 
first  paragraph,  and  alleges  that  the  defendant,  after 
the  election,  corruptly  gave  money  to  the  voter  on 
account  of  his  having  voted.  The  money  given 
was  for  the  purpose  of  paying  the  expense  of  con- 
veying the  voter.  The  case  was  tried  before  Lord 
Wensleydale,  then  Baron  Parke.  The  verdict  was 
had  for  the  plaintiff  on  both  counts,  and  the  case 
came  before  the  Court  of  Exchequer  Chamber  on 
a  bill  of  exceptions,  alleging  (amongst  other  grounds 
of  error),  that  there  was  no  evidence  to  support  the 
charge  contained  in  the  8th  count,  namely,  that  the 
act  was  done  corruptly.  The  Court  of  Exchequer 
Chamber  held  that  there  was  no  such  evidence ;  and 
Alderson,  B.,  in  delivering  the  judgment  of  that 
court,  makes  the  following  observations  with  re- 
spect to  the  4th  and  2drd  sections  of  the  Act.  In 
pp.  456  and  457,  he  says,  "  the  4th  section  only  pro- 
hibits the  corruptly  giving  of  meat,  Ac,  for  the 
purpose  of  corruptly  influencing  a  voter  to  give  a 
vote.  It  does  not  prohibit  the  bona  fids  giving  of 
such  meat,  &c.,  unconditionally,  while  sect.  28  abso- 
lutely prohibits  any  giving  of  refreshment  to  any 
voter  on  the  day  of  nomination,  or  day  of  polling, 
on  account  of  his  having  polled,  or  being  about  to 
poll,  without  using  any  such  words  as  '  hi  order  to 
induce'";  now.  a  giving  of  refreshment  might 
clearly  be  within  sect  28,  and  not  within  sect. 
4,  because  not  given  in  order  to  induce  the  voter 
to  Tote.    Again,  in  p.  459,  ho  laya,  "We  think 
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the   word    'corraptly'    has   a   definite    meaninsr.  I 
If,  for  inttance,  there  had  been  a  previoas  unlawful 
womiae  conditional  on  the  voter  votinfr,  or  if  there 
had  been  a  previous  understanding  to  thai  effect,  or 
a  corrupt  bargain,  for  the  future,  we  think  the  case 
would  haTe  been  within  the  statute."    Alderson,  B 
then  obserres  upon  the  consequences  that  would 
nsoltfrom  not  giving  to  the  word  "corruptly  "  the 
meaning  he  contended  for.    Upon  that  case  coming 
before  the  House  jof  Lords,  the  judgment  of  the 
Court  of  Exchequer  Chamber  was  reversed ;  but 
Mr.  Sogers  states  in  his  woric  on  Elections  p.  851, 
last  edit,  that  the  decision  was  reversed  without 
impugning  the  law  laid  down ;  and,  upon  looking  at 
the  r^rt  of  the  proceedings  in  the  House  of  Lords, 
I  find,  that,  so  far  as  the  construction  of  the  4  th 
section  is  concerned,  there  is  no  decision  of  the 
House  of  Lords  opposed  to  the  construction  put 
upon  that  section  by  Alderson,  B.    The  case  before 
the  House  of  Lords  arose  upon  the  word  **cor- 
npUy "  in  the  2nd  section,  and  Alderson,  B.  had, 
ID  the  course  of  his  judgments  in  the  Exchequer 
Chamber,  referred  to  sect.  4  for  the  meaning  of 
the  word  "corrupt.**    It  has  been  urged  that  the 
minority  of  the  judges  in  answering  the  questions 
put  to  them  by  the  House  of  Lords  expieMed  their 
dissent  from  the  decision  of  the  Court  of  Exche- 
quer Chamber,  but  they  did  so  upon  the  ground 
tliat  there  was,  in  their  opinion,  evidence  to  go  to  the 
joiy  that  the  act  was  done  corruptly.  It  will  be  found 
that  Channel]  and  Watson,  BB.,  and  Williams  and 
Wig^tman,  J  J.,  in  their  judgments,  referred  to  the 
fsct  of  the  promise  having  been  made  before  the 
vote,  as  evidenoe  that  the  subsequent  performance 
of  it  was  corrupt    It  is  true  that  Willes,  J.  goes 
somewhat  further,  and  expresses  his  opinion  that  if 
a  man  purposely  does  an  act  which  the  law  forbids 
as  tending  to  corrupt  voters,  then  he  does  that 
aet<^  corruptly."     But,  as  he  has  since  observed, 
in  giTing  that  opinion,  he  was  dealing  with  the 
esse  of  bribery,  and  with  the  word  "corruptly,** 
as  used  in  sect.  2.    And  Coleridge,  J.  in  pp.  784  and 
785,  states  his  opinion  that,  in  case  of  payment  to 
a  voter  after  the  election,  it  was  material  (in  order 
to  bring  that  act  within  the  second  section)  that  it 
should  have  been  done  corruptly.    He  also  observes, 
that  the  statute  expressly  miuie  the  operating  motive 
in  the  mind  of  the  party  material,'  and  required  that 
that  motive  must  be  "corrupt";  and  he  further 
observes,  that  it  would  be  against  the  proper  con- 
struction of  the  statute  to  make  the  act  of  itself 
•vidfinoe  of  corruption.    The  judgment  of  the  House 
of  Lords  in  that  case  was  given  by  Lord  Cranworth 
and  Lord  Wensleydale.    It  is  true  that  Lord  Cran- 
worth, in  his  judgment  (p.  788),  states  that  he  could 
not  give  to  the  word  "  corruptly,"  as  used  in  the 
2Dd  section  with  reference  to  a  payment  after  voting, 
any  other  meaning  than  a  payment  in  violation  of 
that  which  the  statute  was  passed  to  prohibit.    But 
Lord  Wensleydale,  in  his  judgment  pp.  790  and  791, 
referring  to  the  construction  which  he  had  put  at 
the  trial  upon  the  word  "  corruptly,"  stoted,  that "  he 
did  not  exactly  understand  the  meaning  of  that  word 
u  Bsed  in  that  Act ;"  and  that  he  was  not  perfectly 
latisfied  with  the  correctness  of  the  opinion  he  had 
expressed  as  to  its  construction     In  a  further  part 
of  his  judgment  (page  797),  he  also  says,  "  I  have, 
however,  Yerj  great  doubt  whether  I  was  right  in 
my  construction  of  the  obscure  terms  of  the  Act, 
4c.,  in  holding,  that  if  a  candidate,  after  the  elec- 
tion, pays  a  voter  money,  the  moving  cause  of  his 
doing  so  being  that  the  voter  has  given  him  his 
vote,  the  payment  is  *  corrupt'  **    The  final  decision 
of  the  House  of  Lords  was,  that  upon   plaintiff 
entering  a  noiOe  protequi  upon  the  eighth  count  he 
obtained  judgment  upon  the  seventh  count ;  which 
did  not  raise  the  question  at  all.    I  have  referred 
so  folly  to  tfaii'  case^  being  one  of  such  importance 


and  high  authority,  and  because  it  was  so  much 
relied  on  by  counsel  during  the  trial  as  bearing  upon 
the  meaning  of  the  word  "  corruptly,"  in  the  fourth 
section.    With  regard  to  the  acts  that  have  been 
held  to  constitute   the  offence  of    treating,    Mr. 
Elisbey,  in  his  very  able  address,  has  referred  to  two 
cases  decided  by  committees  of  the  House  of  Com- 
mons.   One  was  the  Roacommon  case,  I  Wolf.  &  Bris. 
107,  in  which  the  election  of  Captain  Gough  was 
voided,  it  appearing  that  voters  had,  when  they 
came  in  from  the  country  the  night  before  the  poll- 
ing, been  kept  and  accommodated  in  various  re- 
freshment houses  in  the  district.    That  was  held  to 
amount  to  treating.    The  other  case  referred  to  by 
Mr.  Kisbey  was  the  Peterborough  case,  2  P.  R.  &  D. 
259,  in  which  the  election  was  also  held  void  upon 
the  ground  of  treating,  because  on  the  morning  of 
the  declaration  (and,  of  course,  after  the  election 
was  orer)  cards  were  issued  announcing  that  a 
public  dinner  would  be  given  to  the  successful  can- 
didate, and  because  the  successful  candidate  going 
to  the  dinner  paid  for  the  wine.    This  case  certainly 
goes  very  far;   but,    with   every  respect  for  the 
decisions  of  committees  of  the  House  of  Commons, 
and  admitting  that  so  far  as  practice  goes,  and 
where  a  case  is  without  precedent,  they  are  decisions 
to  be  regarded,  it  will  be  seen  that  those  decisions 
are  by  no  means  uniform  upon  the  subject  of  treat- 
ing.   Thus  in  the  Carlisle  case,  which  is  also  reported 
in  1  Wolf.  &  Bris.  95,  immediately  preceding  the 
report  of  the  Boscommon  case,  it  appeared  that  the 
petition  was  for  bribery  and  treating.    It  was  proved 
In  that  Carlisle  case  that  the  agent  of  the  sitting 
members  had  invited  about  twenty  out  voters  to 
breakfast  at  his  house  on  the  day  of  the  election, 
that  the  voters  came  there  in  conveyances  provided 
for  that  purpose  by  the  agents  of  the  sitting  mem- 
bers, and  that  the  solicitor  of  one  of  the  sitting 
members  had  also  invited  four  other  voters  to  break- 
fast.   But  the  ground  relied  upon  by  counsel  for 
the  sitting  members,  as  disproving  the  charge  of 
treating   and   corruption,    was   that  all  the    per- 
sons so   inrited   had   long   before  promised  their 
votes  to  the   sitting  members,  and  were  all  sup- 
porters of  the  political  party  to  which  the  sitting 
members  belonged  (a  fact  to  which  there  is  something 
similar  in  the  present  case),  and  the  committee 
adopted  the  view  pressed  by  the  counsel  for  the 
sitting  members,  namely,  that  what  was  done  was 
done  bonifide,  and  that  the  treating  was  not  corrupt, 
and  accordingly  the  election  was  held  good.    Mr. 
Kisbey  also  relied  on  the  Falkirk  case,  1  Wolf.  &  Dew, 
170,  in  which  case  the  member  was  unseated  on  the 
ground  of  treating,  it  appearing  that  not  only  on 
the  polling  day,  but  on  previous  days,  eatables  and 
drinkables  were  supplied  to  voters  without  payment 
or  stint  at  several  inns  in  the  town,  and  that  the 
treating  went  on  at  the  committee-rooms  on  the 
polling  day;    and  that  the  agent  of  the   sitting 
member,  for  election  expenses,  ordered  some  of  the 
refreshments  supplied  on  the  poUing  day  to  be  put 
down  to  the  committee ;  but  in  the  very  same  book, 
pp.  Ill  and  lis,  the  Tewkesbury  case,  relied  on  by 
Mr.  Law,  is  reported,  in  which  the  committee  held 
that    the  charge  of    treating  was  not  sustained, 
although  it  appeared  that  on  the  polling  day,  from 
early  in  the  morning  until  evening,  refreshments 
(not  certainly  considerable  in  quantity),  were  sup- 
plied in  the  house  of  the  sitting  membei^s  agent  for 
election  expenses,  and  were  partaken  of  by  some 
voters  and  others.    I  shall  also  refer  to  the  i4y/es- 
bury  case,  1  Wolf.  &  Brist    13  and   15,   in    which 
it  appeared  that  refreshments  were  supplied  at  the 
hotels  to  various   voters;  that  the  agent  of  the 
sitting  members  was  "  in  and  out  of  the  inn  during 
the  whole  day,'*  which  would  imply  his  sanction  of 
what  was  done ;  and  yet  the  committee  found  that 
the  charge  of  treating  was  not  proved.    I  refer  to 
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these  cases,  to  show  that  the  decisioos  of  the  House 
of  Commons  cannot  be  said  to  be  uniform  upon  this 
question  of  treating;  they  are  decisions  which  it 
would  be  difficult  to  reconcile  one  with  the  other, 
and  therefore  we  must  consider  each  case  upon  the 
facts  proved  in  evidence.  I  shall  now  refer,  in  the 
first  instance,  to  the  alleged  treating  at  Gray's 
house.  It  is  clear,  in  my  opinion,  that  Gray 
should  be  regarded  as  the  agent  for  Mr.  Dalway. 
That  has  not,  indeed,  been  controverted  ;  and  what 
I  have  to  consider  is,  whether  the  act  of  supplying 
drink  there  was  done  "corruptly"  within  the 
meaning  of  the  4th  section.  If  it  was  it  would 
subject  the  parties  to  a  severe  penalty,  and  under 
the  36th  section  the  sitting  member  would  be  sub- 
ject to  the  further  penalty  of  disqualification  for  sit- 
ting for  this  borough  during  the  present  Parlia- 
ment. I  feel,  therefore  that  I  should  not  come  to 
such  a  conclusion  except  upon  satisfactory  and  suffi- 
cient evidence.  I  need  not  go  in  detail  through  all 
the  evidence  on  this  matter,  which  could  not  be  done 
within  any  reasonable  limits,  and  it  has  been  already 
very  ably  commented  on  by  Mr.  Kisbey  in  his  reply. 
But  it  appears  to  me  that  the  result  of  such 
evidence  is,  that  all  the  voters  who  partook  of  drink 
in  Gray's  house  had  come  there  with  the  express 
determination  to  vote  for  Mr.  Dalway;  that  all 
of  them,  with  the  exception  of  some  ten  or 
twelve,  had  their  voting  cards  with  them;  that 
the  great  majority  of  them  were  country 
voters  who  had  Left  their  houses  very  early;  and 
that  the  principal  part  of  the  drink  supplied  upon 
that  occasion  (namely,  that  supplied  by  Adamson 
and  Loffan^  was  not  got  till  the  election  was  vir- 
tually decided,  namely,  about  half-past  eleven 
o'clock,  when,  it  appeared  upon  the  evidence,  that 
Mr.  Dalway's  majority  was  one  that  could  not  be 
got  over,  and  that  his  return  was  morally  certain. 
It  ii  not  shown  that  previous  to  that  day  there  had 
been  any  promise  or  announcement  that  such  drink 
or  refreshment  would  be  supplied.  Gray  states 
^at  nothing  was  said  to  any  of  the  voters  about 
their  votes  at  the  time  of  their  getting  the  drink, 
and  he  also  swears  that  what  he  did  was  of  his  own 
motion ;  and  that  in  giving  the  people  drink  he  had 
no  intention  whatever  of  influencing  their  votes. 
This  is  not  similar  to  cases  found  in  the  reports  of 
some  election  proceedings  in  England,  in  which  it 
appeared  that  me  treating  was  going  on  during  the 
canvass,  and  that  the  candidate  before  the  election 
had  solicited  the  votes  of  the  electors  at  public- 
houses^  or  other  places  where  drink  was  supplied, 
and  in  which  cases  the  elections  on  various  occasions 
have  been  properly  voided  upon  the  ground  of  treat- 
ing. So  far  as  the  drinking  at  Gray's  is  concerned, 
I  ao  not  consider  it  necessary  to  refer  to  the  evi- 
dence more  minutely.  I  think  I  have  stated  the 
fair  result  of  it ;  and  upon  these  grounds  and  con- 
sidering that  the  charge  of  corruption  should  be 
clearly  made  out,  I  cannot  come  to  the  conclusion 
that  the  drink  in  that  place  was  given  corruptly,  or 
constituted  the  offence  of  treating  within  Uie  iUi 
section.  Before  I  consider  the  other  cases  of  treat- 
ing relied  on,  I  think  it  convenient  to  refer  to  the 
charges  of  bribery  which  have  been  brought  against 
Mr.  Dalway  and  his  agents.  I  refer  to  the  transac- 
tions with  Thomas  Boyd  and  John  McDowell,  who 
were  examined  yesterday.  The  transaction  as  to 
Boyd  is  that  Mr.  Dalway  canvassed  him,  that  the 
man  said,  *'  Come  to  my  house  and  I  will  give  you 
a  promise,"  and  that  on  the  way  he  asked  Mr. 
Dalway,  not  for  employment  or  for  money,  but  for 
liberty  for  his  son  to  have  a  day's  coursing  with  a 
young  dog  over  the  property  of  Mr.  Dalway^  father. 
The  case  as  to  McDowell  is  that  Mr.  Dalway  met 
M*Dowell,  that  the  man  came  over  to  him,  was 
canvsssed  bv  Mr.  Dalway  and  immediately  pro- 
mised bim  luB  vote ;  jthat  the  man  af terwi^ds  amd 


Mr.  Dalway  to  give  him  work  at  the  mioet,  and 
that  Mr.  Dalway  said  that  he  could  not  tell  him 
anything  about  it ;  that  he  did  not  know  whether 
there  was  work  for  him  or  not ;  but  that  he  should 
go  to  Mr.  McCartney  who  was  employed  by  Mr. 
Dalway  over  the  works  at  the  mines  which  were 
several  miles  distant,  and  that  he  (McCartney) 
would  tell  him  whether  he  wanted  any  hands,  or 
had  work  to  spare.  Mr.  Dalway  further  states  that, 
in  this  conversation  with  M'Dowell  about  work,  he 
had  not  in  his  mind  the  slightest  referenoe  to  the 
roan's  vote  at  the  election,  and  that  he  thought  90 
little  of  the  matter  that  he  never  spoke  to  M'Cartnej 
about  it,  and  did  not,  until  some  time  after 
McDowell  was  employed,  know  that  he  had  been  to 
employed.  Now  can  it  be  seriously  contended  that 
either  the  one  or  the  other  of  these  cases  will  sap- 
port  a  charge  of  bribery  f  With  regard  to  the  case 
of  Boyd  I  pass  by  the  singularity  of  the  induoeinent 
alleged  to  nave  beep  held  out ;  and  even  ass  laming 
that  it  cocpes  within  the  definition  which  Aldertoo, 
B.  is  stated,  in  Rogers  on  Elections,  p.  841  Qo\  to 
have  given  of  the  words  **  valuable  coosideratioQ  " 
in  the  Bribery  Act,  namely,  that  they  mean 
valuable  consideration  estimated  in  mooey,  %% 
seems  almost  a  waste  of  time  to  dwell  further  upon 
this  case  for  the  purpose  of  showing  it  is  not  a  case 
of  bribery.  The  liberty  of  coursing  was  one  which 
Mr.  Dalway  states  he  had  given  to  several ;  and  was 
in  the  habit  of  giving  on  various  occasions.  With 
respect  theq  to  the  employment  of  McDowell,  I  am 
at  a  loss  to  know  if  that  be  cousider?d  a  case  of 
bribery,  what  a  person  who  was  a  candidate  for  a 
city  or  other  place,  and  happened  to  be  engaged  in 
business  oould  do,  if  any  voter  came  and  aakd  him 
for  employment ;  can  it  lie  held  that  he  should 
employ  no  voter  7  I  may  refer  on  this  matter  to 
the  observation  of  Willes,  J.  in  the  FTtaflbor  case, 
in  which  a  sovereign  was  deposited  by  the  fitting 
member,  with  a  clergyman  who  was  opposed  to  him , 
for  the  relief  of  a  voter  whom  the  sitting  membef 
had  asked  for  his  vote.  Willef,  J.  said  the  question 
was  whether  the  depositii^g  of  the  sovereign  was  p 
corrupt  Act  or  an  act  of  humanity,  and  he  hel4 
that  it  was  not,  under  the  circumstancee,  an  tct  of 
bribery.  I  may  also  refer  to  the  CarUak  cate  already 
mentioned,  in  which  the  agent  for  the  sitting 
member,  on  the  day  of  the  election  gave  a  ppund 
to  a  voter  named  Macpherson,  who  had  asked  for 
his  travelling  expenses ;  which  only  amounted  to  a 
few  shillings ;  but  the  agent  said  that  he  gave  it 
more  out  of  charity  than  anything  else^,  the  vot^ 
having  stated  t)iat  he  was  a  struggling  man«  The 
counsd  for  the  sitting  member  insisted  that  th^ 
payment  had  been  ma^e  bomA  fidt^  and  did  not 
amount  to  bribery,  and  so  the  committee  decided. 
Upon  these  grounds  I  have  no  doubt  that  neither  of 
these  charges  of  bribery  against  Mr.  Dalway  hay 
been  sustained.  His  Lordship  then  declared  that 
the  sitting  member  was  duly  elected,  and  that 
corrupt  practices  had  not  extensively  prevailed.  He 
added :  —It  now  remains  for  me  to  dispose  of  the 
last,  and  not  unimpprtant,  matter,  namely,  the  ooet 
of  these  proceedings.  The  41st  section  of  the 
Parliamentary  Elections  Act  1868,  provide*  that 
"  all  costs,  charges,  and  expenses  of  and  incidental 
to  the  presentation  of  a  petition  under  this  Act,  and 
to  the  proceedings  consequent  Uiereon,  with  the 
exception  of  such  costs,  charges  and  expenses,  as 
are  by  this  Act  otherwife  provided  for,  shall  be 
defrayed  by  the  parties  to  the  petition,  in  such 
manner  and  in  such  proportions  as  the  court  or 
judge  may  determine,  regard  being  had  to  the  dia- 
allowance  of  any  costs,  diargee,  or  expenfet,  whidi 
may,  in  the  opiniou  of  the  court  or  judge,  have  been 
caused  by  vexatiouf  conduct,  unfounded  allegationi^ 
or  unfounded  objections,  on  the  part  either  of  the 
1  petitioner  pf  the  ref^ondpnti  an4  r^SHld  l^eiag  h«d 
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to  the  discouragement  of  any  needless  expense  by 
throwing  the  burden  of  defraying  the  same  on  the 
parties  by  whom  it  has  been  caused,  whether  such 
parties  are  or  are  not  on  the  whole  successful." 
As  a  general  rule,  the  object  of  this  Act  was  to 
assimilate,  to  a  certain  extent,  the  practice  as 
to  costs,  with  the  rule  of  law  that  costs  should 
follow  the  result.  But  a  discretion  is  left  to 
the  judge,  and  it  is  perfectly  clear  that,  under 
the  Act,  such  general  rule  might  be  displaced 
by  special  circumstances.  Mr.  Law  relied,  very 
properly,  on  the  unfounded  allegations  of  bribery 
made  in  the  petition ;  and  if  it  was  not  for  the  other 
drcnmstanoes  in  the  case,  these  allegations,  unsus- 
tained  by  eyidence  and  inconsiderately  made, 
would  be  ground  for  adhering  to  such  a  general 
rale.  In  my  opinion,  howeTer,  there  are  circum- 
stances in  this  case  which  exempt  it  from  the 
operation  of  that  general  rule.  The  giying  of  the 
drink  on  the  polling  day  at  Gray's  house,  though,  as 
I  haTe  already  stated,  it  was  not  done  corruptly,  and 
wsa  not  a  ground,  under  sect.  4,  for  avoiding  the 
election,  was  still  a  proceeding  much  to  be  repre- 
hended, and  was  clearly  illegal  under  the  23rd  sect, 
of  the  Act.  This  transaction,  and  some  of  the 
others  to  which  I  have  referred,  with  respect  to 
drinking,  were  of  a  character  calculated  to  excite 
suspicion  of  undue  practices,  and  not  unreasonably 
calculated  to  invite  inquiry.  It  is  true  that  the 
giving  of  drink  in  the  committee- room  was  the  act 
of  Mr.  Gray  himself,  and  was  not  done  with  Mr. 
Dalway's  concurrence,  and  that  the  only  knowledge 
brought  home  to  Mr.  Dalway  of  any  such  thing 
having  been  done  was  a  circumstance  that  might 
have  struck  him,  and  did  strike  roe,  as  immaterial— 
namely,  that  he  saw  some  whisky  in  two  bottles  in 
the  room.  But  it  must  be  recollected  that,  under 
the  election  law  of  Parliament,  a  candidate,  how- 
erer  morally  innocent  of  any  charge,  is  legally 
answerable  for  the  practices  of  his  agents;  and 
though  the  case,  either  as  to  Mr.  Gray  or  Mr. 
Dalway,  does  not  come  within  sect.  4,  yet  I  cannot 
but  hold  that,  so  far  as  regards  the  costn  of  this 
petition,  Mr.  Dalway  is  responsible  for  the  drink 
having  been  given.  It  is  a  matter  to  be  deplored 
that  habits  of  drink  should  prevail  upon  the  occa- 
sion of  elections.  They  prevail  unfortunately  upon 
many  occasions,  but  the  indulgence  in  them  is  far 
more  dangerous  at  an  election,  when  hostile  and 
intagonistic  political  feelings  are  excited,  and 
people  naturally  feel  more  interest  than  ordinarily 
in  the  result.  In  the  present  case  it  certainly  does 
not  appear  that  the  assaults  upon  Mr.  Wilson  and 
Mr.  Comwell  arose  from  drink,  or  that  the  drinking 
on  the  polling  day  was  otherwise  productive  of  any 
injurious  consequences  so  far  as  outrages  were  con- 
cerned. But  when  drink  is  once  g^ven,  those  who 
give  or  sanction  it  cannot  know  or  form  an  opinion 
of  the  consequences  to  which  it  may  lead.  I  think 
it  should  be  discouraged,  and  that  not  only  can- 
didates, but  their  over  zealous  friends  and  par- 
tizans  should  be  apprised  of  the  risks  they  run, 
sod  of  the  consequences  to  whidi  they  expose  the 
candidate  by  such  a  practice,  and  that  it  might  be 
attended  with  positive  loss  to  him.  Upon  these 
grounds  I  think  I  should,  in  this  case,  do  what  I 
dearly  have  authority  to  do  under  the  Act  of  Par- 
liament— namely,  refuse  to  give  the  respondent  the 
costs  of  these  proceedings.  A  similar  decision  has, 
I  see,  been  recently  made  by  Willes  J.  in  the  case 
of  the  Guildford  PeHtion,  19  L.  T.  Rep.  N.  S.  729, 
in  which,  because  be  considered  there  were 
reasonable  grounds  for  inquiry,  and  for  presenting 
the  petition,  he  would  not  awuxl  any  costs  to  the 
respondent,  though  he  declared  his  election  valid. 
I  shall,  therefore,  make  the  order  that  each  party 
should  abide  his  own  costs  of  these  several  pro- 
ceedings. 
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(Before  Ksooe,  J.) 

Intimidation^'  Inflammatory  addresses — Personal  re- 
monaibiHty  of  ccmdidate — Spiritual  influence— Vio- 
knee — Mob  riot  —  Organised  system — Majority  of  good 
votes — Subsequent  intimidation. 

An  organised  mstem  of  bribery  or  treating  will  avoid  an 
election^  although  not  in  any  way  connected  with  the 
candidate  or  his  agents,  and  though  the  votes  affected 
thereby  might  be  struck  off  on  a  scrutiny. 

In  order  to  put  intimidation  upon  a  parallel  with  bribery 
and  treating  in  this  respect,  it  must  prevail  to  such  an 
extent  that  the  court  may  be  satisfied  that  freedom  of 
election  has  ceased  to  exist  in  consequence. 

It  was  contended  that  the  respondent  havina  a  majority 
of  good  votes,  it  mattered  not  that  after  that  majority 
had  been  obtained  voters  were  intimidated  atw  the 
freedom  of  election  interfered  with.     But  it  was 

Held,  that  interference  with  the  freedom  of  election  after 
the  contest  was  thus  virtually  decided,  voided  tht 
return. 

Where  the  law  has  been  violated,  and  outrage  and  in^ 
timidation  have  been  organised,  the  onus  is  upon  the 
respondent  to  show  that  that  intimidation  and  that 
violence  have  not  produced  their  natural  consequences, 
viz.,  terrifying  the  people  from  the  exercise  of  their 
legitimate  franchise. 

Oranaemen  were  expected  down  from  Dublin  to  aid  the 
siae  of  the  petitioner,  and  a  meeting  of  the  supporters 
of  the  respondent  was  held  the  day  be/ore  the  polling, 
in  which  speeches  were  made  by  the  Catholic  clergy 
and  others  inciting  the  people  to  **  hurl  the  Orangemen 
into  the  Boyne,**  "give  them  a  warm  reception**  ffn. 
The  respondent  heard  these  speeches;  and  on  the 
following  day  voters  were  met  at  the  railway  station 
and  treated  with  violence,  in  the  presence  of  the 
respondent  and  his  conducting  agent.  One  voter,  who 
told  the  respondent  that  he  did  not  intend  to  vote  for 
anyone,  was  carried  by  force  to  the  tally  room.  Ifurther, 
it  was  necessary  that  voters  should  be  escorted  into  the 
town  by  constabulary  and  military,  and  both  these 
forces  were  assauUea  with  bludgeons  and  missiles. 

Held,  that  the  election  was  void  on  the  ground  of 
intimidation. 

On  the  day  of  the  polling  the  respondent  went  to  voters 
who  were  opposed  to  him,  and  offered  to  oive  them  his 
escort  to  protect  them  to  the  pou,  they  being  hfraid  to 

?o,  notufifhstanding  there  were  miutary  and  consta- 
ulary  in  the  streets : 

Held,  that  this  was  conclusive  evidence  out  of  the 
respondent's  own  mouth  to  prove  that  there  was  not 
freedom  of  election  in  the  borough. 

If  stones  are  thrown,  shots  fired,  and  bottles  hurled 
amongst  persons  ^oing  to  reoister  their  votes,  they  are 
not  bound  to  again  nsk  their  lives,  but  may  claim  that 
the  election  be  declared  void. 

If  voters  are  deterred  from  voting  by  a  prevailing  terror^ 
but  without  influence  being  brought  to  bear  upon  them 
personally,  the  election  will  be  declared  void 

The  Dungarvon  and  Roxburgh  cases  considered. 

This  was  a  petition  by  Sir  L.  M'Clintock  against 
the  return  *  of  Mr.  Benjamin  Whitworth.  The 
petition  sieged  by  its  third  clause,  that  upon  several 
days  preceding  the  election,  addresses  and  speeches 
of  an  exciting  and  inflammatory  nature  were  de- 
livered in  the  public  streets  of  Drogheda,  by  Mr 
Whitworth  and  several  other  persons,  in  his  pre- 
sence, and  with  his  knowledge  and  consent,  for  the 
purpose  of  urging  and  inciting  a  number  of  persons 
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to  use  force  in  order  to  intimidate  and  preTent  the 
electors  from  voting  for  the  petitioner.  The  fourth 
clause  alleged  that  a  large  number  of  men  and 
women  were  hired  by  the  said  Benjamin  Whitworth, 
or  with  his  knowledge  and  consent,  for  the  purpose 
of  intimidating  electors,  in  order  to  induce  them  to 
vote  for  the  said  Benjamin  Whitworth,  or  to  refrain 
from  voting  for  the  petitioner  or  Mr.  Brodigan. 
The  fifth  clause  alleged  that  several  members  of  the. 
Roman  Catholic  priesthood  improperly  exercised 
their  spiritual  influence  over  many  of  the  electors, 
for  the  purpose  of  constraining  them  to  vote  for 
Mr.  Whitworth,  and  to  prevent  them  from  voting 
for  the  petitioner  or  for  Mr.  Brodigan.  The  seventh 
that  upon  the  20th  Nov.  1868,  being  the  polling-day, 
several  thousand  persons,  friends  and  supporters  of 
the  said  Benjamin  Whitworth,  armed,  some  with  fire- 
arms, and  others  with  bludgeons  and  sticks,  attacked 
voters  who  wished  and  had  promised  to  vote  for  the 
petitioner,  and  inflicted  very  severe  wounds  and 
other  bodily  injuries  upon  them,  and  forcibly  pre- 
vented many  of  them  from  recording  their  votes, 
and  also  attacked  a  large  escort  of  cavalry,  infantry, 
and  police,  who  were  acting  as  an  escort  for  the 
protection  of  voters,  and  caused  such  terror  and 
alarm  in  the  minds  of  the  electors,  that  many  who 
had  promised  to  vote  for  Mr.  Brodigan,  and  some 
who  had  promised  to  vote  for  the  petitioner,  were 
induced  by  intimidation  to  vote  for  Mr.  Whitworth ; 
and  many  of  the  electors  who  had  promised  to  vote 
for  the  petitioner,  and  had  come  long  distances  to 
do  so,  and  were  most  anxiou  to  do  so  if  they  could, 
without  risk  of  their  lives,  were  deterred  from 
going  to  the  poll  and  recording  their  votes.  The 
eighth,  **  That  th^  offence  of  undue  influence  at  the 
said  election  was  committed  by  the  said  Benjamin 
Whitworth,  and  a  great  number  of  other  persons, 
with  his  knowledge  and  consent;  and  that  an 
organised  system  of  intimidation  and  violence  was 
established  by  the  said  Benjamin  Whitworth  and 
his  friends  and  agents,  and  that  thesaid  Benjamin 
Whitworth  could  at  any  time  have  restrained  the 
rioters  from  acts  of  violence  if  he  bad  been  willing 
to  do  so." 

Heron,  Q.  G.  and  PalUsy  Q.  C,  argued  the  case 
for  the  sitting  member. 

Phmkttty  Q.  C.  for  the  petitioner. 

The  material  arguments  and  evidence  appear  in 
the  judgment. 

Keooh,  J.  (after  stating  the  allegations  in  the 
petition):— One  of  the  best  established  rules  of  free- 
dom of  election  is,  that  the  electors  shall  come  to 
the  poll  perfectly  free  as  they  are  registered,  that 
they  shall  not  themselves  accept  bribes,  that  they 
shall  not  be  treated,  that  they  shall  not  be  coerced, 
and  that  they  shall  not  be  intimidated ;  and  if,  as 
regards  any  single  vote,  it  is  proved  to  the  satisfac- 
tion of  the  court  that  any  such  voter  has  been  so 
acted  upon,  it  is  the  imperative  duty  of  the  court  to 
resolve  that  that  is  not  a  good  vote.  I  am  taking  it 
now  step  by  step  \  first,  as  to  the  question  of  avoid- 
ing an  election.  There  may  be  many  votes  declared 
to  be  bad  votes ;  there  may  be  men  bribed  at  an 
election  ;  there  may  be  men  treated  at  an  election  ; 
there  may  be  men  coerced  at  an  election  ;  but  it  does 
not  necessarily^  follow  that,  because  of  tbose  circum- 
stances, the  election  itself  is  void.  But  I  take  it  to 
be  well  settled  law,  not  only  settled  by  a  chain  of 
decisions  of  Committees  of  the  House  of  Commons, 
bat  decided  also  collaterally  in  cases  in  which  such 
questions  were  brought  before  the  Superior  Courts, 
that  an  organised  system  of  bribery,  that  an  orga- 
nised system  of  treating,  will  invididate  an  election, 
and  compel  the  court  (whatever  it  may  be)  trying 


the  question  to  declare  that  to  be  a  void  eleetion. 
Surely  it  could  not  be  for  a  moment  contended  that 
supposing,  in  a  borough  of  this  description,  banks 
were  to  open  their  doors,  to  let  it  be  understood 
and  known  that  every  man  who  voted  in  a  particular 
wHy  would  receive  a  sum  of  money,  that  large 
amounts  were  deposited  for  that  purpose  which  yoa 
might  never  be  able  to  trace  to  the  candidate,  or  to 
any  one  of  his  agents ;  but  yet  you  would  be  able 
to  prove  that  there  was  an  organised  and  extensive 
system    of  bribery    carried    on   in   the    borough, 
an   election  under  such  circumstances   conld  be 
allowed    to  stand.     Take,   then,  the  case  of   an 
organised  system    of   treating.     I    am    speaking 
now  of   cases  in  which   nothing  oould  be  traced 
to    the    candidate    or  his    agents;    but    suppose 
that  at  the  head  of   every  street  food  and  drink 
were  provided  in  large  quantities,  and  places  for 
eating  and  places  for  drinking  opened,  as  to  which 
it  was  known  that  every  voter  who  wished  to  go 
thither  and  seek  for  food  or  for  drink  would  receive 
it,  provided  he  was  a  voter  upon  the  side  of  a  parti- 
cular candidate,  and  that  that  was  an  organised 
system  for  the  purpose  of  debauching  the  voters  of 
a  particular   borough,  although  all  the  while  not 
traceable  to  the  member  or  to  his  agents,  so  as  to 
disqualify  him  at  future  elections,  is  it  to  be  sup- 
posed for   a  moment  that  that  organised  system 
would  not  defeat  the  election  ?    I  take  it  that  it  is 
well  settled  that  it  would  do  so,  and  that  there  is 
no  possibility  of  contesting  that  proposition.    Now, 
I  refer  to  a  case  in  which  probably  as  much  indul- 
gence was  shown  to  the  sitting  member  by  a  com- 
mittee of  the  House  of  Commons  as  in  any  case 
which  is  to  be  found  within  the  whole  ransj^e  of  the 
authorities ;  that  is  the  well-known  Dungarvan  case, 
in  which  the  present  Sir  Joseph  Napier,  afterwards 
Lord  Chancellor  of  Ireland,  was  the  chairman  of 
the  committee.     There  the  member  was  declared 
duly  elected ;  but  what  does  that  learned  chairman 
say  ?     "  Two  great  principles,"  naid  the   learned 
chairman,  "  were  always  sought  to  be  maintained : 
first,  that  the  election  should  be  free;  secondly, 
that  the  character  of  the  candidate  should  be  pure 
in  regard  to  that  election.    It  is  very  material  to 
distinguish  between  acts  by  which  an  election  may 
be  avoided,  and  the  misconduct  by  which  the  can- 
didate may  be  disqualified.    It  is  justly  observed 
by  Mr  Rogers,  in  the  seventh  edition  of  his  work 
on  elections,  that   there  are  usually  two  distinct 
issues!    first,  whether  the  election  has  been  pro- 
cured by  bribery  or  other  undue  influence;  and, 
secondly,  whether  the  sitting  member  has  been 
guilty  by  himself  or  his  agents  ?  this  second  issue 
being  subordinate  to  the  first    He  states  that  the 
second  issue  is  usually  entered  into  with  a  view  to 
incapacitate  the  sitting  member  from  becoming  a 
candidate,  supposing  the  election  should  be  declared 
void.    On  such  an  issue  it  becomes  the  very  essence 
of  the  inquiry  to  show  that  he  was  cognisant  of  the 
corruption  ;  for  the  object  being  to  fix  upon  him  a 
personal  incapacity,  strict  proof   may  be  well  de- 
manded  to   show  that  he  was  implicated  in  the 
transactions  complained  of.    The  avoidance  of  an 
election  depends  upon  the  effect  of  all  acts  done 
which  interfere  which  the  freedom  required  by  law. 
The  disqualification  of  a  candidate  arises  from  his 
culpability  in  what  he  does,  or  causes  to  be  done,  or 
attempts  to  do,  for  the  purpose  of  procuring  a  re- 
turn by  undue  influence.     These  matters  are  in 
their  nature  distinct,  and  ought  not  to  be  con- 
founded."   Now,  again,  I  recur  to  the  words,  "The 
avoidance  of  an  election  depends  upon  the  effect  of 
all  acts  done  which  interfere  with  the  freedom  re- 
quired by  the  law;**  and,  acting  upon  that  well- 
settled  view  of  the  law,  Mr  Falles  yesterday,  in  his 
most    able  and   eloquent   address,  did  not    seem 
to  me  to  contend   that   an   election  might   not 
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be  avoided    by  an  organised    system  of    bribery 
or    an    organised    system    of    treating,    bat    he 
mo0t    properly    said,    **Yoa    may    hare    a    vote 
■track   off  the  poll,  and   the  voter  incapacitated 
withoat  unseating  the  sitting  member.*'     So,  un- 
doabtedly,  you  may  have  many  voters  declared 
incapacitated  and  struck  off  the  poll  upon  a  scratiny, 
without  disqualifying  the  sitting  member,  or  unseat* 
Ing  him.     80^  in  like  manner,  for  treating,  you  may 
bav«  many  votes  similarly  dealt  with  without  unseat- 
ing the  aitting  member.    But  again,  I  say,  if  the 
aggregate  of  ^ose  instances  amount  to  what  may 
be  called  an  organised  system  of  bribery,  or  an 
orranieed  system  of  treating,  pushed  to  such  extre- 
mitiea  aa  to  convince  the  tribunal  which  is  deciding 
«pon  the  case  that  freedom  of  election  has  not 
eziated,  then  that  election  ought  to  be  and  will  be 
avoided,  although  it  may  not  have  the  consequence 
of  diaqualifying  for  a  future  election  the  sitting 
membn*.    Mr.  Palles,  in  his  very  clear  and  astute 
argument,  assimilated  intimidation  to  bribery  and 
treating ;  but,  at  the  same  time,  tried  to  limit  the 
oonaequence  of  acts  of  intimidation,  and  he  used  a 
very  remarkable  phrase,  that  '*  it  must  be  the  com- 
munism of  intimidation."  Now,  I  adopt  that  ezpres- 
aion,  though  probably  it  is  not  a  strictly  accurate 
expression ;  Jut  to  my  mind  it  conveys  a  great  deal ; 
and  the  way  in  which  I  accept  it  is  this,  that  to  put 
intimidation  upon  a  parallel  with  bribery  and  treat- 
ing, it  must  be  spread  over  such  an  extent  of  ground, 
it  must  permeate  through  the  community  to  such 
an  extent  that  the  tribunal  considering  the  case, 
and  ultimately  to  decide  upon  it,  is  satisfied,  if  it  be 
so,  that  freedom  of  election  has  ceased  to  exist  in 
consequence.     If  that  be  the  case,  I,  for  my  part, 
see  no  distinction  between  the  law  as  to  an  organised 
system  of  bribery,  an  organised  system  of  treating, 
and  an  organised  system  of  intimidation.  This  dis- 
tinction was  taken,  before  some  Committees  of  the 
House  of  Commons  constituted  as  they  were,  that 
intimidation,  however  extensile  it  might  be,  unless 
it  had  a  substantial  influence  upon  the  fate  of  the 
election,  could    not  result  in   the  election  being 
declared  void.     And  Mr  Palles,  with  the  great 
industry    which    he    always    shows,   and    which 
assures    me   tiiat   everything   that   can    be   said 
upon    bis   side  has  been  brought  forward,  men- 
tioned   a    number   of    cases,  and   particularly,  I 
think,  referred  to  the  Roxburgh  case,  which   may 
he  considered  a  leading  case  upon  the  subject. 
This  case  of  the  Roxburgh  election,  reviewing  as  it 
did  almost  all  the  antecedent  decisions,  was  argued 
by  one  of  the  most  eminent  Parliamentary  lawyers. 
I  allude  to  Mr.  Austin,  who  was  perhaps  the  most 
eminent   advocate  who  ever  argued  before  com- 
mittees of  the  House  of  Commons.  After  reviewing 
those  authorities  (I  believe  it  is  stated  in  the  notes 
that  these  cases  had  been  very  carefully  examined, 
so  as  to  insure  their  accuracy  even  in  the  argu- 
ments of  counsel),  Mr.  Austin  thus  sums  up  the 
result  of  all  these  cases : — '*  In  the  Reports  of  Perry 
and  Koapp  are  to  be  found  collected  cases  of  riots, 
beginning  with  the  year  1624,  and  ending  with  the 
Cmfentry  case  in  1827.    Among  them  are  only  two 
instances  in  which  the  election  was  not  set  aside. 
The  Pcmisfraet  election  in  1624  was  set  aside.    The 
Somthuark  election  in   1702  was  set  aside,  though 
several  witnesses  swore  that  they  never  knew  a 
quieter  election.    Three  Coventry  elections  in  1706, 
1722,  and  1786 ;  two  l^eatminster  elections  in  1722 
and  1741 ;  the  Pmtefract  in  1768;  the  Morpeth  in 
1774  ;  the  Ooventrg  in  1781 ;  and  the  Nottingham  in 
1803,  were  all  set  aside  on  account  of  riots.    The 
Coventry  elections  in  1827  and  in  1888  are  the  only 
instances  of  petitions  not  being  successful  where 
riots  have  been  proved."    And  then   Mr.  Austin 
goes  on  to  explain  why  he  thinks  even  that  the  late 
Ooventiy  decision  is  not  an  authority,  because  he 


says,  that  before  the  committee  came  to  the  con- 
clusion of  the  inquiry,  it  appeared  that  the  petition- 
ing candidates,  "Mr.  Tyler  and  his  colleague,  aban- 
doned the  contest,  and  retired  without  any  reference 
whatever  to  the  riots,  and  consented  to  the  return 
of  the  sitting  members  without  any  protest  against 
the  validity  of  the  election."  But  notwithstanding 
the  very  able  argument  of  Mr.  Austin,  Mr.  Palles 
very  properly  Baid,  and  relied  upon  the  fact,  that 
this  committee  in  the  Roxburgh  case  arrived  at  reso 
lutions,  showing  that  riots  had  taken  place,  but 
still  allowing  the  sitting  member  to  hold  his  seat. 
Now  it  appears  upon  the  resolutions  of  that  com- 
mittee, *'  That  it  appears  to  this  committee,  that  at 
the  late  election  for  the  county  of  Roxburgh, 
riotous  and  tumultuous  proceedings  took  place,  in 
consequence  of  which,  according  to  the  evidence 
produced  before  this  committee,  prosecutions  were 
instituted  in  the  Justiciary  Court  of  Scotland,  upon 
which  prosecutions  certain  of  the  offenders  were 
convicted.  That  the  committee  are  of  opinion  that 
the  riots  were  not  of  such  a  nature,  nor  of  so 
long  a  duration,  as  to  prevent  the  votes  of  the 
electors  of  the  same  county  of  Roxburgh  being  taken 
in  the  matter  of  such  election."  That  was  their 
decision.  And  the  basis  of  this  decision  is,  that 
although  there  were  riots,  yet  they  were  not  of  such 
a  nature,  or  of  so  long  a  duration,  as  to  prevent  the 
votes  ojf  the  electors  being  taken.  But  even  that 
resolution  was  not  arrived  at  unanimously  by  the 
committee.  On  the  contrary,  the  minority  of  the 
committee  moved  that  the  election  should  be  de- 
clared null  and  void  by  reason  of  the  adjournment 
and  premature  close  of  the  poll  at  Hawick,  whereby 
the  electors  of  that  district  were  deprived  of  a  por- 
tion of  the  period  allowed  by  law  for  the  exercise  of 
the  franchise.  And  that  proposition  on  a  division 
of  the  committee  was  negatived  by  six  to  three,  the 
committee  consisting  of  nine  members  And  the 
resolution  arrived  at  was  only  on  the  ground  that 
the  interruption  of  the  poll  or  "  the  riots  were  not  of 
such  a  nature,  nor  of  so  long  a  duration  as  to  pre- 
vent the  votes  of  the  electors  of  the  same  county  of 
Roxburgh  being  taken  in  the  matter  of  such  elec- 
tion." Accordingly  it  was  held  that  the  sitting 
member  should  retain  his  seat.  The  distinction  to 
which  I  was  referring  may  be  illustrated  in  the  foU 
lowing  manner: — ^Let  me  suppose  that  fifty  men 
were  shot  dead  (if  the  argument  is  worth  any- 
thing, it  must  be  pressed  to  that)  outside  this 
court-house  upon  the  21st  of  last  November, 
every  single  man  of  them  coming  up  with  Sir 
Leopold  M*Clintock's  ticket  in  his  hand,  from 
his  tally-room,  to  register  his  vote  on  his  behalf, 
every  one  of  their  lives  might  be  taken  away 
and  yet  that  being  admitted,  and  proved,  and  con- 
ceded, the  election  should  still  not  be  declared  a 
void  election.  That  is  the  proposition,  because  by 
the  very  able  argument  of  Mr  Heron,  seconded  and 
enforced,  and  losing  nothing  of  its  weight,  but  as  I 
think  gaining  as  it  went  along,  by  the  admirable 
argument  of  Mr  Palles,  it  is  contended  that  pro- 
vided the  sitting  member  has,  at  the  close  of  the 
poll,  a  majority  of  registered  electors,  be  it  ever  so 
small  (and  I  lay  no  stress  upon  the  circumstance 
that  it  was  here  of  the  very  smallest,  because  in  the 
view  I  take  of  this  case  it  is  not  to  be  decided  by 
mere  numerical  calculations),  then  no  matter  what 
happens  outside  that ;  no  matter  how  many  electors 
are  assaulted ;  no  matter  how  many  are  driven  from 
the  polling  booths ;  no  matter  how  many  men  are 
hunted  through  the  fields,  and  are  obliged  to  go  bv 
devious  ways  and  across  paths,  in  order  to  get  back 
to  their  homes,  or  to  the  conveyances  which  are  to 
take  them  to  their  homes  ;  no  matter  how  much 
blood  has  been  shed  ;  no  matter  how  much  spiritual 
intimidation  has  been  brought  to  bear  upon  the 
electors ;  still  if  the  candidate  who  is  returned  upon 
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the  day  of  the  polling  by  the  high  sheriff  is  able  to  | 
take  his  pen  and  say,  there  are  1000  electors  on  the 
reteister  for  the  Borough  of  Drogheda,  my  seat 
cannot  be  in  any  way  endangered,  or  the  election 
declared  null  and  roid,  because  I  have  polled,  no 
matter  by  what  means,  501  electors.  To  be  of  any 
value  the  argument  must  be  pressed  to  that,  unless 
(which  is  an  impossibility)  the  other  candidate  can 
show  that  he,  but  for  the  violence  which  was  used, 
would  have  had  a  majority  on  the  day  of  the  poll. 
I  must  at  once  say  that  that  is  a  proposition  from 
which  I  wholly  and  entirely  dissent  It  is  subver- 
sive, in  my  mind,  of  the  whole  principle  of  freedom 
of  election.  Again,  it  is  said  by  both  of  the  counsel 
for  the  sitting  member,  that  freedom  of  election  is 
secured,  provided  that  the  majority  are  shown  to 
have  had  the  power  of  recording  their  votes.  I 
deny  that  altogether.  This  is  not  solely  a  contest 
between  Mr  Benjamin  Whitworth  the  sitting  mem- 
ber, and  Sir  Leopold  M*Clintock  the  petitioner. 
There  is  another  and  a  greater  interest  than  belongs 
to  either  of  them;  there  is  the  public  interest. 
The  liberties  of  the  people  of  this  country  are 
involved  in  the  freedom  of  election ;  and  I  say  that 
the  humblest  individual,  the  poorest  unit  in  the 
whole  of  the  constituency  of  the  county  of  the  town 
of  Drogheda,  has  as  good  a  right  freely,  without 
fear,  without  favour,  without  intimidation  of 
any  kind  or  description,  to  come  into  this  court- 
house upon  the  day  of  the  election  as  the 
richest  man  upon  the  register,  and  as  good  a 
right  as  the  great  majority  of  that  constituency. 
Take  it  that  a  candidate  has  by  tiie  most  legitimate 
means,  without  any  injury  whatsoever  being  in- 
flicted upon  anyone,  without  any  coercion,  without 
any  bribery  or  treating,  obtained  the  votes  of  nine- 
tentbs  of  the  constituency  in  his  favour,  yet  it  is  of 
yital  importance  to  the  public  weal  that  the  remain- 
ing tenth  should  be  able  to  record  their  votes  and 
to  express  their  opinions.  It  is  alleged  that  the 
respondent  had  the  majority  of  the  whole  con- 
stituency, namely,  I  think  365.  There  were  some 
of  them  who  gave  evidence,  who  said  that  they 
would  have  voted  otherwise,  but  for  intimidation. 
Men  absolutely  came  up  here,  and  swore  that  they 
had  promised  their  votes  to  Sir  Leopold  M^Clintock, 
and  that  they  would  have  exercised  the  franchise  in 
his  favour,  "  If  I  had  been  protected,"  was  the  ex- 
pression used  by  one  man  ;  "  but  he  was  afraid  of 
his  life,"  was  the  expression  of  another.  Take  away 
these  two  or  three  votes  (though  I  say  again  I 
attach  no  value  to  the  numericiS  argument,  as  I 
call  it),  and  even  that  sorry  argument  disappears, 
namely,  as  to  haying  a  majority  of  the  constituency. 
Then  it  is  said,  how  is  the  party  to  show  Uiat  it  did 
not  influence  the  election  ?  The  petitioner  should 
prove  that  it  did.  First,  you  are  to  obtain  a 
majority  by  violence,  by  intimidation,  and  by 
undue  influence ;  and,  having  then  so  got  a  majo- 
rity, you  are  to  turn  round  on  the  other  party,  and 
say,  "  You  are  in  the  minority,  and  you  must  show 
that  the  mind  of  each  voter  that  composed  that 
majority,  so  as  to  place  me  ahead  of  you,  has 
been  influenced  by  this  intimidation."  In  the  case  of 
bribery  it  might  be  hard,  if  there  was  an  exten- 
sively organised  system,  to  trace  it  to  each  indi- 
vidual ;  and  in  the  case  of  treating  detection  would 
be  still  more  difficult.  But  even  there  you  have 
something  to  lay  your  hands  upon;  you  have 
money,  you  have  food,  you  have  drink,  but  who  is 
there  that  will  venture  to  gauge  the  influence  of 
intimidation  ?  Who  will  say  how  far  that  reaches  ? 
Who  will  be  able  to  tell  what  the  effect  of  intimi- 
dation is  upon  the  human  mind?  It  is  true  that 
you  may  prove  that  a  man  has  been  told,  standing 
outside  the  court-house,  **  If  you  go  in  and  vote  for 
Sir  Leopold  M*Clintock  your  brains  will  be  dashed 
out"     That  will  show  that   that  man  has  been 


intimidated  ;  but  will  any  man  say  that  if  there  are 
half  a  dozen  voters  standing  by  whilst  that  same 
observation  is  made,  the  influence  of  that  threat, 
directed  specially  against  him,  will  not  operate 
upon  them  ?  How  is  the  limit  to  be  fixed  ?  How 
U  I  lie  influence  of  intimidation  to  be  traced?  I 
will  put  a  case  which  I  am  sorry  to  say  is  not  an 
imaginary  one.  Supposing  that  a  minister  of 
religion  were  to  say  to  an  individual  voter,  *'  If  you 
do  not  vote  in  a  particular  way,  and  if  anytiung 
should  happen  to  you,  between  this  time  and  the 
time  at  which  you  should  reach  your  dwellinghonse, 
your  immortal  soul,  your  salvation,  will  be  perilled," 
who  is  to  say  what  would  be  the  extent  of  the  influ- 
ence of  that  observation,  proceeding  from  the 
mouth  of  a  minister  of  religion,  upon  the  whole  of 
his  congregation?  It  is  not  possible  to  give  evi- 
dence in  a  court  of  justice  which  would  carry  out 
the  proposition  which  has  been  laid  down  by  the 
counsel  for  the  respondents  here ;  and  if  at  all  it  is 
to  be  made  a  matter  of  evidence,  the  onus  of  proof 
should  be  thrown  upon  them  to  show  that  when  the 
law  has  been  violated,  when  gross  outrage  and  inti- 
midation have  been  organised,  that  intimidation 
and  that  violence  have  not  produced  their  natural 
consequences,  namely,  terrifying  the  people  from 
the  exercise  of  their  legitimate  franchise.  Now 
let  us  come  to  the  facts  of  this  case.  Friday,  13th 
Nov.,  was  the  flrst  day  of  Sir  Leopold  M'Clintock's 
canvass.  His  flrst  witness,  Mr.  Cairns,  can- 
vassed with  him,  and  says  that  at  flrst  they  were 
well  and  respectfully  received,  and  that  there  was 
no  incivility.  On  the  Monday  they  attempted  to 
canvass,  and  then,  he  says,  the  whole  character  and 
appearance  of  the  place  was  changed,  and  they  were 
immediately  met  with  insults  from  the  mob.  Now,  to 
that  I  call  particular  attention ;  they  were  imme- 
diately met  by  a  violent  mob,  and  that  very  mob, 
Mr.  Cairns  says,  closed  upon  him,  and  tried  to  throw 
him  down,  very  near  this  court-house ;  and  then 
there  is  this  remarkable  circumstance,  which  has 
not  been  much  commented  upon,  but  which  I  take 
to  be  the  opening  of  the  whole  of  this  inquiry 
In  that  mob  were  two  solicitors,  one  of  them 
Mr.  Clinton,  and  the  other  Mr.  Verdon.  Mr. 
Clinton,  turns  out  to  have  been  the  conducting 
agent  of  Mr.  Whitworth,  and  he  was  in  that  mob, 
and,  as  Mr  Cairns  says,  was  countenancing  that 
mob.  On  the  Tuesday,  Mr.  Cairns  says,  it  became 
hopeless  to  canvass,  from  the  state  of  the  town. 
Wednesday  is  the  day  of  nomination.  On  the  day 
before  the  polling  in  this  place  Mr.  Whitworth  is 
staying  at  a  particular  hotel,  which  I  think  is  called 
Simcock's  Hotel,  and  on  the  evening  of  this  day  the 
people  outside  are  addressed  from  the  window  of 
that  hotel.  Beyond  the  possibility  of  doubt  it  is 
established  that  there  were  a  number  of  Roman 
Catholic  clergymen  in  that  room  upon  that  evening. 
The  flrst  gentleman  who  speaks,  and  who,  I  think, 
is  the  Rev.  Mr  Murphy,  as  distinguished  from  the 
Rev.  Dr.  Murphy,  said,  "  He  would  advise  them 
seriously  to  be  fully  prepared,  for  the  Orange  party 
in  Drogheda  were  anxious  and  panting  to  crush 
them.  He  never  wished  any  man  to  do  wrong ;  but 
he  must  again  call  on  them  to  be  preparsnl,  for  the 
Drogheda  Orangemen  had  secured  the  assistance  of 
500  of  their  brethren  in  Dublin.  Those  Catholics 
who  are  on  the  side  of  the  Orangemen  must  be  put 
down;  they  must  be  crushed  at  any  risk.  They 
should  therefore  be  well  prepared  for  them,  for  it 
was  a  terrible  crisis:"  that  is  the  first  speaker; 
then  comes  the  address  of  the  next  gentleman,  the 
Rev.  Mr.  M^Kee,  and  he  said,  **  the  Orangemen  of 
Dublin  were  on  the  next  day  to  come  down  to  Drog- 
heda; if  those  men  should  come,  let  them  hurl 
them  into  the  Boyne.  Let  the  people  meet  them 
in  the  morning  at  the  train,  and  give  them  a  warm 
reception.*'    The  first  gentleman  says  that  "The 
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Catholics  who  are  oq  the  ride  of  the  Orangemen 
moat  be  crushed  ac  any  risk,**  and  then  the  next 
gentleman  says,  "Let  them  hurl  the  Orangemen 
into  the  Boyne ;  let  the  people  meet  them  in  the 
morning  at  the  train,  and  give  them  a  warm  recep- 
tion." Again,  this  passage  occurs :  *'  He  advised  all 
who  heard  him  to  bring  their  friends  to  the  poll, 
to  marshal  their  forces  early  in  the  morning,  and 
when  they  were  about  to  charge,  say,  *■  Friends  of 
freedom,  charge  them  home  ;  foes  of  freedom  faugh' 
orbaltaqk  V  "  which  we  all  know  is  "  Clear  the  way." 
Then  again  he  says :  "  The  would-be  C^atholic 
m^odber,  Mr.  Brodigan,  and  Orange  emissaries  from 
hell,  had  come  among  them  at  this  critical  junc- 
ture ;  he  advised  the  people  to  be  faithful  in  fol- 
fowing  the  advice  of  their  clergy."  This  is  another 
clergyman,  the  Rev.  Mr.  Gavin  :  **  Yesterday,  in  the 
city  of  Dublin,  some  of  the  friends  of  ascendancy 
in  this  town  hired  300  assassins  to  come  down  and 
butcher  the  Catholics  of  Drogheda.  He  asked  them 
would  they  meet  them ;  he  assured  them,  on  the 
word  of  a  priest,  that  what  he  said  was  a  fact,  that 
some  party  in  favour  of  the  Orange  candidate  here 
went  to  Dublin  and  purchased  the  tag-rag  and  bob- 
tail of  Orangedom  to  come  down  and  butcher  them 
to-morrow,  and  he  did  not  want  the  people  of  Drog- 
heda to  treat  those  hirelings  as  they  deserved." 
Mr.  M^Kee  is  the  first  person  who  calUd  upon  them 
to  go  to  the  station  to  meet  these  so-called  Orange- 
men at  a  particular  hour  in  the  morning,  and  to 
throw  them  into  the  Boyne.  What  takes  place? 
The  crowd  outside  say  (and  this  is  admitted),  "  We 
will,  father,  meet  them ;"  it  is  proved  distinctly 
that  they  cried  this  out  from  the  crowd.  The  next 
morning,  at  half -past  eight  o'clock  down  came  Mr. 
Hamilton  and  some  two  or  three  voters  by  the  early 
train,  and  they  wanted  to  go  up  the  town  to  vote. 
There  was  a  resident  magistrate  there,  Mr.  Reed, 
who  had  with  him  a  number  of  constabulary  and  a 
number  of  soldiers  ;  and  that  gentleman  tells  the 
gentlemen  who  had  arrived  at  that  early  hour  of 
the  morning,  that  they  could  not  with  safety  go  up 
to  the  town.  He  said  that  he  could  not  escort 
those  voters  up,  and  as  a  matter  of  fact  they  were 
not  escorted  up,  until  the  other  party  had  arrived  ; 
to  what  then  took  place  I  shall  have  to  refer  in 
more  detail  in  another  branch  of  the  case.  Mr. 
Hamilton  is  with  those  four  men  whose  names  are 
Semple,  McDonald,  Usher,  and  Devine;  Semple 
appears  to  have  been  a  man  of  a  better  class  than 
the  rest ;  probably  he  felt  that  he  had  friends  in 
the  bystanders,  and  that  he  was  known ;  at  all 
events,  he  goes  up  alone  and  votss  for  Sir  Leopold 
McClintock,  and  does  so  in  safety ;  it  is  an  f*xtra- 
ordinary  circumstance ;  McDonald  disappears,  no 
one  knows  how  or  whither,  but  he  got  back  home 
in  some  way,  and  did  not  vote  ;  Usher  and  Devine 
remained  with  Mr.  Hamilton;  Mr.  Hamilton  is 
said  to  be  the  agent  over  the  property  on  which  they 
live.  It  is  said,  on  the  other  hand,  that  there  was 
tyranny  established  over  those  voters ;  that  may  or 
may  not  be,  but  so  far  as  the  evidence  is  given  here, 
it  does  not  go  very  far,  because  the  letter  by  which 
those  voters  were  canvassed  is  produced.  Mr. 
Hamilton  says :  '*  Sir  Leopold  McClintock  is  going 
up  for  the  borough  of  Drogheda,  and  you  will 
oblige  me  by  giving  him  your  vote  ;"  he  gives  them 
half  a  sovereign  to  go  up  to  Dublin  to  amuse  them- 
selves with,  and  on  the  morning  of  the  election  they 
are  here  wiUi  Mr.  Hamilton  at  the  station ;  they 
being  here,  Mr.  Whitworth  arrives  on  the  scene, 
and  so  does  Mr.  Clinton,  who,  mark,  was  identified 
with  the  very  first  violent  mob  that  was  acting  in 
this  town,  and  who  is  the  conducting  agent  of  Mr. 
Whitworth:  Mr.  Whitworth  is  up -with  his  con- 
ducting agent  at  the  station,  when  it  is  sur- 
round^ and  filled  by  an  admittedly  most  violent 
mob,   because  it  must   have    been   violent,    as  it 


n 


intimidated  Mr.  Reed,  the  resident  magistrate; 
they  are  armed  with  sticks ;  they  are  armed,  as  one 
of  the  clergymen  told  us,  with  railway  bolts,  those 
joining  bolts  about  a  foot  long,  to  which  nuts  are 
attached,  by  which  two  rails  are  laid  together  and 
joined,  and  they  are  flourishing  these  weapons. 
Whilst  this  scene  is  going  on  those  two  voters  are 
appealed  to  by  Mr.  Whitworth,  and  to  one  of  them 
Mr.  Whitworth  says,  "  For  whom  will  you  vote  ? 
The  crowd  being  round  them  in  this  way,  and  at 
the  same  time  two  or  three  iron  bolts  being  held 
up  in  his  face,  Usher  says,  "  I  will  vote  for  you," 
and  he  has  come  on  the  table  since  and  said  that  he 
did  it  to  save  his  life.  The  moment  he  says  that, 
Mr.  Whitworth  says,  "  Come  along  here."  I  do  not 
mean  to  say  with  any  criminal  intent  as  to  coercing 
this  man,  but  he  takes  him  away,  and  he  is  imme- 
d lately  hoisted  upon  the  shoulders  of  the  people, 
and  they  carry  him  off  to  Mr.  Whitworth's  tally- 
rooms  ;  he  declares  that  he  went  to  vote  for  Mr. 
Whitworth,  but  he  never  voted  for  Mr.  Whitworth ; 
that  was  a  most  remarkable  ciroumstance.  What 
takes  place  with  Devine  ?  "  For  whom  do  you 
vote  ?  "  he  is  asked,  and  he  replies,  **  I  will  not  vote 
for  anyone ;"  and  Mr.  Whitworth,  according  to  his 
own  statement,  leaves  that  place ;  but  almost 
instantaneously,  as  Mr.  Hamilton  and  Devine  de- 
scribe the  scene  (and  their  description  of  it  is 
entirely  uncontradicted),  that  mob,  in  which  two 
minutes  before  Mr.  Whitworth  and  his  agent  Mr. 
Clinton,  were  in  close  contact,  seize  this  man 
Devine  and  drag  him  away,  as  he  says  himself,  and 
put  him  on  a  car ;  six  men  get  up,  three  on  each 
side,  and  instead  of  this  man,  who  we  are  asked  to 
believe  willingly  went  on  the  car,  being  placed  on 
the  side  of  the  car,  he  is  thrown  on  his  back  on 
the  well  cushion ;  and  so  carried  up  to  Mr.  Whit- 
worth's  committee-rooms.  The  learned  judge  here 
reviewed  the  evidence  which  showed  that  voters 
were  assaulted  over  the  bayonets  of  the  soldiery, 
and  that  the  latter  were  prepared  *•"  literally, 
as  if  they  were  entering  an  enemy's  country." 
He  then  referred  to  the  personal  action  of  Mr. 
Whitworth : — "  At  one  or  two  o'clock  in  the  day," 
says  Mr.  Whitworth,  "I  myself  went  wherever  I 
heard  there  was  a  voter  who  was  likely  to  register 
his  vote  against  roe,  and  I  absolutely  offered  him 
my  protection,  with  the  high  sheriff  or  somebody 
else,  to  take  him  up  to  the  poll."  The  whole  of 
that  evidence  had  a  most  powerful  effect  upon  my 
mind  in  the  opposite  direction  to  that  which  it  was 
doubtless  intended  to  produce.  Did  ever  anyone 
hear  in  a  legitimately  conducted  election,  where 
there  was  fre^om  of  election,  of  a  man  coming  and 
canvassing  against  himself  ?  Did  ever  anyone  hear 
of  a  committee  of  one  candidate  going  and  suggest- 
ing to  voters  in  the  other  interest  to  come  up  and 
poll  ?  "1  will  give  you  an  escort,"  says  Mr.  Whit- 
worth ;  and  can  any  man  say  he  believes  that  voters 
who  come  from  great  distances,  as  one  gentleman 
did,  160  miles  at  least,  from  Clew  Bay  in  the  west 
of  Ireland  to  Dublin,  and  another  who  came  from 
Waterford  to  Dublin,  whom  the  Queen's  troops, 
cavalry,  infantry,  constabulary,  magistrates,  the 
whole  civil  and  military  power  that  could  be 
organised  in  this  town,  were  not  able  to  protect, 
would  be  safe  in  coming  up  to  the  poll  even  with 
Mr.  Whitworth?  But  if  that  be  so,  and  if  the 
gentlemen  who  offered  to  bring  voters  up  to  the 
poll  (Mr.  Chad  wick  was  one  and  Mr.  Gradwell  was 
another)  had  the  power  of  doing  what  all  this  mili- 
tary authority  could  not  effect,  what  is  the  natural 
logical  conclusion?  Why,  that  the  whole  of  the 
people  of  this  town  were  obedient  to  their  nod,  and 
that  they  could  call  them  off  from  violence  or  en- 
courage them  on  to  it  at  any  moment  exactly  as 
they  thought  would  best  suit  the  interests  of  their 
candidate,  and  that  they  only  offered  this  protection 


182 


MAGISTBATE8'  QASSS. 


Q.B.J 


Hall  (app.)  o.  Pottbr  (retp.) 


[Q.B. 


when,  awaking  to  a  sense  of  what  had  heen  done, 
they  saw  that  no  such  election  could  be  declared 
free,  and  that  eyerj  election  must  be  declared  roid, 
in  which  such  an  intolerable  infraction  of  the  liberty 
of  the  subject  had  taken  place.  To  my  mind  the 
whole  of  that  shows  better  than  any  eyidenoe  to 
what  a  state  this  town  had  been  brought,  and  how 
the  dreadful  transactions  which  had  taken  place 
operated  upon  the  minds  of  the  persons  who  were 
most  anxious  for  Mr.  Whitworth's  return,  when 
they  absolutely  went  about  the  town  canyassing 
eyery  man  who  was  supposed  to  be  in  the  interest 
of  his  opponent  to  come  up  and  register  his  yote  in 
order  to  take  out  of  his  mouth  afterwards  the  right 
to  say  that  he  had  not  an  opportunity  of  doing  so. 
I  say,  if  stones  are  thrown,  and  shots  fired,  and 
bottles  hurled,  amongst  persons  coming  up  to  register 
their  yotes,  they  are  not  bound  again  to  risk  their 
liyes  in  coming  to  the  poll ;  and  if  they  do  not  risk 
their  liyes  they  are  not  precluded  from  coming 
before  one  of  the  authorised  courts  of  the  country 
to  say,  "  It  was  not  a  free  election,  in  which  we 
could  not  haye  registered  our  yotes  without  immi- 
nent peril  to  our  existence."  The  whole  of  the 
doctrine,  that  freedom  of  election  consists  in  the 
freedom  of  the  majority  is,  I  say,  subyersiye  of  the 
rights  of  the  electors,  is  contrary  to  the  laws  of  the 
land,  and  is  irreconcilable  with  common  sense.  Who 
knows  how  many  voters  were  induced  by  terrorism 
upon  that  morning  to  yote  for  Mr.  Whitworth  ? 
How  can  it  be  told  bow  many  were  influenced  by 
seeing  that  the  other  party  were  driyen  out  of  the 
field  and  had  not  a  chance  ?  Did  not  Mr.  Whit- 
worth himself  use  that  very  argument  to  iuduce 
voters  to  poll  for  him,  namely,  that  he  had  it  oou- 
siderable  majority  over  his  opponent  ?  I  am  bound 
to  say  that  was  a  void  election ;  I  cannot  avoid 
saying  there  was  no  freedom  of  election,  and  I  shai 
certify  to  the  Speaker  of  the  House  of  Commons 
that  that  election  was  void,  and  that  Mr.  Whitworth 
was  not  duly  elected ;  and  further,  that  Mr.  Whit- 
worth, within  the  meaning  of  the  7th  section  of  the 
Act  of  Parliament,  has  been  by  himself  and  his 
agents,  guilty  of  undue  influence.  I  have  arrived 
at  the  following  resolution:  First,  that  Benjamin 
Whitworth,  E^.,  is  not  duly  elected  a  burgess  to 
serve  in  this  present  Parliament  for  the  borough 
and  county  of  the  town  of  Drogheda;  secondly, 
that  the  last  election  for  said  borough  and  county 
of  the  town  of  Drogheda  is  a  void  election  ;  thirdly, 
that  Benjamin  Whitworth,  Esq.,  wa%  by  himself, 
and  by  his  agents,  guilty  of  undue  influence  as  regards 
two  electors,  John  Devine  and  Michael  Kelly,  at 
the  last  election  for  the  said  borough  and  county  of 
the  town  of  Drogheda ;  fourthly,  that  a  system  of 
intimidation  was  organised  and  carried  out  at  the 
last  election  for  the  said  borough  and  county  of  the 
town  of  Drogheda,  subversive  of  the  freedom  of 
election,  and  outrages  were  committed  which  were 
calculated  to  deter,  and  did  in  fact  deter,  a  con- 
siderable number  of  voters  from  exercising  their 
franchise  at  such  election  ;  fifthly,  that  the  costs  of 
the  petition  be  paid  by  the  respondent. 
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Reported  bj  T.  W.  Saukdkici  and  J.  Shohtt,  Etqn., 
Barriaters-at-lAw. 

Saturday^  Nov.  6,  18G9. 

Hall  (app.)  v.  Potter  (resp.) 

Public  Health  Act  1848 — Notice  to  do  works. 

A  notice  given  to  the  owner  of  premises  under  sect.  69 
of  the  11  ^  12  Vict,  c.  63  {Public  Health  Act  1848), 
containing  directions,  some  of  which  are  ultra  vires, 
wiB  be  good,  and  may  be  enforced  in  respect  of  such 
directions  as  are  hqaL 


A  heal  board  acting  under  the  above  section,  gave  the 
respanchnt  notice  to  sewer,  level,  pave,  flag,  and 
channel  certain  premises,  including  the  gardens  in 
front  of  the  houses: 

Held,  that  although  that  part  of  the  notice  appUcable  to 
the  gardens  was  invalid,  the  rest  was  lawful,  and  that 
the  notice  therefore  could  be  enforced  pro  tanto. 

This  was  a  case  stated  under  the  20  &  21  Vict.  c.  43 
upon  the  refusal  of  justices  to  make  an  order  upon 
Uie  respondent  under  the  11  &  12  Vict.  68,  a.  69. 

The  case  stated  as  follows :— Whereas  at  a  petty 
sessions  holden  at  the  police  court,  Strangeways, 
Manchester,  in  and  for  the  division  of  Manchester, 
on  the  16th  Dec.  last  before  me,  complaint  was 
preferred  by  the  above-named  appellant,  John  Hall, 
clerk  to  the  local  board  of  health  of  the  district  ai 
Rusholme,  in  the  said  county  of  Lancaster^  that  one 
Michael  Potter,  the  respondent  above-named,  was 
on  the  7th  April  1867,  owner  of  certain  premises 
fronting,  adjoining,  or  abutting  upon  a  oertainstreet 
called  Victoria-street,  in  Rusholme,  within  the  said 
district  of  the  said  local  board  of  health,  which  said 
street  was  not  then  a  highway  repairable  by  the  in- 
habitants at  large,  and  was  not  then  sewered,  levelled, 
paved,  flagged,  and  channelled  to  the  satisfaction  of 
the  said  local  board  of  health,  and  that  the  said  local 
board  of  health  had,  by  a  certain  entry  dated  the  7th 
Aug.  <867,  sealed  with  the  seal  and  signed  by  five 
of  the  members,  and  al^o  by  the  clerk  of  the  said 
local  board  of  health,  given  to  the  said  Michael 
Potter  as  owner  of  the  said  premises,  fronting,  ad- 
joining, or  abutting  upon  the  said  street,  notioe 
within  the  space  of  two  calendar  months  from  the  date 
of  the  said  notice,  to  sewer,  level,  pave,  flag,  and 
channel  so  much  of  the  said  street  as  the  said 
premises  fronted,  adjoined,  or  abutted  upon  in 
manner'  in  the  said  notice  mentioned ;  and  the 
said  notice  further  required  the  said  respondent  to 
execute  the  said  works  in  accordance  with  a  plan 
and  section  therein  mentioned  as  being  deposited  at 
the  office  of  the  said  local  board. 

And  whereas  the  said  Michael  Potter,  as  required 
by  the  said  notice,  did  not  within  two  calendar 
months  after  the  date  of  the  said  notice,  execute 
the  works  in  the  said  notice  mentioned. 

And  whereas  the  said  local  board  executed  the 
works  required  in  the  said  notice  to  be  done  by  the 
said  Michael  Potter,  as  above  mentioned,  except  that 
they  did  not  flag  certain  gardens  included  in  the 
said  notice  and  plan,  and  mentioned  in  the  ninth 
paragraph  of  this  case.  The  said  board  also  exe- 
cuted works  of  sewering,  levelling,  paving,  and 
flagging,  and  channelling  other  parts  of  the  said 
street. 

And  whereas  an  apportionment  of  the  expenses 
incurred  by  the  said  board  in  doing  such  work  as 
was  done  by  the  said  local  board  in  the  said  street 
was  duly  made  as  required  by  the  said  Act  (11  &  12 
Vict.  c.  68,  s.  69),  and  notice  thereof,  so  far  as  re- 
lated to  the  said  premises  of  the  said  Michael 
Potter,  was  duly  given  to  him. 
I  And  whereas  the  amount  of  the  said  expenses 
apportioned,  in  respect  of  the  said  premises  of  the 
said  Michal  Potter  for  the  work  so  done,  as  a^wr- 
tioned  by  the  surveyor,  amounted  to  94^  lis.  7dL; 
and  such  sum  was  duly  demanded  of  the  said 
Michael  Potter  on  the  2nd  July  1868,  and  he  re- 
fused to  pay  the  same. 

And  whereas  the  said  Michael  Potter  was  duly 
summoned  before  me  to  show  cause  why  ao  osrder 
should  not  be  made  upon  him  for  the  payment  of 
the  said  sum  of  94^  Us.  Id,  so  as  aforesaid  de- 
manded of  him. 

And  whereas  at  a  petty  sessions  holden  on  the 
1 2th  Jan.  last,  by  adjournment  from  the  said  22nd 
Dec.  last,  the  said  complaint  was  heard  and  deter- 
niiuvd  by  me»  a  stipendiary  magistrate  appointed 
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for  the  dlTisioD  of  Manchester,  in  the  county  of 
Lancaster,  and  sitting  at  the  police  court  appointed 
in  that  behalf,  and  the  said  parties  being  there  pre- 
sent bj  attorney  and  counsel,  and  upon  such  hear- 
ing I  dismissed  the  said  summons. 

And  whereas  the  appellant  being  dissatisfied  with 
my  determination  upon  the  hearing  of  the  said  com- 
plaint, as  being  erroneous  in  point  of  law,  &C.,  I  do 
hereby  state  and  sign  the  following  case. 

The  facts  mentioned  in  the  recitals  hereinbefore 
contained  were  proyed,  and  it  was  also  proved  that 
the  said  premises  of  which  the  said  Michael  Potter 
was  the  owner,  fronted,  adjoined,  or  abutted  upon 
the  said  Victoria- street  to  the  extent  of  201  ft.  8in., 
coextensive  with  such  street.  It  was  also  proved  that 
a  portion  of  such  premises,  viz.,  154ft.  Gin.  in  length, 
and  2yds.  21  in.  in  breadth,  was  composed  of  small 
gardens  enclosed  in  front  of  the  houses  there  situate, 
of  which  the  said  Michael  Potter  was  owner.  It 
was  also  proved  that  no  part  of  the  said  gardens 
had  ever  been  dedicated  to  or  used  by  the  public. 
The  notice  so  given  to  sewer,  level,  pave,  flaig,  and 
chauiid  referred  to  a  plan  deposited  in  the  office  of 
the  said  local  board,  and  included  the  land  forming 
the  said  street,  and  also  the  land  forming  the  said 
gardens ;  the  length  of  the  said  street,  as  shown  in 
»uch  plan,  was  63dft.  6in.,  and  the  width  thereof 
36f  c,  including  nevertheless  in  such  SGft.  the  said 
gardens,  so  far  as  the  same  were  co-extensive  with 
the  said  street  as  aforesaid. 

I  held  the  notice  to  pave,  sewer,  level,  flag,  and 
channel  to  be  informal  and  invalid,  because  it  re- 
quired the  respondent  to  do  that  which  the  said 
local  board  had  I  considered  no  authority  to  require 
the  respondent  to  do,  inasmuch  as  it  required  the 
respondent  to  flag  the  land  forming  the  said  gar- 
dens in  front  of  the  respondent's  house.  I  request 
the  opinion  of  the  court  on  the  following  question : 
Was  the  said  notice  of  the  7th  Aug.  1867  a  bad 
notice,  and  altogether  invalid,  on  the  ground  above- 
mentioned,  or  a  good  and  valid  notice,  so  far  as  it 
related  to  the  said  works  so  actually  executed  by  the 
said  board? 

If  the  court  shall  be  of  opinion  that  the  notice  of 
the  7th  Aug.  1867  was  bad  and  altogether  invalid, 
for  the  reason  above  stated,  then  my  determination 
is  to  stand ;  otherwise,  the  case  is  to  be  remitted 
back  to  me,  with  the  opinion  of  the  court  thereon, 
fur  the  further  hearing  of  the  case  before  me. 

H.  L.  Traffobd. 

\V.  H.  Cole  appeared  for  the  appellant.— Admit- 
ting that  the  notice  is  too  extensive  it  is  good  pro 
toHio,  and  the  magistrate  ought  not  to  have  dis- 
missed the  summons,  but  have  heard  it  and  have 
made  an  order  in  respect  of  that  part  which  was 
good.  That  part  of  the  order  which  referred  to  the 
paving  of  the  garden  might  be  bad,  whilst  the  re- 
mainder of  the  notice  may  have  been  perfectly  good. 
He  cited 

The  Mayor  of  Manchester  v.  Cheatham^  31  L.  J. 

173,  M.  C. ;  1  L.  T.  Rep.  N.  S.  54.1 ; 
Beg,  V.  The  Newport  Local  Board  of  Health,  32 

L.  J.  97,  M.  C; 
Caley  v.  The  Local  Board  of  Hull,  5  B.  &  S.  815. 

Qunin,  Q.  C.  {Baylis  with  him)  appeared  for  the 
respondent. — ^The  notice  was  bad,  inasmuch  as  it 
contained  an  order  to  pave  a  garden,  which  was 
ultra  vires.  With  such  a  notice  the  respondent 
would  be  quite  unable  to  ascertain  what  he  was 
really  required  to  do.    He  cited 

Parkinson  v.  The  Mayor  of  Blachbwm,  33  L.  T. 
Bep.  119. 

CoGKBURN,  C.  J. — I  think  that  the  contention  of 
the  appellant  is  correct.  He  gave  the  respondent  a 
notice  which  it  is  admitted  is  bad  as  to  part,  inas- 
much as  it  called  upon  him  to  pave  and  flag  a  part 


of  his  garden,  and  represented  that  as  part  of  the 
work  to  be  done  under  the  plan  served  along  with 
the  notice.  There  was  thus  a  mistake  as  to  this  part 
of  his  notice,  while  the  other  part  of  the  notice 
which  required  the  respondent  to  pave  and  flag  the 
road  abutting  on  his  property  was  good.  The  ques- 
tion is,  whether  the  notice  was  valid  pro  tanto  f  and 
I  think  it  was.  It  is  true  the  board  could  not  call 
upon  him  to  pave  and  flag  part  of  the  property  re- 
presented on  the  plan ;  but  the  owner  must  have 
known  this,  inasmuch  as  it  was  his  own  property, 
and  so  that  the  notice  could  not  apply  to  that  por- 
tion of  the  plan.  It  would  lead  to  great  inconve- 
nience and  confusion  if  every  time  the  board  went 
beyond  the  line  and  included  in  their  notice  some- 
thing which  they  could  not  enforce,  the  owner  could 
remain  acquiescent  until  a  certain  time  elapsed  and 
then  turn  round  and  set  up  the  partial  mistake  as 
freeing  him  from  all  his  obligations  to  comply  with 
the  parts  of  the  notice  which  were  valid.  As  it 
would  lead  to  great  mischief  if  that  view  were 
adopted,  I  think  this  notice  was  valid  pro  tanto,  and 
that  our  judgment  should  be  for  the  appellant. 

Lush,  IIanmen,  and  Hayes,  JJ.  concurred. 

Judgment  for  the  axmeOant 


Wednesday,  Nov,  10,  1869. 

Gibbon  Smith  (app.)  v,  Edward  Mackib  (resp.). 

Highway — Scrapings  of  a  road  deposited  on  the  sides — 
Removal  of  same—Sect,  118  of  the  8  Geo.  4,  c  126 
(the  General  Twmpike  Act), 

Upon  an  information  against  the  appeOant  for  breaking 
up  the  soil  of  certain  land  or  ground  within  25  feet 
from  the  middle  or  centre  of  a  turnpike  road  under 
sect,  118  of  the  8  Geo.  4,  c,  126  (the  General  Turn- 
pike Acf),  it  appeared  in  evidence  that  the  soil  in 
question  consisted  of  a  bank  covered  with  turf  of  from 
one  foot  to  eighteen  inches  higher  than  the  adjoining 
water  table  of  the  road,  and  that  the  appellant  had 
caused  a  portion  of  such  bunk  to  be  broken  up,  and  the 
turf  ana  soil  removed.  It  was  contended  that  the 
bank  was  formed  by  road  sand  scraped  from  the  road, 
and  sprMLd  from  ti/ne  to  time  on  the  land  by  the  road- 
side, and  that  what  had  been  broken  up  and  taken 
awau  did  not  come  within  the  \\%th  section.  It  was 
further  given  in  evidence  that  the  bank  appeared  to  have 
been  so  formed,  but  that  for  a  great  many  years  it  had 
been  covered  with  turf.  Upon  this  the  justices  con^ 
victed  the  appellant : 

Held,  that  they  were  right  in  so  doing. 

This  was  an  appeal  against  the  decision  of  the  jus- 
tices of  the  peace  for  the  county  of  Surrey  upon 
an  information  preferred  by  the  respondent — the 
surveyor  of  roads  for  the  Croydon  highway  district 
—against  the  appellant,  under  sect.  118  of  the 
3  Geo.  4,  c.  126  (the  General  Turnpike  Act),  for 
having  at  Coulsdon  in  the  month  of  Oct.  1868 
broken  up  the  soil  of  certain  land  or  ground  within 
26  feet  from  the  middle  or  centre  of  the  turnpike 
road  leading  from  Croydon  to  Reigate.  The  infor- 
mation was  heard  before  the  justices  at  a  petty  ses- 
sions held  at  Croydon  on  the  19th  Dec.  1868,  and, 
by  adjournment,  on  the  2nd  Jan.  1869,  and  the  jus- 
tices convicted  the  appellant  of  the  said  offencts 
and  adjudged  him  to  pay  Is.  for  a  fine,  and  Us.  6//. 
costs.  The  appellant  being  dissatisfled  with  the 
decision  as  being  erroneous  in  point  of  law,  gave 
notice  of  application  for  a  case  under  the  20  &  21 
Vict.  c.  43,  for  the  opinion  of  the  Court  of  Queen's 
Bench,  and  he  duly  entered  into  a  recognisance  as 
required  by  the  Act  of  Parliament,  and  the  justices 
accordingly  stated  and  signed  the  following  case : 
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On  the  east  side  of  the  turnpike  road,  leading 
from  Croydon  to  Reigate,  there  is  in  the  parish  of 
Coulsdon,  in  the  county  of  Surrey,  a  stripe  of  waste 
land  or  ground  lying  between  the  road  and  certain 
cultivated  land ;  part  of  it  was,  till  broken  up  by 
the  appellant,  covered  with  turf,  and  was  from  a 
foot  to  eighteen  inches  higher  than  the  road,  and 
part  of  this  strip  had  been  formerly  excavated  as  a 
gravel  pit,  leaving  between  the  pit  and  the  road  a 
bank  covered  with  turf,  and  from  one  foot  to  eigh- 
teen inches  higher  than  the  adjoining  water  table  of 
the  said  road.  It  was  proved  that  the  defendant  had 
caused  a  portion  of  this  bank  to  be  broken  up  and  the 
turf  and  soil  removed,  and  that  the  place  at  which 
such  breaking  up  took  place  was  within  the  distance 
of  twenty-five  feet  from  the  middle  or  centre  of  the 
said  road.  But  it  was  contended  on  his  part  that  the 
strip  of  land  in  question  was  a  bank  formed  of  road 
sand  scraped  from  the  road  and  spread  from  time  to 
time  on  the  land  by  the  road- side,  and  that  what 
had  been  broken  up  and  taken  away  did  not  come 
within  the  meaning  of  the  li8th  section  of  the 
General  Turnpike  Act,  which  it  was  urged  had  refer- 
ence only  to  the  natural  or  original  surface  of  the 
soil. 

The  respondent  (the  surveyor  of  the  road)  and  a 
labourer  employed  on  the  road,  who  were  witnesses 
for  the  prosecution,  deposed  that  the  bank  ap|)eared 
to  them  to  have  been  so  formed  from  the  scrapings  of 
the  road.  It  appeared  in  evidence  that  the  portion 
of  the  bank  which  remained  was,  after  the  appellant's 
removal  of  the  soil  in  question,  reduced  to  about 
two  feet  in  breadth,  the  gravel  pit  lying  open  im- 
mediately beyond  it.  That  as  long  as  the  witnesses 
could  rembember  (and  one  of  them  remembered  the 
bank  for  fifty  years),  the  bank  in  question,  both  the 
part  taken  away  and  the  part  left,  had  been  covered 
with  turf,  like  the  part  still  left.  No  further  evi- 
dence was  given  as  to  the  formation  or  condition  of 
the  bank  than  as  above  appears.  We  were  of 
opinion  and  found  that  there  was  not  sufl9cient  evi- 
dence to  prove  that  the  bank  so  broken  up  as  above 
mentioned  had  been  formed  by  the  accumulation  of 
road  sand,  as  alleged  for  the  defence ;  and  that  if  it 
had  been  so  formed,  the  sand  so  accumulated  had 
become  so  incorporated  with  the  original  surface  of 
the  soil,  and  that  the  said  bank  was  at  the  time  of 
committing  the  alleged  offence,  soil  of  land  or 
ground  within  the  distance  of  25  feet  from  the 
centre  or  middle  of  the  turnpike  road,  within  the 
meaning  of  the  section  in  question,  and  we  accord- 
ingly convicted  the  appellant. 

The  question  for  the  opinion  of  the  court  is, 
whether  the  conviction  be  erroneous  in  point  of 
law  ?  If  so,  the  conviction  to  be  quashed ;  if  not, 
to  stand. 

Given  under  our  hands  this  Idth  March  1869. 

T.  H.  B.  Edridgb, 
John  Eastty, 
Justices  of  the  Peace  for  the  County  of  Surrey. 

By  sect  118  of  the  8  Geo.  4,  c.  126  (The  General 
Turnpike  Act)  it  is  enacted : 

If  any  person  .  .  .  shall  make  any  drain,  jitter,  sink,  or 
wateroourse  across  or  otherwise  break  up  or  injure  the  sur- 
face of  any  turnpike  road,  or  of  any  part  thereof,  or  shall 
plough,  harrow,  or  break  ujp  the  soil  of  any  land  or  ground, 
or,  in  ploughing  or  harrowing  the  adjacent  lands  shall  torn 
his  or  their  plough  or  harrow  in  or  upon  anr  land  or  ground 
within  the  distance  aforesaid  from  the  middle  or  centre  of 
any  turnpike  road  made  or  to  be  made  .  .  .  every  person 
so  offending  shall  f  Tfeit  for  every  such  offence  408. 

Philhrick  appeared  for  the  appellant. — Mr.  Smith, 
the  appellant,  merely  took  away  the  road  sand  which 
had  be«n  scraped  from  the  road,  and  no  part  of  the 
original  soil.  It  is  contended  that  he  has  not  broken 
up  or  injured  the  surface  of  the  road.  The  pro- 
vision of  the  118th  section  was  intended  to  prevent 
the  breaking  up  of  the  original  soil,  and  not  a 
mere  deposit.    [Blackburn,  J. — What  difference  is 


there  ?  In  fact  there  is  nowadays  very  little  of  the 
natural  soil  upon  the  surface  of  the  land.  Cock- 
BURN,  C.  J.— You  say  that  if  the  soil  is  artificial  it 
may  be  removed.]  The  section  does  not  intend  to 
prevent  the  owner  of  the  soil  from  taking  away  any 
artificial  deposit.  It  does  not  say  ''break  tip  the 
land,"  but  '*  the  soil  of  the  land."  It  was  in  evi- 
dence that  the  bank  was  formed  cf  the  sand  from 
the  road.  [Cockbubn,  C.  J. — But  it  was  covered 
with  turf.  Blackburn,  J.^And  for  fifty  years 
and  upwards.  Were  not  the  justices  justified,  even  if 
it  had  been  originally  soil  from  the  road,  in  fiodioK 
that  it  had  become  incorporated  with  the  land? 
Cockburn,  C.  J. — If  it  were  not  originally  a  part 
of  the  soil,  it  certainly  had  become  such.] 

Cane,  for  the  respondent,  was  not  called  upon. 

CoGKOURN,  C.  J.— We  are  all  of  opinion  that  the 
objection  cannot  be  supported. 

JudgtMni  for  the  re^ndent. 

Attorney  for  appellant,  W,  H,  Bouflandf  Crojdon. 

Wednesday,  Nov,  17,  1869. 

CoGKRR  (app.)  V.  Cardwbll  (resp.) 

Nuisances  Removal  Acts— 18  ^  19  Vict,  c.  121,  as.  10, 
11,  12-23  ^  24  Vict.  c.  77,  s.  la— 29  ^  30  Vict, 
c.  90,   ss.    14,    21  —  Complaint   bjf  an    inhabitant — 

Notice, 

Where  proceedings  are  taken  by  an  inhabitant  under  sect 
13  of  the  23  j-  24  Vict,  (The  Nuisances  Removal 
Amendment  Act  I860),, /or  the  abatement  of  a  iiiri- 
soncs,  he  is  not  required  under  sect.  2 1  of  the  29  ^  30 
Vict.  c.  90  {The  Sanitary  Act  1866),  be/ore  taking 
such  proceedings,  to  serve  a  notice  on  the  person  ^ 
whose  act  the  nuisance  arises  requiring  him  to  abate 
the  same. 

This  was  a  case  stated  by  justices  under  the 
20  &  21  Vict.  c.  43,  as  follows : 

The  respondents  were  summoned  before  two  jus- 
tices on  an  information  by  the  appellant  laid  under 
sect.  13  of  the  23  &  24  Vict.  c.  77,  charging  them 
with  having  on  the  23rd  March  1869,  committed  a 
nuisance  by  allowing  a  certain  chimney  at  their  mill 
at  Savile  town,  nearDewsbury,  to  send  forth  black 
smoke  in  such  quantity  as  to  be  a  nuisance.  On 
the  1 9th  April  1869  the  information  came  on  to  be 
heard.  The  appellant  proved  that  he  was  an  in- 
habitant of  the  parish  or  place  in  which  the  nui- 
sance complained  of  arose,  and  he  gave  evidence  in 
support  of  the  information.  Mr.  Wilson  Heming- 
way also  proved  that  on  the  8th  June  1868  he 
informed  the  defendants  of  his  appointment  as 
smoke  inspector  of  the  Dewsbury  Union  district 
by  the  West  Riding  Association  for  the  suppression 
of  the  smoke  nuisance,  and  that  on  the  same  8th 
June  he  left  a  copy  of  the  notice  hereinafter  set 
out  at  the  respondents*  place  of  business.  Also  on 
the  20th  Oct  1868  he  personally  served  the  appel- 
lant, James  Card  well,  with  a  notice,  of  which  the 
following  is  a  copy. 

West  Biding  Association  for  the  Suppression  of  the  Smoke 
Nuisance,  statutes  18  dt  19  Vict.  o.  121 ;  23  &  24  Vict, 
c.  77 ;  29  &  30  Vict  c.  90. 

I  hereby  gire  notice  that  having  been  appointed  bj  the 
aboye-named  association  to  the  office  of  smoke  inspector 
for  the  DewsbuiT^  Union  district,  I  have  already  com- 
menced discharging  the  duties  of  that  appointment,  and 
am  now  making  obMr^ations  of  such  chimneys  as  appear  to 
me  to  be  most  noxious  with  the  view  of  laying  information 
according  to  law  for  the  abatement  of  nuisances  arisiiig 
from  dense  smoke.  All  the  chimneys  within  the  district 
will  be  inspected  as  early  as  possible,  and  if  yoa  haye  not 
already  adopted  some  proper  and  satisfactory  means  for  the 
preyention  of  smoke,  you  are  hereby  required  to  do  so  witii« 
out  further  delay,  or  summary  l^al  prooeedings  will  be 
taken  against  yon  without  further  notioe  for  any  nuissnoe 
which  may  arise  from  your  neglect. — Tours,  &c., 

Westgato,  Dewsbury.  Wilbov  HuturowAT. 
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Cocker  (app.)  v.  Cardwbll  Ci^sp.) 


[Q.B. 


Upon  the  hearing  the  following  qaestions  arose : 
'Upon  an  information  by  an  inhabitant  under 
aecc.  13  of  the  Act  28  &  24  Vict.  c.  77,  is  a  notice 
required  to  be  giren  as  under  sect  21  of  the  29  &  80 
Yict.  c  90,  by  the  nuisance  authority  or  chief  officer 
of  police  ?  and,  if  so,  was  the  notice  giyen  to  the 
respondents  sufficient  for  that  purpose?  The  jus- 
tices were  of  opinion  that  a  notice  wa.s  required,  and 
that  the  notice  given  was  insufficient.  The  ques- 
tion for  the  opinion  of  the  court  is,  whether  the 
said  justices  were  right  in  holding  that  a  notice  was 
required,  and  that  the  notice  before  referred  to,  and 
given  at  the  time  proved,  was  insufficient  ?*' 

Jdf  for  the  appellant.— The  question  is  whether 
an  inhabitant  who  prefers  a  complaint  before  the 
justices  of  the  existence  of  a  nuisance  in  his  parish 
uniler  sect.  18  of  the  23  &  24  Vict.  c.  77  is  bound  to 
give  the  notice  that  the  inspector  of  nuisances  is 
lequired  to  give  under  sect.  21  of  the  29  &  80  Vict, 
c.  90.  There  are  three  Acts  of  Parliament  material 
to  the  point— 18  &  19  Vict  c.  121,  s.  12;  23  &  24 
Vict  c.  77,  8.  13;  and  29  &  80  Vict  c.  90.  By 
sect  14  of  the  last  Act  all  three  Acts  are  to  be  con- 
strued as  one  Act  By  sect.  12  of  the  18  &  19 
Vict  c  121,  the  local  authority  may  cause  com- 
plaint to  be  made,  and  the  justices  may  order  an 
abatement  of  the  nuisance.  By  sect.  13  of  the 
28  &  24  Vict  c  77  an  inhabitant  may  make  a  com- 
plaint of  the  existence  uf  a  nuisance  before  a  jus- 
tice, who  may  issue  a  summons  requiring  the  person 
by  whose  act  the  nuisance  arises  to  appear  before 
two  justices,  who  shall  have  power  to  inquire  into 
the  complaint,  and  act  in  relation  thereto  as  in  cases 
where  complaint  is  made  by  a  local  authority  under 
8i:ct  12  of  the  18  &  19  Vict  c.  121,  and  as  if  the 
person  making  the  complaint  were  such  local 
authority.  By  sect.  21  of  the  29  &  30  Vict  c.  90, 
the  nuisance  authority  shall,  previous  to  taking  pro- 
ceedings before  a  justice,  under  sect.  12  of  the 
18  &  19  Vict.  c.  121,  serve  a  notice  on  the  person 
by  whose  act  the  nuisance  arises,  to  abate  the  same 
within  a  certain  time.  It  is  contended  that  this 
latter  notice  is  not  required  to  be  given  where  the 
proceedings  are  taken  by  an  inhabitant.  Sect  21 
of  the  29  &  30  Vict.  c.  90,  deals  with  the  duty 
and  powers  of  the  local  authority.  By  the  18  &  19 
Vict  c  121,  8.  10,  notice  of  the  nuisance  may  be 
given  to  the  local  authority  by  the  person  aggrieved. 
By  sect  11  the  local  authority  have  power  of  entry 
under  certain  conditions  in  order  to  ground  pro- 
ceedings by  them  under  sect.  12,  which  section 
•hows  what  proceedings  are  to  be  taken  by  them 
where  a  nuisance  is  so  ascertained  to  exist.  The 
notice  required  by  sect.  21  of  the  29  &  80  Vict,  c  90 
is  clearly  inapplicable  to  the  case  of  a  complaint 
preferred  by  an  inhabitant  under  sect  18  of  the 
23  &  24  Vict  c  76,  as  in  the  latter  case  the  juitices, 
after  a  summons  is  issued,  have  to  inquire  into  the 
existence  of  the  nuisance,  and  can  adjourn  the  in- 
quiry. Again,  as  these  Acts  are  to  be  construed 
as  one  Act,  suppose  the  three  Acts  formed  but  one 
Act,  then  it  is  obvious  that  sect.  21  of  the  29  &  30 
Vict  c.  90  refers  only  to  the  proceedings  taken 
under  sect  12  of  the  18  &  19  Vict  c.  121. 

No  one  appeared  for  the  respondent. 

CocKBURM,  C.  J.— I  am  of  opinion  that  the  con- 
struction put  upon  the  12th  section  of  the  23  &  24 
Vict  c  77,  by  Mr.  Jelf  is  the  right  one.  The  first 
Act  of  Parliament  to  which  our  attention  has  been 
called,  the  18  &  19  Vict  c.  121,  by  sect  11,  gives 
power  to  the  local  authority  to  enier  upon  certain 
conditions  being  complied  with  upon  premises  in 
order  to  ascertain  the  existence  of  the  nuisance. 
^iect.  12  specifies  the  proceedings  that  are  to  be 
takeu  by  the  local  authority  where  a  nuisance  is  so 


ascertained  to  exist  The  second  Act  of  Parlia- 
ment, 23  &  24  Vict  c.  77,  by  sect.  13,  enables  the 
justices,  on  the  application  of  any  inhabitant,  to 
order  the  removal  of  nuisances,  the  justices  being 
required  to  proceed  to  inquire  into  the  complaint, 
"  and  act  in  relation  thereto  as  in  cases  where  com- 
plaint is  made  by  a  local  authority  under  sect.  12 
of  the  18  &  19  Vict  c.  77,  and  as  if  the  person 
making  such  complaint  were  such  local  authority." 
Then  follows  a  proviso  that  "  it  shall  be  lawful  for 
the  said  justices,  if  they  see  fit,  to  adjourn  the 
hearing  for  an  examination  of  the  premises  where 
the  nuisance  is  alleged  to  exist."  Then  comes  the 
third  Act,  29  &  30  Vict  c.  90,  and  it  is  upon  the 
21st  section  that  the  question  arises,  whether  in  the 
case  of  proceedings  taken  by  an  inhabitant  under 
sect  13  of  the  second  Act,  23  &  24  Vict  c.  77,  it  is 
incumbent  upon  such  inhabitant  previous  to  taking 
such  proceedings  to  serve  a  notice  on  the  person  by 
whose  default  the  nuisance  arises  in  compliance 
with  clause  21  of  the  29  &  80  Vict.  c.  90.  That 
section  says  that  **  the  nuisance  authority  .  .  . 
shall,  previous  to  taking  proceedings  before  a  justice 
under  the  1 2th  section  of  the  Nuisances  Removal 
Act  1855,  serve  a  notice  on  the  person  by  whose  act 
.  .  .  the  nuisance  arises  ...  to  abate  the 
same,  and  for  that  purpose  to  execute  such  works 
...  as  may  be  necessary  within  a  time  to  be 
specified  in  the  notice."  This  is  a  distinct  and  posi- 
tive clause  requiring  the  nuisance  authority  to  give 
a  notice  to  the  defaulting  party  before  the  nuisance 
is  abated.  It  is  hardly  applicable  to  the  case 
where  proceedings  are  taken  by  an  inhabitant. 
Certain  powers  are  given  in  this  section  to  the  nui- 
sance authority,  which  the  Legislature  has  not 
entrusted  to  an  inhabitant  These  Acts  are  to  be 
construed  as  one,  and  must  therefore  be  taken  in 
pari  materia  ;  and  although  the  acts  appear  to  have 
been  very  inartificially  drawn,  I  think  that  ^is 
clause  being  silent  as  to  the  notice  to  be  given  in 
the  case  of  proceedings  taken  by  an  inhabitant,  we 
cannot  import  words  which  are  not  contained  in  the 
section. 

Blackburn,  J. — I  am  of  the  same  opinion.  It  is 
almost  impossible  to  construe  these  Public  Health 
Acts.  It  is  now  about  twenty  years  or  upwards 
since  the  first  Public  Health  Act  was  passed,  and  the 
Legislature  have  since  from  time  to  time  psssed 
Acts  amending  the  former  ones,  and  it  is  really  not 
surprising  that  the  justices  who  have  to  interpret 
these  Acts  find  very  great  difficulty  in  understand- 
ing them.  However,  I  have  endeavoured  with  the 
assistance  of  Mr.  Jelf  to  arrive  at  the  meaning  of 
this  21  St  section  of  the  29  &  80  Vict  c.  90."  I 
agree  with  ray  Lord  in  holding  that  no  notice  is 
required  by  this  section  where  proceedings  are  taken 
by  an  inhahitant  under  sect.  13  of  the  23  &  24  Vict 
c  77.  It  seems  to  me  that  the  Legislature  in 
passing  the  last  Act  forgot  that  they  had  passed 
the  second  Act.    It  is  a  ccum  omissus. 

Mbllor,  J.  concurred. 

Hamnbn,  J.— I  only  wish  to  add  that  I  concur  in 
the  judgment  g^ven  by  my  Lord  and  my  brother 
Blackburn.  These  Acts  are  very  clumsily  and  in- 
artistically  drawn,  and  the  construction  to  be  placed 
upon  them  has  necessarily  become  very  difficult. 

Case  to  be  remitted  to  the  justices  with  the  opinion 
of  the  court. 

Attorneys  for  the  appellant,  Chester  and  Urquhart. 
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MeBCBR     t7.     WOODOATB. 

Way — Limited  dedication — Inconvenient  to  the  user  oj 
the  way  hy  the  public 

2%6  public  had,  tu/ar  back  as  living  memory  went,  used 
a  footpath  across  ajleld.  During  the  same  period  the 
owner  or  occupier  of  the  field  had,  at  the  proper 
season  of  the  year,  plough^  up  the  field  and  the  soil 
of  the  footpath.  Upon  this  evidence  the  occupier  had 
been  convicted  before  the  justices  of  unlawfully  de- 
stroying  the  highumy.  On  a  case  stated,  the  court 
quashed  the  conviction,  holding,  first,  that  the  proper 
inference  from  these  facts  was  that  the  occupier  had 
dedicated  the  path  to  the  public,  subject  to  his  right  of 
ploughing  up  the  same  at  the  proper  seasons  of  the 
year ;  secondly,  that  such  a  limited  dedication  by  the 
owner  of  the  soil  of  a  way  to  the  pubUc  was  good 

Upon  the  hearing  of  a  certain  information  pre- 
ferred by  the  respondent  against  the  appellant  under 
sect  72  of  the  5  &  6  Will.  4,  c.  50,  that  the  said  ap- 
pellant on  the  25th  Sept.  last,  at  the  parish  of  Bell- 
broughton,  in  the  said  county  of  Worcester,  did 
unlawfully  and  wilfully  destroy  and  injure  the 
surface  of  a  certain  highway  there  situated  lead- 
ing from  Bellbroughton  to  Fairfield  and  Broms- 
grove  by  then  and  there  ploughing  up  the  same  a 
certain  distance,  to  wit,  fifty  yards  and  more, 
thereby  doing  injury  to  the  said  highway  to  the 
amount  of  205.,  contrary  to  the  statute  in  that  case 
made  and  provided,  the  appellant  was  convicted  of 
the  said  offence,  and  was  ordered  to  pay  the  sum  of 
l«.,|to  be  paid  and  applied  according  to  law,  and  also 
to  pay  to  the  said  respondent  the  sum  of  16«.  for  his 
costs. 

The  following  facts  were  either  proved  before  us 
or  admitted  by  both  parties. 

The  appellant  is  a  farmer,  and  the  occupier  of  a 
certain  field  of  arable  land,  in  the  parish  of  Bell- 
brdhghton,  across  which  is  a.public  footpath  leading 
from  the  village  of  Bellbroughton  to  the  Stour- 
bridge and  Bromsgrove  turnpike  road,  and  the 
hamlet  of  Fairfield.  The  appellant,  on  the  26th 
Sept.  1868,  in  due  course  of  farming,  ploughed  the 
field,  and  in  so  doing  ploughed  up  and  destroyed  all 
trace  of  the  footpath  in  question. 

The  appellant  bond  fide  claimed  the  right  to 
plough,  and  to  continue  to  plough,  the  said  footpath, 
and  the  previous  occupier  had  so  ploughed  at  all 
times  within  living  memory. 

There  was  no  evidence  before  us  of  the  existence 
of  the  footpath  or  the  tillage  of  the  land  before 
living  memory,  and  no  witnesses  were  called  on 
behalf  of  the  appellant,  nor  Vas  any  evidence  given 
by  the  appellant  of  any  partial  or  limited  dedica- 
tion of  the  land,  or  of  any  reservation  by  him  of 
the  right  to  plough  up  the  land  along  the  line  of  the 
footpath,  except  as  otherwis  appears  by  this  case. 

On  the  part  of  the  respondent  it  was  contended 
that  the  footpath  was  a  highway  within  the  mean- 
ing of  5  &  6  Will.  4,  c.  50,  and  that  under  the  cir- 
cumstances the  justices  should  convict  the  appellant 
under  sect.  72  of  that  Act  for  the  destroying  and 
injuring  the  surface  of  a  highway. 

On  the  part  of  the  appellant  it  was  contended 
that  the  footpath  was  not  a  highway  within  the 
meaning  of  the  5  &  6  Will.  4,  c.  50,  but  that  if  it 
were,  he  and  the  previous  occupiers  having  ploughed 
it  up  as  long  as  it  was  known  to  have  existed,  the 
public  had  a  right  only  to  the  use  of  the  footpath, 
subject  to  its  being  so  ploughed  up. 

We,  however,  being  of  opinion  that  the  footpath 
was  a  highway  within  the  meaning  of  5  &  6  Will  4, 
c.  50,  and  that  the  appellant  having  destroyed  and 
iujured  the  surface  of  the  footpath,  we  were  bound 
m  law  to  find  appellant's  acts  to  be  unlawful,  no 
further  evidence  than  herein  appears  having  been 
offered  to  us  of  any  reservation  by  the  owner  at  the 


time  of  dedication,  or  presumed  dedication,  of  a 
right  to  plough  up  the  surface  of  the  footway,  and 
accordingly  we  gave  our  determination  against  the 
appellant  in  the  manner  before  stated. 

The  question  for  the  opinion  of  the  court  is  whe- 
ther the  footpath  is  a  highway  within  the  meaning 
of  the  6  &  6  Will  4,  c.  50,  and,  if  so,  whether  we 
were  bound  in  law  under  the  drcumstances  above 
stated  to  convict  the  appellant  of  an  unlawful  act, 
or  whether,  upon  the  facts  set  forth,  we  should  have 
been  justified  in  finding  the  acts  complained  of  to 
be  lawfcd,  and  whether  we  had  jurisdiction. 

If  the  court  should  be  of  opinion  that  we  were 
bound  to  convict  the  appellant^  and  that  our  juris- 
diction was  not  ousted  in  consequence  of  the  land 
having  been  ploughed  at  all  times  when  necessary 
within  living  memory,  then  the  conviction  is  to  be 
aflirmed,  otherwise  it  is  to  be  quashed. 

Harrington,  for  the  appellant,  contended  upon  the 
authority  of  Pelham.  v.  Pickersgill,  1  T.  Rep.  660, 
that  the  fact  of  the  path  having  been  ploughed  up 
during  all  the  time  that  the  path  had  been  used  by 
the  public,  showed  that  the  occupier  had  dedicated 
the  way  to  the  pubUc,  subject  to  the  right  of 
ploughing  at  seasonable  times.  If  that  is  not  so, 
then  the  case  of  Stafford  v  Coyney,  7  B.  &  C.  257 
shows  that  there  may  be  such  a  limited  dedication, 
and  if  not,  then  there  was  no  dedication  at  all.  A 
way  may  be  dedicated  to  the  public  by  the  owner 
subject  to  a  dangerous  nuisance :  {Fi^er  v.  Prowse, 
and  Cooper  v.  Walker,  31  L.  J.  212,  Q.  B. ;  6  L.  T. 
Rep.  N.  S.  711.)  Therefore  a  way  may  be  dedicated, 
subject  to  a  nuisance  which  is  not  dangerous,  but 
only  inconvenient. 

Rew,  for  the  respondent.  —  A  way  cannot  be 
dedicated,  subject  to  such  a  right,  for  the  exercise 
of  the  right  destroys  the  way.  i  he  dedication  of 
the  way  may  be  good,  but  the  condition  is  void. 
It  is  an  indictable  nuisance  for  the  oocupiei  of  a 
field  to  plough  up  a  public  way  across  it : 

Wellbeloved  on  Highways,  p.  443,  edit.  1829 ; 

James  y.  Ma/yvso/rd,  Qt.  Cas.  184 ; 

Qriesley*s  case,  1  Vent.  4 ; 

Todie  V.  Arnold,  2  Salk.  458 ; 

Bateman  v.  Burge,  6  C  &  P.  391 ; 

Reg  V.  CharUsworth,  16  Q.  B.  1012. 
[Hannen,  J.— How  do  you  distinguish  the  present 
case  from  Fisher  v.  Prowse  ?  Blackburn,  J.— What 
is  there  to  prevent  a  way  being  dedicated  to  the 
public  with  a  limitation  as  to  its  future  user  ?]  Morant 
V.  Chamberlain,  6  H.  &  N.  541,  shows  that  the 
inference  cannot  be  drawn  that  this  way  was  dedi- 
cated subject  to  the  right  of  ploughing  up  the  way. 
[Hahnbn,  J.— But  it  shows  that  a  highway  may  be 
dedicated  to  the  public  subject  to  a  pre-existing 
right  of  user  by  the  occupiers  of  adjoining  land  for 
the  purpose  of  depositing  goods  thereon.  Cock- 
burn,  C.  J.  referred  to  Rex  v.  Northampton,  2 
M.  &  S.  262.] 

CocKBURN,  C.  J. — I  am  of  opinion  that  our  judg- 
ment should  be  for  the  appellant.  I  entertain  no 
doubt  that  it  is  competent  for  the  owner  of  the 
freehold  to  dedicate  a  way  across  his  land  to  the 
public,  subject  to  his  right  of  ploughing  up  that 
way  at  seasonable  times.  From  the  evidence  before 
the  magistrates  it  appears  that  as  far  back  ae  livug 
memory  goes,  while  on  the  one  hand  the  public  have 
exercised  a  right  of  passage  across  this  field,  on  the 
other  hand  the  owner  or  occupier  of  the  field  has 
from  time  to  time,  without  any  regard  to  the  ustr 
of  the  way  by  the  public,  ploughed  up  the  way. 
Take  it,  therefore,  as  the  proper  inference  that  the 
exercise  of  this  right  of  ploughing  by  the  owner 
has  been  coeval  with  the  user  of  the  way  by  the 
public.    On  this  state  of  facts  we  must  infer  that 
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the  right  of  the  public  to  use  the  path  in  the 
original  dedication  was  subject  to  the  grantor's 
right  of  ploughing  it  up  at  the  proper  seasons  of 
the  year.  It  must  not  be  lost  sight  of  that  there 
WIS  no  obligation  on  the  part  of  the  owner  to  dedi- 
cate the  way  at  all ;  but  it  must  be  taken  that  he 
did  dedicate  it  with  the  reseryation  of  the  right  to 
plough  up  the  footpath ;  there  was  no  obligation  on 
the  part  of  the  public  to  accept  the  dedication.  It 
would  be  most  uDJust  to  the  owner  of  the  freehold 
to  hold  that  he  was  bound  by  an  absolute  dedication, 
and  that  the  reservation  was  void.  It  seems  to  me 
that  the  owner  of  the  soil  only  intended  to  grant  a 
limited  right,  as  in  the  case  ot  Beg,  y.  Norihaanpioii, 
where  it  was  held  that  a  bridge  might  be  a  public 
bridge  used  by  the  public  at  all  such  times  as  it  was 
dangerous  to  pass  through  the  river.  That  case  is 
dearly  an  authority  for  holding  that  there  may  be 
such  a  partial  dedication.  If  not,  I  agree  with  my 
bruther  Blackburn,  in  the  dilemma  put  by  him  in 
the  course  of  the  argument,  either  this  is  a  limited 
dedication  or  it  is  not.  If  it  is  not  a  dedication, 
then  cadu  qwestio ;  if  it  is  a  limited  dedication,  then 
the  public  accept  it  as  qualified  by  the  conditioDS 
attached  thereto.  These  ways  aie  common  enough 
in  agricultural  districts,  and  to  hold  that  the  owner 
could  not,  in  dedicating  a  foothpath  across  his  field 
for  the  use  of  the  public,  reserve  such  a  right,  would 
be  manifestly  to  the  inconvenience  of  the  public, 
inasmuch  as  no  owner  would  ever  dedicate  a  way  at 
alL 

Blackburn. — I  am  of  the  same  opinion.  I  quite 
agree  with  Mr.  Rew  that  when  the  owner  of  the  soil 
dedicates  a  way  across  his  land  to  the  public,  it  is 
a  voluntary  act  on  his  part,  and  if  nothing  more 
were  said  or  done  by  him  the  public  would  be 
entitled  to  a  right  of  way  not  obstructed  by  any 
Doisance,  such  as  the  ploughing  up  of  the  way  itself. 
Bat  in  the  present  case  it  appears  that  the  owner  of 
the  soil  dedicated  the  way,  not  ntnpliciterf  but  that 
he  dedicated  it  with  this  qualification,  namely,  that 
the  public  might  use  the  way,  subject  to  his  right 
to  plough  up  the  path  at  proper  times.  The  case  is 
clearly  within  the  principle  laid  down  in  the  judg- 
ment of  this  court  in  Fisher  v.  Proufse,  at  p.  218, 
^  But  the  question  still  remains  whether  an  erection 
or  excavation  already  existiog,  and  not  otherwise  un- 
lawful,  becomes  lawful  when  the  land  on  which  it 
exists,  or  to  which  it  is  immediately  contiguous,  is 
dedicated  to  the  public  as  a  way,  if  the  erection 
prevents  the  way  from  being  so  convenient  and  safe 
as  it  otherwise  would  be ;  or  whether,  on  the  con- 
tnzy,  the  dedication  must  not  be  taken  to  be  made 
to  the  public,  and  accepted  by  them,  subject  to  the 
iaconvenience  or  risk  arising  from  the  existiog  state 
of  things.  We  think  that  the  latter  is  the  correct 
Tiew  of  the  law.  It  is,  of  course,  not  obligatory  on 
the  owner  of  the  land  to  dedicate  the  use  of  it  as  a 
highway  to  the  public.  It  is  equally  clear  that  it 
is  not  compulsory  on  the  public  to  accept  the  use 
of  a  way  when  offered  to  them.  If  the  use  of  the 
■oil  as  a  way  is  offered  by  the  owner  to  the  public 
under  given  conditions,  and  subject  to  certain  reser- 
▼ations,  and  the  public  accept  the  use  under  such 
circumstances,  there  can  be  no  injustice  in  holding 
them  to  the  terms  on  which  the  benefit  was  con- 
ferred. On  the  other  hand,  great  injustice  and 
hardship  would  often  arise  if,  when  a  public  right 
of  way  has  been  acquired  under  a  given  state  of 
circumstances,  the  owner  of  the  soil  should  be  held 
bound  to  alter  that  state  of  circumstances  to  his 
own  disadvantage  and  loss,  and  to  make  further 
ooooeMiojis  to  the  public  altogether  beyond  the 
icope  of  his  original  intention.  More  especially 
would  this  be  the  case  when  public  rights  of  way 
have  been  acquired  by  mere  use.  For  instance,  the 
uwucr  of  the  bank  of  a  canal  or  sewer  niay,  with- 


out considering  the  effect  of  what  he  is  doing,  per- 
mit passengers  to  pass  along  until  the  public  have 
acquired  a  right  of  way  there.  It  is  often  hard 
upon  him  that  the  public  right  should  have  been 
thus  acquired ;  it  would  be  doubly  so  if  the  con- 
sequence v/as  that  he  was  bound  to  fill  up  or  fence 
off  his  canal."  In  the  present  case,  therefore,  there 
is  no  injustice  in  holding  that  the  public  have  the 
benefit  of  the  way,  coupled  with  the  inconvenience 
of  its  being  ploughed  up  from  time  to  time. 

Mellob,  J. — I  am  of  the  same  opinion. 

Hankbn,  J. — I  am  of  the  same  opinion.  The 
authorities  cited  by  Mr.  Rew  go  to  this  extent :  that 
where  there  is  an  unrestricted  dedication,  the 
ploughing  up  the  way  would  be  an  indictable  nui- 
sance, but  that  question  is  not  raised  here.  The  case 
falls  within  the  principle  of  Fisher  v.  Prowse,  If  the 
reservation  is  void  there  is  no  dedication  as  was 
pointed  out  by  Farke,  B.  in  Pook  v.  Huskiiuon,  1 1 
M.  &  W.  830,  where  he  says,  **  There  may  be  a  dedi- 
cation  to  the  public  for  limited  purpose,  as  for  a 
footway,  horseway,  or  driftway;  but  there  cannot 
be  a  dedication  to  a  limited  part  of  the  public  In 
that  respect  the  direction  of  the  learned  judge  was 
quite  correct ;  not  so  the  alternative—that  as  such 
a  partial  dedication  was  invalid  in  law,  it  would 
nevertheless  operate  against  the  intention  of  the 
owner  of  the  soil,  in  favour  of  the  whole  public, 
I  think  it  would  be  merely  void."  Therefore  in 
this  case  if  the  reservation  is  of  no  effect  I  think 
that  there  was  no  dedication  at  all. 

{yonviction  quashed. 
Attorneys  for  appellant.  Woody  Street,  and  Hayter, 

Attorneys  for  respondent,  Skilbeck  and    Griffith^ 
for  Harwardy  Shepherd,  and  Hanoard^  Stourbridge. 


COURT   OF  COMMON   PLEAS. 

ReDorted  by  M.  W.  McKxli^r  and  H.  H.  Hooumo,  Eaqra., 

Barriacers-At-Lftw. 

Wednesday,  Nov.  17,  1869. 

BBOI8TRATION  APPBAL. 

Bbewbb   (app.)    V.   Thb  Town     Clbrk    of 
Bradfobd  (resp.) 

Borough  vote — Tenant  of  a  dwelling-house  who  allowed 
a  lodger  the  use  of  his  sitting -room — Joint  occupation 
—Representation  of  the  People  Act  1867  (30  ^  31 
Vict.  c.  102)  s.  Z^Costs  upon  the  affirmance  of  an 
appeal  from  a  revising  barrister. 

An  inhabitant  occupier y  as  tenant  of  a  dwelHng-house 
within  a  borough,  otherwise  duljf  qualified  under  the 
second  clause  of  sect.  S  of  the  Representation  of  the 
People  Act  1867  to  vote  for  the  borough,  had  let  a 
furnished  beihroom  to  a  lodger,  and  had  allowed  the 
lodger  the  joint  use  with  himself  of  another  room  for 
his  meals : 

Held,  that  the  words  **)oint  occupier  "  in  the  proviso  at 
the  end  of  the  3rd  section  did  not  apply  to  lodgers, 
being  limited  to  the  sense  in  which  they  are  used  in 
the  enacting  part  of  the  section,  viz.,  as  owner  or 
tenant  of  a  dwtt ling-house.  Therefore  the  circum- 
stances of  this  case  did  not  render  the  tenant  of  the 
duyeUing-house  a  joint  occupier  within  the  meaning  oj 
the  proviso. 

The  Court  of  Common  Pleas  reserves  to  itself  discretion 
as  to  granting  or  refusing  costs,  upon  affirming  an 
appeal  against  the  decision  qf  a  revising  barrister. 

At  a  court  held  at  Bradford,  in  the  .West  Riding 
of  the  county  of  York,  for  the  revision  of  the  list 
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of  Yoters  for  the  borough  of  Bradford,  before  the 
revising  barrister  duly  appointed  to  revise  the  list 
of  Yoters  for  the  said  borough,  Joseph  Brewer 
claimed  to  have  his  name  inserted  in  the  list  of 
yoters  for  the  township  of  Horton,  in  the  borough 
of  Bradford,  as  entitled  to  vote  in  the  election  of 
members  for  the  borough  of  Bradford  in  respect  of 
his  occupation  of  a  dwelling-house  in  the  township 
of  Horton,  within  the  said  borough. 

It  was  established  by  the  evidence  that  the  appel- 
lant  was  of  full  age,  and  it  did  not  appear  that  he 
was  subject  to  any  legal  incapacity. 

That  the  appellant  was  on  the  last  day  of  July 
1869,  and  during  the  whole  (>f  the  preceding  twelve 
calendar  months  had  been  an  inhabitant  occupier  as 
tenant  of  a  dwelling-house  within  the  township  of 
Horton,  in  the  said  borough  of  Bradford,  which 
dwelling-house  was  not  of  the  clear  yearly  value 
of  10/. 

That  the  appellant  was  during  the  time  of  such 
occupation  rated  as  an  ordinary  occupier  in  respect 
of  the  premises  so  occupied  by  him  to  all  rates 
made  for  the  relief  of  the  poor  in  respect  of  such 
premises,  and  had  paid  all  rates  up  to  the  5th  Jan. 
1869  in  respect  of  the  said  occupation. 

That  the  appellant  was  the  sole  tenant  of  the 
house  in  respect  of  which  the  claim  was  made  and 
was  alone  liable  for  the  payment  of  the  rent  and 
rates  payable  in  respect  thereof. 

The  appellant  had  during  three  months  of  the 
year  preceding  the  last  day  of  July  1869  let  a 
furnished  bedroom  in  his  house  as  a  sleeping 
apartment  to  a  lodger,  who  also  had  the  joint  use  of 
another  apartment  as  a  sitting-room.  The  appellant 
provided  board  for  his  lodger,  and  received  a  fixed 
weekly  sum  for  such  lodging  and  board ;  but  such 
lodger  was  not  in  any  way  responsible  for  the  pay- 
ment of  the  rent  or  rates,  and  his  occupancy  might 
at  any  time  have  been  terminated  on  one  week's 
notice  given  by  either  party. 

It  was  alleged  that  there  are  in  the  said  borough 
a  large  number  of  persons,  probably  1000,  whose 
right  to  be  on  the  register  of  voters  for  the  said 
borough  was  not  on  this  occasion  in  dispute,  but 
who  are  in  a  position  similar  to  the  appellant  in 
having  lodgers,  and  whose  only  claim  to  be  on  the 
register  is  founded  on  sect.  3  of  the  Representation 
of  the  People  Act  1867. 

Upon  this  state  of  facts  the  barrister  decided  that 
the  appellant  was  a  joint  occupier  of  his  dwelling- 
house  within  the  meaning  of  the  proviso  at  the  end 
of  sect.  3  of  the  Representation  of  the  People  Act 
1867,  and  on  that  ground  disallowed  his  claim  to  be 
placed  on  the  register  of  voters  for  the  said  borough. 

He  was  of  opinion  that  the  words  of  the  proviso 
^' joint  occupier  of  any  dwelling-house"  did  not 
either  by  express  words  or  necessary  intendment 
mean  **  joint  occupier  of  any  dwelling-house,  as 
owner  or  tenant."  That  the  words  "  as  owner  or 
tenant"  being  omitted  in  the  proviso,  the  words 
**as  joint  occupier  of  any  dwelling-house"  were 
comprehensive  enough  to  include  lodgers  occupying 
a  part  of  the  house.  That  by  sect.  4  of  the  same 
statute  lodgers  are  qualified  to  vote  if  occupying 
apartments  of  ]  0/  value  unf  umish^,  **  separately, 
and  as  sole  tenants  ;"  and  that  the  interpretation 
clause,  sect.  61,  defines  "  dwelling-house  "  to  be 
**  any  part  of  a  house  occupied  as  a  separate  dwell- 
ing." He  thought  that  the  claimant  did  not  occupy 
any  part  of  his  house  as  "a  separate  dwelling" 
within  this  definition.  On  reference  to  the  27th 
section  of  the  2  Will.  4,  c.  45,  the  10/.  occupation 
franchise  is  there  defined  to  be  by  express  words 
"  an  occupation  as  owner  or  tenant."  And  as  the 
Legislature  had  left  out  those  words  in  the  proviso 
to  the  3rd  section  of  the  RepreBentation  of  the 
People  Act  1867,  he  was  of  opinion  that  if  the  inten- 
tion was  to  exclude  only  joint  occupiers  of  any 


dwelling-house  as  owners  or  tenants  in  the  same 
respect  under  that  section,  apt  words  would  have 
been  introduced  to  express  such  intention,  and  that 
the  words  as  they  stood  included  lodgers  as  occu- 
piers as  well  as  owners  or  tenants. 

Secondly,  the  barrister  was  of  opinion  that  the 
lodger  was  a  joint  occupier  with  the  claimant  of 
the  said  dwelling-house,  as  tenant;  that  there 
is  nothing  in  the  section  to  import  a  tenancy 
under  the  same  landlord,  or  in  the  same  right, 
nor  was  this  held  to  be  necessary  under  the  old 
Reform  Act:  (^Rogers  v.  Harvey^  28  L.  J.  17,  C.  P.) 
A  lodger  is  a  tenant  (Cook  v.  Hwnher^  11  C.  B. 
N.  S.  43)  and  so  called  m  sect.  4  of  the  Represen- 
tation of  the  People  Act  1867.  And  it  has  been 
held  in  the  case  last  quoted,  '*to  be  immaterial 
under  what  denomination  of  tenant  he  is  classed, 
whether  as  a  lodger,  a  farmer,  or  a  lessee."  It 
seemed  to  him  further,  under  the  authority  of 
Cuthbertson  v.  HairUy  L.  Rep.  4  C.  P.  525,  that  the 
lodger  was  a  joint  occupier  of  the  same  dwelling- 
house  with  the  claimant,  because  the  claimant  was 
not  separately  rated  for  that  part  of  the  house 
which  he  occupied  as  a  separate  dwelling,  so  a<  to 
constitute  that  part  of  it  a  separate  dwelling  within 
the  meaning  of  the  6 1st  section  of  the  Representa- 
tion of  the  People  Act  1867. 

In  the  case  of  two  other  persons  claiming  to  be 
placed  on  the  list  of  voters  for  the  borough  of 
Bradford,  the  same  objections  were  raised  to  the 
sufficiency  of  their  qualifications,  as  in  the  case  of 
the  above-named  Joseph  Brewer,  and  their  claims 
were  disallowed  for  the  same  reason;  and  John 
Henry  Wade,  of  Elrkgate,  in  Bradford,  on  behalf  of 
the  several  claimants,  duly  handed  into  court  a 
notice  in  writing  that  they  were  severally  desirous 
to  appeal  from  the  decision  in  each  of  the  cases,  as 
erroneous  in  point  of  law.  The  barrister  allowed 
the  several  appeals,  and  declared  that  th«>y  ought  to 
be  consolidated,  as  each  depended  upon  the  same 
decision  ;  and  he  named  the  town  clerk  of  the  said 
borough  of  Bradford  to  be  the  respondent  in  such 
consolidated  appeal. 

The  opinion  of  the  court  is  asked— Whether  the 
barrister  was  right  in  disallowing  these  several 
claims  ?  If  he  was,  the  respective  claims  are  each 
to  be  disallowed.  If  his  decision  was  wrong  in 
point  of  law  then  the  respective  claimants  are  to 
have  their  names  inserted  in  the  list  of  Toters  for 
the  borough  of  Bradford. 

H.  James^  Q.  C.  argued  for  the  claimant  (the 
appellant),  and  cited  from  Lee's  Cases  (^temp.  Lord 
Hardwicke),  Fludier  v.  Sir  Thomas  Lombe,  p.  307,  io 
which  it  was  held  that  where  persons  were  house- 
holders of  houses  above  the  value  of  10/.  a-year, 
and  paid  scot  and  lot,  but  had  let  part  of  their 
houses  to  lodgers,  and  thereby  reduced  their  rents 
to  be  under  10/.  per  annum,  they  were  occupiers  of 
houses  and  entitled  to  vote  under  the  statute  11 
Geo.  1,  c.  13,  for  regulating  elections  in  London ; 
Lord  Hardwicke  then  said,  "a  lodger  was  never 
considered  by  anyone  as  an  occupier  of  a  house.  It 
is  not  the  common  understanding  of  the  word, 
neither  the  house,  nor  even  any  part  of  it  can  be 
properly  said  to  be  in  the  tenure  or  occupation  of 
the  lodger."  "Lodgers  are  inmates,  and  surely  the 
taking  in  inmates  does  not  make  a  man  cease  to  be 
in  the  occupation  of  his  house."  [He  was  stopped 
by  the  court.] 

Francis^  for  the  resxiondent,  contended  that  on  the 
facts  stated  there  was  only  a  joint  occupation  by  the 
claimant  of  part  of  his  dwelling-house,  which  was, 
therefore  no  qualification  under  sect.  3  :  although  a 
"  dwelling-house  "  is  defined  by  sect.  61  to  include 
any  part  of  a  house  occupied  as  a  separate  dwelling, 
the  claimant's  occupation  cannot  be  said  to  come 
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within  that  definition,  for  he  is  sole  occupant  of  no 
part  of  the  house  structurally  diyided  from  the  re- 
mainder. The  joint  use  of  the  sitting-room  should, 
under  this  section,  deprive  the  claimant  of  his  vote, 
even  if  the  lodger's  occupation  of  the  bedroom  is  not 
within  the  terms  of  the  proviso.  This  is  not  the 
caae  of  a  mere  lodger ;  the  joint  use  of  the  sitting- 
room  makes  the  rule  laid  down  by  Lord  Hardwicke 
inapplicable  to  these  circumstances. 

BoTim  C.  J.— Throughout  the  Act  of  1867  a 
clear  distinction  is  drawn  between  occupiers  of 
dwelling-houses  and  lodgers  in  dwelling  houses.  In 
this  caae  the  claimant  came  within  the  meaning  of 
the  second  clause  of  the  third  section  of  the  Act, 
being  an  inhabitant  occupier  as  tenant  of  a 
dwelling-house  within  the  borough.  Then  a  ques- 
tion arises  whether  he  was  a  joint  occupier  under  the 
proviso  at  the  conclusion  of  that  third  section.  He 
had  let  part  of  bis  huuse  to  a  lodger,  and  the  lodger 
had  the  sole  use  of  a  furnished  bed-room,  and  the 
joint  use  with  the  claimant  of  another  room,  a 
sitting-room.  This,  however,  does  not,  in  my 
opinion,  make  the  claimant  a  joint  occupier  within 
the  proviso.  The  lodger  was  not  the  occupier  of  a 
dwelling  house  at  all ;  he  was  an  inmate  of  the 
boose  rather  than  an  occupier.  This  appeal  must  be 
allowed,  and  the  appellant  must  be  held  to  be 
entitled  to  the  franchise. 

W1U.SS,  J. — I  am  of  the  same  opinion.    It  is 
quite  out  of  the  question  that  we  should  presume  to 
pat  aach  a  construction  upon  this  statute  as  that 
contended  for  by  the  respondent,  consistently  with 
the  view  we  take  of  what  the  Legislature  intended 
to  do.    The  only  safe  course  is  to  take  the  language 
used,  and  to  give  it  a  plain  meaning.    The  words 
of  the  section  applicable  to  this  case  are,  '^  every 
man  shall  be  entitled  to  be  registered  as  a  voter  for 
a  borough  who"  .  .   .   "has  been  for  twelvemonths 
an  inhabitant  occupier,  as  owner  or  tenant  of  any 
dwelling-liouse  within  the  borough,"  ..."  pro- 
vided that  no  man  shall  under  this  section  be  en- 
titled to  be  registered  as  a  voter  by  reason  of  his 
being  a  joint  occupier  of  any  dwelling-house."    We 
should  next  consider  whether  what  is  primA  facie 
the  intention  of  this  section  8  is  in  accordance  with 
previous    legislation  and  decisions.    The  occupier 
must  be  the  person  who  has  the  general  control  of 
the  outer  door,  and  this  would  clearly  be  the  con- 
dition of  the  claimant  here,  except  for  the  proviso 
oomseming  a  joint  occupier.    But  by  that  proviso 
I  think  it  was  never  meant  to  exclude  an  owner  or 
tenant  upon  the  ground  that  his  lodger  had  a  right 
to  take  his  meals  in  a  room  other  than  that  which 
he  occupied  as  a  lodger.    The  words  "  as  owner  or 
tenant "  are  not  necessarily  excluded  from  the  sense 
of   the  proviso,   because  they  are  not  therein  re- 
peated.     This    section    deals    only    with    owners 
and   tenants,    and  the   proviso   cannot   apply    to 
any   other  occupiers;  by  reference  to  the  section 
the    proviso    should    be    read    as   if    the    words 
**as  owner  or  tenant*"  followed  "joint  occupier." 
This  lodger  has  a  divided  occupation  of  one  room, 
not  as  an  owner  or  tenant,  but  as  a  lodger.    The 
4th  section  provides  that  a  lodger  shall  be  entitled 
to  be  registered  as  a  voter  who  has  occupied  lodgings 

separately  and  as  sole  tenant ;"  these  words  seem  to 
he.aaed  in  opposition  to  the  words  "joint  occupier," 
and  they  are  sufficient  to  describe  the  position  of  the 
appellant  with  regard  to  his  dwelling-house.  Now, 
taming  to  the  interpretation  clause,  sect.  61,  we 
find  "  dwelling-house  shall  include  any  part  of  a 
house  occupied  as  a  separate  dwelling,  and  sepa- 
rately rated  to  the  relief  of  the  poor  ;"  this  defini- 
tion does  not  exclude  a  house  in  which  thero  is 
SDidi  a  joint  occupation  as  this.  As  the  position  of 
the  claimant  does  not  depend  upon  the  respectlTe 


values  of  the  two  parts  of  this  house,  it  is  not 
necessary  to  refer  to  sect.  29  of  the  Act  of  1832,  by 
which  joint  occupiers  were  qualified  to  vote  under 
certain  circumstances.  This  conclusion  reconciles 
former  legislation  with  the  present,  and  the  present 
with  itself.  The  decision  of  the  revising  barrister 
was,  in  my  opinion,  wrong,  and  the  appeal  will 
therefore  be  affirmed. 

Keating,  J.  —  I  am  of  the  same  opinion.  I 
cannot  help  thinking  that  this  section  is  quite  clear 
upon  this  point  Mhen  we  consider  the  previous  state 
of  the  law.  The  last  Act  was  passed  with  the 
object  of  extending  the  franchise.  Under  the 
former  law,  joint  occupation,  if  the  rent  of  each 
joint  occupier  amounted  to  102.  a  year,  gave  votes  to 
each.  Now  it  is  provided  that  the  limit  in  amount 
is  to  be  done  away  with,  and  that  the  rent  need  not 
be  10/.  a  year,  but  it  has  been  thought  necessary  to 
put  in  a  proviso  that  the  franchise  shall  not  bo 
reduced  in  the  case  of  joint  occupation,  and  that 
nobody  who  is  a  joint  occupier  shall  be  affected  by 
this  third  section.  During  the  last  three  months  of 
the  qualifying  year  the  claimant  let  off  a  room,  and 
permitted  his  lodger  to  use  another  room  occasionally, 
but  he  kept  the  control  of  the  outer  door,  and  was 
just  as  much  an  inhabitant  occupier  of  the  dwelling- 
house  as  he  was  before.  It  is  said,  however,  that 
allowing  the  lodger  the  joint  use  with  himself  of  a 
house  other  than  that  which  he  occupied  separately 
and  as  sole  tenant,  disqualified  the  claimant,  because 
it  made  him  the  joint  occupier  of  part  of  the 
dwelling-house.  In  my  opinion  that  proceeding  had 
no  such  consequence.  I  think  we  must  come  to  the 
conclusion  that  the  appellant  is  entitled  to  be 
registered. 

Brett,  J. — I  am  of  opinion  that  the  appellant  is 
entitled  to  vote  under  this  sect.  3.  The  proviso 
puts  a  certain  limitation  upon  the  direct  enactment, 
but  when  it  appears  that  the  section  itself  relates 
only  to  "an  inhabitant  occupier,  as  owner  or 
tenant,"  it  is  clear  that  the  subsection  can  have 
only  the  same  relation.  By  sects.  3  and  4  the  Act 
deals  with  the  two  classes  of  persons  qualified  to 
be  voters  for  boroughs,  and  in  the  former  of  those 
sections  "  an  occupier  "  is  meant  to  refer  to  every 
kind  of  occupation  different  from  that  of  a  lodger. 
By  previous  law  a  vote  was  given  for  joint  occupa- 
tion over  the  value  of  10^  a  year ;  but,  in  order  that 
no  analogy  might  be  drawn  from  that  law  to  tho 
new  extension  of  the  franchise,  this  proviso  was 
put  in,  but  with  no  reference  to  the  new  class  of 
lodgers. 

Judgment  for  appeUant. 

Jctmes,  Q.  G.  applied  for  costs  on  the  appellant's 
behalf. 

BoTiLL,  G.  J.— It  is  not  usual  to  grant  costs 
against  the  decision  of  a  revising  barrister. 

WiLLBS,  J. — Under  the  circumstances  of  thia 
case,  thero  ought  to  be  no  order  as  to  costs. 

Attorneys  for  appellant,  Johnson  and  WeatheralU, 
for  Rawson,  George^  and  Wade^  Bradford. 

Attorney  for  respondent,  John  Oxnn,  for  McGowen^ 
Bradford. 
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GOXTBT  OF  EXGHE^UEB. 

Beportedby  H.  LsiOHand  E.  Lumlbt,  Eaqrs.,  Barristen-at-Law 

Tuesaoof,  Nov.  16,  1869. 

Re   The    Beybrlbt    Comkissionbrs  ;    Ex  parte 
Flint  and  Fitzgerald. 

Bribery  commissionera — Jurisdiction  of — Adjournment 
— Power  to  hold  independent  meetings — Committal  for 
contempt — Cons^t  oj  Secretary  of  State  to  adjourn" 
ment—\6  ^16  Vict.  c.  57,  w.  1,  4,  6. 

By  sect.  4  q/*  15  ^  16  Vict,  c.  57,  the  commissioners 
appointed  vnder  the  Act  to  make  inquiry  as  aforesaid 
in  relation  to  any  county^  division  of  a  county^  city, 
borough,  university,  or  place^  shall,  upon  their  appoint- 
ment, or  within  a  reasonable  time  aftenoards,  go  to 
such  county,  ^.,  and  shall  from  time  to  time  hold 
meetings  for  the  purposes  of  such  inquiry,  at  some  con- 
venient  place  within  the  same,  or  within  ten  mtles 
thereof,  and  shall  have  power  to  adjourn  such  meetings 
from  time  to  time,  and  from  any  one  place  to  any  other 
place  within  such  county,  ^c,  or  within  ten  miles 
thereof,  as  to  them  may  seem  expedient;  and  such 
commissioners  sluill  give  notice  of  their  appointment^ 
and  of  the  time  and  place  of  holding  their  first  meet' 
i^9t  ^y  publishing  the  same  in  some  newspaper  in 
general  circulation,  in  such  county,  ^,  or  the  neigh- 
bourhood thereof,  provided  always  that  such  commis- 
sioners shall  not  adjourn  the  inquiry  for  any  period 
exceeding  one  week  without  the  consent  and  approba- 
tion of'neof  Her  Majesty's  Principal  Secretaries  of 
State: 

Held,  that  commissioners  appointed  under  the  Act  had 
power  to  hold  separate  independent  meetings  from 
time  to  time,  and  were  not  obHged  to  adjourn  at  the 
close  of  every  meeting  in  order  to  keq)  their  power 
alive  and  enable  them  to  meet  again. 

In  thU  case  Sir  J.  Karslake,  Q.  G.  had  obtained  a 
rule  nisi  for  a  habeas  corpus  on  behalf  of  the  appli- 
cants, who  were  confined  in  York  Castle,  under  the 
following^  circumstances. 

Three  commissioners  had  been  appointed  to  in- 
quire into  alleged  corrupt  practices  at  the  last  elec- 
tion for  the  borough  of  Beverley,  under  the  15  &  16 
Vict.  c.  57.  Thej  went  down  to  Beverley,  and 
held  various  meetings,  each  meeting  being  regularly 
adjourned  to  the  next  succeeding  meeting,  and  on 
the  18th  Sept.  their  secretary  wrote  to  one  of  the 
Secretaries  of  State,  requesting  permission  to  ad- 
journ the  inquiry  until  the  19th  Oct.,  in  the  follow- 
ing terms : 

Sir. — I  am  direoted  bj  the  oommiflsionen  to  inform  you 
that  D^  the  end  of  next  week  the  principal  biudneaa  of  the 
oommiBsion  will  be  condaded,  and  they  aooordingly  desire 
your  permission  to  adjourn  the  inquiry  from  Monday, 
Sept.  27th  to  Monday  Oct.  19th,  at  which  latter  date  they 
hope  to  complete  the  inquiry  in  a  few  days. 

On  the  22nd  the  Secretary  of  State  answered, 
giving  the  required  permission.  On  the  date  of  the 
receipt  of  that  answer  the  commissioners  agreed 
upon  such  adjournment,  and  an  announcement  that 
such  adjournment  would  take  place  was  publicly 
made  in  the  town  hall,  at  a  meeting  held  by  the 
commissioners  on  the  25th  Sept.  On  the  25th  the 
commissioners  adjourned  to  the  27th,  on  which  day 
two  only  of  the  commissioners  attended,  examined 
witnesses,  and  adjourned  to  the  19th  Oct.  On  that 
day  the  three  commissioners  again  met,  and  ad- 
journed to  the  21  St.  On  the  2l8t  they  again  met, 
and  the  applicants,  Flint  and  Fitzgerald,  having 
been  summoned  as  witnesses,  appeared,  but  refused 
to  be  sworn,  and  were  accordingly  committed  by  the 
commissioners  for  contempt. 

The  Attorney- General,  the  Solicitor- General,  and 
Archibald  now  showed  cause  against   the   rule- 


First,  there  was  no  necessity  for  an  adjournment 
at  all  in  order  to  keep  the  commissioners'  powers 
alive ;  secondly,  what  really  took  place  amounted 
to  a  valid  adjournment.  This  is  a  commission  for 
the  purpose  of  instituting  an  inquiry,  and  to  that 
end  of  examining  witnesses  and  making  a  report. 
It  pronounces  no  judgment.  It  is  not  Uierefore  in 
any  sense  a  court,  inasmuch  as  its  functions  are 
not  judicial.  Now  the  presumption  seems  to  be  in 
favour  of  such  a  body's  having  power  to  hold  inde- 
pendent meetings  from  time  to  time.  The  other 
side  seems  to  seek  to  shift  the  onus  of  proof  on  to 
us,  and  to  assume  that  the  commissioners'  func- 
tions cease  in  the  absence  of  an  adjournment.  They 
import  the  analogy  of  the  court  of  quarter  ses- 
sions, but  that  if  considered  cannot  help  them ;  for 
to  sustain  such  an  analogy  they  must  contend  that 
the  functions  of  the  commissioners  are  limited  to 
one  day  in  the  absence  of  adjournment  There  is  no 
analogy  whatever  between  a  court  of  quarter 
sessions  and  this  commission.  Adjournment  in 
relation  to  the  former  signifies  the  power  of 
dissolving  and  reconstituting  the  court  on  a  future 
day  ;  if  the  court  separates  without  an  adjournment 
there  is  an  end  of  it,  for  the  act  of  adjournment  can 
only  be  done  by  the  court  which  has  ceased  to 
exist.  Now  there  is  nothing  like  dissolution  and 
reconstitution  of  the  commission.  Having  shown, 
therefore,  that  the  analogy  of  a  court  is  fallacious, 
let  us  look  to  the  woras  of  the  statute.  The 
fir?t  part  of  the  4th  section  clearly  gives  the 
power  to  hold  distinct  independent  meetings.  This 
general  power  ought  not  to  be  held  to  be  cut  down 
except  by  clear  and  express  words.  Now  the  subse- 
quent words  of  the  statute,  not  purporting  to  be 
restrictive,  ought  not  to  be  construed  as  such,  inas- 
much as  a  most  reasonable  meaning  can  be  other- 
wise given  to  them.  Various  cases  might  arise  in 
which  the  power  of  continuing  one  meeting  to  a  sub- 
sequent occasion  might  be  most  eminently  useful. 
With  respect  to  the  proviso  at  the  end  of  the  sec- 
tion, it  is  clear  that  that  cannot  have  the  effect  of 
making  an  adjournment  necessary.  The  provi- 
sion there  is  against  an  adjournment  of  the 
"inquiry,"  not  of  the  «* meeting."  The  word 
"adjournment"  is  clearly  only  used  here  in  the 
popular  sense  of  postponement.  Then,  if  an  adjourn- 
ment were  necessary,  it  is  submitted  that  there  was 
a  valid  one  here.  All  three  commissioners  announced 
their  inten  ion  to  adjourn  at  the  meeting  of  the  25tb, 
and  the  meeting  of  the  27th  was  a  mere  nullity  if 
the  other  side  be  correct  [Kellt,  C  B. — ^Dkwa 
that  amount  to  an  actual  adjournment  ?  It  is  onlj 
an  expression  of  intention.]  The  adjournment,  how- 
ever, on  the  27th  was  valid  according  to  our  conten- 
tion. All  three  commissioners  had  agreed  upon  it, 
and  exercised  their  discretion  in  reference  thereto ; 
it  would  lead  to  the  utmost  absurdity  and  inconve- 
nience if  the  announcement  of  it  by  two  were  in- 
sufficient. If  one  commissioner  were  taken  suddenly 
ill  or  faint,  or  a  railway  accident  prevented  hu 
arrival  at  the  place  of  meeting  in  time,  the  whole  of 
the  proceedings  would  come  to  an  end  if,  as  con- 
tended, neither  the  commissioners  present  conld 
adjourn  nor  all  the  commissioners  subsequently 
hold  a  fresh  meeting.    They  cited 

King  v.  Whita:ker,9'B  A  C.  ^(48 ; 

Qrindley  v.  Ba/rker,  1  fi.  &  P.  229 ; 

Reg.  V.  Coroner  of  Dover,  10  Jur.  N.  8. 1150;  11 
L.  T.  Bep.  N.  S.  488 ; 

Kiiig  V.  Justices  of  Middlesex,  5  B.  A  Ad.  1113 
6  C.  A  P.  90. 

Sir  J.  Karslake,  Q.  O.  Sleigh,  Seijt^  and  Morgan 
Howard  supported  the  rule.— In  the  first  place,  the 
meeting  must  be  adjourned  ;  secondly,  there  was  no 
such  adjournment  here.  It  is  not  contended  that  tliere 
is  a  precise  analogy  between  the  commissioners  and 
a  court,  but,  inasmnoh  as  they  derira  their  powers 
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from  the  Act,  they  mast  follow  the  proyisions  of 
the  Act  in  the  exercise  of  them.    Now,  it  is  clear 
frMn  the  consideration  of  the  whole  of  the  pro- 
risiona  of  the  4th  section  that  though  the  commis 
siooers  might  from  time  to  time  hold  meetings,  all 
meetings  subsequent  to  the  first  were  to  be  held  by 
adjournment  from  it.    PrOTision  is  made  for  notice 
being  given  of  the  first  meeting,  but  not  for  any  of 
the  subsequent  meetings,  obviously  because  it  was 
contemplated  there  would  be  an  adjournment.   The 
word  *•'■  adjourn  *'  has  a  well-known  legal  meaning ; 
it  ia  not  to  be  assumed  that  the  Legislature  which 
was  using  the  word  in  its  proper  sense  in  various 
contemporaneous  Acts  did  not  mean  to  use  it  in 
the  same  sense  here.    The  power  given  to  adjourn 
would  be  nugatoiy  and  superfluous  if  the  commis- 
sioners had  power  to  meet  from  time  to  time  afresh, 
without  adjournment.   The  arguments  derived  from 
the  possible  inconveniences  which  might  arise  from 
the  necessity  of  adjournment  apply  equally  well  to 
the    necessity  of  adjournments  of    the    court    of 
quarter  sessions.    Yet  the  Legislature  in  that  case 
have  thought  it  proper  that  an  adjournment  should 
be  necessary.      The  provision   at   the  end  of  the 
section  shows  unmistakeably  what  was  intended. 
There  is  no  difference  between  the  "  inquiry  "  and 
the  "  meeting."    It  is  clear  that  it  was  intended  that 
the  meeting  should  be  adjourned  from  time  to  time, 
but  in  order  to  prevent  protracting  the  inquiry  un- 
necessarily no  adjournment  was  to  be  for  more  than 
a  week   without  the  approval  of  the   Secretary  of 
State.    This  provision  only  applies  to  adjournment, 
and  if  the  contention  on  the  other  side  be  correct, 
a  fresh  meeting  might  be  held  at  any  interval.  Thus 
giving  the  word  **  adjourn"  its  proper  legal  significa- 
tion,   a  reasonable  construction  is  found  for   the 
whole  of  the  provisions  of  the  4th  section.    Surely 
this  is  to  be  preferred  to  a  construction  which  gives 
a  wholly  incorrect  meaning  to  the  word  ^  adjourn,' 
and  makes  great  part  of  the   section   surplusage 
Then,  if  an  adjournment  was  necessary,  there  was 
not  a  valid  one  here.    The  adjournment  must  be 
the  act  of  the  commissioners  acting  qud  commis- 
sioners.     They  have  an  important  discretion    to 
ezeffcise  as  to  time  and  place.    They  cannot  dele- 
gate the  matter  to  one  of  their  number ;  all  three 
most  exercise  their  discretion,  and  so  all  three  ought 
to  be  present  to  make  up  their  minds  at  the  time 
and  place  of  adjournment.    Moreover,  an  adjourn- 
ment for  an  interval  of  more  than  a  week  without 
the  permission  of  the  Secretary  of  State  is  void. 
Here  the  adjournment  till  the  19  th  Oct.  was  with- 
out authority,    for  the  permission  given  by  the 
Secretary  of  State  was  to  an  adjournment  from  the 
^7th  Sept.  to  the  19th  Oct.    The  Seci-etary  of  State 
has  a  discretion  to  exercise  in  the  matter,  and  it 
might  well  be  that  he  would  have  refused  to  allow 
an  adjournment  from  an  earlier  period  than  the 
27th ;  he  might  have  said,  **  Why  do  you  propose  to 
waste  the  time  until  the  27th  ?  "    The  permission 
given  by  him  cannot  be  exceeded,  and  it  presup- 
posed a  valid  meeting  on  the  27th.     [Kelly,  C.  B. 
— Suppose  "  adjourn  "  in  the  section  merely  means 
**■  postpone  ?'']     I  contend  that  the  same  reasoning 
would  i^ply.     [Orakkell,  B.->Giving  the  applica- 
tion a  fair  and  reasonable  construction,  may  not  its 
substance  be  an  application  to  postpone  the  inquiry 
till  October  shortly,  without  reference  to  the  exact 
date  of  the  meeting  from  which  the  postponement 
was  to  be  ?]    All  the  facts  are  against  such  a  con- 
struction.  The  other  commissioners  never  agreed  to 
or  applied  for  a  postponement  from  the  25th,  but 
only  from  the  27th.    They  cited 

The  BhcJtesbwry  case,  Falc.  &  Fitz.  374 ; 
The  Lw6um  case^  Wolf.  &  Br.  225,  233 ; 
3&4WiU.4,  0.22,  8.89; 
4&5Yiot.  0.45,8.12; 
UA12^ct.a98,B.73; 


28  A  29  Viot.  o.  8  ; 

JR.  V.  Polstead,  Str.  1263 ; 

D'Arcy  v.  Ths  Tamar,  ire.  Railway  Compawy, 
L.  Bep.  2  Ex.  158 ;  14  L.  T.  Bep.  N.  S.  626. 

Kellt,  C.B. — ^The  questions  raised  in  this  case 
are  of  great  importance,  inasmuch  as  they  not  only 
involve  the  liberty  of  the  subject,  but  our  decision 
must  govern  the  proceedings  which  may  take  place 
under  future  commissions.    Under  these  circum- 
stances we  thought  it  right  to  grant  a  rule,  in  order 
that  the  matter  might  be  fully  discussed,  and  the 
arguments  on  both  sides  considered.    That  has  now 
been  done,  and  I  am  of  opinion  without  any  doubt 
that  the  rule  should  be  discharged.    The  facts  of 
the  case  lie  in  a  very  narrow  compass.    It  appears 
that  three  gentlemen  were  appointed  to  act  as  com- 
missioners.   They  went  down  to  Beverley,  and  held 
several  meetings  at  which  witnesses  were  examined, 
and  various  proceedings  took  place.      All    these 
meetings  it  is  admitted  were  perfectly  regular,  but 
about  the  last  week  in  Se-itember  the  commissioners 
thought  it  expedient  to  put  off  further  meetings  for 
a  longer  interval  than  a  week,  viz.,   till   October. 
Accordingly  they  communicated  with  the  Secretary 
of   State,   and  received  permission  from    him   to 
adjourn    from    the  27th  Sept.    to  the    19th  Oct. 
His  answer  was  received  probably  on  the  23rd  Sept., 
and  on  the  date  of  such  receipt  the  commissioners 
all  agreed  to  such  adjournment,  and  it  was  publicly 
announced  that  such  adjournment  would  take  place 
in  the  Town  Hall  at  a  meeting  that  took  place  on 
the  25th.    This  meeting  was  duly  held  by  all  three 
commissioners,  and  the  inquiry  was  then  postponed 
till  the  27th.    On  the  27th  a  meeting  was  held,  at 
which,  however,  only  two  commissioners  were  pre- 
sent, and  then  those  two  commissioners  expressly 
postponed  the  inquiry  till  the  1 9th  Oct.     It  is  in- 
sisted that,  only  two  commissioners  being  present 
the  meeting  was  invalid  ;  and  that,  supposing  even 
that  the  act  of  a  majority  of  the  commissioners 
would  be  valid,  it  is  necesssry  that  the  whole  body 
should  be  present  at  a  meeting ;  but  on  that  point, 
as  it  does  not  necessarily  arise  as  it  seems  to  me,  I 
express  no  opinion ;  not  so  much  because  I  feel  any 
doubt  on  the  point,  as  because  I  think  the  safest 
course  in  such  a  case  is  that  there  should  be  no 
judicial  expression  of  opinion  on  a  point  that  is  not 
directly  involved  in  the  decision  at  whieh  the  court 
has  arrived.    Putting  aside,  therefore,  this  question, 
and  assuming  that  the  meeting  being  of  two  only, 
and  so  at  that  meeting  the  discretion  of  three  not 
being  exercised,  the  meeting  was  invalid,  and  that 
consequently  all    the  proceedings,    including  the 
adjournment,  were  void,  and  must  be  treated  as 
never  having  taken  place  at  all,  the  question  arises 
whether  any  adjournment  was  necessary  according 
to  the  provisions  of  the  Act.    It  is  contended  that 
proceedings  under  these  commissions  are  analogous 
to,  or  in  the  nature  of,  judicial  proceedings,  and 
that  consequently  at  any  meeting  of  the  commis- 
sioners   an    adjournment   from    time    to    time  is 
necessary,  as  in  the  case  of  a  meeting  of  magistrates 
at  quarter  sessions.     Now,    in  my   opinion,  this 
commission    does    not    constitute    a     court    at 
all— it    is    a    mere    commission    authorising  cer- 
tain    persons    to     prosecute     an     inquiry,    and 
incidentally  to  the  exercise  of  such  authority  in  one 
instance,  and  it  would  appear  in  only  one  instance, 
to  exercise  powers  of  a  judicial  character ;  that  is  to 
say,  on  a  witness  appearing  and  being  guilty  of  a 
contempt,  they  have  power  to  punish  such  con- 
tempt as  any  one  of  the  courts  in   Westminster 
Hall  would  have  power.    That  power  is,  however, 
only  incidental  to  the  main  object  of  the  commis- 
sion, and  does  not,  in  my  opinion,  constitute  the 
commissioners    a   court,    or   create    any    of    the 
analogies  of  a  coiirt  of  justice.  My  brother  Cleasby 
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has  referred  to  Lord  Coke's  writings  with  reference 
to  the  functions  of  commissioners,  bat  the  commis- 
sioners there  referred  to  are  such  as  exercise  functions 
in  their  nature  judicial.  We  are,  therefore,  not 
called  upon,  I  think,  to  consider  the  analogy  of  a 
court  of  justice  or  the  doctrines  laid  down  by  Lord 
Coke,  which  have  been  referred  to,  for  it  appears 
to  me  that  the  powers  of  these  commissioners 
depend  entirely  upon  the  terms  of  the  Act  of 
Parliament  under  which  they  are  appointed.  The 
question,  therefore,  is,  whether  the  commissioners, 
in  prosecuting  their  inquiry,  must  be  taken  to  be 
authorised  to  hold  only  one  single  meeting  as  long 
as  it  is  necessary  the  inquiry  should  be  continued, 
or  several  successive  independent  meetings,  not  to 
be  holden  by  adjournment  from  the  original  meet- 
ing, but  from  time  to  time,  as  the  prosecution  of 
the  inquiry  may  require.  Now,  by  the  6th  section 
we  find  that  the  commissioners  shall,  by  all  such 
lawful  means  as  to  them  appear  best,  with  a  view 
to  the  discovery  of  the  truth,  inquire  into  the 
manner  in  which  the  election  has  been  conducted, 
and  whether  any  corrupt  practices  have  been  com- 
mitt<^d  at  such  election.  By  the  4th  section  it  is 
provided  that  the  commissioners  appointed  under 
this  Act,  to  make  inquiry  as  aforesaid,  shall,  upon 
their  appointment,  or  within  a  reasonable  time 
afterwards,  go  to  such  county,  division  of  a  county, 
city,  borough,  university,  or  place,  and  shall,  from 
time  to  time,  hold  meetings  for  the  purposes  of  such 
inquiry  within  the  same  or  within  ten  miles  thereof. 
Now  here  we  find  by  these  sections  general  powers 
given,  which,  if  not  restrained  in  any  way  in  nny 
other  part  of  the  Act,  certainly  enables  the  com- 
missioners to  prosecute  their  inquiry  by  holding 
meeting  after  meeting,  as  in  the  exercise  of  their 
discretion  they  may  think  best  for  the  purposes  of 
such  inquiry ;  and  if  the  4th  section  stopped  here 
it  would  be  perfectly  clear  that  the  commis- 
sioners could  hold  fresh  independent  meetings 
without  adjournment  from  one  to  the  other. 
The  section,  however,  proceeds  as  follows :  *'  And 
shall  have  power  to  adjourn  such  meetings  from 
time  to  time  from  any  one  place  to  any  other  place 
within  such  county,  &c.,  as  to  them  may  seem  expe- 
dient ;  and  such  commissioners  shall  give  notice  of 
their  appointment,  and  of  the  time  and  place  of 
holding  their  first  meeting,  by  publishing  the  same 
in  some  newspaper  in  general  circulation  in  such 
county,"  &c.  Now  it  is  contended,  in  support  of  the 
rule,  that  the  provision  for  giving  notice  of  the 
first  meeting  shows  that  this  is  to  be  the  only 
meeting  except  those  by  adjournment,  which  are  aU 
to  operate  merely  in  continuance  of  this  original 
meeting.  The  use  of  the  expression  "  first "  seems 
to  me  to  be  somewhat  against  this  contention, 
but  I  do  not  rely  very  much  on  that.  When  we 
look  to  the  nature  of  the  commissioners'  func- 
tions, we  shall  find  the  strongest  reasons  against 
giving  the  words  of  the  section  the  meaning  con- 
tended for  in  support  of  the  rule,  and  in  favour  of 
the  meaning's  being  that  successive  meetings  may 
be  held.  Why,  for  instance,  after  one  or  more 
meetings  have  been  held  for  the  purposes  of  the 
inquiry— of  which  due  notice  has  l^en  given,  and 
all  that  remains  to  be  done  afterwards  is  for  the 
commissioners  to  meet  to  consider  the  evidence  and 
agree  as  to  their  report,  a  meeting  at  which  no 
portion  of  the  public  are  called  upon  or  entitled  to 
attend — should  it  be  necessary  that  any  adjournment 
should  take  place  from  the  last  public  meeting  ? 
Again  ;  the  Act  says,  that  if  the  commissioners  find 
corrupt  practices  to  have  been  committed,  they  may 
make  the  like  inquiries  concerning  previous  elec- 
tions ;  having  concluded  their  inquiry  as  to  the  last 
election,  they  may  wish  to  consider  whether  they 
will  come  to  the  conclusion  that  corrupt  practices 
have  been  committed,  and  accordinc^y,  whether  they 


will  inquire  into  previous  elections  or  not.  Why,  in 
this  case,  should  an  adjournment  be  necessary  when 
it  is  uncertain  whether  any  farther  meetings  are  to 
be  held  or  not,  and  nothing  can  be  settled  m  to 
the  time  or  place  of  such  meetings,  if  any  be  held  ? 
It  seems  by  far  the  more  reasonable  oonstraction 
that  these  meetings  may  be  separate  independent 
meetings.  In  some  cases,  and  as  to  some  meetinga, 
circumstances  may  require  express  adjoummeDt, 
but  in  other  cases  it  may  be  wholly  unnecessary  and 
even  inappropriate.  With  reference  to  the  words 
relating  to  adjoamment,  it  is  to  be  observed  that 
they  do  not  say  that  the  commissioners  *' shall 
adjourn,''  but  that  they  *' shall  have  power  to 
adjourn  from  time  to  time  and  from  any  one  place 
to  any  other  place  within  such  county."  As  I  said 
before,  if  the  section  stopped  before  those  words  it 
would  clearly  give  power  to  hold  fresh  independent 
meetings,  and  why  should  these  words  be  considered 
as  restricting  the  previous  part  of  the  sectioo. 
Their  natural  meaning  is  not  that  the  com- 
missioners are  bound  to  adjourn,  but  that  they 
may  do  so  if  they  think  fit.  A  witness  might 
be  describing  some  transaction  in  which  knowledge 
of  the  position  of  particular  localities  might  be 
essential  to  understanding  his  evidence,  and  the 
commissioners  might  desire  to  look  at  the  spot  for 
themselves ;  and,  having  done  so,  to  return  and 
proceed  with  the  meeting.  If  a  particular  witness 
were  unwell,  they  might  think  it  expedient  to 
adjourn  to  his  residence  and  take  his  evidence.  At 
most  this  is  but  a  power  contained  in  the  Act,  and 
cannot  be  construed  as  intended  to  restrict  powers 
given  in  the  previous  part  of  the  section.  It  is  said 
that  adjournment  is  always  necessary,  for  how  else 
are  people  to  know  when  the  next  meeting  will  be 
held.  The  answer  is,  in  the  same  way  as  any  one 
else  who  is  not  present  at  the  meeting.  A  witness 
who  has  not  been  required  to  give  his  evidence 
before  must  have  s  fresh  notice.  Notice  may  be 
given,  under  the  general  powers  of  the  Act,  by 
advertisement  or  otherwise.  It  is  said  that  the 
meaning  of  the  Act  must  be  taken  from  the  analogy 
of  courts,  or  other  commissions,  where  an  adjourn- 
ment is  absolutely  necessary ;  and  the  Legislature, 
in  using  this  word  "  adjourn,"  must  be  taken  to 
have  meant  to  use  it  in  the  strict  technical  sense 
derived  from  such  analogy ;  but  if  that  construction 
were  put  on  the  statute  the  greatest  mischief  and 
inconvenience  might  arise.  If  from  illness  or  any 
accident  a  meeting  appointed  cannot  be  held,  the 
whole  proceedings  will  be  at  an  end.  The  argu- 
ment fxb  inconvementi,  it  is  urged,  might  be  equally 
well  applied  to  the  case  of  quarter  sessions,  and  yet 
the  Lq^slature  has  clearly  rendered  an  adjoamment 
necessary  in  their  case.  But  it  is  clear  that  in  the 
case  of  a  commission  like  this  the  mischief  and 
inconvenience  are  so  much  more  likely  to  occur  that 
the  two  cases  are  not  really  analogous;  and  we 
ought  not,  unless  compelled  by  the  strongest  Hnd 
clearest  words,  to  hold  the  same  role  to  have  been 
intended  to  apply  to  both.  But  now  we  come  to 
the  words  at  the  end  of  the  section,  and  it  is  said 
that  these  show  an  adjournment  to  be  necessary. 
They  are  these :  "  Provided  always  that  such  com- 
missioners shall  not  adjourn  the  inquiry  for  any 
period  exceeding  one  week  without  the  consent  and 
approbation  of  one  of  her  Majesty's  Principal  Secre- 
taries of  State."  The  whole  question  with  reference 
to  this  proviso  turns  on  the  word  '^  adjourn ;"  if  it 
implies  that  no  meeting  can  be  held  other  than  the 
original  meeting  except  by  adjournment,  and  that 
no  such  adjournment  shall  be  beyond  a  week 
without  the  permission  of  the  Secretary  of  State, 
then,  of  course,  no  meeeting  can  be  good  unless 
there  have  been  a  regular  adjournment  from 
the  previous  one;  but  it  seems  to  me,  looking 
to   the   whole    of    the   Act,   that    this    proviso 
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nothing  more  than  that  they  shall  not 
protract  the  inquiry  by  holding  meetings  at  greater 
interrals  than  a  week  without  the  permission  of  the 
Secretaiy  of  State ;  and  if  they  find  it  necessary  to 
hold  a  meeting  at  a  greater  interval,  they  must 
apply  for  that  permission.  The  word  " adjourn*'  in 
tfaljB  place  merely  means  ^*  postpone  "  in  my  opinion, 
and  all  that  is  required  is  permission  to  postpone 
the  inquiry  beyond  a  week.  That  permission  the 
oommissioners  clearly  got,  and  public  notice  was 
giren  on  the  25th  Sept.  that  the  inquiry  would  be 
postponed  until  the  19th  Oct.  The  other  clauses  of 
the  Act  seem  to  me,  like  those  which  I  have  read, 
ooiformly  to  point  to  the  conclusion  that  the  powers 
conferred  on  the  oommissioners  are  not  in  their 
nature  judicial,  and  that  it  was  not  intended  to 
eocomber  them  in  an  inquiry  of  this  sort  with  the 
fonna  of  judicial  procedure;  very  general  and 
eztendve  powers  are  given  to  them  for  the  purpose 
of  eliciting  the  truth ;  they  are  to  use  all  such  lawful 
means  as  to  them  may  seem  best.  The  words  of  the 
4th  section  certainly  bear  the  construction  that  they 
may  from  time  to  time,  as  they  deem  it  expedient 
for  the  purposes  of  the  inquiry,  hold  separate  and 
independent  meetings ;  and  it  seems  to  me,  from  the 
very  natnre  of  the  inquiry  that  they  were  to  hold, 
absolutely  necessary  that  they  should  have  such 
power.  Under  these  circumstances  I  am  of  opinion 
that  the  rule  should  be  discharged. 

CHjiKMSLL,  B. — I  am  also  quite  satisfied  that  the 
rule  should  be  discharged.  These  commissioners 
were  acting  under  15  &  16  Vict.,  c.  57,  and  I  quite 
agree  with  the  argument  that  their  authority  de- 
pends wholly  upon  the  terms  of  that  Act.  If  they 
were  not  exercising  that  authority  when  they  made 
those  committals,  the  applicants  are  entitled  to  be 
discharged  oat  of  custody.  Admitting,  then,  that 
they  were  merely  the  creatures  of  the  statute,  the 
question  arises  whether  by  the  statute  they  were 
hound  to  adjourn  their  meeting  from  time  to  time  in 
order  to  keep  the  whole  proceedings  alive ;  and  they 
have  been  compared  to  a  court  to  which  an  adjourn- 
ment is  necessary.  Now  it  is  true  that  by  the 
statute  they  are  entitled  to  exercise  some  powers 
which  a  court  of  law  may  exercise,  and  in  a  similar 
way,  but  that  does  not,  in  my  opinion,  constitute 
them  a  court.  If  the  4th  section  stopped  at  the  words 
"ten  miles  thereof,**  I  should  have  thought  the 
case  clear  beyond  all  reasonable  doubt,  and  that 
these  were  commissioners  acting  with  express 
powers  to  hold  meetings  from  time  to  time.  But  a 
difficulty  has  been  suggested,  arising  from  the  sub- 
sequent part  of  the  section,  which  says  that  they 
shidl  have  power  to  adjourn.  The  question  is 
what  construction  is  to  be  put  upon  the  word 
** adjourn*'  here,  and  in  the  proviso  at  the  end  of 
the  section?  -whether  it  is  to  be  construed  as  in- 
Tolring  the  necessity  for  an  adjournment  in  the 
strict  l^al  sense  of  we  term,  or  merely  as  used  in  a 
more  popular  sense,  and  referring  to  postponement. 
Now  it  is  worthy  of  observation  that  the  adjourn- 
ment is  contemplated  in  two  points  of  view :  first, 
with  regard  to  time ;  and  secondly,  with  regard  to 
place.  With  respect  to  the  latter,  the  commis- 
sioners are  empowered  to  adjourn'  to  any  place 
within  the  limits  of  their  authority  without  any 
sanction ;  but,  with  respect  to  time,  they  cannot 
adjourn,  so  that  more  than  a  week  shall  elapse  in 
the  prosecution  of  the  inquiry,  unless  they  obtain  the 
approral  of  the  Secretary  of  State.  The  concluding 
words  of  the  4th  section,  which  make  the  approval 
of  the  Secretary  of  State  necessary  are  only  restric- 
tive  of  the  powers  of  adjournment  previously  given, 
bat  the  5th  section  is  a  positire  enactment,  and  by 
tiiat  the  commissioners  are  empowered  with  such 
consent  and  approbation  as  aforesaid  to  hold  meet- 
ings in  the  cities  of  London  and  Westminster,  and 
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'to  adjourn  the  same  from  time  to  time,  as  they 
may  deem  fit.  I  cannot,  on  looking  at  these  pro- 
visions as  a  whole,  come  to  the  conclusion  that  the 
provisions  relating  to  adjournment  were  intended 
to  restrict  the  previous  words  which  give  power  to 
hold  meetings  from  time  to  time.  It  seems  to  have 
been  supposed  that  the  effect  of  the  decision  of  the 
Queen's  Bench  is  to  make  the  words  relating  to 
adjournment  mere  surplusage ;  but  I  do  not  think 
that  any  of  the  expressions  used  by  the  judges 
there  could  have  been  meant  to  be  taken  in  this 
sense.  It  may  be,  and  that  was  probably  all  that 
was  intended,  that  it  was  not  necessary  for  the  pur- 
pose of  continuing  to  hold  meetings,  to  exereise  the 
power  of  adjournment  given  by  the  middle  part 
of  the  4th  section,  yet  that  power  may  be,  as 
in  the  cases  suggested  by  the  Lord  Chi^  Baron, 
eminently  useful.  I  do  not  think,  therefore, 
that  those  words  are  surplusage,  but  I  cannot 
come  to  the  conclusion  that  they  are  intended 
to  be  restrictive.  If  the  true  construction  of  the 
Act  be  such  as  I  have  mentioned,  then  all 
its  requirements  were  complied  with  in  this  case. 
The  postponement  of  the  further  prosecution  of 
the  inquiry  till  October  was  approved  of  by  the 
Secretary  of  State,  the  commissioners  all  agreed 
upon  such  adjournment,  and  public  notice  was  given 
that  it  would  be  so  adjourned  or  postponed  until  the 
19th  Oct.  What  occurred  on  the  271^  Sept.  may  be 
treated  as  a  nullity,  and  there  was  therefore  a  valid 
postponement  made  at  a  meeting  at  which  all  three 
commissioners  were  present.  It  was  argued,  with 
relation  to  the  postponement  till  the  19th  Oct.,  that, 
an  adjournment  being  necessary,  there  was  virtually 
no  consent  to  such  adjournment  as  took  place,  be- 
cause the  approval  of  the  Secretary  of  State  must 
be  taken  with  reference  to  the  application  on  the 
18th,  which  was  not  for  an  adjournment  from  the 
2&th,  but  from  the  27th,  and  that  there  was  no  spe- 
cific consent  by  reason  of  the  informal  meeting,  the 
consent  presupposing  a  valid  adjournment  on  the 
27th.  On  that  point  I  decline  to  offer  any  opinion, 
for  in  my  view  it  is  unnecessary  to  decide  it,  if  I 
am  right  as  to  the  construction  of  the  statute,  and 
no  adjournment  was  necessary  to  keep  the  powers 
of  the  commissioners  alive. 

FiGOTT,  B. — I  "am  of  the  same  opinion.  The 
question  is  whether  the  commissioners,  when  they 
made  this  committal,  were  acting  within  their 
powers.  These  powers  are  prescribed  by  the  Act 
under  which  they  were  appointed.  We  must  give 
this  Act  a  reasonable  construction,  looking  to  the 
subject-matter  with  which  it  deals ;  and  I  think  in 
so  doing  it  will  be  found  there  is  no  real  am- 
biguity in  it,  and  that  the  provisions  of  the  4th 
section  are  all  very  easily  reconcilable.  It  pro- 
vides that  the  commissioners  shall  go  down  to  the 
place  where  the  inquiry  is  to  be,  and  may  hold 
meeti  *igs  from  time  to  time  for  the  purposes  of 
such  inquiry.  If  the  section  had  stopped  there, 
there  would  have  been  no  room  for  contention  as 
to  its  meaning ;  but  it  goes  on,  and  adds  a  power 
of  adj(mmment  from  time  to  time  of  such  **  meet- 
ings." I  confess  I  cannot  imagine  words  more 
unapt  to  lay  down  the  necessity  of  an  adjournment 
from  day  to  day.  The  words  purport  to  give  a 
**  power  "  not  to  restrict  previous  powers.  Such  a 
power  is  by  no  means  superfluous.  Gases  may 
easily  be  imagined  in  which  the  necessity  for  its 
exereise  would  arise.  The  summons  to  a  witness 
would  require  attendance  at  the  time  and  place 
specified.  If  a  witness  summoned  were  not 
examined,  it  is  quite  clear  if  the  power  of 
adjournment  were  not  exereised,  he  must  be 
summoned  over  again.  Then,  thirdly,  comes  the 
proviso  which  sets  a  limit  to  the  power  of 
adjourning.    This  seems  to  me  to  make  no  differ- 
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ence ;  it  does  not  imply  that  the  meeting  must  be 
kept  alive  by  adjournment,  or  else  that  the  powers 
of  the  commissioners  will  come  to  an  end.  The 
word  adjourn  may  be  used  in  a  strict  technical 
sense  as  with  reference  to  the  court  of  quarter 
sessions ;  but  it  may  also  be  used  in  a  more  popular 
sense,  as  meanin?  merely  postponement.  The 
provision  is  merely  that  the  inquiry  shall  not  be 
postponed  beyond  the  certain  limit,  without  the 
consent  of  the  Secretary  of  State.  It  is  clear  that 
the  commissioners  did  not  postpone  the  inquiry 
beyond  the  week  without  the  consent  of  the  Siecre- 
tary  of  State.  They  agreed  to  postpone  the  meeting 
from  the  25th  to  the  27th  ;  so  far  they  required  no 
permission.  For  the  postponement  till  the  19th 
Oct.,  upon  which  they  all  agreed,  and  of  which 
notice  was  given,  they  had  the  requisite  approval. 
The  question  is  whether  the  consent  and  all  the 
subsequent  proceedings  became  void  because  no 
valid  meeting  was  held  on  the  27th.  I  cannot  come 
to  such  a  conclusion  ;  reading  the  word  "  adjourn  " 
as  meaning  "postponement,"  with  reference  to  this 
point,  for  such  postponement  they  had  permission. 
If  we  come  to  the  conclusion  that  no  formal  ad- 
journment was  necessary,  it  seems  to  me  to  follow 
that  all  that  was  requisite  to  give  the  commissioners 
jurisdiction  existed  in  this  case. 

Clbibrt,  B. — I  am  of  the  same  opinion.  The 
question  is  whether  the  meeting  of  the  21st  Oct. 
was  a  valid  meeting  of  the  commissioners  under  the 
Act.  It  is  argued  that  it  was  not,  because  their 
powers  had  come  to  an  end  for  want  of  a  previous 
adjournment.  It  is  alleged  in  answer,  first,  that  no 
such  adjournment  was  necessary;  and,  secondly, 
that  if  it  were,  there  was  a  valid  adjournment 
Now  a  commission  under  this  Act  does  nut  appoint 
a  commissioner  to  any  office  by  virtue  of  which  he 
exercises  any  particular  authority  or  character  apart 
from  the  provisions  of  the  Act.  We  have  therefore  to 
look  to  the  Act  ai^^ne  to  determine  the  powers  of  the 
commissioners  and  their  limits.  Now  if  I  were 
satisfied  that  a  regular  adjournment  were  necessary 
it  would  not  be  necessary  to  decide  the  first  point, 
but  I  confess  I  cannot  see  my  way  to  deciding  that 
this  was  a  regular  adjournment  by  all  three  of  the 
commissioners.  All  that  was  stated  at  the  meeting 
of  the  25th  Sept.  was  a  mere  expression  of  inten- 
tion to  adjourn  after  a  meeting  on  the  27th.  I  do 
not  think  that  amounted  to  an  adjournment.  The 
intention  might  have  existed,  but  it  might  be 
altered ;  it  might  be  that  on  the  27th  circumstances 
might  arise  to  induce  the  commissioners  to  come 
to  the  conclusion  that  the  adjournment  had  better  be 
to  the  28th.  Neither  can  I  think  that  the  act  of 
the  two  commissioners  on  the  27th  could  constitute 
a  valid  adjournment.  If  an  adjournment  be  neces- 
sary to  keep  the  commission  alive,  it  is  clear  it 
is  no  matter  of  mere  form  or  small  importance.  But 
these  points  become  immaterial  for  the  conclusion  at 
which  I  have  arrived,  looking  to  the  words  of  the  4th 
and  5th  sections  of  the  Act,  and  the  subject-matter, 
and  the  fact  that  the  commissioners  have  to  report 
as  well  as  to  hear  evidence,  is  that  it  not  essential 
that  there  should  be  an  adjournment  in  order  to 
keep  the  commission  alive.  The  words  of  the  4th 
section  give  the  power  to  meet  from  time  to  time, 
and  then  give  power  to  adjourn  from  time  to  time 
and  place  to  place.  Without  these  words,  I  should 
think  the  commissioners  would  probably  have  the 
power,  as  necessary  to  their  functions,  of  meeting 
and  adjourning ;  but  the  Legislature  has  thought  fit 
to  put  this  matter  beyond  doubt  by  giving  the 
express  power.  The  effect  of  an  adjournment, 
as  distinguished  from  a  fresh,  independent  meet- 
ing is  of  Importance,  for,  by  adjournment,  all  the 
meetings  so  a4JourBed  are  continued  as  one  meet- 
ing;  eveiything  don«  at  a  meeting  remaini  in 


force  over  all  the  days  during  which  such  meet- 
ing lasts.  Then  the  Act  proceeds  to  impoee  a 
limitation.  The  effect  is  that  without  the  authority 
of  the  Secretary  of  State  there  cannot  be  an  in- 
terval of  more  than  a  week  between  the  meeting 
held  in  the  course  of  the  inquiry.  Giving  these 
provisions  the  most  careful  consideration  that  I  can, 
I  come  to  the  conclusion  that  an  adjournment  was 
not  necessary,  and  that  this  meeting  was  so  far  per- 
fectly good  and  valid.  But  a  third  question  has 
been  suggested.  It  is  said  that  assuming  an  ad- 
journment was  not  necessary,  yet  if  a  fresh  meet- 
ing was  held  at  a  greater  interval  than  a  week  it 
would  not  be  valid  unless  held  with  the  consent  and 
approbation  of  the  Secretary  of  State;  and  it  is 
further  argued  that  no  consent  or  approbation  was 
given  to  the  adjournment  that  took  place  till 
October.  I  do  not  think  there  is  anything  in  this 
contention  when  the  substantial  effect  of  what  took 
place  is  looked  at.  It  is  quite  clear  that  if  they 
had  separated  without  adjournment  on  the  26th, 
and  had  then  within  the  week  applied  for 
and  obtained  the  permission  of  the  Secretary 
of  State  to  meet  again  at  a  greater  interval 
than  a  week,  such  a  mode  of  proceeding  would 
have  been  valid  if  our  view  of  the  law  be 
correct.  It  is  suggested  that  here  the  consent 
having  been  to  a  specified  mode  of  proceeding, 
namely,  to  an  adjournment  after  a  meeting  to  be 
held  on  the  27th  Sept.,  and  that  meeting  never 
having  been  held,  Uie  subsequent  meeting  of  19th 
Oct.  was  without  authority.  I  do  not  think  we  are 
driven  to  that  condusion.  Bearing  it  in  mind  that 
no  adjournment  was  necessary,  it  seems  to  me  that 
the  substance  of  the  authority  given  was  to  post- 
pone the  inquiry  until  the  19th  Oct.  It  seems  to 
me  therefore  that  all  the  requisites  necessary  to  give 
the  commission  jurisdiction  existed.  No  adjourn- 
ment was  necessary;  the  meeting  that  was  held 
afterwards,  at  a  greater  interval  than  a  week,  was 
held  with  the  consent  and  approbation  of  the  Secre- 
tary of  State.  Under  these  circumstances  the  rule 
must  be  discharged. 

B»tle  dueharyed. 

Attorneys  :  F.   W,   Blake,  for  Bainton,  Beverley ; 
Solicitor  to  the  Treasury. 
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Stifurdby,  Nov.  18,  1869. 

(Before  Esllt,  C.  B.,  Martik,  B.,  Blagkbubx, 
Lush,  and  Bbsit,  JJ.) 

Rbo.  9.  RrrsoN  ajtd  anothbb. 

Forgery — Deed — A  nU'dating. 

H,  made  an  equitable  deposit  of  title-deeds  toilk  G,for 
730/.,  and  afterwards  assigned  all  his  property  to  B. 
for  the  hentfit  of  his  creditors.  He  and  kis  assignee 
B,  then,  for  an  additional  advance,  conveyed  to  G.  the 
freehold  of  the  property  to  which  the  deeds  so  deposited 
related.  After  this  the  prisoner  R.  executed  a  deed  of 
cusignment  to  the  other  prisoner  of  a  large  part  of  the 
land  so  conveyed  to  G.for  a  long  term  of  years;  bmt 
this  deed  was  falsely  ante-dated  be/ore  the  conveyance 
by  R.  and  B.  to  G.,  and  upon  this  deed  the  prisoners 
resisted  G.*s  title  to  possession  of  this  part  of  the  land : 

Held,  that  this  deed  so  ante-dated  for  the  purpose  oj 
defrauding  Cr.,  amounted  to  forgery. 

Case  reserved  for  the  opinion  of  the  court  by 
Hayes,  J. 

The  prisoners  were  indicted  before  me  at  the  last 
Manchester  assizes  under  the  24  &  25  Vict.  c.  98, 
s.  20,  for  forging  a  deed  with  intent  to  defraud 
,  James  Gardner. 
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William  Ritsoa  iras  the  father  of  Samael  Ritson, 
and  was  a  bailder.  He  had  been  entitled  to  certain 
bttildiiig  land  at  Heatoo  Norris  in  Lancaahire,  which 
had  been  conveyed  to  him  in  fee,  and  he  had  bor- 
rowed on  the  security  of  it  of  the  prosecutor, 
James  (zardner,  more  than  780^  for  whi(£  advances 
be  had  given  on  the  lOth  J&n.  1868,  an  equitable 
mortgage  by  vrritten  agreement  and  deposit  of  title- 
deeds. 

On  the  5th  May  1868,  William  Ritson  executed  a 
deed  under  the  Bankruptcy  Act  of  1861,  conveying 
all  his  real  and  personal  estate  to  James  Booth, 
a  trustee,  for  the  benefit  of  creditors,  and  on  the 
7th  May  1868  by  deed  between  James  Booth,  the 
tmatee,  of  the  first  part,  and  William  Ritson  of  the 
second  psrty  and  the  said  James  Gardner  of  the 
third  part,  reciting  the  said  deed  of  assignment, 
and  that  James  Gainer  had  become  mortgagee  of 
the  said  building  land,  and  that  there  was  then  due 
to  him  789/.  6«.  2d  for  principal  aud  interest,  and 
that  the  said  James  Booth  and  William  Ritson 
having  caused  a  valuation  to  be  made  had  ascer- 
tained that  the  said  sum  was  in  excess  of  the  value 
of  the  said  hereditaments,  and  that  there  weie 
some  building  materials  on  the  land  not  fixed  to 
the  freehold,  and  that  it  had  been  agreed  between 
the  parties  to  the  deed  to  convey  the  land  and  assign 
the  materials  for  502.  to  the  said  James  Gardner. 
It  was  witnessed  that  the  said  James  Booth  and 
William  Ritson  in  consideration  of  the  said  sum 
paid  as  therein  mentioned  (viz.,  idL  to  Booth  aud 
IL  to  William  Ritson),  did  respectively  grant, 
convey,  and  confirm  unto  the  said  James  Gardner 
the  said  freehold  land  ^subject  to  the  two  inden- 
tures therein  mentioned,  being  previous  convey- 
ances to  other  parties  by  the  said  William  Ritson  of 
two  small  plots  thereof),  and  all  the  estate,  claim, 
and  demand  of  the  said  James  Booth  and  William 
Ritson  therein  to  and  to  the  use  of  the  said  James 
Gardner,  bis  heirs,  and  assigns  for  ever,  with  a 
covenant  from  the  said  James  Booth  and  Wil.iam 
Ritson,  that  they  or  one  of  them  had  fuU  power  to 
grant  the  said  lands  and  hereditaments  as  aforesaid 
free  from  all  incumbrances,  except  as  appeared  by 
the  said  deed,  but  which  deed  contained  no  mention 
of  the  deed  found  to  be  a  forgery  as  after  men- 
tioned but  only  mentioned  the  conveyance  of  the 
•aid  two  small  plots. 

After  the  execution  of  the  said  conveyance  to  the 
prosecutor  he  entered  into  possession  of  the  ground 
so  conveyed  to  him. 

About  March  1869  the  prosecutor  had  buildings 
erecting  on  adjoining  land,  and  had  employed 
William  Ritson  as  a  builder,  and  had  given  him 
permission  to  erect  a  shed  on  part  of  tlie  ground  so 
conreyed  as  aforesaid,  which  was  done.  The  pro- 
ncutor  afterwards  wished  to  have  it  removed ;  but 
the  two  Ritsons,  the  son  being  then  working  with 
Ms  father,  refused  to  do  so,  and  the  prosecutor  re- 
■loved  it  himself.  On  the  30th  April  1869  the 
proeecator  reoeired  a  letter  from  a  solicitor  written 
on  behalf  of  Samuel  Ritson,  claiming  title  to  the 
land,  and  complaining  of  prosecutor  having  tres- 
passed  thereon  by  pulling  down  a  building,  and 
offering  to  show  the  deeid  under  which  Samuel 
Ritson  claimed.  And  on  the  26th  April  a  writ  in 
an  action  of  trespass,  at  the  suit  of  Samuel  Ritson, 
was  sued  out  and  served  on  the  prodecutor.  The 
prosecutor  then  saw  the  attorney  for  Samuel  Ritson, 
who  produced  the  deed  charged  as  a  forged  deed, 
and  the  prosecutor  commenced  the  prosecution 
against  the  two  prisoners  before  the  magistrates. 

This  deed  is  dated  the  12th  March  1868,  the  date 
being  before  William  Ritson*s  deed  of  Assignment 
and  the  conveyance  to  the  prosecutor,  and  purports 
to  be  made  between  WiUiam  Ritson  of  the  one  part, 
and  Samuel  Ritson  of  the  other  part ;  it  recites  the 
conveyance  in  fee  to  William  Ritson,  and 


that  William  Ritson  had  agreed  with  Samuel  Ritson 
for  a  lease  to  him  of  part  of  the  land,  at  a  yearly 
rent  of  18/.  Ss-  4(/.,  and  then  professes  to  demise  to 
Samuel  Ritson  a  large  part  of  the  frontage,  and 
most  valuable  part  of  the  land,  which  had  been 
equitably  mortgaged  and  afterwards  conveyed  to 
the  prosecutor,  as  mentioned  above,  for  the  term  of 
999  years  from  the  25th  Mardi  then  inst.  The  said 
deed  contained  no  notice  of  any  title  legal  or  equit- . 
able,  of  the  prosecutor,  and  contained  the  usual 
covenants  between  a  lessor  and  lessee.  It  was 
executed  by  both  William  and  Samuel  Ritson,  and 
professes  to  have  been  attested  by  a  witness ;  but 
such  witness  was  not  called  at  the  trial,  nor  was 
any  evidence  given  as  to  the  professional  man  or 
other  person  by  whom  the  deed  was  prepared. 
Although  the  date  of  the  deed  was  the  I2ch  March 
1868,  it  was  proved  by  the  stamp  distributor  who 
had  issued  the  stamp,  that  it  was  not  in  fact  issued 
from  the  office  by  him  before  the  7th  Jan.  1869, 
nor  was  the  deed  ever  mentioned  by  the  prisoners 
before  that  year. 

It  was  contended  on  the  part  of  the  prosecutor 
that  the  deed  was  a  forged  deed,  made  after  the 
prosecutor *8  conveyance,  and  ante-dated  for  the 
fraudulent  purpose  of  over-reaching  that  convey- 
ance, and  so  endeavouring  to  deprive  the  prosecutor 
of  his  estate  under  the  said  conveyance,  and  of  a 
considerable  part  of  the  property  for  along  term, 
and  leaving  only  a  valueless  reversion  in  him  in 
such  part  of  the  property.  And  in  support  of  this 
view  the  counsel  for  the  prosecution  cited  1  Hawk. 
P.  C.  c.  21,  p.  268,  8th  edit. ;  and  Salwa^  v.  Wale, 
Moo.  655  ;  5  Eliz.  c.  14  ;  and  2  Rubs.  Gr.,  4th  edit., 
719;  and  see  8  Inst.  169,  Bac.  Ab.  **  Forgery." 

The  counsel  for  the  prisoners  contended  that  the 
deed  could  not  be  a  forgery,  as  it  was  really  executed 
by  the  parties  between  whom  it  purported  to  be 
made,  and  that  there  was  no  modem  authority  in 
support  of  the  doctrine  contended  for  by  the  prose- 
cution. He  also  contended  that  the  prosecutor  had 
obtained  his  conveyance  by  fraud,  and  that  it  was 
void  against  the  prisoners,  and  if  so  the  lease  would 
be  rightfully  made. 

The  jury  found  that  there  was  no  ground  for 
imputing  any  fraud  to  the  prosecutor  with  regard 
to  his  security  and  conveyance,  and  I  having  ex- 
pressed an  opinion  in  conformity  with  the  autho- 
rities cited  on  the  part  of  the  prosecution,  and 
informed  the  jury  that  if  the  alleged  lease  was 
executed  after  the  prosecutor's  conveyance,  and 
ante-dated  with  the  purpose  of  defrauding  him,  it 
would  be  a  forgery. 

The  jury  found  both  the  prisoners  guilty. 

And  in  pursuance  of  the  request  of  the  prisoners' 
counsel,  I  reserved  the  question  whether  the  pri- 
soners were  properly  convicted  of  forgery  under  the 
cireumstances,  for  the  opinion  of  this  court. 

G.  Hatss. 

Torr,  for  the  prisoners.— The  ruling  of  the  learned 
judge  at  the  trial  was  wrong,  and  the  conviction 
cannot  be  sustained.  The  authorities  cited  for  the 
prosecution  were  very  ancient,  and  it  is  submitted 
that  they  cannot  be  supported  at  the  present  day. 
The  authority  of  Lord  Coke  in  the  3rd  Inst  169  is 
his  comment  on  the  stat.  5  Eliz.  c.  14,  which  enacts, 
'*  If  any  person  or  persons,  upon  his  or  their  own 
head  or  imagination,  or  by  false  conspiracy  or 
fraud,  shall  iMttingly,  subtilly,  and  falsely  forge  or 
make,  or  subtilly  cause  or  wittingly  assent  to  be 
forged  or  made,  any  false  charter,  deed,  or  writing, 
sealed,  &c.,  to  the  intent  (inter  aUa)  that  the  right 
title  or  interest  of  any  person  or  persons  of  in  or  to 
tenements  or  hereditaments,  freehold  or  copyhold, 
may  be  molested,"  &c.  Lord  Coke,  in  commenting 
on  the  words  *'or  make,"  says,  "These  be  larger 
words  than  to  forge,  for  one  may  make  a  false 
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writing  within  this  Act,  though  it  be  not  forged  in 
the  name  of  another,  nor  his  seal  nor  hand  coanter- 
feited.  As  if  A.  make  a  true  deed  of  feoffment 
under  his  hand  and  seal  of  the  manor  of  Dale  unto 
B.,  and  B.,  or  some  other,  raze  out  D  the  first  letter 
of  Dale,  and  put  in  ^  and  then  where  the  true  deed 
was  of  the  manor  of  Dale,  now  it  is  falsely  altered 
and  made  the  manor  of  Sale.  This  is  a  false  writing 
under  seal  within  the  purTiew  of  this  statute.  To 
forge  is  metaphorically  taken  from  the  smith  who 
heateth  upon  his  anvil  and  forgeth  what  fashion  or 
shape  he  will.*'  The  case  of  Salwav  y.  Waley  is  no 
doubt  an  authority  that  to  alter,  by  antedating  a 
deed,  is  a  forgery  if  it  prejudices  any  third  person's 
estate.  The  deed  in  the  present  case  was  not  a 
forgery  or  false  deed ;  it  was  made  by  the  parties 
between  whom  it  purports  to  be  made,  and  there 
was  no  alteration  in  it  at  all.  It  may  be  a  void 
instrument,  but  it  is  not  a  forgery.  fSiARTiN, 
B.  —  Mr.  Russell,  in  his  work,  gives  this  defi- 
nition of  forgery  at  common  law,  **the  fraudu- 
lent making  or  alteration  of  a  writing  to  the  preju- 
dice of  another,"  or,  more  recently,  as  "a  false 
making,  a  making  malo  animo,  of  any  written 
instrument  for  the  purpose  of  fraud  and  deceit," 
the  word  ''  making  "  being  considered  as  including 
every  alteration  of  or  addition  to  a  true  instrument.] 
It  is  contended  that  this  is  not  a  false  deed,  though 
the  finding  of  the  jury  shows  the  date  to  be  so. 
Deeds  which  contain  false  recitals  or  averments  are 
not,  therefore,  false  deeds  within  the  provisions  of 
the  statutes  relating  to  forgery.  The  present  statute 
the  24  &  25  Vict.  c.  98,  s.  20,  enacts,  "  Whosoever, 
with  intent  to  defraud,  shall  forge  or  alter,  or  shall 
offer,  utter,  dispose  of,  or  put  off,  knowing  the  same 
to  be  forged  or  altered,  any  deed,  or  any  bond  or 
writing  obligatory,  or  any  assignment  at  law  or  in 
equity  of  any  such  bond  or  writing  obligatory,  or 
shall  forge  any  name,  handwriting,  or  signature 
purporting  to  be  the  name,  handwriting,  or  signa- 
ture of  a  witness  attesting  the  execution  of  any 
deed,  bond,  or  writing  obligatory,  or  shall  offer, 
utter,  dispose  of,  or  put  off  any  deed,  bond,  or 
writing  obligatory,  having  thereon  any  such  forged 
name,  handwriting,  or  signature,  knowing  the  same 
to  be  forged,  shall  be  guilty  of  felony,  and,  being 
convicted  thereof,  shall  be  liable,  at  the  discretion 
of  the  court,  to  be  kept  in  penal  servitude  for 
life,  or  for  any  term  not  less  than  three  years,  or  to 
be  imprisoned  for  any  term  not  exceeding  two  years, 
with  or  without  hard  labour,  and  with  or  without 
solitary  confinement."  The  question,  therefore,  is 
whether  this  deed  is  a  forgery  within  the  words  of 
that  statute,  and  it  is  submitted  that  it  is  not : 
Com.  Dig.  Forgery,  A.  1. 

AddUon  for  the  prosecution. — The  conviction  is 
right,  for,  both  upon  principle  and  authority  the 
making  of  the  deed  in  question  was  a  forgery.  At 
common  law  the  false  making  of  a  letter,  or  order, 
or  guarantee,  was  a  misdemeanor,  but  not  a  capital 
offence,  but  the  false  making  of  a  deed  is  within  all 
the  statutes.  There  is  the  authority  of  Lord  Coke, 
and  the  case  in  Moor.  And  Com.  Dig.  A.  1,  "  Forgery 
is  where  a  man  fraudulently  writes  or  publishes  a 
false  deed  or  writing  to  the  prejudice  of  the  right 
of  another."  This  was  a  deed  fraudulent!)-  ante- 
dated to  the  prejudice  of  the  prosecutor's  estate  in 
the  land.  So  in  Bac.  Abr.  A.,  "The  notion  of 
forgery  doth  not  so  much  consist  in.the  counter- 
feiting of  a  man's  hand  and  seal,  which  may  often 
be  done  innocently,  but  in  the  endeavouring  to  give 
an  appearance  of  truth  to  a  mere  deceit  and  falsity  ; 
and  either  to  impose  that  upon  the  world  as  the 
solemn  act  of  another,  which  he  is  no  way  privy  to, 
or,  at  least,  to  make  a  man's  own  act  appear  to  be 
done  at  a  time  when  it  was  not  done,  and  by  force 
of  such  a  falsity  to  gire  it  an  operation,  which  in 


truth  and  in  justice  it  ought  not  to  have."    That 
definition  seems  to  comprehend  this  case. 

Eellt,  C.  B.— I  certainly  entertained  some  doubt 
at  one  time  upon  this  case,  because  most  of  the 
authorities  are  of  an  ancient  date,  and  long  before 
the  passing  of  the  statutes  of  11  Geo.  4  &  1  Will. 
4,  and  24  &  26  Vict.  However,  looking  at  the 
ancient  authorities  and  the  text-books  of  the 
highest  repute,  such  as  Com.  Dig.  Bacon's  Abr. 
3  Co.  Inst,  and  Sir  Michael  Foster,  they  are  all 
uniformly  to  the  effect  not  that  every  instrument 
containing  a  false  statement  is  a  forgery,  but  that 
every  instrument  which  is  false  in  a  material  part, 
and  which  purports  to  be  that  which  it  is  not,  or  to 
be  executed  by  a  person  who  is  not  the  real  person, 
or  which  purports  to  be  dated  on  a  day  which  is  not 
the  real  day,  whereby  a  false  operation  is  given  to  it, 
is  a  forgery.  It  is  impossible  to  distinguish  the 
present  case  from  the  authorities  cited,  and  there- 
fore the  conviction  must  be  affirmed. 

Martin,  B. — ^I  am  of  the  same  opinion.  ICr. 
Torr  says  that  this  is  not  an  ordinary  instance  of  a 
deed  that  is  a  forgery.  The  authorities  are  all  to 
the  effect  that  it  is  a  forgery ;  and  in  Tomlin's 
Dictionary  I  also  find  this  passage :  "Forgery  may 
be  committed  by  a  party  making  a  false  deed  in  his 
own  name,  as  where  a  party  made  a  feoffment  of 
lands,  and  dated  it  prior  to  a  former  deed,  whereby 
he  conveyed  the  same  lands,  for  he  falsifies  the  date 
in  order  to  defraud  his  own  feoffee." 

Blackburn,  J. — I  am  of  the  same  opinion. 
The  24  &  25  Vict,  makes  it  a  felony  if 
any  person  with  intent  to  defraud  shall  forge 
or  alter  any  deed,  &c.  The  material  word  is 
"  forge,"  and  it  is  necessary,  therefore,  to  see  what 
is  the  meaning  of  forgery.  It  is  correctly  defined 
in  Com.  Dig.  to  be  the  making  of  any  false  instru- 
ment with  a  fraudulent  intent,  that  is  an  instrument 
that  purports,  on  the  face  of  it,  in  some  material 
thing  to  be  that  which  it  is  not.  Then  we  have 
Gilbert,  G.  B.'s  definition  of  forgery  in  Bac. 
Abr.  (see  supra).  In  this  case  the  false  statement 
is  in  the  date  which,  in  ordinary  cases,  would  not 
be  material,  but  here,  by  extrinsic  evidence,  the 
false  date  was  shown  to  be  very  material,  and  the 
forged  deed  would  have  passed  the  estate  to  another 
person  than  the  prosecutor,  if  the  deed  had  been 
executed  on  the  day  it  bears  date.  Lord  Coke,  in 
his  3rd  Inst,  cites  several  cases  from  the  Tear 
Books  to  show  that  the  forging  a  deed  does  apply  to 
this  very  thing.  The  same  was  held  in  the  case  in 
Moor,  and  in  Leuni  ecus  in  Foster,  G.  G.  116,  and 
there  is  no  authority  against  it.  The  oonvictioD, 
therefore  is  right. 

Lush,  J. — If  the  prisoner  had  put  the  true  date  to 
the  deed  in  the  first  mstanoe  and  then  altered  it,  there 
could  not  have  been  a  question  as  to  its  being  a 
forgery  within  the  statute.  It  seems  absurd  to  hold 
that  the  making  a  deed  falsely  dated  from  the 
beginning,  whereby  a  fraudulent  operation  is  given 
to  it,  would  not  equally  be  a  forgery.  The  L^isla- 
ture  used  the  word "  forge"  in  the  sense  of  |he 
decided  authorities,  namely,  the  making  of  a  deed 
which  purports  to  be  that  which  it  is  not. 


Brbti,  J ,  concurred. 


Convietum  ctjffirmetL 
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Saturday,  Nov,  13,  1868. 

(Before  Kbllt,  C,  B.,  Martin,  B.,   Blaokburn, 
Lush,  and  Brett,  JJ.) 

Reo.  V,  Dayid  Jones,  i 

Bigamjf — Knowledge  of  thi  first  w\ft  being  alive— 
Directum  to  the  jury. 

In  1863  the  prisoner  married  Mary  Anne  Richards, 
lived  with  her  about  a  week^  and  then  left  her.  It  was 
not  proved  that  he  had  since  seen  her.  In  1867  he 
married  JElizabeth  Evans,  his  first  wife  being  then 
oBve,  On  the  tried  of  an  indictment  Jor  bigamy,  the 
leamedjuthe  told  the  jury  that  they  must  be  satisfied 
that  the  prisoner  knew  that  his  first  wife  was  alive  at 
the  time  of  the  second  marriage  : 

Held,  that  the  airection  of  the  fudge  to  the  jury  was 
right,  and  that  it  was  not  necesscsry  to  prove  affirma- 
lively  that  at  the  time  of  the  second  marriage  the 
prisoner  knew  that  his  first  wife  was  alive. 

Gate  reserved  for  the  opinion  of  this  court  by 
ChsDDell,  B  :— 

The  prisoner  David  Jones  was  tried  before  me  at 
the  last  assizes  for  Carmarthenshire. 

The  indictment  charged  the  prisoner  with  mar- 
rying Mary  Anne  Richards,  and  afterwards,  and 
during  her  life,  felonionsly  marrying  one  Elizabeth 
Evans. 

The  prisoner  was  convicted,  and  the  conviction 
is  to  be  taken  as  correct,  subject  only  to  ttie  ques- 
tion hereinafter  stated. 

The  prisoner  on  the  29th  June  1868  married  Mary 
Anne  Richards.  On  the  29th  Nov.  1867  he  married 
the  said  Elizabeth  Evans. 

Mary  Anne  Richards  was  proved  to  be  alive  at 
the  time  of  the  trial. 

It  was  proved  on  cross-examination  that  the 
prisoner  lived  with  her  for  about  a  week,  and  then 
left  her.  It  was  not  proved  that  he  had  since  seen 
her. 

For  the  prisoner  it  was  contended  that  affirma- 
tive proof  must  be  given  that  at  the  time  of 
his  marriage  with  Elizabeth  Evans,  the  prisoner 
actually  knew  that  Mary  Anne,  his  first  wife,  was 
alive.  The  case  of  Reg,  v.  Lmley,  38  L.  J.  86.  M.  C, 
20  L.  T.  Rep.  N.  S.  454,  was  relied  on. 

I  overruled  the  objection,  holding  that  positive 
proof  on  that  point  was  not  absolutely  necessary. 

I  left  the  case  to  the  jury,  telling  them  they  must 
be  satisfied  that  the  prisoner  knew  his  first  wife  was 
alive  at  the  time  of  the  second  marriage. 

The  question  is  whether  I  was  at  liberty  to  do  so, 
or  whether,  upon  the  authority  of  the  case  referred 
to,  I  was  bound  to  direct  an  acquittal.  If  I  ought 
not  to  have  left  the  case  to  the  jury,  the  conviction 
is  to  be  reversed. 

The  prisoner  is  not  in  custody,  but  is  to  be  called 
up  for  sentence  if  the  conviction  is  held  good. 

W.  F.  Ghamnbll. 

No  counsel  appeared  on  either  side  to  argue  the 
se. 


Eellt,  C.  B.— We  need  not  say  more  than  that 
the  case  was  properly  left  to  the  jury,  and  that  the 
eonviction  must  be  affirmed. 

The  rest  of  the  Court  concurred. 

Conviciion  affirmed. 


Reo.  v.  Gborob  Thompson. 

Housebreaking  implements — 24  ff  25  Vict.  c.  96,  s.  58^- 

Possession, 

Where  several  persons  are  found  out  together  by  night 
for  common  purpose  of  housebreaking,  and  one  only  is 
in  possession  of  the  housebreaking  implements,  all  may 
be  found  guilty  of  the  misdemeanor  of  being  found  by 
night  in  possession  of  implements  of  housebreaking 
without  lawful  excuse  (24  (f  25  Vict.  c.  96,  s.  58), 
for  the  possession  of  one  is  in  such  ctise  the  possession 
of  all. 

Case  reserved  for  the  decision  of  the  court  for 
consideration  of  Crown  Cas.i  Reserved. 

At  the  general  quarter  sessions  of  the  peace  in 
and  for  the  county  of  Surrey,  on  Thursday,  the  29th 
July  1869,  George  Thompson  and  William  Jones 
were  charged  upon  the  following  indictment : 

Soxrey.  The  jnron  for  our  lady  the  Queen  upon  their 
oaths  present,  that  Qeorge  Thompson  and  William  Jonee 
at  about  the  hour  of  two  of  the  clock,  ante  in#ri(f(«m,  of  the 
22Qd  July  1869,  at  the  parish  of  St.  (George  the  Martyr, 
Southwark,  m  the  said  county  of  Surrey,  were  fonncL  they 
the  said  Qeori^  Thompson  and  William  Jones  then  and  there 
by  night,  as  luoresaid,  unlawfully  having  in  their  possession 
without  lawful  excuse  certain  implements  of  housebreaking, 
that  is  to  say,  one  crow,  one  knife,  one  candle,  and 
twenty  luoifer  matches,  against  the  form  of  the  statute  in 
such  case  made  and  provided.  And  the  jurors  aforesaid 
upon  their  oath  aforesaid  do  farther  present  that  before 
the  time  of  oommitting  the  misdemeanor  hereinbefore  men- 
tioned,  the  said  George  Thompson  and  William  Jones  were 
severally  oonyicted  of  felony,  that  is  to  say,  the  said  George 
Thompson,  by  the  name  of  John  Patterson,  at  the  general 
session  of  the  peace  held  at  the  sessions  house  on  Clerken- 
well-green,  in  and  for  the  county  of  Middlesex,  on  Monday, 
the  4th  Mcurch  1861,  and  the  said  William  Jouee,  by  the 
name  of  Samnel  Lambert,  at  the  adioiimed  general  session 
of  the  peace,  held  at  the  sessions  nouse,  on  Clerkenwell- 
green,  m  ana  for  the  county  of  Middlesex,  on  Monday,  the 
20th  Maay,  1807. 

William  Jones  pleaded  guilty  ;  and  it  was  proTed 
that  George  Thompson  was  found  along  with  Jones, 
Jones  having  on  his  person  the  crow  and  the  knife, 
and  George  Thompson  having  on  his  person  the 
candle  and  lucifer  matches. 

It  was  contended  that  a  candle  and  lucifer 
matches  were  not  housebreaking  implements  within 
the  meaning  of  the  statute,  and  that  Thompson 
could  not  be  said  to  be  in  possession  of  the  crow 
and  the  knife  found  on  Jones. 

Thereupon  the  court  directed  the  jury,  that  if 
they  were  of  opinion  that  Thompson  was  in  the 
company  of  Jones,  with  the  same  object  as  Jones, 
and  for  the  purpose  of  housebreaking,  they  should 
find  him  guilty  on  the  iudictmenc,  and  that  they 
might  take  into  their  consideration,  the  fact  of  the 
candle  and  lucifer  matches  being  found  on  him  as 
showing  the  purpose  to  which  the  crow  and  the 
knife  were  intended  to  be  applied,  but  that  the 
candle  and  lucifer  matches  alone  could  not  be  held 
to  be  housebreaking  implements  within  the  mean- 
ing of  the  statute. 

The  jury  returned  a  verdict  of  guilty,  and  the 
court  reserved  the  question  for  the  Court  for  Con- 
sideration of  Crown  Cases  Reserved,  whether  the 
possession  of  housebreaking  implements  by  one  of 
two  persons  for  a  common  object  is  the  possession 
of  each.  ^ 

J  udgment  on  Thompson  was  respited,  and  he  was 
committed  to  the  county  gaol  at  Newington  until 
the  decision  of  the  Court  for  Consideration  of  Crown 
Cases  Reserved  should  bo  known. 

Tho8.  Tilson,  Chairman. 

Straight  for  the  prisoner. — ^The  conviction  cannot 
be  sustained.  There  was  no  evidence  of  Thompson's 
being  in  possension  of  housebreaking  implements. 
The  indictment  is  founded  on  the  24  &  26  Vict.  c.  96, 
s.  58,  "  whoever  shaU  be  found  by  night  armed  with 
any  dangerous  or  offensive  weapon  or  instrument 
whatever  with  intent  to  break  or  enter  into  any 
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dwelling-hoaseor  other  building  whatsoever,  and  to 
commit  any  felony  therein,  or  shall  be  found  by 
night  having  in  his  possession,  without  lawfui  ex- 
cuse (the  proof  of  which  excuse  shall  lie  on  such 
person),  any  picklock  key,  crow,  jack,  bit,  or  other 
implement  of  housebreaking,  or  shall  be  found  by 
night  having  his  face  blackened  or  otherwise  dis- 
guised with  intent  to  commit  any  felony,  or  shall 
be  found  by  night  in  any  dwelling-house  or  other 
building  whatsoever,  with  intent  to  commit  any 
felony  therein,  shall  be  guilty  of  a  misdemeanor." 
The  enactment  makes  the  offence  an  individual  and 
personal  one.  It  cannot  be  that  it  intended  to 
cast  on  another  person  the  obligation  of  making  an 
excuse  for  another  person  who  is  in  possession  of 
housebreaking  implements.  fLnsH,  J.— Suppose 
each  of  them  hsd  hold  of  a  crowbar  by  the  ends,  so 
that  neither  had  exclusive  possession,  would  not  the 
statute  apply  ?  Or  if  a  burglar  were  to  hire  a  little 
boy  to  carry  his  implements,  could  he  not  be  con- 
victed under  it  ?  Blackbcbn,  J. — Or  if  the  imple- 
ments were  in  a  pannier  on  an  ass*s  back,  could  the 
donkey  be  said  to  be  in  possession  of  them  ?]  In 
the  sUtutes  relating  to  coining  (24  &  25  Vict,  c  99, 
8. 1)  and  forgery  (24  &  25  Vict,  c  98,  s.  45),  crimi- 
nal possession  is  defined. 

No  counsel  appeared  for  the  prosecution. 

Kbllt,  C.  B. — ^The  possession  of  one  is  the  pos- 
session of  all.  Under  the  Game  Laws  it  has  been 
held  that  where  several  persons  go  out  poaching  in 
the  night  time,  and  one  is  armed  with  a  gun,  all 
are  armed:  (See  Reg  v.  Good/ellow  and  others, 
1  Den.  C.  C.  81.) 

The  rest  of  the  Court  concurred. 

Conviction  affirmed. 


Saturday^  Nov.  13,  1869. 

(Before  Kelly,  C.  B.,  Martin,  B.,  Blackbubn, 
LuBH,  and  Brett,  JJ.) 

Bbo.  v.  William  Martin. 

Coining — Felony^Baving  posteasion  of  counterfeit  com 
after  previous  conviction— Course  of  proof  at  trial— 
24  j-  25  Vict.  c.  99,  sa.  12  and  87. 

On  the  trial  oj  an  indictment  for  Jelonious  possession  of 
counterfeit  coin,  with  intent  to  utter  the  same^  after  a 
previous  conviction^  the  course  of  proceeding  at  the  trial 
is  preset  ibed  by  sect.  37,  viz.^  Just  to  try  that  part  of 
the  offence  which  relates  to  the  possession,  and  then,  if 
the  prisoner  be  found  guilty,  to  try  the  prisoner  for 
the  previous  conviction. 

Case  reserved  for  the  opinion  of  this  court  by 
William  Forsyth,  Esq.,  Q.  C,  sitting  as  a  commis- 
sioner at  the  Leeds  Summer  Assizes. 

William  Martin  was  tried  before  me  on  the  charge 
of  being  unlawfully  in  possession  of  counterfeit 
coin,  he  having  been  before  convicted  of  unlawfully 
uttering  counterfeit  coin. 

The  following  is  a  copy  of  the  indictment : 

Yorkshire,  West  Biding  DiTiBion,  to  wit.  The  jnTon  for 
our  Lady  the  Qaeen,  upon  their  oath  present  that  Willi&m 
Martin,  on  the  10th  April  1869,  nniawfal]y  had  in  hie 
custody  and  posaessiou  fifteen  pieces  of  false  and  counter- 
feit coin,  resembhng  and  apparently  intended  to  resemble 
and  pass  for  fifteen  pieces  of  the  Queen's  current  silyer 
coin  called  crowns ;  ffye  pieces  of  false  and  counterfeit  coin 
resem><lin^  and  apparently  intended  to  resemble  and  pass 
for  five  pieces  of  the  Queen's  current  silver  coins  culed 
florins :  and  flye  pieces  of  false  and  counterfeit  coin  re- 
sembling and  apparently  intended  to  resemble  and  pass  for 
flye  pieces  of  the  Queen  s  ourrent  sUver  coin  called  shiUings, 
knowing  the  s  id  several  pieces  of  false  and  counterfeit  coin 
to  he  false  and  counterfeit,  and  with  intent  unlawfully, 
fraudulently,  and  deceitfully  to  utter  and  put  olT  the  same, 
•gainst  the  form  of  the  statute  in  such  case  made  and 
«mided.    And  the  Jorors  sfoMsaid,  upon  their  oath  afore- 


said, do  say  that  heretofore  and  before  the  oommittiBg  of 
the  offence  hereinbefore  ntentioned,  to  wit,  at  a  mpecital 
session  and  deliyery  of  the  gaol  of  our  Lady  the  Queen* 
holden  at  Lincoln,  in  and  for  tiie  oounty  o^  Linoom,  on 
Friday  the  11th  Dee.,  in  the  twenty-flzst  year  of  Her  pre- 
sent Mavjeety's  reign,  the  said  William  Martin,  in  the  name 
of  Martin  Kelley,  ^ra^,  In  dtie  form  of  law,  ocmyicted  on  a 
certain  indictment  ogainst  hioa  for  that  he  on  the  14th 
Nov.  in  the  twenty  flrst  year  of  the  reign  aforesaid,  at  the 
parish  of  Gainsborough,  in  the  oounty  of  Lincoln,  did  ui»> 
ukwfully  utter  and  put  oif  to  Mar;  Pyoock  one  oonnterfeit 
half 'Crown,  knowing  the  same  to  be  false  and  ooanter> 
feit,  against  the  form  of  the  statute  in  such  case  then  made 
and  provided.  And  that  the  said  William  Martin,  in  the 
name  of  llhrtin  Kelley,  was  thereupon  ordered  to  he 
imprisoned  in  the  house  of  oorreetion  and  kept  to  baid 
labour  for  the  term  of  two  years.  And  so  the  joron  afore- 
said, upon  their  oath  aforesaid,  do  say  that  the  »iid  Wil- 
liam Martin  on  the  day  ana  year  flrst  aforesaid,  felo- 
niously and  nnhtwfuDy  had  in  his  custody  ana  poe- 
sesiAon  the  said  several  pieees  of  telae  and  ooonteifeit 
coin,  knowing  the  same  to  be  false  and  counterfeit,  and 
with  intent  unlawfully,  fraudulently,  and  deoeitfolly  to 
utter  and  put  oft  the  same  in  manner  and  form  afornsaid, 
and  against  the  form  of  the  statute  in  such  caba  made  and 
X>royided. 

Second  count : 

And  tiie  Jurors  aforesaid  npom  their  oath  aforeHid  do 
further  present  that  the  said  wUliam  Martin  afterwards,  to 
wit,  on  the  10th  April  1809,  feloniously  and  unlawfully  had 
in  his  custody  sna  possession  fifteen  pieces  of  ialse  and 
oonnterfeit  coin,  resembling  and  apparently  intended  to 
resemble  and  pass  for  fifteen  pieoee  of  the  uaewn's  current 
silyer  coin,  called  crowns,  and  flye  pieces  of  false  and  coun- 
terfeit coin,  resembling  and  apparently  intended  to  resemble 
and  nass  for  flye  pieces  of  the  Queen's  current  sOyer  ocin, 
callea  florins,  and  flye  pieces  of  false  and  counterfeit  coin, 
resembling  and  apparently  intended  to  resemble  and  pass 
for  flye  pieces  of  the  Queen's  current  mlyer  coin,  called 
shillingB,  knowing  the  said  seyeral  pieces  of  false  and  oonn- 
terfeit coin  to  be  false  snd  counterfeit,  and  with  intent 
unlawfully,  fnudnlently,  and  deceitfully  to  utter  and  put 
olf  the  same  against  the  form  of  the  statute,  in  rach  case 
made  and  provided.  And  the  Jurors  aforesaid,  upon  their 
oath  aforesaid,  do  say  that  heretofore,  and  before  the  com- 
mitting of  the  offence  in  this  count  mentioaed,  to  wit,  at  a 
special  session  and  delivery  of  the  gaol  of  our  lady  tha 
Queen,  holden  at  Lincoln,  in  and  for  the  oounty  of  Linocdn, 
on  Fridair^  the  llth  Deo.,  in  the  twenty-first  year  of  Her 
present  Majesty's  reign,  the  said  William  Murtin,  in  the 
name  of  Martin  Kelley,  was  in  due  form  of  law  oonyicted 
on  a  certain  indictment  against  him,  for  that  he  on  the  14th 
Nov..  in  the  twenty-fint  year  of  the  reign  aforesaid,  at  tiie 
pansh  of  Gainsborough,  in  the  oounty  of  Lincoln,  did  an- 
lawfully  utter  and  put  off  to  Mary  Fycock  one  oocmteifat 
half  crown,  knowing  the  same  to  be  false  and  oounterfeit 
against  the  form  of  tiie  Btatute^fai  such  case  then  made  and 
provided.  And  that  the  said  William  Martin,  in  the  name 
of  Martin  Kelley,  was  thereupon  ordered  to  he  imprisoned 
in  the  House  of  Coirection  and  kept  to  hard  lahour  for  the 
term  of  two  yeara. 

At  the  outset  of  the  case  Mr.  Forbes,  the  counsel 
for  the  prosecution,  called  a  witness,  and  proposed 
to  give  in  evidence  a  certificate  to  prove  the  pre- 
vious conviction  of  the  prisoner.  Mr.  Middleton, 
the  counsel  for  the  prisoner,  objected,  and  I,  having 
regard  to  the  37  th  section  of  the  Act  24  &  25  Vict, 
c.  99,  refused  to  receive  the  evidence  at  that  stage 
of  the  case. 

Evidence  was  then  given  to  show  that  the 
prisoner  was  guilty  of  the  subsequent  offence 
charged,  but  I  refused  to  allow  evidence  to  be  given 
of  the  previous  conviction  until  the  jury  should 
give  their  verdict  upon  the  subsequent  charge. 

At  the  close  of  the  case  for  the  prosecution,  the 
counsel  for  the  prisoner  contended  that  there  was 
no  case  of  felony  to  go  to  the  jury,  for  that  the 
offence  of  being  iu  possession  irf  oounterfeit  coin, 
was,  by  the  12th  section  of  the  above  statute,  made 
felony  only  when  there  had  been  a  previous  convic- 
tion of  an  offence  relating  to  the  coin,  and  do  such 
previous  conviction  had  been  proved. 

I  allowed  the  case  to  go  to  the  jury  upon  the 
question  whether  the  prisoner  was  guilty  or  not  of 
the  subsequent  offence. 

The  jury  found  a  verdict  of  guilty. 

The  prisoner  was  then  aaked  whether  he  had  been 
previously  convicted  as  charged  in  the  indictment, 
and  he  admitted  that  he  had  been  so  convicted. 

Feeling  doubtful  whether  I  had  done  rigfat|  flxtt 
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in  refosiog  to  admit  the  certificate  when  it  was 
tendered  in  evidence,  and,  secondly,  in  leaving  to 
the  jorj  the  question  of  the  prisoner's  guilt  as  to 
the  snbseqnent  offence  before  the  previous  convic- 
tion had  been  proved,  I  deferred  passing  sentence, 
and  the  prisoner  remains  in  custody. 

I  desire  to  have  the  opinion  of  the  Court  for  the 
Consideration  of  Crown  Cases  Reserved  whether  I 
was  right  in  rejecting  the  certificate  when  it  was 
tendered  in  evidence,  and  in  submitting  to  the  jury 
the  question  whether  the  prisoner  was  guilty  of  the 
subsequent  offence  before  the  previous  conviction 
had  been  proved  against  him. 

William  Forbtth. 

Forbes  for  the  prosecution. — ^The  question  was 
reeenred  in  order  to  ascertain  what  is  the  proper 
mode  of  proceeding  upon  the  trial  of  cases  of  this  kind. 
The  indictment  is  under  the  12th  section  of  24  &  25 
Vict,  c  99,  which  enacts  that  "  Whosoever  having 
been  convicted  of  any  such  misdemeanor  or  crime 
and  offence  as  in  any  of  the  last  three  preceding 
sections  mentioned,  or  of  any  felony  or  high  crime 
and  offence  agaiust  this  or  any  former  Act  relating 
to  the  coin,  shall  afterwards  commit  any  of  the 
misdemeanors  or  crimes  and  offences  in  any  of  the 
said  sections  mentioned,  shall  be  guilty  of  felony." 
By  the  1 1  th  section,  the  having  three  or  more  pieces 
of  counterfeit  gold  or  silver  coin  in  possession,  with 
intent  to  utter  or  put  off  the  same,  is  made  a 
misdemeanor.  Upon  the  trial  of  indictments  of 
this  kind  different  modes  of  proceeding  have  pre- 
vailed. The  37th  section,  however,  seems  to  apply. 
That  enacts  that  "  Where  any  person  shall  have 
been  convicted  of  any  offence  against  this  Act,  or 
any  former  Act  relating  to  the  coin,  and  shall 
afterwards  be  indicted  for  any  offence  against  this 
Act  committed  subsequent  to  such  conviction,  it 
shall  be  sufficient  in  any  such  indictment,  after 
charging  such  subsequent  offence,  to  state  the 
substance  and  effect  only  of  the  indictment.  .  .  . 
And  the  proceedings  upon  any  indictment  for  com- 
mitting any  offence  after  a  previous  conviction 
shall  be  as  follows  (that  is  to  say),  the  offender  shall 
in  the  first  instance  be  arraigned  upon  so  much  only 
of  the  indictment  as  charges  the  subsequent  offence, 
and  if  he  plead  not  guilty  the  jury  shall  be  charged 
in  the  first  instance  to  inquire  concerning  such 
subsequent  offence  only;  and  if  they  find  him 
guilty  he  shall  then,  and  not  before,  be  asked 
whether  he  had  been  previously  convicted,  and  if 
be  answer  that  he  had  been  so  previously  convicted, 
the  court  may  proceed  to  sentence  him ;  but  if  he 
deny  that  he  had  been  so  previously  convicted  the 
jury  shaU  then  be  charged  to  inquire  concerning 
such  previous  conviction.  [Blackburn,  J. — Mr. 
Justice  Crompton  pointed  out  the  difficulty  on  this 
section.  The  charge  in  the  indictment  is  for  felony, 
which  cannot  be  unless  the  prisoner  has  been 
previously  convicted ;  but  he  said  the  technical 
difficulty  must  g^ve  \\  ay  to  the  common  sense  of  the 
words,  and  the  first  thing  to  be  tried  was,  was  the 
prisoner  guilty  of  misdemeanor?  And  then  if  he 
was,  had  he  been  previously  convicted.]  Willes,  J., 
at  the  Warwick  Assizes  in  1861,  Lush,  J.,  at  the 
Leeds  Assizes  in  1867,  and  Mellor,  J.,  had  ruled 
that  it  was  necessary  to  prove  the  previous  convic- 
tion first,  and  then  the  other  part  of  the  offence. 
[Mabtih,  B. — ^To  make  the  offence  a  felony,  I  should 
have  thought  it  right  to  prove  the  previous  convic- 
tion first,  but  sect.  37  directs  how  the  proceeding  is 
to  be.]    Sects.  20  and  21  were  then  referred  to. 

No  counsel  appeared  to  argue  for  the  prisoner. 

KsLLT.  C.  B. — Section  87  prescribes  the  course 
of  proceeding  on  the  trial  of  such  indictments  as 


this,  and  that  was  the  course  adopted  in  the  present 
cose.    The  conviction  will,  therefore,  be  affirmed. 

LtrsH,  J. — When  I  directed  a  different  course  at 
the  Leeds  Assizes  my  attention  was  not  called  to 
sect.  37,  but  I  afterwards  discovered  it,  and  that 
prescribes  the  course  of  proceeding. 

The  rest  of  the  Court  concurred. 

Conviction  affirmed. 


NISI    PBIUS. 

Reported  hj  W.  F.  Futlamh,  Esq.,  Baniater-«t-Law. 

SURREY  SPRING  ASSIZES— Eimostok. 
(Before  Btles,  J.) 

ReO.  v.  WlLLIAMSOir. 

False  pretences — Misrepresentation  as  to  value  of  husi' 
ness-^A  false  representation  as  to  the  value  of  a 
business  will  not  sustain  an  indictment  for  obtaining 
money  by  false  pretences. 

On  an  indictment  for  obtaining  monof  by  false  prf 
lences,  it  appear^  that  the  prisoner,  on  engaging  an 
assistant  from  whom  he  received  a  deposit,  represented 
to  him  that  he  was  doing  a  good  business,  and  that  he 
had  sold  a  good  business  for  a  certain  large  sum, 
whereas  the  business  was  worthless,  and  he  had  been 
bankrupt. 

Held,  that  the  indictment  could  not  be  sustained  upon 
either  of  the  representations. 

Indictment  for  obtaining  money  from  one  S.  by 
means  of  false  pretences,  the  pretences  laid  being, 
(I)  that  the  prisoner  was  then  doing  a  good  busi- 
ness; (2)  that  he  said  that  he  had  sold  a  good 
business  for  300/. ;  (3)  that  it  was  necessary  for  his 
safety,  if  he  engpaged  S.  as  his  assistant,  that  he 
should  have  from  him  a  deposit  of  50/. 

There  was  a  second  indictment  charging  that  the 
prisoner  obtained  money  from  one  W.,  by  falsely 
pretending,  (I)  that  he  was  then  doing  a  business 
with  returns  of  100/1  a  week  ;  (2)  that  he  had  sold 
a  business  for  SOOL 

Lilley  for  the  prosecutor. 

Oppenheim  for  the  prisoner. 

On  the  first  indictment  the  prosecutor,  S.,  who  had 
been  engaged  by  the  prisoner  as  assistant,  was 
called  to  prove  the  representations,  and  to  show  that 
upon  the  faith  of  the  representation  he  entered  into 
an  engagement  with  the  prisoner  for  a  small  salary 
and  half  profits,  and  also  de[)osited  50/.  as  a  secu- 
rity, whereas  in  truth  the  business  was  worthless, 
and  the  prisoner  a  bankrupt.  He  stated  that  he  had 
deposited  the  money  in  the  belief  that  the  prisoner 
"  had  a  good  business." 

Byles,  J.  (to  the  counsel  for  the  prosecution. — 
On  which  of  ttie  pretences  do  you  rely  ?  It  is  like 
the  case  of  a  sale  of  a  business  with  exaggerated 
representations  of  its  value,  upon  which,  though 
fraudulent,  an  indictment  will  not  lie. 

Lilley  said  he  relied  on  the  prisoner*s  representa- 
tions that  he  was  doing  a  good  business,  and  that  he 
had  sold  a  business  for  800/1 

Btles,  J. — The  latter  is  too  remote.  You  might 
as  well  go  back  to  any  former  transaction  of  which 
he  had  given  a  representation — that  is  too  remote. 
As  to  the  other,  have  you  any  case  in  which  it  has 
been  held  that  on  the  sale  of  a  business — the  vendor 
saying  it  was  a  good  business — he  has  been  thus  in- 
dicted ?  (No  such  case  was  cited.)  (a)   This  appears 
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(a)  And  see  Bsg,  v  WiUson,  90  L.  J.  IS,  M.  C,  oontra. 
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to  be  rather  a  case  for  false  represeatation  than  for 
a  criminal  prosecution. 

Lilley  urged  that  here  the  pretence  was  more 
entirely  false  than  in  any  previous  case,  for  the  man 
was  a  bankrupt. 

Btlbs,  J. — There  is  no  pretence  laid  that  he  was 
not  a  bankrupt.  The  pretence  laid  is  that  he  had  a 
good  business.  It  is  like  the  case  of  a  sale  of  a 
business  upon  such  a  representation.  No  doubt,  if 
the  business  was  worthless,  there  was  a  gross  ex- 
aggeration, probably  fraudulent ;  but  is  it  a  case  for 
an  indictment  for  obtaining  money  by  means  of  false 
pretences  ?  If  so,  an  indictment  would  lie  in  every 
case  of  a  false  and  fraudulent  representation  of  the 
value  of  a  business.  Unless  some  authority  to  the 
contrary  can  be  cited,  I  must  rule  against  the  pro- 
secutor. 

No  case  being  cited, 

Btlbb,  J.  directed  the  jary  to  acquit  the  pri- 
soner, on  the  ground  that  such  a  representation, 
although  grossly  fraudulent,  was  not  the  subject  of 
a  criminal  proceeding. 

Verdict  not  guilty. 

No  evidence  was  offered  on  the  other  indictment. 


V.  0.  JAMES'S  OOXTBT. 

Baported  by  W.  H.  BsirxaT  and  B.  T.  Boni;r,  Bsqn.. 
Banifttens-at-IiAW. 


I'hwraday,  Nov,  11,  1869. 

Thb  London  and  North- Wbstbrn  Railway 
Company  v.  Gabneti. 

Injunction — Covenant  not  to  use  a  houee  as  a  beerhouse, 

A  covenant  not  to  use  a  house  as  **  a  beerhouse^  inn,  or 
public  house  for  the  sale  of  spirituous  liquors*^ : 

Held  not  to  be  infringed  by  the   sale   of  beer  by  re- 
tail to  be  drunk  off  the  pretntses. 

This  was  a  motion  for  an  injunction  to  restrain 
the  defendant  from  using  a  house  and  premises  as 
a  beerhouse  for  the  sale  of  beer  or  other  liquors,  or 
otherwise,  in  contravention  of  a  covenant  entered 
into  by  the  defendant 

The  plaintiffs  had  sold  to  the  defendant  certain 
building  land  at  Wolverton,  in  the  county  of 
Buckingham,  and  by  the  deed  of  conveyance,  dated 
the  24th  March  1860,  the  defendant  co?enanted 
(inter  alia)  that  the  land  and  other  hereditaments 
thereby  conveyed,  and  the  buildings  to  be  erected 
thereon,  or  any  of  them,  should  not  **  be  used  as  a 
beerhouse,  inn,  or  public- house,  for  the  sale  of 
spirituous  liquors,"  and  that  no  slaughter-house, 
candle,  hat,  or  soap  manufactory,  tanyard,  brick 
kiln,  tinman,  blacksmith,  or  common  brewer,  or  any 
other  trade  or  business  of  any  description,  should  be 
carried  on,  which  should,  or  might  hereafter,  be  a 
nuisance  or  annoyance  to  the  said  company,  their 
successors  or  assigns,  or  their  tenants  or  the  owners 
or  occupiers  for  the  time  being  of  the  neighbouring 
premises. 

The  defendant  occupied  a  house  built  on  the  land, 
and  in  Aug.  1869,  he  had  taken  out  a  licence  to  sell 
beer  in  casks,  and  had  subsequently  taken  out  a 
licence  to  sell  by  retail  beer  to  be  consumed  off  the 
premises,  and  had  sold  beer  by  retail  in  accordance 
with  the  licence. 

Speed  and  Ince,  in  support  of  the  motion,  con- 
tended that  the  defendant  had  committed  a  breach 
of  the  covenant,  and  referred  to 

11  Qeo.  4A1  Will.  4,  c.  64,  s.  31 ; 

4  A  5  Will.  4,  o.  85,  s.  11 ; 

The  Wine  and  Beerhouse  Act  1869  (32  Viot.  o.  27) ; 


Pease  v.  Coats,  14  L.  T.  Bep.  N.  S.  886 ;  L.  Bep 

2  Eq.  688 ; 
JH6ld«r  V.  5{ater,  20  L.  T.  Bep.  N.  S.  112 ;  L.Bep. 

7  Eq.  523. 
Jones- Bateman,  fur  the  defendant,  contra. 

Speed  in  reply. 

The  Vice-Chancellor  said  it  was  conceded  that 
a  beer-house  could  not  mean  a  place  where  beer 
was  sold  in  any  quantities.  The  question  was  what 
did  the  parties  to  the  deed  mean  ?  What  was  the 
ordinary  meaning  of  the  word  beer-house  at  the 
time  (1860)  ?  To  a  person  minded  to  ascertain  the 
legal  meaning  of  the  word  beer-house,  he  would 
naturally  resort  to  Barnes'  Justice  of  the  Peace,  and 
in  that  book  (edit,  of  1845,  heading  "Alehouse"), 
there  was  the  following  definition :  **  A  beer-house 
or  shop  is  a  house  in  which  beer,  ale,  porter,  cider, 
or  perry  is  sold  by  retail  to  be  drunk  or  consumed 
on  the  premises."  He  was,  therefore,  of  opinion 
that  the  plaintiffs  were  not  entitled  to  the  injunction 
asked.    Costs  to  be  costs  in  the  cause. 

Solicitor  for  the  plaintiff,  James  Blenkinsop. 


ELECTION    PETITIONS. 

Reported  by  F.  O.  Crump.  Ebq.,  Barrwtor-Bt-I*w. 

BELFAST  ELECTION  PETITION. 

Saturday,  90th  Jan,  1869. 

(Before  Fttzobbald,  B.) 

Subscription  to  Orange  halls  ^Bribery^ Paying  ex- 
penses  of  candidate— Application  of  money  subscribed 
Corrupt  intention — Double  candidature. 

The  respondent  subscribed  to  an  Orange  hali  with  a  view 
to  express  the  bent  of  his  opinions: 

Held,  that  this  was  a  legitimate  method  of  qiving  ex- 
pression to  the  opinions  of  the  candidate  with  the  view 
of  influencing  votes. 

The  friends  of  the  respondent  early  in  the  canvass  held 
out  an  assurance  to  J.,  a  proposed  colkague,  thai  a 
public  subscription  instituted  for  the  purpose  oj 
paying  his  expenses  would  be  contributed  to  by  them : 

Held,  that  such  a  subscription  wns  not  illegal,  but  that 
it  behoved  the  candidate  so  assisted  to  see  that  the 
money  subscribed  was  legitimately  expended. 

It  was  suggested  that  a  guarantee  should  be  given  under 
which  a  settlement  might  take  place  after  the  eletUion, 
This  was  objected  to,  and  money  desired.  Eventually 
this  was  paid,  although  the  acting  agent  qf  the  respon- 
dent warned  the  persons  making  the  payment  of  the 
danger  which  would  follow  : 

Held,  that  supposing  the  real  intention  accompanying 
this  payment  was  to  secure  the  return  of  J.,  there 
would  be  strong  ground  for  holcUng  that  it  wcu  a  cor- 
rupt practice  so  far  as  concerned  the  return  of  J. 
But 

Held  further,  that  however  corrupt  the  practice  might 
have  been  as  regarded  J.,  if  the  object  of  the  payment 
was  to  create  a  community  of  opinion  on  the  part  of 
the  voters  of  J.  in  favour  of  the  respondent,  and  thus 
secure  assistance  in  his  election,  that  was  not  a 
proceeding  which  would  avoid  the  responduiVs  return. 

There  is  no  power  given  by  the  Corrupt  Practices  Acts 
to  deal  with  practices  which  have  effects  similar  to 
those  covered  by  the  statutes;  and  offences  not  de- 
fined by  such  statutes,  although  having  the  same  per- 
nicious results  as  those  which  are  defined,  are  not 
cognizable  by  the  court. 

This  was  a  petition  against  the  return  of  Bir. 
M'Clure.  All  material  facts  and  arguments  are 
stated  in  the  judgment. 
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Bblfast  Election  Petition. 


Fitzgerald,  B. — I  have  conaidered  this  case,  with 
certaiDly  great  hesitation  upon  one  part  of  it,  but  I 
hare  come  to  my  determination.  There  are  points 
in  the  case  upon  which  I  shall  touch  very  lightly 
indeed.  [Having  done  this,  his  Lordship  pro- 
ceeded] : — The  next  case  is  one  of  a  class  to  which 
I  confess  I  have  been  unable  from  the  beginning  of 
this  case  to  give  any  weight  at  all,  that  is  the 
sobacription  to  the  Orange  Hall.  I  really  confess, 
baring  listened  with  the  greatest  attention  to  the 
arguments  on  both  sides,  that  I  cannot  see  what 
effect  it  has  at  all  in  the  shape  of  bribery.  I  am  not 
here  to  try  whether  it  was  consistent  upon  the  part 
of  Mi.  M'Clure  to  give  support  to  an  Orange  Hall. 
I  am  not  here  to  try  whether  it  was  duue  in  perfect 
sincerity;  that  is  a  question  with  which  I  have 
nothing  to  do ;  but  of  this  I  am  sure,  that  the  pro- 
fession by  a  candidate  of  holding  certain  opinions  is 
a  legitimate  mode  of  Influencing  votes.  If  it  were 
not,  they  would  have  no  means  in  millions  of  cases 
of  influencing  votes  at  all ;  and  if  ff or  I  am  not 
going  to  try  whether  it  was  consistently  or  sincerely 
done)  Mr.  M'Clure  thought  that  it  would  be  for  his 
benefit  with  reference  to  the  election,  and  for  pro- 
curing votes,  to  inform  Orangemen  and  others  that 
he  did  entertain  opinions  in  favour  of  institutions  of 
Uus  kind,  I  see  nothing  illegitimate  in  that.  The 
case  appears  to  me  identically  the  same  as  if  he  had 
written  a  pamphlet  in  support  of,  or  sustaining  such 
institutions  as  Orange  Halls,  and  had  paid  the 
printer  for  publishing  it.  I  am  not  upon  the  ques- 
tion whether  it  was  consistent  upon  the  part  sf  Mr. 
M'dure  to  do  it,  or  whether  it  was  not.  If  by 
subscriptions  of  that  kind  he  thought  proper  to 
indicate  that  his  opinions  were  favourable  to  insti- 
tutions of  this  kind,  I  have  no  right  to  try  his  con- 
sistency or  sincerity,  but  it  was  perfectly  legitimate 
for  him  to  put  forward  his  opinions  as  a  means  of 
procuring  votes.  I  now  come  to  the  part  of  the 
case  upon  which  difficulty  really  exists,  and  I  quite 
agree  both  with  Mr.  Falldner  and  Mr.  Kisbey  that  I 
am  so  to  endeavour  to  construe  this  Act  as  to  repress 
the  mischief  which  the  Act  was  intended  (and,  I 
presume,  sincerely)  to  guard  against.  I  am  bound 
to  do  that,  and  for  that  purpose  I  am,  so  far  as  such 
common  sense  and  such  knowledge  of  the  world  as  I 
possess,  enable  me  to  do  so,  to  strip  of  every  colour, 
of  every  dress,  of  every  shape,  any  act  which  is 
brought  before  me,  so  as  to  discover  what  the  true 
and  real  nature  of  the  act  is ;  and  if,  having  so  done, 
if,  having  stripped  it  of  its  colouring,  taken  ofP  its 
dress  or  varnish,  or  whatever  may  be  about  it,  I 
find  that  in  its  true  nature  the  act  is  one  of  the 
corrupt  practices  defined  by  the  statute,  I  am  bound, 
notwithstanding  what  shape,  notwithstanding  what 
colour,  notwithstanding  any  dress  it  may  have,  to 
give  effect  to  the  Act  of  Parliament  But  I  have 
not  the  power  under  the  act  of  Parliament  to 
change  the  nature  of  the  act  itself  because  the 
act  proved  may  be  clearly  shown  to  me  by  most 
reasonable  eridence  to  be  fraught  or  attended 
with  all  the  pernicious  consequences  which  the 
Act  was  intended  to  guard  against.  I  have  no 
power,  notwithstanding,  to  repress  the  act,  unless 
the  act  be  in  its  nature  one  of  the  corrupt  practices 
specified,  and  I  cannot  make  it  so  by  reason  of  its 
being  attended  by  circumstances  which  the  Act  of 
Parliament  was  intended  to  g^ard  against.  It 
appears  to  me  that  it  is  an  application  of  real 
subtlety,  when  one  endeavours,  by  reason  of  the 
mischief  which  follows,  to  alter  the  nature  of  the 
act  itself  for  the  purpose  of  repressing  the  mischief. 
That  is  what  I  cannot  do.  Well  now,  the  trans- 
action, so  far  as  it  is  necessary  for  me  to  state  it,  is 
one  about  which,  until  we  come  to  the  motives  of  it, 
there  is  in  reality  little  or  no  controversy.  It 
appears  that  early  in  the  canvassing  for  Mr. 
H^Clorey  Mr.  Dufiln,  and  certain  other  gentlemen 


who  were  his  friends  and  supporters,  did  hold  out 
an  assurance  to  the  friends  of  Mr.  Johnston  that  a 
public  subscription,  instituted  for  the  purpose  of 
defraying  the  expenses  of  his  election,  would  be 
contributed  to  by  them,  to  the  extent  of  at  least 
800/.,  according  to  Mr.  Duffln's  evidence.  Mr. 
Johnston,  as  it  appears  he  stated  to  one  of  the  wit- 
nesses in  this  case,  Mr.  Dysert  (and  it  seems  to  be 
agreed  by  other  witnesses  that  it  was  so  publicly 
stated),  had  not  the  money  or  the  means,  or  did  not 
think  he  had  the  money  or  the  means,  or  did  not 
wish  to  apply  such  money  or  means  as  he  had  to  the 
expenses  of  his  election,  and  he  declined  altogether 
to  stand  at  his  own  expense ;  but,  as  he  told  Mr. 
Dysert,  he  was  perfectly  willing  to  be  of  service  to 
his  friends  and  supporters  provided  they  returned 
him.  Now,  so  far  as  I  can  judge,  I  have  no  reason 
for  believing  that  a  subscription  instituted  for  that 
purpose,  that  is  to  pay  the  expenses  of  a  can- 
didate, and  relieve  him  from  any  expenses  in  the 
matter,  is  in  any  way  an  illegal  or  unconstitutional 
proceeding.  It  would  behove  the  candidate  to  look 
well  that  the  money  of  which  he  availed  himself  of 
his  own  knowledge,  is  legitimately  applied,  because 
he  incurs  a  responsibility  the  moment  he  holds  him- 
self out  as  a  person  to  be  elected  by  those  means. 
But  that  a  public  subscription  raised  for  that  pur- 
pose, and  contributed  by  his  friends  and  supporters, 
is  itself  illegal,  I  am  not  aware.  Now  it  was  per- 
fectly competent  to  the  supporters  of  Mr.  M*Clure,  if 
they  thought  fit  to  to  contribute  to  this  fund.  There- 
fore there  is  nothing  illegal  in  that,  even  though  the 
fact  be  that  they  would  not  have  contributed  to  the 
fund  unless  Mr.  M*Clure  had  happened  to  be  a  can- 
didate. I  do  not  think  it  was  made  less  legitimate 
by  that.  That  being  f>o,  it  appears  that  the  sub- 
scription went  on  very  slowly  up  to  the  election  ;  as 
far  as  I  can  gather  there  was  little  more  than  300^ 
collected  altogether  by  both  parlies,  and  complaints 
were  made  that  the  promises  given  by  those  friends 
of  Mr.  M*Clure  who  had  engaged  to  give  this  sub- 
scription, were  not  carried  out.  Accordingly,  they 
proposed  to  do  this — and  I  should  imagine  it  must 
have  been  in  some  respect,  at  least,  with  the  object 
of  bon&Jide  seeing  that  the  money  was  rightly  ap- 
plied, and  placed  under  the  control  of  parties  who 
would  rightly  administer  it — they  proposed  to  give 
a  guarantee  of  responsibility  for  the  payment  of 
500/.  to  the  treasurer  and  three  other  members  of 
the  association,  who  were  also  members  of  Mr. 
Johnston's  election  committee.  They  proposed  to 
give  that  so  that  the  money  should  not  be  forth- 
coming until  the  time  came  for  arranging  the  elec- 
tion expenses.  That  guarantee  was  carried  by  the 
person  to  whom  it  was  given  by  Mr.  Brett,  the  con- 
ducting agent  of  Mr.  M'Clure,  to  Mr.  Kelly,  the 
conducting  agent  for  Mr.  Johnston,  the  man  being, 
in  the  first  instance,  satisfied  with  it  according  to 
the  evidence.  Mr.  Kelly  objected  to  it.  The  ground 
of  his  objection,  so  far  as  I  can  gai-her,  was  that 
money  would  be  more  serriceable  for  the  purpose ; 
and  it  is  very  probable  the  difficulty  may  have 
occurred  to  him,  without  doubting  the  honour  or 
credit  of  these  gentlemen,  that  it  was  not  a  docu- 
ment that  could  be  legally  enforced  on  account  of 
its  form.  Accordingly,  he  desires  the  men  to  take 
it  back  and  return  it,  telling  them,  at  the  same  time, 
that  it  would  be  better  to  have  the  money.  But  he 
then  appears  to  have  become  apprehensive  that  the 
money  might  be  paid  into  the  hands  of  some  of 
these  parties,  so  as  to  be  out  of  his  control  in  the 
expenditure,  and  yet  be  paid  with  his  knowledge ;  hs 
was  naturally,  reasonably,  and  I  think,  properly, 
afraid  that  the  interests  of  his  own  client  Mr. 
Johnston,  the  candidate,  might  be  afiected  by  its 
being  entrusted  into  the  hands  of  these  parties; 
and  accordingly  (and  this  is  a  part  of  the  case  that, 
I  acknowledge,  has  pressed  upon  me  throughout) 
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he  writes  to  Mr.  Bretl  and  waita  upon  Mr.  Brett,  - 
also    nearly   contemporaneoasly,    and  warns    him 
against  making  this  payment.    He  ofiFers  himself  to 
be  responsible  for  the  money  ;  he  would  be  satisfied 
with  its  being  paid  to  Clarke,  the  regular  treasurer 
of  it ;  and  Clarke  and  he  appear  to  have  been  in 
communication  upon  it.    But  he  positively  warns 
him,  and  I  think  the  fair  inference  from  his  evidence 
is  that  he  must  have  been  afraid  that  it  would  not 
be  legitimately  applied  for  the  purposes  of  Mr. 
Johnston's  election.    In  the  face  of  that,  the  course 
adopted,  upon  the  suggestion  of  the  man,  so  far  aa 
1  could  see,  and,  so  far  as  I  understand  Shannon's 
evidence,  was,  that  300^  of  the  &00L  should  be  paid 
in  the  mode  in  which  Kelly  required,    and   the 
remaining    200/.    given    to    four  of    these    active 
persons.     Mr.  Kisbey  says — though   it  does   not 
appear  to  me  co  be  very  material  upon  this  part  of 
the  case  —that  they  did  not  appear  to  be  exactly 
the  four  named  in  the  guarantee.    Clarke  was  not 
one  of  the  four  to  whom  it  was  to  be  given,  and 
instead  of  Clarke  a  man  named  McGluldery  was 
one  of  the  four  to  whom  it  was  given,  but  his  name 
is  not  in  the  guarantee.    According  to  Shannon, 
the  ambassador  of  these  men  to  Brett,  the  200/.  is 
given  by  Duffin.     Duffln  says  his  difficulty  was 
this :    he  was  under  an   honourable  engagement, 
to  secure  a  contribution  to  the  sum  to  be  raised 
for  defraying    the    expenses    of    Mr.    Johnston's 
election.     He   says,  there    seem    to   be   disputes 
among  themselves  what  should  be  paid.    He  says, 
says,  **  I  could  not  tell  what  to  pay."    And  under 
those  circumstances  SOO/L  of  it  was  paid  as  one 
party  desired,  and  the  remaining  200/.  to  the  rest. 
Well,  now  I  confess  the  strong  inference  to  my 
mind  would  be  that,  even  supposing  the  real  inten- 
tion of  the  gentlemen  who  paid  this  money  was  to 
secure  the  return  of  Mr.  Johnston,  there  would  be 
strung  ground  for  holding  that  money  so  paid  to 
these  parties,  under  such  warning  especially,  would 
be  a  corrupt  practice  as  far  as  the  election  of  John- 
ston was  concerned.    If  money  paid  to  secure  the 
return  of  a  party  means  anything,  it  appears  to  me 
that  money  so  paid,  with  almost  the  assurance  and 
the  certainty  that  it  will  not  be  regularly  applied, 
is  a  corrupt  practice,  and  if  it  be  not  a  corruipt 
practice,   I  find  it  difficult  to  say   what  the  first 
clause    and    the     fifth     clause    of    the     section 
mean.      I'ben  comes  its  serious  bearing  upon  this 
part    of   the  case.      If  I  find  gentlemen  and  men 
of  business  so  acting  with  a  species  of  disregard 
as  to  the  mode  in  which  the  money  is  applied,  does 
it  not  afiford  something  in  the  shape  of  strong  evi- 
dence that  (interested  as  they  were  for  M'Clure,  and 
the  probable  inference  from  what  they  did  being 
that  this  money  never  would  have  been  subscribed 
at  all  unless  M^Clure  had  been  a  candidate)  the  real 
object  of  the  money  so  handed  over  was  something 
different,  and  that  it  was  intended  by  its  influence 
as  money  to  procure  the  support  of  these  men  for 
M^Clure  ?    That  is  the  difficulty  that  has  pressed 
upon    my    mind    throughout    this    case;    I    put 
it  as    strongly  as  I  can,  but   not    more  strongly 
than    it  has   pressed   upon   my    own    mind.      On 
the  other  hand,  if  I  could  be  fully  satisfied  that 
this  money  had  been  paid  legitimately  as  a  sub- 
scription to  the  fund,  and  that  the  real  hope  as  to 
the  mode  in  which  it  would  affect  Mr.  M'Clure's 
election  was  by  the  impression  produced  upon  the 
supporters  of    Johnston,    and    the    community  of 
feeling  and  desire  to  aid  upon  the  part  of  M^Clure, 
it  appears  to  me  that  the  payment  would  be  a 
legitimate  one,  and  if  the  money  was  paid  legiti- 
mately there  would  be  no  reason  to  complain  of  it. 
Supposing  I  were  satisfied   that  however  corrupt 
the  practice  was  as  regards  Mr.  Johnson's  election, 
the  only  effect  it  could  produce  upon  Mr.  M'Clure's 
election,  would  be  an  identical  one,  and  that  that  was 


the  effect  contemplated,  can  I  make  it  a  oormpt 
practice  as  to  the  election  of  Mr.  M'Clure?    It  does 
not  appear  to  me  that  the  Act  has  said  so.    The 
true  way  to  try  it  is,  supposing  that  state  of  facta 
to  be  clear,  that  is,  that  it  was  so  dearly  a  corrupt 
practice  to  secure  the  election  of  Johnston  that  an 
indictment  could  be  maintained  againat  theae  parties 
for  corrupt  practice  in  order  to  procure  the  return 
of  Johnston,  and  it  further  appeared  that  theae 
parties  entertained  a  hope  or  expectation  that  the 
effect  produced  upon  the  minds  of  the  support«ra 
of  Johnston  would  be  a  community  of  opinion  and 
aid  from  them  in  favour  of  the  election  of  Mr. 
M'Clure,  and  that  they  would  give  their  votes  just 
in  the  same  way  as  they  would  if  the  money  had 
been  directly  so  applied ;  can  I  say  that  an  indict- 
ment could  be  auatained  againat  them  in  the  alter- 
native in  order  to  procure    the  election  of    Mr. 
M*Clure  ?    If  I  cannot,  then  I  aay  it  comes  to  this, 
that  it  is  a  case  not  provided  for  by  the  Act  of 
Parliament,  though  open  to  mischief,  but  I  have  no 
power  to  change  the  nature  of  the  act  itself,  because 
it  would  have  been  followed  by  the  same  mischief, 
and  to  make  it  an  act  of  the  same  nature  aa  that 
which  would  be  corrupt  under  the  Act  of  Parlia- 
ment.   The  real  difficulty  that  has  been  upon  my 
mind  is  whether  I  must  not  regard  this  aa  a  mere 
colourable  proceeding,    considering    the    mode   in 
which  it  was  done  by  men  of  business,  by  men  well 
acquainted,  several  of    them,  with  electioneering 
practices    and    oontrivances    of    various    kinds — 
whether  I  am  not  to  treat  this  as  a  colourable  act 
really  done  to  influence  the  election,  aa  diatinct 
from  the  contrivance  of  which  I  have  apoken,  and 
which  might  operate  in  favour  of  the  election  of 
M*Clure.    I  acknowledge  that  there  appear  to  me 
to  be  strong  grounds  for  treating  it  in  that  way, 
and  that  has  pressed  heavily  upon  my  mind  through- 
out.    But  in  order  to  do  that  I  must  act  against 
the  sworn  testimony  of  men  of  respectability  and 
character.    I  need  hardly  say  that  I  pay  very  little 
or  no  regard   to  a  gentleman  who  gets  upon   the 
able  and  says,  with  indignation,  *'I  never  committed 
an  act  of  bribery  in  my  life,"  because  I  do  not  know 
what  is  the  meaning  of  it,  unless  I  know  that  the 
gentleman  puts  the  same  meaning  upon  the  word 
**  bribery  "  as  I  do.    Trace  this  throughout,  up  to 
the  moment  at  which  the  separation  took  place  into 
two  sums,  and  I  am  unable  to  see  anything  that  can 
be  treated  as  a  corrupt  practice  to  secure  the  elec- 
tion of  Mr.  M'Clure.     Well,  then,  am  I  to  diatrust 
theae  gentlemen  aa  to  the  inatructioaa  given,  bow- 
ever  loose  they  were,  that  this  was  not  intended  to 
imp<ise  any  obligation  whatever  upon  the  parties  to 
whom  it  was  given ;  that  it  was  to  be  for  the  election 
of  Johnston;  that  it  was  given  in  regard  to  the 
original  promise,  and  so  forth;  and   the  positive 
oath  of  these  men  that  they  did  it  for  no  other 
purpose  ?    It  is  a  strong  thing  for  me  to  do  that. 
If  I  were  to  act  merely  upon  the  probabilities  of  the 
case  alone,  I  acknowledge  my  conclusion   would 
have  been  different,  although  even  then  there  are 
circumstances  insisted  upon  by  Mr.  Andrews  as  to 
the  original  innocence  of  this  transaction,  and  the 
peculiar  circumstances  under  which  the  alteration 
took  place.  I  cannot  decide,  in  the  face  of  that  awom 
teatimony,  whatever  doubt  I  have ;  and  I  am  obliged 
to  put  it  under  the  aame  claaa  of  caaea  as  the  money 
given  by  Mr.  Dysert.    With  reference  to  the  case 
of  treating,  I  really  shall  not  dwell  upon  that    It 
seems  to  me  that  the  purpose  mentioned  in  the  Act 
of  Parliament  has  not  been  proved  in  either  of  the 
cases  which  have  been  spoken  to  in  evidence,  and 
they  appear  to  me  to  have  been  merely  introduced 
for  the  purpose  of  filling  up  the  case.    Therefore  I 
have  come  to  the  conclusion  to  declare  Mr.  M'Clure 
duly  elected,  and,  of  course,  I  must  aay  that  be  ia 
1  not  cognisant  that  any  corrupt  practice  was  resor&d 
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to  at  this  election.    And  the  coBts  must  follow  in 
the  ordinary  course. 


COX7BT  OF  QUEEN'S  BENCH. 

Bcvorted  by  T.  W.  Bauvdbbs  and  J.  Shobtt.  Bwirs., 

BarriBters-at-Law. 

Wtdneiday,  Nov,  17,  1869. 

Bbo.  (on  the  prosecution  of  the  Guardians  of  Rich- 
mond Union)  v.  Thb  Guabdiams  of  thb  Kino- 
STOir  Uhiob. 

Order  of  removal — RemovabiKty  of  wife  and  children- 
Husband  an  Irithman  absent  on  $ennce — 9  ^  10  Vict, 
a  66> «.  1—11  ^  12  Vict.  c.  111. 

Umder  tect.  1  o/*  9  ^  10  Vict.  c.  66  (a<  amended  by 
11  ^  12  Vict,  c  111)  the  status  of  remooaUUtt/  or 
irremotfabilitjf  of  a  inarried  vfoman  and  her  children 
defends  iq>on  the  status  of  the  husband. 

Thau  where  a  wife  and  her  children  had  resided  for 
uawarda  of  fine  years  or  more  in  the  parish  oj  /{., 
dmring  which  time  her  husband  (an  irishman)  urns 
absent  werving  Her  Majesty  as  a  soldier^  it  was 

Held,  that  the  wife  and  children  had  not  acquired  a  status 

of  irremovability  in  the  parish  ofK.,  under  the  above 

statutee. 

Cabs. 

By  an  order  of  two  justices  of  the  peace  for  the 
county  of  Surrey,  dated  the  19th  Nov.  1868,  Ellen 
Douglas  and  her  two  children,  Ernest  James,  aged 
two  years,  and  Edward,  aged  eight  months,  were 
ordered  to  be  removed  from  the  Kingston  Poor  Law 
to  the  Richmond  Union,  in  the  said  county  of  Surrey, 
as  being  the  union  in  which  they  were  last  legally 
seUled. 

The  said  order  of  remoral  was  duly  served  upon 
the  appellants,  accompanied  with  a  notice  of  charge- 
ability,  and  a  statement  of  the  grounds  of  removal, 
including  the  particulars  of  the  settlement  relied 
upon  by  the  respondents  in  support  thereof. 

The  grounds  of  removal  were  as  follows : — 

1.  That  the  said  Ellen  Douglas  and  her  said  two 
children  have  come  to  inhabit,  and  are  now  inhabit- 
ing, in  the  said  parish  of  Eingston-upon-Thames,  in 
the  county  of  Surrey,  not  having  resided  in  any  part 
of  the  said  Kingston  Union  for  one  year  next  before 
the  application  for  the  said  order  of  removal,  and 
not  having  gained  a  legal  settlement  in  the  said 
Kingston  Union,  nor  having  produced  any  certificate 
acknowledging  them  to  be  settled  elsewhere.  And 
that  they  are  now  actually  chargeable  ti  and  re- 
ceiving relief  from  the  common  fund  of  the  said 
Kingston  Union,  such  relief  not  being  rendered 
necessaiy  by  sickness  or  accident. 

2.  That  the  said  Ellen  Douglas  is  the  wife  of 
Charles  Douglas,  to  whom  she  was  married  on  or 
about  the  1st  Nov.  1868. 

3.  That  the  said  Cbsrles  Douglas,  who  is  a  soldier, 
and  absent  from  his  wife,  is  an  Irishman,  and  has 
never  done  any  act  whereby  to  gain  a  settlement  for 
himself 

4.  That  the  said  Ellen  Douglas  is  the  lawful 
daughter  of  Thomas  and  Elizabeth  Gray,  formerly  of 
and  legally  settled  in  the  said  parish  of  Richmond,  in 
said  Kchmond  Poor  Law  Union,  and  was  born  in 
the  said  parish  of  Richmond. 

The  fifth  and  sixth  grounds  of  removal  showed  a 
derivative  settlement  in  Richmond  parish  by  renting 
a  tenement. 

The  appellants  duly  served  notice  and  grounds  of 
appeal  against  the  said  order,  and  the  first  of  such 
grounds  was  as  follows:  That  the  said  Ellen 
Douglas  and  her  children  have,  in  fact,  resided  in 
the  said  Kingston  Union  for  more  than  one  year 
next  before  3ie  application  for  the  said  order  of 
lemovaL 


The  said  appellants  did  not  in  their  said  grounds 
of  appeal  traverse  or  deny  the  said  respondents' 
second,  third,  fourth,  fifth,  and  sixth  grounds  of 
removal,  or  any  or  either  of  them. 

At  the  hearing  of  the  appeal  it  was  proved  by  the 
pauper  Ellen  Douglas  that  she  wu^  married  to  the 
said  Charles  Douglas,  at  Twickenham,  in  the  county 
of  Middlesex,  on  the  Ist  Nov.  1863 ;  that  he  was  then 
a  bandsman  in  Her  Majesty's  88th  Regiment,  that  he 
left  the  said  Ellen  Douglas  at  Twickenham  on  the 
day  following  the  marriage  to  join  his  regiment, 
which  was  under  orders  for  India;  that  immediately 
afterwards  he  accompanied  his  regiment  to  India, 
that  he  never  returned  to  her  since,  and  that  he  had 
not  been  living  with  her  in  the  respondent  union  ; 
that  she  has  heard  from  him  twice,  both  occasions 
being  very  shortly  after  the  marriage;  that  after 
her  husband  left  her  she  resided  at  various  places, 
but  that  she  had  resided  in  the  respondent  union 
for  the  last  sixteen  months. 

Upon  this  evidenoe  the  question  for  the  decision 
of  the  court  of  quarter  sessions  was,  whether  the 
said  Ellen  Douglas  had  acquired  in  the  re^iondent 
union  a  status  of  irremovability. 

The  appellants  relied  upon  the  fact  that  the  said 
Ellen  Douglas  had  resided  in  the  respondent  union 
for  the  necessary  period  to  constitute  a  status  of 
irremovability,  and  contended  that  there  was  no 
evidence  to  negative  the  presumption  of  her  having 
acquired  such  status. 

On  the  part  of  the  respondents  it  was  contended 
that  the  allegations  contained  in  the  grounds  of  re- 
moval to  the  effect  that  the  husband  of  the  said 
Ellen  Douglas  was  a  soldier,  and  absent  from  bis 
wife,  such  allegations  not  being  put  in  issue  by  the 
grounds  of  appeal,  sufficiently  negatived  the  pre- 
sumption of  the  said  Ellen  Douglas  having  acquired 
the  status  of  irremovability  by  showing  that  she  was 
not  in  a  position  to  acquire  it.  It  was  contended 
further  that  the  allegation  in  the  grounds  of  re- 
moval, coupled  with  the  evidence  of  the  said  Ellen 
Douglas,  sufficiently  proved  that  at  the  time  when 
tbe  order  of  removal  was  made,  she  was  a  married 
woman,  and  that  her  husband  was  absent  from  her, 
and  was  serving  Her  Majesty  as  a  soldier. 

The  court  of  quarter  sessions  decided  that  the 
said  Ellen  Douglas  had  acquired  a  status  of  irre- 
movability by  her  residence  in  the  respondent 
union,  there  being  no  evidence  that  during  the  time 
of  her  residence  iu  the  said  union  the  said  Charles 
Douglas  was  within  the  exceptions  of  the  9  &  10 
Vict.  c.  66,  s.  I,  and  allowed  the  appeal,  subject  to 
the  opinion  of  the  court  of  Queen's  Bench  on  the 
following  question,  namely : 

Whether  there  was  any  evidence  before  the  court 
of  quarter  sessions  that  the  status  of  irremovability 
was  not  acquired.  If  the  court  should  answer  the 
question  in  the  affirmative,  then  the  order  of  ses- 
sion is  to  be  quashed,  and  the  order  of  removal  con- 
firmed with  costs,  including  the  costs  of  the  appeal 
to  be  certified  by  the  clerk  of  the  peace.  But  if 
the  court  should  answer  the  question  in  the  nega- 
tive, then  the  order  of  sessions  is  to  be  confirmed 
with  costs,  including  the  costs  of  the  appeal  to  be 
certified  by  the  clerk  of  the  peace. 

Field,  Q.  C.  and  Thesi^er  in  support  of  the  order 
of  removal. — ^The  question  is,  whether  the  wife  and 
children  of  an  Irishman,  while  absent  on  Her 
Majesty*B  service,  acquire  a  status  of  irremovability 
after  a  year's  residence.  That  depends  upon  the 
construction  to  be  placed  on  the  proviso  in  sect.  1 
of  the  9  &  10  Vict.  c.  66,  as  amended  and  explained 
by  the  11  &  12  Vict.  c.  11 1.  By  sect.  1  of  9  &  10 
Vict.  c.  66,  persons  who  have  resided  for  one  year 
(as  altered  by  24  &  25  Vict.  c.  55,  s.  I)  in  the  parish 
are  irremovable,  the  proviso  excludes  from  the  oom- 
putatioa  of  the  time  Um»  passed  in  service  m  a 
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soldier,  &c. ;  and  then  comes  a  second  proviso  which, 
as  explained  by  11  and  12  Vict.  c.  HI,  is  only 
intended  to  operate  where  the  husband  has  acquired 
a  status  of  irremovabilitj.  Thus,  in  Reg.  v.  East 
Stoneltouse,  3  E.  &  B.  596,  a  marine  who  was  quartered 
in  barracks,  at  the  parish  of  S.,  for  upwards  of  five 
years,  in  which  parish  his  wife  and  children  during 
that  period  resided,  were  held  not  to  be  irremovable 
In  Aeg.  v.  Mack  Hooie,  21  L.  J.  I,  M.  C,  an  Irish- 
man, who  had  gained  no  settlement  in  England, 
resided  with  his  family  in  the  respondent  parish 
for  more  than  five  years,  when  the  husband  deserted 
them,  the  wife  and  children  afterwards  becoming 
chargeable,  were  held  properly  removable  from  the 
respondent  parish,  Wightman,  J.  said :  "  If  the 
husband  himself  were  here  he  would  be  removable, 
and  therefore  the  wife  and  children  are  removable.*' 
The  judgment  of  Coleridge,  J.,  in  Reg.  v.  St,  Ebbe\ 
12  Q.  B.  142,  is  to  the  same  e£fect. 

Edward  Clarke  in  support  of  the  order  of  sessions. 
— The  real  question  is,  whether,  upon  the  evidence, 
the  presumption  is  not  that  the  husband  is  dead, 
the  wife,  therefore,  would  be  a  person  irremovable 
within  the  meaning  of  the  enacting  part  of  sect.  1 
of  9  &  10  Vict.  c.  66. 

CoGKBURM,  C.  J. — ^I  am  of  opinion  that  in  this 
case  Ellen  Douglas  was  properly  removable  to  the 
appellant  parish,  and  I  come  to  that  conclusion  both 
upon  reading  sect.  1  of  9  &  10  Vict.  c.  66,  as 
amended  by  the  subsequent  Act  of  Parliament 
(11  &  12  Vict.  c.  Ill),  and  also  upon  the  authority 
of  the  cases  cited  in  the  course  of  the  argument. 
The  case  of  Reg,  v.  East  Stonehouse  is  directly  in 
point. 

Blackburn,  J. — I  am  of  the  same  opinion.  The 
question  put  to  us  by  the  quarter  sessions  is, 
whether  there  was  any  evidence  before  them  that 
the  status  of  irremovability  was  not  acquired.  The 
evidence  is  that  the  woman  Ellen  Douglas  had 
married  a  soldier,  who  went  the  next  day  to  join  his 
regiment  in  India,  and  is  still  there.  Did  this  absence 
of  her  husband,  then,  prevent  Ellen  Douglas  from  ac- 
acquiring  a  status  of  irremovability  ?  That  depends 
upon  the  construction  to  be  placed  on  the  statutes 
9  &  10  Vict  c.  66,  s.  1,  and  the  11  &  12  Vict.  c.  HI. 
[His  Lordship  read  the  sections.]  Though  this 
proviso  IS  very  inartiflcially  framed,  I  think  the 
plain  meaning  of  it  is  that  the  status  of  any 
member  of  the  family  shall  depend  on  the  status  of 
the  head  of  the  family,  namely,  the  husband.  If 
the  head  of  the  family  would  be  removable,  then 
the  wife  and  children  are  also ;  if  the  head  of  the 
family  has  acquired  a  status  of  irremovability, 
then  I  think  that  the  wife  and  children  cannot  be 
removed. 

Mellor  and  Hannbn,  JJ.  concurred. 

Oreter  of  sessions  quashtd. 


Saturday,  Nov.  27,  1869. 

Rbo.  t;.  The  Justices  of  the  Wkbt  Riding  of 

Yorkshire. 

Licensing — Notice  of  intention  to  apply  for  certijicate^ 
When  notice    must     be    given  ^Adjourned   general 
annual   licensing    meeting — ^  Before  he   applies  '* — 
32  ^  33  Vict.  c.  27,  s.  7. 

The  notice  of  intention  to  apply  Jot  a  licensing  certi/t- 
cate  under  32  ^'  33  Vict.  c.  27,  which  sect.  7  of  that 
Act  requires  to  be  given  by  the  applicant  **  twenty- 
one  days  at  least  before  he  applies^"  may  be  given 
twent^'One  days  before  an  adfowmed  general  annual 


licensing  meeting,  where  the  application  for  a  certiji' 
cate  is  made  at  such  adjourned  meeting,  and  need  not 
be  given  twenty-one  days  before  the  general  anmial 
licensing  meeting. 

In  this  case  Hannay  had  obtained  a  rule  calling 
on  the  justices  of  the  West  Riding  of  Yorkshire 
to  show  cause  why  a  mandamus  should  not  issue 
to  compel  them  to  enter  continuances  upon  the 
appeal  of  Thomas  Drake,  against  a  decision^  o^ 
the  justices  at  an  adjourned  general  liceaaing 
meeting  held  on  the  17th  Sept.  1869  for  the  borough 
of  Halifax,  refusing  the  application  of  the  said 
Thos.  Drake  for  a  certificate  under  the  Wine  and 
Beerhouse  Act  1869  (32  &  33  Vict,  c  27). 

The  facts  as  they  were  set  forth  on  the  aflldarits 
were  as  follow.  The  general  annual  licensing  meet- 
ing for  the  borough  of  Halifax  was  held  by  the 
justices  on  the  20th  Aug.  1869.  On  the  22nd  July 
previously  a  person  named  Boooock,  the  occupier  of 
a  house  called  the  Nag's  Head,  gave  a  r^ular 
notice  of  his  intention  to  apply  for  a  certificate^  in 
respect  of  the  house  occupi^  by  him.  He  applied 
on  the  20th  Aug.,  and  application  was  refused  by 
the  justices,  on  the  ground  that  five  years  previ- 
ously he  had  been  guilty  of  some  offence  against  the 
Beerhouse  Act.  The  present  applicant,  Thos. 
Drake,  a  few  days  afterwards,  became  the  occu- 
pier of  the  Nag's  Head,  and  on  the  25th  Aug. 
1869  gave  notice  of  his  intention  to  apply  for  a  cer- 
tificate in  respect  of  that  house  at  the  adjourned 
general  annual  meeting  which  was  to  take  place  on 
the  17th  Sept.  1869,  by  adjournment  from  that  held 
on  the  20tfa  Aug.  Drake  served  a  copy  of  the 
notice  twenty-one  days  before  the  17th  Sept.  upon 
the  overseers  and  constable,  and  a  copy  of  the 
notice  was  affixed  to  the  door  of  the  church  and 
of  the  house,  in  accordance  with  the  provisions 
of  sect.  7  of  32  &  33  Vict.  c.  27.  Drake  applied  for 
a  certificate  at  the  adjourned  general  annual  licen- 
sing meeting  on  the  17th  Sept.,  but  the  justices 
refused  bis  application.  He  then  appealed  to  the 
quarter  sessions,  but  the  quarter  sessions  refused  to 
entertain  his  appeal  on  the  same  ground  as  that  on 
which  the  justices  had  refused  to  grant  the  certifi- 
cates, viz.,  that  he  should  have  given  notice  of  his 
intention  to  apply  twenty-one  days  before  the 
general  annual  licensing  meeting  of  the  20th  Aug., 
and  that  a  notice  given  twenty-one  days  before  the 
adjourned  general  annual  licensing  meeting  held 
on  the  1 7th  Sept.  was  insufficient. 

Sect.  5  of  32  &  33  Vict.  c.  27  enacts  that— 

Certificates  under  this  Act  shall  be  granted  by  the  jostioes 
aaaembled  at  the  general  annual  licensing  meeting,  held  in 
pursuance  of  an  Act  of  the  session  of  the  ninth  year  of  the 
reign  of  King  Cteorge  the  Fourth,  c.  61^tituled  **  An  Act  to 
regulate  the  graatiag  of  Licences  to  Keepers  of  Inns,  Ale- 
houses, and  victualling  Honsee  in  England,"  or  at  some  ad- 
journment of  such  meeting,  held  in  pursuance  ot  the  said 


last-mentioned  Act ;  proYided  that  oertifloates  for  lioeiu 
under  the  said  Acts  of  the  twenty-third  year  of  the  reagn 
of  Her  present  Majesty,  of  the  twenty-fourth  and  twenty- 
fifth  years  of  the  reign  of  Her  preseut  Majesty,  and  of  tha 
twenty-sixth  and  twenty-seventh  years  of  Her  preaant 
Majesty,  ma^  be  granted  by  justioes  of  the  special 
fortnnsfemng  licences. 

Sect.  7  enacts  that — 

Every  person  intending  to  apply  to  the  jnstioea  for  ai 
tificate  under  the  Act  shaU,  twenty-one  days  at  least  before 
he  applies,  gire  notice  in  writing  of  his  intention  to  one  of 
the  overseers  of  the  parish,  township,  or  place  in  which  the 
house  or  shop  in  respect  of  which  his  application  is  to  be 
made  is  situate,  and  to  some  constable  or  peaoe  officer  aetinff 
within  such  parish,  township,  or  place,  and  shall  in  sa<» 
notice  set  forth  his  name  and  addroes,  and  a  deecriptian  of 
the  licence  or  licences  for  which  he  intends  to  apply,  and  of 
the  situation  of  the  house  or  ahop  in  respect  ot  whidb  the 
application  is  to  be  made ;  and  in  the  case  of  a  house  or 
shop  not  theretofore  licensed  for  the  sale  by  retail  of  beer, 
cider,  or  wine,  such  person  sliaU  also  within  the  space  of 
twenty-eight  days  before  such  application  is  made  cause  a 
like  notice  to  be  affixed  and  maintained  between  the  hoars 
of  ten  in  the  morning  and  five  in  the  afternoon  of  two  con- 
secutive Sundays  on  the  dom  of  such  house  or  shop,  and  on 


MAGISTRATES*  OASES. 


205 


Q.B.] 


Rbo.  o.  The  Justicbb  of  the  Wkbt  Riding  or  Yokkshirb. 


[Q.B. 


HhB  principal  door,  or  on  one  of  the  doors  of  the  church  or 
^bmel  of  the  jMuruh  or  place  in  which  each  honae  or  shop 
if  atoate,  or,  if  there  be  no  mch  ehnreh  or  chapel  on  some 
other  pabUc  and  oonapicaons  place  within  such  parish  or 
plsee.  Where  applioation  is  miade  to  the  justices  for  the 
gnat  of  a  certificate  under  this  Act  by  way  of  renewal  only, 
BoCiee  in  pursnaaoe  of  this  section  shall  not  be  requisite. 

Wadtbf  showed  cause  tgtinst  the  rule,  and  conten- 
ded that  the  notice,  to  be  good,  should  have  been 
giren  twenty-one  days  before  the  general  annual 
hcensing  meeting  of    the  20th   Aug.  1869.     The 
original  Act,  9  Geo.  4  c.  61,  by  sect.  1,  requires  the 
general  annual  licensing  meeting  to  be  held  '4n  the 
ooanties  of  Middlesex  and  Surrey  within  the  first 
ten  days  of  the  month  of   March,  and  in  every 
other  county  on  some  day  between  the  20th  Aug. 
ind  the  I4th  Sept.,  inclusive,"  and  sect  10  requir^ 
the  notice  to  be  affixed  on  three  several  Sundays, 
**  between  the  first  day  of  January  and  the  last  day 
of  February    in  the  counties  of   Middlesex  and 
Sarrey,  and  elsewhere  between  the  first  day  of  June 
and  the  last  day  of  July,"  and  the   notice  to  be 
served  on  the  overseers  and  constable  within  the 
same  period.     Under  that  enactment  the  notice 
given  by  the  appellant  would  be  bad,  and  the  pre- 
sent Act  contains  substantially  the  same  provision. 
— [^Blackbubk,  J. — We  cannot  incorporate  the  pro- 
visions of  the  Alehouse  Act  in  the  present  Act.J    It 
is  submitted  that  the  same  time  is  intended  by  both 
Acts.    Sect.  5  of  the  present  Act  speaks  of   one 
genersl  annual  licensing  meeting,  whidi  may  he  held 
on  suhsequent  days  to  which  it  is  adjourned ;  but  all 
sittings  are,  in  contemplation  of  law,  only  one  day, 
and,  therefore,  twenty-one  days*  notice  must  be 
given  before  the  first  meeting.    [Lubh,  J.,  referred 
to  sect  8  of  9  Geo.  4,  c  61,  which  enacts  **  that  it 
shall  be  lawful  for  the  justices  acting  at  the  general 
annual  licensing  meeting,  and  they  are  hereby  re- 
quired to  continue  such  meeting  by  adjournment  to 
•uch  day  or  days,  and  to  such  place  or  places 
within  the  division  or  place  for  which  such  meeting 
shall  be  holden,  as  such  justices  may  deem  most 
convenient  and  sufficient  for  enabling  persons  keep- 
ing inns  within  such  division  or  place  to  apply  for 
such  licence,"  in  which  nothing  is  said  about  giving 
notice,  and  to  sect.  5,  which  requires  notices  to  be 
given  of  the  day,  hour,  and  place  for  holding  every 
adjourned  meeting.J    The  3rd  section  of  9  G^.  4, 
e.  61,  gives  power  of  adjourning  '*  such  meeting  ;" 
every&ng  dates  from  the  first  day  of  meeting,  and 
the  appellant's  notice  was  therefore,  in  contempla- 
tion of  law,  giren  flye  days  after  the  meeting  to 
which  he  applied  for  a  licence.    Further,  an  appli- 
cation had  been  made  at  the  meeting  held  on  the 
90th  Aug.,  in  respect  of  the  same  house,  and  the 
joatioes  i^jodicated  upon  it. 

Hamuu  in  support  of  the  rule. — The  general 
annual  ucenaing  meeting  is  no  doubt  only  one 
meeting,  but  it  is  held  on  different  days,  and  is 
regarded  by  the  Act  as  a  meeting  held  on  different 
days.  Sect  7  of  82  &  83  Vict  c.  27  only  requires 
an  applicant  to  give  twenty-one  days'  notice 
"before  he  applies."  If,  therefore,  he  applies  at 
an  adjourned  meeting  he  may  gire  his  notice  twenty- 
one  days  before  the  date  of  such  adjourned  meet- 
ing, and  it  will  be  good.  The  language  of  tJie 
present  Act  ia  markedly  different  from  that  of 
9  Geo.  4,  c  61.  That  the  meeting,  though  one,  is 
not  regarded  as  held  on  one  day  only,  is  shown  by 
sect  5  of  the  present  Act,  which  provides  that  cer- 
tificates shall  be  granted  by  the  justices  at  the 
general  annual  licensing  meeting,  held  in  pursuance 
of  9  Geo.  4,  c.  61,  "  or  at  some  adjournment  of  such 
meeting,"  the  latter  words  being  superfluous,  on 
the  supposition  that  all  was  regutled  as  one  day. 
Before  the  present  Act  the  appellant  need  not  have 
given  any  notice,  and  the  only  duty  cast  on  him 


by  the  Act  is  to  give  twenty-one  days'  notice  "  be- 
fore he  applies,"  which  he  has  done.  As  to  the 
ground  on  which  the  former  occupier  was  refused 
a  licence  in  respect  of  this  house,  it  was  not  for 
anything  which  took  place  in  this  house,  but  in 
another  house,  and  the  disqualification  was  there- 
fore a  purely  personal  one,  and  not  one  affecting 
the  house  in  respect  of  which  the  appellant  applies. 

Blackburn,  J. — I  think  that  in  this  case  the  rule 
should   be  made   absolute,   and  that  the  quarter 
sessions  should   hear  the  appeal.      The    original 
Licensing  Act  (9  Geo.  4,  c.  61)  is  incorporated  with 
the  present  one  (a  mode  of  legislation  which  fre- 
quently operates   to  make  persons  say  what  they 
do  not  mean),  and  provides  that  there  shall  be  a 
meeting  held  by  the  justices  on  some  day  between 
the  20th  Aug.  and  the  14th  Sept.    Then  comes  the 
8rd  section,  which  is  the  one  on  the  effect  of  which 
this  case  depends  in  my  mind,  and  which  enacts 
that  "  it  shall  be  lawful  for  the  justices  acting  at 
the  general    annual   licensing  meeting,   and  they 
are  hereby  required  to  continue  such  meeting  by 
adjournment  to  such  day  or  days,  and  to  such  place 
or  places  within  the  division  or  place  for  which 
such  meeting  shall  bo  holden,  as  such  justices  may 
deem  most  convenient  and  sufficient  for  enabling 
persons  keeping  inns  within  such  division  or  place 
to  apply  for  such  licence."    Now  I  am  inclined  to 
construe  that  with  a  view  to  what,  practically,  may 
well  happen,  viz.,   justices  sitting   for  a  division 
many  miles  in  extent.    It  would  be  very  incon- 
venient  that    justices   of    a    great    county,    say 
Northumberland,  should  drag  the  innkeeper  from 
near  Newcastle  to  near  Berwick ;  and  consequently 
the  Act  says  that  the  justices  shall  hold  adjourned 
meetings  at    such    places  as    they   *'deem   most 
convenient    and    sufficient    for   enabling    persons 
keepmg   inns    within    such    division  or  {jaoe  to 
apply  for   such  licence."    This   seems   to  me  to 
show    that    it    was    intended    not    to    make    it 
necessary  for  innkeepers  at  either  end  of  counties 
to  come  to  the  first  meeting,  and  ask  for  licences, 
but  to  permit  them  to  wait  until  the  adjourned 
meetings  were  held,  and  the  places  at  which  they  may 
apply,  are  more  convenient   Construed  in  that  way, 
it  seems  plain  that  the  application  may  be  made  at 
an  adjourned  meeting.    Then  we  have  the  new  sta- 
tute, 32  &  33  Vict  c.  27,  which  given  directions  as 
to  the  notice  thus  (sect  7) :  ^^  Every  person  intend- 
ing to  apply  to  the  justices  for  a  certificate  under 
this  Act  shall,  twenty-one  days  at  least  before  he 
applies,  give  notice  in  writing  of  his  intention  to  one 
or  the  overseers  of  the  parish,  township,  or  place 
in    which    the    house    or     shop    in   respect    of 
which  his  application  is  to  be  made  is  situate,  and 
to  some  constable  or  peace  officer  acting  within 
such  parish,  township,  or  place.    .    .    ."    There  I 
agree  with  Mr.  Hannay,  who  argues  that  if  the 
legislature  had  meant  to  say  "twenty-one  days 
before  the  general  licensing  meeting  is  held,"   it 
would  have  been  so  express^.    But  if  I  am  right  in 
construing  the  former  Act  it  is  not  necessary  to 
make  the  application  at  that  meeting,  but  at  the 
adjourned  meeting ;  then,  if  that  be  so.  notice  must 
be  given   twenty-one  days    before  the   adjourned 
meeting,  and  it  seems  to  me  no  hardship  or  incon- 
venience can  arise  from  this  construction,  nor  will 
it  in  any  way  defeat  the  purpose  of  the  Act.    Then 
it  will  /oUow  that  the  notice  of  application  in  the 
present  case  was  in  time,  and  all  we  have  to  say  is, 
that  the  quarter  sessions  shall  hear  the  appeal. 
They  may  dismiss  it  on  the  merits  hereafter.    The 
other  objection  is,  that  the  former  applicant  having 
been  refused  a  certificate  at  the  general  meeting 
this  was  resiuc&cata ;  but  the  complaint  was  personal 
to  that  applicant,  and  does  not  affect  this  applicant 
at  all,  and  the  matter  must  be  considered  no  longer 
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re$  judicata,  but  the  qtuurter  sessiont  will  hear  on  the 
merits  and  decide  as  may  be. 

Mbllor,  J. — I  am  of  the  same  opinion.  When 
I  find  that  the  32  &  33  Vict.  c.  27,  in  its  fifth  sec- 
tion, referring  to  licensintr  meetings  to  be  held  under 
the  9 Geo. 4,  c.  61,  says  that  "certificates  shall  bo 
granted  at  those  meetings,  or  at  some  adjourn- 
ment "  thereof,  and  when  I  consider  the  reasons  of 
the  adjournment,  I  cannot  help  seeing  that  it  is  not 
an  ordinary  adjournment  of  quarter  sessions  that  is 
contemplated,  which  only  operates  on  the  business 
then  before  the  court,  but  that  it  is  intended  that 
original  applications  shall  be  made  at  such  ad- 
journed meetings.  Therefore,  Mr.  Hannay  brings 
his  client  within  the  terms  of  this  section  ;  he  has 
given  twenty-one  days*  notice  before  making  his 
application ;  that  seems  the  only  condition  imposed 
by  the  Legislature,  and  I  entirely  agree  with  my 
brother  Blackburn  that  there  is  nothing  to  prevent 
an  applicant  making  his  application  at  the  adjourned 
meeting,  provided  the  twenty-one  days'  notice  he 
given  previously.  I  think  the  rule  should  be  made 
absolute. 

LuBH,  J. — I  quite  concur,  and  will  only  add  with 
regard  to  the  second  point  that  if  the  magistrates' 
decision  had  turned  on  the  unfitness  of  the  character 
of  the  applicant  or  of  the  house,  I  should  have 
thought  they  could  not  be  required  to  adjudicate 
again.  But  their  decision  was  not  on  that  ground. 
This  is  analogous  to  an  application  to  transfer  a 
licence.  If  the  holder  of  a  licence  wishes  to  transfer 
it  to  A.  B.,  the  magistrates  exercise  a  discretion  as 
to  whether  they  will  license  the  holder  of  that 
hoase. 

Attorneys  for  prosecution,  Botver  and  Cotton, 

Attorneys  for  defendants,  Edward,  Laytamj  and 
Jaqtiet, 

COTTRT  OF  COMMON  PLEAS. 

Bewrted  by  M.  W.  McKkllar  and  H.  H.  Hocking,  Emm., 

Barriftten-aULftw. 

BBOI8TBATIOM   APPBAL. 

Wednesda^y  Noo.  17,  1869. 

Smith  (app.)  v.  Lancastbb  (resp.) 

ImuuU  of  chambers  in  the  Temple— Part  of  chambere 
in  ooeupation  of  under'tenants — Occupier  of  a  hotue, 
^The  Reform  Act  (2  WilL  4,  c.  45),  s.  27. 

The  appellant  held  as  tenant  an  entire  set  of  chambers 
consisting  of  three  rooms  not  communicating  together, 
and  a  vestibule  into  which  the  rooms  respectively 
opened,  in  the  Temple,  under  a  demise  from  the 
benchers.  The  appellant  occupied  and  used  one  of 
these  rooms  for  the  purposes  qf  his  profession,  whiai 
was  that  of  a  bamster,  and  demised  the  other  two 
rooms,  unpamished,  each  to  another  barrister  remec- 
tivdy.  By  the  lease  or  agreement  between  the  appellant 
and  each  of  these  under-tenants,  the  appellant  agreed 
to  let  the  room  at  the  rent  of  30/.,  the  rent  to  include 
attendance  of  clerk  and  laundress,  rates,  taxes,  and 
coals  ;  there  were  no  poor  rates,  but  the  appellant  paid 
all  other  t  ates  and  taxes ;  no  one  resided  tn  any  part 
of  the  chambers: 

Held,  that  the  appeUant  was  the  occupier  of  a  house 
within  the  meaning  of  the  27th  section  of  the  Reform 
Act  1832,  and  was  entitled  to  a  vote  for  the  City  oj 
London, 

At  a  court  for  the  revision  of  voters  for  the  City 
of  London,  before  the  barrister  duly  appointed  to 
revise  the  lists  of  voters  for  the  said  city,  Christo- 
pher Lancaster,  of  28,  Union-street,  Little  Moor- 
fields,  Crippk'gaie,  on  the  list  of  voters  for  the 
parish  of  Saint  Giles  Without,  Cripplegate,  duly 


objected  to  the  names  comprised  in  the  schednle 
hereto  of  the  persons  who  are  hereinafter  called 
the  said  voters,  being  retained  or  inserted  as  the  case 
might  be  on  the  list  of  persons  entitled  to  vote  for 
the  election  of  members  for  the  dty  of  London  in 
respect  of  the  occupation  of  chambers ;  when  the 
barrister  decided  that  the  said  voters  were  not 
entitled  to  have  their  names  retained  or  inserted  as 
the  case  might  be  in  such  list 

The  said  voters  having  respectively  given  due 
notice  of  their  intention  to  appeal  from  such  deci- 
sion, and  it  appearing  that  the  validity  of  the  ob- 
jections as  to  the  said  voters  being  so  retained  as 
aforesaid,  depended  on  a  like  state  of  facts,  mutatis 
mutandis,  and  the  same  points  of  law,  the  barrister 
declared  that  the  appeals  against  such  deoisiom 
ought  to  be  consolidated,  and  Qeorge  James  Philip 
Smith,  of  56,  Gloucester-place,  Hyde-park,  bairister- 
at-law,  being  one  of  the  persons  interested,  and  con- 
senting for  or  on  behalf  of  himself  and  all  other 
persons  in  like  manner  interested  in  such  appeals, 
to  be  the  appellant,  and  to  prosecute  the  said  appeal, 
he  named  the  said  (George  James  Philip  Smith  to  be 
the  appellant  in  such  consolidated  appeal,  and  the 
said  Christopher  Lancaster  to  be  the  respondent. 

Whereupon  the  barrister  stated  the  following  case 
for  the  opinion  of  Her  Majesty's  Court  of  Common 
Pleas  at  Westminster : 

Qeorge  James  Philip  Smith,  hereinafter  called 
the  appellant,  was  on  the  list  of  voters  for  ths 
Inner  Temple,  in  respect  of  his  oocapatkm  of 
chambers,  at  No.  1,  King's  Bench  Walk,  in  the 
Inner  Temple. 

The  appellant  held,  as  tenant,  an  entire  aet  of 
chamben,  at  No.  I,  King's  Bench  Walk  aforesaid, 
so  structurally  severed  from  the  rest  of  the  building 
as  to  be  of  themselves  a  house,  under  a  demise 
from  the  Benchers  of  the  Inner  Temple,  the 
owners  thereof,  at  a  yearly  rent  of  7(M1  These 
chambers  consisted  of  three  distinct  rooms,  not 
communicating  together,  and  a  veetibule,  into  which 
the  rooms  respectively  opened.  One  of  these  rooms 
was  occupied  by  the  appellant  and  used  by  him  in 
trausactiug  the  business  that  came  to  him  in 
the  exercise  of  his  profession  as  a  barrister. 

The  appellant  demised  each  of  the  other  two 
rooms  to  two  persons  respectively. 

The  following  is  a  copy  of  the  lease  or  agreement 
for  lease  entered  into  by  the  appellant  with  one  of 
his  tenants: 

1,  King's  Bendh  Walk,  15th  Deo.  1807. 

Mr.  6.  J.  P.  Smith  agTMB  to  let,  and  Mr.  Lister  anaos  t* 
take,  the  north  back  room  of  these  chambers,  from  ths  8Mh 
Oct.  last,  at  the  rent  of  901.,  pajable  quarterly  on  the  0th 
Jan. ,  the  29th  April,  t he  B9th  June,  and  the  29tli  Oct.  in  eseh 
year,  the  rent  to  include  attendance  of  clerk,  kuuidraH, 
rates,  taxes,  and  coals ;  the  tenancgr  determinable  at  any 
time  by  either  party  giviny  one  quarter's  notice. 

The  other  agreement  was,  mutatis  mutandis,  similar 
to  the  above  agreement. 

The  two  tenants  entered  under  the  said  agreement 
into  the  occupation  and  possession  of  the  several 
rooms  so  let  to  them  as  aforesaid,  and  used  them  in 
transacting  the  business  that  came  to  them  in  the 
exercise  of  their  profession  as  barristers.  They  had 
the  services  of  the  clerk  and  laundress  who  were 
engaged  by  the  appellant,  and  were  supplied  with 
coals,  according  to  the  terms  of  the  agreement. 

There  are  no  rates  for  the  relief  of  the  poor  in 
the  Inner  Temple;  but  all  other  rates  and  taxes 
were  paid  by  the  appellant.  No  one  resided  in  any 
part  of  the  said  chambers.  Both  of  the  rooms  lo 
demised  as  aforesaid  were  let  unfurnished. 

The  appellant  and  each  of  his  two  tenants  had  a 
key  to  the  outer  door. 

It  was  not  the  practice  to  lock  the  doors  of  the 
rooms,  but  it  was  admitted  that  the  tenants  had 
the  right  to  do  so  at  all  times. 

All  other  requisites  for  entitling  the  appellant  to 
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\»  retained  od  the  list  of  voters  in  respect  of  the 
above  qualification  were  duly  proved. 

The  appellant  claiming  to  be  retained  on  the  list 
in  respect  of  his  occupation  as  tenant  of  the  entire 
set  of  chambers,  it  was  objected  that  having;  regard 
to  the  above  facts  the  appellant  ought  to  be  struck 
dS  the  list  on  the  ground  that,  by  virtue  of  the 
aforesaid  demises  to  his  under-tenants,  the  landlord 
the  appellant  had  divested  himself  of  all  right  of 
occupation  of  the  parts  demised,  and  thereby  the 
tenants  had  acquired  an  independent  occupation  of 
the  parta  demised  to  the  exclusion  of  the  appellant. 

On  the  appellant's  part  it  was  argued  that,  not- 
withstanding the  said  demise  he  retained  such  an 
occupation  of  the  entire  set  of  chambers  as  to  make 
him  a  tenant  occupying  a  house  within  the  meaning 
of  the  Act  to  amend  the  representation  of  the  people 
in  England  and  Wales,  passed  in  the  second  year 
of  the  reign  of  his  late  Majesty  King  William  IV. 

The  barrister  decided  that  the  objection  was  good, 
holding  that  at  law,  in  the  absence  of  any  express 
reserTation  to  the  appellant  of  some  control  over  or 
oocapation  of  the  parts  demised,  the  sub-tenants, 
under  or  by  virtue  of  the  aforesaid  agreement, 
acquired  an  independent  occupation,  and  to  the 
exclusion  of  the  appellant,  of  their  holdings ;  and 
tiiat  it  could  not  be  inferred  at  law,  having  regard 
to  the  facts  hereinbefore  stated,  and  more  par- 
ticularly to  the  fact  that  the  appellant  did  not 
reside,  that  he  retained  any  occupation  of  the  parts 
so  demised  as  aforesaid.  And  the  revising  barrister 
accordingly  struck  off  or  refused  to  insert  on  the 
register  of  voters  the  names  of  the  said  voters. 

The  question  upon  which  the  judgment  of  Her 
Majesty's  Court  dt.  Common  Pleas  is  requested  is 
whether  the  occupation  of  the  appellant  of  the 
said  chambers  was  sufficient  to  entitle  him  to  have 
his  name  retained  on  the  register  of  voters  for  the 
dty  of  London. 

• 

Prentieey  Q.C.  for  the  appellant. — In  the  case 
of  CiahlmriwoH  v.  Buttencorikf  argued  last  year 
(L.  Rep.  4  C.  P.  628 ;  21  L.  T.  Bep.  N.  S.  140),  it 
wss  decided  that  the  tenant  of  one  room,  holding 
under  a  person  in  the  same  position  as  the  appellant 
bere»  had  no  right  to  a  vote;  in  this  case  the 
revising  banister  has  gone  further,  and  disfran- 
diiaed  the  immediate  tenant  of  the  society.  Bovill, 
C.  J.,  in  hia  judgment  last  year,  said :  **  The  cases 
have  decided  that,  where  the  subject  of  occupation 
is  stmcturally  severed  from  the  rest  of  the  premises, 
and  substantially  used  as  a  separate  dwelling,  or  as 
a  shop,  oonnting-house,  or  warehouse,  the  occupier 
nuiy  be  registered."  The  appellant  here  has  the 
constructive  occupation  of  the  whole  set  of  cham- 
bers, which  constitutes  a  house  within  the  meaning 
of  the  Act  of  1882.  [Bsbtt,  J.^If  this  be  not  an 
occupation  of  a  house  under  the  27th  section,  why 
should  not  the  appellant  be  a  joint  occupier  under 
the  29th  section  ?]  It  is  suflteient  for  me  to  rely  on 
the  27th  section,  and  the  matter  of  residence  is  of 
no  consequence.  There  is  a  case  in  the  Queen's 
Bench,  in  which,  upon  an  agreement  very  like  this, 
it  was  held  that  a  person,  although  letting  some 
rooms  in  a  house,  was  the  beneficial  occupier  of  the 
house,  so  as  to  be  liable  for  poor  rates :  (Reg,  on  the 
pro»eaUion  of  the  Overuen  of  St.  Michael,  Cambridtjey 
V.  Btmy  Smith,  L.  J.  80,  M.  C.  74.)  Hill,  J.,"in 
delivering  the  judgment  of  the  court,  said :  "  We 
think  that  we  must  look,  not  so  much  to  the  words 
as  to  the  substance  of  the  agreement ;  and  taking 
the  whole  together,  we  think  it  must  be  construed, 
not  as  a  demise  of  the  five  rooms,  but  as  an  agree- 
meot,  by  which  the  appellant,  retaining  possession 
at  these  rooms  and  keeping  his  servant  tiiere,  bound 
himself  to  supply  the  other  party  there  with  fire 
and  gas,  and  attendance.  It  is  true  that  the  exclu- 
dve  enjoymeDt  of  the  rooms  is  to  be  given;  but 


that  is  the  case  where  a  guest  in  an  inn,  or  a  lodger 
in  a  house,  has  a  separate  apartment,  or  when  a 
passenger  in  a  ship  has  a  separate  cabin,  in  which 
case  it  is  clear  that  the  possession  remains  in  the 
innkeeper,  lodgini^-house  keeper,  or  shipowner." 
So  in  Wanaey  v.  PerktM,  8  Scott  N.  R.  978,  where  a 
landlord  resided  in  the  house,  and  a  claimant  had 
exclusive  occupation  of  a  floor,  with  a  key  to  the 
outer  door,  Tindal,  C.J.  said:  "In  this  case  the 
landlord  remains  the  occupier  of  the  house." 
[Stopped  by  the  court.J 

F,  M.  White  for  the  respondent. — I  contend  that 
the  appellant  has  failed  to  make  out  his  right  to 
the  franchise  upon  the  facts  stated  in  the  case. 
The  premises  which  he  occupies  exclusively  are  only 
a  part  of  a  house.  Under  the  Vth  section  it  is 
necessary  to  have  the  exclusive  occupation  of  a 
whole  house,  whilst  the  necessary  inference  from 
these  facts  is  that  he  has  the  exclusive  occupation 
only  of  his  own  room ;  he  may  perhaps  be  a  house- 
holder under  11  Geo.  I,  c.  13,  as  decided  by  Lord 
Hardwicke  in  Fhtdier  v.  Sir  Thos.  Lomhe,  Lee's  Cas. 
307 ;  bnt  he  cannot  be  an  occupier  under  this  sec- 
tion. He  is  in  the  same  position  as  the  other  occu- 
piers of  the  chambers.  [Brbtt,  J. — ^The  servants 
are  his,  and  he  has  the  management  of  the  chambers.] 
In  Cook  V.  Humher,  11  C.  B.,  N.  S.,  83,  Erie,  C.J. 
lays  down  the  principle  that  the  subject  of  occupa- 
tion, not  the  kind  of  occupation,  is  the  test  for 
forming  a  judgment  upon  such  a  point  as  this  ;  the 
appellant  cannot  here  be  said  to  be  the  exclusive 
occupier  of  a  whole  house,  for  he  is  found  to  have 
excluded  himself  from  the  occupation  of  part  of 
the  house.  In  the  case  of  R.  v.  The  Inhabitants  of 
St.  Nicholas,  Colchester,  2  A.  &  E.  699,  it  was  held 
that  if  a  person  hiring  a  tenement  underlet  any  part 
of  it,  he  has  not  the  actual  occupation  of  the  tene- 
ment within  the  terms  of  stat.  1  Will.  4,  c.  18,  s.  1 
if  there  be  any  exclusive  occupation  given  by  such 
underletting.  The  fact  that  the  tenants  in  this 
special  case  had  a  right  to  lock  their  rooms  is  suffi- 
cient to  show  that  the  appellant  had  divested  himself 
of  the  occupation  of  those  rooms. 

Bovill,  C.  J.— It  is  clear  that  the  set  of  chambers 
rented  by  the  appellant  constituted  a  house  struc- 
turally divided  within  the  meaning  of  the  27th 
section  of  the  Reform  Act  1832  ;  and  it  is  clear  that 
if  he  kept  the  whole  set  of  chambers  to  himself,  he 
would  bie  the  occupier  within  the  meaning  of  that 
statute.  The  only  question  for  us  now  is  whether 
he  ccMssed  to  be  an  occupier  by  letting  two  of  his 
rooms.  It  was  held  by  this  court  last  year,  in  the 
case  of  Ciuhbertson  v.  Butterworth,  that  neither  of 
those  tenants  could  be  occupiers  of  a  tenement 
within  this  27th  section.  The  case  of  Fludier  v.  iStV 
Thomas  Lombe,  Lee's  Cases,  temp.  Lord  Hard- 
wicke, 307,  shows  that  persons  who  are  mere 
lodgers  arc  not  joint  occupiers,  nor  do  they  prevent 
the  landlord  from  being  in  the  occupation  of  his 
house.  The  question  arises,  would  the  appellant  be 
an  occupier  for  the  purposes  of  poor  rates  ?  Upon  the 
authority  of  Reg.  v.  Smith,  80  L.  J.  74,  M.  C,  I  am 
of  opinion  he  would  be.  And  it  seems  to  me  that 
he  is  also  an  occupier  for  the  purpose  of  the  fran- 
chise. The  fact  of  letting  out  a  portion  of  a  house 
has  never  been  considered  to  deprive  a  person  who 
has  the  management  of  the  sole  occupation ;  and 
there  is  no  pretence  here  that  the  other  persons 
using  these  chambers  werd  joint  occupiers.  The 
case  of  Reg.  v.  St.  Nicholas,  Colchester,  was  cited  by 
Mr.  White.  That  case  was  decided  upon  the  autho- 
rity of  previous  decisions,  but  the  reasons  for  the 
conclusions  were  based  upon  the  peculiar  language 
of  a  particular  Act  of  Parliament,  and  the  circum- 
stances of  the  actual  occupation  in  that  case. 
AlUiough  the  court  arrived  at  a  decision  adverse  to 
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the  claim  of  occupation,  they  referred  with  appro- 
bation to  the  contention  conoerninK  an  occupier 
under  different  circumstances  ;  that  case  ia,  I  think, 
no  authority  in  favour  of  the  respondent's  argu- 
ment here.  Consistently  with  all  the  decisions,  the 
appellant  wns  the  occupier  of  these  premises  within 
the  meaning;  of  the  27th  section  of  the  Act  of  1832, 
and  is  entitled  to  the  franchise. 

WiLLES,  J. — I  am  of  the  same  opinion.  If  it 
were  necessary  to  find  special  reasons  for  our  judg- 
ment, it  might  be  said  to  be  obvious  from  the 
business  of  all  the  people  concerned  in  this  case 
that,  upon  an  agreement  of  this  kind,  the  appellant 
can  use  the  premises  as  he  thinks  proper;  this 
document  in  its  practical  effect  would  resemble  a 
licence  rather  than  a  lease,  so  that  in  popular  esti- 
mation, as  well  as  in  law,  the  two  tenants  could  not 
interfere  with  the  sole  occupation  of  the  appellant. 
But  the  special  circumstances  are  not  necessary  as 
a  ground  for  this  judgment,  because  I  am  of  opinion 
that  the  letting  out  a  portion  of  a  house  does  not 
prevent  the  occupier  of  the  rest  of  the  house  from 
having  a  vote,  provided  that  he  reserves  the  master- 
ship of  the  house  and  the  control  of  the  outer  door. 
The  appellant  has  been  found  to  have  retained  the 
general  control  of  his  chambers,  and  I  cannot  share 
in  the  doubts  of  the  revising  barrister. 

Kbatino  and  Brbtt,  JJ.  concurred. 

Judgment  for  appeiianL 

Attorneys  for  appellant,  Barper,  Broody  and 
Manby. 

Attorneys  for  respondent,  Trovers  Smith  and  De 
Gear. 


Tuesda^y  Nov.  80,  1869. 

Reo.  v.  Thb  Guardians  of  the  Bigolbswadb 

Union. 

Poor  rate — Appeal — Next  quarter  sessions — Prohibi- 
tion—17  Geo.  2,  c.  38,  s.  4—27  &  28  Vict.,  c.  39, 
s.  1. 

A  poor  rate  was  mack  for  the  parish  of  1.  in  the  county 
of  A,  and  published  on  tdoy  30.  On  the  Wth  of 
June  L.  gave  notice  of  objection  to  the  union  assess- 
ment committee.  The  committee  at  its  next  meeting  on 
the  30tA  of  June  reused  to  grant  him  rdief.  The 
Midsummer  Quarter  Sessions  for  the  county  of  B. 
were  held  on  the  same  day.  L.  appealed  to  the 
Michaelmas  Sessions,  and  the  justices  allowed  the 
appeal  to  be  entered. 

Beldf  on  a  motion  for  a  writ  of  prohibition  against  L. 
and  the  justices  of  B.  to  stay  all  further  proceedings 
in  connection  with  the  appeal,  that  L.  could  not  be  said 
to  have  failed  to  obtain  relief  from  the  union  assess- 
ment committee  until  June  30,  when  the  committee 
heard  his  case,  and  refused  to  allow  his  objections. 

Held  cdso,  that  L.  would  not  have  been  right  m  giving 
notice  of  appeal  to  the  sessions  until  he  had  so  failed 
b^ore  the  union  assessment  committee. 

Held  also,  thai  as  L.  was^  under  the  circumstances,  pre- 
vented by  the  provisions  of  the  Union  Assessment 
ixmmittee  Act  Amendment  Act  1864  (27  ^28  Vict. 
c.  89)  from  appealing  to  the  Midsummer  Sessions^ 
it  was  not  too  late  for  him  to  appeal  to  the  Michaelmas 
Sessions. 

A  poor  rate  made  for  the  parish  of  Arlsey,  in  the 
county  of  Bedford,  was  published  on  Sunday,  May 
80,  1869. 

On  June  U  next,  one  Lawes  gave  notice  of  objec- 
tion to  the  union  assessment  committee.  The 
committee  did  not  hold  a  meeting  from,  the  80th 


May  until  June  30.  At  this  meeting  Lawes*s  caae 
was  gone  into,  but  he  failed  to  obtain  any  relief. 

The  Midsummer  Quarter  Sessions  for  the  oounty 
of  Bedfordshire  were  also  held  on  the  dOth  June. 

Lawes  lived  about  twenty- five  miles  from  the 
place  where  the  sessions  were  held. 

At  the  succeeding  Michaelmas  Quarter  Sessions, 
Lawes  appealed  against  the  rate.  It  was  objected, 
on  behalf  of  the  union  assessment  committee,  that 
the  appellant  ought  to  have  appealed  to  the  Mid- 
summer Sessions,  these  being  the  next  sessions  after 
the  publication  of  the  rate;  and  that,  as  be  had 
not  done  so,  the  sessions  ought  not  to  entertain  the 
appeal,  llie  court,  however,  decided  that  it  was  not 
too  late  for  Lawes  to  appeal,  and  accordingly  the 
appeal  was  then  entered  and  respited. 

A  rule  was  granted,  on  the  motion  of  the  respon- 
dents, calling  on  the  appellant  and  the  justices^  of 
Bedfordshire  to  show  cause  why  a  writ  of  prohibi- 
tion should  not  issue  to  stay  all  further  prooeedings 
in  the  matter  of  the  appeal.    Against  this  rule 

A.  Wills  showed  cause. — The  appellant  only  took 
twelve  or  thirteen  days  to  consider  whether  ha 
should  object  to  the  rate  or  not.  That  was  a  reason- 
able time.  The  court  of  quarter  sessions  has  held 
it  to  be  reasonable.  If  he  had  given  notice  to  the 
assessment  committee  earlier,  the  result  would  have 
been  the  same,  and  the  committee  would  not  have 
heard  his  objections  any  sooner.  The  Act  12  &  13 
Vict.,  cap.  45,  s.  I,  requires  that  fourteen  days' desr 
notice  shall  be  given  before  appealing  to  the  ses- 
sions. It  would  be  absurd  to  hold  that  Lawes  ought 
to  have  given  such  notice  of  appeal  before  his  appli- 
cation was  rejected  by  the  assessment  committed 
Then  again,  by  the  Union  Assessment  Committee  Act 
Amendment  Act  1864  (27  &  28  Vict,  c.  39),  s.  1,  a 
person  aggrieved  is  forbidden  to  appeal  to  the 
quarter  sessions  until  he  shall  have  given  notice  of 
objection  to  the  assessment  committee,  and  have 
"  failed  to  have  obtained  such  relief  in  the  matter  as 
he  shall  deem  just.'*  But  how  can  he  be  said  to  have 
failed  until  he  has  been  decided  against  ?  The 
words  in  the  1 7  Geo.  2,  c.  38,  s.  4,  mean  the  next 
sessions  that,  under  the  circumstances,  are  reason- 
ably practicable.  The  court  of  quarter  sessions  is 
the  proper  tribunal  to  decide  which  are  the  next 
sessions  that  are  reasonably  practicable.  That  court 
has  taken  all  the  circumstances  of  the  case  into 
consideration,  and  has  decided  that  the  Michaelmas 
Sessions  were  the  next  practicable  sessions. 

Graham  in  support  of  the  rule.  The  Acts  relating 
to  the  union  assessment  committee  do  not  affect 
the  time  of  appealing  to  the  quarter  sessions.  That 
time  is  fixed  by  the  17  Geo.  2,  c.  88,  s.  4,  as  the 
next  sessions.  Under  the  old  law  then  this  appesl 
would  have  been  too  late.  The  Acts  relating  to 
the  union  assessment  committee  do  not  expressly 
extend  the  time  for  appealing  to  the  sessions,  and 
the  time  for  appealing  cannot  be  extended  by  impli- 
cation. On  the  latest  day  for  the  appellant  to  have 
given  notice  of  his  intention  to  appeal  to  the  ses- 
sions, he  may  have  been  said  to  have  '^failed  to 
obtain  relief  "  from  the  assessment  committee,  so  st 
to  entitle  him  to  appeal  to  the  sessions.  If  the 
committee  has  not  met,  then  he  has  failed  to  obtain 
relief  from  it.     He  cited 

R.  \.  Coode,  Cald.  464 ;  1  Bott  276  • 

R.  V.  Worcestershire  {Justices)  5  M.  A  Selw.  457. 

BoviLL,  C.  J. — It  has  been  plausibly  argued  in 
support  of  this  rule  that  the  appellant  was  bound  to 
lodge  his  appeal  against  this  rate  at  the  next  prac- 
ticable sessions,  independently  altogether  of  the 
provisions  of  the  Union  Assessment  Acts ;  and  it 
is  contended  that  he  ought  to  have  i^pealed  to  the 
next  sessions,  even  although  he  would  have  had 
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to  go  there  before  the  aHeMment  committee  had 
pronotinced  any  decision  on  hia  objections.  But  I 
think  that,  if  we  were  to  hold  this  law,  we  should 
act  altogether  in  defiance  of  the  Union  Assessment 
Act.  That  Act  says  that  "  no  person  shall  be  em- 
powered to  appeal  to  any  sessions  against  a  poor 
rate,  unless  he  shall  have  giren  notice  of  objection 
to  the  union  assessment  committee,  and  shall 
hare  failed  to  obtain  such  rc^ef  as  he  shall  deem 
lost."  It  seems  to  me  that  this  is  an  express  Par- 
liamentary enactment,  and  prerents  a  party  from 
appealing  to  the  sessions  until  he  has  failed  to  ob- 
tain relief  from  the  union  assessment  committee. 
That  failure  must  be,  not  by  reason  of  the  com- 
mittee not  happening  to  sit,  but  on  its  refusal,  after 
hearing,  to  grant  the  relief  claimed.  It  is  idle  to 
say  that  this  provision  was  intended  to  prevent 
parties  from  appealing  to  the  sessions.  It  is  true 
that  17  Geo.  2,  c.  38,  says  that  a  person  aggrieved 
must  appeal  to  the  next  sessions,  which  has  been 
held  to  mean  the  next  practicable  sessions.  But 
if  a  subsequent  statute  interposes  an  intermediate 
step  before  the  appeal  can  be  made,  the  first  Act 
must  be  construed  with  reference  to  the  second.  It 
is  just  as  though  the  first  statute  had  said  that  a 
party  should  have  a  fortnight  for  appealing,  and  the 
second  statute  had  said  that  he  should  have  a 
month.  The  notice  to  the  assessment  committee 
was  given  on  the  11th  June,  the  rate  having 
been  paUished  on  May  30.  The  committee  held 
its  first  meeting  on  the  30th  of  June,  the  same  day 
as  the  Biidsummer  Sessions  were  held.  At  Michael- 
maa  the  court  of  quarter  sessions  held  that,  under 
the  circomstances,  the  Michaelmas  Sessions  must 
be  considered  the  next  practicable  sessions ;  and 
now  tiie  parties  come  here  with  dates  to  ask  us  to 
reverse  this  finding.  It  is  difficult  to  ask  us  to 
say  that  the  appellant  in  this  case  took  more  than 
a  reasonable  time  before  taking  an^  step.  We 
have  no  grounds  given  us  for  arriving  at  such  a 
concluaion,  even  if  we  had  power  to  enter  into  the 
question.  On  these  grounds  I  think  that  this  rule 
ought  to  be  discharged  with  costs. 

Kbatdto,  J.— Mr.  Graham  shapes  his  argument  in 
two  ways.  First  he  says  that  the  Union  Asses- 
ment  Acts  do  not  affect  the  time  for  appealing  to 
the  sesnouB.  But  it  seems  to  me  difflciut  to  think 
off  words  that  could  more  clearly  prohibit  a  man 
from  appealing  to  the  sessions  until  he  has  been  to 
the  assessment  committee.  Next  he  says,  Uiat  if  the 
committee  does  not  assemble  in  sufficient  time  after 
the  publication  of  the  rate^  and  notice  of  objection 
given  by  the  person  aggrieved,  the  person  aggrieved 
may  be  said  to  have  failed  to  obtain  relief  within 
the  meaning  of  the  Act.  But  I  think  that  this  is  a 
veiy  wrong  construction  of  the  Act.  On  these 
grounds  I  adso  am  of  opinion  that  this  rule  must  be 
oiscfaarged  with  costs. 

M.  S1CIT&,  J. — ^I  am  of  the  same  o^nnion.  The 
Uni<m  Assessment  Committee  Act  of  1862  has  in- 
terposed a  kind  of  intermediate  appeal,  which,  if  it 
gives  relief,  renders  it  unnecessary  to  go  to  the  ses- 
sions. In  order  to  prevent  parties  from  going  to 
the  sessions  until  they  have  failed  to  get  relief  from 
the  assessment  committee,  the  Act  uses  strong  pro- 
hibitory terms.  It  is  argued  that  the  committee 
may  not  meet  for  some  time.  We,  however,  cannot 
assume  that  the  committee  will  fail  in  its  duty.  If 
it  does  not  meet  within  a  reasonable  time^  means 
may  be  taken  to  compel  the  members  to  meet,  for 
the  Act  says  that,  after  such  notice^  *'  the  committee 
AaO  hear,"  &c.  It  is,  therefore,  Uieir  duty  to  fix  a 
reasonable  time  for  meeting  siter  receipt  of  the 
notice  of  objection.  Bir.  Graham  says  that  the  proper 
course  for  the  present  applicant  to  have  taken  was 
to  give  notice  of  appeal  to  the  sessions,  just  as  though 

Mao.  Cas^— Yox..  TL 


the  Union  Assessment  Committee  Acts  had  inter 
posed  no  intermediate  step,  and  then  to  go  to  th* 
next  (i,e,,  the  Midsummer)  sessions,  and  enter  the 
appesi.  But  I  think  that  that  would  have  been  isi 
direct  contravention  of  the  Union  Assessment  Comy 
mittee  Act.  On  these  grounds,  I  think  that  this 
rule  ought  to  be  discharged. 

Rule  ducharged  with  costs. 

Attorneys  for  the  appellant.  Church  and  Sons ;  for 
Thumell  and  Nash^  Royston. 

Attorneys  for  the  respondents,  lliffs  and  Co, ;  for 
Hooper  and  Rajfnes,  Biggleswade. 


Tuesday,  Nov.  23,  1869. 

BXOISTRATION  APPEIL. 
ElBTON  V.  DeAB. 

County  vote-^lneumbent  of  district  church — Fees  on- 
marriages,  baptismSy  anachurchings  performed  within' 
the  churc^^Stipend  paid  htf  the  Ecclesiastical  Com* 
missioners  and  the  treaawrer  of  QuasJi  Aimers  Bounty 
— ^  Ben,  6,  c  7. 

jr.,  as  incumbent  of  the  district  church  of  St.  A.,  in  the 
parish  of  B.,  in  the  county  0/  M.,  had  a  freehold  for 
life  in  Ae  scid  church  ana  cmrchyard.  By  orders  in 
council  the  sums  of  1501.  and50l.  were  orderid  to  be  paid 
annually  to  the  incumbent  of  the  said  church  by  the  EccU* 
siasticM  Commissioners  of  England  and  the  treasurer 
of  the  governors  of  Queen  Anne's  Bounty  respectively, 
finder  and  by  virtue  of  an  order  in  council,  K.,  as 
such  incumbent,  was  entitled  to  and  in  receipt  of  the 
fees  paid  in  respect  of  marriages,  baptisms,  and 
churchings  performed  in  the  said  church,  and  the 
income  arising  from  these  fees  exceeded  iOs.  per  annum. 
It  was  proved  that  K.,  as  incumbent,  was  in  receipt  of' 
fees  paid  in  respect  of  burials  of  persons  dying  withiH 
the  district  attached  to  the  said  church,  t/umqh  ike 
said  burials  took  place  in  another  parish  ;  these  feieie 
canounted  to  more  than  40s,  a  year.  No  evidence^ 
however,  was  given  of  his  right  or  title  to  these  fees,. 
No  assignment  of  pew  rents  had  been  made,  nor  was 
K,  in  receipt  of  any  income  from  pew  rents : 

Bdd,  that  K.  was  not  entitled  to  a  vote  Jar  the  eountj^ 
of  M,  in  respect  of  the  church,  as  the  cmrch  was  not 
Itself  worth,  nor  could  K,  mcdce  it  worth,  404.  a  vear 
to  him,  and  the  fees  and  other  emoluments,  which  he 
was  as  incumbent  entitled  to  and  in  receipt  of,  could 
not  be  considered  as  giving  the  church  a  value. 

On  appeal  from  the  decision  of  the  revising  bar- 
rister for  Middlesex,  the  following  case  was  stated 
for  the  opinion  of  the  court :— 

Charles  Eirton  duly  claimed  to  have  his  name 
inserted  on  the  list  of  voters  for  the  county  of 
Middlesex,  and  Dear  duly  objected  to  his  name 
being  inserted  therein. 

The  facts  of  the  case  are  as  foUows :  The  said 
Charles  Eirton  duly  claimed  in  respect  of  a  freehold 
benefice  situate  in  the  polling  district  of  Bethnal- 
green,  in  the  parish  of  St.  Matthew,  Bethnal-green, 
in  the  said  county,  such  freehold  benefice  being 
known  or  distinguished  by  the  name  or  title  of 
St.  Andrew,  Bethnal-green. 

It  was  proved  before  the  revising  barrister  that  the 
said  Charles  Kirton  was  duly  appointed  by  licence 
of  the  Bishop  of  London,  dated  the  10th  June  1864, 
to  the  office  of  perpetual  curate  or  incumbent  of  the 
church  of  the  perpetual  curacy  of  St.  Andrew, 
Bethnal-green,  in  the  said  county,  and  he  was  bv 
the  said  ucence  authorised  to  receive  and  enjoy  all 
and  singular  the  stipends,  profits,  and  advantages 
whatsoever  belonginff  to  the  said  office. 

The  district  chapeury  attached  to  the  said  church 
of  St.  Andrew  was  assigned  to  the  said  church  by 
an  order  of  Her  Majesty  in  Council,  dated  the  3rd 
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April  1843,  made  on  the  recommendation  of  the 
Church  Building  Commissioners,  and  under  and 
hy  virtue  of  the  several  statutes  next  hereinafter 
mentioned,  that  is  to  saj,  (1)  the  58  Greo.  3,  c.  45, 
(2)  the  59  Geo.  3,  c  134,  (3)  the  7  &  8  Geo.  4,  c.  72, 
imd  (4^  the  1  Vict.  c.  75,  and  which  said  order  in 
^council  was  published  in  the  London  Gazelle  of  the 
16th  June  1843.  That  by  another  Order  of  Her 
Majesty  in  Council,  dated  10th  June  1843,  and 
published  in  the  London  Gazette  of  the  16th  June 
1843,  and  made  on  the  recommendation  of  the 
£kK^esiastical  Commissioners  for  England  and  under 
and  by  virtue  of  the  statutes  next  hereinafter  men- 
tioned, that  is  to  say,  the  3  &  4  Vict,  c  113,  and 
the  4  &  5  Vict.  c.  39,  the  annual  sum  of  150/. 
'WSLB  ordered  to  be  paid  by  the  said  Ecblesiastical 
Commissioners  to  the  incumbent  for  the  time 
being  of  the  said  Church  of  St.  Andrew,  Bethnal- 
green,  by  equal  half-yearly  payments,  as  therein 
mentioned. 

That  by  another  Order  of  Her  Majesty  in 
Council,  dated  the  8th  Aug.  1853.  and  published  in 
the  London  Gazette  of  the  9th  Aug.  1853,  and  made 
on  the  recommmendatioa  of  the  Eoclesiastical 
Commissioners  for  England,  and  under  and  by 
virtue  of  the  several  statutes  next  hereinafter  men- 
tioned, that  is  to  say,  the  3  &  4  Vict.  c.  113,  and  the 
2  &  3  Vict  c.  49,  it  was  ordered  that  the  annual  sum 
of  5QL  should  be  paid  to  the  incumbent  of  the  said 
church  of  St.  Andrew,  Bethnal-g^en,  by  the  trea- 
surer of  the  governors  of  the  Bounty  of  Queen  Anne 
out  of  a  sum  of  475/.  charged,  as  therein  mentioned, 
on  the  tithes  or  payments  in  lieu  thereof,  part  of  the 
revenue  of  the  rectory  of  St.  Andrew  Undershaft 
with  St.  Mary  Axe  in  the  city  of  London. 

That  under  and  by  virtue  of  the  hereinbefore 
mentioned  Order  in  Council  of  the  3rd  April  1843, 
the  said  C.  Eirton  as  the  incumbent  for  the  time 
being  of  the  said  church  of  St.  Andrew,  Bethnal- 
.  green,  is  entitled  to  and  in  receipt  of,  the  fees  paid 
in  respect  of  marriages,  baptisms,  and  churcliings 
performed  in  the  said  churcb,  and  that  the  income 
asising  from  such  fees  is  more  than  40s.  per  annum 
over  and  above  all  rents  and  charges  payable  out  of 
or  in  respect  of  the  same. 

That  the  said  C.  Eirton  is  in  the  receipt  of  fees 
paid  in  respect  of  burials  in  Bow  Cemetery  of  persons 
dying  within  the  said  district  attached  to  the  said 
church  of  St.  Andrew,  but  no  evidence  was  furnished 
of  right  or  title  of  the  said  C.  Eirton  Xq  such  fees, 
or  of  the  persons  from  whom  the  same  were  received. 

The  income  from  such  burial  fees  amounts  to 
more  than  40s.  a  year  over  and  above  all  rents  and 
charges  payable  out  of  or  in  respect  of  the  same. 

That  no  assignment  of  pew  rents  has  at  any  time 
been  made  to  the  said  C.  Eirton  under  or  by  virtue 
of  any  of  the  Acts  in  that  behalf  made  and  provided, 
and  that  the  said  C.  Elirton  is  not  in  receipt  of  any 
income  from  pew  rents  or  the  letting  of  pews. 

The  revising  barrister  was  of  opinion  that  the 
said  C.  Eirton  was  not,  in  right  of  his  sud 
office  of  perpetual  curate  rr  incumbent  of  the 
said  church  of  the  perpetual  curacy  of  St.  Andrew, 
Bethnal-green  Cirrespective  of  the  source  from 
which  the  income  as  coming  to  him  in  right 
of  his  said  office  was  derived),  entitled  to  have 
his  name  inserted  in  the  list  of  voters  for  the 
said  county.  He  was  also  of  opinion  that  the  said 
C.  Eirton  was  not  by  virtue  of  bis  office  seised  of  or 
entitled,  either  at  law  or  in  equity,  to  a  freehold 
estate  in  lands  or  tenements  in  the  same  county  and 
in  the  same  parish  as  that  for  which  he  claimed  to 
be  registered,  of  the  clear  yearly  value  of  40«.,  over 
and  above  aU  rents  and  charges  payable  out  of  or  in 
respect  of  the  same. 

He  therefore  disallowed  the  claim  of  the  said  C. 
Eirton  to  have  his  name  inserted  in  the  list  of 
voters  for  the  said  county. 


If  the  court  should  be  of  opinion  that  his 
decision  was  wrong,  the  register  was  to  be 
amended  by  inserting  the  name  of  the  said  C 
Eirton,  with  his  ^ace  of  abode  and  the  particulars 
of  his  qualifications  in  the  said  list. 

Sir  John  Karshke,  Q.  C.  (^Morgan  Howard  with 
him)  for  the  appellant.— There  is  no  question  as  to 
Mr.  Eirton  being  seised  in  fee  of  his  church.  By 
Stat.  3  &  4  Vict.  c.  113,  a  common  fund  waa  created 
which  is  distributed  by  the  Ecclesiastical  Commis- 
sioners. From  this  fund  Mr.  Eirton  receives  150/. 
a  year,  and  he  receives  50L  a  year  from  Queen 
Anne's  Bounty.  His  benefice  then  is  worth  more 
than  40«.  per  annum.  By  Order  in  Council,  dated 
3rd  April  1843,  the  yicumbent  is  entitled  to  fees  on 
baptisms,  marriages,  and  churchings  performed  in 
the  church.  These  fees  are  of  more  than  40f. 
annual  value.  The  burial  fees  abo  are  of  more  than 
that  value.  In  point  of  value  the  site  and  fabric  of 
the  church  are  worth  moi^  than  40«.,  independently 
of  the  church  being  a  source  of  income.  The  claim 
is  made  under  8  Hen.  6,  c.  7.  We  need  not  look  at 
the  Reform  Acts.  If  it  be  said  that  the  two  sums 
of  150/1  and  50/.,  each  of  which  is  derived  from  land 
though  not  within  the  parish,  cannot  be  said  to  make 
the  ^nefice  in  which  he  has  a  freehold  of  the  reqni- 
site  value,  then  surely  Mr.  Eirton  may  rely  upon 
the  fees  which  he  receives  as  holder  of  the  benefice, 
and  for  services  performed  within  the  church.  These 
fees  make  up  part  of  the  value  of  the  church.  [Brbtt, 
J.— Supposing  that  Mr.  Eirton  were  entitled  to  these 
fees  as  incumbent,  but  not  for  services  performed  in 
the  church.]  I  might  then  be  met  by  saying  that  the 
services  might  be  performed  out  of  the  parish.  If 
a  man  has  a  freehold  office  connected,  as  this  is, 
with  the  tenure  of  land,  it  is  sufficient  that  his 
office  produces  40s.,  and  immaterial  that  this  40& 
is  not  produced  from  the  land.  [Eeatiko,  J.— If 
Mr.  Eirton  received  50s.  a  year  from  personal 
property  as  his  only  emolument,  but  still  held  the 
church,  would  he  be  entitled  to  a  vote?]  The 
question  is  difficult  to  answer ;  but  I  contend  that 
if  the  office  cannot  he  held  without  the  right  to 
receive  money,  then  by  virtue  of  his  office  alone  he 
is  entitled  to  a  vote.  Then,  again,  Mr.  Eirton 
might,  no  doubt,  get  an  assii^nmeat  of  pew- 
rents  ;  he  only  forbears  to  do  so  on  account 
of  the  poverty  of  the  parish.  That  ought 
to  be  taken  into  account  in  estimating  the  value 
of  the  church.  Thus  in  Aetbury  v.  Htndtrwi^ 
24  L.  J.  20,  C.  P.;  15  C.  B.  251;  E.  &  G.  (J, 
it  was  held  that  where  a  man  had  been  offered  \U. 
a  year  for  a  plot  of  building  ground,  but  in  fact  die 
land  in  its  then  state  was  not  worth  40s.  a  year,  he 
was  held  entitled  to  a  vote.  fBoviLL,  C.  J.— It  is 
sufficient  to  say  that,  as  matters  stand,  Mr.  Kirton 
has  no  power  to  receive  pew-rents.] 

«SV»ion,  Serjt.  (^5Iichael  with  him)  for  the  respon- 
dent.— The  question  is  whether  Mr.  Eirtoa's  office 
is  one,  the  emoluments  of  which  are  derived  out  of 
land.  It  is  contended  on  behalf  of  Mr.  Barton,  fint 
that  the  benefice, ^u^  benefice, entitles  him  to  a  vote; 
and,  secondly,  that,  if  that  is  not  so,  the  f  eee  and  other 
payments  made  to  him  as  incumbent,  connected 
with  the  site  of  the  church,  give  a  vote.  Bat  I 
contend  that  this  benefice  is  not  one  of  the  old  type; 
it  has  not  existed  from  time  immemorial,  nor  has  it 
any  glebe  attached  to  it.  What  is  meant  by  a 
benefice  ?  not  the  land  attached  to  an  office,  but  the 
office  itself.  In  this  sense  it  is  used  in  Acts  of  Par- 
liament If  then  a  benefice  is  an  office,  the  claimant 
must  show  that  its  duties  are  paid  by  at  least  Kb. 
a  year  arising  out  of  land  within  the  county.  A 
freehold  office  of  the  value  of  40s.  is  not  sufficient. 
This  was  decided  in  Hall  v.  Leiois,  31  L.  J.  45,  CJE*. ; 
5  L.  T.  Rep.  N.  S.  491 ;  Btahell  v.  Easter^  31  L.  J. 
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41,  C.  p.;  5  L.  T.  Rep.  K.  S.  580; ;  in  a  case  also 
of  a  clerk  of  the  peace  (Middlesex,  2  Peck.  Selbt/'s 
com),  and  in  that  of  the  masters  in  Chancery 
(3  Peck.  93).  Then  as  to  the  two  sums  of  1501 
and  50/.  a  year,  they  are  not  shown  to  arise 
from  land  within  the  county.  As  to  the  intrinsic 
▼aiue  of  the  church  and  land,  that  has  nothing  to 
^  with  the  question;  suffice  it  to  say  that  the 
•claimant  has  not  and  cannot  get  40s.  a  year  out  of 
the  land.  Then  as  to  the  fees,  they  are  not  paid 
except  for  services  rendered.  The  fee  is  not  for  the 
use  of  the  church,  hut  for  the  ser? ice?  of  the  clergy- 
nan.  There  is  no  common  law  right  to  those  fees. 
Even  in  the  ecclesiastical  courts,  it  has  heen  held 
that  they  are  for  senrices  done,  and  irrespectiye  of 
the  church. 

Burdeaux  t.  Lanectsier,  1  Salk.  832 ; 

Patten,  t.  Castlemany  1  Lee  Ecol.  Cas.  387 ; 

Topsail  ▼.  FerrerSy  Hob.  175. 
[Bkett,  J. — How  has  that  been  since  Lord  Hard- 
wieke's  Marriage  Act?  On  a  marriage,  if  another 
clergyman  perform  the  ceremony,  the  rector  of  the 
pvish  in  whose  church  the  ceremony  is  performed, 
kas  a  right  to  a  fee.  If  so,  what  is  that  but  a 
payment  for  the  use  of  the  church  ?]  He  has  no 
right  to  a  fee  under  such  circumstances.  A  clergy- 
nan  is  entitled  to  a  fee  on  performing  the  baptismal 
or  matrimonial  service  in  a  private  house,  Just  as 
BQch  aa  if  he  had  performed  the  ceremony  in  the 
cfauicb. 

Sir  J.  Karalake^  Q.  C.  in  reply. — As  to  the  burial 
lees,  it  is  true  that  they  are  no«*  derived  from  land 
within  the  parish ;  stiU  it  nust  be  remembered  that 
tliey  are  given  to  the  incumbent  by  an  Act  of  Par- 
Bament,  which  substitutes  them  for  fees,  which, 
but  lor  the  Act,  would  have  been  payable  to  the 
incumbent  in  respect  of  the  churchyard  of  his  own 
^nrch.  The  incumbent  ought  not  to  be  put  in  a 
worse  position  by  reason  of  an  Act  of  Parliament 
saying  that  no  farther  interments  shall  take  place 
in  his  churchyard.  Then  as  to  the  fees  on  baptisms, 
marriages,  and  churchiugs,  the  barrister  has  found 
that  Mr.  Kirton  *'  is  entitled  to  and  in  receipt  of* 
tiiera.  It  is  said  that  these  ceremonies  may  be  per- 
formed out  of  the  church ;  but  the  case  finds  that 
fttc  fees  in  question  are  paid  in  respect  of  marriages, 
&C.,  which,  as  a  matter  of  fact,  are  performed  within 
the  church.  These  fees  are  so  connected  with  the 
eburch  as  to  give  a  value  to  it.  In  the  cases  cited, 
the  oflkes  and  the  emoluments  are  wholly  uncon- 
nected with  land. 

Bo^iLL,  C.  J.~It  is  not  disputed  that  Mr. 
KirtoB,  as  incumbent  of  the  church  of  St.  Andrew, 
Betbnal-green,  has  a  freehold  office,  and  is  entitled 
to  the  freehold  of  the  land  on  which  the  church 
stands.  In  that  capacity,  and  as  freeholder  of  the 
diurcb,  he  is  entitled  to  certain  emoluments.  As 
iBcumbent  he  is  entitled  to  the  land  and  building. 
As  incambent,  he  is  entitled,  under  an  Order  in 
Council  dated  the  16th  June  1843,  to  1507.  a  year, 
and  also  to  receive  a  further  sum  of  50/.  a  year  from 
the  treasurer  of  the  Governors  of  Queen  Anne's 
bounty.  As  incumbent,  he  is  also  entitled  to  certain 
fees  for  baptisms,  marriages,  and  churchings ;  and  as 
inettmbent  he  is  also  entitled  to  certain  payments 
by  the  Act  of  Parliament  establishing  the  cemetery 
at  Bow.  All  these  separate  emoluments  accrue  to 
him  in  his  character  of  incumbent,  and  by  reason 
of  his  office.  But  we  are  asked  to  hold  not  only 
that  he  enjoys  these  emoluments  in  right  of  his 
office,  but  that  he  derives  them  from  land,  and  that, 
too,  land  within  the  parish.  As  to  the  church 
itself,  as  a  church,,  it  is  not  found  that  it 
has  any  value  for  letting,  or  that  it  produces 
any  income.  No  assignment  of  pew-rents  has 
been  made,  and  no  emoluments  are  derived  from 


either  church  or  land,  nor  has  the  incumbent  any 
power  to  obtain  profit  from  either.  He  has  no 
power  to  let  it,  and  it  has  no  value  for  occupation. 
Then  as  to  the  stipend  from  ^e  Ecclesiastical  Com- 
missioners, it  is  not  to  be  contended  that  that  is 
derived  from  land.  It  is  derived  from  a  common 
fund,  and  created  by  Act  of  Parliament,  and  in  no 
sense  or  shape  can  it  be  said  to  be  derived  from 
land  within  the  county  to  which  the  incumbent  is 
entitled.  The  same  remark  applies  to  the  stipend 
from  Queen  Anne's  Bounty  and  to  the  payments 
made  in  respect  of  burials  under  the  Act.  Tixe  only 
part  of  the  claim  as  to  which  Mr.  Kirton  seems  to 
me  to  have  a  chance  of  success  is  that  relating  to 
the  fees  on  baptisms,  marriages,  and  churchings. 
But  then  can  it  be  said  that  these  fees  arise  from 
the  land,  or  that  the  land  in  respect  of  them  becomes 
of  405.  value.  These  fees  are  paid  when  services 
are  performed,  and  seem  to  me  to  have  no  connec- 
tion with  the  land.  The  right  to  the  fees  depends 
either  on  custom  or  Act  of  Parliament.  They  do 
not  arise  from  either  ownership  or  use  of  land. 
It  seems  to  me  that  they  are  paid  for  services 
performed  in  the  church ;  and  although  it  is  true 
that  some  of  these  ceremonies  must  by  law  be  per- 
formed in  the  church,  still  some,  perhaps,  need  not 
be.  On  these  grounds  I  think  that  Mr.  Kirton  is 
not  shown  to  have  any  source  of  income  from  land 
within  the  parish,  and  consequently  that  the  deci- 
sion of  the  revising  barrister  must  stand. 

WiLLEs,  J. — As  I  have  not  heard  all  the  argu- 
ments, I  give  no  judgment. 

Keating,  J.  ~I  also  think  that  the  revising  bar- 
rister was  right.  The  only  point  that  has  been 
seriously  insisted  on  in  support  of  the  claim  is, 
that  as  the  incumbent  is  entitled  to  fees  on  bap- 
tisms, marriages,  and  churchings  performed  within 
the  church,  the  church  thereby  becomes  of  40s. 
Value;  in  other  words,  that,  inasmuch  as  these 
ceremonies  take  place  within  the  church,  and  Mr. 
Kirton  has  by  virtne  of  his  office  a  freehold  in  the 
church,  they  enhance  the  value  of  the  church.  But 
I  think  that  my  brother  Simon  has  assigned  to 
these  fees  their  proper  character.  These  fees  are 
not  payable  by  common  right.  Whatever  pro- 
ceedings may  have  taken  place  in  the  eccle- 
siastical courts,  a  court  of  common  law  will 
not  countenance  them  unless  the  right  to  them  be 
founded  on  immemorial  custom  or  Act  of  Parlia- 
ment. This  was  very  dearly  laid  down  by  the  Court 
of  Queen's  Bench  in  the  case  of  Bryant  v.  Foot^ 
L.  Kep.  2  Q.  B.  161 ;  16  L.  T.  Rep.  N.  S.  65,  which 
was  affirmed  afterwards  in  the  Exchequer  Chamber, 
18  L.  T.  Rep.  N.  S.  578 ;  L.  Rep.  3  Q  B.  497,  and  is 
now  law.  That  case  decides  in  the  strongest  way 
that,  when  the  fee  claimed  is  so  large  that  it  could 
not  possibly  have  been  paid  in  the  reign  of  Richard 
I.,  that  is  evidence  that  it  cannot  be  claimed  by 
immemorial  custom  ;  and  as  it  was  not  claimed  l^ 
Act  of  Parliament,  it  was  disallowed  altogether. 
My  brother  Simon  is  right  in  saying  that  the  fee  is 
paid  only  for  services  performed,  and  it  is  wholly 
irrespective  of  land  or  of  the  place  where  the  cere- 
mony is  performed.  No  doubt  the  Act  of  Pazlia- 
ment  says  that  marriages  are  to  take  place  in  the 
church ;  but  the  annexation  of  personal  services  to 
a  particular  place  does  not  make  the  reward  for 
those  services  a  freehold.  On  these  grounds  I,  too, 
think  that  the  decision  of  the  revising  barrister 
must  be  affirmed. 

Brett,  J.— Since  the  Registration  Act  (6  &  7  Vict, 
c.  18)  a  man  who  claims  a  county  vote  as  a  40(. 
freeholder,  must  show  that  he  has  land  of  that 
value,  not  only  within  the  county,  but  within  the 
parish.  As  I  understand  this  case,  the  question  is 
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not  whether  Mr.  Kirton  has  a  freehold  within  the 
parish,  hut,  assaming  that  he  has  one,  is  it  of  40s, 
ralne  ?  I  think  that  the  reyising  hazriBter  has  made 
a  right  estimate  of  the  Tfdue  of  the  church.  As  to 
the  two  sums  pa^ahle  to  the  incumhent,  the  one 
firom  the  Ecclesiastical  Commissioners,  the  other 
firom  the  GoTemors  of  Queen  Anne's  Bounty,  I  may 
Mj  that,  ewen  if  those  sums  do  arise  from  land,  it  is 
not  land  within  the  parish.  Then  again  as  to  the 
cemetery  fees,  eren  if  we  were  to  hold  that  they  are 
pa3rahle  in  respect  of  the  use  ol  the  cemetery,  the 
cemetery  is  not  within  the  narish.  The  only  point 
that  can  he  relied  on  is  the  claim  to  the  fees  for  mar- 
riaffes,  baptisms,  and  churchings,  which  take  place 
widiin  the  church  of  which  Sir.  Kirton  has  the 
freehold.  But  the  cases  clearly  show,  that  before 
Lord  Hardwicke's  time  tiiese  fees  were  paid  only  in 
respect  of  personal  senrices,  and  indeed  before  his 
time  it  was  not  to  be  argued  that  they  were  payable 
in  respect  of  the  use  of  the  church.  The  auestion 
then  arises,  whether  in  consequence  of  Lord  Hard- 
wicke's  Act  proyiding  that  some  of  these  cere- 
monies shall  take  place  within  the  church,  that  can 
be  said  to  hare  made  the  fees  arise  out  of  the 
church,  and  depend  more  on  the  use  of  the  church 
than  they  did  before.  I  think  not.  The  payments 
are  claimable  by  custom  for  personal  acts ;  they  are 
made  for  sendees  performed  m  tfie  church,  but  not 
for  the  use  of  the  church  or  anything  belonging  to 
it.  Thus  they  do  not  add  to  the  yalue  of  the  land, 
and  thus  the  claimant  has  not  shown  himself  to  be 
possessed  of  lands  and  tenements  of  the  yalue  of 
405.  All  that  can  be  said  of  him  is  that  he  has 
land,  and  that  he  performs  seryices  on  it  which 
brin|^  him  ih  40s.  On  these  grounds  I  also  am  of 
opinion  that  the  decision  of  the  reyising  barrister 
must  be  affirmed. 

Simony  Serjt.,  asked  for  costs. 

Decision  affirmed  vnih  costs  against 
the  appellant. 

Marriott,  Jordan^  and  Coeper,  attorneys  for  appel- 
lant. 

William  Gardiner,  attorney  for  the  respondent. 


Reported  by  T.  W.  SAuaroiBS.  Esq..  Borriater-At-LMr. 
XBBOS  FBOM  THB  QUSBN'S  BENCH. 

Friday,  Nov.  26,  1869. 

(Before  Kbllt,  C.B.,  Willbb,  J.,  Channbll,  B., 
Kbahno,  J.,  FiooTT  and  Clbasby,  BB.) 

Sadler  (app.)  v.  Smith  (resp.) 

Boat  race — Referee — Jurisdiction — No  start — Paying 

over  the  stakes. 

Although  the  decision  of  an  arbitrator  or  referee  is  final 
tfpon  all  matters  within  his  jurisdiction,  if  he  has  the 
mecms  of  forming  an  opinion,  it  is  not  so  if  he  has  not 
such  means. 

A.  and  B.  agreed  to  row  a  boat  race,  and  C.  was 
appointed  by  them  rejeree.  Thev  were  to  start  them- 
selves. There  being  some  difficulty  in  the  sUxrting,  B. 
rowed  up  to  the  boat  in  which  tha  referee  was,  and 
having  made  a  communication  to  him  that  A.  would 
not  start  fair,  the  referee  told  him  to  go  to  his  station 
and  tell  A,  he  must  start,  and  if  he  would  not  start  that 
he  B.  UKU  to  start  without  him.  Upon  this  B.  rowed 
down  the  river  towards  A.  and  afterwards  he  rowed 
ftp  the  river  alone  to  the  place  appointed  for  the  ter* 
mination  of  the  race,  and  claimea  t/te  stakes,  which  the 
referee  ordered  to  be  paid  over  to  him  as  the  winner  of 
tne  race.    The  referee  was  stationed  at  a  place  from 


which  he  could  not  see  the  start,  and  he  was  not 
enough  to  hear  whether  or  not  the  order  he  hadoivento 
B.  was  communicated  to  A.  The  jury  at  the  trial 
found  that  the  order  of  the  referee  was  not  com* 
municated  to  A.  Upon  an  action  brought  by  A,  to 
recover  his  stake, 

Held,  that  the  referee  had  under  the  draanstances  no 
Jwrisdtction  to  decide  the  race  in  B^sfawmt,  and  thai 
A.  was  entitled  to  recover. 

This  was  an  appeal  by  the  defendant  under  the 
proyisions  of  the  Common  Law  Procedure  Act 
1854,  from  a  decision  of  the  Court  of  Queen*8 
Bench,  discharging  a  rule  made  on  the  16th  April 
1868,  which  called  upon  the  plaintiff  to  show  caoae 
why  the  yerdict  for  the  plaintiff  should  not  be  set 
aside,  and  the  yerdict  entered  for  the  defendant,  on 
the  ground  that  the  decision  of  the  referee  was,  for 
the  purpose  of  the  action,  final. 

Omitting  the  pleadings,  the  following  is  the  case 
stated  for  the  purposes  of  the  appeal. 

8.  The  plaintiff  and  one  H.  Kell^  were  both  water* 
men  well  known  upon  the  riyer  Thames,  and  on  the 
7th  Oct  1867  they  entered  into  an  agreement  to  row 
a  scullers*  race  in  Uie  following  terms : 

Axtidles  ot  agraement  between  H.  EeHey,  of  Patn^,  oa 
the  one  pert,  and  Joeeph  Sadler,  of  Pntn^,  on  the  othar 
part.  T1&^  hereby  agree  to  row  a  right-awaj  aeollenr  nee 
from  Patnoj  to  the  Ship  at  Mortlake.  the  start  to  take 
plaoe  between  the  smaane^  and  the  steamboat  pier,  on 
Wedneedaj,  the  S7th  Nor^  f6r  a  aom  of  300L  a  Ms.  tiie 
start  to  take  idaoe  at  half -paat  two  p.m.,  the  ataamboats 
aooompanjinff  the  raoe  to  be  behind  the  men  at  startbig^ 
the  outtera  auo  aooompaaThig  the  men  to  keep  astern  of 
the  atemmoet  man,  to  row  aooording  to  the  reoognlaad 
mlea  of  boat-nudng.  the  referee  to  be  choeen  at  the  last 
deposit,  and  whoee  dedalon  shall  be  final,  SOU.  a  side  being 
now  staked  in  the  hands  of  the  editor  of  the  Qpovtimen, 
Monday,  Oet.  7;  the  aeoond  deposit  of  501.  to  be  made  on 
Thnradaj,  Got.  17,  at  the  SporUmtm  office ;  the  third  of  M. 
a  aide,  on  Thnradaj,  Oct.  81,  at  the  Swrttman  office :  tiis 
fourth  of  6(X.  a  side,  on  Thnradar,  Kor.  14,  at  the  Sportmom 
office }  and  the  ifaial  of  1001.  a  aide,  at  the  Bella,  Putney,  on 
Thnreday,  Kot.  81,  between  the  hoars  of  eight  and  ten  pjn. 
In  the  erent  <rf  the  referee  not  being  agreed  to,  the  emtor 
of  the  Sportemen  to  name  one ;  the  editor  of  the  9porlmna% 
to  be  final  stakeholder.  Either  party  filling  to  comply  with 
theae  conditions  to  forfeit  all  money  down. 

Hxrar  KsLLBT* 

Wltneas,  B.  B.  Wormald.  J.  H.  Sajilxb. 

4.  At  the  time  when  the  agreement  was  made  the 
defendant  was  and  still  is  the  editor  of  the  S^HtrtS" 
man  newspaper,  and  he  duly  receiyed  from  the 
pUdntifif,  and  from  the  said  H.  Kelley  respectiyely, 
the  sums  of  money  mentioned  in  the  said  agreement 
at  the  times  and  places  therein  mentioned. 

5.  In  accordance  with  the  said  agreement  the  plain- 
tiff at  the  time  and  place  of  making  the  last  deposit 
proposed  Mr.  .Wm.  Biffin,  a  boatbuilder,  at  Ham- 
mersmith, as  the  referee,  and  the  said  Hy.  EeUey 
consenting  to  this  proposition,  the  said  Mr.  Wm. 
Biffin  was  accordingly  appointed  to  and  accepted 
the  post  of  referee. 

6.  In  sculling  races  between  professional  watermen 
it  has  been  the  in^  ariable  custom  for  the  competi- 
tors to  start  themseWes,  but  it  is  to  be  taken  for  the 
present  purpose  that  if  either  shoald  make  default 
in  starting,  and  any  question  should  in  consequence 
arise,  it  would  be  in  the  power  of  the  referee  to 
determine  such  question. 

7.  It  is  usual  in  such  races  for  each  competitor  to 
appoint  a  person  who,  in  rowing  language,  is  called 
an  umpire,  who  attends  the  referee  during  the  raoe^ 
and  urges  on  him  the  claims  of  his  principal  when- 
eyer  he  thinks  that  circumstances  require  it,  but 
such  umpires  are  not  appointed  to,  and,  in  fact,  do 
not  discharge  any  judicial  functions.  The  umpire 
appointed  for  the  race  by  the  plaintiff  was  James 
Messenger,  and  the  umpire  appointed  by  the  said 
Hy.  Kelley  was  Charles  Bush. 

8.  It  is  also  usual  in  such  races  for  each  competitor 
to  be  followed  by  an  eight-oared  cutter,  to  render 
him  certain  senrices  during  and  before  the  race,  and 
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on  the  Iwo  days  hereinafter  mentioiied  the  men  were 
attended  hy  their  cutters  in  the  ordinary  way. 

9.  On  the  day  and  at  the  time  mentioned  in  the  said 
agreement,  the  pUdnti£F  and  the  said  H.  Kelley  ap- 
peared at  the  starting  place,  attended  by  the  said 
lefeiee  and  umpires  in  a  steamer,  and  the  two 
started  by  mutual  consent,  but  after  they  had  rowed 
part  of  tiie  distance  a  colliaion  or  foul  took  place, 
sukL  thoeupon  each  umpire  claimed  the  race  for  his 
principal  on  the  grounds  that  thefoid  was  the  fault 
of  his  (the  principal's)  opponent. 

10.  llie  referee  heing  unable  to  decide  whether  the 
plaintiff  or  the  said  Henry  Kelley  had  committed 
the  said  foul,  decided  that  the  race  should  be  rowed 
oyer  again  on  the  next  day,  namel  v,  the  28th  Nor. 
1867,  and  that  the  start  should  take  place  at 
3p.ni. 

11.  In  accordance  with  this  decision  of  the  referee, 
the  plaintiff  and  the  said  H.  Kelley  appeared  on  the 
2^th  Not.  1867,  at  8  p.m.,  at  the  starting  plaoe  men- 
tioned in  the  agreement^  to«row  the  race,  and  the 
referee  and  umpires  also  atended  in  a  steamer  as  on 
the  preTioua  day. 

12.  During  ttie  next  half -hour  the  plaintiff  and 
the  said  H.  Kelley  each  attempted  unsuccessfully  to 
•tart.  At  the  expiration  of  that  time  the  plaintiff 
rowed  from  the  starting  place  to  his  cutter,  and  put 
on  a  jersey,  after  which  he  rowed  down  the  river 
some  distance,  and  Kelley  at  the  same  time  rowed  up 
the  rirer  to  the  steamer,  on  board  of  which  the  re- 
feree was.  At  this  time  the  referee,  from  sudi 
obeerrations  as  he  had  been  enabled  to  make,  had 
formed  the  opinion  that  the  plaintiff  did  not  intend 
to  atari.  The  jury,  howerer,  on  an  issue  left  to 
them,  thereupon  have  found  that  the  plaintiff  did 
intend  to  start. 

13.  When  the  said  H.  Kelley  got  near  to  the  re- 
feree's steamboat  he  said  to  the  referee,  <<  We  shan't 
start  to-night**  The  referee  replied,  '<  What  is  the 
matter?  What  is  the  reason ?"  Kelley  said,  "  He 
(meaning  the  plaintiff}  will  not  start  fair."  The 
referee  then  looked  for  tne  plaintiff,  and  could  not  see 
bino.  The  referee  then  said  to  Kelley,  "  Go  to  your 
station,  and  tell  Sadler  he  must  start ;  and  if  be  will 
not  start  you  must  start  without  him."  Messenger, 
the  plaintiff's  umpire,  protested,  and  said  to  the 
referee,  ^  You  have  no  right  to  tell  KeUev  to  start 
without  telling  the  other  man  yourself."  The  referee 
said  that  he  was  the  referee,  and  should  carry  out 
the  word  that  he  had  given. 

15.  The  referee,  when  he  gave  the  order  mentioned 
in  paragraph  thirteen  (in  the  easel  intended  it  to  be 
communicated  to  the  plaintiff,  ana  that  the  plaintiff 
ahould  have  a  fair  opportunity  afforded  him  of 
starting,  if  he  wished  to  do  so. 

16.  Upon  receiving  the  order  of  the  referee  men- 
tioned in  the  said  paragraph  thirteen,  Kelley  rowed 
down  the  river  towards  the  plaintiff;  and  conflicting 
evidence  was  given  at  the  trial  as  to  whether  Kelley 
made  any,  and,  if  so,  what,  communication  to  the 
plaintiff ;  and  there  was  also  conflicting  evidence  as 
to  whether  the  plaintiff  had  or  had  not  ojpportunity 
of  effecting  a  start  on  even  terms.  The  jury  have, 
however,  found  on  both  these  points  in  favour  of 
the  plaintiff.  The  referee  was  much  too  far  off  to 
hear  what  communication,  if  anv,  was  made  by 
Kelley  to  the  plaintiff ;  he  saw  Kelley  row  within 
the  starting  bmits  down  Uie  river  towards  the 
plaintiff,  whom  he  could  not  see  at  this  time ;  he 
then  lost  sight  of  Kelley,  and  of  course  could  not 
see  what  occurred  between  Kelley  and  the  plaintiff. 
After  the  lapse  of  a  minute  or  a  minute  and  a  half 
he  saw  Kelley  rowing  up  the  river,  but  still  saw 
nothing  of  the  plaintiff.  Kellev  then  in  sight  of 
the  referee,  whose  steamboat  followed  him,  rowed 
over  the  whole  of  the  course,  and  arrived  at  the 
Sh]|>,  at  Mortlake,  the  place  appointed  for  the  termi- 
nation of  the  race  by  the  agreement. 


18.  When  the  plaintiff  found  that  Kelley  was  row- 
ing over  the  course  he  followed,  and  also  rowed  over 
the  course. 

19.  After  Kelley  had  rowed  over  the  course  Charles 
Bush,  his  umpire,  claimed  the  race  and  stakes  for 
him ;  and  James  Messenger,  the  plaintiff's  umpire, 
protested  that  he  was  not  entitled  to  them,  but  he 
offered  no  evidence,  and  gave  no  reasons  in  support 
of  his  protest,  and  no  opportunity  was  afforded  him 
of  adducing  any  evidence,  thereupon  the  referee 
awarded  the  race  and  stakes  to  the  said  Hy.  Kelley, 
without  hearing  any  evidence  or  taking  any  steps 
to  ascertain  if  £as  order  had  been  communicated  to 
the  plaintiff,  and  without  having  any  means  to  give 
him  the  knowledge  of  the  fact  one  way  or  the  other. 

20.  The  plaintiff,  on  arriving  at  Mortlake,  heard 
the  decision  of  the  referee  mentioned  in  the  last 
paragraph,  and  on  the  next  day,  and  before  the  de- 
fendant had  paid  the  stakes  to  the  said  H.  Kelley, 
gave  notice  to  the  defendant  not  to  pay  the  amount 
of  the  stakes  to  the  said  Henry  Kelley. 

21.  After  the  receipt  of  this  notice  the  defendant 
paid  the  whole  of  the  stakes,  600^,  to  ^e  said  H. 
Kelley. 

22.  This  being  the  evidence  at  the  trial,  the  Lord 
Chief  Jusdce  left  the  following  questions  to  the 
jury ; — 

n.)  Did  Sadler  intend  not  to  start? 

(2.;  Had  the  referee  means  by  actual  observations 
of  forming  a  judgment  that  Sadler  did  not  intend 
to  start? 

(3.)  Was  the  order  of  the  referee  that  if  Sadler 
would  not  start,  Kellej  should  start  without  him, 
and  row  over,  communicated  to  Sadler  ? 

(4.)  Was  a  fair  opportunity  given  to  Sadler  ? 

28.  The  jury  returned  the  following  answers  to 
the  questions  so  left  to  them. 

ri.)  We  think  that  Sadler  did  intend  to  start. 

(2.)  The  referee  had  not  the  means  of  forming 
such  a  judgment. 

(3.)  That  the  order  of  the  referee  was  not  commu- 
nicated to  Sadler. 

(4.)  That  a  fair  opportunity  of  starting  was  not 
afforded  to  Sadler. 

24.  Upon  this  the  Lord  C!hief  Justice  directed  the 
verdict  to  be  entered  for  the  plaintiff  for  the  sum  of 
300/.,  and  reserved  leave  to  the  defendant,  subject 
to  the  finding  of  the  jury,  to  move  the  court  to 
enter  the  verdict  for  the  defendant,  on  the  ground 
that  the  decision  of  the  referee  wasf or  the  purposes 
of  the  action  finaL 

25.  On  the  16th  April  1868  the  defendant,  in  pur- 
suance of  the  leave  so  reserved,  moved  for  and 
obtained  the  rule  to  show  cause,  which,  upon  its 
coming  on  for  argument  upon  the  21st  Jan.  1869, 
was  discharged. 

Garth,  Q.  C.  QBaUantine,  Serjt.  and  S.  Tennant  with 
him)  for  the  appellant  (tne  defendant). — The  ques- 
tion as  to  who  was  entitled  to  the  stakes  was  one 
entirely  for  the  referee.  The  whole  matter  was  left 
to  him,  and  his  decision  was  final,  even  if  erroneous, 
at  least  for  the  purposes  of  this  action ;  and  as  long 
as  bis  decision  remains  unreversed,  it  is  not  compe- 
tent to  either  party  to  recover  back  his  stakes. 
After  the  decision  of  Uie  referee,  it  cannot  be  taken 
that  the  order  was  not  communicated  to  Sadler. 
The  case  itself  finds  that  there  was  conflicting  evi- 
dence as  to  whether  or  not  the  order  was  commu- 
nicated to  Sadler.  There  can  be  no  question  of  fact 
raised  after  the  referee  has  decided.  [Kbllt,  C.  B. 
— But  it  seems  that  the  referee  had  no  actual  know- 
ledge of  the  fact.]  Tet  it  must  be  taken  that  he 
had  ascertained  that  the  order  was  communicated. 
[Kellt,  C.B.— If  he  had  taken  the  question  into 
consideration  and  decided  it,  that  would  have  been 
a  different  thing ;  but  had  he  ever  ascertained  the 
facts  ?]  His  decision  is  final  until  reversed  by  some 


214 


MAGISTRATES'  OASES. 


Ex.  Oh.] 


Badlbr  (app.)  V.  Smith  (reap.) 


[Ex.  Ch. 


means.    Sappoee  at  the  time  of  the  running  of  a 
hone  race — BtLy  the  Derby — the  umpire  had  been 
seized  with  a  fit  of  coughing^  or  dust  had  blown  into 
hie  eyee,  so  that,  in  fact,  he  was  for  the  moment 
disabled  from   actually  seeing  the  result,  and  he 
nerertheleaa  decides,  could  his  decision  be  ques- 
tioned in  an  action  to  reoorer  back  the  stakes? 
Such  races  could  nerer  go  on  if  such  a  decision  were 
not  binding.     [Willbs,  J. — Suppose  one  of  the 
partiee  had  started  five  minutes  before  the  time, 
and  the  referee  decided  in  his  favour,  would   his 
decision  be  final  ?J    I  cannot  say,  in  such  a  case,  as 
it  would  be  a  violation  of  the  agreement  between 
the  parties.    The  referee  has  jurisdiction  from  the 
time  of  the  actual  start  or  the  placing.    [Kbatino, 
J. — Suppose  the  referee  had  not  sent  to  Sadler  at  all 
could  he  then  have  so  decided  ?  J    I  apprehend  he 
could,  for  the  whole  question  was  with  him  to  decide. 
[Kbllt,  C.  B. — ^Tbe  question  is,   was  there  any 
starting  at  all?]     The  referee's  jurisdiction  had 
attached,  and  everything  in  connection  with  the 
race  was  for  the  referee's  decision  as  soon  as  that 
was  the  case.   [Kbllt,  C.  B. — No  doubt  that  would 
have  been  so  if  the  matter  had  really  come  before 
the  referee ;  but  he  was  not  aware  whether  or  not 
the  message  had  been  conveyed  tq  Sadler,  and  yet 
he  decided.    If  he  had  heard  the  evidence,  and  had 
then  decided,  even  erroneously,  it  would  have  been  a 
different  thing;   but  here  he  saw  nothing.    It  is 
like  as  though  he  had  decided  upon  a  race  the  day 
before,  or  upon  a  race  at  Mewcastle,  which  he  had 
not  seen.    The  question  was  certainly  for  him,  but 
he  did  not  hear  any  evidence,  and  he  would  not 
hear  any.]  But  he  has,  in  fact,  decided,  and  if  he  had 
the  power  to  decide  hia  decision  is  binding  though  he 
may  have  seen  nothing  himself.     [Kbllt,  C.  B. — 
Suppose  you  were  appointed  to  decide  a  race  run 
yesterday,  at  which  you  were  not  pre8ent,and  you  de- 
cide at  once,  and  refuse  to  hear  evidence.  That  is  just 
the  case.]  No  evidence  was  tendered.    I  Kbllt,  O.B. 
— ^No  opportunity  was  afforded  him.    Is  it  not  quite 
clear  that  the  referee  decided  a  question  upon  which 
he  had  no  knowledge,  and  upon  which  he  received 
no  evidence  ?  j   The  question  ought  not  to  have  t)een 
left  to  the  junr,  as  the  referee's  decision  was  final.  In 
Bmbow  y.  Jones,   14  M.  &  W.  193,  the  plaintiif 
entered  his  horse  for  a  steeplechase,  one  of  tne  con- 
ditions being  that  no  groom  or  professional  jockey 
would  be  allowed  to  ride ;   and  another  that  all  dis- 
putes and  other  matters  should  be  decided  by  the 
steward,  whose  decision  should  be  final.   The  plain- 
tiff intended  his  horse  to  be  ridden  by  one  Walker, 
but  before  the  day  of  the  race  was  informed  by  the 
steward   that    he   considered   Walker    a   profes- 
sional   jockey,    and    that    the   horse,    if  ridden 
by     him,    would   be    no     horse    in    the     race. 
The  plaintiff  insisted  that  Walker  was  qualified, 
and  on  the  race  day,  notwithstanding  a  similar 
intimation    from   the    steward    to    the    plaintiff. 
Walker  rode  the  horse  which  came  in  first.  On  the 
following  day  the  steward  pronounced  the  second 
horse  to  be  the  winner,  and  by  his  direction  the 
stakes  were  paid  to  the  owner  of  that  horse.    Upon 
this,  it  was  held  that  the  steward  had  decided  the 
question  within  the  meaning  of  the  condition ;  that 
his  decision  was  final  (although  it  was  not  made 
after  hearing  both  parties),  and  that  the  plaintiff 
could  not  recover  the  stakes  from  the  stakeholder. 
Here  the  judge  refused  to  hear  evidence  as  to  whe- 
ther or  not  Walker  was  a  professional  jockey,  and 
the  court  held  that  his  decision  could  not  be  ques- 
tioned.   (|Kbllt,  C.  B. — There  he  ascertained  the 
fact  for  himself,  but  here  he  saw  nothing,  and  heard 
no  evidence.    In  the  case  cited  he  saw  the  race,  and 
>  he  had  the  means  of  judging.    No  doubt  many 
irregularities  are  tolerated  for  the  sake  of  support- 
ing a  tribunal  to  which  parties  have  agreed  to  refer 
their  differences,  bat  in  all  such  cases  the  arbitrator 


has  had  means  of  judging.  No  doubt  the  referee  is 
the  absolute  judge  when  he  has  the  means  of  judg- 
ing.] It  would  then  come  to  be  a  question  for  a 
jury  whether  the  referee  had  the  means  of  judging, 
and  whether  his  judgment  was  in  accordance  wiUi 
the  facts.  It  must  be  assumed  that  the  referee 
knew  all  the  circumstances  necessary  to  give  him 
jurisdiction.  [Cleasbt,  B.~He  assumed  it  all 
because  he  believed  that  Sadler  did  not  intend  to 
start.]  The  question  really  is,  whether  or  not  the 
referee  is  to  decide  the  question.    He  cited 

Dines  v.  Wolfe,  L.  Eep.  1  Priv.  Oo.  280 ;  20  L.  T. 
Bep.  N.  8.  25. 

Kbllt,  C.  B.  —  This  case  is  of  considerable 
interest,  because  it  involves  a  question  peculiarly 
applicable  to  a  great  variety  of  cases,  especially  as 
to  how  far  the  power  of  an  arbitrator  to  decide 
upon  questions  within  his  jurisdiction  is  to  be  con- 
trolled by  a  court  of  law.  In  nothing  in  what  I  am 
about  to  say  do  we  desire  to  inteifere  with  the 
principle  that  in  any  question  within  the  jurisdic- 
tion of  an  arbitrator,  umpire,  or  referee,  and  upon 
which  he  has  decided,  a  court  of  law  has  no  right 
or  power  to  interfere;  and  if  this  referee  had 
decided  upon  facts  within  his  jurisdiction,  and  upon 
materials  within  his  knowledge,  we  should  have 
held  that  it  was  not  in  the  power  of  a  court  of  law 
to  interfere.  But  what  are  the  facts  ?  The  very 
foundation  of  the  lurisdiction  of  the  referee,  and 
which  he  himself  had  prescribed,  did  not  in  fact 
exist  at  all.  There  was  no  race  because  there  was 
no  start,  and  there  was  no  start  because  the  condition 
which  the  referee  had  prescribed  had  not  been 
fulfilled,  and  therefore  he  had  no  jurisdiction  to 
decide.  Let  us  see  what  are  the  facts.  Commencing 
at  the  12th  paragraph  of  the  case  it  is  stated, 
*'  During  the  next  half  hour  the  plaintiff  and  the 
said  Henry  Kelley  each  attempted  unsuccessfully  to 
start.  At  the  expiration  of  Uiat  time  the  plaintiff 
rowed  from  the  starting  place  to  his  cutter  and  put 
on  a  jersey,  after  which  he  rowed  down  the  river 
some  distance,  and  Kellcy  at  the  same  time  rowed  up 
the  river  to  the  steamer,  on  board  of  which  the 
referee  was.  At  this  time  the  referee,  from  sack 
observation  as  he  had  been  enabled  to  make,  formed 
the  opinion  that  the  plaintiff  did  not  intend  to 
start.  The  jury,  however,  on  the  issue  left  to  them 
thereupon,  have  found  that  the  plaintiff  did  intend 
to  start.  13th.  When  the  said  Henry  Kelley  got 
near  to  the  referee's  steamboat,  he  said  to  the 
referee,  "  We  shan't  start  to-night."  The  referee 
replied,  «*What  is  the  matter?  What  is  the  rea- 
son?" Kelley  said,  '*He  (meaning  the  plaintiff) 
will  not  start  fair."  The  referee  then  looked  for 
the  plaintiff,  and  could  not  see  him.  The  referee 
then  said  to  Kelley  **  Go  to  your  station  and  tell 
Sadler  he  must  start,  and  if  he  will  not  start,  you 
must  start  without  him."  The  referee  himsdf 
then  prescribed  the  condition  on  which  the  start 
was  to  take  place— ''Tell  Sadler  he  must  start,  and 
if  he  will  not  start,  you  must  start  without  him." 
Now,  if  Sadler,  upon  being  told  that  he  must  starts 
had  not  done  so,^and  Kelley  had  started  without 
him,  the  facts  would  have  justified  the  result.  But 
this  never  did  take  place,  and  hence  there  was  no 
start,  and  Sadler  in  fact  had  no  means  of  laaowing 
that  he  was  bound  to  start  when  Kelley  started. 
There  was,  therefore,  no  start,  and  no  race.  Let  us 
go  on  then  and  see  what  further  the  case  states. 
''Messenger,  the  plaintiff's  umpire,  protested,  and 
said  to  the  referee,  'You  have  no  right  to  tell  Kelley 
to  start  without  telling  the  other  man  yoursdf.' 
The  referee  said  'That  he  was  the  referee,  and 
should  carry  out  the  word  that  he  had  given.'" 
The  difficulty  therefore  must  have  been  patent  to 
the  referee,  and  the  statement  shows  clearly  that 
this  communication  to  Sadler  was  of  the  reiy  essence 
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of  the  start.    The  case  then  proceeds,  *'  The  referee, 
when  he  gave  the  order  mentioned  in  paragraph 
13,  intended  it  to  he  communicated  to  the  plaintiff, 
and  that  the  plaintiff  should  have  a  fair  opportunity 
afforded  him  of  starting  if  he  wished  to  do  so."    I 
think  upon  this  single  fact  that  no  communication 
with  Sadler  took  place.     The  case  goes  on,  "  Upon 
receiving  the  order  of  the  referee  mentioned  in 
paragraph  13,  KeUey  rowed  down  the  river  towards 
the  plaintiff,  and  conflicting  evidence  was  g^ven  at 
the  trial  as  to  whether  Kelley  made  any,  and  if  so 
what,  communication  to  the  plaintiff,  and  there  was 
aUo  conflicting  evidence  as  to  whether  the  plaintiff 
had  or  had  not  opportunity  of  effecting  a  start  on 
even  terms.    The  jury  have,  however,  found  on  hoth 
these  points  in  favour  of  the  plaintiff.**    Now,  it  is 
contended  hy  Mr.  Garth  that  although  the  jury 
have  found  this,  the  referee  has  found  the  contrary ; 
and  I  quite  agree  that  if  upon  the  facts  of  the  case 
the  referee  had  had  any  means  whatever,  either  hy 
heing  near  enough  himself  to  see,  or  by  having  evi- 
dence of  the  facts  adduced  hv*fore  him  so  that  it 
could  be  assumed  that  he  had  informed  himself  of 
the  facts,  his  decision  would  have  been  final.    The 
case  goes  on:  '*The  referee  was  much  too  far  off 
to  hear  what  communication,  if  any,  was  made  by 
Kelley  to  the  plaintiff ;   he  saw  Kelley  row  within 
the    starting    limits    down  the  river  towards  the 
plaintiff,  whom  he  could  not  see.    At  this  time  he 
then  lost  sight  of  Kelley,  and  of  course  could  not  see 
what  occurred  between  Kelley  and  the  plaintiff. 
After  the  lapse  of  a  minute  or  a  minute  and  a  half 
he  saw  Kelley  rowing  up  the  river,  bat  still  saw 
nothing  of  the  plaintiff.    Kelley  then  in  sight  of  the 
referee,  whose  steamboat  followed  him,  rowed  over 
the  whole  course  and  arrived  at  the  Shij^  at  Mort- 
lake,  the  place  appointed  for  the  termination  of  the 
race  by   the  agreement."    The  referee,  therefore, 
could    neither    see  nor  hear  whether   this    com- 
munication   was  nnade    to     Sadler   or   not,    and 
this   is  really    the   cardinal   point   of    the   case. 
The  case  further  states,  "after  Kelly  had  rowed 
over  the  course  Charles  Bush,  his  umpire,  claimed 
the  race  and  stakes  for  him,  and  James  Messenger, 
the  plaintiff*s  umpire,  protested  that  he  was  not 
entitled  to  them,  but  he  offered  no  evidence,  and 
gave  no  reasons  in  support  of  his  protest,  and  no 
opportunity  was  afforded  him  of  adducing  any  evi- 
dence, thereupon  the  referee  awarded  the  race  and 
stakes  to  the  said  Henry  Kelly  without  hearing  any 
evidence,  or  taking  any  steps  to  ascertain  if  his 
order  had  been  communicated  to  the  plaintiff,  and 
without  having  any  means  to  give  him  the  know- 
ledge of  the  fact  one  way  or  the  other."     Now 
nothing  is  more  clear  than  the  faet  of  a  race  having 
taken  place  depending  upon  whether  or  not  a  cer- 
tain statement  had  been  conveyed  to  Sadler,  and 
that  statement,  upon  which  his  decision  was  given 
not  having  in  fact  been  communicated  as  it  should 
have  been,  the  referee,  nevertheless,  took  upon  him- 
self to  declare  that  one  party  had  won  the  race,  and 
that  the  other  party  had  lost  the  race,  without 
knowing  or  taking  means  to  know  what  were  the 
real  facts  of  the  case.    I  cannot  but  think  that  the 
referee  must  have  assumed  that  his  message  had 
been  delivered,  and  if  he  so  assumed  a  fact  which 
had  no  existence  his  decision  amounted  to  nothing. 
Then  looking  at  the  whole  of  this  case,  as  there 
could  be  no  race  without  a  start,  and  if  no  race 
without  a  start  there  was  no  foundation  for^  the 
referee's  decision,  the  plaintiff  is  accordingly  entitled 
to  his  stakes. 

WiLLES,  J.— Departing  from  the  rule  which  pre- 
vails on  these  occasions  when  the  decision  of  the 
court  is  unanimous  of  not  giving  a  separate  judg- 
ment, I  wish  merely  to  say  that  if  it  had  been 
thown  that  the  referee  iras  aware  that  his  commu- 


nication had  been  made  to  Sadler,  his  decision  would 
have  been  final. 

Attorney  for  plaintiff,  F.  ^tcAardboa. 

Attorney  for  defendant,   Charles   Mossopf  Iron- 
monger-lane. 


GOTTRT  OF  ABOHES. 

Reported  by  Douolia  KiNosroitD,  Esq.,  Barrlftter-at-Law. 

Ju/^28  and  Sit  18G9. 

(Before  the  Right  Hon.  Sir  R.  J.  Philuxobe, 
Dean  of  Arches.) 

Ednet  AMD  LuMif  V.  Smallbokes. 

Church  rafes— 81  j-  82  Vict  c.  109,  s,  S-^Loan  hy 
Public  Works  Commissioners  for  repair  of  church — 
Bate  to  repof^S  Geo,  4,  c.  36^  Objections  to  validity 
of  rate—  Omission  of  re-elected  churchwarden  to  make 
declaration  required  by  5  fc  6  Will.  4  c.  62,  s.  9— 
Non-assessment  of  tithe  rentcharge. 

Money  was  borrowed  for  the  purpose  of  rebuilding  and 
enlarging  a  parish  church,  from  the  Commissioners  of 
Public  Works,  under  the  provisions  of  5  Geo.  4,  c.  86. 
A  rate  was  duly  assessed  and  levied  in  order  to  repay 
an  instalment  of  the  above  loan. 

The  defendant  refused  payment  of  his  assessment^  and 
raised  the  following  objections  to  the  validity  of  the' 
rate. 

First  objection,  that  the  nromoters  of  the  suit  were  not  at 
the  time  of  making  the  rate,  nor  afterwards,  lawfully 
churchwardens  of  the  parish,  on  the  ground  that  one 
of  them  had  not  made  the  declaration  required  fty  5  j* 
6  Will  4,  c.  62,  s,  9 : 

Held,  that  this  objection  failed,  since  a  chun^* 
warden,  who  has  made  tlie  declaration  in  a  preceding 
year,  and  continues  in  office  without  renewing  the 
declaration,  though  compellable  to  do  so,  may  do  legal 
acts  by  virtue  of  his  office,  which  wiU  be  binding  upon 
himself  and  the  parishioners. 

Second  objection,  that  the  tithe  rentcharge  was  not  rated 
and  assessed 

Held,  that,  at  common  law,  the  impropriate  tithes,  which 
the  title  rentcharae  now  represents,  are  not  rateable 
to  ordinary  church  rcUes,  ana  that  this  exemption  must 
also  hold  with  regard  to  rates  made,  under  the  pro^ 
visions  of  5  Geo.  4,  c.  36,  to  repay  money  advanced 
by  the  Commissioners  of  Public  Works,  there  being 
no  express  words  in  the  statute,  nor  necessary  implica- 
tion arising  upon  its  construction,  to  take  away  the 
common  law  right. 

This  was  a  suit  for  subtraction  of  church  rates. 

The  case  came  before  the  court  by  letters^  of  re- 
quest from  the  Chancellor  of  the  diocese  o]f  Win- 
chester. The  promoters  were  the  churdiwardens  of 
Whitchurch,  near  Southampton,  and  the  defendant 
was  one  of  the  parishioners. 

In  1867,  the  church  of  Whitchurch  being  in  a 
dilapidated  condition  and  in  want  of  subetantial 
repairs,  a  vestry  meeting  was  called  in  February  of 
that  year,  in  order  to  consider  the  expediency  of 
applying  to  the  Commissioner  of  Public  Worka, 
under  the  stat.  5  Geo.  4,  c.  84,  for  a  loan  to  aid  tha 
expense  of  repairs.  The  meeting  passed  a  resolu- 
tion that  4000/.  was  required,  and  also  another 
resolution,  with  consent  of  the  Bishop  of  Win- 
chester and  the  incumbent  of  the  parish,  that  an 
application  should  be  made  to  the  Commissioners  of 
Public  Works  for  an  advance  of  2000/.  In  March 
1867  the  commissioners  advanced  the  money,  to  be 
repaid  in  twenty  years  by  instalments  of  100/.,  with 
interest  at  4  per  cent.  In  June  followmg  a  faculty 
was  obtained  to  enlarge  and  repair  the  ohurch.    Tk« 
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Act  enacted  that  the  churchwardens  might  impoae 
rates  for  the  payment  of  the  money.  In  Feb.  1868 
a  rate  of  Bd.  in  the  pound  was  made  to  pay  the  first 
instalment  and  interest,  and  the  majonty  of  those 
assessed  paid  the  rate.  The  defendant  was  assessed 
in  the  sum  of  4«.  Sd,,  and  having  refused  pa3rment 
was  summoned  before  the  justices.  Sereral  objec- 
tions were  raised  as  to  the  yalidity  of  the  assess- 
ment, and  the  case  was  then  remitted  to  the 
Consistorial  Court  of  the  diocese. 

The  Act  for  the  Abolition  of  Compulsory  Church 
Bates  (81  &  32  Vict.  c.  109)  by  sect.  3  provides  that, 

In  any  nirish  where  a  sum  of  money  ia  at  the  time  of  the 
WMhkff  of  this  Act  doe  on  the  aeearil^  ot  clinxch  xatea,  to 
be  made  or  levied  in  auoh  wurish  nnder  the  proTidona  of 
any  Act  of  Parliament,  or  where  anv  money  in  the  name  of 
•choroh  rate  ia  ordered  to  be  raiaea  nnder  anar  each  pro- 
▼iaions,  anoh  rates  may  still  be  made  and  levied,  and  the 
(payment  thereof  mfoxtsed  hy  powers  of  law,  poraaant  to 
■ach  provialona,  for  the  purpose  of  paying  off  the  money 
80  dne,  or  paying  the  money  ao  ord^ed  to  be  raiaed,  and 
the  oosta  incidental  thereto,  but  not  otherwiae,  until  the 
same  ahall  have  been  liquidated ;  provided  that  the  aooounta 
of  the  churchwardena  of  auoh  pariah  in  reference  to  the 
receipt  and  expenditure  of  tiie  moneya  levied  nnder  such 
Acts  ahall  be  audited  annuallv  by  the  auditor  of  the  poor 
law  union  within  whoae  diaMot  anch  pariah  ahall  be  aituate, 
nnleaa  another  mode  of  andit  ia  provided  by  Act  of  Psrlia- 
ment. 

Dr.  Deant,  Q.C.  and  Dr.  TrUtrcan  arcnud  for  the 
promoters;  and 

Sir  Troa)€r$  Twisty  Q.C.  (the  Queen's  Advocate) 
Jind  Dr,  iStoo^y  for  the  defendant. 

The  cases  and  statutes  cited  are  noticed  suffi- 
eiently  in  the  judgment. 

Jufy  31. — Sir  B.  PHiLLDCosE.~Thi8  case  is  brought 
before  this  court  by  letters  of  request  from  the  Con- 
sistoTy  of  Winchester.  Certain  questions  of  law  are 
raised  upon  the  pleadings  and  by  the  evidence  taken 
before  me,  which  I  have  now  to  decide.  It  appears 
that  a  rate  has  been  assessed  and  levied  upon  the 
inhabitants  and  parishioners  of  the  parish  of  Whit- 
church, in  the  diocese  of  Winchester,  in  order  to 
repay  to  the  Commissioners  of  Public  Works  an 
instalment  of  the  sum  of  2000/.,  borrowed  from  them 
under  the  provisions  of  5  Geo.  4,  c  36.  The  money 
was  borrowed  for  the  purpose  of  defraying  a  portion 
of  the  expense  of  "rebuilding  and  enlarging"  the 
parish  church,  the  whole  expense  amounting  to 
WOOL  After  the  arguments  which  I  have  heard,  I 
must  consider  the  vestry  meeting  at  which  the  reso 
Intion  to  borrow  the  money  was  passed,  to  have  been 
duly  snmmoned  by  proper  notice,  the  resolution  to 
have  been  duly  passed,  the  consents  of  the  bishop 
And  incumbent  to  have  been  duly  given,  the  appli- 
cation to  the  commissioners  to  have  been  dul^  made, 
a  faculty  to  have  been  duly  obtained,  and,  m  point 
of  form,  the  rate  to  have  been  duly  made  on  the  7th 
of  Feb,  1868,  by  the  churchwardens  and  overseers  in 
the  manner  prescribed  by  the  statute.  I  must  also 
consider  that  the  money  raised  by  the  loan  has  been 
in  part  expended  upon  the  rebuilding  of  the  church, 
as  well  as  the  fact  that  Mr  Smallbones  occupied 
property  in  the  parish,  for  which  he  was  in  point  of 
form  duly  assessed,  and  that  he  has  been  requested, 
and  has  refused  to  pay  his^assessroent.  His  objections 
to  the  invalidity  of  this  rate  are  at  present  the  fol- 
lowing '.—(l)  That  neither  at  the  time  the  rate  was 
made,  nor  at  any  subsequent  period,  were  the  pro- 
moters of  this  suit  lawful  churchwardens  of  the 
parish.  I  must  take  it  to  be  proved  that  one  of  the 
churchwardens  had  not  made  the  declaration  pre- 
scribed by  the  statute  before  the  ordinary  at 
the  time  when  this  rate  was  made;  but  he  was 
a  re-elected  churchwarden,  and*  had  been  admitted 
in  1867  on  his  former  election.  By  the  6  &  6 
Will.  4,  c.  62,  s.  9,  it  is  enacted,  <*That,  in  future, 
every  person  entering  upon  the  office  of  church- 
waiden  or  aidesmauy  before  beginning  to  disdiarge 


the  duties  thereof,  shall,  in  Ueu  of  such  oath  of 
office,  make  and  subscribe,  in  the  presence  of  the 
ordinary  or  other  person  before  whom  he  would,  but 
for  the  passing  of  this  Act,  be  required  to  take 
such  oatl^  a  declaration  that  he  will  faithfully  and 
diligently  perform  the  duties  of  his  office,  and  such 
ordmary  or  other  person  is  hereby  empowered  and 
required  to  administer  the  same  accordingly.*'  By 
the  118th  canon,  which  is  in  this  matter  unaffected 
by  the  statute,  "The  office  of  all  churchwardena 
and  sidesmen  shall  be  reputed  ever  hereafter  to  con- 
tinue until  the  new  churchwardens  that  shall  suc- 
ceed them  be  sworn."  J  have  looked  at  the  case  of 
Stoughton  v.  Ranalds,  2  Strange,  1045,  and  the  more 
modern  case  of  Bremner  v.  Hull  15  L.  T.  Bep. 
N.  S.  353,  354 ;  L.  Rep.  1  C.  P^  759,  760,  and  at  the 
case  of  Brav  v.  Somen,  31  L.  J.  137,  M.  C^ ; 
6  L.  T.  Bep.  N.  S.  49  ;  and  the  propositions  of  the 
law  to  be  collected  from  the  statute,  the  canon,  and 
these  and  other  cases,  are :  (a)  That  every  churdi- 
warden  ought  to  make  the  declaration  when  he  is 
admitted  to  office  before  the  ordinary;  (fi)  That, 
if  the  ordinary  refuse  to  admit  him,  he  may  be  com- 
pelled by  THandamus  so  to  do ;  (c)  That  the  ordinary 
may  compel  the  churchwarden  to  make  the  declara- 
tion ;  Cd)  That  the  churchwarden  who  has  made 
the  declaration  in  a  preceding  year,  and  continues 
in  office  without  making  the  declaration,  though 
compellable  to  do  so,  may  do  legal  acts  by  virtue  of 
his  office,  which  will  be  binding  upon  himself  and 
upon  his  parishioners.  I  am,  therefore,  of  opinion 
that  the  nrst  objection  fails.  The  objections  with 
respect  to  the  notice  of  the  vestry,  and  with  respect 
to.  the  non-assessment  of  the  lay  rector  for  pro- 
perty unconnected  with  the  great  tithes,  have  been 
abandoned  upon  evidence  being  produoed  that  the 
notice  was  valid,  and  that  the  property  in  queatioa 
was,  by  force  of  a  legal  order  in  council,  now 
situate  in  another  parish.  The  next,  and  the  most 
important,  objection  is,  that  the^tithe  rentcharge, 
amounting,  at  the  time  when  the  rate  was  made,  to 
a  rateable  value  of  1189/.,  and  belonging  to  Bfr 
Melville  Portal,  was  not  rated  and  assessed.  And, 
if  this  property  be  rateable,  unquestionably  the 
rate  is  invalid,  on  the  ground  of  so  large  an  omia- 
sibn.  It  is  not  necessary  to  cite  authorities  upon 
this  point.  According  to  the  common  law,  the 
impropriate  tithes,  which  the  tithe  rentcharge  now 
represents,  are  not  rateable  for  the  repairs  of  the 
church  as  these  titiies  are  charged  with  the  reparation 
of  the  chancel  (^Nunn  v.  Varty  and  Mopsy^Z  Curt.  362); 
but  it  is  contended  that  that  exception  does  not 
apply  to  the  case  of  a  rate  made  to  repay  a  loan 
under  5  Geo.  4,  c.  36.  That  statute,  by  sect.  1,  pro- 
vides that  it  shall  and  may  be  lawful  for  the  church- 
wardens and  overseers  of  the  poor  of  any  parish  in 
England  or  Wales,  with  the  consent  of  the  major 
part  of  the  inhabitants  and  occupiers  assessed  to 
the  relief  of  the  poor  in  vestry  assembled  .  •  « 
and,  with  the  consent  of  the  bishop  of  the  diocese 
and  the  incumbent  of  such  parish,  to  make  applica- 
tion to  the  conmiissioners  authorised  and  empowered 
to  make  advances  for  public  works  under  the  pro- 
visions of  recited  Acts,  for  any  loan  or  advance 
under  the  powers,  authorities,  provisions,  and  regu- 
lations of  the  sidd  Acts,  and  this  Act,  of  such 
sum  ...  as  shall  be  necessary  for  defraying  the 
expense  or  any  part  of  the  expense  of  rebuilding, 
repairing,  enlarging,  or  otherwise  extending  the 
accommodation  ^4n  any  church  or  chapel  of  any 
such  parish."  And  "  from  and  after  the  grant  of 
any  such  loan  or  advance,  it  shall  be  lawful  for  the 
churchwardens,  &c.,  of  the  parish  in  respect  of 
which  such  loan  or  loans  shall  be  advanced  as  afore- 
said .  .  •  and  they  are  hereby  authorised  and  re- 
quired to  make  such  annual  or  half-yearly  rates 
for  the  repayment  of  the  sum  so  advanced,  in  such 
proporti<»i8  and  at  such  times  as  shall  be  directed 
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and  Appointed  by  the  said  commissioners  on  that 
behalf,  and  to  assign  the  rates  so  to  be  made  as 
aforesaid  as  a  security  for  the  repayment  of  the 
foms  so  adranced  in  such  manner  and  form  as  the 
said  commissioners  shall  direct  and  appoint,  and  so 
as  to  secure  the  repayment  of  the  sums  so  advanced, 
with  interest  thereon,  at  and  after  the  rate  of  4  per 
eeot.  per  annum,  by  annual  or  half-yearly  instal- 
ments, on  the  amount   of   the  principal    money 
adTanced,  within  the  period  of  twenty  years  at 
farthest  from  the  adrancing  of   any  such  sums 
lespectiyely.*'    And  by  sect.  2,  it  is  provided  that 
the  churdiwardens,  &c.,  may  "  collect,  demand  and 
recdTe,  sue  for,  levy  and  recover  all  such  rates  by 
iJl  sudi  ways  and  means  as  any  church  rates  may 
bj  law  be  collected,  demanded,  received,  sued  for, 
leTied  and  recovered,  &c"    I  was  referred  also  to 
^  preceding  statute  57  Oeo.  8,  c.  84,  which  by 
sect  26  enacted  that  it  shall  be  lawful  for  the  com- 
nussioners  "  to  advance  any  money  under  this  Act 
for  the  building,  enlarging,  or  repairing  any  church, 
&C.,  upon  having  a  sum  equal  to  one -half  part  of 
the  estimated  expense  of  such  building,  enlarge- 
ment, or  repair,  subscribed  for,  or  deposited,  or 
vested  in  any  public  fund,  without  requiring  any 
soch  personal  security  as  aforesaid ;  and  in  every 
gach  case  it  shall  be  lawful  for  the  churchwardens 
...  or  the  trustees  of  the  said  church  or  chapel, 
and  they  are  hereby  authorised  and  required  to  make 
rates,  and  shall  give  the  pews  in  security  for  the 
repajment  of  the  interest  of  the  moneys  advanced 
under  the  provisions  of  this  Act,  and  for  providing 
annually  a  fund  of   not   less  than  the   amount 
of    the    interest    upon    the    sum    advanced   for 
the  repayment   of   the  principal  thereof.'*    And 
sect  29  of  the  same  Act   provides  that   no  such 
adrance  shall  be  made,  *'  unless  the  application  for 
such  advance  shall  be  made  with  the  consent  of  not 
less  than  the  majority  in  number,  and  of  three- 
fourUi  parts  in  value,  such  value  to  be  calculated 
and  assessed  from  the  last  rate  made  for  the  relief 
of  the  poor  in  such  parish,  of  the  persons  assessed 
to  and  paying  such  rates.    .    .    Such  consent  to  be 
certified  by  some  justice  of  the  peace  or  magistrate 
acting  as  such  in  each  parish,  one  or  more  of  the 
overseers  of  the  poor  of  the  parish  or  place  in  respect 
of  which  the  application  shaU   be  made.**     The 
Queen's  Advocate  contended,  as  I  understood  him, 
^t  so  far  as  that  statute  was  concerned,  the  old  law 
with  respect  to  the  exemption  of  the  impropriate 
tithes  remained  unaltered  ;  but  that  the  introduction 
of  the  overseers  of  the  poor  into  the  subsequent  Act, 
together  with  the  other  poor-law  machinery,  did  have 
the  effect  of  altering  the  old  law.     It  was  admitted 
that  no  instance  will  be  found  in  which  under 
5  Geo.  4.,  c  86,  the  impropriate  tithes  had  been 
rated ;  but  it  was  truly  said  that,  if  the  objection 
was  valid,  the  fact  of  its  not  having  been  taken 
earlier  was  of  no  avail.    The  Act  itself  does  not 
specify  the  property  on'  which  the  rate  is  to  be 
leTied ;  but  it  was  said  that  the  parties,  who  are 
to  consent  to  the  rate,  are  mentioned,  and  they  are 
thoie  who  are  assessed  to  the  poor  rate,  and  it  must 
be  presumed  that  they  are  to  consent^  because  they 
ate  to  be  taxed ;  that  tithe  rentcharge  is  rateable 
to  t&e  poor,  and  that  I  ought  therefore  to  read  the 
statite  as  if  it  had  these  words  in  it — "  such  rates 
to  be  levied  on  all  property  assessed  to  the  relief  of 
the  poor."    It  must  be  admitted  that  this  contention 
it  not  without  considerable  weight.  The  proposition, 
however,  goes  further  in  its  necessary  consequences 
than  the  mere  removal  of  the  exemption  of  the 
impropriate  tithes.    Stock  in  trade  is  not  rateable 
to  the  poor,  but  it  is  assessable  for  church  rates; 
the  standards  of  the  two  rates  are  different,  for  it 
has  been  holden  that  Uie  poor-rate  assessment  is 
not  necessarily  a  standara  for  the  validity  of  a 
diurch-rate  assessment.     Upon  the  constmction 


now  contended  for  the  law  upon  these  subjects  is 
also  altered,  without  express  words,  by  implication. 
An  argument  has  been  further  drawn  from  con* 
trasting  the  provisions  of  this  statute  with  respect 
to  loans  with  those  of  the  Church  Building  Acts  (58 
Geo.  8,  c.  45,  s.  56,  and  8  Geo.  4,  c.  72,  s.  5).    By 
these  Acts  the  rates  for  repayment  aro  to  be  made  in 
the  usnel  manner  by  the  churchwardens.     It  is 
further  argued  that  I  have  already  decided  in  the 
case  of  Rippin  v.  Wilson  and  Bastin  (88  L.  J.  88, 
Eccl. ;  20  L.  T.  Rep.  N.S.  622)that  the  expenditure  of 
money  raised  by  loan  under  this  statute  upon  the 
repairs  of  the  church  is  lawful;  and  that,  therefore,  it 
would  be  unjust  not  to  hold  that  the  impropriator, 
who  may  be  relieved  from  the  burden  of  repairing 
the  chancel,  shall  not  be  assessable  like  any  other 
parishioner  to  the  burden  of  repairing  the  church. 
As  to  the  argument  of  injustice,  it  must  be  remem- 
bered that  the  Act  provides  that  the  consent  of  the 
major  part  of  the  poor-rate  payers  and  of  the  bishop 
of  the  diocese,  to  say  nothing  of  the  incumbent,  who 
may  be  impropriator,  shall  be  a  condition  precedent 
of  any  application  for  a  loan ;  and  it  must  be  pre- 
sumed tluit,  unless  it  wero  for  their  interests,  this 
consent  would  not  bo  granted.    Is  is  to  be  remem- 
bered that  the  obligation  to  repair  the  churoh  con- 
tinues binding  for  all  time  upon  the  impropriator, 
even  if  he  were  to  be  temporarily  relieved  by  the 
operation  of  tiie  present  statute ;  and  it  is  to  be 
observed  that^  under  the  old  Uiw,  the   incumbentL 
who  may  be  impropriator,  presided  and  voted  at  all 
vestry  meetings  at  which  a  chureh  rate  was  passed. 
After  such  consideration,  it  appears  to  me  that  I 
cannot  put  the  construction  upon  the  Act  which  haa 
been  contended  for  by  the  Queen*s  Advocate,  and  to 
a  certain  extent,  I  am  confirmed  in  this  view  by  the 
decision  in  re  Batkin  25  L.  J.  128  M.G.,  where  it 
was  held  that  the  jurisdiction  of  justices  to  enforce 
payment  of  a  rate  made  for  the  repavment  of  money 
borrowed  under  the  stat   5  Geo.  4,  c.  SO,  is  the 
same  as  with  respect  to  a  church  rate,  and  that  they 
therefore  had  no  power  to  order  payment,  when  the 
party  assessed  and  refusing  to  pay  takes  bonA  Jide 
objections  before  them  as  to  the  validity  and  legidity 
of    the  rate.     And  Wightman,   J.   in  his  judg- 
ment says:  <<Is  the  rate  in  question  then  to  be 
considered,  for  this  purpose,  as  differing  from  ordi- 
nary church  rates  ?    The  stat.  5  Geo.  4,  c  80,  s.  2, 
says  that  the  rates  made  under  it  may  be  sued  for, 
levied,  and  recovored  by  all  such  ways  and  means 
as  church  rates  may  be,  as  fully  and  effectually  as 
if  all  powers,  autiiorities,  provisions,  penalties,  and 
forfeitures  relating  to  tbe  suing  for,  levying,  and 
recovering  chureh  rates,  were  specially  repeated  in 
that  Act.    Whatever  the  intention  of  the  Legisla- 
ture may  have  been,  the  words  of  the  Act  are  so 
strong  and  unambiguous,  that  I  cannot  distinguish 
the  case  from  that  of  an  ordinary  chureh  rate." 
The  impropriator  has  by  common  law  a  right  to  the 
exemption  of  his  tithes  from  rateabHity  to  the  church 
rate.    That  right  can  only  be  taken  away  by  the 
express  words  of  a  statute,  or  by  a  necessajy  impli- 
cation arising  from  the  construction  of  it.    Express 
words  there  are  none  in  this  case ;  and  the  inference 
is  too  strong  to  be  warranted  by  the  doctrine  of 
necessary  implication,  as  applied  to  the  purpose 
and  language  of  the  statute.    I  must  therefore  pro- 
nounce that  tiie  libel  is  proved,  and  adjudge  the 
defendant  to  pay  his  assessment  with  costs. 

Proctor  for  the  promoters,  O.  C.  Ring. 

Proctors  for  the  defendants,  Fielder  and  Sumner. 
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Beported  lor  Jom  THOxnosr,  Esg.,  BuriBter-ftt-Law. 

Satwrch^,  Nov.  13,  1869. 

(Before  Kelly,  C.B.,  MabthIjB.,   Blackbcrx, 
Lush,  and  Bbkit,  J  J.) 

Reo.  v.  MaoGrath. 

Ittrany — Oltaining  money  under  influence  of  a  threat 

•^Mock  auction* 

A  woman  went  inty  a  mock  auction  room,  where  the 
prisoner  pretended  to  act  as  auctioneer.  Some  cloth 
was  put  up  by  auction,  far  which  a  person  in  the  room 
hid  259.  A  man  standing  between  the  woman  and  the 
door  said  to  the  prisoner  that  she  had  bid  2Gs,/or  it, 
vpon  which  the  prisoner  knocked  it  down  to  the  woman, 
/She  said  she  had  not  bid  for  it,  and  would  not  pay  for 
it,  and  turned  to  go  out.  The  prisoner  said  sAe  must 
pay  for  it  before  she  would  be  allowed  to  go  out,  and 
she  was  prevented  from  going  out.  She  then  paid  26s. 
to  the  prisoner  because  she  was  afraid,  and  left  with 
the  cloth : 

Held,  that  these  facts  were  sufficient  to  sustain  a  con- 
motion  for  larceny. 

Case  reserred  for  the  opinion  of  the  Court  for  the 
Consideration  of  Crown  Cases  Reserved. 

At  the  Court  of  Quarter  Sessions  for  the  borough 
of  Liverpool  on  the  dOth  Aug.  1869  Peter  Mac  Grath 
vas  tried  upon  an  indictment  vhich  charged  him 
with  feloniously  stealing  twenty  six  shillings  of  the 
moneys  and  property  of  Peter  Powell. 

It  was  proved  at  the  trial  that  on  the  2Cth  Aug. 
1869  Jane  Powell,  the  wife  of  the  prosecutor  Peter 
Powell,  between  three  and  four  o'clock  in  the  after- 
noon, passed  a  sale  room,  and  upon  being  invited  to 
enter,  did  so.  There  were  about  one  dozen  persons 
in  the  sale  room,  and  the  prisoner  was  acting  as 
auctioneer,  and  selling  table  cloths  and  other  articles. 

After  two  tablecloths  had  been  sold  and  pur- 
chased by  two  women  who  were  present  a  piece  of 
cloth  was  put  up  for  sale  by  auction,  the  prisoner 
acting  as  auctioneer.  A  man  bid  255.  for  it,  when 
another  man  standing  between  Jane  Powell  and 
the  door  said  to  the  prisoner  that  she  had  bid  26s, 
for  it,  upon  whi(^  the  prisoner  knocked  it  down  to 
her. 

The  witness,  Jane  Powell,  said : 

I  had  not  bid  for  it,  nor  made  anj  sign.  I  told  the  pri- 
soner I  had  not  bid  ;  he  said  I  did.  I  said  I  did  not  and 
wonld  not  pay  for  it.  I  said  this  several  timea.  I  went  to 
go  out.  The  prisoner  said  I  had  bid  for  it  and  must  pay 
before  I  would  be  allowed  to  go  out.  I  was  then  prevented 
going  out  by  the  man  who  had  said  I  had  bid  for  it.  He 
stood  between  me  and  the  door,  and  said  I  mnst  pay  for  it. 
I  wanted  to  go  out  and  the  man  prevented  me.  I  then 
paid  26b.  to  the  prisoner.  I  paid  the  money  because  I  was 
afraid.  The  piece  of  cloth  was  then  given  to  me  and  I  took 
it  away. 

In  about  an  hour  after  she  returned  and  saw  the 
prisoner,  and  told  him  she  could  not  keep  the  cloth 
as  she  had  not  bid  for  it.  He  told  her  he  could  not 
give  the  money  back,  but  if  she  came  the  following 
week  he  would  exchange  it. 

Hie  next  day  the  place  was  closed  when  Peter 
Powell  and  his  wife  went  to  call  there  about  the 
cloth ;  but  close  by  in  the  street  the  prisoner  and 
the  man  who  said  she  had  bid,  and  another  man  by 
whom  Jane  Powell  had  been  invited  on  the  first 
occasion  into  the  sale-room,  were  seen  together 
and  immediately  separate  and  go  different  ways. 

Peter  Powell  followed  the  prisoner,  and  said  to 
him,  "  I  believe  you  are  the  man  who  forced  my 
wife  to  pay  for  a  piece  of  cloth  she  never  bid  for." 
Upon  which  he  replied,  "  I  told  her  to  come  to  the 
house  on  Monday ."^  After  some  little  struggle  and 
endeavour  to  escape  on  the  part  of  the  prisoner,  he 
was  given  into  custody. 


When  charged,  he  said  to  the  policeman, ''  She 
cannot  lock  me  up,  she  paid  me  the  money.*' 

Mr.  Commins,  counsel  for  the  prisoner,  objected 
that  the  facts  did  not  prove  a  larceny. 

I  directed  the  jury,  that  if  the  prisoner  had  the 
intention  to  deprive  her  of  her  money,  and  in  order 
to  obtain  it  was  guilty  of  a  trick  and  artifice,  by 
fraudulently  asserting  that  she  had  made  a  bid, 
when  she  had  not,  as  he  well  knew,  and  that  he 
obtained  the  money  by  such  means,  he  was  guilty  of 
the  offence  charged. 

The  jury  found  that  no  bid  had  been  made  by 
Jane  Powell,  which  the  prisoner  knew,  and  that  he 
obtained  the  money  from  her  by  a  trick  and  artifice 
mentioned  above. 

A  verdict  of  guilty  was  then  entered. 

I  postponed  passing  sentence,  and  remanded  the 
prisoner  back  to  gaol,  and  reserved  the  question, 
Whether  the  facts  proved  a  larceny  ?  and  also  the 
question.  Whether  I  rightly  directed  the  jury,  for 
the  decision  and  opinion  of  the  Court  of  Criminal 
Appeal.  Leofric  Temple, 

Assistant  Barrister  to  the  Recorder  of  Liverpool 

Commins  for  the  prisoner. — ^This  was  not  larceny, 
but  a  robbery  if  anything.  It  is  similar  to  the  case 
of  Bex  V.  Woods,  2  Leach,  721,  where  the  prosecu- 
trix was  threatened  by  some  persons  at  a  mock 
auction  to  be  sent  to  Bow-street,  and  from  thence 
to  Newgate,  unless  she  paid  for  an  article  they  pre- 
tended was  knocked  down  to  her,  although  she 
never  bid  for  it ;  and  they  accordingly  called  in  a 
pretended  constable,  who  told  her  that,  unless  she 
gave  him  a  shilling  she  must  go  with  him;  aod 
thereupon  she  gave  him  a  shilliDg,  not  from  appre- 
hension of  personal  danger,  but  from  fear  of  being 
taken  to  prison,  and  it  was  held  that  this  was  not 
sufficient  to  constitute  the  offence  of  robbery,  and 
that  it  was  only  a  sim'ple  duress.  So  here  iJl  that 
the  prosecutrix  was  told  was  that  she  must  pay  for 
the  cloth  before  she  would  be  allowed  to  go  oat 
[Blackburn,  J. — Robbery  is  larceny  and  some- 
thing more.  Brett,  J. — In  Wood's  case  the  pri- 
soner was  indicted  for  robbery.]  Secondly.  The 
property  must  be  obtained  by  a  trick  or  artifice 
which  the  prosecutrix  believed,  [Blackburn,  J.— 
That  would  be  so  upon  an  indictment  for  false  pre- 
tences, but  not  for  larceny.]  Thirdly.  This  was 
not  larceny,  because  the  prosecutrix  intended  to 
part  with  her  money.  She«  accepted  the  piece  of 
cloth,  paid  her  money  for  it,  and  took  it  away.  Bex 
V.  Wilson,  8  C.  &  P.  Ill,  was  like  this:  there  the 
prisoner  pretended  to  pick  up  a  purse  containing,  as 
he  said,  a  gold  chain  and  seals,  and  induced  the 
prosecutor  to  buy  the  chain  and  seals  for  7/.,  which 
were  worth  a  few  shillings  only,  and  it  was  held  not 
to  be  larceny,  because  the  prosecutor  intended  to  part 
with  his  money.  Lastly,  judge  misdirected  the  jury ; 
he  should  have  told  them  to  find  whether  the 
woman  parted  with  her  money  in  consequence  of  the 
threat  or  voluntarily. 

McConncll,  for  the  prosecution.— This  was  larceny. 
The  prisoner's  intention  at  the  time  of  obtaining 
the  money  is  material.  Where  the  prosecutor  was 
decoyed  into  a  public- house,  and  the  play  of  cutting 
cards  was  introduced,  and  he  did  not  play  on  his 
own  account,  but  was  prevailed  upon  to  cut  the 
cards  for  one  of  the  prisoners,  and  then,  under 
pretence  that  the  prosecutor  had  cut  the  cards  for 
himself  and  had  lost,  his  money  was  swept  off  the 
table  and  carried  away,  it  was  held  that  it  was  for 
the  jury  to  say  quo  animo  the  money  was  obtained, 
and  that  it  would  be  larceny  if  there  was  a  precon- 
certed plan  to  steal  it:  {Rex  r.  Homer,  1  Leach, 
270.)  In  this  case  the  money  was  not  voluntarily 
parted  with,  there  was  no  intention  to  buy  the  cloth, 
and  the  tridc  and  threat  both  operate  on  tiie  prose- 
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cutrix*8  mind,  and  induced  her  to  part  with  her 
money.  Where  the  prisoners  got  the  prosecutrix 
to  open  her  hand  and  let  them  have  some  money, 
and,  having  obtained  it,  they  refused  to  give  up  a 
dress  they  had  promised  on  that  condition,  it  was 
held  to  be  larceny :  {Reg  v.  Morgan^  Dears  C.  C 
395.)  Money  may  be  obtained  in  such  a  way  as  to 
amount  to  larceny,  although  it  may  be  obtained 
with  force  and  menaces : 

Beg,  V.  WcdtQiit  9  Cox  C.  C.  268;  L.  &  C.  483. 

Kbi.lt,  C.  B.— I  am  of  opinion  that  this  convic- 
tion shoald  be  affirmed.  It  appears  that  the  prisoner 
pretended  to  act  as  an  auctioneer,  and  to  sell  table 
doths  and  other  things  by  auction,  that  a  piece  of 
doth  was  pnt  up  for  sale  by  auction,  and  that  a 
man  bid  208.  for  it,  when  another  man  standing 
near  the  prosecutrix  said  to  the  prisoner  that  the  pro- 
■ecuteix  had  bid  26s.  for  it,  upon  which  the  prisoner 
knocked  it  down  to  the  prosecutrix.  An  altercation 
then  took  place,  and  the  prosecutrix  said  she  had 
not  bid  for  it.  The  prisoner  said  she  did.  She  said 
ahe  did  not,  and  would  not  pay  for  it,  and  then  went  to 
go  out  of  the  room.  The  prisoner  said  she  must  pay  for 
it  before  she  would  be  allowed  to  leave,  and  stood 
between  her  and  the  door,  and  prevented  her  leav- 
ing. She  then  paid  268.  to  the  prisoner  as  she  said, 
bemuse  she  was  afraid,  and  took  the  piece  of  cloth 
away  with  her.  The  jury  found  that  she  paid  the 
money  against  her  will.  The  prisoner,  in  fact, 
obtained  the  money  by  a  subterfuge,  and  also  by 
what  amounted  to  a  threat  of  personal  violence,  and 
under  these  influences  the  prosecutrix  parted  with 
her  money  against  her  will.  The  case  falls  within 
the  definition  of  larceny  given  by  Bracton  "Fur- 
tum  est  secundum  leges  contractatto  rei  aliensa  frau- 
dulenta  cum  animo  furandi,  invito  illo  domino 
CQJus  res  ilia  fuerit."  Mr.  East,  F.  C.  558,  defines 
laroeny  to  be  the  wrongful  or  fraudulent  taking  of 
another's  goods  with  a  felonious  intent  to  convert 
tiiem  to  the  taker's  own  use  and  make  them  his  own 
property.  That  definition  has  been  adopted  by 
Parke,  B.,  Eyre,  C.  J.,  and  other  judges.  The  pre- 
lent  case  comes  within  that  definition.  And  I  find 
tiie  following  definition  given  by  the  Criminal  Law 
Commissioners,  who  were  men  of  great  learning: 
*'The  taking  and  carrying  away  are  felonious  where 
the  goods  are  taken  against  the  will  of  the  owner, 
either  in  his  absence  or  in  a  clandestine  manner,  or 
when  possession  is  obtained  either  by  force  or  sur- 
prise, or  by  any  trick,  device,  or  fraudulent  expe- 
dient, the  owner  not  voluntarily  parting  with  his 
entire  interest  in  the  goods,  and  where  the  taker 
intends  in  any  such  case  fraudulently  to  deprive  the 
owner  of  the  entire  interest  in  the  property  against 
his  will" :  (Rosooe  Crim.  Ev.  569.)  The  money  was 
taken  in  this  case  against  the  will  of  the  owner,  for 
it  cannot  be  contended  for  a  moment  that  she  paid 
with  it  voluntarily.  And  it  was  also  obtained  by  a 
trick,  device,  or  false  expedient,  not  so  much  a 
false  pretence  as  a  false  expedient  of  another 
kind,  the  prisoner  pretending  that  something 
had  taken  place  which  he  knew  had  not.  And 
he  also  operated  on  her  fears  by  threats.  It 
was  further  argued  that  the  learned  deputy 
leoorder  had  misdirected  the  jury.  It  may  be  that 
it  would  have  been  better  if  he  had  directed  them  to 
consider  whether  the  money  was  not  obtained  by 
threats,  which  the  prosecutrix  might  construe  into 
threats  of  personal  violence;  but  that  is  not  the 
question  reserved  for  us.  For  the  above  reasons  I 
think  a  laroeny  was  proved,  and  that  the  conviction 
must  be  affirmed. 

Mabtik,  B. — ^I  am  of  opinion  that  a  larceny  was 
proved,  but  I  think  that  the  facts  would  have 
proved  a  robbeiy  also. 

Bi^csBussr,  J*,— Z   also  think  the  conyiction 


must  be  affirmed.  What  we  are  to  see  is  whether 
the  direction  to  the  jury  was  right.  To  constitute 
larceny  there  must  be  the  animus  furandi^  and  the 
property  must  be  taken  against  the  will  of  the 
person  from  whom  it  is  taken.  The  ingredients 
that  act  on  the  will  of  the  party  must  be  to  a 
certain  extent  the  same  both  in  the  case  of  robbery 
and  larceny,  and  in  both  the  property  must  be  taken 
against  the  will  of  the  person.  It  would  be  a  great 
scandal  if  taking  money  out  of  a  person's  pocket 
were  to  be  larceny,  but  not  to  be  so  if  the  i>er8on 
was  frightened  into  giving  up  her  money  against 
her  will.  No  point  was  reserved  as  to  whether  or 
not  the  money  was  obtained  from  the  prosecutrix 
against  her  will,  but  the  evidence  shows  a  precon- 
certed intention  to  take  the  money  from  her  against 
her  will,  and  there  was  abundant  evidence  of  the 
animus  furandi  in  the  conduct  of  the  parties. 

Lush,  J. — I  doubted  at  first  whether  there  was  a 
sufficient  fraudulent  taking  to  constitute  larceny, 
but  upon  consideration  I  think  there  was,  and  that 
the  money  was  demanded  by  the  prisoner  animo 
fiarandij  and  obtained  from  her  against  her  will. 

Brett,  J.~I  also  have  had  doubts  whether  there 
was  sufficient  evidence  to  support  a  conviction  in 
this  case.  If  the  case  had  rested  on  the  principle 
of  the  money  having  been  obtained  by  a  trick,  I 
should  have  thought  that  there  was  not.  The  case, 
if  so  put,  would  have  failed  in  this,  that  if  the 
woman  by  the  trick  was  induced  to  part  with  her 
money  she  did  so  willingly,  and  in  this  case  with 
intent  that  it  should  be  taken  away  by  the  prisoner. 
But,  upon  consideration,  I  think  that  this  conviction 
may  be  supported  on  the  ground  that  the  woman 
parted  with  her  money  against  her  will,  by  reason 
of  unlawful  violence  used  and  threatened  by  the 
prisoner.  I  had  doubts  whether  the  threat  of  im- 
prisonment was  sufficient ;  but  upon  consideration 
I  think  that  a  threat  of  immediate  personal  restraint 
made  by  a  person  present,'  and  having  power  te 
carry  such  threat  into  execution  may  reasonably  be 
said  to  cause  a  person  to  do  what  this  woman  did 
against  her  will,  and  that  is  sufficient  to  make  the 
giving  up  of  property  such  a  taking  of  property  by 
a  prisoner  as  to  constitute  the  crime  of  larceny. 

Conviction  affirmed, 

Saturday,  Nov,  20,  1869. 

(Before  Kellt,  C.B.,  Martin,  B.,  Btlbs,  Black- 
burn, and  Lush,  JJ.) 

Rbo.  V,  Bedford. 

Embezzlement — Master  and  servant — Ben^t  Building^ 
JSocietg  ^Secretary — I'mstees, 

The  trustees  of  a  Benefit  Building  Society  borrowed 
money  for  the  purposes  of  their  society  on  their  indi- 
vidual responsibility  (there  being  no  rmeof  the  society 
authorising  them  to  borrow  money).  The  money  ou 
one  occasion  was  received  by  the  secretary,  and  em« 
bezzled  by  him : 

Held,  that  the  secretary  might  be  charged  in  the  indict" 
ment  for  embezzlement  as  the  servant  of  W.  and  others^ 
W,  oeing  one  of  the  trustees  and  a  member  of  lAe 
society. 

Case  reserved  for  the  opinion  of  this  court  at  the 
quarter  sessions  for  the  city  of  Manchester,  held  oa 
the  26th  Aug.  1869. 

William  Gregory  -Bedford  was  tried  and  found 
guilty  on  an  indictment  which  charged  him  with 
the  embezzlement  of  500/.,  the  property  of  E.  Q. 
Williams  and  others,  his  masters. 

For  the  purposes  of  this  case  the  conviction  of 
W.  Gregory  Bedford  is  to  be  deemed  and  taken  to 
be  a  good  conviction,  unless  the  facts  stated  are  QQt 
eridence  of  the  crime  of  embezzlement. 
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Reo.  tf.  Rbdford. 


[C.  Cas.  B. 


Cajb. 

There  had  eziBted  in  Manchester  for  some  years 
a  building  society,  the  rules  whereof  vere  duly 
registered  under  the  proyisions  of  6  &  7  Will,  l, 
c.  82.  These  rules  may  be  referred  to,  and  are  to 
be  taken  as  part  of  this  case. 

Under  rule  11  George  Christopher  Williams  and 
others  vere  appointed,  and  still  acted  as  the  trus- 
tees of  the  said  society. 

I  Under  rule  14  the  prisoner  was  appointed  by  the 
trustees  and  managers  to  be  secrets^  to  the  society, 
and  continued  to  act  as  such  secretaiy  up  to  January 
last. 

The  trustees  almost  from  the  commencement  of 
the  society's  operations  had  borrowed  upon  their 
indiyidual  responsibility,  and  on  the  security  of 
promissory  notes,  signed  by  some  of  them  respec- 
tiyely,  moneys  from  persons  willing  to  lend  the 
same.  The  moneys  thus  borrowed  were  subse- 
quently employed  for  the  purposes  of  the  society, 
ue^  in  making  adyanoes  to  members  on  mortgage 
and  otherwise.  These  promissory  notes  were  for 
the  most  part  drawn  out  by  the  prisoner,  and  when 
signed  by  some  of  the  trustees  were  deliyered  by 
him  to  the  lender  in  exchange  for  the  amount  of 
the  loan. 

About  the  28rd  July  1868,  the  prisoner  prepared 
such  a  promissory  note,  of  which  the  following  is  a 
copy,  as  the  same  now  appears. 

6001.  MAiioliMter,  July  23, 1868. 

Two  months  after  notioe  to  the  secretary,  W.  GTBedf ord, 
we  jointly  and  aerendly  promise  to  pay  to  John  Wflliam 
Fnller  the  tarn  of  5001.  together  with  biterert  thereon  after 
the  rate  of  Are  pounds  per  oentnm  per  *^n«nm  trom  Uie 
date  hereof,  for  Talne  receiTed. 

Chablbs    Msrbditk,    Thoxas    Wightbourvb, 

OBOBOS    C.    WXLLXAKIL    TKOKAS   AbDBBTOV, 

William  Wilsov,  B.  Toylson,  Jakbb  Etbb, 
Tnuteea  and  Managers  to  the  Kinth  South 
Lanoashire  Building  Society. 
Witness  to  signatures,  W.  G.  Bbdfobd. 

The  body  of  the  note,  and  the  attestation,  is  in 
the  prisoner's  handwriting,  and  the  other  signatures 
were  giyen  by  thd  managers  and  trustees  in  due 
course. 

The  eyidence  of  the  prisoner's  receipt  of  the 
mon^  which  was  the  amount  of  the  promissory 
note,  consisted  of  the  production  of  a  letter  written 
and  signed  by  him,  dated  the  28rd  July  1868,  and  of 
an  entry  in  the  list  or  statement  of  liabilities  here- 
inafter-mentioned. The  said  letter  was  in  the 
words  following : 

Ninth  South  Lancashire  Benefit  Boilding  Society, 
81,  Didkenson-street. 

W.  O.  Bbdiobo,  Seeretaiy. 

Manchester,  July  23,  1868. 
Dear  Sir,~The  5001.  is  safe  to  hand,  and  your  learing  it 
with         '    '  -.....-. 


my 

shall  be  nappj 

the  note.— 1  am,  yours  truly, 

William  G.  Bedford. 
J.  W.  Fuller,  Esq.,  Ix>wer  Brighton. 

In  the  month  of  Jan.  1869  the  said  G.  C.  T^Uiams 
went  to  the  prisoner  and  found  him  writing  out  a 
document,  which  prisoner  stated  to  be  a  list  of  his 
defalcations,  in  these  words:  <*This  is  the  amount 
of  my  defalcations,  and  I  haye  no  money."  In  this 
documen^  which  was  produced  in  evidence,  there  is 
«n  entry  in  the  following  words : 

"  J.  Fuller.  500/.  Copy  destroyed,  but  I  remem- 
ber he  would  haye  it  fully  signed,  so  the  iiames 
would  be  Meredith,  Williams,  Ligfatboume,  WUson, 
Eyre,  Anderton,  and  Toulson." 

No  part  of  the  500L  was  eyer  paid  by  the  prisoner 
to  the  society,  or  any  of  its  trustees  or  managers, 
and  on  the  27th  July  1869,  that  sum  with  interest 
was  paid  to  Fuller  hy  the  seyen  makers  of  the  pro- 
missory note. 

It  was  objected  before  me  on  behalf  of  the  pri- 
soner that  on  the  eyidence  this  indictment  was  not 
proved. 


1.  Because  if  by  the  words  <'  G.  C.  Williams 
and  others,"  in  the  indictment,  it  was  to  be  taken 
that  the  makers  of  the  promissory  note  as  indivi- 
duals (whose  money  the  500/.  was  upon  its  receipt 
by  the  prisoner)  were  described,  the  relation  of 
master  and  servant  never  existed  between  the  pri- 
soner and  those  individuals. 

2.  But  if  by  the  words  "G.  C.  Williams  and 
others,"  it  was  to  be  taken  that  by  virtue  of  the 
statute  10  Greo.  4,  c  56,  s.  21,  incorporated  with  the 
sUtute  6  &  7  Will.  4,  c.  32,  the  trustees  of  the 
society  (whose  servant  the  prisoner  was)  were  pro- 
perly described,  then  the  money  alleged  to  be 
embezzled  was  not  money  of  his  masters,  the  trus- 
tees, as  such,  tile  statute  only  vesting  in  the  tnutees, 
and  enabling  to  be  described  accordingly  in  an  in- 
dictment what  was  the  property  of  the  society  as 
such. 

3.  That  if  the  prisoner  were  the  servant,  and 
the  money  the  property  of  the  said  G.  C.  Williams 
and  others,  the  letter  of  July  23, 1868,  which  was 
the  evidence  of  the  receipt  thereof  by  the  prisoner, 
showed  that  the  money  was  therefore  in  the  con- 
structive possession  of  his  masters  hy  the  hand  of  a 
fellow  servant. 

I  overruled  these  objections,  and  let  the  case  go 
to  the  jury.  The  prisoner  was  found  guilty  and 
sentenced,  but  I  reserved  for  the  consideration  of 
the  court  the  following  question : 

Was  there  evidence  of  embezzlement  by  the  pri- 
soner to  go  to  the  jury  ;  if  there  was  not,  the  con- 
viction is  to  be  quashed,  if  there  was,  the  conviction 
is  to  stand.  Hekbt  W.  West, 

Recorder  of  Manchester. 

HoQoer^  Q.C.  (^Macnry  with  him),  for  the  prisoner. 
The  conviction  was  wrong,  for  the  prisoner  was  not 
the  servant  of  Williams  and  others.  The  third 
objection  will  not  be  relied  upon.  There  is  no  rule 
of  this  society  that  authorises  the  trustees  to 
borrow  money,  and  it  is  found  in  this  case  that  the 
500/.  was  borrowed  on  the  personal  security  of  the 
trustees.  [Blagkbusr,  J. — Can  the  prisoner  object 
that  the  borrowing  of  the  money  was  a  breach  of 
trust  by  the  trustees  ?  Suppose  a  clerk  in  a  railway 
company  indicted  for  anbezzlement,  could  he  object 
that  the  money  embezzled  was  obtained  on  the 
security  of  one  of  Lloyds*  bonds  ?  Martin,  B.— 
Is  this  society  a  corporation?]  No.  [Maxtik,  B.^- 
If  it  is  not  a  corporation,  the  society  consiata  of  a 
number  of  individuals  like  an  insurance  company, 
that  calls  itself  by  a  certain  name.]  By  sect.  21  of 
the  10  Geo.  4,  c.  50,  which  is  incorporated  into  the 
Buildmg  Societies  Act  (6  &  7  WilL  4,  c.  32),  the 
property  of  a  building  society  is  vested  in  the  tms- 
tees  or  treasurer  for  the  time  being,  and  it  is  to  be 
taken  to  be  for  aU  purposes  of  action  or  soil  aa  well 
criminal  as  civil,  and  may  be  described  in  any  such 
proceedings  as  the  property  of  the  person  appointed 
treasurer  or  trustee  of  such  society.  Here  it  is 
clear  that  the  money  was  borrowed  by  the  trustees 
on  their  individual  responsibility.  [Blackbubk,  J. 
— ^The  money  was  intended  as  a  loan  to  the  society 
and  the  trustees  were  merely  sureties  for  its  repay- 
ment.] UntU  they  applied  the  money  to  the  pur- 
poses of  the  socie^  it  was  their  money.  [Black- 
burn, J. — Suppose  an  infant  wants  a  loan,  and  he 
requests  a  friend  to  obtain  it  for  him  on  his  personal 
security,  and  the  friend  sends  the  money  to  the 
infant  by  a  person  in  the  infant's  em^oy,  who 
embezzles  it,  why  is  not  that  person  the  servant  of 
the  infant?]  The  prisoner  was  not  authorised  to 
receive  money  by  the  rules  o(  the  societj,  and  he 
held  the  money  for  the  persons  it  belonged  to,  but 
he  was  not  their  servant  [Lush,  J.— The  trustees 
are  members  of  the  sociefy,  and  you  saj  it  waa 
their  money,  and  that  the  prisoner  was  a  deik 
lof  the  society.     Now  it  has   been  held  that  a 
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C.  Ca8.  R.] 


Beg.  v.  Hodokiss. 


[C.  Ca8.  E» 


eerrtnt  in  the  employment  of  a  partnership  must 
be  considered  as  the  serrant  of  each  member,  and  if 
be  embezzle  the  prirate  monej  of  one  he  may  be 
diarged  aa  the  serrant  of  that  indiyidoal  partner : 
Bex  T.  Leeehj  8  Stark,  70;  Rig.  y.  Bailey,  7  Cox 
C.  C.  179;  1  Dears  &  Bell.]  It  is  submitted 
tiiat  the  priaoner  was  the  serrant  of  the  trustees, 
and  should  hare  been  indicted  as  their  serrant  qua 
tmstees. 

Jcrdanj  for  the  prosecutioD,  was  not  called  upon 
to  argue. 

KsLLT,  C.  B.— The  cases  dted  by  my  brother 
Lush  are  dedsive  of  this  case,  and  show  that  the 
irisoner  may  be  described  in  the  indictment  either 
as  the  serrant  of  the  trustees  of  the  building 
society,  or  of  the  trustees  indiyidually.  If  the 
prisoner  waa  the  seryant  of  the  society  he  is  pro- 
perly described  as  the  seryant  of  the  persons  of 
whom  the  society  is  composed,  though  it  may 
consist  of  a  great  number  of  persons.  If  the  money 
was,  as  in  law  and  in  fact  it  was  in  this  case,  the 
moDsj  of  the  society,  the  prisoner  may  be  properly 
diarged  as  in  this  iudictment,  wiUi  embezzling  the 
property  of  Williams  and  others  aa  the  members 
of  the  society.  If,  on  the  other  baud,  as  was 
argued,  it  was  the  money  of  the  trostees  by  reason 
of  their  haying  acted  as  the  representatiyes  of  the 
sodety,  although  they  gaye  their  personal  security 
tor  its  repayment,  and  intended  to  apply  it  for  the 
poipoees  of  the  entire  sodety,  yet,  until  they  so 
mplied  it,  it  remained  the  indiyidual  property  of 
the  trustees,  then  the  prisoner  may  be  charged  as 
their  seryant.  So  that  taking  it  dther  way  the 
conyiction  waa  right  and  must  be  afSrmed. 

MAJtmr,  B. — When  once  it  is  ascertained  that 
the  sode^is  not  a  corporation,  eyeiy  difBculty  is 
tdyed.  The  members  of  the  sodety  may  call 
themaelyea  a  sodety,  but  they  are  in  reality  nothing 
more  than  a  numbor  of  persons  formed  into  a  part- 
nership. 

Btlbb^  J.  concurred. 

BiiACKinnur,  J. — These  trustees  made  themselyes 
indiyidually  liable  for  the  repayment  of  ^this 
mooc^,  but  they  borrowed  it  for  the  society  as 
Bueitea.  There  is  no  doubt  that  it  was  the  money 
of  the  sodety,  though  there  may  be  some  doubt 
whether  the  trustees  could  haye  enforced  the  charge 
againat  the  sodety.  It  is  like  the  case  of  a  railway 
company  with  no  borrowing  powers,  borrowing 
money  on  the  aecurity  of  the  directors  personally ; 
or,  perhaps,  it  is  more  like  the  case  of  an  infant 
borrowing  money  on  the  security  of  a  friend.  The 
indictment  properly  charges  the  prisoner  as  the 
seryant  of  Williams  and  others,  and  the  conyiction 
must  be  afilrmed. 

Lush,  J.  concurred. 

Conviction  affirmed. 


I\te»dcQf,  Nov.  28, 1869. 

(Before  Esllt,  C.  B.,  Martiit,  B.,  Btlbs,  Black- 

BURV,  and  LuBH,  JJ.) 

RSO.  V.  HODOKISS. 

Perjury — False  oath  at  common  laW'^Affidavit  under 
Bills  of  Sale  Act  (17  j- 18  VicL  c.  S6.) 

A  yoZfs  oath,  sworn  in  an  affidavit  for  the  purpose  of 

procuring  the  registration  of  a  bill  qf  sale,  is  a  mis- 

demeanor  at  common  law,  of  which  a  person  may  be 

found  guilty  upon  an  indictment  for  setting  out  the 

factSj   and  concluding  with  the   usual  averment  of, 


**  wilful  and  corrupt  perjury,^  which  concluding  words 
may  be  rejected  as  surplusage. 

Case  reseryed  by  Figott,  B.  for  the  opinion  of  the 
Court  for  the  Consideration  of  Crown  Cases  Re- 
seryed. 

The  prisoner  was  tried  before  me  at  the  last 
Summer  Assizes  for  the  county  of  Worcester,  upon 
an  indictment  which  charged  that  he  committed 
wilful  and  corrupt  perjury  in  an  afBdayit  sworn  by 
him  before  a  commissioner  for  taking  affldayits  in 
the  Court  of  Queen's  Bench. 

The  affidayit  was  sworn  before  the  Commissioner 
at  Stourbridge,  and  was  made  for  the  purpose  of 
getting  a  bill  of  sale  filed. 

It  was  material,  in  the  affidayit,  to  state  the  date 
when  the  bill  of  sale  was  made,  which  the  prisoner 
swore  was  on  the  18th  Dec  1868,  whereas  it  was,  m 
fact,  made  on  the  4th  Jan.  1869. 

Th^  counsel  for  the  prisoner  objected  that  such  an 
affidayit  could  not  be  the  subject  of  an  indictment 
for  perjury,  not  bdug,  as  he  contended,  sworn  in  a 
judicial  proceeding. 

I  oyerruled  the  objection,  and  left  the  case  to  the 
jury,  who  found  the  prisoner  guilty.  But  I  reseired 
the  case  for  this  court  upon  the  aboye  objection, 
being  pressed  by  the  counsel  so  to  do,  and  the 
prisoner  was  admitted  to  baiL 

The  Bills  of  Sale  Acts  are  the  17  &  18  Vict.  c.  86 ; 
and  29  &  80  Vict,  c  96.  G.  Pioon. 

No  counsel  appeared  on  either  side. 

Kbllt,  C.  B.— The  prisoner  was  conyicted  on  aa 
indictment  which  charged  him  with  haying  com- 
mitted wilful  and  corrupt  perjury  in  an  sildayit 
required  by  thft  Bills  of  Sale  Act,  which  was  sworn 
by  him  before  a  commissioner  for  taking  affldayits 
in  the  Court  of  Queen's  Bench,  and  the  question 
for  our  dedsion  is,  whether  he  was  properly  con- 
yicted or  not.  The  offence  was  not  wilf uL  and  cor- 
rupt perjury  in  the  strict  sense  of  that  term,  and, 
therdfore,  the  prisoner  would  not  be  liable  to  the 
more  seyere  punishment  which  can  only  be  imposed 
in  cases  of  perjury ;  but  it  is  quite  dear  that  the 
taking  of  a  false  oath  in  a  matter  which  is  required 
by  an  Act  of  Parliament,  in  order  to  obtain  the  re* 
gistration  of  a  bill  of  sale,  is  a  misdemeanor  at 
common  law,  subjecting  the  person  taking  the  false 
oath  to  punishment.  It  is  true  that  the  indictment 
in  this  case,  after  setting  out  the  facts,  proceeds, 
'<  and  so  committed  wilful  and  corrupt  perjury,"  but 
I  think  that  those  words  may  be  treated  and  re- 
jected as  surplusage,  and  then  what  remains  upon 
the  indictment  would  show  a  sufficient  case  of  mis- 
demeanor at  common  law  upon  which  the  prisoner 
might  properly  be  conyicted.  I  therefore  think  the 
conyiction  should  be  affirmed. 

Mabtik,  B. — ^I  am  of  the  same  opinion.  That 
this  case  may  be  treated  as  pointed  out  by  the  Lord 
Chief  Baron  is  shown  by  Rex  y.  Foster^  R  &  R. 
459,  where  the  prisoner  was  indicted  for  perjury  in 
taking  a  false  oath  for  the  purpose  of  procuring  a 
marriage  licence.  In  that  case  the  facts  stated  were 
not  suffident  to  show  a  misdemeanor,  but  here 
they  are. 

The  rest  of  the  Court  concurred. 

Conviction  affirmed. 
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J^WT.  Co.]    JoHK  Martik  (app.)  ».  The  Rbv.  Ai^bxakder  Heriot  Magkoxochie  (reap.)    [Phiv.  Co. 

disobedience,  the  court  allowing  him  the  benefit  o^hit 
affidavit  that  he  had  never  intentionally  or  advutiBg 
disobeyed  the  monition. 

A  literal  compliance  with  the  terms  of  a  monition  is  oA 
that  is  required;  but  a  mere  literal  compliance  in<m 
eoasive  manner  will  not  suffice. 


JUDICIAIi    COMMITTEE    OF    THE 

PRIVY    COTTNOII*. 

Beporfcad  by  Douolm  KiaMSfOED.  Xsq.,  BarxiBter-at-Law. 

Dec  2  and  i,  1869. 

(Preseat— The  Right  Hon.  the  Lord  Chahgellor 
rHatherley),  the  Arcdbishop  of  York,  Lord 
Cbelhsford,  Sir  Jambs  W.  Colvilb,  and  Sir 
Joseph  Kapier.) 

John  Martin  (app.)  v,  Tbb  Rbt.  Albx4N]>br 
Heriot  Mackonoghib  (reap.) 

Monition — Motion  to  enforce  obedience — Communion 
service — Lighted  candles  on  Communion  Table — Eleva- 
tion of  the  paten  and  cup^Kneeling  during  the  prayer 
of  consecration — Kndeaoour  to  obey — Literal  and 
evasive  compliance — Construction — ** Kneeling'*  and 
"  bending  the  knee** — Rubrics, 

In  a  proceeding  against  the  respondent,  a  clerk  in  holy 
orders,  under  the  Church  Discipline  Act  (3^4  Vict, 
c  86),  articles  against  him  charged,  first,  that  he  used 
Hghted  candles  on  the  Commumon  Table  during  the 
ctMjration  of  the  Holy  Communion,  at  times  when 
such  lighted  candles  were  not  wanted  for  the  purpose 
of  giving  light ;  secondly,  that  he,  during  the  prayer 
of  consecration,  in  the  order  of  the  administration  of 
&e  Holy  Communion,  eleoated  the  paten  and  cup  above 
his  head;  and,  thirdly,  that  he  knelt  or  prostrated 
himself  before  the  consecrated  elements  during  the 
prayer  of  consecration. 

By  the  monition  of  the  Ardies  Court  the  respondent  was 
admonished  to  abstain  from  the  elevation  of  the  cup 
and  paten  during  the  administration  of  the  JQoly  Com- 
munion, as  pleaded  in  the  articles : 

B^  the  monition  of  the  Privy  Council,  the  respondent  was 
(on  appeal)  admonished  to  abstain  from  the  elevation 

•  of  the  cup  and  paten  during  the  administration  of  the 
Hdy  Communion;  from  kneeUng  or  prostrating  him- 
seff  before  the  conseeroted  elements  during  the  prayer 
of  consecration  ;  and  also  from  using  lighted  candles 
on  the  Communion  Table  during  the  celebration  of  the 
Holy  Communion  at  times  w/hen  such  lighted  candies 
were  not  wanted  for  the  purpose  of  giving  light : 

On  a  motion  to  enforce  obedience  to  the  monition  : 

Held,  first,  that  the  respondent  had  not  disobeyed  the 
monition  by  using  lighted  candles  on  the  Cotwnunion 
2  able  during  the  whole  of  morning  prayer,  the  said 
oandies  having  been  extinguished  immediately  be/ore 
th  e  convnencemeni  of  the  Communion  Service ;  this 
being  a  literal  complunee  with  the  terms  of  the  moni- 
tion: 

Secondly,  that  the  respondent  had  not  disobeyed  the 
monition  by  elevating  the  cup  and  paien,  during  the 
consecration  prayer,  to  the  level  of  his  head  or  face, 
the  monition  being  confined  to  the  particulir  mode  of 
etevatioH  pleaded  in  the  articles,  viz.,  elevation  above 

•  the  head  ;  but  no  sanction  is  hereby  given  to  the  notion 
that  any  devotion  whatever  of  the  elements,  as  distin- 
guisheelfrom  the  mere  act  of  removing  them  from  the 
table  and  taking  them  into  the  hands  of  the  minister  is 
legaL 

Thirdlu,  that  the  respondent  had  disobeyed,  by  reverently 
benaing  one  knee  at  certain  parts  of  the  consecration 
prayer,  his  knee,  occasionally  but  unintentionculy, 
momentarily  touching  the  ground  in  so  doing,  both  the 
letter  and  spirit  of  the  monition  ;  the  lettt^r,  because 
the  act  described  was  kneeling  within  the  terms  of  the 
monition;  and  the  spint,  because  the  very  gist  and 
purport  of  the  monition  was  to  enforce  the  intention  of 
the  Prayer  Book  and  to  prevent  kneeling  by  way  of 
reverence. 

fourthly,  that  the  payment  of  costs  of  the  monition 
by  the  respondent  would  be  sufficient  penalty  for  his 


In  considering  whether  a  monition  has  been  disobeyed, 
the  monition  in  the  first  instance  will  be  looked  to;  bvt 
the  monition  cannot  go  beyond  the  matters  charged 
against  a  drjendant,  nor  beyond  the  judgment  pro- 
nounced  thereon ;  and  the  judgment  may  be  referred  to 
to  interpret  the  terms  of  the  monition. 

The  courts  will  not  draw  a  distinction,  in  ads  sMeh  an 
a  departure  from  or  a  violation  of  the  rttbric,  between 
those  which  are  irnportant  and  those  which  appear  to 
be  tritial:  {Per  Lord  Cairns  in  Martin  r.  Maekono- 
chie,  19  L.  T.  Rqt,  N,  S.  505,  approved.) 

In  this  case  the  present  proceeding  was  in  the 
form  of  a  motion,  on  behalf  of  the  appellant,  to  the 
Judicial  Committee  to  declare  that  the  respondent 
had  not  complied  with  a  monition,  inasmuch  as  he 
continued  :--(l)  to  elevate  the  cup  and  pateo  during 
the  administration  of  the  Holy  Communion  ;  (2)  to 
kneel  or  poetrate  himself  before  the  consecrated 
elements  during  the  prajer  of  consecration;  and 
(3)  to  use  lighted  candles  on  the  Communion  iTable 
at  times  when  such  lighted  candles  are  not  wanted 
for  the  purpose  of  giving  light;  and  to  enforce  the 
said  monition. 

The  monition  referred  to  was  that  which  followed 
the  Order  in  Council  on  the  report  of  the  Jndidal 
Committee  on  the  appeal  from  the  Court  of  Arches. 

The  report  of  the  Judicial  Committee,  dated 
Dec.  23,  1868,  was  as  follows  :— 

"  Whereas  in  a  certain  cause  of  the  office  of  the 
judge  which  was  lately  depending  in  the  Ardies 
Court  of  Canterbury,  and  was  promoted  and  brought 
in  virtue  of  letters  of  request  under  the  hand  and 
seal  of  the  Right  ReverendJFather  in  Qod  Archibald 
Campbell,  by  Divine  permission  Lord  Bishop  of 
London,  by  John  Martin,  a  parishioner  of  the  new 
parish  of  St.  Alban's,  Holborn,  in  the  county  of 
Middlesex,  diocese  of  London,  and  provinee  of 
Canterbury,  against  the  Rev.  Alexander  Heriot 
Mackonochie,  a  clerk  in  holy  orders  of  the  United 
Church  of  England  and  Ireland,  the  incnnsbent  and 
perpetual  curate  of  the  said  parish,  the  Right  Hob. 
Sir  John  Joseph  Phillimore,  Knight,  Doctor  of  Laws, 
the  judge  of  the  said  court,  did,  on  the  28th  March 
1868,  by  his  interlocutory  decree,  prommnce  that 
the  proctor  for  the  said  John  Martin  had  suAcientlj 
proved  his  intention  deduced  in  the  third,  fourth, 
seventh,  eighth,  ninth,  tenth,  and  eleventh  articles^ 
given  in  and  admitted  in  the  said  cause,  and  that 
the  Rev.  Alexander  Heriot  Mackonochie,  clerk,  had 
offended  against  the  statutes,  laws,  constitationi^ 
and  canons  of  the  Church  of  England,  in  the 
particular  matters  alleged  and  set  forth  in  the  said 
articles  in  manner  as  hereinafter  mentioned,  and  did 
therefore  monish  the  said  Rev.  Alexander  Heriot 
Makonochie  to  abstain  for  the  future  from  the 
elevation  of  the  cup  and  paten  during  the  adminis- 
tration of  the  Holy  Communion,  as  also  from  the 
use  of  incense,  and  from  the  mixing  water  with  the 
wine  daring  the  administration  of  the  Holy  Com- 
munion, as  pleaded  in  the  said  articles,  bat  did 
give  no  costs:  And  whereas  an  appeal  from  the 
said  decree  has  been  prosecuted  to  your  Majesty  in 
council,  on  behalf  of  the  said  John  Martin,  in  so  far 
only  as  the  said  judge  did  not,  by  his  said  decree^ 
pronounce  that  the  said  Alexander  Heriot  Mac- 
konochie had  offended  against  the  statute  law 
and  the  constitutions  and  canons  ecclesiastical^  by- 
having  knelt  or  prostrated  himself  before  tbe  conse- 
crated elements,  during  the  Prayer  of  Consecration, 
and  by  having  permitted  and  sanelioned  such  kneel- 
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log  or  prostrating  by  other  clerks  in  holy  orders, 
and  did  omit  or  decline  to  admoaish  him  against 
10  offending  in  f ature,  and  did  omit  or  decline  to 
pronoaoce  that  the  said   Alexander   Heriot  Mac- 
koQochie  had  offended  against  the  statute  law  and 
the  constitations   and   canons   ecclesiastical,    by 
btTing  used  lighted  candles  on  the  Communion 
Table  daring  the  celebration  of  the  Holy  Com- 
BHuioa,  at  times  when  such  lighted  candles  were 
not  wanted  for  the  purpose  of  giving  light,  and  by 
hsTiog  permitted  and  sanctioned  such  use  of  lighted 
candles,  and  did  omit  or  decline  to  admonish  him 
sgainst  so  offending  in  future,  and  also  did  omit  or 
decline    to   condemn    the   said  Alexander  Heriot 
Mackonochie  in  the  costs  incurred  in  the  said  cause 
on  behalf  of  the  said  John  Martin.    And  whereas 
the  usual  petition  of  appeal  to  your  Majesty  in 
oonncil  of  the  proctors  of   the  said  John  Martin 
itaodi  referred  to  this  committee  under  and  by 
Tirtae  of  your  Majesty*s  General  Order  in  Council 
of  the  4th  Nov.  1867,  and  whereas  an  appearance 
has  been  entered  in  the  registry  of  your  Majesty's 
Court  of  Appeals  on  behalf  of  the  said  Alexander 
Heriot  Mackonochie,   the   respondent  in  the  said 
cause  of  appeal,  now  the  Lords  of  the  Committee 
having,  in  obedience  to  your  Majesty's  said  Order 
in  Council,  taken  the  said  petition  into  considera- 
tion aud  read  the  proceedings  and  evidence  trans- 
mitted from  the  court  below,  and  on  four  former 
days  heard  counsel  and  proctors  on  both  sides,  and 
having  maturely  deliberated,  have  this  day  agreed 
hombly  to  report  to  your  Majesty  their  opinion  in 
favour  of  the  appeal  of  the  said  John  Martin  that 
the  decree  of  the  court  below  ought  to  be  amended 
to  the  extent  hereinafter  mentioned,  that  the  prin- 
cipal cause  ought  to  be  retained,  and  therein  that  in 
addition  to  the  matters  in  which  the  said  Alexander 
Heriot  Mackonochie,  was  in  the  decree  appealed 
frooi   pronounced    to    have    offended,   and    from 
which    he    was     thereby    monished    to    abstain 
for  the    future,  he    the    said   Alexander   Heriot 
Mackonochie    ought  to    be  pronounced    to    have 
offended    against    the    statutes,    laws,    constitu- 
tions, and  canons  of  the  Church  of  England,  by 
having  within  the  said  church  of  the  new  parish  of 
St  Alban's,  Ht^born,  knelt  or  prostrated  himself 
b^ore  the  consecrated  elements  during  the  prayer 
of  consecration,  and  also  by  having  within  the  said 
church  used  lighted  candles  on  the  Communion  Table 
dving  the  oelebralion  of  the  Holy  Communion,  at 
times  when  such  lighted  candles  were  not  wanted 
for  Uie  purpose  of  giving  light,  and  that  the  said 
Alexander  Heriot  Mackonochie  ought  to  be  ad- 
monished to  abatain  from  the  future  from  kneeling 
or    prostrating    himself    before    the    consecrated 
efeaaettta  during    the  i»>ayer  of  couaecration,  and 
also  from  using  in  the  said  church  lighted  candles 
on  the  Communion  Table  during  the  celebration  of 
the  Holy  Communion  at  times  when  such  lighted 
candies  are  not  wanted  for  the  purpose  of  giving 
fight,  and  farther  that  he  the  said  Alexander  fleriot 
l^konochie  ought  to  be  condemned  in  the  costs 
iaeuoed  oq  behalf  of  the  said  John  Martin,  as  well 
in  the  court  below  as  in  the  said  appeal." 

By  an  Order  in  Council,  dated  Jan  14,  1861>,  the 
above  report  was  approved.  A  monition  then 
issaed,  which  was  duly  served  on  the  respondent 
on  Jan.  20,  1869,  in  the  following  terms : — 

**  Victoria,  by  the  grace  of  God,  of  the  United 
Kingdoai  of  Great  Britain  and  Ireland  Queen,  De- 
fenderof  the  Faith, to  the  Reverend  Alexander  Heriot 
Mackonochie,  clerk,  the  incumbent  and  perpetual 
eanueof  the  new  parish  of  Saint  Alban's,  Hol- 
bora,  in  our  eounty  of  Middlesex,  diooese  of  London, 
and  province  of  Canterbury,  greeting :  Whereas,  in 
an  appeal  by  John  Martin,  a  parishioner  of  the  said 
pari^  from  a  decree  given  o  n  the  28tb  March 
1868,  ia  the  Arches  Court  of  Canterbury,  whereby 


the  judge  of  the  said  court  did  pronounce  that  you, 
the  said  Keverend  Alexander  Heriot  Mackonochie, 
had  offended  against  the  statutes,  laws,  constitu- 
tions, and  canons  of  the  Church  of  England,  and 
did  monish  you  to  abstain  for  the  future  from 
the  elevation  of  the  cup  and  paten  during  the 
administration  of  the  Holy  Communion,  as  alfo 
from  the  use  of  incense,  and  from  the  mixing  water 
with  the  wine  during  the  administration  of  the 
said  Holy  Communion,  the  Judicial  Committee 
of  the  rrivy  Council  did,  on  the  23rd  Dec. 
1868,  agr^e  to  report  to  us  their  opinion  in 
favour  of  the  appeal  of  the  said  John  Martin,  that 
the  decree  of  the  court  below  ought  to  be  amended 
to  the  extent  hereinafter  mentioned,  that  the  prin- 
cipal cause  ought  to  be  retained,  and  therein  that, 
in  addition  to  the  matters  in  which  you,  the  said 
Keverend  Alexander  Heriot  Mackonochie,  were  in 
the  decree  appealed  from  pronounced  to  have 
offended,  and  from  which  you  were  thereby  monished 
to  abstain  for  the  future,  you,  the  said  Reverend 
Alexander  Heriot  Mackonochie  ought  to  be  pro* 
nounced  to  have  offended  against  the  statutes,  laws, 
constitutions,  and  canons  of  the  Church  of  Eng- 
land, by  having,  within  the  said  church  of  the  new 
parish  of  St.  Alban's,  Holborn,  knelt  or  prostrated 
yourself  before  the  consecrated  elements  during  the 
prayer  of  consecration,  and  also  by  having  within 
the  said  chnrch  used  lighted  candles  on  the  Com- 
munion Table  during  the  celebration  of  the  Holy 
Communion  at  times  when  such  lighted  candles 
were  not  wanted  for  the  purpose  of  giving  light ; 
and  that  you,  the  said  Reverend  Alexander  Heriot 
Mackonochie,  ought  to  be  admonished  to  abstaia 
for  the  future  from  kneeling  or  prostrating  your- 
self before  the  consecrated  elements  during  the 
prayer  of  consecration,  and  also  from  using  ia 
the  said  chnrch  lighted  candles  on  the  Commuoion 
Table  during  the  celebration  of  the  Holy  Commu- 
nion at  times  when  such  lighted  candles  are  not 
wanted  for  the  purpose  of  giving  light ;  and  fur- 
ther, that  you,  the  said  Reverend  Alexander  Heriot 
Mackonochie,  ought  to  be  condemned  in  the  coats 
incurred  on  behalf  of  the  said  John  Martin,  as  w^ 
in  the  court  below  a*  in  the  said  appeal.  And 
whereas,  on  the  14th  Jan.  1869,  we  were  pleased  by 
and  with  the  advice  of  our  Privy  Council  to  approve 
of  the  said  report,  and  to  order  that  the  same  should 
be  carried  into  execution  (justice  so  requiring)  we 
do,  therefore,  humbly  command  you,  the  said 
Reverend  Alexander  Heriot  Mackonochie,  to  ab- 
stain for  the  future  from  the  elevation  of  the  cup 
and  paten  during  the  administration  of  the  Holy 
Communion,  and  from  the  use  of  incense,  and  from 
the  mixing  water  with  the  wined uring  the  administrar 
tion  of  the  said  Holy  Communion ;  and  from  kneeling 
or  prostrating  yourself  before  the  consecrated  ele- 
ments during  the  prayer  of  consecration  ;  and  also 
from  using  in  the  said  church  lighted  candles  on 
the  Communion  Table  during  the  celebration  of 
the  Holy  Communion  at  times  when  such  lighted 
candles  are  not  wanted  for  the  purpose  of  giving 
light.    And  hereof  fail  not. 

"  Given  at  London,  under  the  seal  which  we  use 
in  this  behalf,  the  19th  Jan.  in  the  year  of  our  Ijord 
1869.  "H.  C.  RoTHsar, 

"Her  Majesty's  Registrar  (l.i.)** 

The  articles  exhibited  against  the  respondent  ia 
the  Court  of  Arches  and  before  the  Judicial  Com- 
mittee charged,  on  the  matters  now  in  question, 
that  he,  in  his  church  of  St.  Alban*s,  Holborn,  oa 
certain  Sundays  in  the  year  1866,  during  the  prayer 
of  consecration,  in  the  order  of  the  administration 
of  the  Holy  Communion,  elevated  the  paten  above 
his  head,  and  permitted  and  sanctioned  such  eleva- 
tion, and  took  into  his  hands  the  cups  and  elevated 
it  above  his  head  during  the  prayer  of  consecration, 
and  permitted  and  saoctiooed  the  cup  to  be  so  taken 
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RQd  elevated,  and  knelt  or  proetrated  himself  before 
the  consecrated  elements  during  the  prayer  of  con- 
aecration,  and  permitted  and  sanctioned  such  kneel- 
ing or  prostrating  by  other  clerks  in  holy  orders ; 
and  that  he  used  lighted  candles  on  the  Communion 
Table  during  the  celebration  of  the  Holy  Communion 
at  times  when  such  lighted  candles  were  not  wanted 
for  the  purpose  of  giving  light,  and  permitted  and 
sanctioned  such  use  of  lighted  candles. 

The  judgment  of  the  Court  of  Arches  in  the 
cause  was  given  on  Marc^  28,  1868 ;  that  of  the 
Judicial  Committee,  varying  on  appeal  the  judg- 
ment below,  was  given  on  Dec.  23, 1868.  (See  18 
L.  T.  Rep.  N.  S.  245 ;  19  Id.  603 ;  L.  Rep.  2.  Adm. 
&  Ecd.  116 ;  Id.  2  Priv.  Co.  365.) 

The  judgment  of  the  Court  of  Arches  was 
afSrmed  on  the  charge  of  elevation  of  the  cup  and 
paten  (18  L.  T.  Bep.  N.  S.  269,  70 ;  19  Id.  506) ; 
and  was  reversed  on  the  charges  of  kneeling  during 
fhe  consecration  prayer  (18  L.  T.  Rep.  N.  S.  270  ;  19 
Id,  504-6),  and  of  using  lighted  candles  on  the 
Communion  Table  during  the  celebration  of  the 
Holy  Communion  (18  L.  T.  Rep.  N.  S.  272-8;  19 
Id.  506-7). 

The  following  affidavits  wefe  those  on  which  the 
present  motion  was  founded : — 

The  affidavits  of  Edward  John  Pond  and  Henry 

Dangar,  sworn  Nov.  18th,  1869 : 

• 

1.  That  w«  attended  Dirine  Serrioe  at  the  chnreb  of  St. 
Alban't.  Holbom,  on  Bandaj  morning,  the  18th  Joly  1800. 
That  after  Mominff  Pmyer  waa  ooneluaed  there  waa  a  cele- 
bration in  the  said  chiuroh  of  the  Lord's  Bupper.  or  Holj 
Commnnion.  That  we  remained  end  were  oontinQonelj 
meent  during  the  whole  of  each  Morning  Prayer  and  cele- 
bration of  the  Holy  Commimion. 

2.  That  on  the  said  occasion  of  the  Holy  Gommnnion,  the 
Ber.  Alexander  Heriot  Mackonoohie  officiated  as  the  cele- 
brating priest.  That  dnrbig  the  whole  of  the  Morning 
Flayer  and  Conmraxdon  Serrioe,  there  were  leren  lamps 
anepended  from  the  ceiling  of  the  church,  orer  the  chancel, 
each  lamp  oontaininff  a  coloured  light,  which  lights  were 
boning  daring  the  wnole  of  the  Morning  Prayer  and  Com- 
auudon  Serrice. 

8.  That  at  the  commeneeniant  61  the  said  Morning  Prayer 
there  were  eiaht  lighted  candles  upon  a  ahelf ,  about  six 
Inohee  abore  the  level  of  the  Communion  Table,  and  which 
appeared  to  form  part  thereof,  two  of  such  candles  being  in 
eandlestioks,  and  six  in  two  eandelabra.  holding  three 
oaadlee  each,  such  candleatioks  and  oannelahra  standing 
upon  the  said  shelf.  The  said  eight  candles  were  eztin- 
guiahed  immediately  before  the  commencement  of  the 
said  Communion  Sezvioe,  up  to  which  time  they  had  been 
kept  oontinuoualy  burning. 

4.  That  neither  auoh  lampsnor  sneh  candles  ware  required 
for  the  purpoae  of  glTing  Ught. 

5.  That  when  the  said  Ber.  Alexander  Heriot  Mac- 
konoohie, in  celebrating  the  said  Commnnion  Serrioe,  came 
to  that  part  of  the  prayer  of  consecration  at  which  the 
rubric  directs  the  priest  to  take  the  paten  into  his  hands, 
he  paused  in  reading  the  said  prayer ;  ^at  during  each 
nause,  and  before  talung  the  paten  into  his  hands,  he  bowed 
nimsftlf  down  to  the  Commnnion  Table,  so  that  his  fore- 
head nearW  touched  the  same:  he  then  stood  upright,  and 
immediately  afterwards  knelt  down  upon  the  steps  leading 
to  the  Communion  Table  j  that  after  kneeling  for  a  few 
•eoond8|he  rose  and  again  stood  mp  and  took  the  paten  into 
his  hands,  and  raiaed  It  lerel  with  his  head ;  that  he  then 
reidaoed  uie  paten  upon  the  Communion  Tftble ;  that  he  then 
again  bowed  down  to  the  Communion  Table  so  that  his  fore- 
head nearly  touched  the  same ;  he  then  again  atood  upright, 
and  immediately  afterwards  knelt  down  upon  the  steps 
leading  to  the  Commuuion  Table  j  that  after  kneeling  for  a 
few  seconds  he  again  rose,  stood  up  and  proceeded  with  the 
■dd  prayer  of  conaecration  until  ne  came  to  that  part  at 
which  the  rubric  directs  the  priest  to  take  the  cup  into  his 
hands ;  he  then  again  paused  in  reading  the  aaid  prayer ; 
that  during  such  pause,  and  before  taking  the  cup  into  his 
hands,  he  bowed  himself  down  to  the  Communion  Table,  so 
that  his  forehead  nearly  touched  the  same ;  he  then  stood 
uptight,  and  immediately  afterwards  knelt  down  upon  the 
stess  leading  to  the  Communion  Table ;  that  after  kneeUng 
for  a  few  seconds,  he  again  rose  and  stood  up,  and  took  the 
cap  into  his  hau<  s  and  raised  it  lerel  witn  his  head  •  he 
then  replaced  the  cup  upon  the  Communion  Tkble ;  he  then 
again  bowed  down  to  the  Commuidon  Table,  so  that  his  fore- 
head nearly  touched  the  sam ) ;  he  then  rose  and  stood  up- 
right, and  immediately  afterwords  knelt  down  upon  the 
Steps  leading  to  the  Communion  Table :  that  after  kneeling 
for  a  few  Eecond«  he  again  rose,  stood  up,  and  proceeded 
with  the  said  prayer  of  consecration. 

6.  That  the  taiu  Alexandff  Heriot  Mackonoohie,  on 


handing  the  cup  to  the  assistant  priest,  knelt  down  facniff 
the  priest,  and  bowed  himself  down  rery  low,  the  said 
assistant  priest  at  the  same  time  holding  up  tiie  cap  as 
high  as  he  oouUL  reach;  the  same  was  repeated  when  the 
said' assistant  priest  returned  the  cup  to  the  oelebranta 
after  the  oommnnicants  had  partaken. 

7.  That  we  rerily  beliere  that  the  said  pauses  and  bowfna 
and  kneeling,  on  the  part  of  the  said  Ber.  Alerandi^r  Heriot 
Mackonoohie,  were  designed  and  intentional,  and  were  not 
accidental  or  caused  by  any  infirmly. 

We  further  make  oath,  that  we  also  attended  dirine  ser- 
rioe at  the  said  churdi  on  the  morning  of  Sundaj,  the  4th 
Julr,  and  on  the  morning  of  Sunday,  the  11th  July  1860; 
that  on  each  of  suoh  occasions,  after  Morning  Prayer  was 
concluded,  there  was  a  celebration  of  the  Holy  Commnnic]^ 
and  we  remained  and  were  continuously  i^resent  in  tlie  warn 
church  during  the  whole  ot  such  serrices ;  that  precis^ 
the  same  ceremonial  in  reference  to  lamps,  candles,  proa* 
txation,  kneeling,  and  adoration,  as  is  hereinbefore  set  raitfat 
was  obserred  in  the  celebration  of  the  Holy  Commnnion 
on  each  of  such  ]ast>mentioned  Sundays ;  that  on  the  latter 
of  such  occasions  the  said  Alexander  Heriot  SCackonochie 
was  present  and  officiating  at  the  celebration  of  the  Moij 
Communion,  but  was  not  the  celebratiag  priest. 

There  were  also  other  affldayits,  worded  exactly 
as  the  above,  referring  to  the  ceremonial  on  rarioiu 
Sunday  mornings  in  Oct.  and  Nov.  1869. 

A  farther  affidavit  of  the  above  Edward  John 
Pond,  sworn  18th  Nov.  1869,  stated  in  addition, 
that,  on  Sanday  morning,  14th  Nov.  1869,  *'  the  said 
Alexander  Heriot  Mackonochie,  on  handine  the  cap 
to  the  assistant  priest,  knelt  down  facing  the  pries^ 
and  bowed  himself  down  very  low,  the  said  assistant 
priest  at  the  same  time  holding  ap  the  cup  as  high 
as  he  could  reach ;  and  the  same  was  repeated  when 
the  said  assistant  priest  returned  the  cup  to  the 
celebrant,  after  the  communicants  had  partaken.** 

The  following  affidavit,  it  will  be  seen,  diflPen 
from  those  above  s 

Affidavit  of  William  Preston  Willins,  sworn' 18th 
Nov.  1869 : 

1.  That  I  attended  Dirine  Serrioe  at  the  church  of 
St.  Alban,  Holbom,  on  Sunday  morning  the  14th  Nor.  1884. 
That  after  Morning  Pnyer  was  concluded,  there  was  a 
celebration  in  thesud  church  of  the  Lord's  Supper  oor  Holy 
Commnnion.  That  1  remained  and  was  contuBuouslT  pre- 
sent in  the  said  chxurch  during  the  greater  part  of  sndi 
Morning  Prayer,  and  during  the  whole  of  such  oelehtatioa 
of  the  Holy  Connmunion. 

2.  That  on  the  said  occasion  of  the  celebration  of 
the  Holy  Communion,  the  Bererend  Alexander  Heriot 
Mackonoohie  officiated  as  the  celebrating  priest.  That 
during  the  whole  Commnnion  Serrice  there  were  seren 
lamps  suspended  from  the  ceiling  of  the  churoh  orer  the 
^^BUOffl,  each  lamp  containing  a  coloured  light,  which 
lights  were  burning  during  the  whole  of  the  O^mmnnion 
Serrioe. 

3.  That  during  the  said  Morning  Prajer  there  wene 
eight  lighted  candles  upon  a  shelf  about  sizhichee  shore  the 
lerd  of  the  Communion  Table,  and  which  ai^peared  to  fbrm 
part  thereof,  two  of  audi  candles  being  in  candleBti<^  and 
six  in  two  candeJabra  holding  three  candles  each;  each 
candlesticks  and  candelabra  standing  upon  the  said  shelf. 
The  said  eight  candles  were  extinguished  isunediat^ 
before  the  commencement  of  the  saia  Communion  Serriosy 
up  to  which  time  they  had  been  kept  oontinuoualy  bomfaig. 
Tnat  neither  such  lamps  nor  suoh  candles  were  lequired 
for  the  purpoee  of  siring  light. 

4.  That  the  said  Alexander  Heriot  Mackonochie,  in 
oeUbratixig  the  said  Holy  Communion,  commenced  the 
reading  of  the  consecration  prayer  in  an  audible  tone :  his 
tone  tEen  gradually  became  almost  inaudible,  so  thai  his 
words  could  not  be  distinguished.  Suddenly  he  bowed  him- 
self down,  so  th/A  his  forehead  nearlr  touched  the  Commn- 
nioa  TiUile :  he  then  apparently  knelt  on  one  knee  on  the 
steps  of  tne  Communion  T^le :  he  then  roee  and  stood 
upright,  and  taking  the  paten  into  his  handiu  raised  the 
same  to  the  lerel  of  his  tacej  he  then  replaced  the  same  on 
tne  Communion  Table,  and,  after  an  mterral  of  a  few 
seconds,  bowed  as  before,  knelt  as  before,  rose  and  stood 
upright  as  before ;  and  then  taking  the  cup  into  hia  hands^ 
he  raised  the  same  to  the  level  of  his  faoe^  and  aftcmaida 
replaced  it  on  the  Commnnion  Table. 

5.  That  the  said  Alexander  Heriot  Maekonodiie,  on 
handhig  Uie  cup  to  the  assistant  prieet,  knelt  down  flMla^ 
the  prMst  and  bowed  himself  down  rery  low,  the  aaid 
assistant  priest  at  the  same  time  holdimr  up  the  cup  as  hi^ 
as  he  oould  reach.  That  I  rerily  beliere  that  the  sud 
nausas,  and  bowing,  and  kneeling  on  the  part  of  the  said 
Bererend  Alexander  Heriot  Mackonochie,  were  designed 
and  intentional,  and  were  not  accidental  or  caused  \u  aay 
inHrmil^. 

I  further  make  oath,  that  I  also  attended  Dirine  semee 
at  the  said  churoh  on  the  morning  of  Sunday  the  81st  Oct.* 
and  on  the  morning  of  Sunday  m  7th  Kor.    that  oa  eaob 
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of  such  ooeaaions  after  momloff  prayer  waa  oondaded, 
tba«  was  a  celebration  of  the  HoTyvTommunion ;  and  I  re- 
naiiied,  and  waa  oontinnaUy  present  in  the  said  church 
teiiag  the  whole  of  each  aerrioea.  That  precisely  the  same 
eeramonial,  in  reference  to  lamps,  candlea,  prostration, 
kaeeUng.  and  adoration,  as  is  hereinbefore  set  forth,  was 
obssnrea  in  the  celebration  of  the  Holy  Commnnion  on  each 
of  soch  last-mentioned  Sundays.  That  on  such  occasions 
the  tsid  Alexander  Heriot  Mackonoohie  was  present  and 
ofidadBg  at  the  celebration  of  the  Holy  Communion,  but 
was  not  the  celebrating  priest. 

Slq>kens,  Q.  C,  with  whom  were  Archibald  and 
Drwft  for  the  appellant. — Having  stated  the  facts 
or  the  case  and  read  the  affidavits  given  above, 
labmitted  that  the  charge  of  disobedience  to  the 
monition  was  made  oat  against  the  respondent. 

The  Lord  Chancellor  called  attention  to  the 
wording  of  the  affidavit  as  to  the  elevation  of  the 
ptten  and  cup.  The  affidavit  was  obscure  in  not 
ihoviog  whether  the  act  complained  of  was  before 
or  after  the  consecration  of  the  elements.  The 
present  was  a  criminal  charge,  strict  proof  was 
necessary,  and  their  Lordships  shotild  not  he  left  to 
infer  the  very  gist  of  the  charge. 

The  lUv,  A,  H,  Markonochie  (the  respondent)  in 
person : — I  appear  under  protest :  (1)  Because  there 
is  no  legal  method  by  which  this  court  can  enforce 
this  monition,  and  ^2)  because  the  monition  itself 
wss  null  and  voicl,  at  least  as  regards  the 
ekvation  of  the  cup  and  paten.  I  propose  to 
argue  now  the  second  of  these  points.  The 
monition  was  bad  as  to  the  elevation  of  the 
cop  and  paten,  because  not  warranted  by  the 
articles  filed  against  me,  nor  by  the  judgment  of 
the  Dean  of  Arches  thereon.  The  monition  repre- 
sents the  Dean  of  Arches  to  have  admonished  me 
^  to  abstain  for  the  future  from  the  elevation  of  the 
cap  and  paten  during  the  administration  of  the 
Holy  Communion  "  These  terms  are  too  general. 
The  Dean  of  Arches  admonished  me  (and  this 
appears  on  the  order  in  council)  to  abstain  from 
sndi  elevation  "  as  pleaded  in  the  articles.'*  Now, 
the  articles  on  this  point  charged  that  I  elevated 
''above  the  head  :**  (18  L.  T.  Rep.  N.  S.  246 ; 
L.  Bep.  2  Adm.  and  Ecd.  118.)  [The  Lord  Chan- 
CELI.OR  observe  that  this  was  the  amended  form  of 
the  articles.  Originall  v  they  contained  the  charge 
of  elevating  above  the  head  "and  otherwise;" 
but  the  latter  words  were  struck  out  as  too  vague, 
by  order  of  Dr.  Lushington,  the  Dean  of  Arches.] 
llie  monition  of  the  Dean  of  Arches,  referring  to 
the  articles,  was  only  to  forbid  the  elevation  therein 
charged,  viz.,  "  above  the  head."  That  this  was  so, 
appears  further  from  his  Judgment,  where  he  says 
(18  L.  T.  Rep.  N.  S.  270 ;  L.  Rep.  2  Adm.  &  Eccl. 
208),  "  The  kind  of  elevation  which  it  is  charged 
that  at  one  time  Mr.  Mackonochie  practised,  and  as 
to  which  witnesses  were  examined  before  me, 
amounts  upon  the  evidence  to  the  following  acts : 
That  after  the  consecration,  both  of  the  bread  and 
the  wine,  he  elevated  the  paten  and  cup  respectively 
for  an  appreciable  time,  after  which  there  was  a 
pause  before  the  service  was  continued.  .  .  .  This 
elevation  Mr.  Mackonodiie  asserts,  and  it  is  not 
denied,  that  he  discontinued  after  conference  with 
his  diocesan,  and  upon  the  other  grounds  to  which 
I  have  alr^y  referred,  before  the  institution  of 
this  suit.  I  am  very  glad  that  he  did  so,  because, 
in  my  judgment^  that  kind  of  elevation  wm  unlawful : 
and  I  must  and  do  admonish  Mr.  Mackonochie  not 
to  recur  to  it.  Bis  preaent  practice  is  not  complained 
of,  and  some  elevation  the  rubrics  of  the  present 
Communion  Service  must  contemplate,  wlien 
they  order  as  follows:  'Here  the  priest  shall 
take  the  paten  into  his  hands,'  t.«.,  into  both  his 
hands;  subsequently  to  which,  he  is  ordered  to 
bveak  the  bread.  So  also  when  he  is  directed  to 
take  the  cup  into  his  hand,  there  must  be  some 
ekvati<»  from  the  Holy  Table."    And  at  the  end 
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of  his  judgment  (18  L.  T.  Rep.  N.  S.  278 ;  L.  Rep. 
2  Adm.  &  Eccl.  246),  he  says,  "  I  further  admonish 
him  not  to  recur  to  the  practices  which  he  has 
abandoned  under  protect,  with  respect  to  the  eleva- 
tion of  the  Blessed  Sacrament."  The  Dean  of 
Arches,  therefore,  contemplated  elevation  "  for  an 
appreciable  time,"  and  "  above  the  head,"  and  for- 
bad me  to  recur  to  this  kind  of  elevation.  But  he 
did  not  forbid  the  elevation  as  practised  by  me  at 
Uie  time  of  the  suit  in  the  Arches.  And  my  present 
practice  is  identically  the  same  as  it  was  at  the 
time  of  that  suit.  On  the  charge  as  to  kneeling,  I 
submit  that  I  have  not  had  sufficient  time.  I  had 
not  notice  till  last  Monday  of  the  particulars  of  the^ 
charge.  I  am  prepared  to  answer  the  affidavits  if  I 
have  time  for  the  purpose. 

Stephens,  Q.  C.  said  that  a  copy  of  the  affidavits 
had  been  sent  by  Moore  and  Currey  (the  appellant'a 
proctors)  to  Brooks  (who  acted  as  proctor  for  the 
respondent  in  the  former  proceedings),  and  the 
receipt  had  been  acknowledged  by  him  on  Nov.  19 
last 

The  Lord  Chancellor  (after  some  deliberation 
among  their  Lordships),  said :  We  think  that  the 
respondent  ought  to  have  an  opportunity  of  pre- 
paring affidavits,  and  that  he  ought  not  to  suffer 
from  delay  in  serving  him  with  notice.  He  mar, 
therefore,  file  affidavits  to-day  (Thursday),  and  the 
appellant  may  file  affidavits  in  reply  to-morrow. 
Meanwhile  the  further  hearing  must  stand  over  till 
Saturday  next. 

Dec,  4.~The  following  affidavits  had  been  filed 
since  the  last  hearing  :-> 

Affidavit  of  the  Rev.  Alexander  Heriot  Mackono- 
chie, sworn  2nd  Dec.  1869 : 

1.  The  manner  of  elevation  of  the  cap  and  paten  at  th» 
said  church  of  St.  Alban's,  daring  the  consecration  prajer 
in  the  serrioe  for  the  adminietration  of  the  Hol^  Commu- 
nion, adopted  and  tanotioaed  hj  me,  has  invanablj  been 
one  and  the  same  since  I  disoontinued  the  elevation  above 
the  head  from  the  90th  Deo.  1806,  and  is  the  same  as  that  of 
which  Sir  Bobert  Phillimore,  in  his  judgment  in  this  case- 
in the  Court  of  Arches,  said,  '*  His  present  praotioe  is  not 
complained  of :"  (See  Id  L.  T.  Bep.  N.  S.  270.) 

2.  I  did  not,  on  either  of  the  days  or  times  mentioned  ia 
the  affidavits  on  which  this  motion  is  founded,  and  sworn 
on  the  18th  Nov.  last,  nor  have  I  ever  since  the  service  of 
the  said  monition  on  me,  prostrated  myself,  or  knelt  on 
steps  leading  to  the  Communion  Table,  or  el«-ewhere,  when 
celebrating  the  Holy  Communion,  during  any  part  of  the 
consecration  prayer.  I  admit  that  it  is  my  praciioe  during 
the  prayer  of  consecration  when  celebrating  Holy  Com- 
munion, and  whilst  standing  before  the  Holy  Table,  reve- 
rently to  bend  one  knee  at  certain  parts  of  the  said  prayer, 
and  occasionally  in  so  doinff  my  knee  momentarily  touches 
the  ground,  but  such  touchitr  of  the  ground  is  no  part  of 
the  act  of  reverence  intended  by  me.  Whether  my  knee 
may  have  thus  momentarilv  toucuied  the  ground  on  either 
of  the  days  mentioned  in  Uie  said  affidavits  on  which  I  am 
stated  to  be  the  celebrating  priest,  I  am  of  course  unable 
to  say. 

Affidavit  of  the  Rev.  Henry  Aston  Walker. 
Sworn  2nd  Dec.  1869  : 

1.  I  am  and  have  been,  ever  since  the  consecration  of  the 
church,  one  of  the  curates  of  St.  Albau's  church,  Holborn, 
and  am  generally  present  during  the  celebration  of  Divine 
service  and  of  the  Holy  Communion  at  that  church,  aud  an> 
well  acquainted  with  the  manner  in  which  the  Holy  Com- 
munion is  there  celebrated. 

2.  I  was  present  in  the  chancel  during  the  celebration  of 
the  Holy  Commnnion  at  that  church  on  the  18th  June  18  9. 
and  the  14th  Nov.  1869,  referred  to  in  the  affidavits  of 
Edward  John  Pond  and  Henry  Dangar,  Francis  Beames  and 
William  Preston  IVilUns,  sworn  respectively  on  the 
18th  Nov.  last,  and  I  say  that  the  manner  of  elevating  the 
paten  and  cup  on  those  occasions  was  in  all  respects  the 
same  as  that  which  has  been  invariably  adopted  by  the 
respondent  in  that  church  since  the  30th  Dec.  1896,  when 
the  respondent  discontinaed  the  practice  of  elevating 
above  the  bend,  and  in  respect  of  which  Sir  Bobert  PhilU- 
more,  in  his  judgment  in  the  Court  of  Arches  in  this  case, 
said,  "His  present  practice  is  not  complained  of." 

8.  The  respondent  did  not  prostrate  himself  or  kneel  upon 
the  steps  leculing  to  the  Communion  Table,  or  elsewhere,  at 
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any  time  daring  the  prayer  of  oonaecration,  on  the  18th  Jnly 
and  the  14th  Nor.  1869,  m  mentioned  in  the  aaid  affidavite : 
and,  to  the  beet  of  my  belief,  he  did  not  tonoh  the  ground 
with  either  of  his  kneea  at  all  during  that  time  on  the  ocoa- 
•ions  on  which  the  respondent  ie  aoooeed  of  doing  eo.  And 
haying  regard  to  the  poeitions  of  the  celebrating  and  aeeiat- 
ing  pneets  daring  the  conoecration  prayer,  as  well  at  to  the 
length  and  nature  of  their  dreee,  I  do  not  beliere  that  it  is 
possible  for  any  person  in  the  body  of  the  church  to  say 
whether  the  respondeat  did  kneel  or  not. 

Affidavit  of  the  Rer.  Alexander  Heriot  Mac- 
konochie,  sworn  8rd  Dec.  1869  :— 

1.  Thaterer  since  the  monition  of  this  court  in  the  abore 
cause  was  serred  uptm  me  I  hare  endearoured  to  obey  it. 
And, 

2'  That  I  hare  nerer  intentionally  or  adrisedly  in  any 
respect  disobeyed  it,  or  sanctioned  any  practices  contrary 
to  that  monition. 

Affidavit  of  Erancis  Beames,  sworn  3rd  Dec. 
1868:— 

That  after  the  kneeling  mentioned  in  the  last  line  but  one 
of  the  fith  pangraph  (M  the  affldarit  sworn  by  me  on  18th 
Nor.  1800),  the  said  Alexander  Heriot  Maokonochie  did  not 
again  take  into  his  hand,  or  lay  his  hand  upon,  or  in  any 
way  touch  the  said  cup  during  tiie  prayer  oi  oonsecration. 
as  I  beliere. 

Affidavit  of  Edward  John  Fond,  sworn  Dec  8, 
1869:— 

That  after  the  kneeling  mentioned  in  the  last  line  but 
one  of  the  fifth  paragraph  (of  the  affldarit  sworn  by  me  on 
18th  Nor.  186B),  the  said  Alexander  Heriot  Mackonoohie  did 
not  again  daring  the  i^yer  ot  consecration,  to  the  best  of 
my  belief,  take  into  his  hands,  or  lar  his  hsnds  inon,  or  in 
any  way  touch  the  said  cup,  and  that  if  he  had  done  so, 
from  the  position  I  occupied,  I  must  hare  seen  him  do  so. 

The  Rev.  A.  H.  Mackonochie  (proceeding  with 
his  argument): — The  monition  warned  me  to 
abstain  from  "  kneeling  or  prostrating  mysdf  be- 
fore the  consecrated  elements  during  the  prayer  of 
oonsecration."  Taking  the  question  of  kneeling 
first.    I  maintain,  as  shown  by  my  affidavits,  that 

1  have  not  so  knelt.  The  Dean  of  Arches  said  in 
his  judgment  (18  L.  T.  Rep.  N.  S.  270 ;  L.  Rep. 

2  Adm.  &  Eccl.  210)  that  **  no  charge  of  adoration 
of  the  Holy  Sacrament  itself,  or  of  our  Lord's  body, 
being  present  after  a  corporal  manner  in  the  Holy 
Sacrament,  was  contained  in  the  articles,"  and  that 
''  the  argument  was  confined  to  the  allegation  of 
excessive  or  improper  kneeling,"  and  the  Dean 
added  that  he  was  "  far  from  saying  that  it  was 
not  competent  to  the  priest  to  adopt  that  attitude 
of  devotion,"  viz.,  kneeling.  [Loni  Chelmsford. 
i— What  you  have  to  look  at  on  the  question  of 
kneeling  is  the  monition  of  the  Privy  Council, 
which  on  this  pMnt  reversed  the  judgment  of  the 
Arches  Court.  The  judgment  may  Im  referred  to^ 
to  explain  that  monition,  but  not  further.]  This 
being  a  criminal  proceeding,  the  strietest  con- 
fltruction  of  the  words  of  the  monition  ought 
to  be  adepted,  and  if,  on  that  construction,  it 
should  appear  that  I  have  given  a  fsir  and  reason- 
able obedience,  I  am  entitled  to  a  favourable  judg- 
ment. Now,  to  '< kneel"  strictly  means  to  "bear 
oneself  upon  the  knees,"  as  defined  in  Bailey's 
Dictionary.  There  are  two  essentials  to  the  act; 
tlie  knees  must  rest  upon  the  ground,  and  that  for 
4m  appreciable  time.  It  is  true  that  Johnson's 
Dictionary  gives  a  different  definition  of  "  kneel," 
as,  '*to  perform  the  act  of  genufiection,  to  bend  the 
knee,"  but  the  examples  he  gives  of  that  use  of  the 
word  are  the  following  passages : 

When  thou  dost  ask  me  Messing,  I'll  kneel  down, 
And  ask  of  thee  forgiroiees. 

Shdkgp.  (KingLear.) 
Ere  I  was  risen  firom  the  place  that  shew'd 
My  dntr  kneeling,  csme  a  reeking  post, 
Stow'd  in  his  hsiste,  half  breathing,  panting  forth 
From  GoneriL  his  mistress,  salatatiU>n. 

Id. 
A  oertsin  men,  kneeling  down  to  him,  said.  Lord,  hare 
mercy  upon  my  son,  for  he  is  lonatic. 

*'  As  soon  as  you  are  dressed^  kneel  down  and  say  the 
Lord*s   Prayer:'*  (Bp.    Taylor's    Guide    to    Devo- 


tion.) [Lord  Chblmbford. — ^You  say  then  thtt 
genuflection  is  not  kneeling?]  Tes ;  the  mere  bend- 
ing  of  one  knee,  even  if  there  be  a  momentary 
touching  of  the  ground  with  it,  would  not  be  kneel- 
ing. **At  the  name  of  Jesus  every  knee  shall 
bow,"  this  surely  does  not  mean  kneeling  ?  [The 
Lord  Charcbli/>b. — Must  we  not  understand  you 
aflidavit  to  mean  that  you  bend  the  knee  for  the 
purpose  of  reverence?]  Yes;  certainly;  but  the 
point  is  as  to  the  act,  whether  there  was  a  kneeling 
within  the  terms  of  the  monition,  not  as  to  the 
motive  of  the  act:  (See  the  judgment  of  Lord 
Cairns,  19  L.  T.  Rep.  N.  S.  505 ;  L.  Rep.  2  Priv. 
Co.  384).  The  affidavit  of  Mr.  Walker  shows 
that  there  might  easily  have  been  a  misapprehen- 
sion on  the  part  of  the  witnesses,  who,  looking  from 
the  body  of  the  church,  say  that  I  knelt  down.  Ai 
to  prostration,  I  contend  that  this  means  bending 
down  with  the  face  very  low  towards  the  ground,  if 
not  actually  to  touch  it.  The  affidavits  in  support 
of  the  present  charge  do  not  assert  that  I  did  any 
such  thing.  As  to  elevation  (the  Rev.  respondent 
repeated  what  he  had  said  on  Thursday,  and  added 
that),  on  the  affidavits  of  myself  and  Mr.  Walker, 
it  appears  that  my  present  practice  is  that  which  I 
have  invariably  adopted,  since  I  relinquished,  from 
Dec  80,  1866,  the  practice  of  elevating  above  my 
head.  [Lord  CHBUfSFORD.— Is  your  present  prac- 
tice to  elevate  to  a  level  with  your  head,  bat  not 
above  it? J  Yes ;  or  rather  to  the  level  of  my  faee. 
The  articles  charged  elevation  *'  above  the  bead," 
the  monition  referred  to  elevation  **  as  pleaded  in 
the  artides,"  and  I  therefore  submit  that  no  dis- 
obedience to  the  monition  has  been  shown  in  thii 
respect.  As  to  lighted  candles,  the  monition 
directed  me  to  abstain  from  using  **  lighted  candles 
on  the  Communion  Table  during  the  celebration  of 
the  Holy  Communion,  at  times  when  such  lij^hted 
c»ndlet  were  not  wanted  for  the  purpoee  of  giving 
light."  Now,  it  appears  from  the  judgment  of  the 
Privy  Council,  that  the  essence  of  my  offence  was 
the  using  of  lighted  candles  '<  on  the  Commanion 
Table,"  and  <*  during;  with  refer^ice  to,  and 
as  an  accompaniment  of,  the  Communion  Service," 
t.  e.,  at  a  particular  place  and  a  particnlar 
time.  The  affidavits  riiow  only  that  there  were 
lampe  over  the  chancel,  not  on  the  Communion 
Table^  and  lighted  candles  on  the  Communion 
Table,  extinguished  before  the  commencement 
of  liie  Comnranion  Service.  The  evidence,  there- 
fore^ is  iiwuffldent.  In  conclusion,  I  have  to 
assure  your  Loidshps  that  I  have  endeavoured  to 
comply  with  the  monitions  of  the  several  conrta, 
and  that  I  have  not  inteutionalfy,  or  advisedly  dis- 
obeyed this  monition.  I  submit  that  I  have  shown 
an  obedience  to  the  strict  terms  of  the  monition. 
and  that  I  am  entitled  to  ask  for  protection  from 
proceedings  vexatious  in  their  character. 

Steaheiu,  Q.  0.  in  reply. — ^The  respondent  said 
that  ne  appeared  under  protest.  If  he  meant  that 
there  is  no  method  of  enforcing  the  monition,  I 
propose  to  address  your  Lordsbipe  on  that  point. 
[The  Loud  Chakcblloh. — We  need  not  hear  yon 
upon  tjiat.]  The  question  is  whether  the  respon- 
dent hM  given  a  substantial  obedience  to  the 
monition.  The  monition  must  be  construed  with 
reference  to  the  Book  of  Common  Prayer,  obedionee 
to  the  rubrics  of  which  it  was  the  very  object  of 
the  monition  to  enforce.  Now,  the  rubric  to  the 
consecration  prayer  in  the  Communion  Serrioe 
clearly  intended,  not  that  there  should  be  any 
formal  elevation  of  the  paten  and  cup,  bat  that 
each  should  be  raised  from  the  table  sufficiently  to 
comply  with  the  direction  to  the  priest  to  take 
them  into  his  hands.  The  rubric,  in  fact,  ordim 
merely  the  taking  into  the  hands.  The  respond^>nt 
has   so  far   complied  with  the  rubric     But  the 


MAGISTRATES'  OASES. 


927 


Pbit.  Co.]    John  Mabtin  (app,)  v.  The  Rev.  Alexavdeb  Hebiot  Mackokochie  (resp.)    [Pbiv.  Co, 


monition  ordered  the  respondent  not  to  elerate, 
and  this  he  admits  that  he  has  done.  [Sir 
Joseph  Napier.  —  The  monition  certainly  lor- 
Inds  **  eleration  **  generally,  but  the  articles  must 
be  referred  to  to  explain  what  elevation  was  meant, 
and  they  say  **  above  the  head.*^  The  respondent 
referred  to  the  judgment  of  the  Dean  of  Arches, 
who  said  that  '*  his  present  practice  was  not  com- 
plained of.'*  That  only  meant  that  that  practice 
waa  not  before  the  court.  The  passage  that  follows 
does  not  sanction  any  elevation  further  than  that 
necessary  for  compliance  with  the  directions  in  the 
nibric:  (18  L.  T.  Rep.  N.  S.  270 ;  L.  Rep.  2  Adm.  & 
EccL  209.)  The  affidavits  also  proved  that  when 
the  respondent  handed  the  cup  to  the  assistant 
priest,  the  latter  held  up  the  cup  as  high  as  he  could 
reach."  And  the  respondent  would  he  responsible 
Ibr  the  net  of  the  assistant  priest.  [The  Rev.  A.  H. 
Hackonochie  observed  that  this  act  did  not  occur 
during  the  consecration  prayer,  and  so  was  not 
within  the  terms  of  the  monition.]  As  to  kneeling, 
the  term  includes  genuflection.  And,  further, 
kneeling  was  held  by  the  Privy  Council  to  be 
illegal,  not  from  any  consideration  as  to  the  degree 
of  it,  but  because  it  was  a  violation  of  the  rubric  : 
n9  L.  T.  Rep.  N.  S.  605 ;  L.  Rep.  2  Priv.  Co.  884.) 
And  a  genuflection  would  be  as  much  a  violation  of 
the  rubric  as  an  actual  kneeling.  He  should  con- 
tend that  there  had  been  a  non-compliance  with  the 
UMHiition,  and  nmst  ask  their  Lordships  to  enforce 
2t»  with  costs,  against  the  respondent. 

Jadgnient  was  delivered  by  the  Lobd  Chait- 
ccLLOiL—Iu  this  case  a  motion  has  been  made  call- 
ing upon  their  Lordships  to  take  proceedings  in 
order  to  enforce  the  monition  which  has  been  served 
npon  the  reverend  respondent  with  regard  to  the 
execution  of  a  sentence  pronounced  in  the  flrst 
instance  by  the  Court  of  Arches.  This  sentence 
was  in  some  degree  extended  and  modified  by  the 
judgment  which  this  committee  was  called  upon  to 
pronounce,  or  rather  by  the  decision  which  they 
were  called  upon,  after  argument,  to  recommend  as 
fit  to  be  made  by  an  order  of  Her  Majesty  in 
Council.  The  order  provided  for  several  matters ; 
as  to  three  of  which  only  it  is  now  alleged  that  there 
haa  been  a  breach  by  the  respondent  of  the  monition 
iasned  in  pursuance  of  the  order.  Those  three 
matters  are :  First,  that  he  continues  to  elevate  the 
enp  and  paten  daring  the  administration  of  the  Holy 
Commanion ;  secondly,  that  he  continues  to  kneel 
or  prostrate  himself  before  the  consecrated  elements 
during  the  prayer  of  consecration ;  and,  thirdly, 
that  he  continues  to  use  lighted  candles  on  the 
Commanion  Table  at  times  when  such  lighted  candles 
are  not  wanted  for  the  purpose  of  giving  light.  In 
order  to  see  how  far  that  which  is  complaint  of  has 
been  a  breach  of  the  monition,  we  must  of  course  in 
the  first  instance  look  to  the  monition  itself.  The 
monition  having  recited  that  the  respondent  was 

grononnced  to  have  offended  against  the  statutes, 
lira,  constitutions,  and  canons  of  the  Church  of 
£ngland,  by  baring  knelt  or  prostrated  himself  be- 
fore the  consecrated  elements  during  the  prayer  of 
consecration,  and  also  by  having  within  the  said 
church  elevated  the  cup  and  paten  during  the  Holy 
f  !onimanion,  and  also  by  having  used  lighted  candles 
on  the  Commnnion  Table  during  the  celebration  of 
the  Holy  Communion,  at  times  when  such  lighted 
candles  were  not  wanted  for  the  purpose  of  light, 
proceeds  to  direct  him  to  abstain  for  the  future  from 
the  elevation  of  the  cup  and  paten  during  the 
administration  of  the  Holy  Communion,  and  from 
kneeling  or  prostrating  himself  before  the  elements 
dnriDg  the  prayer  of  consecration,  and  also  from 
using  in  the  said  church  lighted  candles  on  the  Com- 
munion Table  during  the  celebration  of  the  Holy 
Communion,  at  times  when  such  candles  are  not 


wanted  for  the  purpose  of  giving  light.    The  evi- 
dence which  is  before  their  Lordships  is  addressed 
to  Uiese  three  several  heads.    We  will  deal  with 
them  in  a  different  order  from  that  in  which  they 
appear  in  the  prayer  of  the  application,  and  tal^ 
the  use  of  lighted  candles  on  the  Communion  Table 
at  times  when  such  candles  are  not  wanted  for  the 
purpose  of  giving  light,  in  the  first  instance,  because 
with  reference  to  that  part  of  the  case  it  appears  to 
their  Lordships  that  the  affidavits  do  not  make  out 
the  offence  charged.    In  the  flrst  place^  it  appears 
that  the  offence  charged  is  not  in  strict  conformity 
with  the  monition,  because  the  monition  is  itself 
confined  to  using  those  candles  on  the  Communion 
Table  during  the  celebration  of  the  Holy  Com- 
munion ;    and  the  charge  which  is  made  in  the 
motion  now  before  this  committee  is,  that  they 
were  used  on  the  Communion  Table  at  times  when 
they  were  not  wanted  for  the  purpose  of  giving 
light,  leaving  out  the  words  "during  the  time  of 
Holy  Communion."    Of  coarse  it  is  not  competent 
for  their  Lordships  to  proceed  beyond  the  actual 
monition  which  has  been  served  upon  the  respon- 
dent.   It  is  that  which  he  is  said  to  have  disobeyed, 
and  it  is  to  disobedience  of  the  monition  only  that 
their  Lordships  can  address  themselves.    It  is  plain 
upon  the  affidavits  that  the  candies  have  not  been 
lighted  during  the  Holy  Communion,  for  the  course 
tiUcen  by  the  respondent  has  been  this,  that  the 
candles  are  lighted  as  he  says  they  always  have  been, 
and  were  at  the  time  of  the  proceedings  herein  being 
taken,  and  are  Icept  burning  up  to  the  period  of  the 
Holy  Communion,  and  then  immediately  before  the 
commencement  of  the  Holy  Communion  they  are 
extinguished.    There  is  no  doubt,  therefore,  in  this 
case  of  a  literal  compliance  with  the  terms  of  the 
monition.    The  canmea  are  not  lighted  during  the 
period  of  the  Holy  Communion.    They  are  lighted, 
indeed,  when  there  is  no  necessity  for  their  being 
lighted  for  the  purpose  of  giving  light,  but  they  are 
extinguished  before  the  Holy  Communion ;  there- 
fore ti^e  compliance  with  the  terms  of  the  monition 
has  been  literal  and  complete,  and  not,  in  that  sense^ 
evasive,  for  the  respohdent  was  limited  to  a  par- 
ticular time,  in  reference  to  the  candles ;  and  what- 
ever one  may  feel  as  to  the  course  of  the  reverend 
respondent,  looking  to  the  spirit  of  the  monition,  of 
course  the    monition  could   not    go   beyond   the 
matters  that  were  charged ;  the  offence  charged  was 
one  which  he  has  abstained  from ;  and  in  this  re- 
spect, therefore,  their  Lordships  are  clear  that  the 
prayer  of  this  motion  cannot  be  complied  with. 
The  next  charge  is  that  he  continues  to  elevate  the 
cup  and  paten  during  the  administration  of  the 
Holy  Communion;    and    with    reference  to  this 
matter,  their  Lordships  feel  that  the  case  is  placed 
in  a  position  that  is  eminently  unsatisfactory.    On 
the  former  occasion  the  sentence  of  the  judge  in  Uie 
court  below  was  approved  of  with  reference  to  this 
particular  subject  matter ;  therefore,  that  sentence 
is  the  sentence  to  which  recourse  must  be  had  by 
their  Lordships  when  interpreting  the  monition, 
which  cannot  of  -course  proceed  further  than  the 
sentence  itself.    The  sentence  in  the  court  below 
was  thus  worded :  the  respondent  was  ordered  "  to 
abstain  for  the  future  from  the  elevation  of  the 
cup  and  paten  during  the  administration  of  the  Holy 
Communion,  and  also  from  the  use  of  incense  and 
from  the  mixing  of  water  with  the  wine  during  the 
administration  of  the  Holy  Communion,  as  pleaded 
in  the  articles."     Their  Lordships  think  that  the 
words  "  as  pleaded  in  the  articles,'*  must  be  applied 
to  those  several  offences  which  were  charged  in  the 
passage  just  quoted,  namely,  the  elevation  of  the 
cop  and  paten,  also   the  use  of  incense,  and  the 
mixing  of  water  with  wine;  and  their  Lordships 
are  thrown  back,  therefore,  to  the  articles  to  see 
what  it  was  that  was  there  pleaded,  and  they  find 
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this  state  of  circumstaDoeB.  Originally  the  third 
article  pleaded  that  there  vas  an  eleration  of  the 
cup  and  paten  beyond  what  was  necessary  for  the 
purpose  of  compljiDg  with  the  terms  of  the  rubric, 
which  directs  that  at  a  particular  part  of  the  prayer 
of  consecration,  when  the  sacred  elements  are  dealt 
with,  the  paten  shall  be  taken  into  the  hands,  and 
at  another  part  that  the  cup  shall  be  taken  into  the 
hand  or  hands  (for  there  is  some  little  variation  in 
the  two  parts  of  the  rubric  itself)  of  the  officiating 
minister.  That  would  hare  been,  as  it  appears  to 
all  their  Lordships,  a  charge  which  woifid  have 
raised  a  distinct  and  definite  issue,  whether  the 
elevation  of  the  paten  or  the  elevation  of  the  cup 
were  or  were  not  a  bond  fide  raisin^c  it  so  far  only  as 
is  necessary  for  anvthing  to  be  raised,  that  is,  to  be 
taken  from  the  table,  or  whether  or  not  tiiere  was 
some  ulterior  purpose,  that  is  to  say,  an  act  of 
elevation  wholly  distinct  from  and  going  beyond 
what  was  necessary  for  the  mere  purpose  of  taJung 
the  paten  and  cup  into  the  hands  of  the  officiating 
minister.  But  the  words,  ''and  otherwise,**  were 
also  inserted  in  the  same  third  article  in  a  part 
which  rendered  it  very  difficult  to  attach  any  definite 
sense  to  them.  Those  words  are  so  vague  that  the 
learned  judge  before  whom  the  case  first  came,  Dr. 
Lushington,  conceived  that  he  could  not  admit  the 
article  in  that  form,  and  that  the  words  introduced 
such  a  degree  of  vagueness  as  to  render  it  im- 
proper to  call  upon  the  respondent  to  answer  the 
charge  in  its  then  shape,  and  therefore  the  learned 

J'udge  said  that  the  article  must  be  reformed. 
n  the  reforming  of  that  article,  those  who  re- 
formed it  appear  to  have  gone  beyond  anything 
that  was  required  by  the  decision  of  the  learned 
judge  in  the  course  of  the  argument  upon  the 
admission  of  the  articles.  They  not  merelv  struck 
out  these  words,  "and  otherwise,"  but  they  also 
materially  varied  the  language  by  describing  defi- 
nitely in  the  reformed  article  the  act  which  had 
been  performed,  namely,  that  it  was  an  elevation  of 
the  elements  "  above  the  head  of  tiie  respondent." 
The  article  then  became  confined  to  that  particular 
mode  of  elevation,  instead  of  being  a  charge  of 
elevation  beyond  what  was  necessary  for  the  proper 
compliance  with  the  rubric,  and,  therefore,  when 
the  sentence  of  the  judge,  which  directs  that  he 
shall  abstain  for  the  future  from  the  elevation  "  as 
pleaded  in  the  articles,'*  is  considered,  it  appears  to 
their  Lordships  that  they  are  necessarily  confined 
to  that  particular  charge  which  is  there  contained, 
and  that  particular  mode  of  elevation  which  is  there 
complained  of.  We  have  been  thus  particular  in 
going  through  all  the  circumstances  of  this  case, 
which  is  left,  as  it  appears  to  their  Lordships,  in  a 
very  unsatisfactory  position,  because  it  is  most  de- 
sirable, and  their  Lordships  are  all  of  opinion  that 
it  should  be  distinctly  understood  that  they  give  no 
sanction  whatever  to  a  notion  that  any  elevation 
whatever  of  the  elements,  as  distinguished  from  the 
mere  act  of  removing  them  from  the  table  and 
taking  them  into  the  hand  of  the  minister,  is  sanc- 
tioned by  law.  It  is  not  necessary  for  their  Lord- 
ships to  say  more  Tbut  most  undoubtedly  less  we 
cannot  say)  than  tnat  we  feel  nothing  has  taken 
place  in  the  course  of  this  cause  that  can  possibly 
justify  a  conclusion  that  any  elevation  whatever,  as 
distinguished  from  the  raising  from  the  table,  is 
proper  or  is  sanctioned.  All  that  their  Lordships 
can  say  upon  the  present  occasion  is,  that  the  point 
has  never  yet  been  in  these  proceedings  raised,  that 
a  particular  and  definite  mode  of  elevation  only  has 
been  averred  and  complained  of,  and  with  that  par- 
ticular and  definite  mode  of  elevation  we  have 
nothing  further  to  do,  because  it  is  conceded  on  all 
sides  that  such  particular  mode  has  been  departed 
from.  It  is  not  for  us  to  say  how  far  the  letter,  to 
which  the  respondent  himself  has  referred,  and  in  a 


part  of  which  he  says  that  the  simple  compllaDcs 
with  the  rubric,  namely,  taking  the  cupand  the  paten 
into  his  hands,  would  be  sufficient  for  the  purpose  oC ' 
satisfying  a  certain  portion  of  his  parishioners  as 
regards  tihe  elevation  of  the  elements,  may  or  maj 
not  have  misled  the  judges  who  had  this  case  before 
them.  They  say  that  the  matter  complained  of 
having  been  discontinued,  had  not  been  complained 
of,  that  is  by  the  articles ;  and  we  have  felt  it  to  be 
right  and  proper  to  say  that  nothing  we  are  now 
determining  can,  therefore,  be  pleaded  hereafter  as 
a  justification  for  any  mode  of  elevation  which  is  to 
be  distinguished  from  the  mere  act  of  removing  the 
elements  from  the  table  and  taking  them  into  the 
hands  of  the  minister.  Inasmuch,  then,  as  the  reve- 
rend respondent  has  said  upon  oath,  and  it  is  not 
now  contravened,  that  his  course  of  procedure  has 
only  been  that  which  he  says  he  adopted  at  the 
time  of  the  first  hearing  of  the  matter,  owing  to 
the  complaint  made  of  the  higher  elevation  spoken 
of  in  the  articles,  their  Lordships  think  thev  can- 
not in  that  state  of  circumstances  say  that  he  has 
thereby  committed  a  breach  of  the  monition  which 
has  been  served  upon  him.  The  third  matter  which 
has  been  complained  of  is  as  follows ;  and  as  to  thii 
matter  their  Lordships  think  the  case  is  open  to 
very  different  considerations :  The  respondent  was 
admonished  '*not  to  kneel  or  prostrate  himself 
before  the  consecrated  elements  during  the  prayer 
of  consecration  ;**  and,  without  going  through  the 
affidavits,  the  exact  state  of  circumstances  may  be 
taken  to  be  as  they  appear  upon  the  affidavits  inade 
by  the  respondent  himself  and  by  Bfr.  Walker,  the 
gentleman  who  was  present  on  the  several  occasioos 
referred  to  in  the  motion.  The  affidavits  in  support 
of  the  motion  stated  distinctly  acts  of  prostration 
and  of  kneeling  during  the  period  of  the  prayer  of 
consecration.  Into  the  details  of  those  affidarits  it 
is  unnecessary  to  enter,  because  in  the  affidavit  of 
the  respondent  there  is  this  which  seems  to  set  the 
case  in  a  very  clear  light  as  far  as  the  facts  are  con- 
cerned. The  respondent  says,  "  I  did  not  on  either 
of  the  days  or  times  mentioned  in  the  affidarits  on 
which  tms  motion  is  founded,  nor  have  I  ever 
since  the  service  of  the  said  monition  on  me, 
prostrated  myself  or  knelt  on  steps  leading  to 
the  Communion  Table,  or  elsewhere,  when 
celebrating  the  Holy  Communion  during  any  part 
of  the  consecration  prayer.  I  admit  that  it  is  my 
practice  during  the  prayer  of  consecration,  when 
celebrating  the  Holy  Communion,"~the  time,  there- 
fore, is  exactly  fixed  to  which  the  monition  would 
apply, — "and  whilst  standing  before  the  holy  table, 
reverently  to  bend  one  knee  at  certain  parts  of  the 
said  prayer,  and  occasionally  in  so  doing  my  knee 
momentarily  touches  the  ground,  but  such  touching 
of  the  ground  is  no  part  of  the  act  of  reverence 
intended  by  me.  Whether  my  knee  may  have  tiina 
momentarily  touched  the  ground  on  either  of  the 
days  mentioned  in  the  said  affidavits  on  which  I  am 
stated  to  be  the  celebrating  priest,  I  am,  of  course, 
unable  to  say.'*  Mr.  Walker  is  a  little  bolder  upon 
that  point,  because  he  says  this, — ^he  was  present  on 
these  days — "  I  say  that  the  respondent  did  not 
prostrate  himself  or  kneel  upon  the  steps  leading 
to  the  Communion  Table  or  elsewhere  at  any  time 
during  the  prayer  of  consecration  on  the  I8th  July 
and  the  14th  Nov.  I8C9,  as  mentioned  in  the  affi- 
davits ;  and  to  the  best  of  my  belief  he  did  not 
touch  the  ground  with  either  of  his  knees  at  all 
during  that  time  on  the  occasions  on  which  the 
respondent  is  accused  of  doing  so.**  Then  he  far- 
ther says  this :  <*  And  having  regard  to  the  posi- 
tions of  the  celebrating  and  assisting  priests  during 
the  consecration  prayer,  as  well  as  to  the  leng^ 
and  nature  of  their  dress,  I  do  not  believe  that  it  is 
possible  for  any  person  in  the  body  of  the  church 
to  say  whether  the  respondent  did  kneel  or  not** 
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Thetefore,  the  case  as  stated  is  this,  Mr.  Mackon- 
ocfaie  hdog  enjoined  against  kneeling  daring  this 
prayer,  admits  a  gesture  which  he  contends  is  not 
kneeling,  bat  he  admits  a  bowing  of  his  knee,  a 
bowing  of  it  to  an  extent  which  occasions  it  at  times 
momentarilv  to  touch  the  ground,  a  bowing  of  it  to 
an  extent  which  renders  it  impossible  (according  to 
Mr.  Walker's  affidayit)  for  anybody  to  see  whether 
he  is  or  is  not  kneeling,— that  is  the  distinct  state- 
ment in  the  affldayits,  riz.,  that  nobody  could  see 
whether  he   is    kneeling   or  not.      First   of  all 
their  Lordships  would   consider  the  literal  que^ 
tio&   which   IS   before   them,  whether  there  has 
been  eren  a  literal  compliance  with  the  monition 
in  this  act  of  Mr.  Mackonochie.    Their  Lordships 
we  all  of  opinion  that  there  has  not  been  even  a 
literal  compliance ;  that  Mr.  Mackonochie  has  knelt ; 
and  that  bowing  the  knee  in  the  manner  which  he 
has  described  is  kneeling ;  and  that  it  is  not  neces- 
sary that  a  person  should  touch  the  ground  in  order 
to  perform  such  an  act  of  reverence  as  will  consti- 
tote  kneeling.    Of   coarse  there  may  be  such  a 
bowing  of  the  knee  as  would  not  amount  to  kneeling 
in  the  sense  of  the  monition,  but  Mr.  Mackonochie 
Tery  properly  says  that  he  takes  no  advantage  of 
any  suggestion  of  that  sort — there  may  be  an  acci- 
dental bowing  of  the  knee,  arising  from  fatigue  or 
otherwise ;  but  here  is  a  knee  bent  for  the  purpose 
of  rererence,  and  in  such  a  manner  that  those  who 
behold  cannot  tell  whether  or  not  what  Mr.  Mac- 
konochie and  Mr.  Walker  call  kneeling,  that  is, 
touching  the  ground  with  the  knee,  has  been  arrired 
at,  and  indeed  Mr.  Mackonochie  says  that  at  certain 
times  his  knee  has  momentarily  touched  the  ground. 
This  seems  to  their  Lordships  to  be  literally  kneel- 
ing.   Bat  the  case  must  be  put  mnch  higher  than 
that,  because  neither  this  tribunal  nor  any  tribunal 
will  sofFer  its  orders  to  be  tampered  with  by  mere 
evasion ;  and  a  mere  evasion  it  would  be,  to  allow 
a  person  when  ordered  not  to  kneel  (the  whole  gist 
and  purport  of  the  order,  as  I  shall  presently  show, 
being  the  kneeling  byway  of  reverence)  to  say,  "  I  did 
all  that  I  could  do  towards  so  kneeling ;  I  bowed 
my  knee ;  I  nearly  touched  the  ground  with  it — I 
did  not  quite  touch  the  ground,  but  I  did  it  in  such 
a  manner  that  all  my  congregation,  aU  who  were 
attending  and  seeing  that  which  I  did,  could  not 
posaibly  tell  whether  I  were  kneeling  in  that  sense 
or  not."    It  would  be  intolerable  to  fdlow  any  order 
to  be  trifled  with  in  such  a  manner  as  must  be  im- 
plied if  their  Lordships  were  to  give  place  for  a 
moment  to  any  such  argument  on  the  part  of  Mr. 
Mackonochie  as  that  this  was  a  compliance  with  the 
order.    Now,  with  reference  to  this  particular  matter 
of  kneeling,  it  is  one,  undoubtedly,  of  very  great  im- 
portance as  regards  the  judgment  which  has  been 
pronounced,  and  the  occasion  of  that  judgment. 
We  cannot  do  better,  with  reference  to  this  part  of 
the  subject,  than  to  call  attention  to  the  purport 
and  Intent  of  the  Book  of  Common  Prayer,  when 
pceecribing  what  is  to  be  done,  and  in  omitting  to 
prescribe  that  which  it  does  not  intend  to  be  done. 
For  that  purpose  I  will  refer  to  the  judgment  which 
was  pronounced  by  Lord  Cairns,  as  the  judgment  of 
the  Judicial  Committee  on  the  former  occasion.  His 
Lordship  thus  expresses  himself  in  that  judgment 
(19  L.  T.  Bep.  N.  S.  505 ;  L.  Rep.  2  P.  C.  382)  :— 
'*  Their  Lordships  are  of  opinion  that  it  is  not  open 
to  a  niinister  of  the  church,  or  even  to  their  Lord- 
ships, in  advising   Uer   Majesty  as  the    highest 
ecclesiastical  tribunal  of  appeal,  to  draw  a  distinc- 
tion, in  acts  which  are  a  departure  from  or  violation 
of  the  rubric,  between  those  which  are  important 
and  those  which  appear  to  be  trivial.    The  object  of 
a  Statute  of  Uniformity  is,  as  its  preamble  expresses, 
to  produce  an  *  universal  agreement  in  the  public 
worship  of  Almighty  Grod,'~an  object  which  would 
be  wholly  frustrated  if  each  minister,  on  his  own 


view  of  the  relative  importance  of  the  details  of  the 
service,  were  to  be  at  liberty  to  omit,  or  add  to,  or 
alter  any  of  those  details.    The  rule  upon  this  sub- 
ject has  been  already  laid  down  by  the  Judicial  Com- 
mittee in  WestertoTiY,  Liddell,  Moo.  Spec.  Bep.  156, 
and  their  Lordships  are  disposed  entirely  to  adhere 
to  it :'  In  the  performance  of  the  services,  rites,  and 
ceremonies  ordered  by  the  Prayer  Book,  the  direc- 
tions contained  in  it  must  be  strictly  observed ;  no 
omission  and  no  addition  can  be  permitted.' "    And 
then  upon  this  very  subject  matter  his  Lordship 
further  proceeds  to  say, — "  There  would  indeed  be 
no  difficulty  in  showing  that   the  posture  of  the 
celebrating  minister  during  all  the  parts  of   the 
Communion   Service   was,  and  that   for  obvious 
reasons,  deemed  to  be  of  no  small  importance  in 
the  changes  introduced  into  the  Prayer  Book  at 
and  after  the  Beformation.  The  various  stages  of  the 
service  are,  as  has  already  been  shown,  fenced  and 
guarded  by  directions  of  the  most  minute  kind,  as 
to  standing  and  kneeling,  the  former  attitude  being 
prescribed  even  for  prayers,  during  which  a  direction 
to  kneel  might  have  been  expected.    And  it  is  not 
immaterial  to  observe  that  whereas  in  the  first 
Prayer    Book   of   King   Edward   VI.,  there  was 
contained  at  the  end  a  rubric  in  these  words: — 
'As  touching  kneeling,  crossing,  holding    up   of 
hands,    knocxing    upon    the    breast,    and    other 
gestures,  they  may  be  used  or  left  as  every  man's 
devotion    servetb,    without    blame,* — this    rubric 
was  in  the  second  Prayer  Book  of  Edward  VI., 
and  in  all  the  subsequent  Prayer  Books,  omitted." 
We  may  further  add  an  observation  as  to  the  ex- 
treme care  which  is  taken  in  the  Prayer  Book  to 
guard  all  persons  who  might  feel  a  scruple  with 
reference  to  kneeling  at  the  reception  of  the  Holy 
Communion  from  any  inference  that  might  thereby 
be  raised  in  their  minds  of  a  nature  contrary  to 
that  which  was  intended  by  the  Prayer  Book  itself 
to  be  expressed,  namely,  any  intention  of  adoration 
of  the  holy  elements.    This  is  most  particularly 
and  carefully  guarded  against,  and  the  reason  for 
such  kneeling  is  explained,  and  said  to  be  "  for  a 
signification  of  our  humble  and  grateful  acknow- 
ledgment of  the  benefit  of  Christ,  therein  given  to 
idl  worthy  receivers,  and  for  the  avoiding  of  such 
profanation  and  disorder  in  the  Holy  Communion  as 
might   otherwise  ensue.''    Then  it  is  explained: 
*'  Yet  lest  the  same  kneeling  should  by  any  persons, 
either  out  of  ignorance  and  infirmity,  or  out   of 
malice  and  obstinacy,  be  misconstructed  and  de- 
praved, it  is  hereby  declared,  that  thereby  no  adora- 
tion is  intended,  or  ought  to  be  done,  either  unto 
the  sacramental  bread  and  wine  there  bodily  received, 
or  unto  any  corporal  presence  of  Christ's  natural 
flesh  and  blood.    For  the  sacramental  bread  and 
wine  remain  still  in  their  very  natural  substances, 
and  therefore  may  not  be  adored ;  for  that  were 
idolatry,  to  be  abhorred  of  all  faithful  Christians." 
And,  acpedn,  carefully  does  our  Church  provide  in 
her  28th  Axticle^against  any  such  adoration  as  we 
have  spoken  of  by  this  ^declaration — **  The  sacra- 
ment of  the  Lord's  Supper  was  not  by  Christ's 
ordinance  reserved,  carried  about,  lifted  up,  or  wor- 
shipped."   Now  that  being  so,  and  it  being  of  the 
utmost  importance  that  for  the  purposes  of  common 
prayer  6U(di  union  should  be  preserved  as  is  essential 
to  the  happiness  and  comfort  of  all  who  are  joining 
in  this  most  holy  ordinance ;  what  can  be  a  greater 
offence  than  the  offence  of  either  bv  addition  or 
omission  occasioning  trouble  or  confusion  in  the 
minds  of  those  who  are  invited  to  join  in  common 
prayer,  and  in  one  common  act  of  reverence  ?    Acta 
of  reverence,  where  necessary,  are  enjoined ;  and  the 
use  of  additional  acts  of  reverence,  where  they  are  not 
enjoined,  is,  according  to  the  judgment  which  has 
been  pronounced  in  this  very  matter,  a  thing  prohi- 
bited. If,  therefore,  the  reverend  respondent,  in  per- 
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forming  his  own  special  act  of  reyerence,  does  it  in 
such  a  manner  that  no  one  can  tell  whether  he  is 
not  doing  the  very  thing  which  he  is  prohibited 
from  doing,  and  has  performed  that  special  act  of 
reverence  at  a  time  when  there  is  no  direction  in 
the  Book  or  Common  Prayer  for  that  performance, 
he  certainly  does  that  which  militates,  in  every 
possible  view  of  the  case,  both  in  letter  and  spirit, 
against  the  monition  which  he  has  received,  and  the 
reasoning  which  occasioned  the  monition    to   be 
issued.    Whether  or   not   Mr.    Mackonochie   can 
reconcile  it  with  his  view  of  what  is  right,  that  a 
judgment  of  this  kind  should  be  so  narrowly  scru- 
tinized, that  every  possible  limit  should  be  placed 
upon  it,   and  that   notwithstanding   the    reasons 
which  are  assigned  for  it,  namely,  the  desire  of 
promoting  uniformity  in  common  worship,  it  should 
be,  as  far  as  possible  evaded,  it  is  not  for  their 
Lordships  to  say.    There  may  be  some  who  feel 
great  grief  and  sorrow  at  any  act  which  may  appear 
to  be  at  variance  with  the  common  charity  and  love 
that  should  induce^us  at  all  times  whenlassembled  for 
worship,  and  most  especially  this  highest  and  holiest 
act  of  worship,  to  be  as  far  as  possible  of  one  mind, 
BO  that  then  at  least  our  unity  be  not  disturbed. 
But  what  one  is  justified  in  saying,  as  regards  the 
act  which  is  now  complained  of  as  a  breach  of  the 
monition,  is  this,  that  it  is  not  possible,  happily,  to 
reconcile  with  the  administration  of  our  law  in  its 
narrowest  sense,  any  mere  evasion  of  that  which 
the   law  sanctions,    of   that  which  the   law  has 
ordered,  by  an  authority  which  binds  this  reve- 
rend gentleman,  as  it  binds  every  subject  of  the 
realm,  to  strict  obedience.    That  obedience  may  be 
rendered  grudgingly,  if  so  it  must  be :  it  may  be 
rendered  in  a  manner  which  I  am  sure  the  reverend 
gentleman  would  not  tolerate  on  the  part  of  any 
of  his  flock,  if  it  were  a  question  of  obedience  to  a 
higher   power;    it  may   be   rendered,    therefore, 
strictly  within  the  limits  which  are  exactly  pre- 
scribed by  the  monition,  but  that  monition  may  not 
be  evaded.   A  mere  literal  compliance  is  not  all 
that  even  the  law  requires ;  the  compliance  most 
not  be  literal  in  a  sense  which  is  but  evasive.  I  will 
not,  in  the  name  of  their  Lordships,  say  more  upon 
what  I  confess  presses  upon  me  individually  very 
strongly,  the  narrowness  of  obedience  shown  by 
the  course  taken,  as  to  keeping  tiie  candles  lighted 
until  the  very  moment  when  they  are  forbidden,  and 
then  extinguishing  them,  and  as  to  the  elevation  of 
the  elements  to  something  whidi,  even  on  the  affi- 
davits themselves,  appears  to  me  to  be  more  .than 
necessary  for  simply  taking  the  cup  and  paten  into 
the  hands  of  the  officiating  dergyman,  since  we 
have  been  obliged  to  hold  that  these  acts  were, 
nevertheless,  in  literal  compliance  with  the  moni- 
tion having  reference  to  the  articles.    But  here,  in 
this  matter  of  the  kneeling,  their  Lordships  find 
that  there  is,  first,  not  even  a  literal  compliance 
with  the  order ;  and,  secondly,  if  upon  any  strained 
interpretation  of  the  word  "  kneeling"  (tor  strained 
as  it  appears  to  their  Lordshipa  it  would  be),  they 
could  arrive  at  the  conclusion  that  they  did  not 
preclude  the  act  of  bowing  one  knee  so  low  that  it 
must  at  times  touch  the  ground,  and  in  a  manner 
which  cannot  possibly  be  distinguished  from  kneel- 
ing by  those  who  witness  the  act ;  still,  if  it  was  a 
representation  of  the  forbidden  act,  as  nearly  as  the 
party  charged  dared  to  represent  it,  and  in  such  a 
guise  as  to  convey  to  all  at  a  distance  the  impres- 
sion that  the  act  of  kneeling  was  really  performed, 
that  would  be  a  species  of  evasion  of  the  order 
which  a  court  of  justice  would  find  it  right  and 
due  to  the  maintenance  of  its  own  force  and  vigour 
to  visit  as  being  itself  a  breach  of  the  order  which 
had  been  made.    For  these  reasons  it  has  seemed 
to  their  Lordships  (and  it  is  the  opinion  of  us  all) 
to  say  that  there  has  been  a  clear  breach  of  this 


special  monition.  Their  Lordships  next  take  i&to- 
consideration  what  is  proper  and  right  to  be  done. 
They  did  not  hear  Mr.  Stephens  upon  the  question 
as  to  whether  or  not  this  tribunal  has  tlie  means  of 
enforcing  its  orders.  Happily  it  has  been  supplied 
(and  I  say  happily,  because  it  would  be  in  vain  Uy 
establish  a  tribunal  which  haa  no  power  to  enforce 
its  orders)  with  abundant  means  for  that  purpose 
by  the  statutes  which  have  been  passed  in  that 
behalf;  but  into  the  examination  of  those  means; 
and  the  different  modes  that  might  be  adopted  for 
that  purpose,  we  are  not,  for  the  reason  I  am  pre- 
sently going  to  mention,  about  to  enter.  In  declining 
to  take  any  more  severe  step  than  that  of  compelling 
Mr.  Mackonodiie  to  pay  the  costs  of  this  discussion, 
their  Lordships  have  had  to  consider  the  affidavit 
which  was  last  made  by  him,  and  to  which  thej 
have  been  desirous  to  give  the  most  favourable 
construction  and  allowance;  and  in  that  affidavit 
Mr.  Mackonochie  very  properly  says  that  he  never 
intentionally  or  advisedly,  in  any  respect,  disobeyed 
the  monition,  or  sanctioned  any  practice  contrary  to 
its  provisions.  I  confess  I  think,  as  I  have  already* 
intimated,  that  Mr.  Mackonochie  takes  an  extremdy 
narrow  view  of  that  which  the  word  "  obedience " 
ordinarily  implies,  when  he  says  that  he  has  endea- 
voured to  obey  this  order,  but  he  does  say  that 
which,  in  a  sense,  for  the  purpose  of  clearing  hia 
contempt,  he  may  have  a  right  to  claim  the  benefit 
of,  that  he  never  intentionally  or  advisedly,  in  any 
respect,  disobeyed  the  monition.  He  now,  we  hope^ 
will  learn  that  mere  literal  compliance  in  a  merely 
evasive  manner  will  not  suffice.  Literal  compliance 
with  regard  to  the  actual  limits  of  the  order  is,  of 
course,  all  that  he  is  held  to  in  law ;  for  an  obedience 
to  the  spirit  of  the  order,  we  can  only  truat  to  his 
own  feelings  and  his  own  conscience.  And  when 
he  thus  teUs  us  that  it  has  not  been,  and  is  not  hia 
desire  wilfully  to  disobey  the  law,  or  to  disregard  ita 
monition,  their  Lordships  think  that  they  are  bonnd, 
upon  this  first  occasion  of  the  matter  b^ng  brought 
before  them  of  any  non-compliance  with  the  order, 
to  allow  Mr.  Mackonochie  the  benefit  of  that 
affidavit ;  and  they  do  not  think  it  neoessaiy,  on 
the  present  occasion,  to  do  more,  after  expressing 
their  opinion  judicially  that  the  mcmition  has  been 
disobeyed  with  reference  to  kneeling  during  the 
prayer  of.  consecration,  than  to  mark  their  diaap- 
probation  of  such  a  course  of  proceeding  by  directing 
that  he  should  pay  the  costs  of  the  present  applica- 
tion.   Their  Lordships  make  no  f  urUier  order. 

Proctors  for  the  appellant,  Afoore  and  CVcrr^. 
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MdMbttfy  Jan.  25, 1869. 

(Before  Fitzoxbald,  B.) 

Chnvassing  hy  the  clergy— Responsibtlity  ofcrauHdat^^ 
Hiring  of  mobs^  Intimidation — Treating — "  Cof 
rupU'* 

In  the  city  of  L,  the  influence  of  the  Raman  Catholic 
clergy  is  very  great,  there  being  either  two  or  three 
clergymen  in  each  parish, 

Sembh,  that  had  they  made  the  cause  of  a  candidate 
their  own,  piving  him  the  ben^t  of  what  might  be 
eqttivalent  tn  its  effect  vpon  the  Section  to  a  committee 
room  in  every  parish  conducted  by  themselves^  they 
being  the  canvassers  ;  and  had  the  amdidate  identidea 
his  cause  with  that  of  the  clergy,  he  would  have  oeen 
responsible  for  their  acts, 

I  In  the  first  part  of  the  2nd  section  of  the  Act  of  18H 
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refiytHCf.  is  made  to  offers  and  promises  antecedeniljf 
to  the  vote  : 

Held,  that  the  Legislature  clearly  intended  the  court  to 
draw  a  prima  facie  reasoiuxhle  inference  Jrcm  the  act 
done  as  to  the  purpose  for  which  it  was  done,  leaving  it 
to  the  other  side  to  rebut  that  inference  if  they  could. 
But  further  that  it  is  for  the  court  to  judge  of  the 
nature  of  the  suspicious  circumstances  from  which  the 
inference  is  drawn,  and  to  act  upon  it  or  not  according 
to  the  conclusion  at  which  it  arrives. 

The  law  relating  to  murder  and  corrupt  practices  com- 
pared. 

(ke  side  hired  and  gave  large  quantities  of  drink  (to 
the  extent  of  300/.  to  400L  in  two  nights)  to  a  nuni' 
her  of  men  and  bogs  to  operate  against  anticipated 
mob  intimidation  on  the  other  side,  out  no  evidence  was 
given  to  prove  that  this  organisation  was  directed 
against  Sectors  or  formed  for  the  purpose  of  being  so' 
directed,  ^or  was  it  proved  that  any  elector  was  pre- 
vented from  recording  his  vote  ; 

Held,  to  be  neither  treating  nor  intimidation, 

A  clergyman  went  direct  frofh  the  polling  booth  in  com- 
pany with  the  personation  agent,  and  was  a  party  to 
giving  a  voter  an  order  upon  a  pubUcan  to  supply  him 
with  drink.  The  clergyman  datied,  however,  that  he 
had  any  comqtt  intention  in  causing  this  order  to  be  so 
given: 

Hdd  that  it  was  not  treating. 

In  order  to  make  treating  corrupt  it  must  operate  to 
change  (he  mode  in  which  the  voter  would  have  voted. 

This  was  a  petition  against  the  return  of  Messrs. 
GaTin  and  Russell,  the  grounds  alleged  being 
bribery,  treating,  and  intimidation. 

Oaffey,  Q.  C,  supported  the  petition,  and 
fy^gan,  Q.  C,  the  defence. 

The  points  of  argument  and  the  evidence  suffl- 
dentlj  appear  in  the  judgment. 

FiTzoESALD,  B. — The  petition  seeks  to  avoid  the 
list  election  for  this  city  upon  the  grounds  of 
bribery,  of  treating,  and  of  undue  influence  ux>on 
the  part  of  the  sitting  members ;  and  those  corrupt 
pnetices  are  charged  in  the  proper  statutable  words 
in  the  petition  in  the  case  of  each  of  the  three  cor- 
nipt  practices.  With  reference  to  the  cases  of 
direct  bribery,  I  think  the  counsel  upon  both  sides 
hsTe,  in  their  able  arguments,  properly  confined 
themselves  to  the  three  cases  of  Eeane,  Ahern,  and 
and  Skeehan,  and  I  shall  confine  mysdf,  in  the  few 
obsenrations  which  I  shall  make,  to  those  three. 
In  Keane's  case  I  have  first  considered  what  must 
be  taken  to  be  the  admitted  facts  of  the  case.  It  is 
dear  that  two  days  before  the  election  he  had  him- 
self joined  the  canvassing  party  of  Tait,  who  was 
contesting  tiie  election  with  the  sitting  members, 
and  he  had  actually  called  upon  Macdonogh,  a 
person  in  the  employment  of  Tait,  to  join  with  him 
tnd  them  in  that  canvass ;  that  was  two  days  before 
the  election,  and  that  could  not,  according  to  the 
facts  prored  before  me,  have  been  earlier  than  the 
Monday.  The  day  before  the  polling  he  had  an  in- 
terview with  the  Hev.  Mr.  M^one,  who  was  one  of 
the  clergymen  of  the  parish  in  which  he  lived ;  and, 
in  the  course  of  that  conversation,  a  promise  was 
made  to  him  with  reference  to  an  old  claim,  which 
it  also  conceded  that  he  had,  or  alleged  that  he  had, 
sgainst  Mr.  Kussell  and  his  agents  for  several  years 
antecedently.  In  the  course  of  that  conversation  a 
promise  was  made  that  if  the  debt  were  a  proper  one 
it  should  be  paid,  or  it  should  be  "  right,*'  or  at 
all  events  a  conversation  took  place  from  which  the 
legitimate  inference  would  be,  that  a  promise  was 
made  that  it  should  be  paid.  He,  who  had  two  days 
before  CAavaascd,  and  who  had  admittedly  this  ante- 


cedent existing  claim,  upon  the  polling  day  votes 
for  Messrs.  Gavin  and  Russell,  and  against  the 
party  for  whom  on  the  two  previous  days  he  had 
been  canvassing.  Now,  those  are  facts  proved  wholly 
independently  of  his  testimony,  and  by  proper  legid 
evidence,  excluding  the  question  of  agency,  which 
the  statutes  desire  me  to  exclude.  Well,  then,  it  is 
proved  also  by  the  evidence  of  three  men  (if  they 
can  be  credited),  that  upon  two  occasions,  one 
almost  contemporaneous  with  the  giving  of  the  vote, 
he  had  told  Macdonogh,  Fife,  and  Barry,  that  he 
would  not  have  voted  as  he  did  vote  unless  the  pro- 
mise had  been  made,  that  is,  unless  his  claim 
should  be  satisfied :  or,  at  least,  according  to  the 
evidence  of  Barr^*,  that  it  would  not  be  safe  for  him 
to  vote  against  Russell,  having  regard  to  the  old 
claim  which  existed.  And,  upon  the  second  occa- 
sion, he  said,  in  the  presence  both  of  Gardiner  and 
Macdonogh,  that  he  had  the  promise,  and  that  he 
had  actually  been  shown  the  money  by  which  the 
old  claim  was  to  be  paid.  Those  are  conceded  facts 
in  the  case.  Now  I  agree  with  Mr.  O'Hagan  in 
his  argument,  that  the  mere  statement  of  an  elector 
or  a  voter  that  he  had  been  bribed  at  an  election 
which  is  passed  ought  not,  and  could  not,  under  the 
late  statute,  be  reUed  upon  as  evidence  against  the 
sitting  members  that  a  bribe  had  been  given  to  the 
man  who  so  alleged  it.  But  I  cannot  agree  that 
that  argument  applies  to  a  case  like  this,  in 
which  what  the  man  says  is  produced,  not  for 
the  purpose  of  proving  the  fact  of  the  promise 
made  to  him  at  all  (which  is  proved  independently 
of  his  evidence,  by  the  evidence  of  Mr.  Malone 
himself),  but  for  a  purpose  for  which  it  is  properly 
receivable  as  evidence  against  all  the  world,  although 
it  rests  more  or  less  upon  what  was  passing  in  the 
man's  own  mind,  which  can  only  be  known  by  in- 
ference. Those  were  the  facts ;  and  I  cannot  but 
think  that  that  was  a  case  calling  upon  aUd  reijuir- 
ing  an  explanation  upon  the  part  of  the  sitting 
members,  supposing  the  question  of  agency  were 
established  against  the  Rev.  Mr.  Malone.  It  is 
evidence  of  a  corrupt  act,  but  it  is  evidenee  of  a 
corrupt  act  which  may  admit  of  explanation.  And, 
before  I  enter  at  all  into  the  question  of  agency,  it 
is  necessary  for  me  to  see  whether,  upon  the  evidence 
given  before  me,  it  is  made  out  to  my  satisfaction  as 
an  act  of  bribery.  The  reasonable  inference  from 
those  facts,  and  it  appears  to  me  the  only  reasonable 
inference,  would  be,  that  there  was  bribery  within 
the  meaning  of  the  statute.  But  what  are  the  facts 
established  besides  that,  which  I  am  bound  to  con- 
sider before  I  can  come  to  the  conclusion  that  the 
promise  was  made  to  this  man  in  order  to  induce 
him  to  give  his  vote  ?  I  need  not  enter  into  the 
case  of  abstaining  from  voting.  The  first  evidence 
I  must  consider  is  this,  that  antecedently  to  the 
election,  ante(^ent  as  far  as  I  see,  and  as  far  as  the 
recollection  of  Mr.  Oronin  goes,  to  the  Monday,  an 
application  had  been  made  to  him  by  this  man. 
Mr.  Cronin  says,  that  at  the  time  when  this 
application  was  made  to  him  his  own  mind 
was  wholly  undecided  as  to  the  part  which  he 
would  take  in  the  election.  That  is  Cronin's 
own  evidence;  but  it  does  not  stop  there, 
because  the  fact  of  his  mind  not  being  made 
up,  he  says,  was  actually  communicated  by  him  to 
the  party  who  was  applying  to  him.  He  says  that, 
more  than  that,  it  was  he  who  asked  Cronin  Tor 
whom  he  intended  to  vote,  and  that  Cronin  told 
him,  in  answer  to  that,  that  his  own  mind  waft 
decided.  Now,  what  does  Cronin  say  (if  I  can 
believe  it),  when  he  was  informed  that  the  man  was 
so  undecided  as  to  his  vote  ?  It  is  (if  Mr.  Cronin 
is  to  be  believed)  that  his  own  mind  was  made  up 
to  vote  for  the  sitting  members,  Gavin  and  Russell^ 
though  he  had  a  cause  of  complaint  against  them. 
That  is  the  eyidence  that  Cronin  gare  of  the  trans- 
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action  ;  he  says,  that  his  mind  being  still  undecided 
up  to  that  moment  as  to  how  he  would  rote,  he  was 
satisfied  that  Mr.  Tait  would  not  show  his  colours ; 
he  communicaied  with  Father  Malone,  and  stated 
the  case  to  him,  and  that  Father  Malone  seemed  to 
think  that  it  was  a  fair  thing  for  the  man  to  be  paid, 
but  he  expressed  some  doubt  as  to  whether  the 
demand  was  a  genuine  demand  or  not,  and  that  he, 
upon  that,  communicated  again  with  the  man  Keane, 
and  a  person  of  the  name  of  Manahan,  who  had 
been  clerk  of  the  solicitor  for  Mr.  Russell  at  the  pre- 
vious election.  He  was  communicated  with,  and 
Cronin  and  Manahan  attended  together  upon 
Father  Malone;  and  upon  that  conversation,  after 
satisfying  himself  as  far  as  he  could  of  the 
justice  of  the  demand.  Father  Malone  said,  that 
if  it  was  so,  it  would  be  fair  for  him  to  be 
paid,  or  he  might  rest  assured  that  he  would  be 
paid.  Well,  that  being  tiie  state  of  the  facts,  if  I 
believe  Cronin,  or  pay  any  attention  to  the  evidence 
of  Father  Malone,  he  thought  that  the  election 
might  be  a  more  favourable  time  for  making  a  claim 
thfui  another.  I  disregard  the  fact  which  Father 
Malone  positively  deposes  to,  that  in  this  he  had  no 
reference  to  ^e  vote.  He  tells  me  that  never 
throughout  the  whole  course  of  the  proceedings  had 
he  entertained  a  doubt  as  to  the  mode  in  which 
Keane  would  himself  vote,  Keane  having  actually 
told  Cronin  twice  antecedently,  that  though  he  felt 
an  injury  had  been  done  to  him  in  respect  to  this 
demand,  still  his  determination  was  to  vote  for 
Gavin  and  Russell.  Now,  this  is  the  question  which 
I  have  to  consider  upon  the  whole  of  the  evidence 
taken  with  the  facts  which  I  have  stated  shortly ; 
am  I,  or  ought  I  to  be  satisfied  beyond  reasonable 
doubt  in  a  case  like  this,  that  that  promise  was 
made  by  Father  Malone  in  order  to  induce  him  to 
give  his  vote ;  for  unless  I  am  satisfied  of  that,  the 
inquiry  into  the  question  of  agency  becomes  imma- 
terial. With  reference  to  what  after  all  is  material 
as  showing  that  the  man's  own  mind  might  have 
been  influenced  to  some  extent  or  acted  upon  by  the 
promise,  that  does  appear  to  me  important  in  all 
these  questions,  but  it  never  can  be  conclusive — 
what  I  have  to  consider  is,  the  purpose  and  in« 
tention  with  which  the  promise  is  given,  and 
what  was  the  actual  effect  produced  upon  the 
man's  mind.  All  I  can  say  is  that,  regarding 
this  as  a  suspicious  transaction,  particularly  with 
reference  to  the  time  at  which  it  occurred,  and  to 
-each  and  all  of  the  circumstances  of  the  case,  satis- 
faction has  not  been  produced  on  my  mind  that 
this  was  an  act  of  bribery.  The  next  case  is  the 
•case  of  Skeehan.  That,  too,  in  many  respects,  is  a 
most  remarkable  case.  This  man  is  a  publican  re- 
siding in  this  town :  it  appears  that  he  had  been 
antecedently  asked  for  his  vote  by  a  person  of  the 
name  of  O'Brien,  and  that  he  informed  O'Brien  that 
he  had  not  made  up  his  mind.  It  appears  that  one 
of  the  clergymen  of  this  parish  (I  think  Mr.  Leahy) 
bad,  upon  one  occasion  at  least,  actually  com- 
municated with  him  upon  the  subject  of  his  vote, 
4md  that  either  he,  or  some  otiier  clergyman  of  the 

£  Irish,  had  called  upon  him.  His  answer  to  Father 
eahy  was  certainly  a  most  remarkable  one,  and 
-has  been  properly  and  ably  commentCMl  upon  by 
Mr.  Murphy,  and  I  Indeed  never  listened  to  a  more 
able  argument  than  Mr.  Murphy's  in  any  case. 
The  question  was,  *<  Are  you  tightened  ?"  and  that, 
•coupled  with  the  fact  that  he  had  intimated  to 
O'Brien,  when  he  canvassed  him  before,  that  his 
mind  was  not  made  up,  is  no  doubt  a  ve^  material 
matter  in  considering  this  case.  Father  Leahy  sub- 
sequently goes  into  the  polling  room,  and  in  the 
polling  room,  at  the  time,  is  the  same  O'Brien  who 
had  antecedently  canvassed  him  for  his  vote,  and 
Scanlan,  the  personation  agent  on  the  side  of  Tait 
and  Pigott.    He  gives  his  vote,  and  either  at  the 


time  of  giving  his  vote,  or  some  very  short  time 
after,  the  Rev.  Mr.  Scott  is  also  in  the  booth.  I 
am  now  speaking  again,  as  in  the  other  case, 
about  facts  as  to  which  there  is  no  controversy 
or  dispute.  The  next  thing  is,  that  O'Brien 
accompanied  by  the  Rev.  Mr.  Scott,  the  clergyman 
of  his  parish,  and  the  personation  agent,  Scimlaa, 
go  together  to  the  house  of  this  man,  almost  direct 
from  the  polling  booth.  In  the  house,  and  while 
they  are  stUl  in  the  shop,  the  man  asks  whether  he 
ought  not  to  get  an  order  as  well  as  other  people. 
Mr.  Scott's  answer  is  a  singular  one  with  reference 
to  the  knowledge  which  several  of  the  other  clergy- 
men seemed  to  have  had  of  its  being  the  usual 
practice  in  elections  and  matters  of  this  kind  to 
give  those  orders.  He  said  that  he  had  no  authority 
to  give  an  order.  The  next  thing  that  happened 
was,  that  he  is  asked  by  the  man  Skeehan  to  go  into 
the  office  which  was  off  the  shop,  an  office  with  a 
door  to  it ;  but  as  I  understood  the  Rev.  Mr.  Sootf  s 
evidence,  it  was  not  wholly  shut  off  from  the  shop, 
because  it  communicated  from  the  counter  behind. 
All  that  the  Rev.  Mr.  Scott  could  remember  of  the 
conversation  which  then^took  place  was,  that  be 
said  he  had  some  old  brandy.  What  answer  he  gave 
to  that  or  anything  further  that  occurred,  Mr. 
Scott  does  not  remember.  It  is  hard,  one  would 
say,  to  resist  the  species  of  inference  that  this  inti- 
mation had  some  connection  with  a  request  for 
an  order  before.  However,  nothing,  so  far  as  it 
appears,  passed  between  them  in  the  office;  and 
with  that  mysterious  intimation  they  come  out, 
and  then  some  other  conversation,  the  nature 
of  which  does  not  appear,  took  place  with  re- 
ference to  the  order,  and  it  ends,  according 
to  Mr.  Scott's  evidence,  by  O'Brien  and  the 
person  who  had  accompanied  him  and  Skehan  and 
Scanlan  from  the  booth  asking  him  if  he  would  be 
safe  in  giving  an  order.  The  answer  which  Mi. 
Scott  gave  was  that  he  thought  he  would  be  safe. 
He  says  that  in  giving  his  answer  what  he  had  refer- 
ence to  was,  the  usual  practice  at  elections  of  giving 
those  orders,  and,  I  presume,  taking  the  chance  ol 
their  being  honoured.  It  is  singular  that  this 
answer  should  come  from  Mr.  Scott,  who  himsdf 
had  refused  to  give  the  order  because  he  had  no 
authority ;  yet  he  so  far  encouraged  O'Brien,  at  all 
events,  to  give  an  order,  though  he  told  me  at  the 
same  time,  when  I  asked  the  question,  that  he  had 
not  the  slightest  reason  to  believe  that  O'Brien  had 
any  authority,  and  he  therefore,  in  his  view,  must 
have  had  precisely  and  identically  the  same  reasons 
for  refusing  to  give  it.  However,  what  follows  after 
that  is  that  they  again  retire  from  the  room  in  whidi 
Mr.  Scott  is,  who  had  declined  to  give  the  order  be- 
cause he  had  not  authority,  but  who  had  told  O'Brien 
whom  he  did  not  know  to  have  any  authority,  that 
he  would  be  safe.  They  leave  Father  Soott^  and 
go  into  the  office,  and  the  order  is  drawn  up  in  the 
office.  Now,  unquestionably,  this  differs  from  the 
former  case ;  and  I  must  say,  that  though  it  is  a 
case  which,  upon  the  face  of  it^  does  appear  to  me 
to  require  explanation,  it  differs  from  the  other 
case  in  one  important  respect,  that  is,  upon  the 
law  as  to  bribery.  Here  there  is  no  evidence 
of  an  antecedent  promise;  in  the  other  case 
there  was  evidence  of  an  antecedent  promise; 
that  is,  a  promise  given  before  the  vote  was  given. 
Here  the  order  is  given  afterwards,  there  being  no 
evidence  of  any  antecedent  promise,  or  at  least  none 
that  I  can  find  in  the  case ;  besides  which  it  is  posi- 
tively denied.  Now,  that  is  one  of  the  first  cases  in 
whidi  the  word  "  corrupt "  enters  into  consideration. 
I  shall  have  to  say  more  about  the  word  *'  corrupt " 
when  I  come  to  tiie  cases  of  treating.  As  to  this 
I  am  satisfied,  that  while  in  the  former  part  of  the 
2nd  section  of  the  Act  reference  is  made  to  offers 
and  promises  so  called,  antecedent?/  to  the  vote,  the 
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Legislature  clearly  intended  the  court  to  draw  a 
prima  facie  reasonable  inference  from  the  act  done 
as  to  the  purpose  for  which  it  was  done,  leaving  it 
to  the  other  side  to  rebut  that  inference  if  they 
could.  I  think  they  intended  something  further  than 
this,  and  that  though  a  favour  or  promise  bestowed 
after  the  vote  was  given  might  raise  suspicion,  if 
there  were  even  a  reasonable  inference,  of  some 
floch  corrupt  purpose  as  has  been  indicated  by  the 
enactment  of  the  2nd  section,  yet  if  the  inference 
was  not  BO  strong  as  to  authorise  the  court  to  act 
upon  that  inference  alone,  without  further  evidence, 
whether  direct  or  circumstantial,  from  which  the 
porpoae  for  which  the  thing  was  done  could  be 
drawn  it  was  not  to  be  acted  upon.  In  my  view 
of  the  matter,  every  forbidden  act  done  for  the 
purpose  mentioned  in  the  Act  is  to  be  regarded 
as  done  for  a  corrupt  purpose;  and  once  show 
that  a  forbidden  act  is  done  for  the  purpose 
mentioned  in  the  Act,  which,  without  reference  to 
the  act  being  forbidden  is  a  purely  innocent  act, 
then  it  becomes  a  corrupt  act  the  moment  that  it  is 
shown  to  be  done  for  the  purpose  indicated.  But  in 
aome  cases  the  act  itself  affords  ground  for  reason- 
able inference  of  the  intention  with  which  the  act  is 
done,  and  there  the  Legislature  has  not  introduced 
tiie  word  *<  corrupt.**  If  the  act  be  proved  to  be 
done,  the  court  is  allowed  to  draw  from  it  the 
ordinary  reasonable  inference,  mrimd  facie,  that  it 
was  done  for  the  purpose  which  it  indicates ;  and 
then  corruption  is  made  out.  But  there  are  other 
cases  which,  for  some  reason  or  another,  as  it 
appears  to  me,  the  Legislature  thought  the  inference 
of  intention  or  purpose  was  not  so  strong,  and  in 
those  cases  it  introduces  the  word  "  corruptly,"  for 
the  purpose  of  showing  that  it  did  not  intend  the 
ordinary  inference  of  intention  to  be  rdied  upon. 
This  can  easily  and  perfectly  be  illustrated.  At  law 
the  malicious  purpose  is  what  constitutes  murder, 
but  homicide  of  itself  raises  the  law  of  inference. 
Was  there  any  such  purpose  ?  The  moment  homi- 
cide alone  is  proved  the  jury  may  infer  from  the 
homicide  alone  the  malicious  purpose.  But  if  the 
Legislature  had  said  that  there  must  be  express 
malice  to  constitude  murder,  the  fact  of  homicide 
would  be  left  still,  as  raising  the  presumption  of 
malice  at  law,  and  would  therefore  be  evidence 
materially  bearing  upon  the  question ;  but,  unless 
the  facts  and  drcumstances  made  something  out  in 
addition,  the  crime  of  murder  would  not  be  com- 
mitted. So  here,  where  the  Legislature  has  not  in- 
troduced the  word  ''corruptly,*'  and  the  natural 
and  reasonable  inference  from  the  act  is  that 
it  was  an  act  done  for  the  purpose  con- 
templated, the  Legislature  has  txeated  it  as 
<Myrrupt,  without  mentioning  anything  more  about 
it.  In  those  cases  in  which  it  seems  to  have  been 
intended  that  the  court  should  not  infer  the  purpose 
Bimply  and  solely  from  the  act,  it  has  introduced 
the  word  "corruptly.**  But  the  whole  proof  of 
corruption,  as  it  appears  to  me,  consists  in  showing 
that  the  forbidden  act  is  done  for  a  purpose  not 
innooent  according  to  the  Act  of  Parliament.  The 
I^egislature  shows  there  maybe  the  giving  of  enter- 
taimnent  to  voters  on  account  of  their  voting  ;  and, 
though  that  be  in  itself  a  forbidden  act,  it  is  not 
forbidden  by  the  section  as  to  corrupt  practices  ; 
therefore,  I  think,  it  was  in  that  case  tiiat  they 
introduced  the  word  "  corruptly  '*  for  the  purpose  of 
allowing  that,  beyond  proving  the  fact  of  entertain- 
ment b^ng  g^ven  to  voters,  you  must  give  evidence 
of  the  purpose.  Therefore  I  am  not  at  liberty  to 
treat  it  as  being  sufOicient  evidence  of  itself  to  put 
the  other  party  upon  explanation.  Now,  that  being 
so,  I  am  bound  to  construe  this  Act,  in  reference  to 
the  last  line  of  the  second  section  of  the  Act  of 
Parliament,  where  the  Legislature  has  introduced 
the  word  "corruptly."    It  appears  to  me  that  I 


must  be  satisfied,  having  reference  to  the  antecedent 
sections,  that  this  gift  given  after  the  election  can, 
from  the  circumstances  of  the  case,  be  shown  to  be 
the  price  of  the  vote.  Here,  again,  the  circum- 
stances are  strong  evidence,'and  are  very  suspicious ; 
but  I  cannot  reject  the  evidence  of  the  parties  to 
it.  O'Brien  and  Scanlan  most  positively  denied  it. 
One  of  the  most  suspicious  circumstances  is  going 
immediately  from  the  man*s  house  to  the  polling 
booth.  They  say  it  was  not  for  the  purpose  of  accom- 
panying him,  but  they  went  (and  they  are  borne  out 
in  this  by  the  testimony  of  Mr.  Scott  himself)  for  a 
wholly  different  purpose,  in  that  direction ;  that  is, 
they  went  to  look  for  the  two  other  voters  who  Uved 
there.  Am  I  to  reject  that  ?  Can  I  treat  that  as 
evidence  which  I  can  entirely  disregard?  Now  I 
concur  entirely  in  the  observations  made  by  Mr. 
Murphy,  that  if  a  gentleman  having  influence  with 
the  Roman  Catholic  clergy  gave  those  orders,  or 
authorised  or  told  persons  that  it  was  safe  to  give 
them,  and  the  orders  were  given,  not  one  half -hour, 
not  one  quarter  of  an  hour,  elapses  before  it  is 
known  through  the  whole  town  in  which  it  is  recog- 
nised ;  and  whether  for  the  purpose  of  profit,  or  for 
the  purpose  of  gain,  or  for  any  other  purpose,  the 
system  of  orders  will  most  assuredly  follow.  There- 
fore, what  I  have  to  deal  with  is  this:  is  it  for  the 
corrupt  purpose  ?  The  Rev.  Mr.  Scott  swears  posi- 
tively that  he  never  did  give  it  for  that  purpose, that 
he  never  thought  of  such  a  thing ;  and  Mr.  Skehan 
says  that  he  had  voted ;  that  he  had  not  interested 
himself  particularly  about  his  vote  at  all ;  and  that 
his  asking  for  the  order  had  merely  reference  to  this 
acknowledged  practice  at  elections.  I  confess  I  am 
unable  to  resist  positive  evidence  upon  oath  of  that 
kind  coming  from  a  quarter  more  particularly  bound 
than  any  other  (if  one  can  be  more  bound  than 
another)  to  speak  what  is  the  solemn  truth.  I 
cannot  upon  mere  inference  decide  this  to  be 
bribery.  With  reference  to  Ahern's  case,  the 
story,  I  think,  is  improbable  in  itself,  and  it  is  not 
satisfactorily  contradicted ;  although,  to  a  certain 
extent,  it  is  contradicted.  The  mere  fact  that  a  man 
going  up  to  poll  at  that  time  should  in  the  interval 
of  a  few  minutes  be  met,  almost  in  the  same  place, 
by  three  persons,  one  of  whom  offered  5/.,  the  other 
10/.,  and  the  third  15/.,  would  immediately  suggest 
the  inference  that  each  of  these  three  persons  must 
have  communicated  with  the  others.  But  I  think 
that  is  most  improbable ;  and  when  I  add  to  that 
the  fact  that  one  of  these  men  had  been  an  agent 
upon  the  opposite  side  and  was  present  in  the  booth 
on  that  occasion,  and  when  I  couple  that  with  the 
mau*s  mode  of  giving  his  evidence  upon  the  table, 
I  could  not  satisfactorily  to  my  own  mind  conclude 
that  there  was  bribery  in  this  case.  Now,  coming 
to  the  conclusion  to  which  I  have  come,  that  these 
acts  of  bribery  have  not  been  established,  of  course 
it  renders  unnecessary  the  consideration  of  the 
question  of  agency;  but,  considering  the  manner 
in  whidi  it  has  been  discussed  in  this  case,  I  think 
it  right  to  guard  myself  as  well  as  I  can  (not  how- 
ever attempting  to  decide  anything  upon  the  matter) 
against  its  being  supposed  that  circumstances  were 
not  proved  in  tMs  case  deserving  of  the  most  serious 
consideration  upon  this  question  of  agency,  as  it  is 
called,  under  the  statute.  And  if,  as  Mr,  Coffey  said, 
this  be  essentially  a  Roman  Catholic  city,  and  if  the 
influence  of  the  Roman  Catholic  clergy  be  enormous ; 
if,  more  than  that,  from  the  position  of  the  great  ma- 
jority of  the  electors  in  the  city,  they  naturally  look  to 
better  educated  men  than  themselves  for  the  manage- 
ment of  their  temporal  as  well  as  spiritual  affairs— if 
that  be  so,  bearing  in  mind  the  organised  condition  of 
the  Roman  Catholic  clergy,  and  the  fact  that  in 
every  parish  iif  the  town  there  are,  at  least,  two  or 
three  clergymen  so  connected  with  the  poorer  class 
of  voters,  a  question  arises  in  which,  as  a  body,  the 
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clergy  are  interested.    If  they  make  the  caase  of 
the  candidate  their  own,  and  gire  him  the  benefit 
of  haying  what  may  be  equivalent  in  its  effect  upon 
the  election  to  a  committee-room    conducted    by 
themBelyes  in  ercry  parish,  they  being  the  can- 
vassers ;  and  if  it  then  turns  out  at  the  time  of  the 
election  that  the  candidate  represents  his  cause  as 
identical  with  that  of  the  clergy,  and  publicly  gives 
out  that  the  question  between  him  and  his  adver- 
saries is  whether  the  clergy  shall  be  put  down  or 
raised  up,  and  is  accompanied  by  them  through  the 
streets  canvassing ;  if  that  be  so,  though  the  par- 
ticular clergyman  of  the  parish  be  not  the  party  who 
accompanied  the  candidate  in  canvassing,  I,  for  my 
part,  will  doubt  long  before  I  say  that  the  candi- 
date is  not,  so  far  as  his  sitting  in  Parliament  is 
concerned,  responsible  for  the  acts  of  those  parties 
in  their  several  districts  and  parishes.    I  can  deter- 
mine nothing,  but  I  say  that  is  a  matter  upon  which 
my  mind  is  by  no  means  satisfied ;  and  if  I  were 
called  upon  to  decide  it  at  this  moment,  my  im- 
pression would   be  decidedly   different  from  that 
which  is  alleged  by  Mr.  Coffey.    I  now  come  to  the 
cases  of  treating,  and,  for  the  purpose  for  which  I 
view  them  they  seem  to  me  to  be  divijible  into 
three  distinct  classes,  each  requiring  a  somewhat 
different   consideration.    No  doubt    Mr.  Murphy 
(of  whose  argument  I  really  can  hardly  say  more 
than  I  have  already  said)  has,  for  the  interest  of  his 
client  argued  that  they  could  be  mixed  together,  but 
it  appears  to  me  that,  considering  the  case,  I  am 
bound  to  separate  them.    I  come  first  to  what  I 
should  consider  as  the  class  which  is  relied  upon, 
namely,  cases  of  mixed  bribery  and  treating ;  and 
those  are,  I  believe,  the  greater  number  of  orders 
given  by  Lynch,  and  tlie  two  orders  given  by  Punch. 
I  leave  out  of  consideration  the  order  for  Skehan ; 
that  belongs  more  properly  to  the  order  of  bribery ; 
for  it  was  an  order  by  which  the  man  might  be 
satisfied  by  taking  the  goods  to  himself  and  giving 
money.    The  second  class  is  what  I  should  call  the 
class  of   pure   treating;  those   are   the  cases  of 
Moloney  and  Manahan.    It  is  impossible  for  me  to 
regard  either  of  those  as  cases  of  mixed  bribery  and 
treating  in  the  way  in  which  it  has  been  propounded 
to  me  here;  liecause,  unless  I  entirely  reject  the 
evidence  of  Father  Moloney  and  Mr.  Manahan,  it  is 
utterly  impossible  to  consider  the  orders  as  given  for 
the  benefit  of  the  public,  and  it  is  that  way,  as  far  as 
I  understand  it,  that  these  cases  were  urged  as  cases 
of  bribery ;  I  mean  bribery  as  dis'.inct  from  treating. 
I  therefore  treat  them  by  themselves.    Then  comes 
the  last,  and,  in  my  mind,  the  most  serious  class  of 
cases,  that  is  the  cases  of  mixed  bribery  and  inti- 
midation (as  they  are  called,  and  properly  called  I 
think)  the  hiring  of  mobs  upon  the  part  of  persons 
in  the  interest  of  Mr.  Russell,  for  the  alleged  pur- 
pose of  putting  down  mobs  upon  the  other  side. 
Well  now,  with  regard  to  the  orders,  the  argument 
used  is  this ;  that  except  the  two  orders  of  Punch, 
all  the  orders  which  have  been  given  are  the  orders 
of  Lynch.    I  think  there  were  twenty- one  orders 
altogether  spoken  to  in  the  course  of  the  evidence. 
Taking  out  of  those  the  three  whidi  again,  if  any 
reliance  at  all  is  to  be  placed  on  the  evidence  of  Mr. 
Leahy,  must  be  taken  out  of  this  class  and  put  into 
those  of  mixed  treating  and  intimidation,  there 
would  remain  about  eighteen,  including  those  of 
Punch*s,  involving  a  sum  of  about  30/.  in  the  whole. 
If  these  seventeen  or  eighteen  orders  were  really 
given  for  the  corrupt  practices  mentioned  in  the  Act, 
namely,  that  of  influencing  votes  and  inducing  men 
to  vote,  and  for  compensation  for  votes  given,  I  find 
the  greatest  difficulty  in  understanding  how  they 
could  be  treated  as  satisfactory  evidence  of  the  pur- 
pose of  bribing  the  public.    I  dwell  more  upon  the 
number  of  them,  because  the  sums,  with  the  excep- 
tion of  those  tvro  of  Punch's,  were  positively  small, 


and  were  not  given  till  after  the  poll  had  closed 
altogether,  and  all  of  them  were  given  by  Lynch. 
They  were  distributed,  two  of  them  to  persons  who 
had  no  wives  and  families ;  and  oue  of  them  at  all 
events,  to  an  unmarried  female.    There  were  seven 
publicans  to  whom  they  were  given  altogether ;  and 
one,  at  least,  was  given  to  a  man  who  had  no 
vote   at   all.     I   find   the   greatest   difficulty    in 
coming  to   the  conclusion  that  these  orders  were 
given  to  bribo   the   public    I   cannot  act    upon 
mere   suspicion    or    tricks    of    the    dection.      I 
must  consider  these  cases  with  reference  to  the 
evidence.    It  did  strike  me  unquestionably,  from 
the  first,  from  matters  which  Mr.  Murphy  has  urged, 
that  the  beginning  of  the  giving  of  these  orders 
was  the  act  of  Mr.  Leahy,  who  gave  them,  for  the 
purpose  of  drinking,  to  this  mob,  hired  by  him,  and 
under  his  directions.    But  he  did  give  them.     He 
could  not,  as  it  appears  to  me,  have  given  them  to 
such  a  man  as  Lynch  or  to  such  a  man  as  Crow, 
knowing  that  orders  of  this  kind  are  ordinarily 
given  at  an  election,  without  the  certain  anticipation 
of  that  fact  being  known  to  the  clergymen.     The 
publicans  have  given  credit  for  every  order  after- 
wards given  ;  but  if  I  am  to  believe  Father  Leahy's 
evidence,  that  this  is  an  account  still  due,  he  would 
unquestionably  be  responsible  for  the  purposes  as  to 
which  the  orders  had  been  applied  by  the  men  in 
whose  hands  he  put  them.    They  were  acting  in  s 
matter  in  which  ho  had  given  them  an  authority  to 
do  something,  though  a  limited  authority.     Yet,  if 
I  come  to  the  conclusion  that  Father  Leahy,  in 
giving  these  orders,  was  not  actuated  by  any  cor- 
rupt practice,  either  with  reference  to  bribing  or 
treating,  unless  they  can  go  further,  and  make  out 
that  the  parties  who  acted  under  him  -gave  them 
for  that  purpose,  there  is  no  evidence  before  me 
that  they  were  given  for  that  purpose.    It  oocura 
to  me  that  if  these  men  were  set  upon  encouraging 
this  practice  of  bribing  for  the  benefit  of  the  wide 
world,  the  last  thing  they  would  attend  to  would 
be   the   interest   of   the   parties   for    whom    Air. 
Leahy   or    any    other    party   was   interested.     I 
am  therefore  without  a  rational  ground  for  coining 
to  the  conclusion  that  the  purpose  for  which  these 
orders  were  given  was  the  benefit  to  the  publicans 
or  any  of  the  purposes  indicated  by  the  counsel  for 
Mr.  Russell.    Now,  with  respect  to  Moloney,  I  ahall 
speak   shortly  upon  those   cases.    How  am  I  to 
come  to  the  conclusion  that  the  orders  given  bj 
Mr.  Moloney,  improper  as  I  conceive  them  to  be ; 
leading,  as  I  think,  to  improper  and  wholly  mis- 
chievous results ;  leading  to  enormous  expense  and 
enormous  drinking,  at  least,  upon  this  occasioii, 
were  given  for  the  purpose  of  affecting  tiie  return 
of  the  member,  supposing  Mr.  Moloney  to  be  the 
agent  of  the  sitting  member;  or  that  they  w&e 
given  to  people  for  the  purpose  of  corruptly  in- 
fluencing their  votes?    If  the  evidence  is  to  be 
believed,  the  persons  for  whose  benefit  they  were 
given  were  the  persons  whose  votes  (there  could 
not  be  the  slightest  doubt)  needed  no  sumnloa 
whatever  of  this  kind.    Lamentable  as  the  reeulta 
of  such  practices  axe,  I  must  act  by  the  law ;  I  must 
go  by  the  strict  construction  of  Uie  Act,  and  I  am 
unable  to  come  to  the  conclusion  that  corrupt  pur- 
poses of  treating  have  been  proved.    Conaequently, 
the  conclusion  which  I  draw  from  the  evidenoe  is, 
that  with  respect  to  those  particular  cases,  there 
was  no  doubt  with  regard  to  their  votes  or  how 
they  would  have  voted.    Nothing  has  been  proved 
in  these  cases,  and  I  must  act  upon  the  evidenoe 
before  me.    If  it  can  be  shown  to  me  that  some  man 
who  had  promised  his  vote  had  changed,  it  would 
be  different;  but  nothing  of  that  kind  is  proved. 
The  evidence  stands  uncontradicted,  that  this  was 
intended  for  the  purpose  of  persons  who  had  voted. 
I  now  come  to  the  last  part  of  the  case,  and  it  is  one 
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that  I  approach  with  the  greatest  pain ;  and  the  whole 
case  is  a  very  painful  one,  ooDsidering  the  persons 
implicated  in  it.  There  was  a  sum  of  between  800/. 
and  400/.  expended  in  a  couple  nights,  or  nearly  so, 
in  giTing  drink  to  yarious  persons,  to  the  number  of 
seTeral  hundreds,  throughout  the  city  of  Limerick, 
for  the  purpose  of  securing  their  services  to  repel, 
if  necessary,  the  force  used  by  the  opposite  side. 
I  will  put  it  no  further.  I  am  told  that  reasonable 
ground  existed  for  terror  on  behalf  of  the  party  who 
was  about  to  canvass  for  Messrs.  Uussell  and  Gavin 
upon  the  Monday,  the  day  before  the  day  of 
*<  nomination ; "  that  these  terrors  were  entertained 
bj  a  grave  assembly  of  magistrates  and  clergymen 
^for  that  is  the  way  it  has  been  put  to  me  by  the 
ooonsel  for  the  sitting  members ;  that  they  were 
terrified  by  the  demonstration,  some  of  which  they 
law,  more  of  which  they  heard ;  by  articles  in  the 
newspapers,  written  against  some  of  them  person- 
ally, which  caused  them  to  be  seriously  apprehen- 
sire  of  going  out  upon  their  canvass.  It  does 
appear  that  some  of  them  actually  refused  to  go  out 
canvassing,  and  left ;  and  as  far  as  I  can  gather,  the 
whole  thing  seems  to  have  been  in  confusion  upon 
that  day.  After  those  persons  had  left  (and  Mr. 
Leahy  was  among 'those  who  left)  the  canvassing 
party  did  go  out.  Mr.  Murphy  has  truly  put  it 
that  there  was  some  actual  demonstration,  and 
dren  a  threat  of  violence  used  by  a  person  of 
the  name  of  Larry  Kelly  to  one  clergyman; 
and  it  does  appear  that  the  whole  feeling  of  the 
crowd  collected  was  changed  by  that  circum- 
stance, and  by  the  address  of  the  clergymen.  What 
is  the  conclusion  to  which  the  assembly  of  magistrates 
and  clergymen  really  came,  attending,  as  they  had 
a  right  to  do,  by  the  side  of  the  sitting  members, 
Major  Gavin  and  Mr.  Bussell?  The  first  thing 
fhey  did  was  to  send  for  the  bookkeeper  of  the  can- 
didate in  whose  cause  they  were  interested,  and  to 
instruct  him  to  provide  persons  who  were  to  resist, 
if  necessary,  the  violence  threatened  upon  the  other 
dde,  and  to  put  it  down.  The  assembly  of  magis- 
trates interested  upon  that  particular  side  deter- 
mine to  call  upon  the  bookkeeper  of  the  party  in 
whose  return  they  are  interested  to  set  about  pro- 
Tiding  a  mob  for  the  purpose  of  protecting  them  and 
counteracting  the  mob  upon  the  other  side.  That 
is  the  conclusion  come  to  by  the  magistrates  and 
clergymen.  And,  accordingly,  this  man,  the  book- 
keeper, does  proceed  upon  this  duty,  and,  so  far  as  I 
can  gather,  the  whole  of  the  next  two  nights  he 
spent  in  going  through  the  public  houses  of  the 
aty,  treating  the  various  men  in  the  employment 
of  Messrs.  Russell  and  otherwise,  for  the  purpose  of 

Stting  them  to  act  for  them  upon  the  nomination 
y ;  but  that  is  not  all ;  one  of  those  magistrates 
communicates  with  two  at  least  of  those  clergymen : 
to  one  of  them  he  gives  lOOl  for  the  purpose  ot 
railing  men,  without  even  the  responsibility  that 
might  attach  to  the  agent  of  the  other  side 
if  put  into  such  a  position  as  that  It  is  to 
that  man  Crow,  who  was  upon  the  table,  that 
the  instructions  were  given.  He  is  to  provide 
himself  with  persons  like  himself  for  this  peaceable 
mode  of  putting  an  end  to  what  had  stricken  such 
tenoT  into  the  hearts  of  the  clergymen  and  magis- 
trates. In  another  case  the  sum  of  150/.  was  used 
rimilarly,  being  supplied  by  a  magistrate  to  a  clergy- 
man. For  what  purpose  ?  It  was,  as  Mr.  Conway, 
another  clergyman,  said,  to  get  the  boys  of  the  town, 
a  specimen  of  whom  we  had  upon  the  table  in  the 
throe  witnesses,  Skehan,  Hayes,  and  Crow,  and 
accordingly  that  is  done.  Whatever  view  I  may 
personally  take  of  this  transaction,  it  is  another 
question  whether  it  comes  either  within  treating  or 
fatimidation.  As  to  intimidation,  I  cannot  see  how 
the  evidence  applies  in  the  absence  of  proof  that  it 
WM  directed  against  electors,  or  wm  organised  for 


that  purpose.  I  have  not  the  evidence  of  a  single 
elector  who  was  prevented  in  any  way  whatever 
from  voting  ;  not  a  particle  of  evidence.  Then  how 
can  I  bring  it  within  intimidation  under  the  Act  of 
Parliament  ?  To  bring  it  within  the  definition  of 
treating  is  still  more  cQfficult,  because,  whatever  I 
may  tlunk  of  this  misguided  league,  if  the  purpose 
really  were  simply  and  solely  the  putting  down  a 
mob,  how  can  I  treat  it  as  one  of  the  corrupt  pur- 
poses mentioned  in  the  Act?  Supposing  I  were 
satisfied  that  a  hot  and  intemperate  partisanship 
had  induced  men  to  be  so  unscrupulous  with  regard 
to  the  lives  and  persons  of  their  fellow  citizens  as 
to  trust  the  safety  of  the  city  to  a  contact  between 
the  mob  raited  by  themselves  and  the  mob  which 
they  say  was  raised  by  the  other  parties,  even  then 
the  case  would  not  be  brought  within  the  statute. 
I  wish  I  could  say  that  this  wicked  folly  would  not  be 
properly  described  as  acts  of  hot  intemperate  partisan- 
ship leading  to  an  unscrupulous  disregard  of  the 
lives  and  persons  of  their  fellow  citizens.  It  is  true 
that  no  direct  or  distinct  evidence  has  been  given 
before  me  of  evil  results  as  regards  injury  to  pro- 
perty or  injury  to  life  resulting  from  this  which,  I 
repeat  again,  was  a  wicked  folly.  I  have  heard  of 
one  house  being  wrecked ;  but  there  was  not  a  single 
instance  in  which  direct  evidence  was  given  either 
as  to  hearsay  or  as  to  anything  else,  that  injury  was 
done  to  person  or  property  by  what  is  called  the 
mob  of  Tait.  But  while  I  admit  that  there  is  no 
direct  evidence  upon  the  other  side  of  injury  done 
after  this  wicked  folly  was  perpetrated,  it  is  impos- 
sible that  I  can  shut  my  eyes  to  the  mode  in  which 
gentlemen  in  the  position  of  magistrates  answered 
questions,  hinting  at  excesses  of  that  kind  by  draw- 
ing a  distinction  which  they  have  drawn  in  this 
case  between  knowledge  and  rumour.  However,  it 
has  failed  in  satisfying  me  that  this  last  head  has 
been  sustained  on  behalf  of  the  petitioners.  It  will 
therefore  be  my  duty  to  certify  to  the  Speaker  that 
the  sitting  members  are  duly  elected. 

Coffejf  applied  for  costs. 

FiTZOEBALD,  B.  Stated  that,  according  to  Parlia- 
mentary practice,  he  could  not  give  costs  unless  he 
were  prepared  to  pronounce  the  petition  frivolous 
and  vexatious,  which  he  was  not  prepared  to  do. 


V.  C.  JAMES'S  OOXTBT. 

Beported  by  W.  H.  Bsnkbt  and  B.  T.  Boult.  Esqrs., 
Borristers-at-Law. 


Tuesday,  Dec.  7,  1869. 

DfiE&s  V.  Bailey. 

Practice — Nominal  defendant 

A  nominal  defendant  (clerk  to  a  hoard  of  health)  must 
answer  the  plaintiff^s  bill  in  his  official  capacity. 

An  application  to  remove  his  name  from  the  record  on 
the  ground  of  v>ant  of  interest  refused. 

This  yras  a  demurrer  to  the  plaintiff's  bill. 

As  the  point  reported  bas  only  reference  to  the 
question  of  practice,  it  is  unnecessary  to  give  a 
detail  of  the  statements  of  the  bill.  It  may  be 
sufficient  to  say  that  it  was  filed  against  the  defen- 
dant Wm.  Bailey,  clerk  to  the  Aldershot  Local 
Board  of  Health.  The  Public  Health  Act  of  1848 
(11  &  12  Vict.  c.  63),  provided  that  the  district 
local  board  might  be  sued  in  the  name  of  the  clerk. 
By  the  29  &  80  Vict.  c.  90,  s.  46,  however,  "  the 
local  boards  of  the  kingdom  are  incorporated,  and 
may  now  be  sued  in  tiieir  own  names." 

The  demurrer  was  on  the  ground  of  want  of 
equity. 

H,  M,  Jackson  in  support  of  the  demurrer. 
Q,  Whithtad,  for  the  plaintiFs  bill. 
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The  Vics-Ghamcbllob  sftid  that  it  was  quite 
dear  the  demurrer  must  be  allowed,  but  that  under 
the  circumstances  there  must  of  course  be  given 
leave  to  amend. 

Jackson  then  asked  that  the  name  of  Mr.  Bailey 
might  be  removed  from  the  record. 

The  Vice-Ghuvcbllor  said  that  it  did  not  appear 
to  him  that  the  name  of  the  clerk  ought  to  be  re- 
moved from  the  record.  He  must  answer  the  bill 
in  his  official  capacity.  The  discovery  he  could 
give  might  be  of  importance  to  the  defendant's  case. 
The  demurrer,  however,  must  be  allowed.  Usual 
costs  to  be  paid  by  plaintiff,  with  liberty  to  amend. 

Order  accordingly. 

Solicitors :  Bicknell  and  Jortin ;  J,  Lott. 


CROWN    OASES  BESEBVED. 

Reported  by  Johx  Thokfioh.  Eaq.,  Barriater'At-Law. 

Saturday,  Nov,  13,  1869. 

(Before  Eellt,  C.  B.,  Martin,  B.,  Blackburn, 
Lush  and  Brett,  J  J.) 

Reg  V,  Raudkitz. 

Evidence — London  Gazette — Production. 

The  mere  production  of  a  copy  of  the  London  Gazette 
purporting  to  he  printed  by  authority^  containing  an 
advertisement  of  adjudication  of  bankruptcy  is  suffi- 
cient proof  of  the  adjudication  of  bankruptcy  under 
the  12  j*  13  Vict.  c.  106,  s.  240. 

Case  reserved  for  the  opinion  of  this  court  by  the 
Becorder  of  the  City  of  London. 

At  a  session  of  the  Central  Criminal  Court  on 
the  19th  Aug.  1869,  Sidney  Baudnitz  was  tried 
before  me  on  an  indictment  charging  him  with  ob« 
taining  goods  on  credit,  within  three  months  of 
adjudication  of  bankruptcy  against  him  with  intent 
to  defraud. 

To  prove  the  adjudication  of  bankruptcy  against 
him,  tiiere  was  tendered  in  evidence  and  admitted 
by  me  the  annexed  printed  document  purporting  to 
be  the  London  Gazttte,  and  purporting  to  advertise 
the  adjudication  of  bankruptcy.  It  does  not  upon 
its  face  purport  to  be  printed  by  the  Queen's  printer. 

Mr.  Metcalfe,  for  the  prisoner,  objected  that  this 
document  must  be  proved  to  be  the  London  Gazette 
before  it  could  be  admitted  as  evidence  of  its  con- 
tents or  of  the  adjudication. 

The  prisoner  was  convicted,  and  there  being  no 
other  evidence  of  the  adjudication  of  bankruptcy,  I 
reserved  the  question  for  the  decision  of  the  Court 
for  the  consideration  of  Crown  Cases  Reserved: 
ITHiether  the  above  document  was  sufficiently 
proved  to  be  the  London  Gazette  ? 

If  the  court  should  be  of  opinion  that  the  above 
evidence  was  insufficient,  the  conyiction  must  be 
reversed. 

The  prisoner  is  in  gaol  awaiting  judgment.  See 
R  V.  lorsyth,  Rus.  &  Ry.  277  (a). 

Russell  Gurnet. 

Metcalfe  for  the  prisoner.  The  evidence  received 
was  inadmissible.  The  objection  to  the  reception  of 
the  evidence  is  based  upon  Reg.  v.  WaUace,  17  Lr. 
Com.  Law  Rep.  207,  where  the  defendant  was 
charged  upon  an  indictment  under  the  statute 
II  Vict.  c.  2,  for  the  better  prevention  of  crime  and 
outrage  in  Ireland,  for  having  a  pistol  and  gun- 

(a)  In  fi«x  y^Foray^hy  Boa.  &  By.  274.  to  prove  notice  in  the 
Xonoon  Qauiie  of  issuing  a  commianon  of  bankruptcy,  a 
paper  purporting  to  be  the  QiutiU  was  put  in  out  no 
evidence  was  given  that  it  was  bought  at  tne  office  of  the 
Kinsr'a  printer,nor  any  further  evidence  beyond  the  mere 
production.  The  jtidges  seemed  to  think  (nc)  that  tiie 
production  of  the  G<ume  would  be  sufficient  without  proof 
of  its  being  bought  of  the  QoxtiU  printer,  or  where  it  came 
rom. 


powder  within  the  proclaimed  district  of  Shank- 
hill,  and  a  copy  of  the  Dublin  Gazette  was  ten- 
dered in  evidence  containing  the  proclamation 
of  the  district  purporting  to  be  printed  and  pub- 
lished at  the  Dublin  GazelU  Office,  No.  87,  A. 
street,  by  A.  T.  of,  &c,  and  under  the  title  were 
the  words,  ^*  Published  by  authority,'*  but  it  was 
held  not  to  be  evidence  within  the  11  Vict  c  2, 
s.  21,  which  enacted  that  the  production  of  the 
Dublin  Gazette,  purporting  to  be  printed  by  the 
Queen's  printers,  containing  the  publication  of  any 
proclamation  imder  the  Act  should  be  deemed  and 
taken  as  conclusive  evidence  in  all  courts  of 
justice  in  Ireland  of  all  facts,  &c.  In  that  case 
there  was  nothing  to  show  by  what  authority  the 
paper  was  printed.  So  in  this  case  all  that  appeared 
was  a  paper  purporting  to  be  the  London  Gazette, 
Surely  that  is  not  sufficient  to  let  it  in  as  evidence 
of  the  London  Gazette.  In  Jiex  v.  Holt,  5  T.  R.  43e, 
the  London  Gaztte  put  in  evidence  purported  to  be 
printed  by  the  King's  printer.  TLush,  J. — Sect. 
240  of  12  &  13  Vict  c.  106,  says  tfiat  a  copy  of  the 
London  Gazette,  and  of  any  newspaper  containing 
any  such  advertisement  as  by  the  Act  directed,  shall 
be  evidence  of  any  matter  therein  contained.  The 
only  question  is,  was  this  shown  to  be  the  Landau 
Gazette?]  To  show  that  it  should  have  appeared 
to  purport  to  be  printed  by  the  Queen's  printer. 
[Brett,  J. — ^If  there  is  evidence  on  which  the 
judge  was  reasonably  satisfied  that  it  was  the  Lotion 
Gazette,  was  it  not  admissible?]  More  most  be 
shown  than  the  mere  title  London  Gazette. 

Giffard,  Q.  C.  and  Besley,  for  the  prosecution,  were 
not  called  upon  to  argue. 

Kellt,  C.  B.— The  conviction  must  be  affirmed. 
In  Reg.  v.  Wallace,  the  words  of  the  statute  which 
makes  a  copy  of  the  Dublin  Gizetie  evidence  of  the 
proclamation  are,  that  the  production  of  the  DaUin 
Gazette  purporting  to  be  printed  by  the  Queen's 
printers,  containing  the  publication  of  any  procla- 
mation under  the  Act  should  be  conclusive  eyidence 
of  all  such  facts,  &c.,  but  there  are  no  such  words 
in  sect.  240  of  the  Bankruptcy  Act  (12  &  13  Vict 
c.  lOG)  upon  which  the  present  question  depends. 
Reg.  V.  Wallace,  is  in  effect  an  authority  against 
Mr.  Metcalfe's  contention,  for  the  judges  said  if  the 
paper  had  purported  to  be  printed  by  the  Qaeen'i 
printers  it  would  have  been  sufficient.  The  objec- 
tion therefore  fails,  and  the  mere  production  of  the 
paper  purporting  to  be  the  London  Gazette,  and  to 
be  printed  by  authority,  was  sufficient  proof  of  the 
adjudication  of  bankruptcy  of  the  defendant 

The  rest  of  the  Court  concurred. 

Conviction  affirmed. 


JUDICIAL    COMMITTEE    OF 

PBIVY    COVNCILu 

Reported  by  Douglas  Kivoerou),  Esq..  BaniBter-«t-lAw. 

June  22  and  Juiy  17,  1869. 

(Present :  The  Right  Hon.  Sir  William  Eblb,  the 
Lord  Chibf  Barow  (Sir  Fitzroy  Kelly),  Sir 
Robert  Philuxore,  and  Sir  Joseph  Napebs.) 

The  AnoRHBT-GBNBRAL  FOR  New  South  Wales 
(app.)  V.  Michael  Murphy  (resp.) 

New  South  Wales — Conviction  for  felony -•  Venire  de 
novo — New  trial — Access  of  fury  to  newspapers'-' 
Jurisdiction  of  Supreme  Court  of  New  South  Woks 
— Irregularity  not  avoiding  verdict — Remedy. 

The  respondent  was  tried  for  murder,  at  a  session  o/ 
and  terminer  and  gaol  delivery  in  New  South 
was  convicted  and  sentenced  to  death. 

Afterwards  an  application  on  behalf  of  the  prisoner  was 
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made  to  the  Supreme  Court  of  the  cohny^  Bitting  in 
banco,  for  a  rule  to  show  cauae  why  a  ventre  facias  de 
novo  should  not  issue  for  the  tried  of  the  prisoner. 
On  further  affidavits  the  rtUe  was  made  0580- 
lute,  <tnd  it  was  also  ordered  that  a  suggestion 
should  be  made  on  the  record  to  the  effect  that  after  the 
jury  had  been  empaneUed,  and  be/ore  verdicty  the 
jurors  were  allowed,  during  certain  adjournments  of 
the  court  for  the  night,  by  the  officers  of  the  sheriff 
havit^  charge  oj  them,  to  have  access  to  and  free 
perusal  of  certain  newspapers  containing  reports  of 
the  evidence  from  day  to  day  ;  and  that  the  last-men- 
tioned trial,  by  reason  of  the  matters  so  suggested,  was 
not  according  to  law,  but  was  irregular  and  void. 
This  suggestion  wasfoilowed  by  an  entry,  purporting 
to  be  an  ordtr  that,  for  the  cause  ctforesaid,  the  judg- 
ment on  the  said  verdict  be  vacated,  and  that  the 
sheriff"  cause  a  jury  anew  to  come. 

Held  (reversing  the  judgment  oj  the  Supreme  Court  of 
New  South  Wales),  that  the  above  order  vacating  the 
judgment  upon  the  verdict,  and  for  a  venire  facias  de 
novo  was  invcdid : 

First.  Because  this  u>a9  substantiallu  an  attempt  to  grant 
a  new  trial  on  the  ground  that  the  conviction  was  im- 
satisfactory  by  reason  of  irregularity  in  the  conduct  of 
the  trial,  and  the  discretion  to  grant  new  trials  does 
not  extend  to  cases  of  felony :  (R.  v.  Bertrand,  16 
L.  T.  Rep.  N.  S.  762,  followed.) 

Secondly.  Because  tlie  Supreme  Court  sitting  in  banco 
had  not  jurisdiction  to  take  cognizance  as  a  court  of 
cppeal  of  the  judgment  pronounced  at  the  session  of 
oyer  and  terminer,  which  had  come  to  an  end  before  the 
session  in  banco  began. 

Thirdbf.  Because  the  evidence  was  insufficient,  in  that, 
on  mere  hearsay  information,  it  showed  only  possible 
access  by  the  jury  to  newspapers,  trithout  shounna  that 
the  newt^pers  contained  matter  tending  to  influence 
the  jury  improper^,  or  that  they  were  ever  read'by  the 

7%e  cases  in  which  a  verdict  upon  a  charge  of  felony  has 
been  held  to  be  a  nullity,  and  a  venire  facias  de  novo 
awarded,  have  been  cases  of  dtfect  qf  jurisdiction  in 
respect  of  time,  place,  or  person,  or  cases  of  verdicts  so 
insufficiently  expressed  or  so  ambiguous  that  a  judg- 
ment could  not  be  founded  thereon;  but  there  is  no 
authority  for  holding  a  verdict  of  conviction  or 
ctcquittal  in  a  case  of  fehmy,  delivered  before  a  com- 
petent tribunal  in  aue  form,  to  be  a  nullity  by  reason 
of  some  conduct  on  the  part  of  the  jury,  considered 
unsatisfactory  by  the  court. 

If  irregularity  occurs  in  the  conduct  of  a  trial  not  con- 
stituting a  ground  for  treating  the  verdict  as  a  nullity, 
the  remedy  to  prevent  a  failure  of  justice  is  by  applica- 
tion to  the  authority,  with  whom  rests  the  discretion 
either  of  executing  the  law  or  commuting  the  sentence. 

This  was  an  appeal  from  a  jadgment  of  the 
Sapreme  Court  of  New  South  Wales  deliyered  on 
Sept.  24,  1867.  The  appellant,  the  Hon.  James 
Martin^  Her  Majesty's  Attorney-General  for  the 
colony  of  New  South  Wales,  sought  to  obtain  the 
lerersal,  alteration  or  Tariation  of  that  judgment. 

The  main  facts  of  the  case  were  as  follows : — 

On  the  12th  Aug.  1867  an  information  was  filed 
in  the  Supreme  Court  of  the  said  colony,  at  Sydney, 
bj  the  appellant,  as  attorney-general,  that  the  re- 
spondent did,  on  the  22nd  Nov.  1865,  at  South 
Creek,  in  the  said  colony,  feloniously,  wilfully,  and 
of  maUce  aforethought,  kill  and  murder  one  Samuel 
Hassan. 

To  this  information  the  respondent  pleaded  not 
guilty,  and  issue  was  joined  thereon. 

The  respondent  was,  on  the  19th,  20th,  and  21st 
days  of  Aug.  1867,  at  the  session  of  the  said  court 
of  oyer  and  terminer  and  general  gaol  delivery  then 
holden,  tried,  upon  the  said  information,  before  the 
Hon.  Alfred  Cheeke,  one  of  the  judges  of  the  said 


court,  and  a  jury  of  twelve  jurors  duly  empanelled 
and  sworn. 

After  having  heard  the  evidence  for  the  Crown 
and  the  prisoner,  and  having  been  addressed  by  the 
counsel  for  the  Crown  and  the  prisoner  respectively, 
and  chargei  by  the  said  judge,  the  jury,  on  the  said 
21st  Aug.,  retired  from  the  bar  of  the  court  to 
consider  their  verdict.  On  the  following  day  they 
returned  into  court,  and  by  their  foreman  stated 
that  they  had  not  agreed,  and  were  not  at  any  time 
likely  to  agree  concerning  their  verdict ;  and  having 
been  then  kept,  without  separating,  for  the  space  of 
upwiurds  of  three  days  and  three  nights— during 
more  than  twenty-seven  hours  of  which  they  had 
been  deliberating  on  the  matters  before  them — they 
were  discharged  by  the  judge  from  giving  any 
verdict. 

The  respondent  was  again  tried  on  the  said  in- 
formation at  the  next  session  of  the  said  supreme 
court  as  acourt  of  oyer  and  terminer,  and  general  gaol 
delivery,  on  the  10th,  11th,  12th,  ISth,  and  14th  Sept. 
1867,  before  the  Honourable  Peter  Fawcett,  one  of 
the  judges  of  the  said  court,  and  another  jury,  duly 
empanelled  and  sworn.  And  on  the  said  14th 
Sept.  the  jury  found  that  the  respondent  was  guilty 
of  the  felony  and  murder  charged,  and  thereupon 
the  respondent  was  by  the  court  sentenced  to  death. 

After  the  adjournment  of  the  court  on  the  even- 
ings of  the  said  lOtb,  Uth,  12th,  and  18th  Sept 
respectively,  the  said  jurors  were  lodged  at 
"  Butt's"  Metropolitan  Hotel  in  Sydney,  under  the 
charge  of  the  sheriff's  officer.  During  the  times 
when  they  were  at  such  hotel,  and  before  giving 
their  verdict,  the  said  jurors  were  allowed  the  use 
of  the  newspapers  of  the  day,  containing  alleged 
reports  of  the  trial  so  far  as  it  had  gone.  The 
heading  of  the  report  in  one  of  such  papers  was 
"  The  South  Creek  murder  case,"  and  in  one  report 
the  following  passage  was  contained :  "  The  witness 
was  cross-examined,  but  was  not  shaken  in  his 
evidence." 

The  said  jurors  were  also  allowed  during  the  time 
of  their  sojourn  at  the  said  hotel  to  hold  communi- 
cation, without  the  permission  of  the  presiding  judge, 
with  persons  other  than  the  officers  in  charge  ox 
them ;  but  such  communications  had  no  reference  to 
the  matters  in  issue. 

On  the  19th  Sept.  1867,  a  rule  was  granted  by  the 
said  Supreme  Court,  calling  upon  the  appellant  to 
show  cause  why  a  venire  de  novo  should  not  issue  for 
the  trial  of  the  respondent  on  grounds  appearing  in 
an  i^davit  of  James  Hart,  referred  to  in  the  said 
rule,  and  which  grounds  were  in  substance  that  the 
said  jurors,  i^ter  they  had  been  empanelled  to  trv* 
the  said  case,  and  during  their  sojourn  at  the  said 
hotel  and  before  they  dSivered  their  verdict,  were 
allowed  the  free  use  of  the  said  newspapers  contain* 
ing  the  said  reports,  and  that  without  the  permis- 
sion of  the  presiding  judge,  but  with  no  reference  to 
the  matters  in  issue,  intercourse  was  permitted 
between  the  said  jurors  and  other  persons  not  being 
in  charge  of  them  during  the  time  they  were  at  the 
said  hotel. 

On  the  24th  Sept.  1867,  the  said  rule  was,  after 
reading  certain  further  affidavits,  and  after  hearing 
counsel  for  the  Crown  and  for  the  respondent,  made 
absolute,  and  by  such  rule  absolute  it  was  ordered 
that  an  entry  should  be  made  on  the  record  of  the 
respondent's  conviction  of  the  said  charge  to  the 
effect  that,  after  the  jury  had  been  empanelled  to 
try  the  case,  and  before  they  delivered  their  verdict, 
they  were  improperly  allowed  the  free  use  of  the 
newspapers  of  the  day  which  contained  reports  of 
the  trial  as  far  as  it  had  gone,  in  one  of  which  news- 
papers the  heading  given  was  <*  The  South  Creek 
Murder  Case,"  and  lastly  that  a  venire  facias  de  novo 
should  issue  for  the  trial  of  the  respondent  upon 
the  said  charge.     The  judgment  below  was  not 
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written,  but  the  reatong  for  that  judgment  were 
afterwards  stated  for  the  purpose  of  the  appeal,  and 
were  as  follows  :— 

Stephen,  C.  J. — ^I  am  of  opinion  that  there  most 
be  a  venire  de  nova.  It  is  laid  down  in  Tidd's  Prac- 
tice, 2  vol.  953  (8th  edit.),  citing  a  note  to  Dames 
T.  Pierce,  2  T.  R.  126,  that  a  t;<Rirfl  de  novo  is  grant- 
able  when  the  jury  have  misconducted  themselves. 
The  authority  quoted  for  this  position  is  a  case 
mentioned  in  2  Strange,  887.  In  Viner's  Abridg- 
ment, title  '*  Trial,*'  K.,  g.  4,  it  is  said  that  "  capiaa 
was  awarded  against  the  under-sheriff  charged  to 
keep  a  jury,  and  he  permitted  them  to  go  and  to 
have  meat  and  drink,  for  he,  upon  his  examination, 
confessed  the  matter,  which  is  of  record  now,  and 
he  is  an  officer,  &c.,  and  tiierefore  capias,  &c^  and 
against  the  jury,  because  the  matter  is  only  sur- 
mise, venire  facias  was  awarded,  and  another 
venire  facias  between  the  parties  at  issue  to  return 
a  new  jury."  In  the  margin  it  is  added,  that 
Brooke  says,  'Mt  seems  that  this  matter  was  con- 
fessed or  notably  proved,"  Br.  Jurors,  pi.  12.  In 
Hale's  Pleas  of  the  Crown,  p.  800,  it  is  said  that 
*'if,  after  the  jury  sworn,  either  party  deliver  a 
piece  of  evidence  to  the  jury,  and  the  verdict  is 
given  for  him  that  delivered  it,  it  shall  avoid  the 
verdict,  but  then  this  must  appear  by  examination, 
and  be  endorsed  upon  the  postea  or  verdict  so  as  it 
appears  of  record."  The  distinction  between  an 
award  of  a  venire  de  novo,  and  a  rule  for  a  new  trial, 
appears  to  be,  says  Manning,  Serjt.,  in  a  note  to 
Gdddv.  Oliver,  2  M.  &  G.  288,  *'that  the  former 
is  always  founded  upon  some  irregularity  or 
miscarriage  apparent  upon  the  face  of  the  record, 
whilst  the  latter  is  an  interference  by  the  court,  in 
the  discretionary  exercise  of  a  species  of  equitable 
jurisdiction,  for  the  purpose  of  relieving  a  party 
against  a  latent  grievance.  After  a  rule  for  a  new 
tnal,  and  a  new  trial  had  thereon,  the  record  is  in 
the  same  state  as  if  no  trial,  except  the  last,  had 
taken  place,  whereas  upon  a  venire  de  novo  the  fact  of 
the  first  trial,  and  the  circumstanoesunder  which  that 
trial  became  nugatory  or  abortive,  and  which  ren« 
dered  a  second  trial  a  matter  not  of  discretion,  but 
ol  right,  necessarily  appear  on  the  record."  And, 
again,  in  the  following  page.  Hale,  P.  C.  308,  Hale, 
C.  J.  says :  *^  If  depositions  are  reid  in  court  to  the 
jury,  and  after  the  jury  sworn  and  going  from  the 
bar,  the  solicitor  or  prosecutor  for  t^  king  or 
party,  without  consent  of  parties  or  order  of  the 
court,  deliver  the  copies  of  the  deposition  to  the 
jury,  if  they  find  against  him  on  whose  part  the 
copies  were  delivered  the  verdict  is  good,  but  if  they 
find  for  him  on  whose  part  they  were  delivered,  and 
this  appear  by  examination,  and  be  (as  it  ought 
to  be)  endorsed  upon  the  postea  or  record,  the 
verdict  shall  be  quashed,  and  a  new  venire  facias 
or  award  for  a  new  jury  shall  be  returned." 
If  the  court  is  satisfied  by  evidence  before  it 
that  there  has  been  a  miscarriage  of  justice, 
the  authorities  show  that  the  court  has  authority 
to  direct  the  matter  to  be  entered  on  the  record,  and 
it  thus  appears  on  what  ground  the  ventrs  de  novo  is 
awarded.  I  think,  therefore,  that  it  is  our  duty  to 
direct  the  matter  to  be  stated  on  the  record,  as  was 
done  in  R.  v.  Fowler,  4  B.  &  A.  273.  An  entry  was 
there  made  like  the  one  I  propose  to  have  made  in 
this  case.  I  am  satisfied  that  what  oocurred  here  was 
by  the  permission  of  the  officers  in  charge  of  the  jury, 
they  being  in  fact  officers  of  the  Crown.  The  jurors 
were  allowed  to  read,  and  some  of  them  did  in  fact 
read,  reports  (or  papers  purporting  to  be  reports)  of 
the  evidence  daily  given  at  the  trial,  or  said  to  have 
been  given,  so  far  as  it  had  proceeded.  There  is 
nothing  to  show  whether  the  evidence  was  rightly 
or  wrongly  reported.  These  reports  may,  as  far  as 
appears,  have  been  written  by  the  Crown,  or  the 


authority  of  the  Crown.  It  is  sufficient  to  say  that 
the  ofilcers  of  the  Crown  permitted  the  jurors  to 
read  reports,  or  what  purported  to  be  reports,  of  the 
trial.  Suish  a  proceeding,  in  my  opinion,  was  wrong 
and  dangerous  in  the  last  degree.  The  newspapers 
might  have  contained  a  comment  on  the  trial.  In 
fact,  the  following  passage  was  contained  in  the 
report,  **Tbe  witness  was  cross-exandned,  bat 
was  not  shaken  in  his  evidence."  What  was 
done  must  be  considered  to  have  been  done 
by  one  of  the  parties  to  the  proceeding,  and 
therefore  it  vitiates  the  verdict  1  have  come  to 
this  conclusion,  although  keenly  alive  to  the  ab- 
surdity of  adhering  to  form  rather  than  sdbstance 
in  the  conduct  of  criminal  prooeedings.  It  is  qoite 
possible  to  pervert  rules  of  practice  so  as  to  secure 
impunity  to  guilt  But  I  think  that  there  has  been 
in  this  case  a  substantial  miscarriage  of  justice,  or, 
at  all  events,  an  extreme  risk  of  such  miscarriage.  The 
mischief  is  obvious,  and  the  proceedings  so  dangerous 
that  no  court  could  sanction  it.  It  is  better  to 
allow  the  case  to  go  down  to  another  trial  than  to 
allow  the  verdict  to  stand.  As  to  the  effect  of  com- 
municating with  a  juryman  in  respect  to  indifferent 
matters,  it  would  be  monstrous,  I  think,  to  say  that 
a  juryman  should  not  receive  a  communication  from 
his  wife  as  to  the  illness  of  a  child,  or  as  to  drcom- 
stances  which  might  irretrievably  injure  his  fortunes. 
I  never  understood  that  jurymen  might  not  receive 
communications  of  this  kind.  In  order  to  set  aside 
a  verdict  on  such  ground,  it  would  be  'necessary  to 
show  that  some  mischief  had  been  caused  by  what 
had  occurred. 

Hargrave,  J.— -First,  I  concurred  generally  in  the 
Chief  Justice's  elaboiate  statement  in  court,  and 
review  of  the  old  authorities  as  to  writs  of  tieiitrs  de 
novo  from  very  early  date  to  the  present  time,  but,  not 
having  read  the  written  reasons  of  the  Chief  Justice 
as  now  filed,  I  assume  that  these  authorities  jostify 
the  technical  issue  of  this  writ  on  this  present 
occasion,  on  the  ground  that  the  trial  was  con- 
ducted with  such  a  substantial  and  gross  mis- 
carriage of  justice  as  required  the  whole  trial  to  be 
treated  as  a  nullity,  and  this  independently  of  all 
consent  from  any  party.  Secondly,  I  think  that  the 
giving  of  printed  newspapers  to  the  jurors  during 
the  trial  containing  (as  was  admitted)  alleged 
reports  of  the  case  composed  by  mere  newspaper 
employes,  or  any  other  unofficial  bystanders,  being 
the  usual  popular  summaries  ot  the  evidence 
interspersed  witii  remarks  upon  the  relative  im- 
portance and  effect  of  particular  testimony,  tht 
demeanors  of  the  witnesses,  the  reporter's 
opinions  as  to  the  effect  and  bearing  of  cross- 
examination,  and  the  usual  condensed  popular 
narrative  of  the  speeches  of  counsel,  and  other 
court  prooeedings  of  this  trial,  were  circumstances 
which  constituted  a  substantial  misoaniage  of  jus- 
tice^ and  which  seemed  to  me  to  come  strictly  (boir- 
ever  unintentionally)  within  the  common  law 
offence  of  "  embracery,"  defined  (by  Hawkins,  P.O. 
voL  1,  c.  86,  ss.  1,  5,  and  other  auttiorities,  cited  at 
Russell's  Crim.  Law,  chap.  21)  to  bd  "  any  practice 
which  tends  to  affect  the  administration  of  justice 
by  improperly  working  on  the  minds  of  jnrors." 
The  jurors  ought  not  even  to  be  '*  in8tru2ted  Inr 
letten,  persuasions,  &c.,"  but  only  by  the  strengn 
of  the  evidence,  and  the  arguments  of  counsel  in 
open  court  H  such  a  practice  as  that  under  con- 
sideration should  be  now  authoritatively  sanctioned 
by  this  court,  or  even  for  an  instant  tolerated,  it  is 
impossible  to  foresee  the  perversioBS  of  justice  which 
may  easily  follow ;  and  the  common  law  and  sta- 
tutes referred  to  by  Hawkins  and  Russell  were  in- 
tended to  prevent  all  such  irregularities  by  making 
all  such  offences  indictable.  Thirdly,  I  think  that 
the  delivery  of  tiiese  newspapers  to  the  jury,  whether 
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hy  way  of  sabstitation  for  the  perusal  of  the  judge's 
notes,  or  in  addition  thereto,  was,  in  fact,  a  gross 
contempt  of  court,  and  within  the  decisions  of  Lord 
Langdide  in  Littler  t.  Thonmton,  2  Beav.  129,  and  of 
Lord  Cottenham  in  Leckmere  Charlton's  caw,  2 
My.  &  Cr.  217,  as  an  "attempt  by  private  commu- 
nication to  influence  the  conduct  of  anyone  in- 
Teated  with  the  daty  of  judicially  disposing  of 
matters  pending  in  court,"  or  "to  obstruct  the 
ordinary  course  of  justice."  I  need  scarcely  point 
out  that  the  delivery  of  these  alleged  reports,  even 
though  being  open,  and  in  court,  or  even  by  consent 
of  the  judg^  and  of  the  parties,  are  circumstances 
not  in  the  slightest  degree  altering  the  illegality  of 
such  conduct,  as  contrary  to  all  judicial  regularity 
and  criminal  procedure.  Fourthly,  I  considered  the 
decisions  of  the  House  of  Lords  in  &  Connelts  case,  and 
of  the  Privy  Council  in  Bertrantta  case,  as  strongly 
directed  against  all  such  exceptional  novelties  in 
criminal  procedure,  being  necessarily  calculated  to 
render  trial  by  jury  *'a  delusion,  a  mockery,  and  a 
snare,"  and  "to  interrupt  the  due  and  orderly 
administration  of  the  law."  Many  other  mischiefs, 
theoretical  and  practical,  arising  from  the  course 
adopted  in  this  case,  were  pointed  out  by  Mr.  Filcher 
as  counsel  for  the  prisoner,  but  the  above  were  the 
chief  grounds  of  my  own  judgment.  I  think  it 
right  to  add,  that  the  report  in  6  S.  C.  B.  2i  to  35, 
is  very  erroaeous  in  many  particulars. 

Faucett,  J. — ^The  following  is  in  substance  what 
I  said  when  giving  judgment  in  this  case :  Having 
expressed  my  general  concurrence  in  the  observa- 
tions made  by  the  Chief  Justice  and  Hargrave,  J., 
I  then  said,  I  am  of  opinion  that  an  irregularity  has 
been  committed,  and  the  only  question  is  how  it 
ought  to  be  remedied.    The  court  cannot  say  that 
the  matters  improperly  brought  before  the  jury  did 
not  influence  their  minds.    The  irregularity  com- 
plained of  was  allowed  by  the  officer  of  the  Crown 
who  had  cluu^e  of  the  jury,  and  the  case  is  in  this 
respect  somewhat  analogous  to  those  cases  in  which 
evidence  had  been,  without  leave  of    the  court, 
handed  in  to  the  jury  by  one  of  the  parties  or  by 
the  attorney  of  one  of  tlie  parties ;  but,  as  I  con- 
idder  the  act  was  an  oversight  on  the  part  of  the 
officer,  I  prefer  to  rest  my  decision  on  the  general 
ground  that  what  purported  to  be  a  report  of  the 
evidence  had  got  improperly  into  the  hands  of  the 
jury,  by  which  their  minds  might  have  been  preju- 
dic^ly  affected,  and  that  this  was  an  irregularity. 
And,  on  the  wholes  I  consider  that  this  irregularity 
having  taken  place  out  of  court,  and  without  the 
knowledae  of  the  presiding  judge,  was,  in  effect, 
■och  a  misconduct  on  the  part  of  the  jury  as  ought 
to  render  the  verdict  void ;  and  that,  in  accordance 
with  and  in  analogy  to  the  authorities  cited  in  21 
Viner's  Abr.,  title  "  Trial"  (G.  g.,  6  to  19),  a  venire  de 
novo  ought  to  be  granted.    I  also  think  that  the 
matter  oompLained  of  ought  to  be  set  out  on  the 
record. 


A  suggestion  in  pursuance  of  the  said  rule  abso-* 
Inte  was  thereupon  entered  upon  the  record,  and  an 
entry  was  also  made  on  the  said  record  that  it  had 
been  ordered  by  the  said  court  that  the  judgment 
on  the  said  verdict  should  be  vacated,  and  that  the 
sheriff  should  cause  a  new  jury  to  come  for  the  trial 
of  the  issue  joined  upon  the  information  aforesaid,  and 
that  the  prisoner  was  remanded  to  the  custody  of 
such  sheriff  in  order  to  take  his  trial  on  that  in- 
formation accordingly. 

The  appellant.  Her  Majesty's  Attorney- General 
for  the  colony  of  New  South  Wales,  afterwards  pre- 
sented a  petition  for  special  leave  to  appeal  to  Her 
Majesty  in  Council  against  the  said  judgment  of 
the  24th  Sept.  1867,  vacating  the  judgment  on  the 
said  verdict,  and  awarding  a  venire  <U  novo ;  and  on 


the  29th  Feb.  1868  Her  Majesty  in  Council  gave  the 
appellant  special  leave  to  appeal  (5  Moe.  P.  C.  N.  S 
47),  on  the  same  conditions  as  were  imposed  in 
Attorney- General  of  New  South  Wales  v.  Bertrand^ 
4  Moo.  P.  C.  N.  S.  460. 


Sir  Roundell  Pahne",  Q.  C,  and  Cohen,  for  the 
appellant. — The  ordering — a  venire  facias  de  novo, 
under  the  above  circumstances,  was,  in  effect,  grant- 
ing a  new  trial.  In  R.  v.  Bertrand,  16  L.  T.  B^ 
N.  S.  752 ;  1  L.  Rep-  Priv.  Co.  520,  it  was  held  that, 
according  to  the  English  law  prevailing  in  New 
South  Wales,  the  Supreme  Court  there  has  no  power 
to  grant  a  new  trial  in  a  case  of  felony.  The  pre- 
vious case  of  R.  v.  Scaife,  17  Q  B.  238,  in  which  a 
new  trial,  after  conviction  for  felony  at  the  assizes, 
was  granted  by  the  Court  of  Queen's  Bench,  was 
there  examined  and  overruled.  And  in  the  present 
case  a  venire  facias  de  novo  could  not  be  granted.  Tha 
rule  as  to  such  writs  is  correctly  laid  down  in 
Witham  v.  Lewis,  1  Wils.  55,  whei*e  it  is  said,  "9 
venire  facias  de  noifo  can  only  be  granted  in  one  or 
other  of  these  two  cases ;  first,  if  it  appear  upon  the 
face  of  the  verdict  that  the  verdict  is  so  imperfect  that 
no  judgment  can  be  given  upon  it ;  secondly,  where 
it  appears  that  the  jury  ought  to  have  found  other 
facts  differently ;  and  it  cannot  be  granted  in  any 
any  other  case."    See  too 

Davis  V.  Lucas,  2  T.  B.  126,  and  note ; 

B.  V.  Hugghis,  2  Str.  887 ;  2  Baym.  1585 ; 

R.  V.  Keite,  1  Eaym.  138 ;  Viner'a  Ab.,  title 
"  Trial,"  K.  g.  3 ;  K.  g.  4  (1),  (25) ;  Hale's  P.  C. 
o.  42,  p.  306 ; 

R,  V.  Fowler,  4  B.  &  Aid.  273. 
In  the  present  case  the  matters  relied  upon  fbr 
the  issue  of  a  venire  facias  de  novo  were  not  such  as 
to  warrant  the  court  in  awarding  such  a  writ.  The 
cases  that  will  be  probably  relied  on  by  the  other 
side  were  before  the  courts  in  error  or  on  appeaL 
But  the  Supreme  Court  in  New  South  Wales  had 
no  jurisdiction  in  error  or  on  appeal.  The  verdict 
was  g^ven  by  a  jury  duly  empannelled,  and  there 
was  nothiug  that  amounted  to  a  mis-trial. 

The  Solieitm-General  (Sir  J.  D.  Coleridge,  Q.C.) 
and  Archibald,  for  the  respondent.— There  was  such  a 
substantial  miscarriage  of  justice  in  the  course  of 
the  second  trial,  in  allowing  the  jury  the  use  of  the 
newspapers,  as  to  amount  to  a  mis-trial*  The  jury 
ought  only  to  be  instructed  by  the  strength  of  the 
evidence  and  the  arguments  of  counsel  in  open 
court,  and  allowing  them  to  read  newspaper  reports 
of  the  trial  as  it  proceeds  had  a  tendency  to  inter-, 
fere  with  the  due  and  orderly  administration  of 
justice.  The  case  of  R,  v.  Bertrand  (ubi  svpJ)  is  no 
doubt  a  decision  that  there  could  be  no  new  trial, 
but  there  is  a  clear  distinction  between  a  venire 
facias  de  novo  and  a  new  trial.  The  latter  will  be 
granted  where  any  irregularity  sufllcient  to  avoid 
the  trial  appears  on  the  record,  and  that  whether 
the  suggestion  on  the  record  was  made  before  or 
after  judgment.    See 

Arohbold's  Crim.  Fl.  16th  edit.  165-8 ; 

1  GHtty  Cr.  Law,  654 ; 

Deacon-  Cr.  Law,  1841. 
Reference  was  also  made  to 

R.  V.  CampheU,  1  Cox  C.  C.  269 : 

R.  V.  Yeodon,  1  Leigh  &  Cave,  C.   C.  B.  81; 
5  L.  T.  Bep.  N.  a^ ; 

B.  V.  Manjsell,  27  L.  J.  4,  Mag.  Cas. ; 

R.  V.  MeUor,  1  D.  &  B.  408  ; 

B.  V.  Winsor,  L.  Bep.  1  Q.  B.  289,  390 ;  14  L.  T. 
Bep.  N.  S.  195; 

Leverson  v.  The  Queen,  L.  Bep.  4  Q.  B.  394. 


Sir  A.  Palmer  replied. 


Cur,  adv.  mdi. 


July  17.— Judgment  was    deUvered  by  Sir  W 
EsLx :  —Upon  th&  appeal  it  appears  by  the  prooeed<* 
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logs  returned  to  this  court  that  the  prisoner  Murphy 
was  tried  for  murder  at  a  session  of  oyer  and  ter- 
miner and  gaol  delivery  for  the  month  of  September, 
before  Mr.  Justice  Faucett,  and  was  conyicted  and 
sentenced;  and  all  the  proceedings,  as  far  as  ap- 
peared, were  regular  in  due  form  of  law.  After- 
wards, an  application  on  behalf  of  the  prisoner  upon 
an  affidavit  was  made  to  the  supreme  court  sitting 
in  banco,  in  term,  for  a  rule  to  show  cause  why  a 
ventre  de  novo  should  not  issue  for  the  trial  of  the 
said  prisoner,  and,  upon  further  affidavits,  the  said 
rule  was  made  absolute  ;  and  therein  it  was  also 
ordered  that  a  suggestion  should  be  made  on  the 
record  to  the  effect  that  after  the  jury  had  been 
empannelled,  and  before  verdict,  the  jurors  were 
allowed,  during  certain  adjournments  of  the  court 
for  the  night,  by  the  officers  of  the  sheriff  having 
charge  of  them,  to  have  access  to  and  free  peras^ 
of  certain  newspapers  containing  reports  of  the  evi- 
dence from  day  to  day  ;  and  that  the  last-mentioned 
trial,  by  reason  of  the  matters  so  suggested,  was  not 
according  to  law,  but  was  irregular  and  void.  This 
suggestion  was  followed  by  an  entry,  purporting  to 
be  an  order,  that,  for  the  cause  aforesaid,  the  judg- 
ment on  the  said  verdict  be  vacated,  and  that  the 
sheriff  cause  a  jury  anew  to  come.  It  farther  appears 
by  the  same  proceedings  above  referred  to  that  the 
only  affidavit  giving  judicial  knowledge  to  the 
supreme  court  of  the  alleged  irregularity  in  keep- 
ing the  jurors  was  that  of  the  attorney  for  the 
prisoner,  who  deposed  **that  he  was  informed  by 
one  of  the  jurors  who  acted  on  the  said  trial,  and 
he  verily  believed,  that  after  they  had  been  em- 
panelled to  try  the  said  case,  and  during  their 
confinement  at  the  hotel  (where  they  were  kept 
during  adjournments),  and  before  vecdict,  the  jurors 
were  allowed  the  free  use  of  the  newspapers  of  the 
day  which  contained  reports  of  the  aforesaid  trial  as 
far  as  it  had  gone,  in  one  of  which  newspapers  the 
beading  given  was  the  ^  South  Creek  Murder  Case.' " 
These  are  the  proce^ings  in  the  courts  below  to 
which  we  think  it  necessary  to  advert  as  relevant  to 
this  appeal.  Upon  the  argument  in  this  court  the 
question  has  been  whether  the  above-mentioned 
order  for  vacating  the  judgment  upon  the  verdict 
and  for  a  venire  de  novo  in  order  for  another  trial 
was  vaUd,  and  their  lordships  have  come  to  the  con- 
clusion that  the  answer  should  be  in  the  negative, 
both  on  the  ground  which  their  lordships  relied  upon 
in  the  case  of  Beo.  v.  Bert  rand  (16  L.  T.  Rep.,  N.S., 
752 ;  L.  Rep.  1,  P.  C,  520),  and  also  on  the  further 
groiinds  stated  below-— 1st.  Their  lordships  consider 
that  the  present  case  is  in  substance  on  attempt,  by 
the  exercise  of  a  discretion,  to  grant  a  new  trial  on 
the  ground  that  the  conviction  was  considered  to  be 
imsatisfactory  by  reason  of  some  irregularity  in  the 
conduct  of  the  trial.  In  Bertrand*8  case  the  irregu- 
larity was,  that  the  evidence  of  the  witnesses  was 
read  to  the  jury  from  the  notes  of  the  evidence  on 
a  former  trial.  Here  the  irregularity  was  in  so 
keeping  the  jury  during  the  course  of  the  trial,  as 
that  the  joi^*men  may  have  had  access  to  some 
newspapers  during  that  time  ;  but  the  law  is  clear 
that  the  discretional  power  vested  in  certain  courts 
and  cases  to  grant  new  trials  does  not  extend  to  cases 
of  felony.  The  law  on  this  subject  was  declared 
by  their  lordships  in  that  case,  and  we  consider 
that  the  law  so  declared  governs  the  present  case. 
Each  of  these  cases  falls  within  the  rule  that  no 
person  ought  to  be  put  in  peril  twice  on  the  same 
charge,  ^e  application  of  the  rule  is  shown  in 
detail  by  Blackburn,  J.,  in  R.  v.  Winsor,  L.  Rep. 
1  Q.  B.  813;  14  L.  T.  Rep.  N.  S.  196,  who 
there  states,  **When  the  jury  have  been  brought 
together,  and  the  prisoner  has  been  given  in 
charge,  and  the  trial  has  commenced,  the  right 
course,  if  practicable,  is  that  the  jury  should  give 
their   verdict    convicting   or   acquitting  the  pri- 


soner. When  the  jury  have  once  found  a  verdict 
of  conviction  or  acquittal,  the  matter  has  become 
res  judicata,  and  after  that  there  can  be  no  further 
trial."  He  further  shows  that  a  venire  de  novo  on 
the  same  indictment  would  be  erroneous,  and  a 
new  indictment  on  the  same  charge  would  be  de- 
feated by  a  plea  of  autrefois  acquit  or  convicL 
These  remarks  relate  to  a  verdict  returned  upon  a 
good  indictment  for  felony  before  a  competent 
tribunal.  Their  Lordships  cite  this  statement  of 
the  law  to  show  the  finality  of  a  verdict  upon  a 
charge  of  felony  when  the  indictment  is  good,  and 
the  prisoner  has  been  given  in  charge  to  a  jury, 
in  due  form  of  law  empanelled,  chosen,  and  sworn, 
and  a  verdict  of  conviction  or  acquittal  has  been 
returned.  In  the  present  case,  if  the  prisoner  should 
have  been  tried  and  convicted  upon  the  venire  de 
novo  ordered  to  issue  by  the  rule  here  appealed 
against,  according  to  the  passage  just  cited,  a  judg- 
ment thereon  would  be  erroneous.  The  cases  in 
which  a  verdict  upon  a  charge  of  felony  has  been 
held  to  be  a  nullity  and  a  ventre  de  novo  awarded 
have  not  been  classified  in  the  Digests ;  there  are 
cases  of  defect  of  jurisdiction  in  respect  of  time, 
place,  or  person — cases  of  verdicts  so  inaofficiently 
expressed  or  so  ambiguous,  that  a  judgment  could 
not  be  founded  thereon ;  but  we  have  not  dis- 
covered any  valid  authority  for  holding  a  Tcrdict 
of  conviction  or  acquittal  in  a  case  of  felony  de- 
livered by  a  competent  jury  before  a  competent 
tribunal  in  due  form  of  law  to  be  a  nuUitjr  by 
reason  of  some  conduct  on  the  part  of  the  jury 
whidi  the  court  considers  unsatisfactory.  As  to 
the  two  supposed  exceptions  to  this  rule  against 
new  trial  in  cases  of  felony,  £L  v.  Seaife,  17  Q.  B. 
238,  was  noticed  in  R  v.  Bertrand,  and  the  othor 
case  of  R,  t.  FowUr  and  Johnson,  4  Bam.  &  Aid., 
was  expUined  to  be  no  decision  in  the  course  of  the 
argument  on  this  appeal.  Secondly,  the  farther 
grounds  for  sustaining  the  present  appeal  beyond 
those  expresssed  in  the  judgment  in  Bertrand's  case 
relate  both  to  the  form  of  the  proceeding  in  the 
Supreme  Court  when  exercising  appellate  jurisdic- 
tion under  which  the  rule  appealed  against  was 
granted,  and  also  to  the  sufficiency  of  the  evidence 
on  which  that  court  acted  in  granting  that  rule. 
Their  Lordships  are  not  aware  of  any  pri.nciple 
eiUier  of  the  law  of  England  or  of  this  colony  by 
virtue  whereof  the  Supreme  Court,  sitting  in  banco 
in  term,  could  take  cognisance  as  a  court  of  appeal 
of  the  judgment  jironounced  by  Faucett,  J.  at  the 
session  of  over  and  terminer,  which  had  come  to  an 
end  before  the  session  in  banco  began ;  and  although 
the  relation  of  the  courts  to  each  otiier  in  respect  of 
appellate  jurisdiction  has  not  been  ascertained  by 
us  with  precision,  still,  whatever  be  that  relation, 
we  find  no  form  of  proceeding  analogous  to  that 
which  is  required  by  uie  common  law  in  proceedings 
when  the  aid  of  a  court  of  error  or  appeal  is 
invoked,  but  the  form  is  the  form  adi^ted  to  an 
application  to  the  discretion  of  the  court  for  a  new 
trial.  Then  as  to  the  sufficiency  of  the  evidence  of 
^he  facts  on  which  the  court  acted  in  granting  the 
rule  appealed  against-,  their  Lordships  do  not  find 
any  strictly  legal  evidence  of  any  fact ;  they  find 
nothing  beyond  an  affidavit  of  mere  hearsay  infor- 
mation, obtained  from  a  person  who  had  been  on 
the  jury,  but  was  then  discharged  ;  and  this  infor- 
mation, if  admitted  to  judicial  notice  at  all,  showed 
possible  access  to  newspapers,  without  showing  that 
they  contained  matter  which  tended  to  influence 
the  jury  improperly,  or  that  the  jury  ever  did,  as  a 
matter  of  fact,  read  the  newspapers.  There  is  also 
the  further  objection  that  the  supposed  informant 
had  been  one  of  the)jurymen,and  the  courts  here  have 
at  times  expresssed  a  reluctance  which  we  consider 
salutary  against  receiving  the  separate  statements 
of  any  of  the  individuals  who  ^d  in  combination 
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fonned  a  juir,  in  order  to  impeach  the  verdict. 
The  whole  of  the  proceedinps  in  the  Supreme 
OoDrt  are  referred  to  the  Judicial  Ck>mmittee,  and 
as  their  Lordships  consider  that  the  rule  nisi  for  a 
new  trial,  and  the  rule  absolute  founded  thereon, 
were  each  granted  on  insufficient  grounds,  both 
rules  fail  to  produce  any  effect,  and  the  conviction 
stands  unimpeached  thereby.  We  do  not  examine 
the  authorities  cited  for  the  respondent,  because 
none  of  them  appear  to  us  to  sanction  the  notion 
that  a  verdict,  even  in  a  civil  case,  couJd  be  set  aside 
upon  an  imagination  of  some  wrong  without  any 
proof  of  reality.  The  suggestions  upon  which  verdicts 
have  been  so  set  aside  in  civil  cases  have  alleged 
traversable  facts,  material  and  relevant,  to  show 
that  the  verdict  had  actually  resulted  from  improper 
influence,  and  we  refer  to  the  special  verdict  re- 
ported in  11  H.  4,  f.  17,  as  affording  an  example  of 
such  facts  as  would,  if  stated  in  a  suggestion  on  the 
record,  have  had  the  effect  of  setting  aside  the  ver- 
dict The  case  in  the  Year  Book,  U  H,  4,  17,  we 
translate  as  follows :— "  The  plaintiff  in  an  assize 
had  delivered  an  escrowment  [writing  to  be  used  in 
case  of  need?]  to  a  juryman  on  the  panell,  for  evi- 
dence of  his  matter ;  and  after  the  same  juror,  with 
others,  had  been  sworn,  and  put  into  a  house  to 
agree  on  their  verdict,  he  showed  the  writing  to  his 
companions,  and  the  officer  who  kept  the  enquest 
showed  this  matter  to  the  court,  through  which  the 
justices  took  the  writing  from  the  jurors,  and  took 
theur  verdict ;  and  by  the  examining  ("  per  I'appo- 
saile  ")  of  the  jurors  the  time  of  the  delivery  of  the 
writing  was  inquired  into,  and  it  was  found  (i.e.,  by 
the  jurors)  to  be  as  above  stated ;  and  as  the  verdict 
was  for  the  plaintiff,  now  he  prayed  judgment. 
Gascoigne  and  Hull  said  that  the  jury,  after  that 
they  were  sworn,  ought  not  to  see  or  carry  with 
them  any  evidence,  except  that  which  was  delivered 
to  them  by  the  court,  and  by  the  party  put  in  court 
as  the  evidence  shown  ;  and  inasmuch  as  they  did 
the  contrary,  the  plaintiff  ought  not  to  have  judg- 
ment" This  case,  with  the  words  of  Gascoigne 
and  Hull,  has  been  frequently  referred  to  in  abridg- 
ments and  treatises  by  Brooke,  Rolle,  Hale,  Viner, 
and  others ;  but  the  general  words  of  those  judges, 
as  well  as  of  judges  in  general,  are  to  be  limited  in 
some  degree  by  reference  to  the  facts  of  the  case  in 
respect  of  which  they  were  spoken,  and  the  issue  of 
this  case  is  not  altered  by  transcription.  We  take 
one  reference  to  this  case,  as  an  example,  frem  Bro. 
Ah.  '*Gen.  Issue,**  p.  86,  thus: — "After  stating 
that  an  enquest  must  not  take  evidence  privily,  he 
adds,  '£t  par  GascMgne  et  Hull  s'ils  preignent 
escrow  e  extra  curiam  et  passent  pur  le  plaintiff,  si 
oeo  appiert  sur  examination  par  le  court,  ceo  est 
cause  d'arrester  le  jugment:'*'  (11  H.  4,  17.)  So 
that  the  result  of  the  examination,  viz.,  that  the 
verdict  was  not  "  according  to  the  evidence,"  but 
upon  evidence  taken  out  of  court,  from  one  party 
without  the  assent  of  the  other,  appeared  by  the 
finding  of  the  jury,  and  was  upon  the  record,  as 
Brooke  understands  the  case,  or  the  judgment 
could  not  have  been  arrested.  The  special  verdict 
here  reported  may  be  contrasted  with  the  sugges- 
tion in  the  present  case.  In  the  case  11  H.  4,  17, 
the  court  which  had  jurisdiction  both  to  try  the  suit 
and  to  arrest  the  judgment  ascertained  the  fact  of 
the  misconduct  of  the  plaintiff  by  examining  the 
jorora,  while  acting  as  jurors,  and  by  their  verdict. 
Judicial  knowledge  from  this  source  is  in  contrast 
with  the  affidavit  above  described.  Also  the  inte- 
rest of  a  plaintiff  as  a  party  may  be  contrasted  with 
the  supposed  interest  of  the  Queen  (referred  to  in 
the  judgment  of  the  Chief  Justice  in  the  court  below) 
in  an  i»iictment  in  which,  although  it  runs  in  her 
name,  she  has  no  interest  beyond  that  of  truth  and 
right  Neither  is  the  sheriff  her  agent,  as  also  there 
foggetted;  ho  emanates  from  the  people,  and  is 
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neither  appointed  by,  nor  can  be  dismissed  by,  nor 
is  he  paid  by,  the  Queen ;  furthermore,  the  mere 
omission  of  his  bailiffs  to  clear  a  room  in  an  inn 
where  jurors  are  confined,  of  the  newspapers  coming 
there  by  the  course  of  the  inn,  is  in  contrast  with 
the  culpable  craft  ol  the  plaintiff  who  prepared  a 
statement  of  his  case,  and  sought  out  a  juryman 
into  whom  he  probably  infused  a  prejudice  in  his 
favour,  and  so  influenced  the  verdict.  In  conclu- 
sion, {heir  Lordships  desire  to  add  that  they  are 
sensible  of  the  importance  of  guarding  the  channels 
for  information  through  which  the  minds  of  the 
jury  are  led  to  their  verdict,  and  concur  with  the 
learned  judges  of  the  court  below  in  their  zeal  for 
the  prevention  of  any  such  misconduct  in  future ; 
but  they  think  that  the  court  was  wrong  in  granting 
a  new  trial  as  a  remedy  for  this  misconduct,  and 
that  the  mischief  would  be  greater  if  uncertainty 
was  introduced  respecting  the  course  to  be  pursued 
in  administering  the  law  relating  to  charges  of 
felony.  If  irregularity  occurs  in  the  conduct  of  a 
trial  not  constituting  a  ground  for  treating  the 
verdict  as  a  nullity,  the  remedy  to  prevent  a  failure 
of  justice  is  by  application  to  the  authority  with 
whom  rests  the  discretion  either  of  executing  the 
law  or  commuting  the  sentence.  As  there  was,  in 
the  opinion  of  the  court  below,  irregularity  in  the 
trial  of  the  respondent  sufficient  to  vacate  the  judg- 
ment, their  Lordships  have  no  doubt  that,  upon 
proper  application  on  behalf  of  the  respondent, 
which  they  recommend  to  be  made,  such  weight 
will  be  give  to  these  remarks  as  they  may  appear 
to  deserve.  But,  as  between  the  appellant  and 
respondent,  their  Lordships  will  advise  her  Majesty 
that  the  appeal  should  be  sustained  without  costs, 
and  that  the  order  for  a  new  trial  should  be  reversed. 

Judgment  reversed. 

Agents  for  the  appellant^  OHveraon,  Peache^f  Denhy^ 
and  Peachey. 

Agents  for  the  respondent,  SoHdtor  to  the  Treaewry, 


C0X7BT    OF    OOMMON    PLBAS. 

Reported  by  M.  W.  VLcKmiajlr,  and  H.  H.  HocKnro, 
Eaqn.,  BarristerMit-Law. 

Saturday,  Nov.  20,  1869. 

BBOI8TRATIOK  APPBALS. 

DoBANT  (app.)  V.  Kbnnbtt  (resp.) 

Parhament^  Borough  vote— Corporation,  occupation  by 
member  of— Occupation  cu  owner  or  tenant — 2  WilL  4, 
c.  46, 8.  27. 

In  1724  T.  left  certain  real  and  personal  property  to 
trustees  and  their  heirs  in  trust  to  make  an  annual 
allotoance  out  of  the  proceeds  thereof  to  each  one  of 
seven  persons.  These  persons  were  to  be  disabled  or 
superammated  Ueutenants  of  the  Royal  Navy ;  th^ 
were  to  be  appointed  in  a  certain  prescribed  manner  to 
receive  this  aUowance,  and  as  a  vacancy  occurred  in 
their  number  it  was  to  befUied  up  in  the  same  manner, 
T,  expressed  it  as  his  wish  that  these  seven  persons 
should  be  incorporated,  and  that  power  to  hold  lands 
should  be  given  to  such  corporation ;  also  that  they 
should  dwell  toaeiher  in  one  house  to  be  provided  for 
that  purpose,  live  in  a  collegiate  manner,  dine  at  one 
table,  conjorm  to  certain  rules,  and  be  in  subordination 
to  certain  visitors. 

In  1 793  these  seven  persons  were  incorporated  by  a  royal 
charier,  and  the  charter  was  framed  with  a  view  to 
give  effect  to  the  above-mentioned  wishes  of  T, 
Certain  lands  that  had  been  devised  byT.as  aforesaid 
were  then  vested  in  fee  single  in  this  corporation. 
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AntoTtg  others  there  was  a  piece  of  around  in  the 
borough  of  W.,  on  which  was  erected  a  range  oj 
buildings  which  went  by  the  name  of  T.  co/fege,  and 
which  formed  seven  separate  dwelimg-houses  and  a 
mess-house  with  offices  attached;  there  was  a  colonnade 
in  front  of  the  houses,  and  a  smaU  lawn  walled  in 
with  a  gate  opening  on  to  a  public  highway.  This 
building  had  been  erected  with  a  view  to  carrying  out 
the  above  mentioned  wishes  of  T, 

In  1867  K,  was  duly  appointed  to  Jill  a  vacancy  in  this 
corporation,  and  ov  virtue  of  that  appointment  he  went 
into  occupation  of  one  of  the  above-mentioned  seven 
dwelling-houses,  which  he  chose  with  the  consent  of  the 
governor.  He  held  this  house  for  his  Ufe  subject  to 
his  being  expelled  for  certain  causes.  He  was  sepa- 
rately rated  to  the  relief  of  the  poor  in  respect  of  this 
house,  while  the  corporation  was  rated  in  reqtect  of  the 
mess-house  and  the  garden.  He  had  fuffiUed  all  con- 
ditions as  to  length  of  residence  and  payment  of  rates : 

Held,  that  he  did  not  occupy  this  house  as  owner  or  tenant 
within  the  meaning  of  2  Will.  4,  c.  45,  s.  27. 

Appeal  from  the  revising  barrister  for  New 
Windsor. 

At  a  court  held  on  Saturday,  23rd  Oct.,  1869, 
before  the  barrister  appointed  to  revise  the  lists  of 
Toters  for  the  borough  of  New  Windsor,  Benjamin 
Chandler  Durant  duly  objected  to  the  name  of 
Edward  Kennett,  hereinafter  called  the  respondent, 
being  retained  on  the  householders*  list  of  voters  for 
the  parish  of  New  Windsor,  in  the  said  borough. 

The  description  of  the  respondent  on  the  list  was 
as  follows : — 


Name. 

Place  of 
abode. 

Natoze  of  quali- 
fication. 

Street  whtte  pro- 
per^ is  situate. 

Kennett, 
Edward. 

Tntven 
College. 

House. 

Traven  College. 

The  respondent  occupied  during  the  qualifying 
period  one  of  seven  houses  known  as  Travers*  Col- 
lege, each  of  which  was  numbered  and  separately 
rated  to  the  poor-rate,  and  he  had  paid  all  poor-rates 
that  had  become  payable  by  him  in  respect  of  the 
■aid  premises. 

The  respondent  was  one  of  the  seven  naval 
knights  01  Windsor,  who  were  incorporated  by 
Boyal  Charter,  bearing  date  28rd  June,  in  the  88th 
year  of  the  reign  of  King  G^eorge  the  Third,  by  the 
name  of  "  The  Poor  Knights  of  Windsor,"  of  the 
foundation  of  Samuel  Travers,  Esq. 

By  Stat.  24  &  25  Vict.  c.  116,  s.  4,  it  was  enacted 
that "  the  said  poor  knights  shall  henceforth  be  styled 
Naval  Knights."  By  the  said  charter  (which  may  be 
referred  to  as  if  it  were  part  of  this  case),  after  re- 
citing that  Samuel  Travers,  Esq.,  deceased,  by  his 
last  will  and  testament,  in  writing,  dated  16th 
July,  1724,  gave,  devised,  and  bequeathed  all 
his  real  and  persoxial  estate  unto  his  executors  and 
their  heirs,  upon  trust,  out  of  the  rents  and  pro- 
fits, to  settle  an  annuity  or  3*eariy  sum  of  60L,  to 
be  paid  to  each  and  every  one  of  seven  gentlemen 
to  be  added  to  the  then  eighteen  Poor  Knights  of 
Windsor,  the  said  annuities  to  be  charged  upon  an 
estate  of  500/.  per  annum,  to  be  purchased  and  set 
apart  for  that  purpose,  in  the  county  of  Essex,  and 
that  the  said  testator  humbly  prayed  that  the  said 
seven  gentlemen  might  be  incorporated  by  charter, 
with  a  clause  enabling  them  to  purchase  and  hold 
lands  in  mortmain,  and  that  a  building,  the  charges 
thereof  to  be  defrayed  out  of  his  personal  estate, 
might  be  erected  or  purchased  in  or  near  the  Castle 
of  Windsor  for  a  habitation  for  the  said  seven 
gentlemen,  who  were  to  be  superannuated  or  disabled 
lieutenants  of  English  men-of-war ;  but  the  repairs 
were  to  be  in  the  first  place  paid  out  of  the  said 
est^t^  of  600/.  per  annum,  and  then  12/.  per  annum 


to  be  applied  to  the  governor  or  senior  of  the  seven, 
and  the  remainder  to  be  equally  divided  between 
him  and  the  other  six ;  and  that  the  said  testator 
desired  that  the  seven  gentlemen  so  to  be  incor- 
porated might    be  smgle    men  without    children, 
inclined  to  lead  a  virtuous,  studious,  and  devout 
life,  to  be  removed  if  they  should  give  occasion  for 
scandal;   and  that  the  said  testator  decUred  his 
mind  to  be  that  they  should  live  in  a  collegiate 
manner,  in  order  whereunto  he  would  have  26i.  a 
year  deducted  out  of  their  several  allowances  to 
keep  a  constant  table;  and  that  the  said  testator 
appointed   the  chief  Governor  of  Windsor  Castle, 
the  Dean  of  Windsor,  and  the  Provost  of  Eton 
College   to    be    visitors,    with   power    for    them, 
or  any  two  of  them,  to  act,  and  that  as  often  as 
any   vacancy    should    happen,    the    said    testator 
desired    they  might  be  thus  supplied:  the  Com- 
missioners   of   the   Royal  Navy  to   choose  three 
lieutenants   for  each  vacancy,  out  of  which  the 
Lord  High  Admiral,  or  the  Commissioners  of  the 
Admiralty  for  the  time  being,  to  choose  two,  and 
the  King*8  Majesty  to  nominate  one  of  them.    And 
that  by  an  order  of  the  Court  of  Chancery,  bearing 
date  the  26tb  July  1798,  in  a  certain  cause  pending 
in  the  said  court,  proposals  for  setting  apart  a  part 
of  the  said  testator's  estates  in  the  county  of  Essex 
for  the  purpose  of  making  a  provision  for  the  sup- 
port and  maintenance  of  the  said  seven  gentlemen 
to  be  added  to  the  eighteen  poor  kni^rhts  of  Windsor, 
instead  of  purchasing  an  estate  for  that  purpose; 
and  also  the  purchasing  a  piece  of  ground  at  Windsor 
wherein  to  erect  a  habitation  for  the  said  seven 
gentlemen,  and  the  erecting  such  new   buildings 
thereon  would  be  a  proper  execution  of  the  trusts 
and  directions  in  the  testator's  will  respecting  the 
same ;  the  seven  persons  therein  named  and  their 
successors,  to  be  elected    and    nominated  in  the 
manner  prescribed  in  and  by  the  last  will  and  testa- 
ment the  said  Samuel  Travers,  were  constituted  one 
body  corporate  and  politic  by  the  name  of  "the 
poor    knights  of    Windsor  of    the  foundation  of 
Samuel  Travers,  Esq.,  "and  bv  that  name  were  to 
have  a  perpetual  succession  and  a  common  seal  with 
capacity  to  receive  and  hold  for  the  ends  and  pur- 
poses of  their  institution  the  land  or  ground  to  be 
purchased  for  the  purpose  of  erecting  a  house  or 
building  tor  their  habitation,  and  that  the  house  or 
building  to  be  erected  thereon,  as  well  as  the  lands, 
tenements,  and  hereditaments,   in  the  county   of 
Essex,  to  be  appropriated  and  set  apart  under  the 
direction  of  the  Court  of  Chancery  for  their  support 
and  maintenance  in  such  manner  and  under  and 
subject  to  such  conditions,  restrictions,  and  regula- 
tions as  the  Court  of  Chancery  should  direct.    The 
charter  further  ordained  that  there  should  be  a 
governor  of  the  said  corporation,  viz.,  the  senior  of 
the  lieutenants,  members  of  the  corporation,  accord- 
ing to  their  rank  in  the  Royal  Navy,  and  that  the 
Chief  Governor  of  Windsor  Castle,  the  Dean  of 
Windsor,  and  the  provost  of  Eton  College  for  the 
time  being,  or  any  two  of  them,  should  be  visitors 
of  the  said  corporation,  and  that  the  said  seven 
knights  and   their  successors  should  observe  and 
obey  the  rules,  orders,  and  regulations  thereinafter 
contained,  and  such  fiirther  rules,  orders,  and  regu- 
lations as  the  king,  his  heirs  or  successors,  should 
at  any  future  time  make  for  the  better  government 
of  the  said  knights,  or  the  better  carrying  the  inten- 
tions of  the  founder  into  execution,  and  as  the  Court 
of  Chancery  should  also  make  or  declare  in  further 
ance  of  the  will  of  the  said  Samuel  Travers. 

The  charter  further  ordained  that  the  said  seven 
knights  and  their  successors  should  lead  virtuous, 
studious,  and  devout  lives,  and  should  daily  attend 
divine  service  in  the  chapel  in  Windsor  Castle,  and 
should  live  together  in  a  collegiate  manner  in  the 
house  or  building  to  be  erected  for  Aeir  residence. 
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nd  keep  their  table  together  in  their  common  hall, 
tod  that  anch  table  should  be  proTided  out  of  their 
common  stock  or  puree ;  and  tiiat  they  should  not 
go  away  from  and  leave  their  said  house,  and 
absent  themselTes  therefrom  for  more  than  ten  days 
io  any  one  year  without  a  licence  first  obtained  for 
that  purpose  from  the  said  visitors  upon  reasonable 
cause,  and  that  during  their  residence  at  their  said 
house  they  should  not  lie  out  of  their  respective 
apartments,  nor  haunt  the  town,  the  alehouses,  or 
taverns ;  and  that  the  governor  of  the  said  seven 
knights  for  the  time  being  should  have  the  care  and 
cnstody  of  their  common  seal,  and  that  the  other  six 
sfaonld  be  obedient  to  the  gfoveraor,  and  all  the  seven 
iiiould  be  obedient  to  the  said  visitors  in  the  obser- 
vance of  the  rules,  orders,  and  regulations  therein 
contained,  and  of  all  others  which  the  king,  his 
hein,  and  successors,  should  thereafter  make  for 
their  orderly  behaviour  and  government. 

The  charter  further  chained  that  the  said 
visitors  should  once  in  every  year  appoint  a  day 
and  hour  at  which  the  said  seven  knights  and  their 
successors  should  be  warned  to  be  present,  and 
should  cause  the  rules,  orders,  and  regulations  to 
be  read  to  them,  and  that  if  any  of  them  should 
neglect  to  attend,  not  having  leave  of  absence  from 
the  said  visitors,  or  shonld  offend  against  the  said 
rales,  orders,  and  regulations,  it  should  be  lawful 
for  the  said  visitors  to  impose  a  reasonable  fine  or 
penalty;  and  in  case  the  offence  should  seem  to 
require  such  punishment,  it  should  be  lawful  for 
them  to  give  a  solemn  warning  to  the  offender  not 
to  offend  again  in  the  like  manner;  and  he  that 
should  have  been  fwioe  so  warned  should,  upon  the 
tiiird  offence,  be  expelled  or  removed  by  the  said 
visitors;  and  that  if  any  knight  should  refuse  or 
neglect  to  pay  any  fine  or  penalty,  he  should  be 
liable  to  be  expelled  or  removed  by  the  said  visitors. 
And  that  the  said  visitors  should  also  have  fall 

Ever  to  expel  or  remove  any  of  the  said  seven 
lights  and  their  successors,  who  should  marry  or 
give  occasion  for  scandal,  or  who  might  be  con- 
Ticted  of  felony  or  any  notable  crime ;  and  that  the 
said  seven  knights  and  their  successors  should, 
before  they  were  let  into  posm^ssion  of  the  apart- 
ments to  be  erected  for  them,  take  their  oaths  that, 
during  the  time  of  their  continuing  such  knights, 
tiiey  would  observe,  conform  to,  and  keep  all  the 
rales,  orders,  and  regulations  contained  in  those 
presents,  and  such  other  rules,  orders,  and  regula- 
tions as  should  thereafter  be  made  as  aforesaid. 

By  indenture  of  bargain  and  sale  bearing  date 
the  26th  June  1799  (approved  by  the  master  and 
enrolled  in  the  Court  of  Chancery),  Henry  Emlyn 
conveyed  a  messuage  or  tenement  with  the  garden 
and  ground  thereunto  belonging  situate  in  Datchet- 
lane,  near  Windsor  Castle,  in  the  parish  of  New 
Windsor,  to  the  said  poor  knights  and  their  suc- 
cessors for  the  ends  and  purposes  of  their  institution, 
and  subject  to  such  orders  and  regulations  as  the 
laid  Court  of  Chancery  should  from  time  to  time 
make  concerning  the  same. 

The  college,  which  was  erected  on  the  ground  so 
conveyed,  consists  of  a  range  of  buildings  forming 
■even  dwelling-houses,  containing  three  apartments 
eanh,  viz.,  kitchen,  sitting,  and  bedroom,  and  a 
mess-house  with  kitchens  and  other  oflSces  at  the 
back.  There  is  a  colonnade  in  front  of  the  houses, 
and  a  small  lawn  walled  in  with  a  gate  opening  into 
Datdiet-lane,  now  called  Datchet-road. 

The  mess-house  is  separately  rated  to  the  poor- 
rate,  and  the  rates  payable  in  respect  of  it  are  paid 
oat  of  the  common  fund  of  the  college.  Each 
koight  keepe  the  house  which  he  occupies  in  repair. 

In  the  year  1867  the  respondent  was  appointed  by 
royal  warrant  to  supply  a  vacancy,  and  by  virtue  of 
that  appointment,  he  went  into  occupation  of  a 
vacant  house  iu  the  taid  college,  whidi  he  chose, 


with  the  consent  of  the  governor.  This  is  the  house 
which  he  now  occupies,  and  he  holds  it  for  his  life 
subject  to  his  being  expelled  or  removed  fcur  any  of 
the  causes  above  stated. 

The  respondent  claimed  to  have  his  name  retained 
upon  the  said  list  on  the  ground  that  he  was  the  in- 
habitant occupier  as  owner  of  Uie  said  house,  and 
relied  on  Fryer  (app.)  v.  Bodenham  (resp.),  19  L.  T. 
Bep.  N.  S.  645 ;  38  L.  J.  185,  C.  P. ;  L.  Bep.  4 
C.  P.  166.  It  was  objected  that  the  ownership  of 
the  said  house  was  in  the  corporation  aggregate, 
and  not  in  each  member  of  it  separately,  and  Heath 
(app.),  V.  Haynet  (resp.),  5  C.  B.,  N.  S.,  889 ;  27 
L.  J.  50,  C.  P.  was  cited. 

The  revising  barrister  held  that  the  respondent 
was  the  inhabitant  occupier  of  the  said  house  as 
owner,  and  retained  his  name  on  the  said  list. 

If  the  court  should  be  of  opinion  that  the  respon- 
dent was  the  inhabitant  occupier  of  the  said  house 
as  owner,  his  name  was  to  be  retained,  otherwise, 
his  name  was  to  be  expunged. 

H,  James,  Q.  C.  for  the  appellant. — The  respou* 
dent  is  not  the  owner  of  these  premises  at  all,  and 
does  not  occupy  personally.  His  occupation  is  merely 
the  occupation  of  the  corporation  aggregate.  He 
occupies  solely  by  virtue  of  his  being  a  member  of 
such  a  corporation.  The  claim  was  tluit  he  occupied 
as  either  owner  or  tenant.  It  is  clear  that  he  cuuld 
not  be  said  to  occupy  as  tenant ;  the  only  question 
then  is  whether  he  occupies  as  owner.  The  case  of 
Fryer  v.  Bodenham,  L.  Bep.  4,  C.  P.  629  ;  19  L.  T.  Bep. 
N.  S.  645,  on  the  authority  of  which  this  question 
was  decided  by  the  revising  barrister,  has  nothing 
at  all  to  do  with  this  case.  This  case  falls  within 
Heath  v.  Haynes,  27  L.  J.  50,  C.  P.  [Bbett,  J.— But 
why  need  he  be  actually  either  owner  or  tenant  ?  Is 
it  not  sufficient  that  he  occupies  as  if  owner  or 
tenant?]  Even  if  he  has  an  estate  in  this  house 
other  than  that  which  he  has  as  a  member  of  a  cor- 
poration, he  has  no  right  to  a  vote.  Here  there  is 
no  contract  between  him  and  the  corporation,  and 
he  pays  no  rent.  The  respondent  holds  so  long  only 
as  he  obeys  the  rules  which  the  king  or  his  succes- 
sors may  lay  down.    He  cited 

Hea/rtl&if  v.  Bomksy  28  L.  J.  144,  C.P. ;  K.  &  G.  219  ; 

Bridgewater  v.  I>wrami  31  L.  J.  46,  C.  P. ;  K.  A  G. 
377; 

Fryer  v.  Bodenhaan.,  38  L.  J.  185,  C  P. ;  19  L.  T. 
Bep.  N.a  645;  L.  Bep.  4  C.  P.  529 ; 

D(w^ie9  V.  WaddMigton,  7  M.  A  G.  37;  14  L.  J. 
N.  S.  45.  C.  P. 

Simpson  v.  Wilkinson,  7  M.  &  G.  50;  14  L.  J., 
N.  S.,  49,  C.  P. ;  ILutw.  168; 

Roberta  v.  Percivdl,  34  L.  J.  84,  C.  P. 

H,  Matthews,  Q.  C.  for  the  respondent. — It  is  a 
fallacy  to  assume  that  a  man  must  be  actually 
owner  or  tenant  in  order  to  claim  the  franchise ; 
the  words  **as  owner  or  tenant"  are  merely  de- 
scriptive of  the  nature  of  the  occupation.  If  a 
man  occupied  a  house  in  the  character  of  owner, 
without  any  title  at  all,  that  would  be  sufficient 
to  give  him  a  right  to  a  borough  vote.  The  naval 
knights  have  not  the  legal  estate,  it  is  true;  but 
they  have  an  equitable  estate  for  life  in  their 
houses.  [BoviLL,  C.  J. — All  the  cases  in  which 
members  of  a  corporation  have  been  held  to  have 
no  title  to  a  vote  are  those  in  which  no  trust  is 
imposed  on  the  corporation  for  their  benefit.  But 
when  a  trust  is  imposed  on  a  corporation  to  demise 
its  property  to  its  members,  the  members  then  have 
a  right  to  a  vote.  Still,  in  order  to  succeed,  you 
must  either  distinguish  the  present  case  from  Heath 
V.  Haynes  (u6i  sup.),  or  else  say  that  that  case  has 
been  overruled.]  The  distinction  between  that  case 
and  the  present  is  that  there  the  occupation  was 
precarious,  while  here  it  is  not.  The  occupation  is  dif- 
ferent in  point  of  fact    [Boyu.L,  C.  J.— I  see  that 
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by  the  rules  the  knights  are  to  be  obedient  to  the 
visitors.  What,  then,  is  there  to  prevent  the  visitors 
from  making  a  rule  making  all  the  knights  change 
rooms  ?]  The  occupation  here  is  not  precarious,  but 
permanent,  thou  or )i  according  to  rules :  (Beeson  v. 
Burtoiij  12  C.  B.,  N.  S.  247;  2  Lutw.  225  ;  22  L.  J. 
83,  C.  P.)  We  must  get  rid  of  the  notion  that 
it  is  impossible  for  a  corporator,  qtta  corporator,  to 
have  a  vote.  It  is  true  I  have  not  found  any  case 
in  which  a  member  of  a  corporation  has  been  allowed 
a  vote  qua  member,  but  Daviea  v.  Waddingion  (uhi 
sup.)  is  very  near.  It  is  not  necessary  for  a  borough 
vote  that  a  man  should  have  even  an  equitable 
estate ;  mere  occupation  is  sufficient :  (Rogers  on 
Elect.,  10th  edit.,  p.  50,  note.)  [Bovill,  C.  J.-  I 
thought  that  in  Roberts  v.  Perdvcu  (ubi  sup,)  it  was 
admitted  on  all  hands  that  a  member  of  a  corpora- 
tion as  such  had  no  right  to  a  vote.]  The  question 
there  was  whether  the  eleemosynary  character  of 
the  occupation  did  not  disentitle.  fBRiErr,  J.—- How 
do  you  distinguish  this  case  from  Ueartiey  v.  Bcaiks 
(ubi  sup.)  ?]  There  there  was  no  finding  of  a  per- 
manent tenure.  The  obedience  exacts  from  the 
k^'ights  was  general  and  unqualified,  whereas  here 
it  is  limited  to  the  rules.    He  cited  also 

Boater  v.  Broumy  7  M.  &  G.  198 ; 

BUgh  V.  Brent,  2  T.  &  C.  268 ; 

Bennett  v.  Blown,  15  C.  B.,  N.  S.,  518 ;  33  L.  J. 
63,  C.  P. ; 

Roberts  v.  Percival  {ubi  sup.) , 

Simpson  V.  Wilkinson  (uW  sup.) ; 

HecUhr.  Ha/ynes  (ubi  sup.), 

H.  James,  Q.C.  in  reply. — All  the  authorities  show 
that  a  member  of  a  corporation,  as  such,  cannot 
claim  a  vote  in  respect  of  the  corporate  property : 

Vin.  Ab.,  tit.  "  Corporation  ;" 

H^nrood*8  Comity  Election,  2nd  edit.,  p.  115 ; 

A  Kesolntion  of  the  House  of  Commons.  a.d.  1624, 
p.  798  of  the  first  Jouznal  of  the  House ; 

May  on  Elections,  268 ; 

AcUmd  V.  Lewis,  30  L.  J.  31,  C.  P. ; 

Roberts  v.  Perewal  (uM  su/p.) 
Next  it  is  contended  thati,  even  if  that  proposition 
cannot  be  maintained,  still  here  a  second  estate  has 
been  created,  in  respect  of  which  Mr.  Kennett  can 
claim  a  vote.  But  is  it  pretended  that  he  could 
go  to  a  court  of  equity  and  compel  the  governor  to 
allow  him  to  remain  in  a  particular  house.  He  has 
a  right  to  occupy  one  of  the  seven  houses,  but  no 
right  to  any  particular  house.  [Willes,  J. — The 
question  here  is  whether  the  corporation  has  created 
a  distinct  estate  in  the  corporator.] 

BoviLL,  C.  J. — ^The  question  for  us  to  decide  is, 
whether  the  claimant,  Mr.  Kennett,  is  entitled,  as 
the  occupier  of  a  house  which  he  occupies  either 
as  owner  or  tenant,  to  a  vote  for  the  borough  of 
New  Windsor.  It  was  contended  on  his  behalf 
before  the  revising  barrister,  that  the  case  fell 
within  the  principle  of  the  case  of  Fryer  v.  Bodenhcm 
{ubi  sup.),  while  on  the  other  hand  it  wan  objected 
that  the  case  of  Beath  v.  Haynes,  27  L.  J.  50,  C.  P., 
was  decisive  against  the  claim.  With  regard  to  the 
cases  cited  on  behalf  of  the  respondent  before  the 
revising  barrister,  I  may  remark  that  in  neither  of 
them  was  the  claimant  a  member  of  a  corporate 
body.  In  each  case,  there  was  an  independent  body 
of  trustees  who  held  for  the  bedesmen  in  the  one 
case  and  the  brethren  in  the  other.  In  those  cases, 
the  facts  which  raised  that  state  of  things  were  ex- 
pressly found.  The  present  case,  however,  is  one 
in  which  there  is  a  corporation  aggregate,  of  which 
the  claimant  is  a  member.  The  corporation  is  one 
in  the  nature  of  a  collegiate  establishment  of  an 
eleemosynary  character,  where  certain  property  is 
held  by  the  corporation  for  the  purposes  of  the  cor 
poration  and  for  the  benefit  of  its  members.  The 
original  constitution  of  the  charity  contemplated 


the  occupation  of  one  house  for  the  general  benefit 
of  the  members.  Subsequently,  however,  the  in- 
stitution was  incorporated,  and  the  corporation 
purchased  a  range  of  buildings  forming  several 
houites,  which  houses  were  assigned  to  the  different 
mi^nibers,  one  to  each.  The  houses  were  thus  assigned 
merely  for  the  more  convenient  enjoyment  of 
the  property  by  the  members  of  the  corporate  body. 
There  is  no  instance  where  the  individual  members 
of  a  corporation  have  been  held  entitled  to  a  vote 
in  respect  of  the  property  of  the  corporation  that 
may  be  held  by  them.  From  the  earliest  times  we 
find  decisions  of  the  House  of  Commons  against 
such  a  claim.  It  is  perfectly  true,  as  Mr.  Matthews 
has  contended,  that  the  precise  point  before  the 
court  did  not  then  arise,  as  in  those  cases  the  claim 
was  to  a  vote  for  the  county,  and  not  to  a  borough 
vote.  Still  the  general  principle  is  distinct  enough. 
In  earlier  times  a  higher  qualification  was  required 
for  a  county  vote  than  is  now  necessary ;  still  those 
cases  must  be  regarded,  because  the  question  was, 
equally  then  as  now,  whether  the  claimant  was  in 
occupation  of  the  land  as  either  owner  cv  tenant. 
And  in  all  cases  where  he  was  held  to  be  the  owner, 
the  only  test  was  the  value  of  the  lands  so  held. 
Thus  in  earlier  cases  relating  to  a  dean  and  chapter, 
it  was  held  that  the  dean  was  not  entitled  to  a  vote 
for  his  house,  because  it  was  a  part  of  the  estate  of 
the  corporation,  and  this  notion  has  prevailed  in  the 
later  cases.  There  are  other  cases  of  a  similar  cha- 
racter where  the  members  of  a  corporation  holding 
corporate  property  were  held  not  entitled  to  a  vote. 
The  latest  case  decided  on  this  point  was  the  case 
of  Heath  v.  Haynes  {ubi  sup.)  In  that  case  the 
brethren  were  incorporated ;  they  had  separate  resi- 
dences and  exclusive  occupation  of  the  property 
assigned  to  them.  Still  they  were  held  to  be  not 
entitled  to  a  vote,  in  accordance  with  the  previous 
decisions.  The  ownership  of  the  property  was  held 
to  be  in  the  corporation,  and  not  in  the  members. 
This  and  that  individual  member  was  not  considered 
to  occupy  either  as  owner  or  tenant,  but  his  occa- 
pation  was  the  occupation  of  the  corporation  in  the 
person  of  its  members.  The  law  was  clearly  laid 
down  in  that  cane,  and  the  present  case  has  not 
been  distinguished  from  it.  That  this  case  is  still 
law  is  shown  by  the  more  recent  decision  in  the  case 
of  RoberU  v.  Percival^  34  L.  J.  84,  C.  P.,  the  case  of 
the  bedesmen  of  Lord  Burleigh*s  Hospital.  In 
1844,  it  had  been  decided  that  they  were  entitled 
to  a  vote.  Between  that  time,  however,  and  1864 
certain  transactions  took  place,  on  which  it  was 
contended  that,  assuming  the  legal  origin  of  the 
foundation,  if  the  claimants  had  any  estate  it  was 
only  as  members  of  a  corporation  aggregate,  and 
that  these  very  transactions  led  to  this  concloaion. 
These  fresh  facts  were  laid  before  the  revising 
barrister,  and  it  was  contended  that  it  must  be 
assumed  that  the  bedesmen  occupied  solely  as 
members  of  the  corporation.  As  to  this  point,  Erie, 
C.  J.  said :  "  In  Simpson  v.  Wilkinson  (ubi  sup.\  this 
court  was  then  of  opinion  that  the  inmates  of 
Burleigh  Hospital  had  a  freehold  Interest  in  the 
rooms  assigned  to  them,  and  I  am  of  opinion  now 
that  the  inmates  of  that  hospital  have  a  freehold 
interest  in  the  rooms  assigned  to  them,  and  that 
they  are  entitled  to  vote.  The  origin  of  the  hospital 
is  unknown ;  but  in  Simpson  v.  Wilkinson,  7  M.  &6. 
50,  the  court  were  of  opinion  that  the  revising 
barrister  might  presume  that  the  hospital  was 
established  before  the  39  Eliz.  c.  5,  and  that  it  had 
been  created  and  endowed  by  Lord  Burleigh,  by 
granting  the  land  to  feoffees  in  trust  for  the  mem- 
bers of  that  hospital.  Now  it  seems  to  me  that  the 
parties  taking  under  such  an  endowment  would 
have  all  the  rights  of  property  given  by  the  terms  of 
the  feoffment,  and  they  might  have  all  the  properly 
in  the  shape  of  an  equitable  freehold,    ost  as  a  cor- 
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pontion  for  charitable  purpoaes  uader  the  39  £Liz. 
c.  5  might  have,  only  that  in  the  case  of  such  corpo- 
ration the  whole  of  the  property  would  be  vested  in 
the  corporation,  and  the  members  would  not,  by 
reason  A  their  membership,  be  qualified.  The  ma- 
jority of  the  hospitals  are  now  incorporated,  and 
that  is  why  there  is  an  end  of  any  question  about 
the  members  of  such  hospitals  having  a  right  to 
TDte.  But  if  the  lands  be  conveyed  to  feoffees  in 
tnut  for  the  inmates  of  the  hospital,  then  the  legal 
interest  would  be  in  the  feoffees  and  the  equitable 
iDterest  in  the  members  of  the  hospital,  and  that 
»qaitabie  interest  would  be  according  to  the  terms 
of  the  deed  ;  and  where  the  deed  is  lost,  the  terms 
of  it  would  be  presumed  from  the  way  in  wliich  the 
property  has  been  enjoyed."  In  that  case  as  here, 
each  member  was  put  into  a  room  for  life.  That 
beio^  so,  instead  of  saying  that  in  this  case  eacii 
member  has  an  estate  for  life  in  the  house  assigned 
to  him,  the  charter  of  the  corporation  is  set  out. 
The  case  further  states  that  in  1867  the  respondent 
was  appointed  one  of  the  naval  knights,  "  and  by 
rirtue  of  that  appointment  he  went  into  occupation 
of  a  vacant  houae  in  the  said  college,  which 
he  chose  with  the  consent  of  the  governor." 
U  the  case  merely  stated  that  and  no  more, 
we  might  come  to  a  different  conclusion.  But 
we  must  judge  from  the  whole  of  the  facts ; 
and  these  facts  clearly  show  that  the  naval 
knights  lived  in  their  houses  only  as  members  of  the 
corporation.  That  is  a  matter  of  fact  found  by  the 
rerising  barrister.  Under  these  circumstances,  it 
seems  to  me  impossible  to  distinguish  this  case  from 
those  of  Heartuy  v.  Banks,  and  Heath  v.  Haynes  (ubi 
iiqf.\  the  doctrine  laid  down  in  which  was  fully  con- 
firmed by  the  judgment  of  Erie,  C.  J.,  in  Roberta  v. 
Perdval  {ubi  Mup.)  There  is  no  authority  for  saying 
that  the  members  of  such  a  corporation  occupying 
under  such  circumstances,  have  a  right  to  vote.  But 
then  it  is  %>ntended,  that  in  this  case  the  corpora- 
tion holds  its  property  in  trust  for  its  members,  and 
that  they  have  each  a  right  to  their  houses  inde- 
pendently of  the  corporation.  But  in  a  case  where 
the  property  is  vested  in  an  independent  body  of 
trustees,  in  trust  to  allow  certain  persons  to  occupy, 
subject  to  certain  known  rules,  that  is  not  such  an 
occopation  as  to  entitle  these  persons  to  a  vote ; 
though  where  the  rules,  subject  to  which  the  tene- 
ments are  occupied,  are  not  known,  the  case  may  be 
different.  Without  dealing  any  further  with  the 
authorities,  what  is  the  character  of  the  occupation 
in  these  eleemosynary  cases  ?  The  eleemosynary 
character  does  not  necessarily  deprive  the  occupier 
of  a  vote,  still  it  is  an  important  feature  in  the  cha- 
racter of  the  occupation.  In  the  case  of  Freeman  v. 
Gauuford,  11  C.  B.,  N.  S.,  68 ;  31  L.  J.  33,  C.  P.,  the 
property  was  vested  in  trustees ;  the  claimant  was 
a  member  of  the  charity  and  occupied  rooms  subject 
Ui  the  rules  of  the  hospital.  It  was,  however,  held 
that  the  claimant  had  no  estate  in  his  chambers, 
but  that  he  was  simply  an  object  of  charity.  At 
p.  d2  of  11  C.  B.,  N.  S.,  WiUiams,  J.  says  :  "The 
occupier  of  a  residence  as  part  of  the  benefits  of  a 
charitable  institution  is  not  entitled  to  an  estate  of 
freehold  therein,  unless  the  founder  has  expressly 
assigned  it  to  him  directly  or  indirectly  during  his 
life.  ...  I  assume  that  there  is  sufficient  to 
show  that  the  claimant  would  have  a  freehold  in- 
terest in  the  rooms  allotted  to  him  if  he  had  any 
property  in  them.  But  the  question  is  whether  he 
has  amf  property .  I  am  of  opinion  that  he  has  none. 
The  language  of  the  constitutions  simply  is,  that 
the  accommodation  provided  for  the  recipients  of 
the  charity  shall  be  regulated  in  a  certain  way. 
They  are  to  take  for  their  lives,  subject  to  removal 
for  any  of  the  offences  specified.  But  it  does  not 
therefore  follow  that  the  particular  rooms  are  to  be 
assigned  to  each  of  them  as  owner  for  his  life.    It 


seems  to  me  clear  that  he  has  not  the  right  of  an 
equitable  owner  at  all.  If  he  had,  although  the 
purposes  of  the  charity  might  require  him  to  be  re- 
moved to  another  set  of  rooms,  he  might  set  the 
governor  at  defiance.  It  is  quite  manifest  that  no 
such  state  of  things  as  that  could  have  been  intended. 
It  is  simply  the  case  of  a  number  of  persons  placed 
on  a  charitable  foundation,  who  by  the  regulations 
of  the  charity  are  entitled  to  be  properly  and  reason- 
ably accommodated  with  chambers  to  live  in,  and 
other  allowances.'*  Although  these  words  apply  to 
a  county  vote,  yet  the  principle  as  to  the  character 
of  the  occupation  is  the  same,  and  they  show  that 
the  respondent  here  cannot  claim  as  either  owner  or 
tenant  of  his  rooms.  Then  again  Bridgewater  v. 
Dwrant,  K.  &  G.  377 ;  31  L.  J.  46,  C  P.  was  de- 
cidedou  the  ground  thtt  the  claimant  had  not  shown 
that  he  had  a  sufficient  occupation,  either  as  owner 
or  tenant ;  and  in  HaU  v.  Leiois,  11  C.  B.,  N.S.,  114  ; 
K.  &  G.  499,  it  was  held  that  the  claimant  was  not 
entitled  to  a  vote.  In  HeartUy  v.  Banks,  28  L.  J. 
144,  C.  P. ;  K.  &  G.  219,  it  was  held  that  the  mUi- 
tary  knights  had  no  title  to  a  vote.  The  military 
knights  were  not  a  corporation  ;  the  legal  estate  was 
in  the  dean  and  canons  of  Windsor.  A  separate 
house  was  assigned  to  each  knight,  and  exclusive 
possession  given  ;  but  it  was  held  that  these  knights 
occupied  by  royal  charity,  and  nothing  more.  They 
were  subject  to  any  regulations  that  might  be  made 
by  the  dean  and  canons.  It  was  held  that  they 
did  not  occupy  as  either  owners  or  tenants,  but 
were  mere  recipients  of  charity.  The  same  reasons 
apply  here  in  determining  the  character  of  the  occu- 
pation. In  all  these  cases  the  members  occupy  in 
severalty  only  by  private  arrangement  among  them- 
selves and  for  their  general  convenience.  As  to  the 
case  of  Beeson  v.  Burton,  12  C.  B.  647  ;  22  L.  J. 
33,  C.  P. ;  2  Lutw.  223,  it  was  decided  on  the  same 
grounds  as  Roberts  v.  Perdval  {ubi  sup.).  The 
claimant  here  is  a  member  of  a  corporation  aggre- 
gate. The  corporation  is  owner  of  the  fee  simple, 
and  there  is  no  estate  in  the  members.  The  corpo- 
ration occupies  its  houses  by  its  members.  These 
members  are  bound  to  live  in  a  collegiate  manner 
and  are  removable  for  misconduct.  They  have  no 
estate  in  their  houses.  They  do  not  occupy  them 
either  as  owners  or  tenants,  but  simply  as  members 
of  the  corporation.  The  case  falls  within  that  of 
Heath  V.  Haynes  {ubi  sup.').  As  to  the  character  of 
their  occupation,  it  is  the  same  as  that  of  the  mili- 
tary knights.  In  this  case  there  is,  in  a  certain 
sense,  an  occupation  by  the  members,  but  it  is  the 
occupation  by  the  corporation  as  owners  of  the  pro- 
perty, and  there  is  no  occupation  by  the  members 
individually.  The  undergraduates  at  the  universi- 
ties have  exclusive  possession  of  the  rooms  assigned 
to  them,  but  they  have  no  vote  in  respect  of  them. 
The  same  remark  applies  to  persons  resident  in 
almshouses.  In  this  case  then  the  respondent  has 
no  equitable  estate  for  life  and  no  occupation  as 
owner ;  he  does  not  occupy  in  either  character. 
On  these  grounds  I  am  of  opinion  that  the  decision 
of  the  revising  barrister  was  wrong,  and  that  it 
must  be  reverb. 

WiLLss,  J.— I  am  of  the  same  opinion.  When  the 
principle  on  which  these  cases  are  decided  is  borne 
in  mind,  the  conclusion  is  inevitable,  that  Mr  Ken- 
nett  is  not  entitled  to  a  vote.  That  principle  is, 
that  a  corporation  aggregate  has  no  vote.  That  is 
the  plain  rule ;  and,  though  it  is  true  that  a  member 
of  a  corporate  body  may  have  a  distinct  estate,  or 
that  a  tenure  may  exist  between  the  corporate  body 
and  the  individual,  or  there  may  be  a  distinct  right 
in  the  member,  we  must  be  satisfied,  before  we  come 
to  any  such  conclusion,  that  such  a  state  of  things 
has  been  created  by  some  means  known  to  the  law. 
If,  however,  we  strain  facts  for  the  purpose  of  mak- 
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ing  them  fit  into  the  similitude  of  a  tenure,  we  shall 
find  that  we  enable  a  corporation  to  do  indirectly 
what  the  law  does  not  enable  it  to  do  directly.  It 
is  not  our  duty  to  do  that.  We  must  look  at  the 
facts  of  the  case  and  remember,  that  prima  facie  the 
property  of  a  corporation  is  occapiea  by  the  mem- 
bers in  their  corporate  capacity,  and  the  ownership 
is  not  distributed  among  the  indiyidual  members 
who  at  a  g^ven  time  happen  to  enjoy  particular 
parts  of  the  corporate  property.  As  to  the  question 
of  ownership  and  tenure,  so  long  as  the  member  of 
a  corporation  enjoys  corporate  property  for  the 
purposes  for  which  the  corporation  exists,  the 
prima  facie  presumption  is  that  his  enjoyment 
is  that  of  the  corporation  itself.  Let  us  then 
apply  these  principles  to  the  present  case.  The 
fact  mainly  relied  on  by  the  respondent  for  the  pur- 
pose of  showing  that  he  has  a  distinct  ownership  or 
tenure  in  his  house  is,  that  he  was  "  appointed  by 
royal  warrant  to  supply  a  vacancy,  and  by  virtue  of 
that  appointment  he  went  into  occupation  of  a 
vacant  house  in  the  said  college,  which  he  chose  with 
the  consent  of  the  governor.  This  is  the  house  which 
he  now  occupies,  and  he  holds  it  for  his  life,  subject 
to  his  being  expelled  or  removed  for  any  of  the 
causes  above  mentioned."  On  this  finding  he  rests 
his  claim  to  be  considered  to  have  an  equitable  estate 
for  life  in  his  house.  He  does  not  pretend  that  he 
occupies  as  tenant ;  and  it  is  plain  that  he  could  not 
do  so.  I  quite  agree  that,  if  this  statement  stood 
alone,  that  a  man  holds  lands  for  life  subject  to  good 
behaviour,  that  would  amount  to  an  equitable  estate 
for  life.  There  may  be  something  in  the  charter 
which  may  render  it  impossible  for  us  to  consider  it 
an  estate  ff»r  life.  But  let  as  assume  that  there  is 
nothing,  and  that  Mr.  Kennett  actually  has  an 
equitable  estate  for  life  in  his  house ;  but  then  can 
we  say  that  he  holds  an  equitable  estate  in  the  tech- 
nical sense  in  which  this  word  "  hold  '*  U  used  by 
lawyers  ?  What  do  we  mean  when  we  say  that  a 
man  holds  an  estate ;  do  we  mean  that  he  possesses 
it  by  benevolence,  or  as  of  right  ?  It  is  clearly  to 
be  taken  in  the  latter  sense,  so  that  the 
question  becomes  whether  Mr.  Kennett  holds  an 
equitable  estate  for  life  in  his  house  as  of  his  own 
right.  To  determine  this  question  it  becomes  neces- 
sary to  look  to  the  history  of  this  foundation.  It 
appears  that  in  the  year  1728  a  person  left  certain 
property  for  the  purpose  of  making  provision  for 
seven  superannuated  or  disabled  lieutenants  of  the 
royal  navy.  I  am  far  from  thinking  that  the  elee- 
mosynary character  of  the  foundation  is  unimpor- 
tant ;  still,  for  the  purposes  of  my  decision,  I  omit 
this  circumstance.  The  naval  knights  have  a  right 
to  share  in  the  property  left  by  the  founder  of  this 
charitf .  The  founder  made  provision  for  the  com- 
mon habitation  of  die  knights.  They  were  to  live 
together  in  a  collegiate  manner.  For  a  long  time 
the  institution  had  no  house  of  its  own ;  but  in  the 
year  1793  the  charity  was  brought  before  the  Court 
of  Chancery,  when  an  order  was  made  by  which 
new  buildings  were  directed  to  be  built  for  the  habi- 
tation of  the  recipients  of  the  founder's  charity.  It 
had  been  the  wish  of  the  testator  that  the  knights 
should  be  incorporated.  Accordingly,  at  the  time  I 
am  speaking  of,  they  were  constituted  a  corporation 
by  royal  charter.  This  charter  is  even  more 
express  than  the  founder's  will  as  to  their 
living  together  in  one  house,  as  their  com- 
mon residence,  and  in  a  collegiate  manner. 
Thus  the  intention  plainly  was  that  the  corpo- 
raton  should  be  of  a  collegiate  character.  It 
was  not  contemplated  that  each  house  should  be- 
come the  exclusive  property  of  its  occapier ;  nor  on 
the  other  hand  can  it  be  pretended  that  in  this  case 
the  singuli  enjoy  thi^*  umversitn».  The  charter  goes 
on  to  provide  that  the  knights  shall  not  lie  out  of 
their  apartments,  snd  that  they  shaU  be  subject  to 


certain  rules.  It  provides  for  the  appointment  of 
visitors.  The  knights  w«re  liable  to  be  expelled  on 
certain  occasions,  so  that  in  this  respect  the  pro- 
perty was  enjoyed  by  them  in  the  same  manner  as 
property  is  enjoyed  by  a  woman,  to  whom  it  is  left 
for  her  to  possess  it  so  long  as  she  remains  chaste. 
What  is  the  result  when  a  person  holds  property 
under  such  circumstances  ?  My  answer  to  this 
question  I  have,  in  order  to  be  precise,  put  into 
writing.  It  is  (the  learned  judge  here  read  what 
he  had  written)  that  the  naval  knights  have  no  such 
exclusive  or  permanent  right  in  or  to  their  houses 
as  to  constitute  i  several  property  or  occupation, 
any  more  tkan  if,  besides  using  a  common  ball, 
they  used  also  a  common  dormitory.  The  system 
of  appropriation  is  not  a  strict  right,  only  for  con- 
venience, founded  on  usage  not  amounting  to  pre- 
scription or  habitual  mode  of  enjoying  the  corpo- 
rate property  without  a  transfer  of  ownership  or  the 
creation  of  a  term.  As  to  ownership,  that  remains 
in  the  corporation;  as  to  tenure,  each  of  the 
knights,  by  allotment  or  by  the  consent  of  the 
trustee—  which  is  not  a  mode  of  creating  a  tenancy, 
and  does  not  make  the  knight  a  tenant  in  any  sense 
either  legal  or  popular— occu|nes  a  certain  pbioe 
which  it  is  usual  and  decent  to  allow  him  to  oocupj 
during  good  behaviour.  There  is  no  occupation 
either  as  owner  or  tenant.  On  these  grounds  I 
think  the  claim  must  be  disallowed. 

Kbatino,  J. — I  am  of  the  same  opinion,  and  eon- 
cur  entirely  with  the  reasons  given  by  my  brother 
Willes.  I  think  that  Mr  Kennett  occupies  simply 
and  solely  as  a  member  of  the  corporation,  in  pur- 
suance of  the  purposes  set  forth  in  the  charter.  Mr 
Matthews  has  not  been  able  to  find  any  case  in 
which  it  has  been  held  that  the  members  of  a  cor- 
poration occupying  houses  under  circumstances  like 
the  present,  have  been  entitled  to  a  vote.  The 
principle  which  would  prevent  their  bein|pso  entitled 
applies  to  a  county  vote  :  but  it  has  been  extended 
by  resolution  to  the  case  of  burgesses.  In  addition 
to  that,  there  is  an  express  decision  of  this  court  in 
the  case  of  Heath  v.  Haynes  {uhi  sup,).  Mr  Matthews 
cannot  show  any  substantial  distinction  between 
that  case  and  the  present.  The  two  cases  may  differ 
in  some  minute  details  ;  but  there  is  no  substantial 
distinction  between  thm.  It  seems  to  me  impossible 
to  say  that  the  claimant  here  is  entitled  to  a  vote 
without  overruling  the  case  of  Heath  v.  Haynes  {uU 
sup.).  On  these  grounds,  and  on  the  grounds  set 
forth  by  my  brother  Willes,  and  my  Lord,  in  which 
I  entirely  agree,  I  am  of  opinion  that  Mr  Kennett  is 
not  entitled  to  a  vote  for  the  borough  of  New  Wind- 
sor, and  that  the  decision  of  the  revising  barrister 
must  be  reversed. 

Brett,  J. — I  think  that  the  claimant  in  this  case 
is  not  entitled  to  a  vote,  because  he  occupies  solely 
as  a  member  of  a  corporation  aggregate,  and  there- 
fore the  nature  of  his  occupation  is  not  that  of  either 
an  owner  or  a  tenant.  When  that  is  said,  there  is 
to  my  mind  an  end  of  the  case;  but  it  further 
appears  that  certain  trustees  have  powers  of  mansg^ 
ment  in  this  institution,  so  that  this  case  is  pre- 
cisely similar  to  the  cases  of  Heath  v.  Haynes  {vbi 
8up.)j  and  Heartley  v.  Banks  (uOi  sup.).  The  autbo- 
rity  of  these  cases  has  never  been  impeached,  much 
less  overruled.  In  the  case  of  Davies  v.  Wadding' 
ton,  7  M.  &  G.  37 ;  and  14  L.  J.  45,  C.  P.,  the  daim 
was  to  a  county  vote ;  but  there  it  was  held  that  the 
members  of  a  corporation  had  not  an  equitable  free- 
hold in  the  estates  of  the  corporation,  because  they 
were  removable  from  their  houses  at  the  discretiou 
of  the  prinicpal  and  the  governors.  In  the  case  of 
Heath  v.  Haynes  {uhi  sup.)  the  claim  was  to  a  borough 
vote  ;  there  it  was  held  that  the  claimants  did  not 
oeeupy  either  as'  owners  or  tenants,  but  that  tiM 


MAtoSTSATBS*  OASES. 


247 


C.P.] 


FoBD  (app.)  9.  Hasinotom  (reap.) 


rcp. 


corporation  occupied  in  the  persons  of  its  members. 
Id  BwriXty  ▼.  Bania  (ubi  mp.)  the  claimant  was  a 
member  of  a  charitable  foundation  of  which  certain 
troitees  had  a  discretionary  power  of  management. 
There  Cockbum,  C.  J.,  in  delivering  the  judgment  of 
the  court  said :  "  We  are  of  opinion  that  the  charac- 
teristics of  ownership  are  wanting ;  that  the  occu- 
pation is  only  as  subordinate  to  the  purposes  of  a 
charity  and  subject  to  the  immediate  control  of  the 
principal  of  the  institution."    In  Freeman  v.  Gains- 
ford  (ubi  sup,^  the  claim  was  to  a  county  vote.    The 
institution  of  which  the  claimant  was  a  member  was 
not  a  corporation,  but  the  property  was  vested  iu 
trustees,  who  had  also  powers  of  management    The 
present  case  falls  within  the  decision  in  Heartietf  ▼. 
Banks  (M  sup  ).    I  do  not  think  that  the  claimant 
can  be  said  to  have  an  equitable  freehold  in  his 
bouse.    He  occupies  it  solely  for  the  purposes  of  the 
charity,  so  that  the  case  of  l^mpson  v.  Wilkinson^ 
7  M.  ft  G.  50,  and  14  L.  J.,  N.  S.,  49,  C.  P.,  does  not 
apply.    In  the  latter  case  the  claim  was  to  a  county 
vote ;  but  the  bedesmen  were  not  members  of  a  cor- 
poration, and  the  revising  barrister  was  upheld  in 
bis  decision  that  they  were  entitled  to  an  equitable 
freehold.     In  BoberU  v.  Percival,  84  L.  J.  84,  C.P., 
the  facts  were  very  similar  to  those  in  Simpson  v. 
Wi&inson  (ubi  svp.).    Neither  of  these  cases,  how- 
ever, overrules  iteath  v.  Baynes  (ubi  sup.).    In  the 
case  of  Fryer  v.  Bodenham,  U  Rep.  4  C.  P.  629  ;  19 
L.  T.  Rep.  N.  S.  645,  all  the  judges  agree  in  saying 
that  they  do  not  pretend  to  overrule  the  case  of 
Beath  v.  Hat/nes.    They  said  that  there  was  evidence 
of  the  claimants   having  a  freehold  for  life,  and 
therefore  that  the  case  fell  within  that  of  Simpson 
V.  Wilkinson  and  Boberts  v.  Percival  (ubi  sup.).    The 
judges  distinguished  these  cases  from  that  of  Beart- 
fey  V.  Banks  (ubi  sup.\  but  expressly  said  that  they 
were  not  to  be  unoerstood  as  overruling  it.    I  am 
of  opinion  that  the  present  case  falls  within  that  of 
Beath  V.  Haynes  (ubi  sup.),  and  if  not,  that  it  must 
be  governed    by  Heartley  v.  Banks  (ubi  sup,).    On 
these  grounds  I  am  of  opinion  that  the  decision  of 
the  revising  barrister  must  be  reversed. 

Decision  reversed. 

Attorney  for  appellant,  Thos.  Durrani. 

Attorney    for  respondent,  Jno.  Taylor,  iun^    for 
C.  r.  PhilHps,  Windsor. 


Saturday,  Nov.  20,  1869* 
FoRi>  (app.)  V.  Harinotok  (resp.). 

Borough  vote — Corporation — Dean  and  chapter 
—2  Will.  4,  c.  45,  «.  27. 


— Canon 


B.  as  a  canon  of  E.  was  a  member  of  the  dean  and 
chapter  of  E.  On  his  appointment  to  the  ccmonry  he 
was  put  into  possession  of  a  house  the  property  of  the 
dean  and  chapter  of  E.  This  house  he  hem  for  his 
Hfe  in  right  of  his  canonry. 

Beld,  that  Et,  occupied  this  house  as  owner  within  the 
meaning  of  2  WUL  4,  c.  45  s.  27. 

Upon  an  appeal  from  the  decision  of  the  revising 
banister  for  the  city  of  Exeter,  the  following  case 
was  stated  for  the  opinion  of  the  court : — 

At  a  court  held  on  the  21st  Oct,  1869,  before 
me,  the  revising  barrister  appointed  to  revise 
the  list  of  voters  for  the  city  of  Exeter,  Brutton 
John  Ford  duly  objected  to  the  name  of  the  Rev. 
Edward  Charles  Uarington  being  retained  upon 
the  list  of  persons  entitl^  to  vote  in  the  election  of 
members  for  the  said  city,  as  well  iu  respect  of  his 
ownership  of  a  freehold  house  situate  in  the  precinct 
of  the  close  within  the  said  city  as  of  his  occupation 
of  the  same  house. 

The  naoie  of  the  said  Edward  Charles  Harington 


appeared  upon  the  freeholders'  and  occupiers*  list 
respectively  as  follows : 


Haxiagton,  B«v. 
Edward  Charles 


Tbs  Close 

Exeter 


Freehold 
House 


The  Close. 


Hurlngton,  Rev. 
Bdwud  Charles 


The  Close. 


The  facts  proved  were  these :  The  Rev.  Edward 
Charles  Harington  is  one  of  the  canons  residentiary 
of  the  cathedral  church  of  St.  Peter,  in  Exeter,  and 
his  qualifying  property  is  the  residentiary  house 
belonging  to  him  in  respect  of  his  canonry. 

The  dean  and  chapter  of  the  said  cathedral  are  a 
corporation  aggregate,  consisting  of  the  dean  and 
five  residentiary  canons,  and  sixteen^on-resldentiary 
prebendaries. 

There  are  five  canons  who  are  appointed  for  life, 
and  five  houses  which  the  canons  are  entitled  to 
occupy,  and  with  their  enjoyment  of  which  the 
chapter  as  a  body  cannot  interfere. 

On  the  election  of  a  canon  he  produces  the  key  of 
the  house  occupied  by  his  predecessor,  and  prays  to 
be  admitted.  As  one  of  the  canons  he  is  elected  and 
decreed  to  be  installed,  and  thereupon  takes  pos- 
session of  his  house.  No  evidence  was  produced  to 
show  how  he  got  the  key.  The  senior  canon  has 
the  right  of  occupying  the  vacant  house  if  he 
chooses,  and  that  might  have  bedn  exercised.  Each 
canon  must  reside  three  months,  and  each  canon 
repair  his  house  outside  and  in  at  his  own  expense. 

At  one  time  there  were  more  canons  and  houses 
than  there  are  now.  For  some  years  two  of  the 
canons,  Canon  Martin  and  Canon  Butt,  occupied  the 
same  house  during  their  respective  residences  The 
canonical  residences  on  the  suppression  of  the 
canonries  were  let  and  the  rents  paid  into  the  com- 
mon fund  of  the  chapter.  The  present  canons 
have  occupied  the  houses  in  which  they  are  now 
living  ever  since  their  appointments. 

The  questions  for  my  decision  were : 

1.  Whether  the  said  Edward  Charles  Harington 
was  entitled  to  such  an  estate  or  interest  of  free- 
hold in  his  said  residentiary  house  as  entitled  him 
to  vote.  2.  Whether  he  occupied  the  same  house 
as  owner  or  tenant. 

I  decided  both  questions  in  the  affirmative,  and 
retained  the  name  of  the  said  Eklward  Charles 
Harington  both  on  the  freeholders'  and  occupiers' 
list. 

If  the  court  should  be  of  opinion  that  the  first 
question  was  wrdbgly  decided,  the  name  of  the  said 
Edward  Charles  Harington  will  be  expunged  from 
the  freeholders'  list,  and  if  of  opinion  that  the  second 
question  was  wrongly  decided,  his  name  shall 
be  expunged  from  the  occupiers'  list 

Kingdon,  Q.C.,  for  the  appellant.— The  recent  case 
of  Durant  v.  Kennett  (vide  preceding  case)  and  the 
case  of  Heath  v.  Haynes,  27  L.  J.  50,  C.  P.,  shoi» 
conclusively  that  Mr.  Harington's  claim  cannot  be 
maintained. 

I^ibwtts  for  the  respondent. — A  canon  is  no  doubt, 
as  sucn,  a  member  of  the  dean  and  chapter,  and  has 
a  share  in  the  property  belonging  to  that  corpora- 
tion aggregate ;  at  Uie  same  time  he  is  also  a  corpo- 
ration sole,  and  is  capable  of  holding  property  as 
such.  The  finding  of  the  revising  barrister  is  deci- 
sive in  favour  of  this  claim,  for  Mr  Harington  is 
found  to  occupy  this  house,  "  which  belongs  to  him 
in  right  of  his  canonry."  The  recent  case  of  Durant 
V.  Kennett  (M  sup.)  does  not  go  beyond  the  case  of 
Heath  v.  aaynes  (ubi  sup.)  Both  those  cases  are 
plainly  distinguishable  from  the  present,  as  in  them 
the  occupation  of  the  claimants  was  adjudged  to  be 
the  occupation  of  the  corporation  aggregate  to  which 
they  respectively  belonged,  ^whereas  here,  although 
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Mr  HaringtoD  as  a  canon  is  a  member  of  a  corpora  • 
tion  aggregate,  he  holds  this  house  in  right  of  hit 
canonry,  that  is  to  say,  in  his  own  right  as  a  cor- 
poration sole.  A  canon,  as  canon,  has  duties 
wholly  distinct  from  his  position  in  the  dean  and 
chapter.  The  corporation  aggregate  of  the  dean 
and  chapter  has  no  spiritual  duties,  it  is  only  a 
council  for  the  bishop,  to  consent  to  and  confirm  his 
acts,  whereas  a  canon  has  to  preach.  A  canon 
holds  his  house  for  life,  and  the  dean  and  chapter 
hare  no  right  to  interfere  with  his  enjoyment  of  it. 
If  he  leaves  it  in  a  dilapidated  condition  his  suc- 
cessor has  a  right  of  action  against  his  personal 
representatives.  ;[WiLLEfl,  J.—That  doctrine  was 
extended  to  the  case  of  a  ricar  choral  in  Greaves  ▼. 
ParJUt,  7  C.  B.,  N.  S.]     He  cited 

Rcmdolph  ▼.  Milmcm,  L.  Bep.  2  C.  P.  60; 
L.Eep.4Ex.  C91.C.  P.  Ill; 

Com.  Dig.,  tit.  "Eo«les  Persons  ;" 

Chwrtony.Frewin,l61i.  T.  Kep.  N.8.171 ;  L.  Bep. 
2  £q.  634 ; 

Dr.  Sand's  Case,  Simmer,  121 ; 

The  Case  of  the  Dean  and  Chapter  of  NorwicK 
3Co.72b; 

The  Case  of  Sutton's  Hospital,  10  Co.,  23  a  : 

3  <fe4Viot.  0.113,  8.58. 

Kingdon,  Q.C.,  (in  reply). — True  that  Mr  Haring- 
ton  is  found  to  hold  this  house  in  respect  of  his 
canonry,  but  as  canon  he  is  a  member  of  the  corpo- 
ration aggregate,  and  accordingly,  that  finding  of 
the  revising  barrister  is  not  conclusive  of  this  ques- 
tion. It  is  consistent  with  that  finding  that  Mr 
Harington  holds  his  house  in  respect  of  his  member- 
ship in  the  dean  and  chapter.  There  are  many 
authorities  to  show  that  this  is  the  true  view  to  take 
of  his  position  :  (Rogers  on  Elections,  p.  30,  citing 
Middlesex  cases,  2  Peck.  1 13.)  The  60th  sect,  of 
3  &  4  Vict.  c.  113,  certainly  recognises  the  possi- 
bility of  a  dean  or  canon  holding  property  as  such 
dean  or  canon,  and  in  addition  to  his  share  in  the 
corporate  resources  of  the  dean  and  chapter  ;  but 
it  expressly  provides  that  all  such  separate  property 
shall  vest  in  the  Ecclesiastical  Commissioners.  The 
formalities  which  a  canon  at  Exeter  has  to  go 
through  before  he  gets  possession  of  his  house  show 
that  the  ownership  of  the  corporation  is  distinctly 
recognised.  Moreover,  on  a  vacancy,  the  senior 
c&non  may  take  the  vacant  house  if  lie  chooses  ;  thus 
the  whole  property  is  floating  about,  and  is  the 
general  property  of  the  dean  and  chapter  [Brett,  J. : 
Would  the  personal  representatives  of  a  canon  be 
liable  to  his  successor  if  the  honse  were  left  in  a 
dilapidated  state?]  I  think  not.  In  Greaves  v. 
Par/iU,  29  L.  J.  216  C.  P. ;  and  7  C.  B.,  N.S.  838, 
the  vicar  choral  had  been  expressly  collated  by  the 
bishop^  and  had  a  house  of  residence  attached  to 
his  office.    He  cited  also : 

Com.  Dig.  tit.  "Eccles.  Persons ; "  oo.  3  and  4. 

Cripps  on  Churoh  and  Clergy,  5th  edit.,  p.  118. 

BoviLL,  C.  J. — ^The  respondent^  as  one  of  the  dean 
and  chapter  of  Exeter,  is  a  member,  no  doubt,  of  a 
corporation  aggregate,  and  if  he  occupied  his  house 
in  that  character  alone  it  is  clear  that  he  would  not 
be  entitled  to  a  vote.  The  case  would,  under  these 
circumstances,  be  within  the  case  of  Heaih  v.  Haynes, 
27  L.  J.,  50  C.  P.,  and  our  recent  decision  in  the 
ease  of  the  Naval  Knights  of  Windsor,  Durant  v. 
Kennett,  vide  prec.  case.  In  those  cases,  on  the  facts 
presented  to  the  court,  the  court  came  to  the  con- 
clusion that  the  brethren  in  the  one  case  and  the 
knights  in  the  other  occupied  under  the  circum* 
stances  only  as  members  of  a  corporation  aggre- 
gate. But  here  Mr.  Harington  bears  two  characters. 
He  is,  first  of  all,  a  member  of  a  corporation 
<L{$9i^&te,  and  next  he  is,  as  a  canon,  a  corporation 
sole.  There  can  be  no  doubt  that  as  a  canon  he  is 
'»  corporation  sole.    Of  the  property  belonging  to 


the  dean  and  chapter,  some  belongs  to  the  dean  and 
chapter  jointly  in  their  corporate   capacity;   but 
other  portions  of  the  property  are  enjoyed  in  seve- 
ralty, a  portion  being  enjoyed  by  the  dean  himself 
and  other  portions  by  the  canons.    The  dean  may 
be  said  to  enjoy  a  portion  in  respect  of  his  office, 
and    the    same    remark    applies    to    the    canons. 
Thus  in  Burn*8  Ecclesiastical  Law,  9th  edit.,  p.  90, 
it  is  said  that  ''the  possessions  of  the  dean  and 
chapter  are  for  the  most  part  divided,  the  dean 
having  one  part  alone  in  respect  of  his  deanery,  and 
each  particular  prebendary  a  certain  part  in  right 
of  his  prebend ;  the  residue  the  dean  and  chapter 
have  alike,  and  each  of  them  is  for  this  purpose  in- 
corporate by  himself.    For  a  prebendary  who  hath 
a  distinct  estate,  and  hath  also  a  vote  in  the  chapter, 
is  a  eorporation  sole  in  respect  of  the  one,  and  at 
the  same  time  is  a  member  of  a  corporation  aggre- 
gate in  respect  of  the  other.*'    Here,  on  the  state- 
ments in   the  case,  Mr.    Harington  has    separate 
possessi  n  of,  and  separate  rights  over,  this  house. 
He  has  also  separate  liabilities  in  respect  of  it.    If, 
on  his  death,  the  house  which  he  has  occupied  as 
canon   were  dilapidated,  his    executors  would  be 
liable  to  his  successor  to  make  the  dilapidations 
good.    That  point  was  decided  in  Dr,  Somd*s  case. 
Skinner,    121,  and   also    in    Raddiffe   t.    D'Oyly, 
2  T.  R.  630,  and  the  doctrine  was  confirmed  and 
extended  to  the  case  of  a  vicar  choral  in  the  case  of 
Greaves  v.  Parfitt,  7  C.  B.,  N.  S.,  838 ;  29  L.  J.  2 16,  C.  P. 
Where  a  prebendary  has  an  advowson  in  right  of  his 
prebend,  and  the  incumbent  of  the  living  having 
died,  the  prebendary  dies  before  a  presentation  is 
made,  his  executors  present:    {Renwll  v.  The  Bishop 
of  Lincoln,  7  B.  &  C.  113.)    This  case  was  after- 
wards confirmed  in  the  House  of  Lords :  (8  Bing. 
490.)    That  a  prebendary,  as  a  corporation   sole 
has  separate  and  distinct  rights  over  his   house, 
altogether  independently  of  his  membership  in  the 
dean  and  chapter  is  further  shown  by  the  following 
passage  from  2  Burn's  Eccles.  Law,  9th  edit.,  p.  92 : 
"  But  by  the  stat.  28  Hen.  8,  c.  11,  the  profits  of  a 
prebend  during  the  vacation  shall  go  to  the  succes- 
sor towards  payment  of  the  first  fruits.    lu  order  to 
reconcile  which,  perhaps  the  distinction  may  be  this: 
that  the  issues  of  those  possessions  which  he  hath 
in  common  with  the  rest  of  the  chapter  shall,  after 
his  death,  be  divided  among  the  surviving  members 
of  the  chapter ;  but  the  profits  of  those  possessions 
which  he  hath  in  his  separate  capacity,  as  a  sole  cor- 
poration of  himself,  shall  be  and  enure  to  his  suooes- 
sor."  The  form  of  the  writ,  as  given  in  Fitzherbert, 
strongly  confirms  the  view,  that  a  prebendary  takc-s 
in  right  of  his  office,  of  course  subject  to  Mr.  Eling- 
don's  observations  that  he  is,  as  prebendary,  a  mem- 
ber of  the  corporation  aggregate.    From  the  (saaes 
referred  to,  it  appears  that  a  canon  is  regarded  by 
the  law  for  many  purposes  in  several    different 
aspects.    The  question  for  us  here  is,  whether,  so 
far  as  the  occupation  of  his  house  is  concerned,  he 
is  to  be  regarded  as  holding  in  severalty  or  aa  a  mem- 
ber of  a  corporation  aggregate.    The  case  says  that 
the  house  belongs  to  the  respondent  in  right  of  his 
canonry.  From  these  findings  in  thecases,  Icometothe 
conclusion  that^  as  in  other  cases,  a  canon  may  hold 
property  in  his  own  right  as  a  canon.  Mr  Harington 
occupies  this  house  in  his  character  of  canoo,  and 
not  as  a  member  of  the  dean  and  chapter  of  Exeter. 
In  some  old  authorities  (2  Peck.  113,   Middlesex 
casesX  it  was  held  that  a  prebendary  was  not  entitled 
to  a  vote  in  respect  of  his  prebend.    But  in  Eliot, 
p.  24,  there  is  a  passage  quoted  from  Heyw.  Co. 
2nd  edit.  125,  which  explains  this:  **  With  respect 
to  chapters,  where  the  dean  and  each  prebendary 
has  a  separate  portion  in  right  of  his  office,  each  is 
a  corporation  sole  and  may  vote;  but  where  the 
whole  annual  income  is  divided  among  them  as  a 
corporation  aggregate,  they  caanot  vote.*'    In  tlie 
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Wesimhuter  com,  2  Peck.  118,  the  dean  and 
chapter,  as  a  corporation  aggregate,  were  con- 
iidered  to  occupy  their  honses  separately  only  by 
agreement  among  themselves,  and  the  corporation 
aggregate  kept  the  houses  in  repair.  The  report  of 
tiie  case  is  short,  but  if  the  facts  were  sufficient  to 
sopport  the  contention  that  the  members  of  the 
dean  and  chapter  in  that  case  occupied  in  severalty 
only  by  agreement  among  themsdres,  then  one  can 
understand  how  the  court  came  to  the  conclusion 
that  they  were  not  entitled  to  rote  in  respect  of 
their  houses.  The  passage  I  have  just  cited  'from 
Heywood  shows  that  a  prebendary  may  be  entitled 
to  rote,  and  I  think  that  the  distinction  there  made 
is  conclusive  in  favour  of  Mr.  Harington's  claim. 
In  the  present  case  the  corporation  aggregate  of  the 
dean  and  chapter  cannot  be  said  to  occupy  Mr. 
Harington's  house.  It  cannot  interfere  with  his 
oocapation  as  canon,  nor  can  it  transfer  the  house 
to  another.  On  the  other  hand,  we  find  that  Mr. 
Harington  is  a  corporation  sole  with  a  freehold 
office  for  life.  He  occupies  his  house  solely  in 
respect  of  his  canonr}*.  He  cannot  be  disturbed  in 
his  occupation.  He  does  not  occupy,  in  ray  judg- 
ment, as  a  member  of  a  corporation  aggregate.  I 
am  of  opinion  that  he  occupies  as  a  corporation  sole 
in  his  own  right  and  in  respect  of  his  canonry.  Or, 
if  we  consider  that  the  dean  and  chapter  held  this 
house  in  trust  for  him,  we  must  still  regard  him  as 
having  an  equitable  freehold  for  life.  But  I  think 
that  he  has  a  freehold  in  his  house,  with  all  the 
right«  that  by  law  flow  from  such  an  estate,  and 
amongst  others  the  right  to  a  vote.  On  these 
grounds  I  am  of  opinion  that  the  decision  of  the 
revising  barrister  must  be  affirmed. 

WiLLBS,  J. — ^I  am  of  the  same  opinion.  1  quite 
adhere  to  the  judgment  of  this  court  in  the  recent 
case  of  the  Naval  Knights  of  Windsor  (^Dwrant  v. 
KwMti^  vide  prec  case),  and  to  the  proposition  I 
then  laid  down  that  when  a  member  of  a  corporation 
enjoys  and  occupies  a  part  of  the  property  of  such 
corporation  in  pursuance  of  the  purposes  for  which 
the  corporation  exists,  it  must  be  prim&  facU  pre- 
■omed  that  his  occupation  is  the  occupation  of  thj 
corporation,  and  the  estate  is  in  the  corporation, 
think,  too,  that  it  would  be  straining  the  law  to  say 
that,  because  a  corporator  is  allowed  to  occupy 
part  of  the  corporate  {nroperty  for  life  unless  be 
does  something  to  induce  the  corporation  to  turn 
him  out,  this  would  confer  any  estate  on  him,  or 
that  be  acquires  any  interest  in  the  property  which 
he  has  entered  on  as  his  allowed  share,  by  force 
of  an  usage  which  is  not  of  such  a  character  as  to 
confer  a  prescriptive  right.  I  think,  too,  that  it  is 
a  refinement  for  Mr.  Philpotts  to  say  that  a  corpo- 
ration aggregate  is  incapable  of  occupy i ng.  I  should 
have  thought  the  contrary.  More  than  one  case 
has  occurred  in  which  a  corporation,  having 
occupied  without  any  instrument  under  seal, 
has  been  held  liable  for  use  and  occupation. 
The  principle,  then,  is  that  a  corporation  aggregate 
has  no  vote.  The  presumption  is,  that  where  a 
member  of  a  corporation  occupies  part  of  the  cor- 
porate property,  his  occupation  must  be  regarded  as 
the  occupation  of  the  corporation  ;  and  further,  that 
it  would  be  absurd  to  regard  him  as  holding  as 
tenant  under  the  corporation.  That,  however,  is  the 
whole  extent  of  our  decision  in  the  case  of  the  naval 
knights.  In  conferring  among  ourselves,  however, 
b  that  case,  it  was  agreed  by  every  member  of  the 
court  to  be  open  to  any  member  of  a  corporation  to 
rebut  this  presumption  by  showing  that  he  has  a 
distinct  occupation.  The  whole  discussion  in  this 
case,  then,  is  whether  Mr  Harington  has  shown  suf- 
ficient to  rebut  this  presumption.  It  is  quite  open 
to  him  to  rebut  it,  and  show  that  he  has  a  separate 
ovnersfaip.    The  finding  of  the  revising  barrister  is  | 


precise,  and  on  that  finding  it  appears  that  the  house 
was  taken  by  Mr  Harington  on  succeeding  to  his 
predecessor,  and  that  he  occupies  the  house  in  right 
of  his  prebend,  he  being  at  the  same  time,  as  a  pre- 
bendary, a  member  of  the  dean  and  chapter  of 
Exeter.  In  other  cases  relating  to  corporations, 
with  the  nature  of  which  we  are  not  ac- 
quainted, it  might  appear  right  to  send  the 
case  back  to  the  revising  barrister  to  be  re- 
stated. That,  however,  is  unnecessary  in  this  case. 
My  reason  for  saying  this  is,  that  it  is  necessary  for 
the  purpose  of  our  decision  to  determine  whether 
Mr.  Harington  has  the  character  of  a  corporation 
sole.  That  character  is  only  borne  by  certain  per- 
sons. In  any  other  case  if  a  person  were  presumed 
by  the  revising  barrister  capable  of  holding  pro- 
perty as  a  corporation  sole,  it  might  be  necessary 
that  the  revising  barrister  should  set  forth  the  facts 
on  which  his  conclusion  was  founded.  This,  how- 
ever, is  not  so  in  the  case  of  a  member  of  a  dean 
and  chapter.  When  a  member  of  a  dean  and  chap- 
ter holds  separate  property  to  the  exclusion  of  the 
other  members,  we  recognise  a  case  in  which  the 
presumption  is  that  he  holds  such  property  as  a  cor- 
poration sole,  and  not  merely  as  a  member  of  a  cor- 
poration aggregate.  In  the  present  case  we  find  that 
the  other  members  of  the  dean  and  chapter  cannot 
interfere  with  the  respondent  in  his  enjoyment  of  his 
house.  We  find  that  this  house  has  been  assigned 
to  him,  not  by  private  arrangement  among  the  mem- 
bers of  the  corporation  aggregate  for  the  more  con- 
venient enjoyment  of  the  common  property,  but  as 
something  which  belongs  to  him  in  right  of  his  prebend. 
That  this  is  the  general  character  of  the  occupation 
of  property  by  the  members  of  a  dean  and  chapter 
appears  from  Com.  Dig.tit.  "  Dean  and  Chapter," 
where  reference  is  made  to  this  very  distinction : 
**  And  though  the  dean  and  chapter  make  a  corixi- 
ration,  yet  the  dean  and  every  prebendary  of  the 
chapter  may  be  a  corporation  by  himself.  So  the 
dean  may  have  belonging  to  his  deanery  a  church, 
prebend,  or  other  possessions."  In  speaking  of  a 
prebendary  Comyns  says:  "A  prebend  is  jus  spiri- 
tuale  percipiendi  proventus  in  ecclesia,  competentes 
percipienti  ex  divino  officio  cui  constitit.  A  canon 
is  he,  qui  est  electus  in  fratrem,  and  has  a  stall  in 
chore,  et  locum  in  capitulo.  ...  If  a  prebendary 
aliens  his  whole  possession  he  continues  prebendary, 
for  he  has  his  stall  in  the  choir  and  his  place  in  the 
chapter."  Nothing  could  more  clearly  show  the 
separation  of  the  property.  In  the  case  of  the  Dean 
and  Chapter  of  Norwich,  3  Coke's  Reports,  72  b, 
the  authority  of  Comyns  is  fully  borne  out,  that 
"  if  a  prebendary  demises  his  prebend,  the  preben- 
dary shall  do  the  things  proper  to  his  function,  and 
not  the  lessee."  A  prebendary,  then,  is  capable  of 
taking  as  a  corporation  sole,  and  he  does  not  take 
in  succession,  except  in  that  character.  I  should 
have  thought  that  that  was  sufficient  for  our 
conclusion.  It  might  perhaps  have  been  better 
for  the  revising  barrister  to  have  ascertained 
and  explained  the  way  in  which  the  property 
of  the  dean  and  chapter  is  held ;  but  it  was 
perhaps  thought  inconvenient  to  set  out  their 
title.  There  is  no  question,  that  if  a  living  is 
attached  to  a  prebend,  the  prebendary  holds  that  as 
a  corporation  sole.  In  ordinary  cases,  where  a  living 
is  so  attached,  the  prebendary  is  admitted  by  the 
bishop,  though  the  living  belongs  to  him  in  right  of 
his  prebend.  Stress  has  l^n  laid  on  the  fact  that  the 
prebendary,  on  being  appointed,  appears  before  th  3- 
house,  and  begs  the  dean  and  chapter  to  admit  him. 
That,  however,  does  not  weigh  in  my  mind.  But 
all  doubt  is  removed  by  the  form  of  the  precedent 
for  a  writ  to  obtain  possession,  in  the  case  where 
the  preceding  prebendary  has  demised  his  house, 
and  the  tenant  holds  it  over  without  licence.  The 
form  of  the  writ  is  evidence  of  the  law,  especially  as 
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Fitzherbert,  without  eren  a  note  expressing  douiit 
upon  the  subject,  shows  that  the  right  to  the  house 
is  not  in  the  dean  and  chapter,  but  in  the  preben- 
dary. With  regard  to  the  Westminster  case  in 
2  Peck.  113,  the  chapter  was  but  lately  formed. 
No  prescription  was  relied  on,  and  whether  the  deci- 
sion was  right  or  wrong  is  explained  by  the  case, 
that  where  the  members  of  the  dean  and  chapter 
occupy  the  property  in  severalty  only,  by  agreement 
and  arrangement  among  them  selves,  they  gain  no 
right  to  a  vote.  In  this  case,  however,  Mr  ilaring- 
ton  does  not  occupy  this  hosse  as  his  share  of  the 
common  property,  allotted  to  him  by  agreement 
among  the  members  of  the  corporation  aggregate, 
but  he  holds  it  as  his  separate  property.  The  result 
of  the  case  to  my  mind,  even  without  these  authori- 
ties, is  that  a  prebendary  occupies  his  house  in  right 
of  his  prebend.  In  case  of  dilapidations,  the  in- 
coming prebendary  would  have  to  sue  the  executors 
of  the  late  one ;  but  it  would  be  difficult  to  see  the 
reason  of  this,  if  the  deceased  prebendary  had  no 
successor.  Under  these  circumstances,  I  think  we 
should  do  wrong  if  we  were  to  act  on  what  I  have 
said  is  primA  facte  presumption  in  these  cases.  I  am 
clearly  of  opinion  that  the  revising  barrister  was 
right,  and  that  his  decision  must  be  affirmed. 

Kbatiho,  J. — I  am  entirely  of  the  same  opinion. 
At  the  same  time,  I  do  not  in  the  least  wish  to  inter- 
fere wiUi  the  decision  in  the  case  of  the  naval  knights 
{Durani  v.  Kennett,  vtdEeprec.  case).  There  is,  no  doubt, 
a  presumption  that  a  member  of  a  corporation 
occupjring  part  of  the  corporate  property  occupies  in 
respect  of  his  membership  alone ;  and  it  is  for  him 
to  show  that  he  has  a  distinct  occupation,  and  holds 
in  his  own  right.  The  question  then  here  is,  whether 
this  presumption  is  rebutted  by  the  facts.  It  seems 
to  me  that  the  statement  of  Ae  revising  barrister, 
that  Mr  Harington  occupies  this  house  in  right  of 
his  canonry,  rebuts  it,  and  consequently  that  the 
decision  of  the  revising  barrister  must  be  affirmed. 

Brbtt,  J.— At  first  I  had  some  doubts  whether 
the  case  had  been  sufficiently  stated,  but  with  the 
knowledge  that  we  have,  as  matter  of  law,  of  the 
way  in  which  property  is  held  by  a  dean  and  chapter, 
we  are  enabled  to  decide  that  the  claimant  in  this 
case  occupies  his  house,  not  merely  as  a  member  of 
a  corporation  aggregate,  but  in  his  own  right  as  a 
corporation  sole  It  is  contended  that  a  canon  is 
entitled  as  a  member  of  the  corporation  aggregate 
to  be  installed  in  his  house,  and  that  he  holds  it 
simply  and  solely  as  such  member.  If  that  were  so, 
the  case  would  fall  within  Heath  v.  Haynes  {uhisup,y 
and  our  decision  in  the  case  of  the  naval  knights 
(Durant  v.  Kennett,  prec.  case),  which  cases  I  am 
happy  to  find  are  entirely  justified,  by  the  old  autho- 
rities. I  am  clearly  of  opinion  that  in  those  cases 
the  claimants  were  not  entitled  to  a  vote,  as  they 
were  shown  to  occupy  only  because  they  were  mem- 
bers of  a  corporation  aggregate.  Here,  however, 
that  is  not  so.  Mr  Harington  occupies  his  house, 
not  only  as  a  member  of  a  corporation  aggregate, 
but  as  a  corporation  sole,  to  whom  the  house  has 
been  assigned  by  law.  On  these  grounds  I  am  also 
of  opinion  that  the  decision  of  the  revising  barrister 
must  be  affirmed. 

Decision  affirmed^  with  costs  against  the  appdianl. 

Attorney  for  the  appellant,  J,  E.  Fox, 

Attorney  for  the  respondent,  G.  E.  PhObrick. 
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Kbo.  v.  The  Ihhjlbitahts  of  Odbll. 

Highway — Repair  of  ^Denial  by  toaywardas-^mis- 
diction  of  jttstices^25  ^  26  Viet.  c.  61. 

The  justices  have  no  jurisdiction  under  sect.  IS  of  the 
25  ^  26  Vict.  c.  61  to  order  a  highway  board  to  repair 
a  highway  if  the  waywarden  of  the  parish  deny  the 
fact  that  such  road  is  a  highway ;  and  although  the 
denial,  if  not  made  bona  fide,  wiU  not  oust  their 
jurisdiction  if  they  are  satisfied  that  the  road  is  realty 
a  highway,  yet  their  decision  that  the  denial  is  not 
made  bona  Jide  is  not  conclusive,  and  may  be  reviewed 
by  this  court. 

This  was  a  rule  to  quash  an  order  of  jostioes, 
whereby  the  highway  board  of  the  district  of  Bkt- 
Boe,  in  the  county  of  Beds,  were  ordered  to  repair  a 
certain  road.  The  said  order  had  been  removed 
into  this  court  by  certiorari. 

It  appeared  that  at  a  petty  sessions  held  on  the 
2nd  Feb.  1868  for  the  division  of  Bletsoe  an  iofor- 
mation  was  heard  that  a  certain  highway  called 
Yetnow  Lane  was  then  out  of  repair,  and  that  the 
said  highway  boiurd  were  chargeable  with  its  reptir. 
At  the  hearing  a  considerable  amount  of  evidence 
was  given  to  prove  both  that  the  lane  was  a  high- 
way, and  that  the  parish  were  liable  to  repair  it 

It  was  stated  in  the  affidavits  made  in  oppoeitioa 
to  the  rule,  that  upon  the  waywarden  of  the  ptrish 
being  called  upon  to  make  his  defence,  he,  by 
his  attorney,  alleged  that  the  said  road,  called 
Yetnow-lane,  was  not  a  highway,  and  cited 
the  case  of  Reg,  r.  Fearer,  14  L.  T.  Bep. 
N.  S.  115  ;  1  L.  Rep.  Q.  B.,  and  argued  that  the 
justices  had  no  jurisdiction  to  proceed  further  by 
reason  of  the  said  waywarden  (through  himX 
having  denied  the  road  to  be  a  highway,  inasmuch 
as  the  Highway  Acts  giving  such  jurisdiction  applied 
only  to  highways  admitted  to  be  such ;  that  neither 
the  said  waywarden  nor  his  attorney  denied  the 
liability  of  the  parish  of  Odell  aforesaid  to  repair 
the  said  road ;  that  the  justices,  therefore,  directed 
the  said  board  to  appear  at  a  subsequent  petty  ses- 
sions, and  appointed  a  surveyor  to  view  the  said 
highway,  and  to  report  on  its  state  to  the  justices  at 
such  petty  sessions ;  that  at  such  subsequent  petty 
sessions  the  said  surveyor  made  his  report;  that 
the  attorney  of  the  said  waywarden  was  in  coart 
and  stated  that  he  should  take  proceedings  to  quash 
any  order  the  said  justices  might  make  in  the 
matter,  as  the  said  waywarden  denied  that  Yetnow- 
lane  aforesaid  was  a  highway,  and  also  denied  the 
liability  of  the  parish  to  repair  it ;  but  he  did 
not  offer  any  evidence  in  support  of  either  of  such 
denials;  that  neither  the  said  waywarden  nor  hb 
attorney  had  previously  denied  the  liability  of  the 
parish  of  Odell  to  repair  the  said  highway,  and 
that,  thereupon,  the  justices  made  an  order  on  the 
said  board,  limiting  a  time  for  the  complete  and 
effectual  repair  of  the  said  highway.  The  justice^ 
in  their  affidavit,  stated  that  the  evidence  offered 
fully  satisfied  them  that  the  road  was  a  highway, 
and  that  they  believed  that  the  denial  of  the  said 
waywarden  that  the  said  road  was  a  highway  was 
not  made  bona  fide,  but  was  colourable  only  and  a 
bare  assertion  made  without  any  reasonable  ground 
to  support  it. 

In  support  of  the  rule  the  waywarden  of  the 
parish  made  affidavit  in  which  he  stated  that  upon 
being  summoned  he  convened  a  parish  meeting  and 
was  instructed  by  the  parishioners  to  appear  on 
behalf  of  the  parish  and  deny  the  liability  of  the 
parish  to  repair  the  t>aid  road;  that  he  attended 
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with  his  attorney,  and  at  the   hearing   his    said 
attorney  objected  that  the  said  road   was  not  a 
highway,  and  that  the  inhabitants  were  not  bonnd 
to  repair  it,  and  that  he  himself   stated  at  the 
hearing  that  the  said  inhabitants  always  had  denied 
weir  liability  to  repair  the  said  road,  and  that  they 
had  been  summoned  eleven  years  previously  and 
had  been  advised  by  connsel  that  they  were  not 
liable   to  repair  the  said  road,  and  the  said  last- 
mentioned  sttmtnoDS  had  been  abandoned,  but  that 
notwithstandiug  the  said  objection  the  parties  ap- 
pointed a  surveyor  to   view  the    said  road  and 
report  to  them ;  that  at  the  next  petty  session  the 
said  attorney  again  objected  that  the  said  road  was 
not  a  highway,  and  that  the  inhabitants  were  not 
bound  to    repair  it,   but   that  the   justices  made 
an    order  upon    the  board    to    repair   it.     The 
attorney    for    the    waywarden    in    his    affidavit 
suted  that  after  evidence  had  been  given  that  the 
road  was  a  highway  and  was  out  of   repair,  he 
stated  to  the  justices  that  the  liability  to  repair  the 
said  road  was  demised  by  the  said  waywarden  on  be- 
half of  the  inhabitaots  of  the  said  parish,  and  he 
aiao  contended  on  the  part  of  the  waywarden  that 
the  said  road  was  not  a  highway  and  was  not  ad- 
mitted to  be  a  highway  by  the  said  waywarden  on 
behalf   of  the  inhabitants  of  the  said  parish,  and 
therefore  the  said  justices  had  no  jurisdiction  to 
make  any  order  whatever  on  the  said  summonses ; 
that  the  justices  made  an  order  appointing  a  sur- 
veyor to  inspect  the  road,  and  report  to  them  on 
the  2nd  March;  that  he  thereupon  objected  that  the 
order  was  unnecessary  and  improper,  as  the  liability 
of  the  parish  to  repair  the  road  was  denied  ;  that  he 
attended  the  petty  sessions  on  the  2nd  Maroh  when 
the   surveyor  made  his   report,  and  the  attorney 
for  the   complainant  asked   the  justices  to  make 
an  order  upon  the  highway  board  for  the  repair  of 
the  road,  whereupon  he,  the  said  attorney  for  the 
way  wazden,  objected  that  the  said  justices  had  no 
jurisdiction  on  the  ground  that  the  said  road  was  not 
a  highway,  and  was  not  admitted  to  be  a  highway 
by  the  said  waywarden,  and  that  the  liability  to  re- 
pair  the  said  road  was  denied  by  the  said  way- 
warden on  behalf  of   the  said  inhabitants  of  the 
parish,  and  he  thereupon  gave  the  said  justices  a 
written  notice  under  the  hand  of  the  said  way- 
warden, containing  such  denial,  but  that  the  said 
joatioes  made  an  order  upon  the  highway  board  to 
repair  the  said  road. 

By  sect.  18  of  the  26  &  26  Vict.  c.  61  (the  High- 
ways Act)  it  is  enacted  that  where  complaint  is 
niade  to  any  justice  of  the  peace  that  any  highway 
is  out  of  repair  he  shall  issue  two  summonses,  one 
addressed  to  the  highway  board,  and  the  other  to 
the  waywarden  of  the  parish  liable  to  the  repair  of 
such  highway,  requiring  such  board  and  waywarden 
to  appear  before  the  justices  at  some  petty  sessions 
in  the  summons  mentioned : 

And  at  such  petty  BessionB,  unless  the  board  undertake  to 
repair  the  road  to  the  aatuifaotion  of  the  justioee,  or  unless 
the  wajwarden  deny  the  liabiUty  of  the  parish  to  repair,  the 
joBticem  shall  direct  the  board  to  appear  at  some  subsequent 
petty  aeasions  to  be  then  named^  and  shall  either  appoint 
aome  competent  person  to  rlew  the  highway,  and  report  to 
them  on  its  state  at  such  other  petty  sMsionB,  or  fix  a  day 
pnerioas  to  soon  petty  sessionB,  at  which  two  or  more  of 
BQch  jnsticea  will  themselves  attend  to  view  the  highway. 
At  Boch  last-mentioned  petty  sessions,  if  the  justices  ore 
satisfied  either  by  the  report  of  the  per^n  so  appointed,  or 
by  each  Tlew  as  aforesaid,  that  the  highway  oompLuned  of 
is  not  in  a  state  of  complete  repair,  it  shall  be  their  duty  to 
make  an  order  on  the  board  limiring  a  time  for  the  repair 
of  tke  highway  complained  of,  &c. 


By  sect.  19,  it  is  enacted  that : 

When  on  the  hearing  of  any  snch  summons  respecting  ths 
repair  of  any  highway,  the  liability  to  repair  is  desired  by 
the  wajwarden  on  behalf  of  his  pariah,  or  by  any  party 
charged  therewith,  the  justices  shall  direct  a  bill  of  indict- 
ment to  be  preferred,  and  the  necessary  witnesses  in  sup- 
port thereof   to  be  sabpoanaed  at  the  next  assises  to  be 


holden  in  and  for  the  said  county,  or  at  the  next  general 

Siarter  sessions  of  the  peace  for  the  county,  riding,  divi- 
on.  or  place  wherein  the  highway  is  situate  against  the 
inhabitants  of  the  parish,  or  the  party  charged  therewith 
f6r  Bufforing  and  permitting  the  said  highway  to  be  out  of 
repair,  ^. 

Jeif  now  appeared  to  show  cause  against  the  rule. 
— The  justices  had  jurisdiction  to  hear  and  decide 
the  question,  and    as    they   have  found   that  the 
evidence    offered    fully    satisfied    them    that  the 
road  was  a  highway,  and  that  they  believed  that 
the  denial  of  the  waywarden  that  it  was  a  highway 
was  not  made  bonajuk,  but  was  colourable  only,  and 
a  bare  assertion  only  without  any  reasonable  ground 
to  support  it,  this  court  will  not  interfere  with  their 
decision.    [Mbllob,  J. — You  know  that  it  has  been 
held  in  Beg,  v.  Farrer,  85  L.  J.  210,  M.  C. ;  U  L.  T. 
Rep.    N.  S.  515,   the  jurisdiction  of  the  justices 
attaches  only  where  the  road  is  an  admitted  high- 
way.]    The  denial  must  not  be  colourable,  and  must 
consist  of  something  more  than  a  bare  denial,  other- 
wise it  would  be  in  the  power  of  the  parish  in  the 
clearest  and  most  notorious  cases  of  a  highway  to 
deny  its  being  such,  and  so  prevent  the  beneficial 
operation  of  the  statute.    In  Reg.  v.  Farrer^  the 
Chief  Justice  says,  '*  If  the  denial  were  not  made 
bona  fidtj  I  do  not  think  the  jurisdiction  would  be 
ousted."  In  Reg  v.  Johnson,  84  L.  J.  85,  M.  C,  it  was 
held  that  when,  on  the  hearing  of  a  summons  against 
the  surveyors  of  a  parish  for  the  nonrepair  of  a 
highway,  the   surveyors    deny  the    duty    of    the 
parish  to  repair  on  the  ground  that  the  alleged 
highway  is  not  a  highway,  the  justices  cannot  pro- 
ceed to  make  an  order  under  the  5  &  6  Will.  4, 
c.  50,  s.  95,  that  an  indictment  be  preferred  without 
making  any  inquiry  as  to  whether  the  road  be  a 
highway.     [Mbllob,  J. — If  the  waywarden  appears 
and  denies,  why  go  into  the  evidence  ?    The  only 
person  who  can  make  the  deniid  is  the  waywarden.] 
Blackbubn,   J. — Suppose  upon    the    hearing  the 
justices  should  come  to  the  conclusion  that  it  is  a 
highway  when  it  is  not,  how  then?]    Their  finding 
would  be  binding.    [Blagkbubn,  J. — But  surely  in 
this  case  there  was  ample  evidence  the  other  way, 
that  it  was  not  a  highway,  and  that  the  parish 
were  not  bound  to  repair  it.    It  seems  that  there 
had   been  a  dispute  upon  the  very  point  eleven 
years  ago,  and   that  the  parish  were  advised   by 
counsel  that  they  were  not  liable  to  repair.]     It 
does  not  clearly  appear  what  was  the  result  of  that 
application.    But  it  is  certainly  for  the  justices  to 
determine  whether  or  not  the  objection  was  made 
bond  fide,  and   this    court  will  not    reverse   their 
decision  upon  that  point.    [Blagkbubn,  J.— I  do 
not    see  why  this  court  should  not    reverse  the 
decision  of  justices  on  such  a  point  as  upon  any 
other.] 

KeeoM,  Q.  0.  and  W,  Grahcan,  in  support  of  the 
rule,  were  not  called  upon. 


CoGKBUBir,  G.  J. — I  am  of  opinion  that  the  rule 
should  be  made  absolute.  As  to  the  question, 
whether  if  the  highway  is  not  admitted  the  justices 
can  do  anything,  I  think  the  case  of  R,  v.  Famr  is 
conclusive.  The  only  point  left  open  is  whether 
this  court  can  review  the  finding  of  the  justices  that 
it  was  not  a  bonafidn  denial  on  the  part  of  the  way- 
warden of  the  road  being  a  highway?  I  think 
it  is  established  by  a  series  of  cases  that  it  is 
competent  to  this  court  to  review  the  finding  of 
the  justices  upon  this  point.  I  do  not  mean  to  say 
that  if  there  is  evidence  both  pro  and  con,  and  if  the 
justices  as  judges  of  matters  of  fact  decide  one  way, 
that  this  court  will  not  give  great  weight  to  their 
finding,  inasmuch  as  they  have  the  advantage  of 
seeing  the  witnesses,  yet  when  this  court  sees 
.  plainly  that  the  justices  have  gone  wrong  upon  their 
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Tiew  of  the  facta,  it  is  not  only  competent,  but  it  is 
the  duty  of  this  court  to  review  their  decision. 
Applying  that  rule  to  the  facts  here,  I  think  when 
a  representation  was  made  to  the  justices  by  the 
waywarden  of  the  parish,  a  public  officer  acting  in 
the  course  of  his  duty,  that  this  road  was  not  a 
highway,  and  the  parish  was  not  liable  to  repair  it, 
the  justices  ought  to  have  respected  that  statement. 
It  is  true  that  if  the  other  evidence  showed 
that  the  waywarden  was  acting  maia  Jide,  it  ought 
not  to  bind  them.  Still  as  it  appeared  that  eleven 
years  ago  an  attempt  had  been  made  to  compel  the 
parish  to  repair  this  road,  and  the  opinion  of  counsel 
was  taken,  and  was  favourable  to  the  parish,  that 
was  strong  evidence  to  corrobate  the  waywarden's 
statement.  All  the  facts  of  the  case  showed  that 
the  point  was  raised  bona  fide,  and  in  that  event  the 
justices  could  not  order  an  indictment.  It  never 
was  intended  that  justices  should  have  jurisdiction 
to  do  anything  except  where  it  was  admitted  by 
the  parties  that  the  road  was  a  highway,  and  the 
parish  admitted  or  denied  its  liability  to  repair  it. 
I  think,  therefore,  the  iustices  were  wrong,  and  that 
the  rule  should  be  made  absolute. 

Blackbubk,  Mbllob,  and  Lush,  J  J.  concurred. 

Rah  absolute. 


JSaturday,  Nov.  20,  1869. 

WoBTLBT  (appi)  V.  Thb  Nottinqham  Local 
Board  (resps.) 

Market — Removed  of  part  of  tame  to  another  locality — 

Bfft'law, 

Where  there  is  a  grant  of  a  market  to  be  holden  within 
certain  limits,  the  grantees  may  hold  such  market  in 
any  convenient  place  within  the  said  limits,  and  may 
from  tiine  to  time  retnove  such  market,  or  any  part 
thereof,  to  any  other  convenient  place  within  the  same 
limits. 

A  bye- law  for  regulating  a  market  m»ut  not  be  so  re- 
strictive  €u  to  prevent,  without  leave,  a  Jrequenter  of 
it  from  resorting  to  it. 

This  was  a  case  stated  under  the  20  &  21  Vict, 
c.  45,  upon  a  conviction  of  the  appellant.  It  was  as 
follows : 

At  a  petty  sessions  of  the  peace  holden  at  the 
Guildhall  in  and  for  the  town  of  Nottingham,  on 
the  15th  July  1868,  before  us  the  undersigned,  two 
justices  acting  in  and  for  the  said  town,  the  said 
defendant  was  charged  in  and  by  a  certain  informa- 
tion, and  the  said  parties  respectively  being  then 
present,  the  said  charge  was  duly  heard  by  us,  and 
upon  such  hearing  we  adjudged  the  said  defendant 
to  pay  a  penalty  and  costs,  and  in  default  of  dis- 
tress imprisonment. 

The  information  was  that  on  the  4th  July  1868, 
in  the  town  of  Nottingham,  Thomas  Wortley,  of 
Lenten,  did  unlawfully  place  a  number  of  skins  of 
sheep  and  lambs  upon  part  of  the  ground  occupied 
for  the  market,  in  the  Great  Market-place,  without 
the  authority  of  the  superintendent  of  the  said 
market,  contrary  to  the  said  bye- laws  duly  made 
and  passed,  and  against  the  form  of  the  statute. 
The  following  is  a  copy  of  the  bye-law  in  question : 
— <*  No  person  shall  thiow  or  place  the  skin  of  any 
beast,  sheep,  or  other  animal,  or  any  part  of  such 
skin,  or  the  offal  or  refuse  of  any  beast,  sheep,  or 
other  animal,  upon  any  part  of  the  ground  occupied 
for  the  market,  or  upon  any  part  of  the  immediate 
approach  thereto,  or  in  or  upon  any  cart^  barrow,  or 
other  carriage  or  vessel  standing  in  any  part  of  the 
market  ground,  or  of  ^e  immediate  approaches 
thereto,  without  being  authorised  so  to  do  by  the 
superintendent  of  the  market.*'  The  bye-law  was 
made  under  the  provisions  of  the  Local  Govern- 


ment Act  1868  (21  &  22  Vict,  c  98),  which  came 
into  operation  in  the  borough  of  Nottiogliam  iu 
1859,  and  of  the  Markets  and  Fairs  Clauses  Act 
1847  (10  i  11  Vict.  c.  14),  which  is  incorporated  in 
the  Local  Government  Act  1858  by  sect.  50,  which 
enacts  that  there,  shall  be  incorporated  with  that 
Act  the  provisions  of  the  Markets  and  Fairs  Clauses 
Act  1847,  with  respect  to  the  holding  of  markets  and 
fairs  and  the  protection  thereof,  and  with  respect  to 
bye-laws.  By  the  Markets  and  Fairs  Clauses  Act 
1847,  sect.  42,  it  is  enacted  that  the  undertakers 
may,  from  time  to  time,  make  such  bye- laws  as 
they  may  think  fit,  for  all  or  any  of  the  following 
purposes,  that  is  to  say  (amongst  other  things),  for 
regulating  the  use  of' the  market  place  and  Ifair, 
and  the  buildings,  stalls,  pens,  and  standings 
thereon,  and  for  preventing  nuisances  or  obstmo- 
tions  therein,  or  in  the  immediate  approaches 
thereto;  but  this  power  of  making  bye-biwB  is 
subject  to  the  provision  that  such  bye-law  shall  not 
be  repugnant  to  the  laws  of  that  part  of  the  United 
Kingdom  where  the  same  are  to  have  effect,  or  to 
the  provisions  of  this  or  the  special  Act,  or  of  any 
Act  incorporated  therein ;  and  by  sect.  43  of  the 
same  Act  a  penalty  not  exceeding  6L  may  be  im- 
posed fur  each  breach  of  such  bye-law,  and  by  sects. 
44,  45, 46,  and  47  of  the  same  Act  certain  formali- 
ties are  required  to  be  observed  before  and  after  the 
bye-laws  have  come  into  operation,  the  whole  of 
which  have  been  complied  with. 

The  Corporation  of  Nottingham  are  lords  of  the 
manor  and  grantees  of  the  market  by  rirtue  of 
ancient  charters.  The  Great  Market-place  belongs 
to  the  corporation,  and  occupies  an  area  of  between 
five  and  six  acres.  It  is  situate  in  the  centre  of  the 
town,  within  the  district  of  the  said  local  board, 
and  has  from  very  ancient  times  been  used  as  a 
market  for  the  sale  of  fruit,  vegetables,  fish,  furni- 
ture, clothes,  hides  and  skins,  and  other  effects.  It 
is  also  used  for  the  standing  of  carriers'  carts, 
which  are  brought  into  the  Great  Market-place  from 
the  surrounding  country,  and  the  horses  being  taken 
out  the  carts  remain  standing  in  the  market  on  til 
the  business  of  the  day  is  over.  The  principal 
cattle  market  is  likewise  held  iu  the  Great  Market- 
place upon  a  Wednesday  (being  one  of  the  market 
days)  in  each  week.  A  small  market  for  cattle  ia  held 
upon  a  Saturday  in  each  week  in  a  new  cattle  market 
in  Burton-street,  also  the  property  of  the  corporation, 
at  a  distance  of  about  350  yards  from  the  Great 
Marki  t-place.  The  butchen'  shambles  are  situate 
in  the  Great  Market-place,  and  belong  to  the  Corpo- 
ration of  Nottingham.  In  the  month  of  May  1855 
the  following  resolution  was  duly  proposed  and 
carried  at  a  meeting  of  the  town  council  of  the 
borough  of  Nottingham :  "  It  is  also  resolved  aud 
ordered  that  the  market  for  the  sale  of  hides  and 
skins  be  henceforth  removed  from  Smith-row  (that 
being  part  of  the  Great  Market-place,  in  which 
hides  and  skins  had  theretofore  been  sold)  and  held 
in  the  new  cattle  market  in  Burton-street,  free  of 
charge  by  the  corporation,  as  recommended  in  the 
report  of  the  chamber  committee,  and  be  there  held 
in  such  part  of  that  market  ground  as  the  super- 
intendent shall  from  time  to  time  direct." 

Shortly  before  the  passing  of  the  resolution  above 
referred  to,  the  corporation  erected  in  Burton-street 
on  part  of  their  ground  used  for  the  new  cattle 
market,  a  building  for  the  public  sale  and  purchase 
of  hides  and  skins,  which  building  they  let  to  a 
company  of  butchers  as  yearly  tenants,  and  who 
have  the  exclusive  control  of  the  same  building 
during  their  tenancy,  and  all  hides  and  skins  taken 
to  such  building  have,  by  a  regulation  of  these 
tenants,  to  be  sold  by  auction  through  their  broker. 
A  great  majority  of  the  butchers,  both  of  the  town 
and  country,  send  their  hides  and  skins  to  this 
building  to  be  sold.    A  piece  of  land,  part  of  the 
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neir  cattle  market,  and  adjoining  to  such  building, 
has  been  pared  hy  the  corporation  and  set  apart  as 
a  market  for  the  sale  and  purchase  of  hides  and 
skins,  and  this  ia  the  place  which  the  market  superin- 
tendent pointa  out  as  the  grounds  upon  which  hides 
and  skins  may  be  thrown  and  sold.  It  is  not  used 
by  any  person  for  this  purpose.  Hides  and  skins 
are  brought  in  small  lots  by  carriers  in  and  upon 
their  carta  into  the  Great  Market-place,  and  then 
and  there  sold  and  delirered  by  them  to  fellmongers 
who  have  their  carts  with  them,  wherein  they 
take  away  the  hides  and  skins  so  purchased. 
The  butchers  who  come  out  of  the  country  to  their 
shops  in  the  shambles  on  a  market  day  also  (but  in 
oontrayention  of  an  order  of  their  landlords  the  cor- 
poration) tong  hides  and  skins  in  small  qnantities 
into  the  Great  Market-place  and  there  sell  and 
ddiver  them  in  like  manner  as  the  carriers.  No 
hides  or  akina  are  sold  in  the  new  cattle  market  in 
Barton-street  but  such  as  are  consigned  to  the  com- 
pany occuoying  the  building  before  referred  to. 
Tbe  fellmongers,  who  are  rery  few  in  number,  have 
nerer  paid  any  toll  to  the  local  board  or  others  for 
or  in  respect  of  their  use  of  the  Great  Market-place, 
and  Mr.  Bayiey  and  one  other  fellmonger  have 
nerer  ceased  to  use  the  same.  The  local  board  have 
only  one  superintendent  of  the  market  to  exercise 
the  power  contemplated  by  the  bye- law,  and  he  had, 
at  the  time  when  the  offence  charged  in  the  infor- 
mation waa  committed,  no  discretion  to  grant  such 
authority  for  the  placing  of  skins  in  any  part  of  the 
Great  Market. 

The  defendant  Thomas  Wortley  was  in  the  em- 
ploy of  Mr.  Thomas  Bayley,  of  Lenton,  near  Not- 
tingham, fellmonger,  and  from  the  evidence  that 
was  given  before  the  magistrates  it  appears  that  on 
Saturday  morning,  July  4th  1868,   that  being  a 
market  day,  the  defendant,  about  twelve  o'clock  at 
noon,  was  at  the  top  of  a  carrier's  van  standing  upon 
a  part  of  the  Great  Market  place,  opposite  to  Angel- 
row,  used  aa  a  highway,  and  means  of  access  to 
other  parts  of  the  Great  Market-place,  which  are  for 
the  present  used  as  a  market  and  place  of  standing 
for  carriers'  carta,  and  for  the  aale  of  furniture  as 
above  atated,  and  threw  many  aheep  and  lambs* 
skins  from  the  top  of  the  van  on  to  that  part  of  the 
market  place  us^  as  such  highway  and  means  of 
access  aa  aforesaid.    At  about  one  o'clock  in  the 
afternoon  of  the  same  day  the  defendant  was  again 
seen  standing  on  the  top  of  another  carrier's  van 
which  was  standing  on  another  part  of  the  Great 
Market-place,  which  is  for  the  present  used  as  a 
market  and  place  of  standing  for  carriers'  carts,  and 
for  the  sale  of  furniture  as  above  stated,  and  he 
tiirew  from  the  top  of  the  van  a  great  many  sheep 
and  lamba*  skins  on  to  the  said  last-mentioned  part 
of  tbe  market  place,  and  they  were  allowed  to 
remain  on  the  ground  five-and-twenty  minutes.  All 
the  skins  thrown  upon  the  ground  by  the  defendant 
were  so  thrown  for  the  purpose  of  examining  them 
previously  to  their  purchase  by  him.    The  market 
superintendent  was  not  present  during  the  time 
and  the  defendant  had  not  applied  to  him  for  per- 
mission to  place  these  akins  on  the  ground,  and  if 
he  had  so  applied  it  was  shown  that  the  market 
superintendent  would  have  refused  him  such  per- 
mission on  the  ground  that  the  new  cattle  market, 
and  not  the  Great  Market-place  was  the  place  appro- 
priated to  the  sale  of  hides.    No  actual  obstruction 
of  the  highway  was  caused  by  the  defendant,  who 
only  made  use  of  the  Great  Market-place  in  a  reason- 
able and  proper  manner  consistently  with  the  usage 
of  his  trade,  provided  that  he  had  any  right  to  use 
tbe  same  after  the  Order  of  Ck)uncll  of  the  7th  May 
1855,  or  without  an   express  authority  from  the 
soperintendent  of  the  market.    On  the  part  of  the 
defendant  it  was  contended  that  he  had  a  right  by 
common  law  or  coatom  to  trade  in  the  manner  com- 


plained of  in  the  Great  Market-place,  and  that  auch 
right  had  not  been  taken  away  by  what  had  been 
done.  That  the  bye-law  waa  bad  as  being  unreason- 
able and  in  restraint  of  trade.  That  if  it  was  a 
good  bye-law,  the  offence  charged  in  the  informa- 
tion had  not  been  proved,  because,  as  he  contended, 
it  waa  incumbent  upon  the  local  board  to  have  a 
superintendent  for  the  purpose  of  and  authorised  to 
carry  out  the  same  in  the  Great  Market-place. 
The  magistrates  held  that  the  offence  charged  was 
proTed,  and  that  the  bye-law  was  good,  and  they 
convicted  the  defendant  in  a  penalty  of  20^.  and 
costs.  The  questions  for  the  opinion  of  the  court 
are,  whether  the  right  to  trade  in  hides  and  skins 
in  the  Great  Market-place  is  now  legally  determined  ? 
If  such  right  be  yet  existing,  then,  whether  the  bye- 
law  is  good  in  law,  and  if  good  then  whether  under 
the  facts  and  circumstances  stated  in  this  case  the 
defendant  was  rightly  convicted  ?  And  the  con- 
viction is  to  stand  or  be  quashed  according  as  the 
court  shall  decide.  Given  under  our  hands  and 
seals  at  Nottingham  this  7th  May  1869. 

Thomas  Adams. 

Thomas  Bali.. 

Willt  appeared  for  the  appellant.— The  corpora- 
tion, as  owners  of  the  market,  had  no  right  to 
remove  a  part  of  it ;  they  might,  by  their  common 
law  right,  have  removed  the  entire  market  to  a. 
more  convenient  place,  but  not  a  part  only  of  it, 
and  there  is  no  authority  for  saying  that  they  can. 
Indeed,  one  class  of  trades  may  be  so  connected  with 
another  that  they  cannot  be  separated  in  locality 
without  ruinous  consequences  following.  [Cock- 
burn,  C.  J. — On  the  other  side  it  may  be  said  that 
it  may  be  highly  convenient  to  remove  a  particular 
business  to  another  part.] 

Islington  Market  Bill,  3  CI.  &  Fin.  512,  518 ; 

Ellis  V.  Mayor  of  Bridgenorth,  15  Com.  B., 
N.  S.,  52. 
The  bye-law  also  is  bad  as  being  in  restraint  of 
trade  ;  it  is  too  wide,  and  prohibits  all  dealing  with 
skins  in  the  market  or  its  neighbourhood  without 
the  consent  of  the  superintendent.  He  referred 
to  the 

21  &  22  Vict.  0.  98,  s.  50  ; 

10  &  11  Viot.  c.  14,  88. 12-16,  and  42. 

Cave  for  the  respondent. — At  common  law  the 
owners  of  a  market  have  power  to  remove  it  to  any 
other  part  within  the  jurisdiction : 

Twmer  ▼.  Southhill,  8  East,  588 ; 

Moseley  t.  Walker,  7  B.  &  C.  40 ; 

Bex  ▼.  Cott&riU,  1  B.  <fe  Aid.  67,  Lord  Eilen- 
borough's  judgment ; 

De  RiUgen  ▼.  L2oyd,  5  A.  <Sb  E.  456. 
In  the  present  case  there  was  ample  reason  for  re- 
moving the  skin  market  from  its  old  locality  to  a 
new  place,  it  being  in  the  interest  of  the  public  that 
it  should  be  removed.  The  bye-law  may  be  too 
general,  as  applying  equally  to  Uie  new  and  to  the 
old  market,  but  this  can  be  easily  amended,  the 
quedcion  involved  in  the  present  dispute  being 
really  whether  or  not  they  have  power  to  remoTe 
the  skin  market. 


CocKBUitN,  C.  J.— I  think  it  is  quite  clear  that 
the  corporation  must  be  taken  to  have  a  right  of 
market  anywhere  within  the  manor,  and  therefore 
that  they  could  transfer  the  market  from  one  place 
to  another  within  such  manor,  and  on  the  authority 
of  the  cases  cited  this  right  to  transfer  a  part  of  the 
market  to  another  place,  so  as  to  suit  public  conve- 
nience, seems  to  be  implied.  I  am  therefore  of 
opinion  that  the  corporation  were  justified  in  so 
transferring  the  sale  of  skins  to  a  separate  place 
within  the  market,  and  I  am  against  Mr.  Wills  upon 
the  first  question;  but  as  regards  the  bye-law  I 
agree  with  him  that  it  is  too  wide  and  ahoold  be 
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amended.  And,  therefore,  as  oar  judgment  U 
partly  in  favour  of  the  appi^llant,  the  conviction  will 
be  quashed,  but  without  costs. 

Judgment  for  the  appeUanl. 


^ov,  I  and  Dec  13, 1869. 

The  Commissionbbs  fob  Admikibtbbino  the 
Laws  fob  the  Belief  of  the  Poob  fob  Ibe- 
LAiTD  (apps.)  V.  The  Select  Vbstbt  of  the 
Parish  of  Liyebfool  (resps.) 

Poor  law — Order  of  removal — Removal  of  a    married 
woman  to  the  place  of  settlement  in  Ireland,  without 
her  husband. 

A  woman  bom  in  Ireland^  married  an  Irishman,  whose 
plate  of  settlement  was  unknown.  They  came  to  Eno" 
land,  and  the  husband  having  deserted  his  wife  she 
became  chargeable  to  the  parish  of  L,,  which  parish 
obtainea  an  order  for  her  removal  to  the  union  in  Ire* 
land  within  which  she  was  bom  : 

Heldy  that  there  was  no  jurisdiction  to  make  such  an 
order,  which  was  therefore  bad. 

This  was  a  case  stated  as  follows,  under  sect.  11 
of  the  12  &  13  Vict.  c.  45. 

At  a  petty  sessions  of  Her  Majesty's  justices  of 
the  peace  for  the  borough  of  Liverpool  holden  on 
the  28th  May  1868,  a  warrant  for  the  removal  of 
one  Ellen  Keating  by  mistake  called  in  the  said 
warrant  Ellen  Caton,  and  her  two  children  Margaret 
and  John,  from  the  parish  of  Liverpool  to  the  union 
of  FuUamore,  a  copy  of  which  oMer  is  hereunto 
annexed,  marked  B,  was  granted  by  Thomas  Dam- 
ley  Anderson  and  John  Woodruff,  Esqrs.,  the  jus- 
tices present  at  the  said  petty  session.  The  said 
warrant  was  made  upon  the  examination  of  the  said 
Ellen  Keating,  taken  before  the  said  two  justices, 
according  to  law,  hereunto  annexed  and  marked  A. 
And  whereas  the  appellants  have  given  due  no- 
tice of  appeal  against  the  said  warrant  to  the  court 
of  quarter  sessions  for  the  said  borough  of  Liverpool, 
pursuant  to  the  7th  section  of  the  stat.  26  &  27 
Vict.  c.  89,  on  the  grounds  set  forth  in  the  notice  of 
grounds  of  appeal  hereunto  annexed,  and  marked  C. 
And  whereas  it  has  been  agreed  by  and  between 
the  appellants  and  respondents,  that  pursuant  to 
the  116th  section  of  the  stat.  12  &  13  Vict.  c.  45, 
the  facts  of  the  said  case  should  be  stated  in  the 
form  of  a  special  case  for  the  opinion  of  the  Court 
of  Queen's  Bench. 

And  whereas,  in  punuanoe  of  the  said  agreement 

and  the  said  statute,  an  order  has  been  made  by 

Master  Mauley  Smith,  and  such  order  is  as  follows : 

"  Upon  hearing  the  attorneys,  or  agents,  on  both 

•ides,  I  do  order  that  the  facts  of  this  case  be  stated 

in  special  form  for  the  opinion  of  the  Court  of 

Queen*s  Bench  pursuant  to  the  statute. 

"  Dated  4th  Jan.  1869.  "  C.  M.  Smith." 

The  facts  of  the  case  are  as  follows : — 

That  owing  to  the  peculiar  manner  in  which  the 

said  Ellen  Keating  pronounced  her  name,  and  her 

inability  to  write  the  same,  the  said  Ellen  Keating's 

name  was  by  mistake  spelled  Caton  in  the  said 

examination  and  order  of  removal    Ellen  Keating, 

by  mistake  called  Caton  in  the  warrant  of  removal 

is  the  lawful  wife  of  John  Keating,  and  the  said 

Margaret  and  John,  in  the  said  warrant  mentioned, 

are  their  legitimate  unemandpated  children. 

On  Sept.  80,  1867,  Ellen  Keating  and  her  said 
two  children,  Margaret  and  John,  were  admitted 
into  the  Liverpool  Workhouse  as  the  wife  and 
children  respectively  of  the  said  John  Keating,  and 
there  remained  until  removal  to  FuUamore  Union, 
Ireland,  by  wamuit,  dated  28th  May  1668. 


The  said  John  Keating,  the  husband,  was  bom  in 
Lreland,  but  not  within  the  district  of  the  union  of 
FuUamore,  nor  has  he  ever  residad  for  three  years 
within  the  district  of  the  said  union. 

The  said  EUen  Keating  was  bom  within  the 
district  of  FuUamore  Union,  and  both  of  the  sud 
said  children,  Margaret  and  John,  were  bom  in 
Lreland. 

On  the  31st  Oct.  1867,  the  respondents  laid  an  in- 
formation  on  oath  before  the  magistrates  against  the 
said  John  Keating,  the  husband,  for  having,  on  the 
said  80th  Sept.  1867,  run  away  from  the  parish  of 
Liverpool,  leaving  and  deserting  his  said  wife  EUen 
Keating,  and  his  two  chUdren,  Margaret  and  John, 
chargeable  to  the  said  parish  of  Liverpool,  and  a 
warrant  was  granted  thereon ;  and  on  the  17th  Sept. 
1868,  being  after  the  appeal  in  this  cause  was 
entered  at  the  court  of  quarter  sessions  for  the 
borough  of  Liverpool,  and  after  the  same  was  re- 
spited to  the  next  quarter  sessions  of  the  said 
borough,  he  was  brought  before  Thomas  Stamford 
Raffles,  stipendiary  magistrate  for  the  said  borough, 
and  convicted  of  his  said  offence. 

The  warrant  of  removal  was  issued  in  the  absence 
of  the  said  John  Keating,  and  without  any  summons 
having  been  issued  requiring  his  attendance  before 
the  magistrates  for  the  said  borough  at  the  sessions 
at  which  the  said  warrant  was  granted. 

At  the  time  of  the  granting  of  the  said  war- 
rant of  removal,  viz.,  28th  May  1868,  and  up  to 
and  until  the  time  of  his  apprehension,  via., 
on  the  17th  Sept.  1868,  the  said  John  Keat- 
ing, the  husband,  was  living  and  residing  in  Hull, 
in  the  county  of  Yorkshire,  and  not  in  and  within 
the  said  parish  of  Liverpool ;  but  the  respondents 
did  not  at  the  time  such  order  was  made,  know 
where  the  said  John  Keating,  the  husband,  was,  or 
where  he  was  to  be  found. 

The  examination  of  the  said  EUen  Keating,  the 
warrant  of  removal,  and  the  notice  and  grounds  of 
appeals  hereunto  annexed,  and  marked  A,  B,  and 
C  respectively,  are  to  be  taken  as  admitted,  and  the 
court  is  to  have  the  same  powers  of  amendment  and 
otherwise  as  might  have  been  exercised  by  the  couit 
of  quarter  sessions. 

The  questions  for  the  consideration  of  the  court 
are,  first,  whether  the  warrant  of  removal  under 
the  above  facts  should  have  been  granted  by  the 
magistrates ;  and,  secondly,  if  so,  whether  it  was 
rightly  granted  for  removal  to  the  union  at  FuUa- 
more. 

If  the  eourt  shall  be  of  opinion  in  the  affirmative 
of  both  the  above  questions,  then  the  a^ieUantB 
agree  that  a  judgment  in  conformity  with  such  ^ 
cision  and  for  such  costs  as  the  court  may  adjudge 
may  be  entered  on  motion  by  the  respondento  at 
the  sessions  next  or  next  but  one  after  such  decision 
shall  have  been  given.  If  the  court  shaU  be  of  a 
contrary  opinion  on  either  of  the  above  questions, 
then  the  respondents  agree  that  a  judgment  in  con- 
formity with  such  decisions  and  for  such  costs  as 
the  court  may  adjudge  may  be  entered  on  motion 
by  the  appellants  at  the  sessions  next  or  next  but 
one  after  such  decision  shaU  have  been  given. 

A— Ck>PT  OF  EXAMZVATIOV. 

Tlie  exunination  of  Ellen  Caton,  taken  on  oath  befoiv  o^ 
the  underainied,  two  of  Her  MsAeetj'B  jnstloeB  of  tbe  peaoe 
in  and  for  the  said  borough  of  Liverpool,  in  petty  aeaBiona 
asspmbled  this  28th  May  1868,  who  on  her  oath  aaith  that 
she  hath  become  and  ia  now  chargeable  to  the  parish  of 
Liverpool,  in  the  said  bocongh ;  that  aooording  to  the  beet 
of  her  knowledge  and  belief  ahe  is  about  thirty  yean  ol  age^ 
and  was  bom  in  Ireland,  in  the  parish  or  town  ol  Fnllamoxe, 
in  the  King's  County,  now  conteined  in  the  union  of  Fnl]a> 
more,  in  the  ooxaitv  of  Weatmeath  and  iUng^s  Conntort  in 
Ireland  aforesaid ;  that  she  hath  not  a  settlement  in  Eng- 
land, and  is  not  otherwise  exempt  from  removal  from  tbe 
said  parish  of  Liverpool ;  ^oat  she  hath  tm>  children, 
n  tmed  MargBjret  (of  tne  reputed  age  of  thirteen  yeairs)  ud 
John  (of  the  reputed  sge  of  two  years),  whidh  <duldren  an 
not  exempt  from  removal  tram  the  seid parish  of  livecpool: 


sud  that  the  said  EUen  Caton  and  her  siOd  chUdrai  are  ia 
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taeh  a  itete  of  health  as  not  to  be  liable  to  siiiFer  any  bodily 
or  mental  iigcry  by  removal  to  Ireland. 

The  X  mark  of  Ellen  Caton. 
Swoni  the  day  and  rear  first  above  written,  before  ns  at 
lireqpool.  in  the  said  boioiigh.  T.  D.  Aitdxbsov. 

J.  WOODKUFF. 

B.— Copt  of  Warxunt  of  Bemotal. 

To  fbe  Select  Yeetiy  of  the  pariah  of  Liverpool,  in  the 

Untoofl^  of  Idverpool,  in  the  ooonty  of  Lanoaater,  and 

the  gnardiana  of  tne  poor  of  the  FoUsanore  Union,  in  the 

ooooty  of  Weetmeath  and  the  King's  County  in  Ireland. 

BorovaK  of  Liverpool  to  wit. — At  a  petty  aessions  of  Her 

liljMtrs  jnaticea  of  the  peace  for  tne  boroogh  of  liver- 

poolt  holden  in  and  for  the  said  borough  at  the  poUoe-oonrt 

m  the  said  borough,  on  the  28th  Hay  1868,  before  ns,  the 

imdenigned.  Her  Majesty's  juatioes  of  the  peace  for  the  said 

Whoreas  complaint  is  now  made  by  the  Select  Vestry 
of  the  parish  of  livorpool,  in  the  borough  of  Liver- 
pool, in  the  county  of  Lancaster,  as  guardians  of  the 
poor  of  the  said  parish,  that  Ellen  Caton  hath  become 
lad  is  now  chargeable  to  the  said  parish  of  Liverpool: 
ftod  whereas  the  said  Ellen  Caton  having  been  brought 
before  as,  application  having  been  made  to  us  in  petty 
80981008  assembled,  bv  James  Alexander  Molmnes,  an  officer 
of  ttie  said  select  vestry,  on  their  behalf,  we  have  made  due 
enuninatlon  on  oath  and  find  that  the  said  Ellen  Caton  is  of 
the  reputed  age  of  thirty  years,  and  was  bom  in  Ireland  in 
the  puriah  or  town  of  FuDamore,  in  the  King's  county  now 
oontained  in  the  same  union  of  Fullamore,  and  she  hath  not 
s  lettlement  in  England,  and  is  not  otherwise  exempt  from 
removal  from  the  said  parish  of  Liverpool,  and  that  is^e  hath 
two  children,  named,  Msxgaret,  of  the  reputed  age  of  thirteen 
years,  and  John,  of  the  reputed  age  of  two  years  j  which 
efaikbren  are  not  exempt  from  removal  from  the  said  parish 
d  Livorpool :  and ,  we  have  seen  the  said  Ellen  Caton,  and 
aresetisned  that  she  and  her  said  children  are  respectively 
ia  such  a  state  of  health  as  not  to  be  liable  to  suifer  bodily 
or  meatal  injury  by  removal  to  Ireland. 

These  are  therefore  to  require  you,  the  said  select  vestry 
of  the  said  pariah  of  Liverpool,  as  such  guardians  as  afore- 
said,  to  cause  the  said  Ellen  Caton  with  her  family  to  be 
safely  conveyed  to  the  said  union  of  Fullamore,  and  to  be 
delivered  at  the  workhouse  of  such  union. 

CKvsn  under  our  hands  and  seals  at  the  session  aforesaid. 

J.  B.  Anderson. 
J.  Woodruff.  • 

By  sect.  2  of  the  8  &  9  Vict.  c.  117,  it  is  enacted — 

That  if  any  pernon  bom  in  Scotland  or  Ireland,  or  in  the 
Ids  of  Man  or  Scilly,  or  Jersey  or  Quemsey.  not  settled  in 
Sn^aad,  become  chargeable  to  any  parish  in  England  by 
reason  of  relief  ^riven  to  himself  or  to  herself,  or  to  nis  wife, 
or  to  any  legitimate  or  bastard  child :  such  person,  his 
wife,  and  any  child  so  chargeable  shall  be  liable  to  be  re- 
moved respectively  to  Scotland,  Ireland,  the  Isle  of  Man, 
Sdlly,  Jersey,  or  Guemaey ;  and  if  the  guardians  of  such 
pariah  or  of  any  union  in  which  the  same  may  be  comprised, 
or  where  tiiere  are  no  such  guardians,  if  the  overseers  of 
vuh  parish  complam  thereof  to  any  one  justice  of  the 
peace,  such  justice  may,  if  such  person  do  not  attend  volun- 
tarily, summon  him  to  come  before  any  two  justices  of  the 
peace  at  any  time  and  place  to  be  named  in  the  summons 
azid  at  such  time  and  place,  or  on  the  attendance  of 
saeh  person,  any  twp  justices  may  hear  and  examine  into 
the  BBatter  of  such  complaint,  and  if  it  be  made  to  ajypear 
to  their  satisfaction  that  such  person  is  liable  to  be  so  re- 
moved as  aforeeaid,  and  if  they  see  fit,  they  may  make  and 
issue  a  warrant  under  their  hands  and  seals  to  remove  such 
person  forthwith  at  the  expense  of  such  union  or  parish. 

Bj  sect.  1  of  the  24  &  25  Vict.  c.  76  it  is  enacted 
that- 

No  application  for  a  warrant  orderix^  the  removal  from 
ssyplaoe  in  England  to  Ireland  of  anv  poor  person  who 
shall  have  become  chargeable  in  wadb.  place,  shall  be  heard 
lad  determined  except  by  two  or  more  justices  in  petty 
sessions  assembled,  or  by  a  stipendiary  magistrate,  or 
metropolitan  police  magistrate  sitting  in  his  court,  which 
jQStiee  or  magistrate  (as  the  case  may  be)  shall  see  such 
poor  person,  or  the  person  who  is  the  head  of  the  family 
proposed  to  be  removed,  and  shall  be  satisfied  that  every 
person  who  is  proxx>8ed  to  be  removed  by  the  warrant  is  in 
such  a  state  of  health  as  not  to  be  liable  to  suffer  bodily  or 
mental  iigury  by  the  removal. 

Sect.  2  enacts  that — 

Such  warrant  of  removal  shall  be  granted  only  'on  the 

appUeation  of  the  relieving  officer,  or  other  officer  of  the 

nardians  of  the  union  or  parish  where  such  poor  person  shall 

oeoome  chargeable,  and  shall  contain  the  name  and  reputed 

age  of  every  person  ordered  to  be  removed  bv  virtue  of  the 

same,  and  the  name  of  the  place  in  Ireland  where  the  justice 

or  magistrate  shall  find  such  person  to  have  been  bom,  or 

to  have  last  resided  for  the  space  of  three  years,  and  a 

statement  of  sach  examination  having  been  made  as  to  the 

stste  of  health  of  every  person  ordered  to  be  removed  as 

aforesBid ;  and  suoh  warrant  shall  be  addressed  to  the  party 

applying  for  the  same,  and  to  the  guardians  of  the  union  or 

perish  to  whioh  saeh.  poor  person  Is  to  be  removed,  and  a 


copy  shall  be  given  by  and  at  the  cost  of  the  person  applv- 
ing  for  such  warrant  to  the  person  or  the  head  of  the  family 
about  to  be  removed  by  virtue  of  it. 

Francis  (Biggin,  Q.  C.  with  him)  appeared  for 
the  respondents  (a). — The  question  is  a  novel  one, 
and  turns  upon  whether,  when  a  wife  who  has  a 
birth  settlement  in  Ireland  becomes  chargeable  in 
England,  she  having  a  husband  living  whose  place 
of  birth  settlement  in  Ireland  is  unknown,  she  can 
be  removed  without  him  to  such  settlement  ?  He 
submitted  that  she  could  be  under  the  provisions  of 
the  8  &  9  Vict.  c.  117,  s.  2. 

Mellishy  Q.  C.  (Tenq)le  with  him)  for  the  appellants, 
contended  that  there  was  no  power  to  remove  a  wife 
without  her  hushand,  if  living,  and  that  the  order  of 
removal  was  bad. 

Cur,  adv.  mdt. 


Dec.  18.— Hahnbn,  J. — ^This  was  a  case  stated  ^7 
consent  under  the  stat.  12  &  13  Vict,  c  45,   upon 
an  appeal  against  an  order  or  warrant  made  by  two 
justices  of  the  peace  for  the  borough  of  Liverpool, 
on  the  2l8t  Maj  1868,  for  the  removal  of  Ellen 
Keating  and  her  two  children  from  the  parish  of 
Liverpool,  where  they  had  become  chargeable  to  the 
union  of  Fullamore,  in  Ireland,  the  birthplace  of 
the  said  Ellen  Keating.    The  pauper  Ellen  Keat- 
ing, was  the  wife  of  one  John  Keating,  who  was 
an  Irishman.    Neither  of  them  had  acquired  any 
settlement  in  England.     The   children   were  the 
issue  of    the   marriage,  and  were  both    bom    in 
Ireland,  they  were  infants  and  unemancipated,  one 
being  aged  thirteen,  and  the  other  two  years.    At 
the  time  when  Ellen  Keating  and    the  children 
became  chargeable,  and  also  at  the  time  of  making 
the  warrant  of  removal  and  of  executing  it,  John 
Keating  was  not  living  in  the  parish  of  Liverpool, 
he  had  some  time  previously  deserted  his  wife,  and 
was  living    at   Hull,    in  Yorkshire,    but    the   re- 
spondents did   not   then  know  where  he  was  or 
could  be  found.     He  was  consequently  not  sum- 
moned  or    brought  before    the   removing    magis- 
trates, nor  does  it  appear  from  the  examinations, 
warrant   ot    removal,  or    any    statement   in    the 
case,  that  inquiry  was  made  as  to  him,  or  as  to  his 
place  of  birth ;  in  point  of  fact,  he  was  not  born  in 
Fullamore,  nor  had  he  resided  there  for  three  years. 
Under  these  circumstances  it  was  contended  on  be- 
half of  the  appellants  that  the  warrant  of  removal  of 
the  wife  and  the  two  children  to  Fullamore,  the  place 
of  the  wife*s  birth,  was  invalid,  and  ought  not  to 
have  been  granted,  and  we  are  of  that  opinion.  The 
statute  under  which  the  removal  of  Irish  paupers  is 
now  regulated   is  the    8  &  9    Vict.  c.    117,    as 
amended  by  the  10  &  11  Vict.  c.  83,  the  24  &  25 
Vict.  c.  76,  and  the  26  &  27  Vict.  c.  89 ;  the  mate- 
rial clause  is  the  2nd  section  of  the  first  mentioned 
statute.    The  language  of  the  section,  according  to 
its  plain  natural  meaning,  appears  to  require  that 
where  there  is  a  husband  as  well  as  a  wife  and  chil- 
dren liable  to  be  removed,  they  are  all  to  be  removed 
together.    With  regard  to  the  place  to  which  the 
removal  is  to  be  made,  bv  the  4th  section  of  the 
8  &  9  Vict.  c.  117,  the  justices  of  a   county  or 
borough  were  empowered  to  make  regulations  for 
the  removal  of  such  poor  persons,  their  wives,  and 
children,  but  this  section  is  now  repealed,  and  by 
Stat  24  &  25,  Vict,  c  76,  sect.  2,  the  warrant  of 
removal  was  required  to  contain,    amongst  other 
things,  the  name  of  the  place  in  Ireland  where  the 
removing  justices  shall  find  such  poor  person  to  have 
been  born,  or  to  have  last  resided  for  three  years, 
and  a  copy  of  the  warrant  was  thereby  required  to 

(a)  The  case  had  proceeded  some  time  when  the  court 
called  the  attention  of  counsel  to  the  fact  that  the  practice 
aa  now  established  is,  that  the  ooousel  for  the  appellants 
should  begin  in  every  case 
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that  in  which  her  parents,  who  were  Irish  without  t 
settlement,  resided,  can  be  removed  to  Ireland  under 
the  statute  now  in  question.  And  as  we  have  had 
no  instance  brought  to  our  notice  of  such  a  removtl 
having  been  made,  and  having  been  unable  to  dit- 
oorer  any  such  case,  we  consider  that  this  order  of 
removal  ought  to  be  reversed  as  illegal,  and  that  the 
respondents  should,  according  to  the  7th  section  oC 
the  2C  &  27  Vict.  c.  89,  pay  the  expenses  at  the  pre- 
liminary inquiry  and  appeal,  and  also  those  of  main- 
taining the  persons  removed,  and  of  conveying  them 
back  to  Liverpool. 


be  given  to  the  person  or  *^  the  head  of  the  family" 
about  to  be  removed  by  Jvirtue  of  it.  This  shows 
that  the  Legislaturelintended  that  where  there  was  a 
head  of  the  family  the  removal  was  to  be  to  his  or 
her  place  of  birth  or  place  of  residence,  and 
the  26  &  27  Vict.  c.  89,  which  makes  further 
regulations  concerning  these  removals,  and  gives 
the  right  of  appeal  by  the  Poor-Law  Commis- 
sioners of  Ireland,  prescribes  the  particular 
form  of  warrant  issued  in  this  case.  No  pro- 
vision is  made  in  any  of  these  Acts  or  in  any 
of  the  former  statutes  which  were  repealed  by  the 
Ist  section  of  the  8  &  9  Vict,  c  117,  where  a  woman 
has  been  deserted  by  her  husband,  for  her  being 
removed  without  him,  or  being  removed  to  any 
other  place  than  the  husband's  settlement  if  he  were 
living ;  and,  upon  a  review  of  the  statutes  and  the 
decisions  upon  them,  we  think  that  such  a  case  in 
left  unprovided  for.  In  Bex  v.  Cottinghcnn,  7  B.  &  C. 
616,  which  case  arose  on  the  construction  of  a 
former  Act  (the  69  Geo.  8,  c.  12)  which  is  now  re- 
pealed, but  whidi  in  its  enactments  closely  re- 
sembled the  8  &  9  Vict.  c.  117,  s.  2,  it  was  held  that 
the  wife  of  an  Irishman  who  had  no  settlement  in 
England  and  had  deserted  her,  might  be  removed 
without  him  to  her  own  maiden  settlement  which 
revived  on  her  desertion  by  her  husband ;  but  it 
was  there  laid  down  by  Bayley,  J.  in  delivering  the 
judgment  of  the  court,  that  the  statute  of  the  59 
Geo.  2,  c.  12,  s.  88,  which  in  this  respect  is  undis- 
tinguishable  from  the  present,  did  not  authorise  the 
removal  of  the  wife  alone  to  the  place  of  birth  of 
her  husband,  and  that  as  the  husband  had  quitted 
the  parish,  she  could  not  be  removed  there  without 
him,  and  the  case  was  therefore  not  within  the  Act. 
It  had  been  previously  held  in  R,  v.  Leeds,  4  B.  ft  A. 
498,  that  the  wife  and  unemancipated  children  of  a 
Scotchman  who  had  not  deserted  his  wife  but  was 
living  with  her,  could  not,  even  with  his  consent, 
be  removed  to  her  maiden  settlement,  but  that  all 
were  removable  with  the  husband  to  Scotland.  In 
R  V.  AH  Saints,  Derby,  19  L.  J.  14,  M.  C,  the 
question  of  the  construction  of  the  present  Act  arose 
in  the  case  of  the  children  of  an  Irish  father  by  an 
Irish  mother.  The  mother  had  died  and  the  chil- 
dren had  been  deserted  by  the  father.  It  was  there 
decided  that  they  were  removable  to  the  parish  of 
their  birth  in  England,  and  not  to  Ireland,  under  the 
2nd  section  of  the  statute.  Coleridge,  J.,  there  laid 
down  that,  according  to  the  Act,  the  father  must  be 
dealt  with  as  the  subject  of  removal,  and  Wight- 
man,  J.,  said  that  the  statute,  for  the  purpose  of 
removal,  applied  directly  to  the  father  only,  and  to 
the  children  not  otherwise  than  incidentally  as  a 
part  of  his  family,  and  that  if  the  father  cannot  be 
removed,  there  is  no  power  over  the  child.  Cole- 
ridge, J.,  also  observed  that  the  section  might  mean 
that  if  the  father  were  summoned,  the  order  might 
be  made  at  the  time  and  place  named,  whether  he 
appeared  or  not,  or  at  any  time  when  he  did  come, 
and  that  if  he  were  absent,  service  of  a  summons 
upon  him  must  be  shown,  so  that,  at  all  events,  the 
proceeding  should  relate  to  him.  This  case,  which 
recognised  the  previous  case  of  Rex  v.  CoUingham, 
appears  to  make  it  clear  that  the  wife  and  children 
cannot  be  removed  except  with  the  father,  and,  at 
all  events,  as  a  part  of  the  father's  family,  and  in  a 
proceeding  having  reference  to  him,  and,  therefore, 
at  all  events,  a  warrant  of  removal,  which  ignores 
the  father  and  the  father's  place  of  birth,  and  re- 
moves to  that  of  the  mother,  must  be  considered  as 
unwarranted  by  the  statute.  The  subsequent  case 
of  R.  V.  Afuch  Hook,  17  Q.  B.  548;  and  R  v.  St. 
Giles  Oripplegaie,  17  Q.  B.  636,  are  substantially  in 
accordance  with  the  cases  previously  mentioned,  as 
showing  that  neither  a  wife  deserted  by  her  husband, 
an  Irishman,  nor  a  daughter,  though  unemancipated 
and  becoming  chargeable  in  a  different  parish  from 


Judgment  Jbr  the  c^ppeUmts. 

Attorneys  for  the    respondents,    MomekUm  and 
Monddon,  Gray's-inn. 

Attorneys  for  the  appellants,  SoUci/ors  to  the  Irisk 
Poor  Law  Board. 


JX7DI0IAL    COMMITTEE    OF    THE 
PRIVY    COXXNCIL. 

Reported  by  Douglas  KiHoafOBS.  Eiq.,  Banister-Afc-Lav. 

Thursday,  Dec  2,  1869. 

(Present,  the  Right  Hon.  the  Lobp  Chaitcbllos, 
the  Archbishop  of  York,  the  Bishop  of  Loh- 
DON,  Lord  Chblmsford,  Sir  Jaxbb  W.  Colviu, 
and  Sir  Joseph  Napibr.) 

Thomas  Btard  Shbppard  (app.)  v,  the  Bev. 
William  Jambs  Earlt  Bbhnbtt  (resp.) 

Practice — Appeal  from  Arches  Court  to  Privy  ComeS 
— Rule  lA^Period  between  bringiny  in  petuiom  of 
appeal  and  hearing — Contumacious  non-eppearaneevs 
court  below. 

Rule  14  of  the  Rules  for  Appeals  in  Eceksiastiad  and 

Maritime  Causes  applies  to  an  appeal  from  the  Archei 

Qntrt,  as  to  the  form  of  articles  of  charge  agaiut  a 

derk  for  heresy,  although  the  derk  oontumadoudji  hb- 

fused  to  appear  to  the  citation  qf  that  court 

In  such  a  case,  therefore,  as  well  as  in  the  ordiwaj  am 
where  an  appearance  has  not  been  entered,  the  opp^al 
shall  not  stand  for  hearing  before  the  Judicial  Com' 
mittee  until  a  period  of  four  months  has  expired  from 
the  bringing  in  of  the  petition  of  appeaL 

This  was  an  appeal  from  a  decree  of  the  Dean  of 
Arches  (Sir  Robert  Phillimore),  dated  30th  Oct 
1869,  in  a  cause  of  the  office  of  the  judge  promoted 
by  the  appellant,  of  the  parish  of  Frome  Selwood, 
Somersetshire,  against  the  respondent,  the  vicar  of 
that  parish. 

The  cause  came  before  the  Arches  Court  by 
letters  of  request  from  the  Bishop  of  Bath  and 
Wells.  The  respondent  was  charged  with  having 
caused  to  be  printed  and  published  within  the  dio- 
cese of  London,  certain  works  in  which  he  advisedly 
maintained  or  aflKrmed  doctrine  directly  contrary  or 
repugnant  to  the  articles  and  formularies  of  the 
Church  of  England,  the  said  works  being  entitled 
respectively  **  Some  Results  of  the  Tractarian  Move- 
ment of  1838,*'  forming  one  of  the  essays  contained 
in  "  The  Church  and  the  World,**  printed  and  pub- 
lished in  1867 ;  and  "  A  Plea  for  Toleration  in  the 
Church  of  England,  in  a  letter  to  the  Rev.  E.  B. 
Puscy,  D.D.,  &c.'*  second  and  third  editions,  printed 
and  published  in  London  in  1867  and  1868. 

Certain  passages  from  the  said  works  were  set 
out  in  the  letters  of  request  and  citation.  In  the 
articles,  further  passages  from  the  same  works 
were  set  out.  At  the  hearing  on  the  admission  of 
the  articles,  after  the  arguments  of  counsel  on 
behalf  of  the  appellant,  the  Dean  of  Arches  dete^ 
mined  that  these  further  passages  referred  to  a 
separate  and  distinct  charge  of  heresy,  and  were^ 
therefore,  a  variance  from  t^e  letters  of  request  and 
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citation,  and  accordingly  directed  the  articles  to  be 
reformed  by  omitting  all  si^^h  parts  thereof  as 
charged  the  respondent  with  contravening  the  29th 
Article  of  Religion,  entitled,  **  Of  the  Wicked  which 
eat  not  the  Body  of  Christ  in  the  use  of  the  Lord's 
Sapper.**  The  Dean  of  Arches  in  the  course  of  his 
judgment,  remarked  on  the  inconrenience  arising 
to  the  court  from  the  contumacious  refusal  of  the 
respondent  to  appear  to  the  citation. 

Leave  to  appeal  to  the  Judicial  Committee  was 
given  to  the  appellant,  and  on  1 3th  Nov.  1869,  the 
petition  of  appeal  was  filed,  and  transmitted  to  the 
registrar  of  the  Judicial  Committee,  who  acknow- 
ledged the  receipt  thereof  by  letter  of  the  same  date. 

Dec  2,^Stephen8^  Q.  C.  and  Dr.  Iristram  (with 
whom  were  Archibald  and  Shaw)  for  the  appellant.— 
A  preliminary  point  would  be  submitted  to  their 
Lonlshipe,  viz.,  whether  the  hearing  of  the  appeal 
was  not  too  soon,  under  rule  14  of  the  Rules  for 
Appeals  in  Ecclesiastical  and  Maritime  Causes. 
That  rule  provided  that  four  months  must  elapse 
between  the  bringing  iu  and  hearing  of  the  petition 
of  appeal,  where  an  appearance  has  not  been  entered. 
It  would  be  submitted  that  this  rule  did  not  apply 
to  the  present  case,  since  this  was  a  mere  interlo- 
cutory application,  by  which  the  respondent  could 
not  be  ID  any  way  prejudiced  or  benefited.  The 
respondent  tiad  been  pronounced  contumacious  for 
non-appearance  in  the  court  below  ;  he  was,  there- 
fore, in  no  way  before  the  court  below,  nor  had  he 
any  right  of  appeal,  nor  could  he  benefit  by  that 
appeal: 

Herbert  v.  Herbert,  2  Phill.  480; 

Hanley  v.  Edwards,  4  Moo.  P.  C.  407. 

The  Lord  Chasobllor  delivered  judgment 
to  the  following  e£fect :— Their  Lordships  are  all  of 
opinion  that  this  appeal  stands  for  hearing  too  soon. 
Rale  14  is  that.  **as  soon  as  the  time  allowed  for 
bringing  in  the  cases  has  expired,  the  appeal  shall 
stand  for  hearing  before  the  Judicial  Committee, 
provided  that  where  an  appearance  has  not  been 
entered,  a  period  of  four  months  has  expiied  from 
the  bringing  in  of  the  petition  of  appeal :"  (Rules 
for  Appeals  in  Ecclesiastical  and  Maritime  Causes, 
Dec  1 1,  1865  ;  32  L.  J.  Priv.  Co.  p.  ii.)  It  was  con- 
tended that  the  rule  does  not  apply  to  the  present 
case,  because  this  was  an  interlocutory  application, 
and  because  the  respondent  had  contumaciously  re- 
fused to  appear  in  the  court  below.  Their  Lord- 
ships, however,  consider  that  the  rule  applies,  and 
wiU  therefore  order  that  the  case  stand  over  till  four 
calendar  months  have  expired  from  the  bringing  in 
of  the  petition  of  the  appeal. 

Proctors  for  the  appellant,  Moore  and  Cwrreii, 


Boported  bf  T.  W.  Saunbbbs,  Eaq.,  Barriater-at-Law. 


BRROR  FROM  THB  QUSBN'B  BRNCH. 

Monday,  Nov,  29,  1869. 

(Before  Kbllt,  C.  B.,  Willbs  and  Keating,  J  J., 
Channbll,  Pigott,  and  Clbasbt,  BB.) 

HUDDART  V.   RiOBT. 

TreepoMS — Right  of  way. 

To  a  declaration  for  breaking  and  entering  the 
piaintiff^e  ehae  {which  was  aet  out  by  abuttcUs)  and 
breaking  the  plaintiff's  gates,  hedges,  and  fences 
standing  thereon,  and  destroying  the  grass  growing 
thereon^  the  defendant  pleaded  the  existence  of  a 
common  and  puoKe  Jootwa^  over  the  vlaintiff'*s  close, 
amd  justified  the  pulbng  down  ana  destroying  the 
vkdniiff*s  gates^  hedges^  and  fences  as  obstructing  the 
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said  right  of  way  and  preventing  the  convenient  use 
thereof  To  this  plea  the  plaintiff  replied  by  joining 
issue  in  the  statutory  form.  At  the  tried  the  plaintiff 
admitted  the  existence  of  the  right  oj  way,  but  tenckred 
evidence  to  show  that  there  were  no  gates,  hedges,  or 
fences  across  the  admitted  footway,  but  that  there  were 
such  gates,  ^.,  on  another  portion  of  his  land  by 
which  the  defendant  passed,  and  that  they  had  been 
pulled  down  by  the  defendant.  This  eindence  having 
been  refected,  and  a  verdict  directed  to  be  entered  for 
the  defendant : 

Held  {affirming  the  judgment  of  the  Queen^s  Bench),  that 
the  evidence  was  rightly  rijected,  and  that  to  render  it 
admissible  the  plaintiff  should  have  new  assigned. 

This  was  an  appeal  by  the  plaintiff  under  the 
provisions  of  the  Common  Law  Procedure  Act 
1854,  against  the  decision  of  the  Court  of  Queen's 
Bench  given  on  the  5th  Nov.  1868,  in  refusing  to 
grant  a  rule  to  show  cause  why  the  verdict  found 
for  the  defendant  in  this  cause  should  not  be  set 
aside,  and  a  new  trial  had  between  the  parties  upon 
the  ground  of  misdirection. 

Declaration.  For  that  the  defendant  broke  and 
entered  certain  land  of  the  plainti£f,  called  the  Moor 
Croft,  otherwise  the  Maiden  « Croft,  situate  at 
Ribbleton,  in  the  county  of  Lancaster,  abutting  on 
the  northerly  side  thereof,  in  part  upon  the  land  of 
Richard  Holden ;  and  on  the  easterly  side  thereof 
in  part  upon  land  of  Sir  Thomas  George  Hesketh, 
Bart. ;  and  in  other  parts  upon  land  used  as  a  public 
cemetery,  by  and  belonging  to  the  Burial  Board  of 
the  borough  of  Preston,  and  broke  open,  damaged, 
broke  to  pieces,  and  destroyed  the  plaintiff's  gates, 
hedges,  and  fences  standing  and  being  upon  the  said 
land  of  the  plaintiff,  with  his  feet  trod  down, 
damaged,  and  destroyed  the  grass  and  other  herbage 
there  growing,  and  thereby  interfered  with  the 
plaintiff  in  the  enjoyment  of  his  said  land,  and 
prevented  him  having  the  use  and  benefit  thereof, 
and  of  the  said  hedges  and  fences  in  so  ample  a 
manner  as  he  would  otherwise  have  done. 

Pleas :  1.  Not  guilty.  2.  That  at  the  time  of  the 
alleged  -trespass  there  was,  and  of  right  ought  to 
have  been,  a  common  and  public  footpath  over  the 
said  land  of  the  plaintiff  for  all  persons  to  go  and 
return  on  foot  at  all  times  of  the  year,  at  their  free 
will  and  pleasure,  and  the  defendant  having  occa- 
sion to  use  the  said  way,  then  entered  into  and 
upon  the  said  land  of  the  plaintiff  and  along  the  said 
footpath,  then  using  the  same  as  he  lawfully  might 
for  the  cause  aforesaid,  and  because  the  said  gates, 
hedges,  and  fencing  had  been  erected,  and  were 
wrongfully  in  and  across  the  said  highway,  and  ob- 
structing the  same,  and  preventing  the  convenient 
use  thereof,  the  defendant  necessarily  pulled  down 
and  destroyed  the  said  gates,  hedges,  and  fences  for 
the  purpose  of  using  me  said  footpath,  doing  no 
unnecessaiy  damage  in  that  behalf,  which  are  the 
alleged  trespasses. 

The  plaintiff  joined  issue  upon  defendant's  pleas. 

The  cause  came  on  to  be  tried  before  Hannen,  J., 
at  the  summer  assizes  1868,  held  in  Lancaster,  in 
and  for  the  county  palatine  of  Lancaster. 
•  The  defendant's  counsel  proposed  to  give  evidence 
at  the  trial  of  a  common  public  footpath  running 
east  and  west  over  the  said  land  of  the  plaintiff  in 
the  declaration  mentioned. 

The  plaintiff's  counsel  admitted  such  common 
public  footpath,  but  offered  to  prove  that  the  tres- 
passes complained  of  were  committed  elsewhere. 

The  plaintiff's  counsel  offered  to  prove  that  there 
were  no  gates,  hedges,  or  fences  erected  upon  or 
across  the  said  admitted  footpath,  or  obstructing  the 
same,  or  preventing  the  convenient  use  thereof; 
but  that  there  were  such  gates,  hedges,  and  fences  on 
the  plaintiff's  said  land,  across  the  track  by  which 
the  defendant  so  passed  as  aforesaid,  and  that  some 
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of  such  gates,  hedseo,  or  fences  were  pulled  down 
hj  the  defendant. 

Upon  the  admission  that  a  common  public  foot- 
way did  exist  oyer  the  said  land,  the  learned  judge 
ruled  that  the  defendant,  without  further  evidence, 
was  entitled  to  a  verdict,  and  he  accordingly 
directed  the  jury  to  find,  and  the  jury  did  accor- 
dingly find,  a  verdict  for  the  defendant! 

Within  the  time  in  that  behalf  allowed,  namely, 
on  the  5th  Nov.  1868,  the  plain ti£f,  by  his  counsel, 
applied  to  the  Court  of  Queen's  Bench  for  a  rule, 
calling  upon  the  defendant  to  show  cause  why  the 
said  verdict  should  not  be  set  aside,  and  a  new  trial 
had  between  the  parties,  on  the  ground  that  the 
learned  judge  misdirected  the  jury. 

The  Court  of  Queen's  Bench  decided  against  the 
said  application,  and  refused  to  grant  any  rule  to 
show  cause,  but  gave  the  plaintiff  leave  to  appeal. 

Plaintiff's  points:  First,  that  the  defendant  having 
admitted  the  acts  alleged  to  be  trespasses,  cannot 
justify  the  same  by  proving  a  right  of  way  else- 
where ;  secondly,  that  the  trespass  complained  of  is 
specified  in  the  declaration,  namely,  breaking  gates, 
and  the  defendant  having  pleaded  a  right  to  do  the 
act  specified,  must  prove  what  he  has  alleged ; 
thirdly,  that  the  defendant  has  in  his  plea  identified 
the  highway  alleged  as  one  obstructed  by  gates,  and 
cannot  prove  his  plea  by  giving  evidence  of  a  high- 
way  which  is  not  so  obstructed. 

Defendant's  points :  First,  that  the  common  pub- 
lic footpath  of  which  the  defendant  proposed  to  give 
evidence  at  the  trial,  having  been  admitted  by 
the  plaintiff,  it  was  not  open  to  the  plaintiff  to 
give  evidence  of  trespasses  committed  elsewhere; 
secondly,  that  upon  the  admission  that  a  common 
public  footpath  did  exist,  as  proposed  to  be  proved 
by  the  defendant,  the  defendant  was  entitled  to  a 
verdict  without  any  further  evidence ;  thirdly,  that 
the  direction  given  to  the  jury  by  the  learned  judge 
at  the  time  was  correct ;  fourthly,  that  the  plaintiff's 
replication  puts  in  issue  every  material  idlegation 
in  the  plea  of  the  defendant,  and  that  defendant 
was  therefore  bound  to  prove  that  the  gates  in  the 
declaration  mentioned  had  been  erected  and  then 
were  wrongfully  in  and  across  the  highwMy  in  the 
plea  mentioned ;  fifthly,  that  as  the  plaintiff  had  no 
cause  of  action  against  the  defendant  different  from 
that  which  the  plea  professed  to  justify,  or  for  an 
access  over  and  above  what  the  defence  set  up  in 
the  said  plea  justified,  the  plaintiff  was  forbidden  by 
the  87th  section  of  the  Common  Law  Procedure  Act 
1852  to  plead  a  new  assignment. 

Gortt  {BoUcer,  Q.C.,  with  him)  for  the  plaintiff.— 
There  are  two  trespasses  alleged  in  the  declaration, 
and  the  defendant,  by  pleading  to  both,  has  made 
them  both  matter  of  substance,  though  otherwise 
the  breaking  of  the  gates,  hedges,  and  fencing 
might  be  regarded  as  matter  of  aggravation  only. 
The  joinder  of  issue  puts  the  justification  of  both 
trespasses  in  issue;  and  as  the  place  where  both 
were  committed  is  identified  by  the  declaration  and 
plea,  there  was  no  need  of  a  new  assignment,  as 
there  was  in  Glover  v.  Dixon,  9  Ex.  168.  It  is 
stated  in  the  notes  to  Taylor  v.  Cole,  1  8m.  L.  C.  122 
(5th  edit.)  that  "  if  the  defendant  necessarily  state  in 
his  plea  some  fact  on  the  existence  or  non-existence 
of  which  the  question  whether  he  be  a  trespasser  ab 
initio  or  not  depends,  there  it  will  be  sufilcienC,  as 
the  plaintiff  might  have  replied,  de  injuria,  to  take 
issue  in  the  statutory  form."  The  present  case 
falls  within  that  rule.  Before  the  Common  Law 
Procedure  Act  1862,  the  proper  replication  would 
have  been  the  replication  de  injurid. 

Bracegirdle  v.  Peacock,  8  Q.  B.  171 ; 

Boyd  V.  Danton,  2  A.  A  E.  26; 

miison  V.  Isles,  11  A.  A  E.  665. 

1  Wma.  Saunders,  299 


But  sect.  79  of  the  Common  Law  Procedure  Act, 
1852,    now    provides    that    '*  either   party    may 
plead    in    answer    to    the    plea   or    subsequent 
pleading    of    his    adversary    that  he  joins    issue 
thereon  .  .  .  and    such    form    of    joinder  of  issue 
shall  be  deemed  to  be  a  denial  of  the  substance 
of  the  plea  or   other   subsequent   pleading,    and 
an  issue  thereon  ;  and  in  all  cases  where  the  plain- 
tiff's pleading  is  in  denial  of  the  pleadings  of  the 
defendant,  or  some  part  of  it,  the  plaintiff  may  add 
a  joinder  of  issue  for  the  defendant."  The  breaking 
of  the  g^tes  and  fences  in  the  present  case  was  a 
substantial  trespass.      In   Bush  v.  Parker,  I  Bing. 
N.  C.  72,  where  the  plaintiff  declared  for  an  assault 
in  seizing  and  laying  hold  of  him,  pulling  and  drag- 
ging him  about,  striking  him,  forcing  hUn  out  of  a 
field  into  and  through  a  pond,  and  there  imprisoning 
him,  it  was  held  that  the  dragging  of  the  plaintiff 
through  a  pond  was  a  distinct  and  substantive  tres- 
pass, and  therefore  that  a  plea  justifying  the  assault- 
ing, seizing,  and  laying  hold  of  the  plaintiff  and 
pulling  and  dragging  him  about,  was  not  a  sufilcient 
answer  to   the  entire  charge  in  the  declaration. 
"How  much  do  the  defendants   justify?"  asked 
Tindal,  C.  J.    "  The  assaulting,  seizing,  and  layii\g 
hold  of    the    plaintiff,  and  a  little    pulling    and 
dragging  him  about,  altogether  omitting  to  notice 
the  allegation  in  the  declaration  that  ^e  plaintiff 
was  forced  through  a  pond.  The  question  is,  whether 
this  was  a  separate  and  distinct  trespass,  or  a  mere 
aggravation  of  the  original  assault ;  and  it  is  plain 
that  this  was  one  link  in  a  chain  of  trespasses  fol- 
lowing each  other,  and  not  a  mere  aggravation  of 
the  first  assault."    So  in  Noden  v.  Johnson,  16  Q.  B. 
48,  where  a  count  in  trespass  alleged  that  defendant 
assaulted,   beat,  and    ill-treated    the  plaintff,  and 
then  knocked  him  down  on  the  deck  of  a  ship,  and 
the  defendant  justified  as  to  the  assaulting,  bcAting, 
and  ill-treating,  it  was  held  that  the  plaintiff  must 
recover  for  the  knocking  down,  that  being  alleged  as 
a  distinct  trespass  from  the  assaulting,  beating,  and 
ill-treating,  and  not  covered  by  the  justification. 
Webber  v.  Sparkes,  10  M.  &  W.  485,  and  FhiUips  v. 
HowgaU  5  B.  &  A.  220,  were  also  referred  to. 

Qfiain,  Q.  C.  ^with  whom  was  Kemplay)  for  the 
defendant — In  tne  case  of  an  action  of  trespass  to 
land  all  beyond  the  entry  on  the  close  is  matter  of 
aggravation  merely,  and  affects  only  the  question  of 
damages :  {Taylor  v.  CoU,  vbi  sup,)   The  cases  cited 
on  behalf  of  the  plaintiff  were  not  cases  of  trespasi 
to  land,  and  are  distinguishable  on  that  ground.   la 
Ptatt  V.  Pratt,  2  Ex.  418,  it  was  held  that  in  trespais 
for  breaking  and  entering  the  plaintiirs  dweltiog- 
house,  and  seizing,    taldng,    and    converting  Ms 
goods,  the  conversion  was  mere  matter  of  aggravation, 
and  that  a  plea  which  only  justified  the  seizing  and 
taking  was  good  on  speciiu  demurrer,  though  it  did 
not  in  its  commencement  except  the  conversion. 
R(A>ertson  v.  Ganilett,  16  M,  &  W.  289,  is  also  in 
favour  of  the  defendant's  contention.     [Willes,  J. 
— Is  not  the  declaration  divisible ;  and  must  not  the 
plea  furnish  an  answer  to  the  whole  declaration  ?] — 
No  doubt  the  plea  must  answer  the  whole  declara- 
tion, but  the  substance  of  the  plea  is  the  right  of 
way,  and  the  old  replication  de  injurid  only  put  in 
issue  the  material  portion  of  the  plea ;  the  plea  here 
is  the  ordinary  plea  of  a  right  of  way :  (See  sched.  B. 
46,  C.  L.  P.  A.  1852.)    It  is  still  necessary  for  the 
plaintiff  to  new  assign,  wherever  he  must  have  done 
so  before  the  Common  Law  Procedure  Act  1852. 
In  Glover  v.  Dixon,  9  Exch.  158,  it  was  distinctly 
held  that  the  general  form  of  replication  by  way  of 
traverse  given  by  the  Common  Law  Procedure  Act 
1862  puts  in  issue  those  facts  only  which  the  plain- 
tiff could  have  traversed  before  the  Act,  and  that 
all  matters  which  must  have  been  pleaded  by  way  of 
new  assignment  muat  still  be  so  pleaded.  **  The  new 
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fonD,"  said  Parke,  B.,  **  merely  enablee  a  party  to 
inrerse  vhat  he  might  have  traversed  before  the 
Act,  but  does  not  do  away  with  the  necessity  of 
pleading  in  confession  and  avoidance."  And  Pollock, 
C.  B.,  '*  Such  matters  as  before  the  Act  must  have 
been  replied  specifically,  moat  still  be  so  replied." 
And  that  before  the  ComoEion  Law  Procedure  Act 
tlie  proper  form  of  replication  was  by  new  assign- 
ment is  shown  decisively  by  Webber  v.  Sparkea, 
10  M.  &  W.  485.  There  to  a  declaration  in  trespass 
for  lureaking  and  entering  the  plaintiff's  close,  and 
polling  down  certain  poets  and  bars  standing 
thereon,  the  defendant  pleaded  the  existence  of  a 
pnbiic  footway  over  the  close,  and  that  because  the 
posts  and  bars  obstructed  the  way  he  pulled  them 
down ;  to  which  the  plaintiff  replied,  traversing  the 
footway ;  and  it  was  held  that  on  these  pleadings 
the  defendants  were  entitled  to  a  verdict  on  proof 
of  a  right  of  footway  in  any  direction  over  the 
chjse,  and  were  not  bound  to  prove  a  way  over  the 
place  where  the  ixMts  and  bars  stood.  '*0n  this 
replication,'*  said  Parke,  B.,  "  the  only  question  is, 
whether  there  is  a  right  of  way  over  the  close  -  the 
piece  of  land — described  in  general  terms  in  the 
dedaration.  If  there  be,  but  the  trespass  was  com- 
mitted OQt  of  the  way,  there  should  have  been  a 
new  assignment."  And  during  the  argument  the 
sime  learned  judge  says  of  the  plaintiff,  "  He  might 
have  trarersed  and  new  assigned  ;  then  the  question 
on  the  first  issne  would  have  been  only  whether 
there  was  a  right  of  way  across  the  close  at  all ; 
if  there  was,  but  the  defendants  beat  down  the 
posts  and  raile  in  another  pi,rt  of  the  dose,  they 
would  be  liable  on  the  new  assignment."  In  Mon- 
wivau  V.  Smith,  2  Gamp.  1 75,  where  the  trespass  was 
Waking  in  a  house  and  remaining  there  three  weeks, 
it  was  held  that  if  the  plaintiff  desired  to  justify 
the  exceas  he  must  do  so  by  a  new  assignment. 
The  plaintiff  new  assigned  in  both  Bracegirdie  v. 
Peacock,  8  Q.  B.  174;  and  Ellison  v.  lalee,  11  Ad. 
ft  £.  665. 

Dean  t.  Ta/ylor,  11  Ex.  68 ; 
Pritchard  v.  Long,  9  M.  A  W.  666 ;  and 
Norman  v.  Westcombe  2  M.  &  W.  449, 
were  also  referred  to. 

Hoiker^  Q.  C,  in  reply.— The  plaintiff  is  not  bound 
to  new  a8:»ign  where  there  is  only  a  single  trespass. 
Chitty  on  Pleading,  pp.  488  and  720,  and  Monprivatt 
V.  Smith  (ubi  sup,)  were  referred  to.  If  the  plaintiff 
had  new  assigned  he  must  have  proved  two  tres- 
passes. PnUt  V.  Groome,  15  East,  235,  and  Tayl<fr 
V.  Q^  3  TB.  292,  were  also  referred  to. 

The  judgment  of  the  court  waa  delivered  as  fol- 
lows By 

Kbllt,  C.  B. — In  this  case  we  are  of  opinion  that 
the  judgment  of  the  Court  of  Queen's  Bench  should 
be  aflinned.  My  brother  Willes  certainly  enter- 
tained some  doubts  upon  the  case,  and,  but  for  the 
high  authority  of  the  late  Baron  Parke  and  the 
other  judges  who  decided  the  cases  which  have  been 
referred  to,  the  cases  of  Giover  V*  Dixon  and  Webber 
V.  Sparkes  (u6i  «arp.).  the  case  would  have  raised  a 
question  which  might  well  have  been  otherwise 
decided.  I  must  venture  to  say  for  myself,  that, 
but  for  the  doubt  thus  entertained  by  my  very 
learned  brother  Willea,  J.,  I  should  have  thought 
this  caae  entirely  free  from  difficulty.  The  plaintiff 
ber«  sues  by  a  count  in  the  ordinary  form,  in  which 
h3  alleges  that  the  defendant  broke  and  entered  his 
dose— ^at  is,  that  he,  in  fact,  entered  upon  his 
land,  and  there  btoke  down  and  destroyed  certain 
gates  and  fences.  Now  if  to  that  declaration  there 
had  been  a  plea  of  not  guilty,  and  of  not  guilty 
alone,  it  would  hove  been  quite  sufficient  for  the 
plaintiff  to  prove  that  the  defendant  broke 
and    entered    bis    close    witlKmt    justification ; 


and  if  it  had  turned  out  that  there  were 
no  gates  and  fences  upon  the  close  at  all, 
or  that  if  there  were  any  they  had  never  been 
broken  or  touched  by  the  defendant,  the  plain- 
tiff would  still  have  been  entitled  to  maintain 
the  action,  and  to  a  verdict  with  damages  greater 
or  less  upon  that  count.  If  he  had  proved  that  upon 
the  spot  on  his  land  upon  which  the  defendant  had 
committed  the  trespass  there  were  a  gate  and  a 
fence,  and  the  defendant  had  destroyed  tbe  gate 
and  the  fence,  he  would  have  been  entitled  to 
maintain  an  action,  and  likewise  entitled  to  damages 
in  respect  of  the  value  of  the  gate  and  of  the 
fences  thus  destroyed.  But  it  appears  upon  this 
record  that  there  is  a  plea  which,  again  I  must 
observe,  is  in  the  usual  and  common  form,  where  it 
is  an  action  in  which  the  defendant  sets  up  a  claim 
to  a  right  of  way.  He  admits,  for  the  purpose,  the 
trespass  complained  of,  and  the  whole  of  the  tres- 
pass complained  of,  and  alleges,  by  way  of  defence, 
that  there  was  a  right  of  way  over  the  land  in 
question,  that  is,  over  the  land  thus  admitted  to 
belong  to  the  plaintiff,  and  that  before  the  trespass 
there  were  certain  fences  and  gates  across  that  way 
and  obstructing  the  way,  so  that  he  by  reason  of 
that  obstruction  was  unable  to  exercise  the  right  of 
way  which  he  was  entitled  to  do,  and  that  he 
destroyed  and  pulled  down  the  gates  and  fences  in 
question.  Now  to  this,  under  the  statute,  there  is  a 
general  replication  taking  issue  upon  the  whole  of 
that  {dea.  When  the  parties  came  to  trial  the  defen- 
dant might  no  doubt  have  proved  a  right  of  way 
over  the  close  in  question ;  but  the  plaintiff  very 
properly  (as  it  seems  there  was  no  dispute  about 
the  existence  of  the  right  of  way  over  that  close)  at 
once  admitted  it,  and  I  suppose  what  he  admitted 
was  a  right  of  way  over  the  close  in  question  from 
spot  A  to  spot  B.  He  then  proposed  to  go  further,  and 
there  it  is  that  it  will  be  necessary  to  see  what  is 
the  form  of  the  case  and  what  raises  these  questions, 
and  what  it  was  proposed  to  prove.  Having  ad- 
mitted a  right  of  way  over  the  close  in  question 
I  (and  I  again  assume  from  A.  to  B.)  the  plaintiff 
>  offered  to  prove  that  the  trespasses  complained 
of  were  committed  elsewhere;  in  other  words, 
although  there  was  a  right  of  way  from  A.  to  B. 
which  he  did  not  dispute,  he  said  that  the  trespasses 
of  which  he  really  complained  were  committed  at 
another  spot  on  his  land  within  that  same  close,  and 
not  upon  any  part  of  that  portion  of  the  land  upon 
which  he  had  admitted  the  existence  of  the  right  of 
way.  If  the  case  rested  there  is  it  really  open  to 
an  argument?  It  is  not  the  common  case  which 
has  existed  for  centuries  in  pleading,  as  I  observed 
in  the  course  of  the  argument,  in  which  the  plaintiff 
brings  an  action  for  a  trespass  in  entering  upon  his 
land,  and  the  defendant  pleading  a  right  of  way, 
the  plaintiff  proposes  to  admit  a  right  of  way ;  or 
the  defendant  having  proved  it,  the  plaintiff  could 
no  longer  dispute  it,  and  proceeds  to  insist  that  the 
real  trespass  of  which  he  complains  was  committed, 
not  upon  the  land  or  that  portion  of  the  land  on 
which  he  had  admitted  the  right  of  way  to  exist, 
but  upon  another  spot  in  another  portion  of  the 
land,  as  stated  in  the  declaration.  This  is  not  in 
fact  the  common  case  of  a  new  assignment,  and 
in  which  the  evidence  tendered  can  only  be  given 
upon  the  new  assignment.  It  is  only  necessary  to 
look  at  what  is  relied  upon  on  the  part  of  the  defen- 
dant, and  the  87th  section  of  the  Common  Law 
Procedure  Act,  and  no  doubt  can  be  entertained. 
Sect.  87  of  the  Common  Law  Procedure  Act  1852, 
provides  that  ''one  new  assignment  only  shall  be 
pleaded  to  any  number  of  pleas  to  the  same  cause 
of  action,  and  such  new  assignment  shall  be  con- 
sistent with  and  confined  by  the  particulars  delivered 
m  the  action  (if  any),  and  shall  state  that  the 
plaintiff  proceeds  for  causes  of  action  different  from 
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ail  those  wliich  the  pleas  profess  to  jastify."  What  the 
plea  in  the  present  case  professed  to  justify,  taken 
together  with  the  plaintiff's  admission,  was  a  right 
of  way  oyer  the  plaintiff's  close  from  A  to  B,  and 
what  the  plaintiff  proposed  to  establish  his  claim 
to  was  damages  for  the  committing  of  trespasses, 
not  upon  that  portion    from    A  to  B,  but  upon 
another  portion  of  his  land.    That  would  clearly 
be    a    case    for    a   new    assignment.      Now    for 
this,    the  two  authorities   to    which  I  have    ad- 
verted, the  case  of  Glover  v.  />uwn,*and  the  other 
case  of  Webber  v.  Sparkesj  are,  I  think,  absolutely 
conclusive.    It  may  indeed  be  said  that  the  obser- 
vations of  Parke,  B.  in  Webber  v.  ^}arkes  are  mere 
dicta,  and  not  applicable  to  the  present  case  ;  but 
the  case  of  Glover  v.  Dixon  is  identical  with  the 
present  case.    In  Glover  v.  Dixon  it  is  expressly  laid 
down  that  all  matters  that  must  have  been  pleaded 
by  way  of  new  assignment  before  the  Common  Law 
Procedure  Act  must  still  be  so  pleaded.    Pollock, 
C.  B.  in  his  judgment  says,  not  exactly  in  these 
terms,  but  in  language  which  is  equivalent,  that 
such  natters  as  before  the  Common  Law  Procedure 
Act  must  have  been  replied  specially  in  a   case 
like  that,  by  way  of  new  assignment,  must  still  he 
so  replied.    If  the  case  rested  there  we  have  this 
authority  clearly  and  directly  in  point,  but  I  must 
say  for  myself  I  need  no  authority.    This  case  does 
not  stand  in  need  of  authority  to  show  that  there 
must   be    a    new  assignment,  when  the   plaintiff 
claims  to  show  after  an  admission  or  proof  of  a 
right  of  way  which  prima  facie  would  justify  the 
trespasses  complained  of  that   they  were,  in  fact, 
committed    not     in     or     upon    the     land    over 
which     the   right    of    way    existed,    but     upon 
another   portion   of  his   land.     Then    it  is  said 
that  the  breaking  of  the  gates  and  fences  is   a 
substantive   trespass.    We  must  consider  what  is 
the  meaning  of  these  words.    I  think  it  will  appear 
manifest  on  a  moment's  consideration  that  we  may 
really  lay  out  of  the  question  altogether  the  break- 
ing of  the  gates  and  fences.    First  of  all,  let  us  see 
how  it  was  proposed  to  raise  the  question.    It  was 
thus.    The  plaintiff  offered  to  prove  that  there  were 
DO  gates  and  fences  upon  the  way  which  he  (the 
plaintiff)    had  admitted.     That  evidence  was  re- 
jected, and  I  should  say  was  properly  rejected,  not 
so  much  because  it  was  inadmissible  as  because  it 
was  wholly  irrelevant.    The    very  substance  and 
gist  of  this  action  was  the  committing  of  the  tres> 
pass  on  the  plaintiff's  land,  and  he  proposed  to  show, 
when  the  right  of  way  was  established  or  admitted, 
that  the  trespass  had    been  committed  on  other 
lands,  which  he  could  not  do  except  by  way  of  new 
assignment.    Then  he  wished  to  raise  the  question 
whether  on  the  land  over  which  there  was  a  right 
of  way,  there  happened  to  be  any  gates  or  any  fences. 
That  was  perfectly  immaterial  ;  the  plaintiff  had 
admitted  that  there  was  a  right  of  way  upon  his 
land  from  A  to  B,  and  if  there  were  fences  and 
gates  upon  that  land  the  defendant  had  a  right  to 
break  them  down  in  the  exercise  of  that  right  of  way. 
If  there  were  no  such  gates  and  fences  upon  the 
right  of  way,  then  the  only  result   of  this  action 
would  be  that  although  the  plaintiff  might  have 
proved  the  rest  of  his  case  he  could  not  recover 
damages  for  the  breaking  and  destroying  of  these 
gates  and  fences.   When  we  look  at  what  the  real 
substance  of  the  whole  action  is,  we  find  the  declara- 
tion is  for  breaking  and  entering  the  close  of  the 
plaintiff,  and  entering  upon  the  land  of  the  plaintiff ; 
and  the  plea  is  that  there  was  a  right  of  way  over 
that  land,  and  the  reply  to  that,  in  point  of  fact, 
and  that  which  the  plaintiff  proposed  to  show,  is 
this,  that  although  there  was  a  right  of  way  upon 
his  land,  by  which  the  defendant  had  a  perfect  right 
to  pass,  and  which  was  obstructed  by  gates  and 
fences,  and  the  defendant  had  a  right,  in  order  to ; 


pass,  to  destroy  and  break  down  the  gates  and 
fences,  still  that  the  trespass  was.  In  fact,  com- 
mitted upon  a  different  part  of  his  land.  That 
could  only  be  showa  by  way  of  new  assignment. 
Ry  that  he  could  have  shown  the  trespass  to  have 
bt'c'!!  committed  on  other  land,  and  if  there  were 
gates  and  fences  on  that  other  land  which  were 
broken  and  destroyed  by  the  defendant,  he 
would  be  entitled  to  damages  in  respect  of  the 
value  of  the  gates  and  fences  so  broken.  But  the 
destroying  of  the  gates*  and  fences  is  merely  a 
matter  of  aggravation,  in  an  action  of  this  kind. 
It  is  a  matter  of  substance  in  one  sense  to  the  plain- 
tiff if  he  establishes  that  the  trespass  was  com- 
mitted upon  his  land,  and  that  the  gates  and  fenoes 
were  upon  his  land,  and  there  was  no  justification ; 
for  he  would  then  be  entitled  to  recover  damsges 
for  the  injury  done  to  the  gates  and  fences.  Bat  in 
no  other  sense  could  the  breaking  of  the  gates  snd 
fences  be  treated  as  matter  of  substance,  or  other- 
wise than  as  mere  aggravation  of  the  trespass  com- 
plained of  as  having  been  committed.  We  have 
heard  a  very  learned  argument,  and  a  great  variety 
of  cases  have  been  referred  to,  but  the  result  of  the 
whole  is  this,  that  where  the  plaintiff  has  admitted 
a  right  of  way  upon  his  land,  and  then  proposes  to 
show  that  the  trespass  complained  of,  and  the  break- 
ing of  the  gates  and  fences,  were  committed  on 
another  portion  of  his  land,  over  which  there  wss 
no  right  of  way,  it  is  common  learning  to  say,  he 
can  only  be  permitted  to  give  that  in  evidence 
under  a  new  assignment.  On  these  g^unds  we  are 
of  opinion  that  the  judgment  of  the  court  below 
ought  to  be  affirmed. 

Judgment  affirmed. 

Attorneys  for  the  plaintiff,  Morris,  AUen,  and  Car- 
ter, agents  for  Plant  and  Abbott,  Preston. 

Attorneys  for  defendant,   Shaw    and    TremtUoi, 
agents  for  J,  Forshaw,  Preston. 


JUDGES'    CHAMBERS. 

BOSTON  ELECTION  PETITION. 

Tuesday,  Dec.  21,  1869. 

(Before  Mbllob,  J.) 

JoNBS  (petitioner)  v,  liALCOLM  and  Collins  (resps.). 

Parliamentary  Elections  Act — Withdrawal  of 
petition — Costa, 

A  fudoe  ordered  a  petition  against  the  return  of  two 
members  to  be  withdrawn  on  payment  of  costs.  Twdoe 
months  after  the  presentation  of  the  petition,  and 
eight  months  after  the  order  for  withdrawal,  apj^ioa- 
tton  wcu  made  for  the  discharge  of  the  sureties,  and 
the  payment  to  the  petitioners  of  the  money  deposited 
as  security  in  the  Bank  of  England: 

Held,  that  the  fact  that  certain  questions  affecting  costs 
were  pending  befo^  the  Common  Pleas  was  no  ground 
for  re/using  the  application.     The  bill  oj  costs  in- 
curred by   the  respondents   ordered  to   be  delivertd 
within  a  fortnight. 

In  this  case  a  petition  had  been  presented  by  Bir. 
Mason  Jones  against  the  return  of  the  present 
members,  and  in  April  last  it  was  withdrawn,  on 
which  occasion  Mr.  Collins,  M.P.  complained  that 
persons  were  permitted  to  make  charges  which  wefe 
not  supported,  and  afterwards  to  withdraw  the  peti- 
tion. On  that  occasion  Willes,  J.  made  an  order 
for  the  withdrawal,  on  the  payment  of  costs  to  the 
sitting  members.  No  hill  ai  costs  had  been  deli- 
vered, and  on  the  part  of  the  petitioner,  Mr.  Mason 
Jones,  a  summons  had  been  taken  out  for  pajrment 
of  the  deposit  money* 
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Q.B.] 


Allbn  (app.)  V.  Worthy  (reap.) 


[Q.  B. 


JRtckard  ( Wyait  and  HosJIdnt)  attended  for  the 
petitioner. 

Buck  {Baxter,  jRoae,  and  Norton)  for  Mr.  Malcolm, 
one  of  the  sitting  members. 

Bidcard,  applied  to  his  Lordship  for  an  order  for 
the  withdrawal  of  the  sum  of  500^  paid  into  the 
Bank  of  England  under  the  Parliamentary  Elections 
Act,  and  that  the  recognisances  entered  into  by 
two  persons  for  250/.  each,  making  up  the  1000/. 
leqnired  to  be  deposited  on  an  election  petition, 
should  be  discharged. 

Bmck  opposed  the  application,  on  the  ground  that 
certain  questions  connected  with  costs  on  election 
petitions  were  now  pending  before  the  Court  of 
ComoDon  Pleas  relating  to  preliminary  charges 
before  particulars  were  delivered.  He  had  to  ask 
the  Itoniship  to  allow  the  matter  to  stand  over  until 
his  questions  he  had  referred  to  had  been  decided. 

Ricknrd  stated  that  nearly  twelve  months  had 
elapsed  sioce  the  presentation  of  the  petition,  and 
eight  months  since  the  withdrawal,  so  that  ample 
time  had  been  afforded,  and  no  sufficient  reason  bad 
been  given  why  the  money  deposited  should  be  kept 
any  longer  ;  the  only  plea  was  that  the  respondents 
had  not  thought  proper  to  deliver  their  bill  of  costs. 

MJU.LOB,  J.,  made  an  order  that  the  bill  of  costs 
incurred  by  the  respondents  should  be  delivered  to 
the  petitioner  within  a  fortnight,  and  adjourned  the 
summons  for  that  period. 


OOXJBT  OF  aXJEEN'S  BENCH. 

Beported  by  T.  W.  Bauvdbbs  and  J.  Srobtt.  Esqn., 

Barriffters4U<-Law. 


Saturday^  Jan,  15,  1870. 

Allbn  (app.)  v.  Worthy  (resp.) 

Vaccination^ Proceedings  for  non'Vaccination  after  a 
eomvieiion/or  a  similar  ojfence — 30  ^  81  Vict,  c,  84, 
M.  15,  16,  29,  31  and  34. 

7%e  jurisdiction  offustices  under  sect,  31  of  the  SO  ^81 
Viet^  c.  84  (  vaccination  Act  1867)  to  make  an  order 
for  the  vaccination  of  a  child  under  fourteen  years  of 
agcj  u  not  limited  to  the  making  of  one  order  only. 

Where,  therefore,  an  order  had  been  duly  made  under  that 
section  upon  the  appeUant,  which  he  had  disabled,  and 
he  was  thereupon  jUed,  and  similar  proceedings  were 
again  taken  against  him  under  the  same  section  for  not 
having  his  chud  vaccinated: 

Held,  that  such  proceedings  were  lawful : 

Held,  also,  that  upon  proceedings  before  justices  under 
the  Blst  section,  the  certificate  of  a  medical  practitioner 
in  form  of  schedule  B,  is  no  bar, 

Thia  was  a  case  stated  by  justices  under  the  20  & 
21  Vict,  c  43,  upon  a  conviction  under  sect.  31  of 
the  30  &  81  Vict.  c.  84  (the  Vaccination  Act  1867), 
as  follows : — 

Be  it  remembered  that  on  the  8th  May  1869,  at 
St.  Neot's,  in  the  said  county  of  Huntingdon, 
Alfred  Worthy,  of  Eynesbury,  in  the  said  county 
of  Huntingdon,  registrar  of  births  and  deaths, 
personally  cometh  before  the  undersigned,  one  of 
Her  Majesty's  justices  of  the  peace,  in  and  for  the 
said  county,  and  informeth  roe  that  Henry  James 
Allen,  late  of  the  parish  of  Eynesbury  aforesaid. 
Dissenting  minister,  within  the  space  of  six  csleiidar 
months  last  past,  to  wit,  on  the  8th  May  1869,  at 
the  pariah  of  Eynesbuiy  in  the  said  county  of 
Huntington,  did  disobey  a  certain  order  under  the 
hand  and  sc»d  of  Capt.  WilUam  Hnmbley,  one  of  Her 
Blajesty 's  justices  of  the  peace  for  the  said  county  of 
Huntingdon,  bearing  date  the  29th  April  1869, 
whereby  the  said  Henry  James  Allen  was  ordered 


and  directed  to  have  Eliza  Allen,  under  the  age  of 
fourteen  years,  and  the  legitimate  child  of  the  said 
Henry  James  Allen,  vaccinated  within  seven  days 
of  date  of  said  order,  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided,  wherefore 
the  said  Alfred  Worthy  prayeth  the  consideration 
of  me,  the  said  justice  in  the  premises,  and  that  the 
said  Henry  James  Allen  may  be  summoned  to 
appear  before  me  and  answer  the  premises  and  make 
his  defence  thereto. — Alfked  Worthy. 

Exhibited  before  me  the  day  and  year  at  the 
place  first  above  written. — W.  Humblbt. 

The  said  justice  issued  his  summons  to  the  said 
Henry  James  Allen,  to  appear  at  the  petty  sessions 
held  at  St.  Neot's,  on  the  13th  May  1869. 

At  the  hearing  before  .us  two  of  Her  Majesty's 
justices  of  the  peace  for  the  county  of  Huntingdon, 
it  was  proved  that  the  following  order  had  been 
made  and  served  on  the  appellant : 

Huntingdoiuhire  to  lott— To  H.  J.  Allen,  of  Eyneebuiy, 
in  the  county  of  Huntingdon,  Dissentuur  Minister. 
Whereas,  by  an  information  in  writing  taken  before  the 
undersigned  Capt.  WilUam  Hnmbley,  one  of  Her  Majesty's 
justioes  of  the  peace,  in  and  for  the  said  county,  on  the  2Saad 
April  now  instant.  Alfred  Worthy,  of  Eynesbury,  in  the 
county  of  Huntingdon,  registrar  of  births  and  deaths  for 
the  district  of  the  St.  Neots  Union,  comprising  the  said 
pariah  of  Eynesburr,  informed  me,  the  said  Justice,  that 
£liza  Allen,  under  the  age  of  fourteen  years,  the  legitima.te 
child  of  you,  the  said  H.  J.  Allen,  had  not  been  successfully 
▼accinated,  notwithstanding  that  he  the  said  Altrea 
Worthy,  had  given  notice  to  ^ou,  the  said  H.  J.  AUea, 
to  procure  such  child  to  be  racoinated,  oonteaTj  to  the  form 
of  the  statute  for  such  case  made  and  provided,  whereupon 
1  the  said  justice,  issued  my  summons  to  you  the  said  H^  J. 
Allen,  directing  you  to  appear  with  tiie  said  child  before  me 
the  said  justice  or  some  other  justice  of  the  peace  for  the 
said  county,  on  the  29th  April  instant,  to  show  cause  why 
such  child  had  not  been  vaccinated,  and  whereas  you  the 
said  H.  J.  Allen  have  this  dar  appeared  before  me  the  said 
justice,  and  it  being  now  made  to  appear  to  me  on  oath  that 
the  said  Eliza  Allen  is  under  the  age  of  fourteen  years,  and 
has  not  been  vaccinated,  and  has  not  had  the  smaU  pox,  and 
you  the  said  H.  J.  Allen  having  failed  to  show  any  reason 
why  the  said  Eliza  Allen  should  not  be  vaccinated  now,  I. 
the  undersigned,  do  hereby  order  and  direct  you  the  said 
H.  J.  Allen,  to  have  the  said  Eliza  Allen  vaccmated  within 
seven  days  from  the  date  of  the  order.  Oiven  under  my 
hand  and  seal  a9th  April  1868,  at  St.  Neots,  in  the  county 
aforesaid.  W.  Hvmblbt. 

It  was  proved  that  the  said  appellant  had  neg- 
lected to  obey  the  said  order,  and  it  was  admitted 
that  the  said  child  had  not  at  the  time  of  such  hear- 
ing been  vaccinated.  The  appellant  then  stated, 
and  the  fact  was  admitted  by  the  respondent,  that 
he,  the  appellant,  had  previously,  on  the  SOth  March 
1869,  been  convicted  of  disobeying  an  order  dated 
the  nth  March  1869  under  the  hand  and  seal  of  a 
justice  for  the  said  county,  whereby  the  said  appel- 
lant had  been  ordered  to  cause  Eliza  Allen  to  be 
vaccinated  within  seven  days  from  the  date  of  such 
last-mentioned  order. 

It  was  therefore  contended  on  behalf  of  the  said 
appellant  that  the  information  now  laid  against  him 
was  for  tbe  same  ofifence,  and  that  therefore  the 
appellant  could  not  be  again  convicted,  and  stress 
was  laid  on  the  concluding  words  of  the  Lord  Chief 
of  England  in  the  judgment  pronounced  in  Pilcher  v. 
Stafford,  33  L.  J.,  N.  S.,  113,  M.C. 

We  however  considered  that  the  jurisdiction  of 
justices  under  sect.  31  of  the  Vaccination  Act  of 
1887  was  not  limited  to  making  but  one  order  direct- 
ing a  child  under  fourteen  years  of  age  to  be  vacci- 
nated, and  that  the  neglect  to  obey  each  order 
formed  a  separate  o£fence,  punishable  on  conviction, 
and  that  the  conviction  for  disobeying  a  previous 
order  was  no  previous  conviction  of  the  offence 
charged  in  the  information  before  us,  and  that,  con- 
sequently, the  case  was  in  no  way  governed  by  the 
decision  in  Pilcher  v.  Sf  afford,  and  that  sect  31  of 
the  Vaccination  Act  of  1867  appeared  to  us  to  have 
been  inserted  in  such  Act  with  the  object  of  avoid- 
ing the  mischief  found  to  exist  when  Pilcher  v.  Staf- 
ford was  decided. 
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The  appellant  then  contended  that  the  said  Eliza 
Allen  waa  then  and  since  the  20th  April  then  last 
past  had  been  in  an  unfit  state  for  Taecination,  and, 
in  support  of  this  contention,  produced  a  certificate, 
of  which  the  following  is  a  copy : 

The  Yaocisation  Act  of  1867  (90  k  31  Vict.  c.  84).  Medical 
certificate  of  unfitness  for  auccessful  vaccination  to  be 
delivered  (pursnant  to  sect.  18)  to  the  father  or  mother 
of  an  unvaodnated  child,  or  to  the  person  having  the 
custody  of  Buoh  child. 

I,  the  undersigned,  hereby  certify  that  I  am  of  opinion 
that  Eliza,  the  child  of  H.  J.  Allen,  of  Eynesbnrv,  in  the 
parish  of  Eyneshnry,  in  the  county  of  Hunts,  aged  twelve, 
IB  not  now  in  a  fit  and  proper  state  to  be  successfully  vacci- 
nated. I  do  hereby  postpone  the  vaccination  until  toe  80th 
June  1869. 

W.  J.  CoLLiHS,  K.D.,  L.B.C.P.E.,  M.B.C.S.E.,  Jlw. 
1,  ▲Ibert-terrace,  Begent's  FSxk. 

And  it  was  contended  on  behalf  of  the  appellant 
that  the  justices  were  bound  by  the  terms  of  the 
Vaccination  Act  of  1867  to  accept  such  certificate 
as  proof  that  the  child  was  then  unfit  to  be  yacci- 
nated,  and  that  the  production  of  such  certificate 
was  reasonable  ground  for  the  omission  of  the 
appellant  to  carry  the  order  of  the  29th  ApKl  1869 
into  effect. 

We  drew  attention  to  the  fact  that  such  certificate 
was  dated  on  a  day  prior  to  the  date  of  the  order 
of  the  29th  April  1869;  and  it  was  admitted  that 
the  same  certificate  had  been  produced  when  such 
last-mentioned  order  was  made,  but  the  justice 
making  such  order  had  refused  to  attach  any  weight 
to  such  certificate  on  the  ground  that  the  practi- 
tioner by  whom  such  certificate  purported  to  have 
been  signed  was  opposed  to  the  operation  of  vaccina- 
tion generally,  as  had  been  stated  by  the  appellant 
on  a  previous  occasion,  and  such  practitioner  has 
signed  a  certificate  under  the  Vaccination  Act  of 
1867,  and  which  had  been  on  such  previous  occa- 
sions produced  in  court,  stating  that  the  said  Eliza 
Allen  ought  never  to  be  vaccinated,  that  the  repro- 
duction of  such  certificate  of  the  20th  April  1869, 
which  had  been  refused  by  the  justice  making  the 
order  of  the  29th  April  1869,  formed  under  such 
circumstances  no  reasonable  ground  for  the  omission 
of  the  appellant  to  carry  into  effect  such  order,  and 
we  therefore  convicted  the  appellant  and  adjudged 
him  to  pay  a  penalty  or  sum  of  7s.,  or  the  sum  of 
IBs.  for  costs,  such  sums  to  be  respectively  levied 
by  distress,  and  in  default  of  sufficient  distress  we 
adjudged  the  said  appellant  to  be  committed  to  the 
common  gaol  at  Great  Stuckley,  in  the  county  of 
Huntingaon,  for  a  period  of  fourteen  days. 

The  appellant  subsequently  being  dissatisfied  with 
our  decision,  made  application  in  writing  to  us  to 
state  and  sign  a  case  pursuant  to  sect.  2  of  the 
Stat.  20  &  21  Vict.  c.  48,  setting  forth  the  facts 
and  grounds  of  our  determination  in  order  that  he 
might  take  the  opinion  of  Her  Majesty's  Court  of 
Queen's  Bench,  at  Westminster,  on  the  following 
questions  of  law :— I.  Whether  the  conviction  of  the 
appellant,  on  the  SOth  day  of  March  1869,  was  a 
sufficient  defence  to  the  information  of  the  8th  day 
of  May  1869.  2.  Whether  the  production  of  the 
medical  certificate  set  out  in  the  case  was  a  sufficient 
answer  to  the  said  information  of  the  8th  May, 
1869.  Ht.  Welstead,  Benj.  Hall  Puckle. 

By  the  80  &  31  Vict,  c,  84  (The  Vaccination  Act 
1867),  it  is  by  sect.  16  enacted  that— 

The  parent  of  every  child  bom  in  Eneland  shall,  within 
three  months  after  uie  birth  of  such  cnild,  or  where,  by 
reason  of  the  death,  illness,  absence,  or  inabilitv  of  the 
parent,  or  other  cause,  any  other  person  shAll  have  the 
custody  of  such  child,  such  person  shall,  within  three 
months  after  reoeiving  the  custody  of  such  child,  take  it, 
or  cause  it  to  be  token,  to  the  public  vaocinajtor  of  the 
vaccination  district  in  which  it  shall  then  be  resident, 
according  to  the  provisions  of  this  or  any  other  Act,  to  be 
viiccinated,  or  shall,  within  such  period  as  aforesaid,  cause 
it  to  be  vaccinated  by  some  medical  practitioner ;  and  the 
public  vaccinator  to  whom  such  child  shall  he  so  brought, 
is  hereby  require  1,  with  all  reasonable  dispatch,  snbjeoi  to 


the  oonditions 

child. 


hflceinaftsr  mentioned,  to  vaocuMto  sndi 


Sect.  18  enacts — 

If  any  public  vaccinator  or  medical  practitioner  ahall  be 
of  opinion  that  the  child  is  not  in  a  fit  and  proper  sUte  to 
be  successfully  vaccinated,  he  shall  forthwith  deliver  to  tiie 
parent  or  other  person  having  the  custody  of  such  child  a 
certificate  under  his  hand  according  to  the  form  in  the 
schedule  hereto  annexed  marked  B,  or  to  the  like  enet, 
that  the  child  is  then  in  a  state  unfit  for  sucoessful  vaccina- 
tion, which  certificate  shall  remain  in  force  for  two  months, 
and  shall  be  renewable  for  successive  periods  of  two  months 
until  a  public  vaodnator  or  medical  practitioner  shall  deem 
the  child  in  a  fit  state  for  successful  vgcrinatinm,  and  the 
child  shall,  with  all  reasonable  despatch,  be  vaccinated,  and 
the  certLBcate  of  sucoessful  vsocination  duly  givsn,  if  wvt- 
ranted  by  the  result. 

Sect.  29  enacts  that— 

Every  parent  or  penon  having  the  enstody  of  acUld^u 
shall  negleot  to  take  such  ohild,  or  to  oaose  it  to  he  tetai 
to  be  vaodnated,  or  after  vaccination  to  be  inspected  a<»ora- 
ing  to  the  provisions  of  this  Act,  and  shall  not  render  a 
roanonable  excuse  for  his  negleot,  shall  be  guilty  of  on 
offence,  and  be  liable  to  be  proceeded  against  summanly, 
and  upon  ooaviotLon  to  pay  a  penalty  not  eircieeding  twenty 
shillings. 

Sect  81  enacts  that— 

If  any  registrar  or  any  officer  appointed  by  theyoaidhas 
to  enforce  tne  provisions  of  this  Act  shall  give  iulorujsmNi 
in  wriUng  to  a  justice  of  the  peace  that  he  has  reason  to 
belicTe  that  any  child  under  the  age  of  fourteen  years,  being 
within  the  union  or  parish  for  which  the  informant  acts, 
has  not  been  successfully  vaccinated,  and  that  he  has  givot 
notice  to  the  parent  or  person  having  the  custody  of  sock 
child  to  procure  its  being  vaccinated,  and  that  thia  notice 
has  been  disregarded,  the  juatioes  may  summon  such  parent 
or  person  to  appear  with  the  child  before  him  at  a  certain 
time  and  place,  and  upon  the  appearance,  if  the  justice  sbaU 
find  after  such  examination  asne  shall  deem  necessary,  that 
the  child  has  not  been  vaccinated  nor  has  already  had  the 
small-pox,  he  may,  if  he  see  fit,  make  an  order  onler  Us 
hand  and  seal  directiag  such  child  to  be  vaccinated  within 
a  certain  time  ;  and  if  at  the  expiration  the  child  shsU  not 
have  been  so  vaccinated,  or  shall  not  be  shown  to  be  then 
unfit  to  be  vaccinated,  or  to  be  insusceptible  of  vaodnating, 
the  person  upon  whom  such  order  shall  have  been  made 
shall  be  proceed  against  summarily,  and  uiiless  he  oaa 
show  some  reasonable  ground  for  his  omission  to  cany  the 
Older  into  effect  ahall  be  liable  to  a  penalty  not  exceeding 
twenty  shillings. 

Sect.  84  enacts  that — 

In  any  prosecution  for  neglect  to  procure  the  vaodnatiun 
of  a  chad,  it  shall  not  be  necessary  in  support  thereof  to 
prove  that  the  defendant  received  notioe  from  the  regisbar 
or  any  other  officer  of  Uie  requirements  of  the  law  in  that 
respect ;  but  if  the  defendant  produces  any  such  certificate 
as  nereinbefore  described  on  the  register  of  vaccinations 
kept  by  the  rogislxar  as  hereinbefore  provided,  in  which  the 
certificate  of  sucoessful  vaccination  of  such  child  shjU  be 
duly  entered,  the  same  shall  be  sufficient  defence  for  him, 
except  in  regard  to  the  certiflcate  marked  B,  where  the 
time  speoiflMi  therein  for  the  postponemrsnt  of  the  vaodoa- 
tion  slrnll  have  expired  before  the  time  when  the  informar 
Uon  shall  have  been  laid. 

W.  Graham  appeared  for  the  appellant.— The  ques- 
tion is,  can  a  person  who  has  once  been  convictol  for 
not  haying  vaccinated  his  child  be  again  conrlcted 
for  a  similar  offence  ?  This  point  would  seem  to  hare 
been  decided  in  the  negative  by  the  case  of  Pikker 
V.  Staff ordj  38  L.  J.  113,  U.C^  which  although  a 
decision  upon  the  old  Act  of  the  16  &  17  Vict,  c  100 
is  applicable  to  the  present  case,  and  where  it  was 
held  that  a  parent  having  been  fined  for  neglecting 
to  have  a  child  vaccinated,  no  farther  proceedings 
could  be  taken,  although  the  child  remained  uo- 
vaccinated.  In  giving  judgment  in  that  case  Cock- 
burn,  C.  J.  says,  "  I  quite  agree  that  the  contiouou 
omission  to  have  a  child  vaccinated  is  as  much 
within  the  mischief  intended  to  be  remedied 
by  the  statute  as  the  not  doing  it  within 
the  prescribed  time ;  but  this  mischief  has 
not  been  reached  by  the  present  legislation.  The 
2ud  section  of  the  16  &  17  Vict.  c.  100  imposes  the 
duty  of  having  a  child  vaccinated  within  three  or 
four  months  of  its  birth  as  the  case  may  be,  and 
the  9th  section  requires  that  the  registrar  shall  give 
notice  of  this  duty,  and  if  the  notioe  be  given  and 
the  duty  not  performed  within  the  prescribed  tinie, 
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then  thii  non-perforTDance  is  the  offence  aming 
and  punishable  under  the  Act,  and  when  onoe  that 
offence  U  complete  and  has  been  dealt  with,  and 
the  person  offending  has  been  punished,  no  further 
offence  can  be  committed.  It  is  not  enough  to  say 
the  mischief  continues ;  the  answer  to  that  is,  the 
Act  does  not  enact  a  remedy.  If  we  were  to  hold 
otherwise  on  the  present  enactment,  it  would  follow 
that  for  every  day  during  which  the  oniission  to 
yaccinate  a  child  continues,  a  penalty  would  be 
incnrred,  so  that  the  penalties  might  accumu- 
late to  a  yery  serious  amount,  which  could 
nerer  have  been  the  intention  of  the  Legislature.** 
Hiat  decision,  it  is  submitted,  applies  equally 
to  the  present  case,  for  if  he  may  be  flneid 
twice  he  may  be  fined  flf^  times  for  the  same 
omission.  [Cockburn,  C.  J.— Do  not  the  provi* 
sions  in  sect.  31  of  the  recent  statute  extend  the 
powers  of  the  former  statute,  so  that  the  registrar 
can  giT()  notice  after  notice  ?]  That  is  really  the 
question,  but  I  submit  that  he  cannot  do  so.  Haying 
committed  a  breach  of  the  Act,  and  being  fined  for 
it,  there  is  an  end.  There  is  nothing  in  the  Act 
which  says  that  the  regiBtrar  may  giye  the  notice 
oyer  and  oyer  again.  If  so,  justices  might  go  on 
making  orders  from  day  to  day.  If  the  Legislature 
had  intended  anything  of  the  sort,  it  would  haye 
expressed  itself  in  plain  terms.  Then,  secondly,  the 
certificate  was  a  bar.  The  d4th  section  says,  "  If 
the  defendant  produce  any  such  certificate  as  here- 
inbefore described,"  that  is,  a  certificate  of  a  medical 
practitioner  that  he  is  of  opinion  that  the  child  is 
not  in  a  fit  and  proper  state  to  be  successfully  yacci- 
nated.  This  he  did,  and  the  justices  therefore  had 
no  jurisdiction  to  conyict.  The  certificate  is  in 
itself  a  defence,  an^  it  matters  not  whether  or  not 
it  is  a  sound  opinion  that  it  contains.  If  it  be  false, 
there  is  a  remedy  against  the  person  who  signs  it, 
giyen  by  the  80th  section.  The  justices  cannot 
inquire  into  the  reasons  of  the  medical  man  who 
gives  it. 

T%e  SoUcitoT'  General  {Archibald  with  him). — Look- 
ing at  the  facts  of  the  case,  and  the  old  and  new 
statute,  it  is  clear  that  the  latter  was  passed  with 
reference  to  the  decision  in  Pitcher  v.  Stafford,  Under 
the  old  Act  the  yaccination  was  to  be  within  a  fixed 
time,  and  on  disobedience  a  fine  was  imposed,  and 
where,  therefore,  the  time  had  elapsed,  no  fresh  pro- 
ceedings could  have  been  instituted.  This,  howeyer, 
ia  altered  by  the  late  Act,  and  the  words  in  section 
31,  "  has  not  been  successfully  yaccinated,'*  imply 
that  proceedings  upon  proceedings  may  be  taken 
until  the  child  is  successfully  yaccinated.  If  the 
parent  persists  in  not  having  the  child  yacci- 
nated,  he  commits  a  fresh  offence.  If  the  child  is 
under  fourteen  years  of  age,  and  Is  not  yaccinated, 
or  not  successfully  yaccinated,  it  is*  within  the  mis- 
chief of  the  Act.  The  notice  may  be  given  many 
times  so  long  as  the  child  is  under  fourteen  years  of 
age.  [Mellor,  J. — ^The  object  of  the  statute  is  cer- 
tainly to  haye  a  successful  vaccination.]  Then,  as 
to  the  second  objection.  Is  the  certificate  a  con- 
ciusive  answer  ?  It  is  not,  for  though  it  might  be 
one  under  sects.  16  and  29  it  is  not  under  the  31  st 
Upon  an  information  under  sect.  31  the  justices  had 
a  right  to  consider  the  bona  fides  of  the  certificate. 
If  made  mala  fides  they  would  properly  disregard  it, 
especially  if  it  is  given  not  because  the  child  is  ' 
labouring  under  a  temporary  disability,  but  because 
the  medical  man  thinks  that  vaccination  ought  not 
to  be  practised  at  all.  [Cockburn,  C.  J. — You 
admit  that  under  the  16th  and  29th  sections  it 
would  be  a  bar ;  but  you  say  that  when  the  pro- 
ceedings are  under  the  3l8t  section  it  is  not  such, 
and  that  the  justices  may  consider  it  with  the  other 
evidenoe.3    That  is  so. 

Graham  was  heard  in  reply. 


CooKBURK,  C.J. — I  am  of  opinion  that  the  de- 
cision of  the  justices  was  correct,  and  that  there 
should  be  judgment  for  the  respondents.  It  is  quite 
clear,  when  we  look  at  the  3Ut  section,  that  it  was 
the  intention  of  the  Legislature  to  add  additional 
powers  for  ensuring  vaccination.  The  Act,  however, 
does  not  repeal  or  supersede  the  machinery  which 
had  been  provided  by  the  previous  Act.  The  15th, 
16th,  and  29th  sections  recite  what  proceedings  are 
to  be  taken.  The  16th  section  directs  the  registrar' 
to  give  notice  to  the  parent  to  have  the  child  vaccir 
nated.  The  16th  makes  it  incumbent  on  the  parent 
to  take  the  child  to  be  vaccinated ;  and  the  29th 
section  makes  it  an  offence  if  the  parent  neglects. 
There  is,  however,  a  proviso  that  if  the  public  vacci- 
nator or  any  other  medical  practitioner  shidi  be  of 
opinion  that  the  child  is  not  in  a  fit  state  to  be 
vaccinated,  and  shall  give  a  certificate  to  that  effect, 
the  vaccination  may  be  postponed  for  two  months 
with  a  power  of  renewal  for  successive  periods  of 
two  months.  If,  however,  the  child  is  not  vaccinated, 
and  there  is  no  certificate,  the  offence  is  complete 
under  the  29th  section.  In  Pilcher  v.  Stafford  thia 
court  held  that  where  once  the  parent  had  been  con- 
victed and  punished  there  was  no  provision  in  the  Act 
whereby  he  might  be  again  proceeded  against.  The 
question  now,  however,  is,  whether  the  machinery  is 
under  the  recent  Act  applicable  to  a  seoond  offence  ?  I 
think  that  we  are  bound  to  hold  that  the  machinery  of 
the  31st  section  applies  to  the  present  state  of  tlungs. 
The  section  enacts  that  when  there  is  a  child  under 
fourteen  years  of  age  that  is  not  vaccinated,  the 
registrar  may  give  notice  to  the  parent  to  procure 
its  being  vaccinated,  and  if  such  notice  be  not 
obeyed  he  may  be  summoned  before  a  justice,  and 
if  the  justice  shall  find  that  the  child -has  not  been 
vaccinated,  nor  has  already  had  the  smallpox,  he 
may  make  an  order  directing  the  child  to  be  vacci- 
nated within  a  certain  time,  and  if  that  order  shall 
not  be  complied  with  an  offence  is  committed  in  so 
disobeying  it.  Here  the  appellant  received  notice 
to  have  the  child  vaccinated,  the  justices  made  an 
order  that  it  should  be  yaccinated,  which  was  not 
complied  with,  and  the  appellant  was  convicted. 
Nevertheless,  he  still  refuses  to  have  the  child  vac- 
cinated. Then  a  second  proceeding  is  commenced 
against  him  under  the  3 1st  section ;  fresh  notice  is 
given,  he  is  again  summoned  before  the  justices,  and 
a  fresh  order  is  made.  This  order  also  is  disobeyed, 
and  now  he  is  convicted  in  respect  of  that  disobe- 
dience. It  is  said  that  the  jwwer  of  the  registrar 
to  give  a  notice  is  gone  when  once  such  a  notice  has 
been  given;  in  short,  that  the  proceedings  under 
the  31st  section  cannot  be  renewed  taties  quoties  as 
often  as  necessary.  At  first  I  was  in  some  doubt, 
and  I  still  think  that  the  Legislature  have  not  used 
the  best  words  to  express  their  meaning,  but  upon 
consideration  I  think  it  is  competent  to  the  regis- 
trar to  give  notice,  and  to  the  justices  to  convict 
toties  auoties  as  often  as  it  becomes  necessary,  and  if 
indeed  we  look  at  the  object  of  the  Legislature, 
which  is  that  of  effecting  a  great  public  ben^t,  we 
ought  to  give  it  all  the  effect  in  our  power.  The 
Legislature  has  certainly  thus  far  thought  that 
vaccination  is  of  great  public  advantage,  and  I  can- 
not but  think  that  its  objects  were  not  merely  to 
punish  for  a  single  offence,  but  to  enforce  obedience 
in  a  matter  which  is  considered  to  be  of  such  vast 
importance.  But  then  it  is  said  that  there  i^  an 
answer  to  the  proceedings,  because  the  medical  man 
had  given  a  certificate  that  the  child  was  in  a  state 
unfit  for  successful  vaccination ;  and  the  question 
which  arises  is  this,  is  the  certificate  a  bar  ?  I  think 
that  it  is  not,  and  that  such  a  certificate  has  no 
application  to  a  proceeding  under  the  3 1st  lectlon. 
It  must  be  observed  that  the  oartificate  has  reference 
to  the  29th  section,  and  that  it  does  not  apply  to 
proceedings  under  the  31  st.    The  earlier  sections, 
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amougst  which  this  certificate  is  found,  hare  refe- 
rence to  what  the  parents  are  to  do.  If  they  fail 
to  do  what  is  required  under  the  15th  and  16th  sec- 
tions, they  are  guilty  of  an  offence  against  the  29th 
section :  and  it  may  rery  well  be,  as  far  as  that 
offence  is  concerned,  that  if  they  have  a  medical 
certificate  that  the  child  is  not  in  a  fit  state  to  be 
raccinated,  that  that  would  be  an  answer;  but 
when  you  come  to  the  8 1st  section,  where  the  mat- 
ter comes  before  the  magistrates  under  it,  although 
a  medical  certificate  may  fairly  be  considered  in 
evidence,  it  cannot  be  considered  as  depriying  them 
of  all  discretion,  and  when  we  look  to  the  language 
of  that  section,  it  certainly  cannot  be  said  that  a 
medical  certificate  was  intended  to  deprire  them  of 
jurisdiction.  There  is  nothing  which  implies  it,  and 
there  is  not  a  word  which  puts  any  restraint  upon 
them.  If  the  magistrate  sees  fit,  he  is  to  make  an 
order  under  his  hand  and  seal,  directing  the  child 
to  be  vaccinated  within  a  certain  time ;  and  if, 
at  the  expiration  of  such  time  the  child  shall 
not  have  been  so  vaccinated,  or  shall  not  be 
then  unfit  to  be  vaccinated,  or  insusceptble  of 
vaccination,  the  party  may  be  proceeded  against 
summarily,  unless  he  can  show  some  reasonable 
ground  for  his  omission.  Here,  then,  there  is 
a  total  silence  as  to  the  effect  of  the  production  of 
any  such  medical  certificate.  If  such  a  certificate 
be  produced,  the  magistrate  alone  must  be  the  judge 
of  its  effect.  We  must  look  also  to  the  34th  section, 
which  enacts.  [Reads  the  section.]  Now,  does  this 
section  infiuence  by  implication  the  31st  section  ?  I 
think  that  it  does  not.  I  do  not  understand  the  word 
'*  prosecution "  to  mean  proceedings  before  justices 
under  the  3l8t  section,  but  to  apply  to  proceedings 
under  the  10th  and  29th  sections.  With  reference 
to  the  certificate,  the  question  is  not  what  were  the 
motives  of  the  medical  man,  but  whether  or  not  his 
certificate  was  a  bar.  The  justices  thought  it  was 
not  such  a  bar  as  they  ought  to  give  effect  to,  and  I 
think  they  were  right,  and  that  we  cannot  interfere 
with  their  decision. 

Mbllob,  J. — I  am  of  the  same  opinion.  I  was  a 
party  to  the  decision  in  the  case  of  IHlcher  v.  Stafford^ 
which  I  still  consider  was  rightly  decided  upon  the 
then  state  of  the  law ;  but  the  law  since  then  has 
been  altered,  for  the  purpose,  I  conceive,  of  meeting 
the  difficulty  which  that  case  exhibited.  As  regards 
the  34th  section,  I  think  it  applies  only  to  cases 
within  the  15th,  16th,  and  29th  sections.  Under  the 
31  St  section  the  medical  certificate  has  no  applica- 
tion as  a  bar  to  the  proceedings.  It  may  operate 
upon  the  discretion  of  the  justices,  but  not  otherwise. 
In  construing  this  enactment  we  must  not  lose  sight 
of  the  obvious  policy  of  the  Legislature.  I  think 
the  magistrates  were  quite  right. 

Hannbm,  J.,  concurred. 

Judgment  for  the  respondent. 

Attorney  for  the  respondent,  Solicitor  to  the 
Treasury, 

Attorneys  for  the  appellant.  Conquest  and  Stimson^ 
Bedford. 


Monday,  Jan,  14,  1870. 

Rso.  Thb  Matob,  &c.  of  Wioan. 

Gaoi — A  borough  having  a  quarter  sessions  sending  its 
prisoners  to  a  county  gaol — Liability  for  its  propor- 
tion of  costs  oj  enlarging  the  gaoL 

Where  a  borough  having  a  quarter  sessions  sends  its 
prisoners  to  (he  county  gaolj  but  not  under  any  special 
contract,  the  council  of  the  borough  is  liable  to  pay  to 
the  treasurer  of  such  prison  a  proportion  of  the  costs 


of  any  necessary  enlargement  of,  or  addition,  to  sutk 
gaoL 

This  was  a  rule  calling  upon  the  Town  Council  of 
Wigan  to  show  cause  why  a  writ  of  mandamus  should 
not  issue  commanding  them  to  pay  the  governor  of 
the  gaol  at  Kirkdale  the  sum  of  1242^.  19s.  9d  for  the 
conveyance,  transport,  maintenance,  safe  custody, 
and  care  of  Wigan  prisoners  in  the  said  gaol  from 
the  1st  Ddc.  1867,  to  the  30th  Nov.  1868,  and  if 
necessary,  to  make  and  levy  a  rate  for  that  purpose. 

By  sect.  18  of  the  5  &  6  Vict.  c.  98  (An  Act  to 
amend  the  Laws  concerning  Prisons),  it  is  enacted-— 

That  in  every  boronirb  to  which  a  separata  oonrt  of  »e%- 
■ions  of  the  peace  hath  been,  or  shall  hereafter,  be  granted, 
or  pnrportea  to  be  granted,  and  where  the  persona  oob^ 
mitted  for  offences  arising  within  anch  hoTQu£ti,  have  been 
or  shall  hereafter  be  sent  to  any  prison  of  the  ooonty  in 
which  such  borough  is  situated,  ana  that  no  special  oootract 
shall  be  snbaistinir  between  such  borough  ana  county  rela- 
tiTe  to  the  said  prisoners,  the  oooneU  of  audi  boroo^  wbaL. 
pay  or  cause  to  be  paid  to  the  treaaurer  of  such  prison,  cr 
any  other  person  appointed  by  the  inatioes  of  the  peace  in 
general  or  quarter  sessions  assembled,  lor  the  ooaatj  in 
which  such  prison  is  situated,  the  actual  eitpense  heretofore 
incurred,  or  hereafter  to  be  incurred,  in  the  conveyance, 
transport,  maintenanoe,  safe  custo^,  and  care  of  everr 
such  prisoner,  according  to  Uie  tune  for  which  eaca 
such  prisoner  shidl  have  been  or  shall  remain  in 
custody  there,  at  the  average  daily  ooat  of  each  pri- 
soner, according  to  the  whole  number  of  fxiaoskeen  ooa- 
fined  in  the  said  prison,  such  average  to  be  taken 
vearlv,  half-yearly,  quarterly,  or  at  such  other  intervala  ss 
the  visiting  justices  of  the  prison  shall  from  time  to  time 
determioe,  indudio^  in  such  expenses  all  siJariee  of  olKoers, 
all  exp'  nat-s  of  repairs,  alterations,  additicna,  and  improve' 
ments  in  or  to  the  said  prison,  all  sums  paid  to  jvisoners 
under  any  Act  of  Parliament,  on  their  discharge  or  other- 
wise, and  any  other  charge  whatsoever  on  account  of  the 
prisoners  confined  in  such  prison ;  s^l^ect*  nevertlieleas,  to 
a  proportional  share  of  au  deductions  on  account  of  the 
earnings  of  pris'^ners  in  the  said  prison,  and  of  all  sums  of 
money  received  in  aid  of  the  rates  levied  for  the  maintenanoe 
of  the  said  prison.  Provided  always  that  the  payment  by 
the  council  of  any  such  borough  of  any  such  expenses 
incurred  before  tbe  passing  of  this  Act  may  be  mjuie  by 
five  vearly  instalments,  the  first  of  such  inatalmanta  to  be 
pavaUe  within  three  calendar  months  after  the  raimhig  of 
this  Act,  with  interest  at  the  vearly  rate  of  four  pounds  in 
the  hundred,  to  be  calculated  from  the  peaaing  of  this  Act, 
upon  so  mu<ui  of  the  said  expensea  incurred  before  the  pass* 
ing  of  this  Act  as  shall  remain  unpaid  until  the  whole  shall 
be  discharged. 

It  appeared  that  the  borough  of  Wigan  having  a 
court  of  quarter  sessions  committed  its  prisoners  to 
the  Kirkdale  gaol,  which  was  the  county  prison  for 
Lancashire,  but  not  under  any  special  contract. 
In  consequence  of  the  increase  of  prisoners  the 
justices  resolved  upon  making  some  additions  to 
the  gaol,  which  they  did,  providing  thereby  132 
new  cells,  a  cook-bouse,  bakery,  wash-house,  &c., 
and  they  charged  the  borough  of  Wigan  with  a 
proportion  of  the  cost,  which  amounted  to  a  certain 
sum,  included  in  the  amount  mentioned  in  the  rule. 

Giffard,  Q.  C,  and  BayUs  showed  cause.  The  cost 
of  enlarging  the  gaol  ought  not  to  be  thrown  upon 
Wigan,  which  has  no  control  over  it ;  the  words  of 
sect.  18  of  the  5  &  6  Yict.  c.  98,  **  expenses 
of  repairs,  alterations,  additions,  and  improve- 
ments*' should  have  a  limited  construction  put 
upon  them  [Blaokbdrn,  J. — ^It  is  naturally  to  be 
expected  that  when  a  gaol  is  altered  for  the  general 
convenience  of  the  boroughs  that  send  their  prisoners 
there,  they  should  all  contribute.  Cockburn,  C.  J 
— It  may  be  that  the  necessity  for  enlargement  ariaes 
wholly  in  consequence  of  the  increase  of  borough 
prisoners,  and  it  would  in  such  a  case  be  exceedingly 
hard  to  make  the  county  bear  the  entire  cost.] 
There  is  no  permanent  expense  incurred  by  the 
Wigan  prisoners ;  the  meaning  of  the  section  must 
be  such  expenses  as  are  incurred  by  the  maintenance 
of  the  prisoners.  [Lush,  J. — You  are  entitled  to 
share  in  the  earnings  of  all  the  prisoners.]  The 
section  must  be  taken  to  mean  only  current  expenses. 
The  word  ^*  additions "  may  be  fairly  assumed  to 
mean  things  such  as  new  doors  or  windows,  and 
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ooold  hardly  have  been  intended  to  extend  to  a 
large  and  permanent  addition  to  the  gaol. 

CocKBuur,  C.  J. — It  would  be  indeed  a  strange 
thing  that  if,  owing  to  a  number  of  borough 
prisoners  being  sent  to  the  couiitj  gaol,  the  prison 
is  not  large  enough,  the  Tarious  boroughs  which 
supply  the  prisoners  should  not  contribute  to  the 
expense  of  the  enlargement.  The  section  of  the 
Act  of  Parliament  is  certainly  wide  enough  to 
include  this  liability,  and  I  think  the  rule  must  be 
made  absolute. 

Blackbubx,  J. — I  am  of  the  same  opinion,  and 
quite  agree  that  it  would  be  exceedingly  hard  that 
if  it  becomes  necessary,  in  consequence  of  an 
increase  of  borough  prisoners,  to  enlarge  the  gaol, 
the  borough  should  not  bear  a  portion  of  the 
expense,  and  that  the  rural  population  should  be 
csompelled  to  sustain  the  whole.  It  is  certainly  for 
the  justices  to  consider  how  thej^  will  raise  the 
money,  but  it  is  clear  that  this  borough  is  bound  to 
contribute. 

Mbixob  and  Lush,  JJ.  concurred. 

Attorneys  for  the  Crown,  Sharpe  and  Cb.,  41, 
Bedfcwd-row. 

Attorneys  for  the  defendants,  M.  W.  Peace^ 
Wigan. 


Wednesday,  Jan,  19,  1869. 
Thomas  (app.)}  v,  Alsop  (resp.). 

JF^Mxr  law — Order  upon  a  husband  to  contribute  to  the 
support  of  his  wife  who  had  become  chargeable — 
31  j-  82  Vict,  c.  122,  8.  33. 

The  jwrisaiction  of  justices  to  make  €ai  order  under  sect. 
SSofthe  81  ^  82  Vict.  c.  122,  upon  a  man  for  the 
relief  of  his  wi/e,  who  is  living  apart  from  him,  is 
Moi  csuied  by  his  offer  to  reoeiue  her  back  and  provide 
for  her,  it  being  for  the  justices  to  consider ,  under  all 
the  eircutastances,  whether  or  not  the  refusal  of  the 
wife  to  return  to  her  husbcauTs  home  is  reasonable. 

Where,  therefore,  the  wife  of  the  appellant  some  years 
ago  left  him  in  consequence  of  his  ill-usage  of  her,  and 
became  chargeable  to  the  union,  and  ^an- application 
was  made  under  sect,  33  of  the  Si  ^S2  Vict,  c  122, 
far  an  order  upon  the  appellant  to  maintain  her,  and 
wpon  the  hearing  he  offered  to  receive  her  back  and 
provide  for  her,  but  the  wife  declined  to  ao  back  on 
account  oj  the  ill-usage  she  had  previous!^  received, 
and  the  justices  thereupon  made  an  order  upon  him : 

Held,  that  theg  had  jurisdiction  to  make  if. 

This  was  a  case  sUted  under  the  20  ft  21  Vict. 
c.  43,  upon  an  order  of  justices  made  upon  the  ai>- 
pdlant  to  pay  a  weekly  sum  for  the  maintenance 
of  bis  wife  pursuant  to  the  provisions  of  the  3 1  &  82 
Vict.  c.  122,  s.  33.  The  order  itself  directed  the 
appellant  James  Thomas  to  pay  to  the  relieving 
ofllGer  of  Newton  Abbott  weekly  3s.  for  and 
towards  the  maintenance  of  the  said  Thirza 
Thomas  for  and  during  so  long  a  time  as  the  said 
Thirza  Thomas  required  relief,  or  until  the  said 
order  ahoold  be  revoked. 

The  case  stated  that  it  was  prored  that  the  said 
Thirza  Thomas  lived  with  the  said  appellant  from 
the  date  of  their  marriage^the  7th  Aug.  1835— 
until  the  17th  March  1863,  when,  in  consequence  of 
the  ill-usage  she  received  from  the  appellant,  she 
left  his  home  and  lived  separate  from  him,  and  that 
she  was  then  suffering  from  the  said  injury ;  that 
the  said  appellant  had  not  contributed  to  the  sup- 
port of  his  said  wife  during  the  separation,  but  he 
api^ied  to  her  to  return  to  cohabitation;  that  she 


was  then  wholly  unable  to  support  herseU,  and  re- 
quired relief ;  that  the  said  appellant,  at  the  hearing 
of  the  case,  through  his  attorney,  ofFered  to  receive 
back  the  said  Thirza  Thomas  at  his  house,  and  to 
provide  for  her;  that  the  said  Thirza  Thomas 
declined  to  return  to  the  said  appellant  from  the 
brutality  she  had  previously  received  from  him,  and 
medical  evidence  was  called,  and  it  was  proved  to 
our  satisfaction  that  it  would  be  injurious  to  the 
health  of  the  said  Thirza  Thomas  to  return  to  coha- 
bitation with  the  said  appellant ;  that  it  was  con- 
tended that  as  she  refused  to  return,  the  justices 
had  no  jurisdiction  to  make  an  order.  The  question 
of  law  arising  on  the  above  statements  for  the 
opinion  of  the  court  is  whether  we  had  jurisdiction 
to  make  such  order  after  the  appellant  had  offered 
to  receive  and  provide  for  his  said  wife  in  manner 
aforesaid. 

By  sect.  33  of  the  31  &  82  Vict,  c  122,  it  is 
enacted  that 

When  a  niBrried  woman  reqcdres  relief  without  her 
husband,  the  guardians  of  the  union  or  paiisb,  or  the  over- 
aeers  of  the  pariah,  aa  the  ease  ma^  be,  to  which  she 
becomes  chargeable,  may  apply  to  the  justioea  having  juris- 
diction in  bugd.  union  or  fiaHsh,  in  petty  eeesions  assembled, 
and  thereupon  such  justiees  may  summon  suoh  huaband  to 
appear  before  then^  to  show  cause  why  an  order  should 
not  be  made  upon  him  to  maintain  his  wife  j  and  upon  his 
appearance,  or  in  the  event  of  his  not  appearing  ui>on  proof 
of  aue  sernoe  of  such  summons  upon  him,  audi  jnstioee  may, 
alter  hearing  suoh  wife  upon  oata,  or  receiving  such  other 
evidence  as  thes*  may  deem  sufficient,  make  an  order  upon 
him  to  pay  sucui  sum  weekly,  or  otherwise  towards  the 
cost  of  the  relief  of  the  wife,  as  after  consideration  of  all 
the  oiroumstanoes  of  the  case  shall  appear  to  them  to  be 
proper,  and  shall  determine  how  and  to  whom  the  payments 
shall  from  time  to  time  be  made,  which  order  sbaU,  if  the 
payments  required  by  it  to  be  made  be  in  arrears  be  en- 
foroed  in  the  manner  prescribed  by  the  Act  of  the  U  ft  12 
Vict.  c.  48,  for  the  enforaing  of  orders  of  justices  reqiuiring 
the  payment  of  a  sum  of  money.  Provided  that  suoh  order 
may  be  at  auy  future  time  revoked  by  the  justices  in  petty 
sessions  assembled,  if  they  see  sufficient  cause  for  so  doing. 

McKettar  appeared  for  the  appellant. — The  JMst'cf -s 
had  no  jurisdiction  to  make  the  order,  ns  the  Appel- 
lant offered  to  take  home  and  provide  for  his  wife. 
She  cannot  be  said  to  be  deserted  when  he  offers  to 
take  her  back,  nor  can  she  require  relief  so  long  as 
the  husband  is  willing  to  maintain  her.    To  uphoM 
this  order  would  be  in  effect  to  give  justices  a  power 
to  decree  a  divorce.    The  words  of  the  83rd  section 
are,  **  when  a  married  woman  requires  relief."    She 
can   only    require    relief    when    she    is   deserted. 
[Mbllob,  J.— The  words  are  very  general,  and  are 
not  restricted  to  a  case  of  abandonment  by  the 
husband.    Cookburh,  C.  J. — Is  she  not  justified  in 
such  a  case  as  this  in  staying  away  from  her  hus- 
band ?]    There  must  be  desertion  to  render  a  wife 
justified  in  staying  away  from  her  husband :  {Cargill 
V.  Cavill,  27  L.  J.  69,  Prob.)    The  cases  under  the 
Vagrant  Act  are  applicable.    [Lush,  J. — ^The  words 
of  that  Act  are  much  more  restricted,  and  there  it 
has  been  held  that  the  desertion  must  be  wilful. 
MsLLOB,  J. — There  is  nothing  in  the  present  Act 
which  speaks  of  the  desertion  being  wilful.]    The 
case  says  she  required  relief,  not  that  she  required  it 
without  her  husband.  The  alleged  crueky,  moreover, 
took  place  sixteen  years  ago.    She  cannot  be  said  to 
be  cAar^ea6/6  so  long  as  she  has  a  husband  willing  to 
support  her.    In  Mex  v.  Flintan,  1  B.  &  Ad.  227,  it 
was  held  that  a  husband  was  not  guilty  of  desertion 
under  the  Vagrant  Act  (6  Geo.  4,  c.  83),  s.  3,  where 
the  wife  left  him.    [Lush,  J. — There  the  wife  had 
forfeited  all  right  to  support  by  her  conduct.]    In 
Sweeny  v.  Spooner,  82  L.  J.  82,  M.  C. ;  7  L.  T.  Rep. 
N.  8. 623,  it  was  bield  that  to  make  a  party  liable  as  a 
rogue  and  vagabond  for  running  away  and  leaving 
his  wife  chargeable  to  the  parish,  he  must  leave  her 
wilfully,  and  reasonably  believe  at  the  time  that  she 
would  become  chargeable.    Here  he  has  not  left  her, 
but  she  has  left  him ;  and  it  is  no  excuse  for  her 
not  returning  that  many  years  ago  he  ill-Ubed  her. 
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It  is  not  to  be  preeumed  he  will  again  ili-uie  her, 
aod  should  he  do  so  she  will  have  ber  remedy. 
[GoGKBUHN,  C.  J.— Can  it  be  said  that  if  a  womao 
has  been  under  a  course  of  ill  treatment  all  her  life, 
and  is  In  fear  of  being  murdered,  she  is  bound  to  go 
back  because  merely  he  offers  to  take  her  in  ?]  It 
is  the  duty  of  the  wife  to  live  with  her  husband ; 
and,  if  a  divorce  be  desirable,  the  Legislature  has 
provided  for  that. 

Bere,  Q.  C.  for  the  respondent,  was  not  called 
upon. 

CocKBUBN,  C.  J.  —  Our  judgment  must  be  in 
favour  of  the  justices.  This  Act  of  Parliament 
which  we  are  called  upon  to  construe,  differs  most 
essentiallT  from  the  Vagrant  Act  under  which  the 
case  of  6ex  v.  Mintan  was  decided.  By  the  3drd 
section  of  the  dl  ft  32  Vict.  c.  122,  it  is  enacted  that 
when  a  married  woman  requires  relief  without  her 
husband,  the  parish  authorities  where  she  becomes 
chargeable  may  summon  the  husband  to  appear 
before  justices  to  show  cause  why  an  order  should 
not  be  made  upon  him  to  support  his  wife ;  and  the 
justices  after  hearing  the  wife,  or  receiving  such 
other  evidence  as  they  may  deem  sufficient,  may 
make  an  order  upon  him  to  pay  such  sum  weekly  or 
otherwise  towards  the  cost  of  the  relief  of  the  wife 
as,  after  the  consideration  of  all  the  circumstances 
of  the  case,  shall  appear  to  them  to  be  proper.  Now 
the  only  difficulty  which  can  arise  in  the  application 
of  the  Act  is,  with  reference  to  the  particular  facts. 
It  appears  that  some  years  ago  the  wife  left  her 
husband's  house  in  consequence  of  his  violence. 
Now,  no  one  doubts  that  a  wife  is  justified  in  leaving 
her  husband  for  such  a  cause,  and  moreover  that  she 
is  justified  in  nut  returning  so  long  as  she  has  a 
reasonable  belief  of  its  continuance.  Here,  being  in 
such  a  condition,  she  requires  relief,  and  the  parish 
officers  come  forward  and  seek  for  an  order  against 
the  husband.  Upon  his  appearing  he  gives  as  a 
reason  against  making  the  order,  that  he  is  willing 
to  take  back  his  wife,  and  that  he  is  able  to  maintain 
her.  Now  the  justices  do  not  ask  us  to  decide 
whether  or  not  she  was  justified  in  leaving  her 
husband,  but  whether  or  not  the  offer  of  the  husband 
to  take  her  bade  ousts  them  of  jurisdiction?  I 
think  that  it  does  not.  It  is  for  them  to  decide 
whether  or  not  the  wife  is  bound  to  return.  If  it  is 
shown  that  she  left  his  home  under  circumstances 
which  justified  her,  they  would  have  come  to  a 
right  conclusion.  All  that  the  husband  says  is,  if 
she  will  return,  he  will  maintain  her,  but  if  she  was 
warranted  in  believing  a  continuance  of  ill-usage, 
she  would  not  be  bound  to  return,  and  she  would  be 
justified  in  pledging  his  credit  for  her  own  support. 
Under  these  circumstances  the  justices  were  war- 
ranted in  considering  whether  she  could  properly  go 
back.  I  do  not  say  how  I  should  have  decided  upon 
thefacts,  but  it  is  enough  to  say  that  the  justices  had 
jurisdiction  to  consider  them.  The  words  of  the 
section  are,  in  my  opinion,  sufficiently  large  to 
justify  the  justices  in  exercising  their  powers  as 
they  have  done. 

Mellob,  J. — I  am  also  of  opinion  that  the  jus- 
tices had  jurisdiction  to  make  the  order  in  this 
case.  They  seem  to  have  thought  that  the  woman 
whose  case  they  were  considering  was  reasonably 
living  apart  from  her  husband,  and  that  he  was 
liable  under  the  statute  in  question.  Under  the 
Vagrant  Act,  it  is  the  wilfulness  of  the  husband 
which  constitutes  the  offence.  That  is  a  different 
sute  of  things  from  that  under  the  present  Act 
which  contemplates  a  case  where  a  woman  is  charge- 
able by  reason  simply  of  not  being  supported  by 
her  husband ;  and  upon  the  consideration  of  such  a 
case  it  is  a  question  of  whether  or  not  she  is  jus- 


tified in  living  apart  from  hioL     The  jualioes  have 
decided  this,  ipd  we  ought  not  to  ioterfereu 

Lush,  J.— I  entirely  agree  with  the  rest  of  the 
court  in  holding  that  the  justices  had  junsdictiou 
notwithstanding  the  husband  made  an  offer  to  take 
back  his  wife.  I  understand  the  justices  to  have 
found  as  a  fact  that  the  woman  having  been  some 
years  ago  driven  from  his  house,  refused  to  return 
upon  a  well-grounded  apprehension  of  further  vio- 
lence. Then,  not  having  the  means  of  living,  she 
went  to  the  parish.  That  being  so,  I  think  the 
justices  were  quite  right  in  supposing  that  that  was 
a  state  of  facts  which  came  within  the  operation  of 
the  statute. 

JudgmMt  for  the  retpondcat. 

Attorneys  for  the  appellant,  Vizardy  Crowder,  and 
Co.y  agents  for  JSquare,  Plymouth. 
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Thb  Tbustbbs  or  the  Botal  Livbb  Fubvolt 
SociBTT    V,   The    Commissionbbs    of    Ielaed 

RjBVBKUE. 

Stamp  duty^FrUndbf    aocUty — Exemption^  Trwu/ar 

of  mortyage. 

The  rvka  of  a  society  registered  as  a  friendbf  sodetg, 
tinder  18  j*  19  Vict,  c  63,  authorised  the  investment 
of  surplus  funds  vpon  real  security.  The  trustees  of 
the  society  invested  certain  funds  on  a  transfer  of  a 
mortgage^  which  was  carried  out  b^  an  indenture  of 
transfer,  in  which  the  mortgagors  joined.  The  18  jr  19 
Vict,  c  68,  s.  87,  enacts  ^'''ihal  no  copy  of  rules 
.  .  •  nor  any  bond  to  be  given  to  or  on  aooount  of 
any  such  society^  or  by  the  treasurer  or  any  other  officer 
thereof  .  .  .  nor  any  other  document  whatever 
required  or  authorised  by  or  in  pursuance  of  this  Act 
or  the  rules  of  any  society^  shall  be  liable  to  stamp 
duty:" 

Held,  that  the  deed  of  transfer  of  the  mortgage  uxis  not 
exempt  from  stamp  duty. 

Walker  v.  Giles  commented  upon. 

This  was  a  case  stated  by  the  Commissioners  of 
Inland  Revenue,  pursuant  to  the  Act  13  ft  14  Vict. 
c.  97,  at  the  request  of  the  trustees  of  the  Royal 
Liver  Friendly  Society,  in  order  that  they  might 
appeal  against  the  determination  of  the  commis- 
sioners as  to  the  liability  of  a  certain  indenture  to 
stamp  duty.  The  society  is  registered  as  a  friendly 
society  under  18  &  19  Vict,  c  63.  The  indenture 
in  question  was  a  transfer  of  a  mortgage,  and  was 
made  between  John  Walker  and  William  Walker, 
of  Birkenhead,  thereinafter  called  the  mortgagors, 
of  the  first  part,  Timothy  Ryan  and  Lawrence 
Daniel  Kirby,  of  the  second  part,  and  the  said 
trustees,  theremafter  called  the  mortgagees,  of  the 
third  part.  It  recited  an  indenture  of  mortgage 
from  the  said  mortgagors  to  J.  B.  Aspinall  and 
Timothy  Ryan,  a  transfer  of  the  said  mortgage 
from  Aspinall  and  Ryan  to  Ryan  and  Kirby,  and 
witnessed  that,  in  consideration  of  1 VQOL  to  the  said 
Ryan  and  Kirby,  paid  by  the  said  mortgagees  at  the 
request  of  the  said  mortgagors,  thi^,  the  said 
T.  Ryan  and  L.  D.  Kirby,  did  assign  unto  the 
said  mortgagees,  their  executors,  administraCon, 
and  assigns,  the  mortgage-debt,  and  did  grant  and 
release,  and  the  said-mortgagors  did  also  grrant  and 
confirm  to  the  said  mortgagees,  their  heirs  and 
assigns,  the  hereditaments  described  in  the  sjtae- 
dules,  to  hold  the  same  unto  aod  to  the  use  of  the 
said  mortgagees,  their  heirs  and  assigns.    The  said 


uAmffmkTim  oaseb. 


S67 


£z.] 


LiYSB  Fribndlt  Soodbvt  v.  The  Comjobsionibiu  of  Ikland  Bbybnitb. 


[Ex. 


iadentare  likewise  tontained  a  pronso  for  redemp- 
tion,  power  of  sale,  the  uBoal  mortgage  covenanto, 
aad  a  declaraUon  that  the  said  sum  so  lent  as 
aforesaid,  was  lent  by  the  said  mortgagees  oat  of 
the  funds  of  the  Royal  Liver  Friendly  Society,  and 
as  trustees  thereof.  The  rules  of  the  society  em- 
powered the  trustees  to  invest  the  surplus  funds 
(tiller  alia)  upon  real  securities. 

The  commissioners  charged  this  indenture  with 
duty  as  follows  i^Ad  valorem  transfer  of  mortgage 
duty  on  1100/.,  &s.  6d.  (under  28  &  29  Vict.  o.  96, 
s.  17);  progressive  duty,  6«.  QcL 

Agaiust  this  decision  the  trustees  of  the  society 
appealed  on  the  ground  that  by  the  87th  section  of 
18  &  19  Vict.  c.  68  the  indenture  in  question  was 
exempt  from  stamp  duty. 

By  that  section  it  is  enacted  that — 

No  oop J  of  miss,  nor  power,  wamnt,  or  letter  of  titomey 
granted  by  any  penon  as  trustee  of  any  society  eetabliahed 
under  this  Act,  or  any  of  the  Acts  hereby  repealed,  for  the 
transfer  of  any  share  in  the  public  funds  standing  in  the 
name  of  such  timstee,  nor  any  order  or  receipts  for  money 
oontzibated  to  or  reoeived  from  the  funds  of  any  such 
■odety  by  any  person  liable  or  entitled  to  iwty  or  receive 
tha  same  by  rirtue  of  the  rules  thereof  or  of  this  Act,  nor 


any  bond  to  be  given  to  or  on  account  of  any  such  society, 
or  by  tha  treasurer  or  any  officer  thereof,  nor  any  draft  or 
order,  nor  any  form  of  policy,  nor  any  appointment  of  any 
agent,  nor  any  oertidcate  or  other  instrument  for  the  revo- 
cation of  any  such  appointment,  nor  any  other  document 
whatever  required  or  authorised  by  or  in  pursuance  of  this 
Act,  or  the  rules  of  any  society,  shall  be  liable  to  stamp 
duty,  provided  that  no  exemption  from  any  of  the  duties 
granted  by  any  Act  or  Acts  relatint;  to  stamp  duties,  shall 
be  deemad  to  extend  to  any  society,  wuich  shall  assure  the 
piSyment  of  money  exceeding  axM.,  or  which  shall  assure 
the  payment  of  any  money  on  the  death  of  a  member  to  anv 
paraon  except  executor,  administrator,  or  assigns  of  such 
mamber,  or  the  husband,  wife,  father,  mother,  child,  brother, 
sister,  nephew,  or  niece  of  such  mem  jer. 

By  the  37th  section  of  the  old  Friendly  Societies 

Act  (10  Gk)o.  4,  c.  56),  since  repealed,  it  was  enacted, 

That  no  copy  of  roles,  power,  warrsnt,  or  letter  of  attor- 
ney, granted  or  to  be  gryinted  by  any  person  as  trustee  of 
auy  society  established  under  this  Act  for  the  transfer  of 
any  share  in  the  public  funds  standing  in  the  name  of  such 
trustee,  nor  any  receipts  given  for  any  dividend  in  the 
public  stock  or  fund,  or  iuterest  of  Exchequer  Bills,  nor 
any  receipt  nor  any  entry  in  any  book  of  receipts  for  money 
dapoflitad  in  the  funds  of  any  such  societyi  nor  for  any 
naoviey  received  by  any  member,  his  or  her  executors,  ad- 
mixiistrators,  assigns,  or  attorneys  from  the  funds  of  such 
society,  nor  any  bond  or  other  Mcurity  to  be  given  to  or  on 
aaoount  of  any  such  society,  or  by  the  treasurer,  or  trustee, 
or  any  officer  thereof,  nor  any  dnift  or  order,  nor  any  form 
of  aasaranca,  nor  any  appointment  of  any  agent,  nor  any 
cartiiioate  or  other  instnunent  for  the  revocation  of  any 
such  appointment,  nor  any  other  instrument  or  document 
whatever  required  or  authorised  to  be  given,  issued,  signed, 
made,  or  produced  in  pursuance  of  ttiis  Act  shall  be  suqject 
or  Ijabia  to,  or  charged  with  any  stamp  duty  or  duties 
whatsoever. 

C  Russeil^  for  the  appellants. — ^The  question  is 
whether  this  deed,  being  a  transfer  of  a  mortgage 
to  the  trustees  of  the  society,  is  not  exempt  from 
stamp  duty  under  the  18  &  19  Vict.  c.  63,  s.  87.  It 
was  decided  that  murtgsges  and  other  securities 
given  to  trustees  of  building  societies  established 
under  6  &  7  WilL  4,  c.  32,  which  incorporates  the 
exemption  given  to  friendly  societies  by  the  former 
Act,  10  Qeo.  4,  c.  56,  s.  37,  were  exempt  from  stamp 
duty,  by  Walker  y.  Giles,  6  C,  B.  662.  That  case 
really  concludes  the  present,  for  the  language  of 
the  two  sections  is  substantially  identical.  The 
omission  of  the  words  "  or  other  security  "  really 
makes  no  difference.  The  words  were  probably 
omitt<9d  as  useless  and  tautological,  the  concluding 
expression  **  any  document  **  being  sufficient.  It  is 
impossible,  on  looking  at  the  two  sections,  to  come 
to  any  other  conclusion  than  that  the  intention  of  the 
framers  of  the  present  Act  was  simply  to  repeat  the 
exemption  contained  in  the  former  Act.  It  is 
quite  clear  that  this  instrument  comes  within 
the  description  of  **  a  document  authorised  by  this 
Act  or  the  rules  of  any  society,"  for  the  rules  of 
this   society    expressly   authorise   investments  on 


real  security.  [Pioon,  B. — According  to  your 
argument  any  document  arising  out  of  the  rules 
would  be  exempt.  Kblly,  C.B.— In  the  case  of 
a  mortgage,  the  mortgagor  usually  pays  for  the 
stamp.  Your  argument  mast  extend  to  original 
mortgages  as  well  as  transfers;  and  the  practical 
result  would  be  to  .exempt  the  borrowers  from 
payment  of  duty  on  borrowing  sums  of  money  on 
mortgage  of,  it  may  be,  very  large  amounts.]'  I 
contend  that  it  is  impossible  to  giye  any  signification 
to  the  words  of  the  section  if  this  case  is  ex- 
cluded.   He  also  cited 

Ba/mard  v.  PilUtvoorth ; 

See  notes  to  Walker  v.  Giles,  6  C.  B.  6d8. 

Kbllt,  C.B. — ^I  am  of  opinion  that  the  Crown  is 
entitled  to  judgment  in  this  case.  It  appears  by 
the  rules  that  this  society  is  empowered  to  invest 
its  funds  on  real  securities,  and  therefore  on  a  mort- 
gage, as  in  the  present  case.  Now  the  question  is 
whether,  looking  to  the  37th  section  of  Uie  13  &  19 
Vict.  c.  63,  the  meaning  is  that  not  merely  are 
certain  acts  done  by  the  society  itself  directly  in 
pursuance  of  authority  conferred  by  the  Act  or  by 
their  rules  exempted  from  becoming  the  subject  of 
the  duty,  but  that  every  instrument  which  has 
come  into  existence  in  the  course  of  carrying  out 
any  act  or  transaction  authorised  by  the  rules  is  to  be 
exempt.  I  cannot  help  thinking  that  if  an  exemp- 
tion of  so  very  extensive  a  character  as  the  latter 
had  been  intended,  the  Legislature  would  have 
employed  more  explicit  language.  When  we  look 
at  the  terms  of  the  section,  and  remember  that  the 
concluding  words,  on  which  stress  was  laid,  **  any 
document  whatsoever,  &c,'*  must  be  construed 
according  to  the  well  settled  rule  with  respect 
to  general  words,  as  only  referring  to  matters 
ejusaem  generis  with  what  has  been  specifically 
mentioned  before,  the  case  seems  perfectly  clenr. 
The  subjects  of  exemption  which  come  first  in 
order,  copies  of  rules,  powers  of  attorney  fur 
transfer  of  stock,  orders,  or  receipts,  are  all  very 
small  matters  which  it  is  very  reasonable  that  the 
Legislature  should  exempt.  Then  we  come  to  the 
exemption  of  bonds  given  to  or  on  account  of  any 
such  society,  or  by  the  treasurer  or  any  officer 
thereof,  and  a  matter  for  consideration  arises  with 
reference  to  the  difference  between  the  wording  of 
this  Act  and  the  former  Act,  10  Geo.  4,  c.  66.  The 
words  in  that  Act  were,  ^'  any  bond  or  other  security 
to  be  given  to  or  on  account  of  any  such  society,  or 
by  the  treasurer  or  trustee,  or  any  officer  thereof.** 
The  question  is  what  the  effect  is  of  this  alteration. 
The  case  of  Giles  v.  Walker,  which  has  been  cited, 
was  decided  on  the  words  of  the  former  Act,  and  it 
was  there  held  that  the  words  used  were  not  confined 
to  bonds  or  other  securities  given  by  officers  or 
others  as  security  for  the  funds  passing  through 
their  -hands,  or  other  such  instruments  relating  to 
the  internal  dealings  of  the  society,  but  were  in* 
tended  to  have  a  general  effect.  Now  it  is  very 
possible,  as  a  matter  of  conjecture,  that  the  altera- 
tion of  the  expressions  used  in  the  present  Act  may 
have  been  the  result  of  this  decision.  The  persons 
drawing  the  later  Act  may  have  seen  that  if  the 
words  used  included  any  bond  or  other  security  for 
a  loan  of  money  or  other  investment,  these  ex- 
emptions might  amount  to  a  very  large  sum 
of  money,  and  though  it  may  have  b«en  in- 
tended to  exempt  a  number  of  comparatively  small 
matters,  constantly  occurring  in  the  usual  course 
of  such  a  society's  business  it  may  not  have  been 
contemplated  that  those  instruments  should  be 
exempted  by  which,  the  society  might  carry  into 
effect  the  investments  of  large  sums  of  money. 
For  this  very  reason  it  may  have  been  that  the 
words  "or  other  security"  have  been  left  nut  in 
the  present  Act.    Be  that  as  it  may,  the  question 
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arises  on  the  words  of  this  Act,  whether  it  was  in* 
tended  to  exempt  instruments  by  which  inrest- 
ments  such  as  that  now  in  question  of  the  property' 
of  these  societies  are  carried  into  effect .  Now  by 
the  general  usage  in  the  case  of  original  mort- 
gage, the  stamp  duty  is  usually  paid  for  by  the 
mortgagor;  and  if  the  transfer  of  a  mortgage  is 
exempt  under  the  words  of  the  Act,  it  is  impossible 
to  say  that  an  original  mortgage  will  not  also 
be  exempt.  If  merely  because  the  rules  autho- 
rise the  investment  of  money  in  real  securities 
the  instruments  carrying  out  such  iuTcstments 
are  exempted,  then  this  exemption  will  apply 
both  to  cases  in  which  by  usage  the  duty  is  payable 
by  the  mortgagor,  as  well  as  those  in  which  the  duty 
is  payable  by  the  society  investing.  It  is  quite  im- 
possible that  the  Legislature  can  have  intended  this. 
The  exemption  must  have  been  intended  to  apply  to 
cases  only  in  which  the  society  would  have  to  pay 
the  duty.  The  specific  expressions  used  before  the 
general  concluding  words  show  clearly  that  this  was 
so.  This  is  not  the  case  of  a  document  authorised 
by  the  rules  within  the  meaning  of  the  Act,  for 
although  the  investment  is  authorised  by  the  rules, 
it  does  not  follow  that  every  instrument  which  comes 
into  existence  as  connected  with  such  investment  is 
exempted.  There  are  no  words  to  that  effect.  If  the 
words  had  been  **  no  document  rendered  necessary 
for  any  purpose  by  the  rules,"  the  effect  might  have 
been  different.  Under  these  circumstances  I  think 
our  judgment  must  clearly  be  against  the  claim  for 
exemption. 

Martiv,  B.~I  am  of  the  same  opinion.  It  is 
obvious  upon  a  comparison  of  the  Act  of  Geo.  4, 
and  the  present  Act  that  the  intention  of  the 
latter  was  to  exempt  only  instruments  immediately 
connected  with  the  business  of  the  society.  It  was 
never  intended  to  relieve  persons  borrowing  money 
from  these  societies.  And  the  effect  of  such  an 
exemption  as  contended  for  would  be  for  the  relief, 
not  of  the  society,  but  really  and  in  effect  for  the 
relief  of  the  borrowers,  for  they  are  the  persons  who 
substantially  have  to  pay  the  stamp  duty.  So  far 
as  regards  the  society  itself,  it  was  reasonable 
enough  that  the  Legislature  wishing  to  encourage 
such  societies  should  exempt  them  from  the  pay- 
ment of  duty  in  respect  of  documents  directly 
authorised  by  the  Act  or  their  rules,  but  I  agree 
with  my  Lord  that  a  mortgasre  or  transfer  of  mort- 
gage is  not  such  a  document.  I  am  strongly  dis- 
posed to  think,  though  this  is  after  all  mere  surmise, 
that  the  words  "  or  other  security"  which  occur  in 
the  former  Act  were  omitted  from  the  18  &  19  Vict. 
c.  63  probably  on  purpose  by  the  fraraers  of  the  Act 
to  prevent  this  very  question  arising.  The  words 
of  the  former  Act  were  certainly  ambiguous,  and 
might  be  construed  to  include  a  mortgage,  and 
that  was  probably  deemed  by  the  framers  of  this 
Act  not  to  be  the  intention  of  the  Legislature.  All 
the  words  of  the  old  Act,  as  of  the  new,  seem  to 
point  to  direct  transactions  between  the  members  of 
the  society  and  the  society,  except  the  expressions 
"  Any  bond  or  other  security,  Ac"  It  is  quite  dear 
that  the  Court  of  Common  Pleas  gave  judgment 
with  respect  to  the  effect  of  those  words,  as  my  Lord 
stated,  but  my  impression  is  that  in  reality  the  bond 
or  security  thereby  meant  was  not  a  bond  or  secu- 
rity for  repayment  of  a  loan,  but  a  bond  or  security 
given  by  the  treasurers,  clerks,  or  agents  of  a  society 
for  duly  accounting ;  and  that,  in  order  to  confine 
the  meaning  to  this,  the  framers  of  the  present 
Act  omitted  the  words  "  or  other  security,"  which 
tended  to  make  the  meaning  ambiguous.  It  is 
said  that  the  present  instrument  is  included  by  the 
words  at  the  latter  part  of  the  clause,  but  those 
words  must  clearly  be  read  as  including  only 
matters  ejuadem  generis  with  what  has  gone  before. 


Pioon,  B.— I  am  of  the  same  opinion.  I  think, 
with  reference  to  the  construction  of  the  wordS| 
**  bond  or  other  security,**  in  the  old  Act,  I  should 
have  agreed  with  the  Court  of  Common  Pleas ;  but 
it  seems  to  me  impossible  to  give  the  same  meaning 
to  the  words  of  the  present  Act,  after  the  omission 
of  the  words  "  other  security."  Then  there  is  only 
one  other  expression  which  seems  to  make  the  case 
doubtful ;  that  is,  the  expression,  *^  any  document 
whatever,"  Ac.  These  words,  however,  I  think 
must  be  read  as  confined  to  things  efutidem  genais 
with  what  has  been  previously  specified. 

Judgment /or  the  Crown, 

Attorneys  for  appellant,  Makinson  and  CarpenUr. 

Attorney  for  Commissioners,  SoUcUor  of  Inland 
Revenue, 


SLECTION    PETITIONS. 

Reported  by  F.  O.  Gbump,  Esq.,  Barrister-ac-Law. 

THE  CITY  OF  LONDONDERRY. 

Tuesday,  Feb.  9, 1869. 

(Before  O'BwBH,  J.) 

Bribery  —Paying  utoney  to  get  a  voter  out  of  prinon — 
Agency — 17  i"  18  Vict.  c.  102,  5.  ZQ^AuAority  to 
canvass — Employment  of  cars — Payment  of  money  at 
the  revision  courts — Ckits — The  Irish  Representation 
Act  1868  (31  ^  «2  VicL  c  49),  «.  8,  \2— Effect  of 
illegal  voting  on  costs. 

On  the  trial  of  an  election  petition  the  question  of  agency 
as  regards  the  responsibility  of  a  candidate  for  the  actt 
of  his  agent,  under  sect.  86  o^  17  fr  18  Vint.  c.  102,  is 
not  to  be  considered  as  it  would  be  in  an  action  for 
penalties  brought  against  the  candidate  for  the  corrupt 
practices  of  his  agent. 

P.  was  appointed  by  the  Liberal  Registration  Society  to 
conduct  the  business  of  the  revision,  which  shortly  pre- 
ceded the  election.  D.^  the  candidate,  subscribed  /i6e- 
rally  to  the  funds  of  the  society ,  and  approved  of  P*t 
appointment.  The  staff' of  the  sociefy,  with  P.  at  its 
head,  was  afterwards  used  in  promoting  the  election. 
The  committee  of  this  society  directed  in  a  great  degree 
the  mutingn  of  the  electors,  and  D.  on  one  occasion 
communicated  directly  with  P.  by  Utter  with  reference 
to  the  election : 

Held,  that  P.  was  t/ie  agent  of  D.,  so  cu  to  render  him 
responsible  for  bribery  by  P. 

A  charge  of  bribery  cannot  be  sustained  on  mere  sus- 
picion, but  must  be  suf^orted  by  thoroughly  satisfactory 
evidence.  Dicta  of  Martin  B.  in  the  Wanington 
petition,  19  L.  T.  Rep.  N.  S.  812,  and  of  Willes,  J., 
in  the  Lichfield  petition,  20  u  T.  Rep.  iV.  S.  11, 
approved, 

McC.  was  arrested  for  debt  and  hdaed  in  gaol  the  day 
before  the  piling  day  by  a  political  opponent.  On  the 
polhng  day,  when  the  election  was  virtually  decided, 
two  supporters  of  the  respondent,  McI.  ana  H.,  went 
to  the  gaol,  paid  the  amottnt  of  the  decree,  and  opvdy 
conducted  McC»  to  the  booth,  where  he  voted  for  tks 
respondent : 

Held,  that  this  payment  unexplained  would  have  been  an 
act  of  bribery,  differing  from  the  Ashburton  case, 
2  W.  ^  B.  1. 

Held,  further,  that  M«  Ashburton  case  connof  is  regarded 
as  establishing  the  rule  that  money  paid  to  get  a  voter 
out  of  prison  in  order  to  ^'  enable"  him  to  vote  damU 
not,  under  the  above  circumstances,  be  considered  as 
money  paid  to  induce  him  to  vote,  and  therefore  an 
act  of  bribery, 

McI.  canvassed  with  the  respondent  uninvited,  and  the 
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rtapmidfaa  mad^  aeveral  attempU  to  get  rid  of  him. 
H%  alio,  at  th€  invitation  of  the  audience,  seconded  a 
rttobition  at  a  meeting  of  electors  at  which  the  respon- 
dent  was  present.  On  one  occasion,  also,  the  respon- 
deni  reqmestod  McL  to  leave  a  document  for  him  at  a 
certain  place : 

Heldf  that  McL  was  not  an  agent  of  the  respondent, 
so  as  to  affect  him  hy  acts  of  bribery,  either  ex- 
press/y  or  by  implication.  The  definition  of  agency 
in  the  Norwich  case,  19  L.  T.  Rep.  N.S.  618,  and 
the  Windsor  case  (n^.)  (qtproveOy  but  held  not  to 
apply. 

Section  12  of  the  Irish  Representation  of  the  People  Act 
1868  (31  j-  32  Vict,  c  49),  declares  the  payment  of 
money  for  the  oofnveyanoe  of  voters  to  the  poH  to  be 
illegal: 

Held,  thai  such  payment  did  not  vitiate  the  election ;  but 
semble,  that  excessive  payments  for  cars  to  induce  the 
owners  to  vote  would  be  bribery  which  would  affect  the 
eketion. 

By  section  8  of  SI  j-  82  Vict,  c  49,  the  paid  employ- 
ment of  voters  is  made  illegal  and  their  votes  may  be 
strudc  off  on  a  scrutiny.  It  was  alleged  that  voters 
employed  at  the  preceding  revision  received  more  than 
a  fair  remuneration  for  their  services,  and  that  the 
excessive  pc^ments  were  made  corruptly : 

Held,  on  the  evidence,  that  the  payments  were  not  exces- 
sive; butf  semble,  that  even  had  they  been,  it  would 
not  Aove  been  bribery,  the  voters  so  paid  having  long 
previous^  promised  their  votes  to  the  respondent 
(Bradford  petitioa,  No.  2, 19  L.  T.  Hep.  N.  S.,  per 
Martin,  B.) 

I%e  voting  by  several  of  those  who  voted  for  the  respon- 
dent  havina  been  illegal,  and  time  havina  been  expended 
and  costs  incurred  with  reference  to  suai  votes,  the  time 
consumed  being  not  less  than  two  days : 

Belli,  that  the  respondent  was  not  entitled  to  receive  his 
costs  attending  the  inquiry  on  those  two  days. 

O'Bbish,  J.— At  the  dose  of   this   protracted 
inquiry,  and  after  having  fully  and  carefully  con- 
sidered the  evidence,  it  is  now  my  duty  to  state 
Ihe  condosion  at  which  I  have  arrived.    The  petl- 
tioD  coDtaios  several  charges,  some  of  actual  bribery 
and  undue  influence  by  Mr.  Dowse  himself,  or  with 
lus  knowledge  and  consent,  others  of  bribery  by  his 
agents,  and  others  of  intimidation.    No  evidence 
has  been  offered  in  support  of  the  charge  of  Intimi- 
datiott«  and  the  charges  of  bribery  and  undue  in- 
floenoe  by  Mr.  Dowse  himself,  or  with  his  know- 
ledge or    consent,   were,  in  the   fullest    manner, 
abuidoned  by   petitioner's  counsel,  both  in  their 
opening  statement  and  in  their  reply.    It  is,  indeed, 
difllcnlt  to  imagine  conduct  more  to  his  honour  or 
credit  than  that   which  Mr.  Dowse  pursued  from 
the  beginning  of  his  canvass  for  the  purpose  of  pre- 
▼eoting  any  bribery  or  other  corrupt  practice.    The 
law,  however,  for  obvious  reasons  of  public  policy, 
prorides  that  a  candidate  shall,  so  far  as  the  validity 
of  his  eleetion  is  concerned,  be  answerable  for  the 
corrupt  practices  of  his  agent,  though  committed 
without  his  knowledge  or  consent.     And  I  do  not 
concur  in  the  doctrine  so  strongly   urged  by  Mr. 
Palles,  that,  in  considering  the  responsibility  of  a 
candidate  under  the   d6th  section  of   the  Act  of 
1854,  for  the  acta  of  his  agent,  we  are  to  consider 
the  question  of   agency  as  we  would  in  an  action 
for  penalties  brought  against  the  candidate  for  the 
oormpt  practices  of  lus  agent.    That  statute  and 
the  Elections  Act  of   last  session,   recognise  the 
distinction  between  the  case  of  acts  of  bribery  com- 
mitted by  the  candidate  himself,  or  with  his  know- 
le^  and  consent  (which  may  be  called  a  case  of 
penonal  bribery),  and  the  case  of  bribery  com- 
mitted only  by  the  agents  of  the  candidate,  but  not 
with  his  knowledge  and  consent.    In  the  former 


case,  the  acts  of  bribery  not  only  vitiate  the  elec- 
tion, but  also  disqualify  the  candidate  from  sitting 
in  Parliament  for  seven  years,  and  from  voting  and 
holding  various  offices.  Whereas,  in  the  latter  case, 
the  acts  of  bribery,  besides  vitiating  the  election, 
only  disqualify  the  candidate  from  being  again  re- 
turned for  the  same  constituency  during  the  then 
Parliament.  If,  then,  this  question  of  agency  was 
to  be  considered  upon  the  principle  contended  for 
by  Mr.  Palles,  the  obvious  intentions  of  the  Legis- 
lature would,  in  my  opinion,  be  defeated.  I  need 
not  refer  to  the  authorities  on  th<>  subject,  or  to  the 
decisions  in  various  trials  already  held  under  the 
recent  Act,  which  have  been  all  uniform  in  that 
respect.  In  the  present  case  most  of  the  acts  of 
bribery  relied  upon  by  the  petitioners  are  alleged  to 
have  been  committed  by  Peacock,  and  the  first 
question  which  arises  respecting  them  is,  whether 
he  was  on  agent  for  whose  acts  Mr.  Dowse  is  to  be 
considered  responsible  under  the  statute;  and,  in 
my  opinion,  he  was.  It  appears  to  me  that  this  is 
fully  established  by  the  evidence  in  the  case.  Mr. 
Dowse  was  the  adopted  candidate  of  the  Liberal  Re- 
gistration Society;  he  subscribed  largely  to  their 
funds ;  and  Peacock  was  appointed  by  them  to  con- 
duct the  business  of  the  last  registration,  with  a  view 
to  the  election  that  was  immediately  to  follow.  Mr. 
Dowse,  though  not  actually  a  party  to  Peacock's 
appointment,  subsequently  approved  of  it,  and  we 
find  that  when  the  revision  was  completed,  the  funds 
and  staff  of  that  society,  with  Peacock  as  the 
principal  of  the  staff,  were,  with  Mr.  Dowse's  assent, 
used  for  the  purpose  of  promoting  the  election,  in 
the  same  manner  as  they  had  been  employed  for  the 
purposes  of  the  registration,  and  that  various  pay- 
ments, first  for  the  purposes  of  the  revision,  and, 
next,  for  the  purposes  of  the  election,  were  made  by 
and  through  the  hands  of  Peacock  himself,  out  of 
moneys  which  had  been  given  to  him  by  this  regis- 
tration society.  There  is  also  the  further  fact  that 
the  committee  of  this  society  directed  in  a  great 
degree  the  meetings  of  the  electors,  which  were 
convened  for  the  purpose  of  securing  their  support 
for  Mr.  Dowse ;  and  again,  we  have  the  letter  of 
Mr.  Dowse  to  Peacock,  which*  of  itself  would  go 
far  to  imply  that  the  relation  of  principal  and 
agent  existed  between  them.  From  these  cir- 
cumstances, therefore,  I  think  it  follows  that  Mr. 
Peacock  should  be  considered  as  having  been 
the  agent  of  Mr.  Dowse  for  the  purposes  of 
the  election,  so  far  as  to  render  Mr.  Dowse 
responsible  under  those  two  statutes  for  any  bribeiy 
on  the  part  of  Mr.  Peacock  at  the  dection.  I  have, 
however,  next  to  consider  a  very  different  question, 
namely,  whether  any,  and  which,  of  the  acts  of 
bribery  that  are  alleged  to  have  been  committed 
were,  in  fact,  committed  either  by  Mr.  Peacock  or 
by  any  other  person  who  should  be  considered 
under  the  statutes  as  the  agent  of  Mr.  Dowse. 
And  in  entering  upon  this  consideration,  we  should 
bear  in  mind  that  the  charge  of  bribery,  whether  by 
a  candidate  or  by  his  agent,  is  one  which  should  be 
established  by  dear  and  satisfactory  evidence.  The 
consequences  resulting  from  such  a  charge  being 
established  are  very  serious.  In  the  first  place,  it 
avoids  the  election  ;  and  in  the  recent  trial  of  the 
iVarrington  Election  Petition,  19  L.  T.  Rep.  N.  S.  812, 
where  the  petitioner  sought  to  avoid  the  election, 
not  certainly  on  the  ground  of  bribery,  but  on  the 
ground  of  some  illegality  or  irregularity  in  the  pro- 
ceedings, Martin,  B.  is  reported  to  have  stated  that 
he  agreed  with  what  had  been  said  by  Willes,  J.  at 
Lichfield  (20  L.  T.  Rep^  N.  S.  11),  that  before  a 
judge  upset  an  election  he  ought  to  be  satisfied 
beyond  all  doubt  that  the  election  was  altogether 
void.  In  the  next  place  the  48rd  and  45  th  sections 
of  the  Parliamentary  Elections  Act  1868,  imposes 
further  and  severe  penaltiea  for  the  offence,  whether 
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committed  by  the  candidate  or  by  his  afrent.    Mere 
suspicioiif  therefore,  will  not  be  sufficient  to  estab- 
lish a  charge  of  bribery,  and  a  jadge,  in  discharging 
the  onerous  and  unpleasant  duty  imposed  upon  him 
by  this  statute,  acting  in  the  double  capacity  of 
judge  and  juror,  should  not  hold  that  charge  estab- 
lished upon  cTidence  which,  in  his  opinion,  would 
not  be  sufficient  to  warrant  a  jury  in  finding  the 
charge  proyed.    In  the  present  case  the  original  bill 
of  particulars  contains  fifty-one   cases  of    alleged 
bribery  and  undue  influence,  and  with  respect  to 
these,  no  eridence  whateyer  was  offered  to  sustain 
more  than  twenty  five  of  them.    Three  more  were 
added  by  notice  served  shortly  before  the  trial,  and 
another  by  an  order  made  by  me  during  the  trial, 
making  in  all  about  fifty-five  cases.      Mr.  Palles 
opposed  the  making  of  that  order,  but  I  thought  it 
my  duty,  under  the  Act,  to  afford  every  facility  for 
investigating  the  validity  of  this  election.    With 
that  view  I  made  orders,  whenever  they  were  re- 
quired by  the  petitioner's  counsel,  to  compel   the 
attendance  of  witnesses  and  the  production  of  docu- 
ments.    Upwards  of  sixty  witnesses    have   been 
examined  for  the  petitioners,  and  the  trial  has  ex- 
tended to  a  greater  length  than  I  believe  that  of 
any   other  trial  which  has   been   had   under  the 
recent  statute.    I  may  here  observe  that  no  evi- 
dence was  offered  to  support  any  of  those  four 
further  cases   which  were  added  by  the  notice  or 
under  the  order  for  amending  the  bill  of  particulars. 
[His  Lordship  discussed  numerous  cases  of  alleged 
bribery,  which  he  found  had  not  been  sustainod  and 
proceeded.]    The  next  charge  to  which  I  shall  refer 
IS  that  of  the  alleged  bribery  of  Felix  McCloskey, 
the  circumstances  of  which  are  certainly  very  sin- 
gular in  their  character.   It  appears  that  McCloskey 
Sad  been  arrested  the  evening  before  the  polling-day 
under  a  civil  bill  decree  for  about  12«.,  at  the  suit 
of  Mr.  Ramsay,  a  supporter  of  Lord  Claude  Hamil- 
ton, and  that  about  half -past  two  or  three  o'clock  on 
the  polling-day  Philip  Mclntyre,    sen.,   and    Mr. 
Hanna  went  to  the  gaol,  and,  after  some  conversa- 
tion with  McCloskr,  paid  the  amount  of  the  decree, 
got  McClosky  discharged,  brought  him  to  the  court 
bouse,  where  he  voted  for  Mr.  Dowse.    This,  there- 
fore, was  done  openly,  and  at  a  period  when,  accord- 
ing to  the   evidence,   the   election  was  virtually 
decided  in  Mr.  Dowse's  favour,  as  he  had  then  a 
majority  which  could  not  be  got  over.    It  was  not 
only  done  openly,  but  it  was  done  in  the  presence 
and  through  the  instrumentality  of  Mr.  Wilson  and 
Mr.  Mooney,  the  authorities  of  the  gaol,  by  whom 
McClosky  was  discharged,  and  one  of  whom,  at  all 
events,  was  avowedly  opposed  to  Mr.  Dowse.    I  do 
not  of  course,  use  the  word  instrumentality  to  im- 
pute to  those  two  persons  any  participation  in  the 
alleged  bribery,  but  of  course  they  must  have  known 
for  what  purpose  all  this  was  done;  and,  indeed, 
Mr.  Mooney  states  that  soon  after  Mclntyre,  Hanna, 
and  McClosky  had  left  the  gaol,  he  followed  them 
to  the  court-house,  where  the  polling  was  going  on, 
and  which  was  not  far  from  the  gaol,  and  saw  them 
returning  from   it,  and  that  Hanna  said,  '*they 
had  made  it  all  right."     I    need  not  go  further 
into  the  facts  of  this  cause,  because  I  have  no  doubt 
that  upon  the  evidence  before  me,  unexplained,  this 
should  be  deemed  an  act  of  bribery  on  the  part  of 
Mclntyre  and  Hanna.    The  facts  of  this  case  are 
essentially  different  from  those  of  the  Ashburton 
case  (reported  in  Wolf,  and  B.  2,  p.  1\  and  which  is 
referred  to  in  Rogers  '*0n  Elections,'^  p.  S48.  And  I 
would  not  regard  that  case  as  establishing  the  rule, 
that  money  paid  to  get  a  voter  out  of  prison,  in 
order  to  '*  enable  "  him  to  vote,  should  not  under 
the   circumstances    of   this  case,    be    considered 
as  money  paid  to  "  induce  "  him  to  vote,  and  as 
therefore  being  an   act   of   bribeiy.    Every  case 
mjutt,  of  coune,  be  governed  by  its  own  pecolur  dac» 


cumstances ;  but  if  any  such  general  principle 
laid  down  it  would  go  far  to  afford  a  cloak  for 
bribery,   and  the  means  of  evading  hs    penalties. 
The  next  question,  however,  is  whether  either  Philip 
Mclntyre,  sen.,  or  Hanna  was  the  agent  of    Mr. 
Dowse,  so  as  to  render  him  responsible  for  this  act 
of  theirs.    With    respect   to    Hanna,  there  is  no 
evidence  at  all  to  show  who  he  was,  or  to  show  any 
connection  between  him  and    Mr.   Dowse.    With 
respect  to  Philip  Mclntyre,  sen.,  however,  evidence 
has  been  given  that  he  attended  some  meetings  and 
spoke  at  them  (I  shall  presently  refer  to  one  meeting 
in  particular) ;  and  with  respect  to  his  having  can- 
vassed for  Mr.  Dowse,  the  only  evidence  to  esta- 
blish his  evidence  on  that  ground  was  that  of  James 
Lowrie,  who  voted  for  Lord  Claud  Hamilton.    He 
states  in  his  evidence  that  on  the  second  occaaion  of 
Mr.  Dowse  eanvassing  him,  whieb  appears  to  have 
been   about  the  5th   Sept.  he  (Mr.   Dowae)  was 
accompanicMi  by  Mr.  Dunne  and  Philip  Mclntyre, 
sen.,  that  they  were  going  to  pass  Lowrie'a  house, 
when  Mclntyre  said  to  Mr.  Dowse,  "  You  will  have 
to  see  Lowrie ;"  that  they  then  went  in  at  Lowrie'a 
gate,  and  that  after  some  conversation    between 
Lowrie  and  Mr.  Dowse  (which  implied  that  Lowrie 
did  not  intend  to  vote  for  him),  Philip  Mclntyre 
said  he  thought  it  would  be  all  right     There  is  not 
any  other  evidence  in  the  case  of  any  canvass  by 
this  Philip  Mclntyre  in  the  presence  of  Mr.  Dowse; 
and  with  respect  to  this  transaction,  Mr.  Dowse 
stated  on  his  examination  that  on  the  occasion  of 
his  second  visit  to  the  waterside  (viz.,  about  the 
5th  Sept.),  he  had  gone  there  with  Mr.  Dunne  and 
Mr.  Thomas  White  for  the  purpose  of  canvassing, 
that  about  one  hundred  people  joined  him  there, 
that  Philip  Mclntyre,  sen.,  whom  Mr.  Dowse  had 
not  previously  known  even  by  name,  came  up  and 
asked  him  how  he  was ;  that  Mr.  White  said,  '*  Mr. 
Dowse,  this  is  one  of  your  supporters;"   that  Mr. 
Dowse  replied,  "  Very  well,  I  am  glad  to  see  you  ;** 
that  Mr.  Dowse  then  proceeded  through  the  street, 
followed  by  about  one  hundred  men,  women,  and 
children,  and  went  into  a  house,  which  it  appears 
was  Lowrie's,  that  he  asked  Lowrie  for  his  vote, 
and  that  while  they  were  speaking  on  the  subject, 
Mr.  Dowse  heard  a  voice  say  behind  him,  **  Oh,  he 
s  sure  to  support  you  **  (which  is  much  the  same  ss 
what  Lowrie  stated).    Mr.  Dowse  further  swore  that 
on  turning  round   he  found  the  voice  which  he 
heard  was  that  of  Phillip  Mclntyre,  senior,  and  that 
until  then  he  did  not  even  know  that  Mclntyre  was 
with  him,  or  accompanied  him  to  the  bouse.    He 
further  states  that  he  never  authorised  Mclntyre  to 
go  with  him  or  to  canvass,  and  that  after  leaving 
Lowrie's  house  he  saw  a  crowd  still  followfaig  him, 
with  Mclntyre  among  them ;  that  he  then  had  some 
conversation  with  Messrs.  White  and  Dunne,  and 
immediately  afterwards  asked  Mclntyre  to  leave 
some  document  for  him  in  Foyle>street  rooms,  and 
that  accordingly  Mclntyre  went  away  to  do  so.    It 
is  true  that  Mr.  Dowse  made  him  his  messenger  on 
that  occasion,  but  it  is  clear  (as  held  by  Willes,  J. 
in  the  Windsor  case,  19  L.  T.  Rep.  N.  S.  618)  that 
the  employment  of  a  man  as  messenger  is  not  saffl> 
cient  to  constitute  him    an    agent.      Mr.  Dowse 
further  states  that,  in  about  an  hour  afterwards, 
he  returned  to  the  same  place,  and  found  Phillip 
Mclntyre  there,  who  told  him  he  had  left  that 
document  in  Foyle- street ;   that  Mr.  Dowse  again 
spoke  with  Messrs.  White  and  Dunne,  and  that  in 
consequence  of  what  he  was  told  by  those  two 
gentlemen,  he  immediately  went  down  to  another 
house,  and   drove  away  on    a  car  with  Messrs. 
White  and  Dunne,  leaving  Mclntyre  behind  him. 
Mr.  Dowse  was  asked  by  his  counsel,  on  examina- 
tion, to  state  the  purport  of  his  conversation  with 
Messrs. White  and  Dunne,  bnt  the  petitionef^s  oonnsel 
otgected  to  the  qn&n&on,  and  I  niled  that  the  erf • 
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dence  of  this  coDTenation  was  oot  admissible.    But 
wbsteTer  was  the  conversatian  between  them,  it  is 
manifest  that  in  coDseqaence  of  it  Mr.  Dowse  was 
deiirous  to  get  rid  of  Mclntyre ;  and  be  states  that 
he  did  everything  in  his  power  to  get  him  away,  as 
be  did  not  (to  use  Mr.  Dowse's  own  expression) 
*'want  anyone  to  be  foisted  on  him."    He  further 
lUtes,  that  the  occasion  of  this  visit  to  Lowrie  was 
the  only  one  on  which  Mclntyre  was  even  with  him 
on  his  canvass ;  that  he  never  authorised  Mclntyre 
to  canvass  for  him,  and  that  he  did  not  believe  that 
be  did  canvass.    Mr.  Dowse  also  explained  what 
paaaed  at  the  public  meeting  on  the  25th  Oct.  at 
Mr.  White's  stores,  at  which  Mclntjie  spoke,  and 
leconded  one  of  a  set  of  resolutions  iLat  were 
pstsed.    He  states  that  when  the  resolution  was 
iDoved  some  one  in  the  crowd  addressed  Mclntyre 
bj  the  name  of  "  Phil,''  and  called  out  to  him  to 
tpeak;  that  Mclntyre  then  got  up  to  speak,  and 
lecond  the  resolution,  but  that  there  was  no  pre- 
viotti  arrangement  as  to  his  doing  so.    It  was  proved 
by  other  witnesses  that  Mclntyre  spoke  at  other 
meetings  in  support  of  Mr.  Dowse ;  but  it  appears 
to  me  that  on  the  entire  evidence  there  is  no  ground 
for  holding  that  Mclntyre  was  the  agent  of  Mr. 
Dowse,  so  as  to  render    Mr.  Dowse  responsible 
for  his  conduct  in  this  transaction  as  to  McCloskey. 
With  respect  to  this  question  of  agency,  petitioner's 
counsel  referred  to  the  Norwich  Petition  caa^  19 
L.  T.  Rep.  N.  S.  618,  in  which  Martin,  B.  made  use 
of  the  expression,   that  "  Hardiment's  agency  is 
proved  to  the  hilL"    But  the  circumstances  of  that 
case  are  essentially  different  from   those  of  the 
present.     Hardiment  had  been  seen  distributing 
money    x>n    the    polling-day   to    a   considerable 
amount,  and  it   appeared  that  previous    to    that 
day,  he  and  Mr.  Stracey,  and  the  sitting  mem- 
ber's son   had    been,  with    others,  appointed    as 
canvassers;   and  that  he  and  Mr.    Stracey  can- 
vassed  together   on    one    day,    having   gone  out 
together  frmn  the  committee-room,  and  that  Hardi- 
ment, with  others,  canvassed  on  another  day,  and 
there  was  upon  the  evidence  no  doubt  but  that 
Hardiment  had  been  appointed  one  of  the  regular 
canvassers  with  the  knowledge  and  consent  of  Sir 
H.  Stracey,  the  sitting  member.    The  decision  in 
that  case  does  not  therefore  apply  to  the  present. 
The  Windsor  cafe,  19  L.  T.  Bep.  N.  S.  613,  has  also 
been  referred  to.    Willes,  J.  does  in  that  case  lay 
down  the  general  proposition  that  every  person  who 
canvassed  for  a  candidate  is  to  be  considered  as  an 
agent ;  but  he  expresses  his  opinion  on  the  subject  in 
those  accurate  terms  for  which  he  is  remarkable, 
and  says,  *'  I  have  already  stated  that  authority  to 
canvass  Tand  I  purposely  used  the  word  'autho- 
rity' and  not  *  employment,'  because  I  meant  the 
observation  to  apply  to  persons  authorised  to  can- 
vass, whether  paid  or  not  for  their  services)  would, 
in  my  opinion,  constitute  an  agent,  and  that  autho- 
rity for  the  general  management  of   an   election 
would  involve  an  authority  to  canvass."    Ther»  is 
no  evidence  of  any  such  authority  here  from  Mr. 
Dowse.    He  swears  he  never  did  give  such  autho- 
rity, and  what  took  place  on  the  day  of  his  can- 
vassing, Lowrie  would  so  far  negative  the  existence 
of  any  such  authority,  express  or  implied.    With 
r^ard  to  implied  authority,  it  is  to  be  observed 
that  Mclntyre   was  not  even  a    member  of    the 
Liberal  Registration  Society,  by  whom  Mr.  Dowse 
had    been   adopted   as  candidate;   I  cannot  con- 
cor    in    the    opinion    that   any    supporter  of   a 
candidate   who   chooses   to  ask    others  for  their 
votes,  and  to  make  speeches  in  his  favour,  can  force 
himself  upon  the  candidate  as  an  agent,  or  that  a 
candidate  should  be  held  responsible  for  the  acts  of 
one  from  whom,  as  in  this  case,  he  actually  en- 
deavoured to  disassociate  himself.     Ko  candidate 
would  be  Mif 0^  if  agency  was  to  be  eftablisked  by 


the  facts  of  xhe  present  case.    On  these  grounds, 
therefore,  I  am  clearly  of  opinion,  that  the  agency 
of  Mclntyre  for  Mr.  Dowse  has  not  been  established, 
and  that  accordingly  the  charge  as  to  M'Closkey's 
case  also  fails.    The  next  class  of  objections  to  which 
I  shall  refer  is  that  relating  to  the  employment  of 
cars.    It  is  not  contended  that  Mr.  Dowse,  or  his 
agents,  violated  the  provisions  of  the  12th  section 
of  the  Irish  Representation  Act  of    last    session 
(81  &  82  Vict  c  49\  by  paying  money  on  account 
of  cars  for  the  conveyance  of  voters  to  the  poll, 
which  payment,  though  illega],  would  not,  of  itself, 
vitiate  the  election ;  and  it  does  not  indeed  appear  in 
the  evidence  that  any  such  money  was  paid  by  Mr. 
Dowse  or  his  agents  for  the  conveyance  of  voters. 
But  the  allegation  is,  that  various  sums  were  paid 
by  Peacock,  or  some  other  person  on  behalf  of  Mr. 
Dowse,  to  several  voters,  who  were  car  owners ;  that 
such  sums  were  paid  nominally  on  account  of  the 
hire  of  their  cars,  but  really  with  the  intention  of 
inducing  such  voters  to  vote  for  Mr.  Dowse ;  that 
such  suras  exceeded  the  reasonable  charge  for  the 
cars,  and  that  such  payments  were  accordingly  acts 
of  bribery.    The  three  cases  relied  on  under  this 
head  are  those  of  John  M'lvor,  Henry  Perry,  and 
William  Carlin,  all  of  whom  voted  for  Mr.  Dowse. 
[His  Lordship  considered  those  cases,  and  found 
that  they  did  not  support  the  allegation.]     The 
remaining  cases  of  alleged  bribery  are  those  in  which 
various  sums  of  money  were  paid  to  voters  for  loss  of 
time  at  the  revision  in  September,  and  also  to  voters 
who    were    employed    either   for    purposes   con- 
nected  with   the  election,   or   with  the  revision, 
for  which  they  were  employed  for  the  registration 
society,  and  all  which  sums,  it  is  alleged,  exceeds 
in  amount  what  was  a  fair,  reasonable  remuneration 
for  their  services,  and  were  in  fact  paid  for  the  pur- 
pose of  inducing  those  voters  to  support  Mr.  Dowse. 
Ail  those  payments  appear  to  have  been  made  by 
Peacock,  or  by  other  persons  by  his  directions,  and 
it  was  admitted  by  counsel  on  both  sides  that  the 
revision  commenced  on  the  25th  Sept.,  and  lasted 
for  five  or  six  days^  till  early  in  October.    The  pay- 
ments for  loss  of  time  at  the  revision  were  10s.  to 
George  Paris,  which  I  have  already  mentioned,  R 
to  Patrick  Conmen,    and    10s.  to  John    Devine, 
making  altogether  2/. ;  and  the  payments  for  employ- 
ments which  were  made  to  the  voters  as  to  whom 
bribery  is  charged  were  iJ.  15s.  to  Mr.  Bernadotte 
Little,  iL  to  John  Quirk,  12/.  5s.  to  John  Devlin, 
2L  Is.  to  Richard  Griffiths,  of  which  7s.  were  for  loss 
of  time,  1/.  18s.  6d,  to  John  Brown,  8/.  12s.  6d.  to 
Andrew  McLoghlen,  and  5/L,  already  mentioned,  to 
Deery ;  all  said  sums,  together  with  the  2L  far  loss 
of  time,  make  together  SBL  13s.    Mr.  Hamilton  has 
charged  these  payments  to  be  the  result  of  an  orga- 
nised and  extensive  system  of  corruption  on  the 
part  of  Peacock ;  well,  and  I  refer  to  the  amount  of 
these  sums  not  merely  as  sliowing  that  so  far  as  the 
amount  is  concerned  it  afifords  no  foundation  for  the 
charge  of  any  extensive  corruption,  but  also  for  the 
puriwse  of  observing  that  although  in  Peacock's 
book,  which  has  been  so  much  relied  on,  aud  which  I 
have  carefully  examined,  there  are»bout  250  entries 
of  payments  by  Peacock,  and  although  petitioners 
had  access  to  all  Peacock's  books  and  papers  which 
would  show  any  further  payments,  yet  the  payments 
I  have  mentioned  are  the  only  payments  relied  oa 
as  the  foundation  of  the  charge  of  bribery  or  of  any 
corrupt  practice.    I  have  to  observe,  with  respect  to 
the  payments  made  to  voters  employed  for  Mr. 
Dowse  for  election  purposes,  as  clerks,  messengers, 
&c,  and  who  voted  for  Mr.  Dowse,  that,  under  the 
8th  section  of  the  Representsftion  Act  of  last  sea- 
sion  (81  &  82  Vict,  c  49),  such  voters  were  guilty 
of  a  misdemeanor,  and  that  upon  a  scrutiny  their 
votes  would  have  been  struck  off.    That  section, 
however^  is  not,  and  oould  not  be,,  relied  on  in  thia 
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caae  as  of  itself  renderinfl^  the  election  Toid  ;  but  it 
is  contended  that  those  payments,  and  also  the  pay- 
ments for  loss  of  time  at  the  revision  coart,  were 
corruptly    made :    that    they    were    excessiye    in 
amount,  having  regard  to  the  services  performed  ; 
and  that  they  were  made  with  the  corrupt  intention 
of  inducing  these  men  to  vote  for  Mr.   Dowse. 
With  respect  to  payments  Tor  loss  of  time  at  the 
revision,  the  first  I  shall  refer  to  is  that  of  10s.  to 
Qeorge  Paris.    He  swore  that  he  lost  four  days  at 
the  revision,  for  which  he  only  got  that  sum,  which 
he  complained  of  as  too  little,  and  it  appears,  both 
by  his  evidence  and  that  of  Mr.  Dowse,  that  be  had 
before  the  revision  promised  Mr.  Dowse  to  vote  for 
him.    The  next  case  is  that  of  Patrick  Cannen. 
who  got  1/.  for  loss  of  time  for  four  days  at  the 
revision ;    he  swore  that  he  TOted  for  Mr.  Dowse 
on  principle,  that  he   would  have  given  him  fifty 
votes    if    he    had    them,    and    th.it    he    would 
have    voted    for    him    without    any    compensa- 
tion ;    that    he    was    a    carter    and    often    got 
more   than    6s.   a  day  with  his    horse  and  car; 
Mr.  Dowse  stated  also  that  Patrick  Cannen  had 
promised  him  his  vote  long  before  the  revision.   The 
next  case  is  that  of  John  Devine,  who  got  lOs.  for 
loss  of  time  at  the  revision  ;  he  swore  that  his  prin- 
ciples were  those  of  Mr.  Dowse ;  that  he  promised 
to  vote  for  him  on  that  account  alone;  that  his 
promise  had  nothing  to  do  with  the  payment  of  that 
money,  and  that  he  would  have  voted  for  Mr.  Dowse 
if  he  had  got  nothing  for  his  loss  of  time ;   and  Mr. 
Dowse  states  that  Devine  had  promised  him  upon 
the  occasion  of  his  second  visit  to  the  Waterside, 
which  was  on  the  6th  Sept.,   ome  weeks  before  the 
revision.    As  regards  the  payments  of  6/.  to  Mr. 
Deery,  I  do  not  think  that  sum  exceeded  a  fair  re- 
muneration for  his  services,  or  that  he  was  employed 
in  order  to  influence  his  vote.    Mr.  Dowse  states 
that  after  July  last,  and  some  months  before  the 
employment,  Deery  had  positively  promised  to  vote 
for  him.    The  next  case  is  that  of  Bernadotte  Little, 
who  acted  as  a  clerk  at  a  salary  of  80j.  a  week  at  the 
Liberal  registration  rooms  from  the  1st  Nov.  till 
after  the  election.    For  that  he  got  a  sum  of  4L  16s., 
which,  considering  his  position  and  the  nature  of  his 
employment,  cannot  be  regarded  as  excessive.    Mr. 
Dowse  states  that  Little  promised  him  his  vote  in 
July,  and  Little  swore  that  he  never  changed  his 
intention   of    voting    for    him,  and  that  Us  em- 
ployment had  nothing  to  do  with  his  vote.    The 
next   case    is    that    of    John    Quirk,    who    was 
paid    4/L    for    being    in    charge    of    the    regis- 
tration society's  rooms  in  Foyle-street  for  one  week, 
and  at  their  rooms  at  the  Waterside  for  three  weeks. 
He  was  employed  in  the  end  of  October  and  in 
November,    and    it    appeared    from    Mr.  Dowse*s 
evidence  that  Quirk  had  promised  to  vote  for  him 
so  far  back  as  the  6th  Sept.    Quirk  stated  on  his 
examination  that  he  was  formerly  on  the  staff  of 
the  Derry  Militia,  and  was  discharged  from  it  last 
August,  and  that  in  November,  when  he  was  in 
charge  of  the  registration  rooms,  he  was  asked  by 
Capt.  Butler,  the  adjutant  of  the  militia,  whom  he 
would  vote  for,  and  that  he  replied  that  he  did  not 
know  yet,  and  that  he  was  not  then  decided  whom 
he  would  vote  for.    He  also  stated  that  he  did  not 
tell  Capt  Butler  he  would  vote  for  whoever  gave 
him    employment.     He  further  stated  that    long 

Ereviously  to  that  interview  and  to  his  employment, 
e  had  made  up  his  mind  to  vote  for  Mr.  Dowse, 
and  that  his  voting  was  altogether  irrespective 
of  his  employment.  Capt.  Butler  was  then  ex- 
amined, and  he  stated  that  about  a  week  before 
the  election  he  asked  Quirk  whom  he  would 
vote  for,  and  that  Quirk  replied  he  would  vote 
for  whoever  gave  him  employment.  There  is, 
therefore,  a  contradiction  between  Capt.  Butler 
and  Quirk  as  to  what  passed  at  that  oonversa- 


tion;  but  it  is  clear  that  whatever  Quirk    may 
have  then  told  Capt.  Butler,  who  had  been  his  ad- 
jutant,   he  had   previously  promised   to    vote  for 
Mr.  Dowse.    The  next  case  is  that  of  John  Devlin, 
who  was  employed  by  Peacock  as  a  clerk,  as  Mr. 
Little  was,  and  at  the  same  salary  of  30s.  a  week, 
at  the  Liberal  Association  rooms,  from  before  the 
revision  till  after  the  election.     He  was  paid  alto- 
gether the  sum  of  12/.  6s. ;  but  it  appears   that  for 
some  weeks  he  was  paid  for  each  week  only  broken 
sums,  viz.,  26s.  in  one,  10s.  in  another,  and  20t.  for 
another  week,  showing  he  was  only  paid  as  he 
worked.    These  payments  were  certainly  not  ex- 
cessive, and  Devlin  swore  that  he  voted  according 
to  his  principies;   and  that  his  employment  had 
nothing  to  do  with  his  vote ;  that  he  had  promised 
Mr.  Dowse  long  before  he  thought  of  being  em- 
ployed.   Mr.  Dowse  also  states  that  Devlin  first 
promised  him  his  vote  in  July,   and  afterwards 
again  in  September.    Devlin  also  suted  that,  shortly 
before  he  was  so  employed  as  clerk,  he  had  been  in 
the  employment  of  Messrs.  Chrystal,  who  paid  him 
U  per  week,  and  a  percentage  on  his  collections, 
which  together  exceeded  what  he  got  from  Peacock. 
The  next  case  is  that  of  Richard  Oriffith,  who  pro- 
mised Mr.  Dowse  about  the  6th  Sept.  to  vote  for 
him ;  he  got  7s.  from  Peacock  soon  after  the  revi- 
sion for  his  loss  of  time  there  for  some  days,  and  he 
afterwards  got  two  pajnnents  of  K  each  for  having 
been  employed  for  two  weeks  before  the  election  in 
watching  and  looking  after  voters.     He  swore  that 
his  employment  or  payment  had  nothing  to  do  with 
his  vote,  that  he  voted  according  to  his  principles, 
and  was  determined  to  vote  for  Mr.  Dowse  long 
previous  to  his  employment ;  and  Mr.  Dowse  states 
that  in  July  Griffith  told  him  he  would  not  be 
against  him ;  and  that  afterwards,  about  the  6th 
Sept.,  Griffith  told  him  he  would  vote  for  him.  The 
next  case  is  that  of  John  Brown,  who  was  employed 
by  Peacock  as  a  messenger  for  several  days  imme- 
diately preceding  the  election,  at  the  rate  of  3s.  Sd. 
a  day  (which  I  do  not  think  excessive),  and  got 
XL  13s.  6d,    He  states  that  he  was  determined,  long 
previously  thereto,  to  vote  for  Mr.  Dowse;  that 
money  had  nothing  to  do  with  his  vote,  and  that  he 
would  not  on  any  account  have  voted  for  Lord 
Claud  Hamilton.    Mr.  Dowse  states  that  Brown 
promised   his  vote  first  in  July,  and  afterwards 
early  in  September,  on  the  occasion  of  his  second 
visit  to  Waterside.    The  last  case  I  have  to  con- 
sider is,  that  of  Andrew  McLaughlin,  who  was  paid 
altogether  3/.  12s.  6(f.,  being  at  the  rate  of  U  per 
week.    He  had  been  employed  to  watch  voters  for 
about  three  weeks  before  the  election,  and  had  lost 
some  time  at  the  revision  court.    It  appears  that 
in   July,    when  he  was   first  canvassed    by  Ifr. 
Dowse,  he  only  promised  not  to  vote  against  him, 
but  that  about  six  weeks  before  the  election,  when 
Mr.  Dowse   canvassed  him    again,    he  positively 
promised  to  vote  for  him  ;  and  McLaughlin  also 
swore  that  he  had   intended  from  the  veiy  first 
to   vote    for    Mr.    Dowse,    and    that    bis   prin- 
ciples agreed  with  those  of  Mr.  Dowse.    This  is  the 
last  case  of  these  payments  which  are  alleged  to 
have  been  made  corruptly,  as  being  only  nominslly 
for  work,  but  as  exceeding  in  amount  the  value  of 
the  wori^  and  as  made  with  a  corrupt  purpose.    In 
considering  these  several  cases,  I  cannot  lose  sight 
of  the  fact,  that  all  of  these  men  had  originally  in 
positive  terms,  and  long  previous  to  their  respective 
employments,  expressed  their  intention  to  vote  for 
Mr.  Dowse;   that  their  political  opinions  agreed 
with  his,  and  that  there  can  be  do  doubt  but  tfast 
their  natural  feelings  and  inclinations,  without  soy 
influence  whatever,  would  have  induced  them  to 
give  him  their  support.    In  the  course  of  the  Isit 
week,  upon  the  trial,  before  Martin,  B.,  of  the 
,  second  Brodford  petition  (as  reported  in  the  Htnsi 
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newipftper  of  the  8rd  inst.),  some  cases  of  giving 
refreshments  to  TOters  were  proved  and  relied  on  as 
acts  of  treating  under  the  4th  section  of  the  Cor- 
mpt  Practices  Act  of  1854.  It  appeared  that  some 
of  the  refreshments  given  were  partaken  of  by 
etectors  who  voted  for  Mr.  Forster,  the  sitting  mem- 
ber, and  for  Mr.  Miall,  and  who  had  previously  pro- 
mised them  their  votes ;  and  Martin,  B.,  in  stating 
why  he  did  not  think  that  the  giving  of  refresh- 
meats  to  those  voters  came  within  the  4th  section, 
is  reported  to  have  said,  **  They  were  not  given  in 
this  case  in  order  to  be  elected,  because  it  was 
already  known  which  way  the  men  who  had  votes 
would  vote;  they  were  voters  who  had  declared 
tbdr  intention  to  support  Messrs.  Forster  and 
MiaU."  I  think  that  these  observations  of 
Martin,  B.  bear  upon  the  cases  I  am  now  con- 
sideriog.  In  order  that  a  gift  or  promise  of 
any  money  or  employment  to  a  voter  should 
be  held  to  be  bribery  within  the  meaning  of  the  2nd 
aectioa  of  the  Corrupt  Practices  Act  1854,  the 
statute  requires  that  such  gift  or  promise  should  be 
given  in  order  to  induce  such  voter  to  **  vote,"  or 
**  refrain  from  voting,"  or  ''  on  account  of  any  voter 
having  voted,  or  refrained  from  voting/*  The  men 
alleged  to  be  bribed  by  the  foregoing  employments 
and  payments  had  long  previously  promised  to  vote 
for  Mr.  Dowse ;  their  political  opinions  and  feelings 
agreed  with  his ;  and  (as  I  have  already  suted)  I 
see  no  reason  to  doubt  that  they  would  have  voted 
for  him  whether  or  not  they  had  been  so  employed 
or  paid;  considering,  then,  that  the  charge  of 
bribery  is  one  which  requires  to  be  satisfactorily 
proved,  I  cannot,  sitting  here  as  a  juror,  come  to 
the  conclusion  that  any  of  those  promises,  or  employ- 
ments, or  payments  to  which  I  have  referred,  were 
made  or  given  for  any  of  the  objects  or  purposes 
which  are  prohibited  by  that  2nd  section,  or  which 
would  render  them  acts  of  bribery.  There  is,  how- 
ever, a  matter  to  which  I  have  to  refer,  not  connected 
with  the  report  that  I  shall  make  to  the  Speaker  as 
to  the  election  being  valid,  but  with  what  I  shall 
have  to  decide  on  the  question  of  costs.  As  a 
general  rule,  except  there  are  special  circum- 
stances in  the  case,  the  costs  of  these  petition 
proceedings  would  follow  the  result  of  the  peti- 
tion; but  in  this  case,  though  the  election  was 
not  avoided  or  vitiated  by  the  fact  that  several 
electors,  who  were  employed  for  Mr.  Dowse's  elec- 
tion, and  were  paid  for  such  employment,  Toted  for 
him,  it  is  clear  that  their  doing  so  was  a  violation  of 
the  provision  of  the  statute  to  which  I  have  already 
referred.  And  it  may  be  that  the  fact  of  those  pay- 
ments appearing  in  Peacock's  book  might  so  far 
have  call^  for  inquiry,  and  induced  to  some  extent 
the  presenting  of  this  petition.  That  consideration, 
howeTer,  would  not,  according  to  my  present 
opinion,  affect  the  entire  of  the  costs  of  t^ese  pro- 
ceedings. I  have  for  these  several  reasons  (which  I 
have  given  at  some  length)  come  to  the  conclusion 
that  none  of  these  charges  of  bribery  have  been  sus- 
tained, and  I  shall  accordingly  certify  and  report 
to  the  speaker,  that  the  sitting  member,  Richard 
Dowse,  Esq.,  whose  return  is  complained  of  by  the 
petition  in  this  matter,  was  duly  elected  and  re- 
tomed  to  serve  in  Parliament  for  the  borough  of 
Londonderry;  that  no  corrupt  practice  has  been 
proved  to  be  committed  by  or  with  the  knowledge 
or  consent  of  any  candidate  at  said  election ;  that 
upon  the  evidence  before  me  it  does  not  appear  that 
corrupt  practices  have  extensively  prevailed  at  said 
election,  and  that  there  is  in  such  evidence  no  rea- 
son to  believe  that  corrupt  practices  have  exten- 
sively prevailed  at  said  election. 

Feb,  16.— O'Bribn,  J. — When  giving  judgment  in 
this  case  at  the  close  of  the  trial,  I  reserved  the 
question  of  costs.    According  to  the  general  rule, 

Mao.  Cab.— Vol.  YL 


the  costs  of  these  election  petition  proceedings 
should  follow  the  result,  but  the  4 1st  section  of  the 
statute  shows  that,  under  certain  circumstances, 
such  rule  may  properly  be  departed  from,  and  it 
appeared  to  me  that  the  fact  of  some  of  the  persons 
who  voted  for  Mr.  Dowse  having  been  employed  on 
his  behalf  in  various  services  for  the  election,  and 
having  been  paid  for  such  services,  was  a  circum- 
stance which  might  be  considered  as  affecting,  to 
some  extent,  the  question  of  his  right  to  costs. 
Under  the  8th  section  of  the  Irish  ^presentation 
Act  of  last  session  (81  &  82  Vict.  c.  49),  such  per- 
sons were  not  entitled  to  vote,  and  were  guilty  of  a 
misdemeanour  for  having  doue  so,  and  it  is  clear 
that,  on  a  scrutiny,  their  votes  would  have  been 
struck  off.  In  this  case,  however,  it  was  not,  and 
could  not  be,  contended  that  the  election  should  be 
declared  void  on  the  mere  ground  that  the  votes  of 
those  persons  were  illegal  under  the  said  8th 
section  ;  but  petitioners  contended  at  the  trial,  that 
having  regard  to  the  amount  of  such  payments, 
the  circumstances  under  which  they  were  made,  and 
to  the  nature  and  value  of  the  services  rendered  by 
those  voters,  the  payments  to  them  should  be  con- 
sidered as  having  been  c  ilourably  and  corruptly 
made  for  the  purpose  of  securing  their  support,  and 
as  being  acts  of  bribery.  I  was  unable  to  concur  in 
that  conclusion,  and  (for  the  reasons  I  mentioned  in 
my  judgment  at  the  trial)  I  did  not  think  that  the 
payments  in  any  of  those  cases  constituted  an  act 
of  bribery ;  but  I  thought  it  requisite  to  consider 
how  far  the  fact  of  such  illegal  votes  having  been 
given  by  persons  paid  for  their  services  should 
affect  my  decision  as  to  the  costs  of  any  portion  of 
them.  I  have,  since  the  close  of  the  trial,  carefully 
considered  this  question.  The  entries  showing  the 
{Miyments  to  those  voters  are  contained  in  Peacock's 
books ;  Peacock  died  on  the  10th  Dec. :  the  petition 
was  presented  on  the  15th,  and  it  appears  from 
Mr.  Neilson's  evidence  as  to  his  letter  to 
Mr.  Dowse  of  the  12th  Dec.,  and  his  interview 
with  him  on  that  day,  that  the  petition  had 
previously  to  that  day  been  in  actual  course  of  pre- 
paration; and  it  further  appears  from  Neilsou's 
evidence  that  those  acting  for  petitioners  had  not 
any  access  to  Peacock's  books  till  some  time  after 
the  petition  was  presented.  Under  these  circum- 
stances, and  considering  the  various  other  charges 
of  bribery  relied  on  by  the  bill  of  particulars,  several 
of  which  were  sought  at  the  trial  to  be  sustained  by 
evidence  that  lasted  a  considerable  time,  it  does  not 
appear  to  me  that,  with  respect  to  the  general  costs 
of  the  petition  and  proceedings,  there  is  ground  for 
holding  that  the  respondent's  right  to  them  should 
be  affected  by  an^  supposition  that  the  petitioners, 
in  presenting  their  petition,  were  influenced  by  the 
fact  of  these  payments  having  been  made,  or  for 
holding  that  the  employment  and  payment  of  the 
voters  in  question  should  affect  more  than  a  portion 
of  the  costs  of  the  trial,  but,  in  my  opinion,  it  does 
affect  a  portion  of  such  costs.  The  voting  of  such 
persons  was,  as  I  have  already  said,  an  illegal 
act,  which  is  expressly  and  for  obvious  purposes 
of  public  policy  forbidden  by  the  Legislature.  At  the 
trial  some  time  was  consumed,  and  the  length  of 
the  trial  was  to  some  extent  protracted  by  the 
evidence  given  as  to  the  employment  and  payment 
of  the  voters  in  question;  and  I  think  that  the 
petitioners  should  not  pay  to  the  respondent  the  ad- 
ditional costs  which  were  caused  by  .the  time  neces- 
sarily occupied  in  such  evidence,  and  which  would 
not  have  been  incurred  but  for  the  fact  of  those 
persons  having  illegally  voted.  I  have  referred  to 
the  evidence  for  the  purpose  of  ascertaining  the 
portion  of  the  costs  of  the  trial  which,  in  my 
opinion,  should  not  (on  the  ground  I  have  stated)  be 
allowed  to  the  respondent.  The  evidence  relating 
to  the  employment  and  payment  of  the  voters  in 
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question  was  giren  on  different  days,  but  occupied 
only  a  portion  of  each  day ;  and  the  far  greater 
part  of  each  of  those  days  was  occupied  in  evidence 
as  to  other  charges  which  were  not  sustained.  I 
may  observe  that  Deery  was  one  of  those  persons, 
but  the  great  portion  of  the  time  occupied  by  his 
examination  related  to  the  charge  of  Peacock 
having  promised  him  20/.  for  his  vote,  a  charge 
which  I  considered  to  be  altogether  unfounded. 
The  conclusion,  then,  at  which  I  have  arrived 
upon  a  review  of  the  evidence  is,  that  the 
time  occupied  by  the  evidence  as  to  the  employ- 
ment and  payment  of  those  voters  may  properly  be 
estimated  at  two  days,  but  certainly  did  not  exceed 
that  period.  Having  thus,  from  what  took  place  at 
the  trial,  the  means  of  determining  myself  the 
length  of  time  by  which  the  trial  was  protracted  by 
such  evidence,  I  think  it  better  that  1  should  regu* 
late  the  abatement  of  the  respondent's  costs  by 
reference  to  that  time  than  by  a  reference  to  the 
master  on  the  subject.  Such  reference  would  neces- 
sarily, from  the  nature  of  the  case,  involve  questions 
difficult  for  the  master  to  determine,  and  would  pro- 
bably be  attended  with  considerable  delay  and  ex- 
pense to  the  parties.  I  shall  therefore  declare  that 
the  respondent  is  not  entitled  to  the  costs  of  Ihe  day 
for  either  of  two  days  of  the  triaL  viz.,  the  fifth  and 
sixth  days,  on  which  the  principal  part  of  such  evi- 
dence as  to  the  employment  and  payment  of  those 
voters  was  given ;  and  I  shall  declare  that,  with 
that  exception,  the  petitioner  shall  pay  to  the  re- 
spondent the  costs  of  the  petition,  the  trial,  and  the 
other  proceedings  therein. 


V.  C.  ;)  AMES'S  COTTBT. 

Bepoited  by  W.  H.  Bbkhet,  and  B.  T.  Boui;t,  E«qrH.. 
BairUteTB-at-  Law. 

Jam  17an<f  18,  1870. 

TURNBR  V,  BiNOWOOD  HiGHWAT  BOARD. 

Highway  Act  1862 — District  Board  oj  Rinqwood — 
Freeholder — Trees  on  land  of  6y  side  of  road — Bight 
of  board  to  cut — Injunction. 

Hiis  court  has  no  jurisdiction  to  restrain  a  trespass  un- 
accompanied by  waste.  The  plaintiff  was  seised  oj 
lands  on  each  side  of  a  public  road  through  L.  common^ 
in  the  parish  of  R.,  and  such  lands  were  covered  with 
valuable  fir  trees.  The  district  board  of  R  vro- 
ceeded,  under  the  above  Act,  to  cut  down,  and  did  cut 
down,  »)me  of  the  trees,  on  the  ground  that  th&f  were 
an  obstruction  to  the  public  highway. 

Btld,  that  vrimd  fade  the  board  were  justified  in  their 
acts,  ana  upon  the  case  made  against  them  an  injunc- 
tion to  restrain  them  was  refused. 

The  bill  in  this  suit  stated  that  John  Turner  the 
plaintiff  was  seised  of  lands  on  each  side  of  the 
public  road  through  Ley  brook  Common,  in  the 
parish  of  Ringwood,  in  the  county  of  Southampton. 
The  land  adjoining  the  road  on  each  side  contained 
or  was  covered  or  planted  with  valuable  fir  trees, 
many  of  them  of  the  age  of  forty- years  and  upwards. 
The  highway  board  for  the  district  of  Ring  wood, 
issued,  under  the  powers  of  the  Highway  Act  1862, 
on  the  1 6th  May  1868  a  notice  of  sale  in  the  follow- 
ing words : — 

Sole  of  fir  trees. — ^To  be  sold  by  tender  in  one  lot,  upwards 
of  six  hundred  fir  trees,  suitable  for  pit  wood  or  fencing 
poles,  now  growing  on  tlie  side  of  tbe  road  through  Ley- 
brook  (Common,  in  the  parish  of  fiingwood,  together  with 
the  heath  and  furze  also  growing  thereon.  The  trees  are 
marked,  and  may  be  viewed  at  any  time.  The  person  whose 
tender  is  accepted  will  be  required  to  pay  down  the  amount 
thereof  forthwith,  and  to  cut  and  remove  the  lot  pnridiased 
within  a  reasonable  time.  Further  particulars  may  be 
known  on  application  at  my  office  or  to  me  on  or  before 
Monday,  the  Ist  June  next. — By  order  of  the  Bingwood 
Highway  Board.  Bichakd  Bbowv,  Clerk. 

BiiigwQod,  May  16, 1868. 


Mr.  Henry  Johns,  the  plaintiff's  solicitor,  on  the 
19th  May  1868,  wrote  to  Richard  Brown  the  follow- 
ing letter: — 

My  attention  has  been  called  to  a  printed  handhill 
announcing  an  intended  sale  by  tender  of  fir  trees  growing 
on  tlie  sides  of  the  road  through  Leybrook  Common.  I 
beg  to  trive  you  notice  that  wherever  the  landB  of  Mr.  Tniaer 
adjoin  this  road  he  claims  the  trees  growing  thereon  as  hii 
property,  and  any  interference  with  them  will  be  considered, 
after  this  notice,  a  wilful  trespojiB,  and  treated  aooordinply. 
I  would  add  that  if  your  surveyor  thinks  that  any  obstnus 
tion  to  the  highway  within  the  meaning  of  the  ffpexal 
Highway  Act,  is  caused  by  any  trees  claimed  by  Mr.  Turner 
as  above-mentioned,  Mr.  Turner  is  quite  ready  to  do  any- 
thing  that  may  be  reasonably  required  under  the  provisiona 
of  the  sai'l  Act. 

On  the  8rd  June  1868  the  defendant,  Richard 
Brown,  wrote  to  Mr.  Johns  the  following  letter:— 

Tour  letters  of  the  19th  and  22nd  Inst.,  claiming  the  fir 
trees  growing  on  the  sides  of  the  road  through  leybrook 
Common  as  belonging  in  part  to  Mr.  i  nmer  and  in  part  to 
Lord  Malmesbiuy,  wore  Laid  before  the  highway  board  for 
the  district  of  Bingwood,  at  their  meeting  vesterday,  and  I 
am  to  inform  you  that  the  board  consider  that  neither  tb. 
Turner  nor  Lord  Malmesbury  have  a  legal  daim  to  tl&effl. 

No  tender  was  accepted  by  the  defendants  at 
their  meeting  on  the  2nd  Jane  1868,  and  neither 
the  plaintiff  nor  Mr.  Johns  believed  or  sospected 
that  the  defendants  intended  to  sell  or  cut  the  fir  trees 
without  notice  to  them  or  one  of  them.  Mr.  Johns 
understood  that  no  steps  would  be  taken  by  the 
defendants  towards  Ihe  sale  without  such  novice,  and 
in  consequence  thereof  no  further  proceedings  were 
then  taken  in  the  matier ;  and,  in  fact,  no  steps  were 
taken  by  tbe  defendants  until  on  the  13ih  July 
1868,  when,  without  further  notice  or  intimation  to 
the  plaintiff,  or  anyone  on  his  behalf,  the  defendant 
sent  workmen  and  labourers  on  the  plaintiff's 
lands  adjoining  the  road  for  tbe  purpose  of  catting 
the  trees,  ard  they  cut  down  about  200  of  the  trees. 
Mr.  Johns,  on  the  following  dsy,  having  hsard  of 
tbe  circumstf  nee,  went  to  the  office  of  Richard 
Brown  tbe  defendant,  but  was  infot*med  ihat  he  wss 
at  Jersey.  Mr.  Johns  then  went  to  the  lard  where 
tbe  ti'ees  were  I)eing  cut,  and  endeavoured  to  prevail 
upon  the  workmen  to  desist  cutting  until  thej 
obtained  further  orders  from  Jie  defendant  Richaid 
Brown.  The  workmen  agreed  to  suspend  working 
for  tbe  day  as  it  was  growing  late  in  the  afternoon, 
but  said  they  should  act  next  day  according  to  such 
orders  as  they  might  receive  from  the  defendant 
Richard  Brown.  The  bill  alleged  that  the  fir  treei 
were  of  great  value,  and  that  their  loss  would  be 
irreparable  to  the  plaintiff  unless  tbe  catting  and 
felling  of  the  same  were  restrained. 

The  plaintiff  stated  that  the  property  in  the  fir 
trees  was  vested  in  him  as  the  freeholder  of  the  land 
through  which  the  road  passed,  and  that  he  and  his 
predecessor  in  title  had  always  exercised  rights  of 
ownership  over  the  same  without  molestation,  an>i 
that  the  defendants  had  no  power  or  aathorit) 
under  the  Highway  Acts  or  otherwise  to  cut  or  in- 
terfere with  the  fir  trees  or  other  trees  or  f one  oo 
the  plaintiff's  land. 

The  bill,  therefore,  prayed  that  the  defendants, 
their  workmen,  and  agents,  might  be  restiained  by 
injunction  from  cutting  or  felling  any  fir  or  other 
trees,  or  any  furze  on  the  plaintiff's  lands  through 
which  the  said  road  passed,  or  committing  any  otto 
acts  of  waste  thereon.  And  that  the  defendants 
might  be  decreed  to  make  due  compensation  to  the 
plaintiff  for  the  trees  so  cut  by  them  or  by  their 
order,  and  for  all  damage  thereby  occasioned. 

Osborne  Morgan,  Q.  C.  and  ii  H.  Sandys,  for  the 
plaintiff,  contended  that  there  was  no  right  in  the 
highway  board  to  cut  or  remove  the  trees  in  ques- 
tion, and  cited  the  5  &  6  WilL  4,  c.  50,  s.  64.  which 
enacted,  "  That  no  tree,  bush,  or  shrub,  shall  here- 
after be  planted  on  any  carriage-way  or  cartway,  or 
within  the  distance  of  fifteen  feet  from  the  centre 
thereof:  but  the  same  shall  respectively  be  cat 
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down,  grabbed  ap^  and  carried  away  by  the  owner 
or  occupier  of  the  Und  or  soil  within  twenty-one 
days  after  notice  to  him  or  his  agent  by  the  sur 
vejor,  on  pain  of  forfeiting,  for  every  neglect,  the 
sum  of  103.**  The  case  of  Jenny  t.  Brook,  13  L.  J. 
876,  Q.  B.  was  referred  to.  It  was  also  contended 
that  by  nonuser  the  public  had  waived  their  right 
to  the  road,  as  originally  laid  out,  and  were  now 
only  entitled  to  the  twenty-five  feet,  which  had 
become  the  via  trita. 

E.  E,  Kay,  Q.  C.  and  C.  R  Freeling,  for  the  defen- 
dants, cited 

Sheppard's  Tonohstone,  97 ; 

41  (ieo.  3,  0. 109  ; 

Rex  V.  Wright,  3  B.  A  Ad.  681 ; 

Vooght  V.  Winch,  2  B.  &  Aid.  662 ; 

Rex  V.  Inhabitants  of  Hatfield,  4  A.  &  E.  156 ; 

Rex   V.    Inhabitants   of  8t,  Jameses,  Taunton, 

Selw.N.  P.  (1869),  1264; 
Reg.    V.   United    Telegraph  Company,  31  L.  J. 

166.  M.  C. ;  5  L.  T.  Bep.  N.  S.  338 ; 
Reg,  V.  Train,  31  L.  J.  169,  M.  C. ;  6  L.  T.  Bep. 
N.  S.  380. 
And  contended  that  the  defendants  had  a  right  to 
eat  and  remove  the  trees,  and  also  that  the  right  of 
the  pablic  to  the  whole  fifty  feet  of  the  road 
remained  nndistarbed. 

O.  MorpoHj  Q.  C.  replied. 

The  Vicb-Ghanobllor  said:— In  this  case  the 
defendants  are  a  highway  board,  and  as  such  have 
the  costody  of  the  highway  through  Leybrook  Com- 
mon, which  was  set  out  by  the  Enclosure  Commis- 
sioners in  1811  to  be  of  a  width  of  50ft.  About 
25ft.  have  become  by  usage  the  vui  trita,  but  the 
whole  50ft.  have  been  assigned  by  the  commis- 
sioners, in  pursuance  of  their  authority,  as  the  public 
highway.  During  the  last  twenty-five  or  twenty- 
six  years  trees  have  been  allowed  to  grow  within 
the  limit  of  50ft.,  and  have  attained  a  considerable 
size.  The  defendants  cut  down  some  of  these  trees, 
and  this  bill  was  filed  to  restrain  them  from  cutting 
what  Temained  uncut.  Prim'i  /acie  the  guardians 
of  the  highway  have  a  right  to  cut  down  any  trees 
which  are  a  permanent  obstruction  to  the  use  by  the 
pablic  of  any  part  of  the  highway.  The  right  of  the 
pablic  was  not  limited  to  that  part  only  which  was 
used  as  the  tna  trita;  the  whole  50ft.  had  been 
dedicated  to  the  public,  and  they  bad  a  right  to 
have  the  whole  w*dth  of  the  road  preserved  from 
obstruction.  The  plaintiff's  case  was  that  he  had 
purchased  in  1866  the  land  on  eacii  side  of  and 
intersected  by  the  road.  That  would  mean  the  road 
as  allotted  by  the  commissioners.  But  then  he  went 
on  to  say  that  the  road  was  limited  to  the  25ft. 
actually  used  by  the  public,  and  mentioned  certain 
acta  of  ownership,  such  as  catting  and  trimming  the 
trees  performed  by  himself  and  his  predecessors  in 
title,  to  show  that  the  right  of  the  public  to  anything 
beyond  the  25ft.  mu^t  be  considered  as  abandoned 
and  extinguished.  Assuming  that  the  plaintiff  had 
whatever  righu  Lord  Malmesbury  had,  either  as 
lord  of  the  manor  or  as  owner  of  the  adjoining  pro- 
perty, many  of  the  act9  of  ownership  which  were 
relied  upon  by  the  plaintiff,  were  those  to  which 
owners  of  land  adjoining  a  highway  were  entitled 
under  the  Enclosure  Act.  By  merely  allowin:;  these 
trees,  which  only  made  their  apx)earance  25  or  26 
yeara  ago,  to  grow  undisturbed  until  1868,  it  could 
not  be  held  that  the  rights  of  the  public  over  the 
whole  50ft.  originally  set  out  as  the  width  of  the 
road  had  become  extinguished.  The  same  rights 
which  belonged  to  the  public  over  this  ground  in 
1811,  belonged  to  them  in  1868,  when  the  acts  com- 
plained of  were  done.  The  plaintiff  therefore  had 
no  right  to  file  this  bill  to  restrain  the  cutting  and 
removing  of  thate  treea,  which  were  an  obstruc- 


tion to  the  highway.  The  plaintiff  had  not 
even  made  out  in  a  satisfactory  manner  tg  the 
court  that  he  had  a  good  title  to  the  soil  on  which 
the  trees  in  question  were  growing,  he  merely 
asserts  his  right  to  the  land  on  each  side  of 
and  intersected  by  the  highway.  If  the  bill  had 
included  the  property  in  the  trees  so  as  to  entitle 
the  plaintiff  to  his  action  of  trover  for  the  trees 
after  they  were  cut,  I  might  have  had  to  give  more 
consideration  to  this  part  of  the  case,  but  being 
clearly  of  opinion  that  the  plaintiff  has  failed  upon 
the  case  alleged  by  his  bill,  and  that  the  rights  of 
the  public  to  the  whole  fifty  feet  of  the  road  re- 
mains unaffected,  the  bill  must  be  dismissed  with 
costs,  but  without  prejudice  to  the  right  of  action 
(if  any)  which  the  plaintiff  may  have  in  respect  to 
the  sale  or  removal,  for  the  purpose  of  sale,  of  the 
trees  in  question.  This  court  has  no  jurisdiction  to 
restrain  a  mere  trespass  unaccompanied  by  waste. 

Solicitors  for  the  plaintiff,  Sandys  and  £M>ti. 

Solicitors  for  the  defendants,   Vizard,    Crowder^ 
Anstisy  and  Young, 


OOU&T  OF   aTTEEN'S  BENCH. 

Reported  by  T.  W.  Bauhobrs  and  J.  Shokr.  Esqn.* 

BarriBters-at-Law . 

Tuesday,  Nov.  23,  1869. 

Ex  parte  Markhah. 

Magistrate — Stating  a  case —  Ground  of  appeal  not  dis' 
tinctfy  raised  before  him — 20  ^21  Vict,  c.  43. 

A  magistrate  cannot  refuse  to  state  a  case  on  the  ground 
that  an  objection  has  not  been  formally  brought  to  his 
notice,  where  the  objection  is  of  such  a  kind  as  goes  to 
the  root  of  the  whole  matters  before  him  for  adjudica- 
tion, ana  one,  therefore,  which  he  must  be  presumed  to 
have  known. 

In  making  absolute  a  rule  to  wmpel  a  magistrate  to  state 
a  case  under  such  circumstances,  the  court  refused  to 
aUow  the  cq^ellant  the  costs  of  the  rule,  because  he 
had  not  raised  the  objection  distinctly  before  the  mayis* 
trate. 

In  this  case  Tayler  had  obtained  a  rule  calling  on 
Mr.  Dayman,  a  police  magistrate,  to  show  cause 
wby  he  should  not  state  a  case,  pursuant  to  20  &  21 
Vict.  c.  43. 

The  applicant  was  a  broker  employed  on  the 
22nd  April  1869,  by  a  company  incorporated  under 
the  Companies  Act  1862  (25  &  26  Vict.  c.  89),  to 
make  a  distress  on  the  goods  of  one  Howard 
Augustus  Hanrott,  who  was  a  tenant  of  the  com- 
pany, for  one  quarter's  rent.  He  headed  the  inven- 
tory of  the  goods  so  distrained  with  a  notice  in  the 
following  terms  :  '*  Mr.  Howard  Augustus  Hanrott. 
Take  notice  that  by  the  authority  and  on  behalf  of 
your  landlord,  Wm.  Nash,  secretary  to  the  Fulham 
Building  Society,  I  have  this  22nd  day  of  April,  in 
the  year  of  our  Lord  1869,  distrained,  &c." 

Sect.  41  of  the  Ck)mpanies  Act  1862  provides  that— 
"  Every  limited  company  under  this  Act.  whether 
limited  by  shares  or  guarantee,  shall  have  its  name 
mentioned  in  legible  characters  in  all  notices,  ad- 
vertisements, and  other  official  publications  of  such 
company."  , 

Sect.  42  enacts  that — **  If  any  director,  manager, 
or  officer  of  such  company,  or  any  person  on  its 
behalf,  issues  or  authorises  the  issue  of  any  notice, 
advertisement,  or  official  publication  of  such  com- 
pany, wherein  its  name  is  not  mentioned  in  manner 
aforesaid,  he  shall  be  liable  to  a  penalty  of  50/." 

The  magistrate  was  of  opinion  that  the  defendant 
was  a  person  acting  un  behalf  of  the  society  in  the 
exercise  of  an  important  privilege,  viz.,  the  right  of 
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distraining,  and  that  be  was  bound  to  disclose  the 
true  name  of  his  principal  in  the  notice  of  distress 
which  the  law  required  him  to  deliver  to  the  plain- 
tiff, and  conyicted  the  defendant  in  the  mitigated 
penalty  of  15/.  On  being  afterwards  applied  to  to 
state  a  case  for  the  opinion  of  a  Superior  Oourt, 
the  learned  magistrate  refused. 

B,  Wildey  Wright  now  showed  cause  against  the 
rule. — According  to  the  affidavit  of  Mr.  Hanrott 
the  point  wheth<^r  a  broker  serving  a  notice  of  dis- 
tress is  such  an  officer  or  person  as  is  alluded  to  in 
sect.  42  of  the  Companies'  Act  1862,  was  never 
taken  before  the  magistrate.  If  the  point  were 
taken  it  must  have  been  raised  in  the  most  incidental 
manner.  [Blackburn,  J.— It  seems  to  lie  at  the 
bottom  of  the  whole  matter.]  It  was  held  in  Purkis 
T.  Huxtable,  28  L.  J.  221,  M.  C,  that  upon  the  argu- 
ment of  a  case  stated  by  justices  under  the  20  &  21 
Vict.  c.  42,  the  appellant  will  not  be  allowed  to  take 
objections  which  were  not  raised  before  the  justices  ; 
and,  therefore,  where  the  appellant  was  charged  with 
knowingly  permitting  persons  of  bad  character  to 
meet  in  his  house,  and  the  only  defence  suggested  be- 
fore the  justices  was  that  the  persons  were  there  only 
for  the  purpose  of  obtaining  refreshment,  and  there- 
fore that  the  appellant  onnld  not  be  convicted,  the 
court  refused  to  hear  an  objection  that  the  appellant 
knew  that  the  persons  in  his  house  were  bad 
characters.  Crompton,  J.  said  to  the  counsel  for  the 
appellant,  "  We  are  asked  to  decide  upon  the  facts 
with  reference  to  the  objection  stated  before  the 
justices.  The  point  you  now  raise  was  not  men- 
tioned before  them.*'  [Blackburn,  J. — The  point 
in  that  case  was  one  to  be  determined  by  evidence 
of  facts,  and  so  differs  from  that  involved  in  the 
present  case,  where  all  the  facts  are  admitted.]  It 
is  submitted  that  whether  the  point  be  one  of  law 
or  fact,  if  it  is  not  raised  before  the  magistrate,  it 
cannot  afterwards  be  raised.  [Blackburn,  J.— 
There  is  a  great  difference  between  an  objection 
which  can  be  met  and  cured  at  the  time,  and  one 
which  could  not  be  cured  by  any  evidence  taken  at 
the  time.  Lush,  J.— Suppose  the  case  of  a  ruling 
at  Nisi  Prius,  and  counsel  took  no  legal  objection  at 
the  time,  would  that  prevent  him  from  afterwards 
objecting  to  the  ruling  of  the  judge  in  point  of  law  ?] 

TayleTy  in  support  of  the  rule,  was  not  called  upon. 

Cockburn,  C.  J. — The  magistrate,  like  the  judge, 
is  bound  to  know  the  law,  and  if  he  sees  the  exist- 
ence of  any  fatal  objection,  even  though  that  objec- 
tion is  not  taken  by  either  of  the  parties,  it  is  the 
duty  of  the  magistrate  to  act  on  what  he  knows  to 
be  the  law.  I  think,  h(  wever,  that  there  should  not 
be  any  costs  allowed  in  this  case,  because,  though 
the  point  must  inevitably  have  been  mentioned 
before  the  magistrate,  it  was  not  brought  before 
him  in  the  manner  in  which  it  ought  to  have 
been,  and  properly  discussed.  If  it  had,  the  magis- 
trate might  have  come  to  a  different  conclusion. 

Blackburn,  Mbllor,  and  Lush,  J  J.,  concurred. 

Rule  abtohite. 

Attorneys  for  the  appellant,  Norris,  Alkru,  and 
Carter, 


Thursday,  Jan,  27,  1870. 

Rbo.  v.  Thb  Mayor  and  Assessors  of  Monmouth  ; 

Rbo  V,  The  Mayor  and  Assessors  of  Bolton. 

Municipal  corporation  —  Burgest  Hat  —  Obfectiona  to 
burgtssM — Sufficiency  of  notice  of  objection. 

The  notice  of  objection  to  a  voter  being  retained  upon 
the  burgess  list  need  not  state  the  parish  in  which  the 
objector  resides. 

Where,  therefore,  the  objector  described  himself  as  '*  of 
Glendower-street,  in  the  borough  of  Monmouth,  on  the 
buraess  list  of  the  said  borough  for  a  house  described 
to  be  situate  in  Abnshouse-street,  in  the  said  borough .-" 

Held,  a  good  description. 

In  such  a  notice  it  is  not  necessary  to  describe  the 
qualifying  property  of  the  butgess  objected  to. 

Where,  therefore,  the  notice  was  as  follows :  **  /  hereby 

give  you  notice  that  I  object  to  the  name  of  Robert 

Gooden,   Bridge-street,    in    the  township  of    Great 

Bolton,"  ffc,  not  naming  the  nature  of  the  qualifying 

property  : 

Held,  sufficient. 

In  the  first  of  these  cases,  a  rule  had  been  obtained 
calling  upon  the  mayor  and  assessors  of  the  borouf^h 
of  Monmouth  to  show  cause  why  a  writ  of  mandamus 
should  not  issue  directed  to  them,  commanding  them 
to  hold  a  court  and  hear  the  objections  of  one  Henry 
Evans,  to  the  name  of  James  Beach  and  twenty- 
one  other  persons  as  not  being  entitled  to  hare  their 
names  retained  on  the  list  of  burgesses  for  the  said 
borough,  and  proceed  to  revise  such  list  accordingly. 

It  appeared  that  one  Henry  Evans,  a  burgess  of 
the  borough  of  Monmouth,  in  due  time  prior  to  the 
last  revision  of  the  burgess  list  for  the  said  borough, 
gave  notice  of  objection  to  one  James  Beach  and 
twenty-one  other  persons  as  not  being  entitled  to 
have  their  names  retained  on  the  burgess  list  of  the 
said  borough 

At  the  revision  before  the  mayor  and  assessors, 
upon  the  first  name  objected  to  being  called  an 
objection  was  taken  that  the  notice  of  objection  was 
bad,  inasmuch  as  it  did  not  state  the  parish  in  which 
the  objector  was  rated  for  his  qualifying  premises ; 
and  the  court  having  held  the  objection  to  oe  good, 
the  objection  against  this  burgess,  and  the  whole  of 
the  burgesses  objected  to  by  the  notice  (which  were 
similar  in  form)  were  retained  upon  the  burgess 
list.  It  further  appeared  that  the  borough  of 
Monmouth  is  not  divided  into  wards — that  it  con- 
sists of  the  parish  of  Monmouth  and  a  part  of 
another  parish,  and  that  the  burgess  list  contains 
611  names. 

By  sect.   17  of  the  5  &  6  Will.  4,  c.  76  (The 

Municipal  Corporation  Act)  it  is  enacted  that — 

Any  person  whose  name  shall  have  been  inserted  in  aoj 
bnrgress  list  for  anv  boroug^fa  maj  object  to  any  other  penon 
as  not  being  entitled  to  hare  his  name  retained  m  the 
burgess  list  for  the  same  borough,  and  every  person  so 
objecting  shall,  on  or  before  the  15th  Sept.  in  eveiy  year, 
give  to  the  town  derk  of  such  borough,  and  also  give  to  the 
person  objected  to,  or  leave  at  the  premises  for  which  he 
■hall  appear  to  be  rated  in  the  burgess  list,  notice  thereof  in 
writing  according  to  the  form  No.  3  in  the  said  achedute  D, 
or  to  the  like  effect,  kc 

Sect.  18  enacts: 

That  the  mayor  and  the  two  assessora  hereinafter  men- 
tioned to  be  chosen  in  evezy  year  by  tiie  burgesses  of  eveiy 
borough  shall  hold  an  open  court  within  sn^  boroagh  for 
the  purpose  of  revising  the  said  burgess  lists.  .  .  .  And 
where  the  name  of  any  person  inserted  in  any  one  of  the  nid 
lists  shall  have  been  duly  objected  to,  and  the  person  object* 
ing  shall  appear  by  himself  or  by  some  one  on  his  behalf  in 
support  of  such  objection,  the  oourt  shall  requireproof  of 
thequalificationof  the  person  so  obpeoted  to.  .  .  .  novided 
always  that  no  person's  name  shall  be  inserted  by  the  rn^yor 
in  any  such  list  or  shall  be  expunged  therefrom,  except  in 
the  case  of  death,  unless  notice  shall  have  been  giveu  as  ii 
hereinbefore  zequired  in  each  of  the  said 
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The  19th  section  gives  the  mayor  and  assessors 
power  upon  the  hearing  to  **  determine  upon  the 
validity  of  such  claims  and  objections."  The  form 
No.  3  in  section  D  seta  out  the  particulars  of  the 
signature  of  the  objector  thus— 

(Signed)  John  Abhton  of  [here  state  the  place  of 
abode  and  property  for  which  he  is  said  to  be  rated 
M  the  burgess  list]. 

The  objector  in  the  present  case  had  described 
himself  under  his  signature  as,  "  of  Glendower-street 
in  the  borough  of  Monmouth^  in  the  burgess-list  of  the 
said  borough  for  a  house  described  to  be  situate  in  AlmS' 
kouse-streetf  tn  the  said  borough" 

Maenamara  showed  cause. — ^The  notice  of  objec- 
tion was  bad  in  not  describing  the  house  he  occupied 
as  of  any  parish.  This  was  altogether  a  question 
for  the  mayor  and  assessors,  and  they  having  decided 
this  court  will  not  interfere.  The  24  th  section  of  the 
1  Vict.  c.  78,  which  gives  a  claimant  a  power  to 
come  to  this  court  for  a  mandamus  to  have  his 
name  inserted  or  restored  where  it  has  been  rejected 
by  the  mayor  and  assessors,  does  not  contemplate  or 
provide  for  a  case  like  the  present,  and  in  the  By  the 
case,  5  Ad.  &  Ell.,  832,  which  was  decided  before 
the  1  Vict.  c.  78  came  into  operation,  it  was  held 
that  this  court  had  no  power  to  grant  a  mandamus 
in  such  a  case.  [Lush,  J. — He  describes  his  quali- 
fication as  it  appears  in  the  burgess  list.  Cock- 
burn,  C.  J. — Is  this  not  a  declining  of  jurisdiction. 
LcsH,  J. — If  this  were  merely  a  question  of  fact, 
this  court  could  not  interfere ;  but  here  it  is  a  ques- 
tion of  lawj  The  case  of  Reg.  v.  The  Mayor  of 
Harwich,  1  £11.  &  Bl.  617,  is  in  point.  He  also  re- 
ferred to  and  endeavoured  to  distinguish  Reg.  v.  The 
Mayor  of  Rochester^  27  L.  J.  45,  Q.B. 

Quoin,  Q.  C.  and  E.  Williams,  in  support  of  the 
rule,  were  not  called  upon. 

The  court,  before  pronouncing  judgment,  pro- 
ceeded to  hear  the  case  of 

Reg.  v.  The  Mayor  and  Assessors  of  Bolton. 

This  was  a  rule  calling  upon  the  Mayor  and 
assessors  of  the  borough  of  Bolton  to  show  cause 
why  a  writ  of  mandamus  should  not  issue  directed  to 
them  commanding  them  to  hold  a  court  and  hear 
the  objections  of  William  Ellison,  to  certain  other 
persons  as  not  being  entitled  to  have  their  names 
retained  on  the  lists  of  burgesses  for  the  said 
borough,  and  proceed  to  revise  such  lists  accord- 
ingly. 

In  this  case  one  William  Ellison,  a  burgess  of  the 

borough  of  Bolton,  had  given  notices  of  objection  in 

respect    of    1696    persons,   and    the  question   was 

whether  his  notices  of  objection  as  applicable  to 

nearly  700  of  these  were  valid  ?    The  following  was 

one  of  the  forms : 

Exohanire  Ward. 
NoUoeof  Objection. 
To  the  town  clerk  of  the  borough  of  Bolton,  in  the  oonnty 
of  Lancaster. 

I  hereby  give  you  notice  that  I  object  to  the  name  of 
Robert  Gooden.  Bridsre-street,  in  the  township  of  Oreat 
Bolton,  in  the  borough  of  Bolton,  being  retained  on  the 
burgeu  list  of  the  borough  of  Bolton. 
Dated  14th  Sept.  1860. 

Signed,  William  EUison,  of  4,  Knight-street,  Little 
Bolton  (late  of  140  and  142,  Higher  Bridge- 
street,  Little  Bolton), in  the  borough  of  Bolton. 
Bated  for  house  4,  Knight-street,  Little  itolton, 
in  the  borough  of  Bolton  in  the  county  of  Lan- 
caster. 

At  the  revision  it  was  objected  that  the  notice 

was  bad  inasmuch  as  it  did  not  state  the  nature  of 

the  property  rated  as  described  in  the  burgess  \Ui, 

which  was  "  warehouse."   The  mayor  and  assessors 

being  of  opinion  that  this  objection  was  valid  and 

the  notice  of  objection  bad,  retained  the  name  of  the 


party  objected  to,  as  also  the  names  of  the  other 
parties  with  reference  to  whom  there  were  similar 
notices. 

The  form  No.  3  in  Schedule  D  of  the  5  &  6 
Will.  4,  c.  76,  is  as  follows : 

No.  3. — Notice  of  Objection. 

To  the  town  derk  of    the  borough  of  \w  io  ths 

person  ohieded  to,  as  the  cote  may  he], 

I  hereW  giro  you  notice  that  I  otiject  to  the  name  of 
Thomas  Bates,  of  Brook's  Farm,  in  the  parish  of 
[deecrO)*  the  person  objected  to,  as  described  xn  the  bvrgeea  lut] 
being  retained  on  the  burgess  list  of  the  borough  of 

Dated,  &c. 

By  sect.  1 5  the  overseers  are  to  make  out  a  bur- 
gess list  according  to  the  form  No.  1  D,  and  to 
deliver  the  same  to  the  town  clerk,  which  he  is  to 
have  printed  and  published — and  according  to  such 
form  there  are  three  columns :  1.  For  the  name  of 
the  burgess ;  2.  The  nature  of  the  property  rated ; 
3.  The  street)  lane,  or  other  place  in  the  parish, 
where  the  property  is  situated,  for  which  the  burgess 
is  rated.  The  town  clerk  also  is  to  make  out  and  pub- 
lish a  list  af  all  persons  objected  to,  according  to 
No.  5  in  Schedule  D,  which  form  has  four  columns  ; 
1.  Name  of  the  person  objected  to;  2.  Nature  of 
the  property  for  which  he  is  now  rated;  3.  Situation 
of  the  property  for  which  he  is  said  to  be  now  rated 
in  the  overseers*  list ;  4.  Parish  in  which  is  the  pro- 
perty for  which  he  is  now  said  to  be  rated  in  the 
overseers'  list. 

HoUcar,  Q.C.  and  J.  Edwards  showed  cause. — The 
objection  is  that  the  voters  in  these  cases  were  not 
duly  described.  The  description  of  the  qualifying 
property  ought  to  be  inserted  in  the  notice  of 
objection.  [Cogkburn,  C.  J. — The  property  is  not 
required  to  be  described,  but  only  the  person. 
Mbllor,  J. — It  is  only  necessary  to  identify  the 
burgess.]  The  form  in  schedule  D  says.  ^*  describe 
the  person  objected  to  as  described  in  the  burgess  list." 
[Mellor,  J. — The  statute  makes  the  most  signal 
difference  in  the  two  parties.  As  regards  the 
objector,  he  must  describe  the  property  for  which 
he  is  rated ;  but  as  regards  the  party  objected  to 
he  must  merely  be  described  as  in  the  burgess  list.] 
The  mayor  and  assessors  have  decided  the  question 
which  was  properly  for  their  consideration,  and 
they  have  not  declined  jurisdiction.  [Black- 
born,  J. — If  you  think  that  is  an  answer,  you 
can  make  it  upon  a  return  to  the  writ.  Cock- 
burn,  C.  J. — The  mayor  and  assessors  have  re- 
quired a  condition  precedent  to  be  observed  which 
the  Legislature  does  not  require.  Lush,  J. — 
It  is  their  duty  to  decide  upon  the  facts ;  but  if 
this  court  finds  that  a  valid  notice  has  been  given, 
to  which  the  mayor  and  assessors  will  give  no 
effect,  it  is  a  case  for  its  interference.]  This 
court,  however,  will  exercise  its  discretion,  and  will 
not  grant  the  writ  where  manifest  inconvenience, 
as  in  this  case,  will  result.  All  difficulty  will  be  cured 
at  the  next  revision  in  November. 

Manisty,^  Q.  C,  and  Watkin  WilliamM,  were  not 
called  on. 

CocKBUBN,  C.  J. — I  am  of  opinion  that  the  mayor 
and  assessors  in  each  case  were  clearly  wrong.  The 
notice  of  objection  required  by  the  statute  only  need 
contain  the  description  of  the  burgess  objected  to, 
and  not  a  description  of  the  property,  whilst  as  re- 
gards the  objector  it  is  necessary  that  his  qualify- 
ing property  should  be  described.  The  Legislature 
requires  a  description  of  the  property  in  the  one 
case,  and  not  in  the  other.  Each  notice  of  objec- 
tion, then  fore,  was  good  according  to  the  provi- 
sions of  the  statute.  The  question  then  arises, 
whether  or  not  the  decision  of  the  mayor  and 
assessors  is  final?  I  think  that  it  is  not.  I  am 
of  opinion  that  they  imposed  a  condition  upon 


278 


MAaiSTBATES'  OA^S 


Q.  B.] 


Ex  parte  Isiablla  Colb. 


[Q.B. 


the  objectors  not  warranted  by  law,  and  that 
in  refusing  to  act  upon  the  objections  they  in  fact 
declined  to  exercise  jurisdiction.  I  do  not  at  all 
mean  to  say  that  if  a  question  of  fact  had  arisen, 
and  they  had  decided  upon  it,  their  jugdment  would 
not  have  been  final,  but  where  as  in  these  casps  the 
whole  question  turns  upon  a  view  of  the  notice 
itself,  I  think  their  conduct  amounts  to  a  declining 
of  jurisdiction.  The  only  other  question  then  is  as 
to  our  discretion  in  awarding  the  mandamus.  It  is  said 
that  as  it  will  be  inconvenient  to  hold  another  revi- 
sion, we  ought  not  to  grant  the  writ;  and  I  admit  that 
if  the  question  only  went  to  the  dealing  with  a  very 
few  voters,  it  might  not  be  worth  while  to  disturb 
the  present  state  of  things.  But  that  is  not  so  here, 
for  we  find  that  a  very  large  number  of  burgesses 
have  been  objected  to,  and  the  result  may  very 
seriously  affect  the  burgess  roll,  so  much  so  probably 
as  upon  an  election  actually  to  turn  the  scale.  The 
writ  therefore  ought  to  go. 

Blackbubn,  J. — I  am  of  the  same  opinion.  Both 
oases  stand  upon  the  same  footing.  The  17th  sec- 
tion requires  a  burgess  objecting  to  another  to  give 
a  certain  notice,  and  then  by  a  subsequent  section 
the  mayor  and  assessors  are  to  entertain  the  objec- 
tion. They  had,  therefore,  a  duty  to  see  that  the 
notice  was  a  proper  one  But  what  they  have  done 
is  this— the  notice  being  in  the  precise  form  di- 
rected by  the  statute,  they  have  taken  it  into  their 
heads  to  require  something  more,  and,  therefore, 
refused  to  act  upon  it.  Now,  was  that  a  declining 
of  jurisdiction  ?  I  think  that  it  was.  If  an  inferior 
jurisdiction  refuses  to  hear  when  it  should  hear, 
this  court  interferes  to  compel  it  to  do  so.  Then  as 
to  our  discretion  not  to  grant  this  suit.  If,  indeed, 
this  were  a  matter  of  very  little  consequence  it 
might,  perhaps,  be  better  not  to  disturb  the  boroughs, 
but  considering  the  number  of  persons  to  be  affected, 
I  think  that  the  writ  should  go. 

Mbllor,  J. — I  am  also  of  the  same  opinion 
What  the  mayor  and  assessors  have  really  done  is 
to  impose  a  condition  which  the  statute  does  not 
require,  and  so  they  have  prevented  an  inquiry 
upon  which  they  ought  to  have  entered.  They 
have,  in  fact,  declined  jurisdiction. 

LuBH,  J.— I  am  entirely  of  the  same  opinion. 

Rules  absolute. 

Reg.  V.  Mayor  of  Monmouth — Attorney  for  the 
Crown,  John  S.  WWinnts^  Monmouth. 

Reg.  V.  The  Mayor  of  Boltoa — Attorney  for  the  de- 
fendants, Hinnellj  town  clerk,  BoUou. 


Monday,  Jan.  81,  1670. 

Ex  parte  Isabella  Cole. 

Imprisonment—  Costs  of  an  appeal  at  quarter  sessions — 
82  ^  33  Vict.  c.  62,  s.  4. 

By  the  Debtors'  Act  1869  (32  ^  33  Vict.  c.  62)  it  is  by 
sect.  4  enacted  that  *'  with  the  exceptions  hereinafter 
mentioned,  no  person  shall  after  the  commencement  of 
this  Act  be  arrested  or  imprisoned  for  making  drfauh 
in  payment  of  a  sum  of  money*'  and  then  follow 
certain  exceptions,  one  of  which  is,  "  Default  in  pay- 
ment of  any  sum  recoverable  summarily  before  a  justice 
or  justices  of  the  pexice :" 

Held^  that  costs  of  an  appeal  ordered  by  the  quarter 
sestiions  are  within  this  exception. 

Where,  therefore,  upon  an  appeal  against  an  order  of 
affiliation  the  quarter  sessions  quashed  the  order  with 
costs,  and  the  respondent  was  afterwards  committed  to 


prison  for  two  months  in  default  of  payment  of  ssuk 
costs: 

Held,  that  she  was  lawfully  committed. 

This  was  a  rule  calling  upon  the  Rev.  George 
Henry  Pratt  to  show  cause  why  a  writ  of  habeas 
corpus  should  not  issue  to  bring  up  one  Isabella  Cole, 
now  a  prisoner,  and  why,  in  the  event  of  the  rule 
being  made  absolute,  she  should  not  be  discharged 
from  custody  without  being  actually  brought  up. 

It  appeared  that  the  applicant,  Isabella  Cole,  had 
obtained  an  order  of  affiliation  against  the  Rer. 
George  Henry  Pratt,  against  which  he  appealed  to 
the  quarter  sessions,  and  that  upon  the  bearing  the 
order  was  quashed  with  costs,  and  that  subsequently 
in  due  form  she  was  apprehended  under  a  wairant 
of  a  justice  and  committed  to  prison  for  the  period 
of  two  months  in  default  of  payment  of  such  costs. 

By  the  7  &  8  Vict.  c.  101,  sect.  4,  a  power  of 
appeal  is  given  against  an  order  of  afiUiatioo,  **  waA 
the  justices  in  such  quarter  sessions  assemUed 
.  .  .  shall  thereupon  hear  and  determine  such 
appeal,  and  shall  order  such  costs  to  be  paid  by 
either  party  as  to  them  or  him  may  seem  fit." 

By  the  12  &  13  Vict,  c  45,  s.  6  (commonly  called 
Bains's  Act)  it  is  enacted— 

That  upon  any  appeal  to  anj  ooort  of  gensni  or  quarter 
sessioiiB  of  the  peace,  the  ooort  before  whom  the  same  ahall 
be  brought,  may,  if  it  thiuk  fit,  order  and  direct  the  party 
or  porties  against  whom  the  same  shall  be  directed,  to  pay 
to  the  other  party  or  parties  ouch  costs  and  chargea  as  may 
to  such  court  appear  jnat  and  reasonable,  sadli  costs  to  he 
recoverable  in  the  manner  provided  for  the  reoovery  of  costs 
upon  an  appeal  against  an  order  or  conviction  by  an  Act 
passed  in  tne  tweffth  year  of  Her  Majesty's  reign,  intiUtled, 
'*  An  Act  to  facilitate  the  performance  of  tne  daties  of 
justices  of  the  peace  out  of  sessions  within  England  and 
Wales  with  respect  to  summary  convictions  and  orders." 

By  the  statute  last  referred  to  (11  &  12  Vict 
c.  43,  s.  27),  it  is  enacted  that — 


If  upon  any  such  appeal  the  ooort  of  quarter 

shall  order  either  iMirty  to  pay  costs,  such  order  shall  direct 
such  costs  to  be  paid  to  the  derk  of  the  peace  of  such  court, 
to  be  by  him  paid  over  to  the  party  entitled  to  the  same, 
and  shall  state  within  what  time  such  costs  shuil  be  paid ; 
and  if  the  same  shall  not  be  paid  within  the  time  so  limited, 
and  the  party  ordered  to  pa^  the  same  shall  not  be  bound 
by  any  reoogrniaance  conditioned  to  pay  such  costs,  such 
clerk  of  the  peace,  or  his  deputy,  upon  application  of  the 
party  entitled  to  such  costs,  or  of  any  person  on  his  behalf, 
and  ou  payment  of  a  fee  of  \».  shall  grant  to  the  party  so 
applying  a  certificate  that  such  costs  have  not  beai  paid ; 
and  upon  production  of  such  certificate  to  any  jnstioeor 

iustices  oi  the  peace  for  the  same  county,  riding,  division, 
iberty,  city,  borough,  or  place,  it  shall  be  hiwful  for  him  or 
thorn  to  eiiiforce  the  payment  of  such  costs  by  warrant  of 
distress  in  manner  aforesaid,  and  in  default  of  distress  he 


or  they  ma^  commit  the  party  a^painst  whom  such  warrant 
shall  have  lasued  in  manner  herembefore  mentioned  for  any 
time  not  exceeding  three  calendar  months,  nnlrss  ths 
amount  of  such  costs  and  all  costs  and  charges  of  distresa, 
and  also  the  costs  of  the  commitment  and  conveying  of 
the  said  party  to  prison,  if  such  justice  or  justices^uian 
think  fit  so  to  order  (the  amount  tnereof  being  ascertained 
and  stated  in  such  commitment)  shall  be  sooner  paid. 

By  the  32  &  33  Vict  c.  62  (The  Debtors*  Act, 
1869)  it  is  (sect.  4)  enacted,  that— 

With  the  exceptions  hereinafter  mentioned,  no  person 
shall,  after  the  commencement  of  this  Act,  be  ar-ested 
or  imprisoned  for  making  default  in  payment  of  a  snm 
of  money.  There  shall  be  excepted  from  the  operation 
of  the  above  enactment: — (1)  I>efault  in  pajmsi&t  of  a 
penalty,  or  sum  of  money  in  the  natore  of  a  penal^  other 
than  a  penalty,  in  respect  of  any  contract.  (2)  De&alt  in 
payment  of  any  som  recoTerable  snmmaiily  before  a  jastice 
or  justices  of  the  peace,  ftc.,  &c. 

The  proceedings  taken  against  the  applicant  were 
in  conformity  with  the  foregoing  enactments. 

Seymour,  Q.  C,  and  Hopwood  showed  cause. — Thfe 
question  iswhether  an  order  of  quarter  sessions  for  the 
coste  of  an  ap]ieal  comes  within  the  operation  of  the 
second  exception  in  sect.  4  of  the  32  &  33  Vict,  c  62? 
Can  it  be  said  that  a  person  who  is  so  ordered  to 
pay  costs  is  a  debtor  in  any  sense  ?  The  Act  was 
passed  to  relieve  debtors  from  imprisonnient,  and 
not  those  who  are  not  in  that  relation.    [Cockbubv, 
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ExparU  ISABBLLA   COLB. 


[Q.B. 


C.  J. — Can  it  be  said  that  the  iuuiog  of  a  warrant 
upon  a  judgment  of  the  quarter  sessions  is  a 
neovtring  of  the  amount?]  It  would  seem  to 
be  80;  both  the  words  reooverabU  and  recovery 
are  mentioned  in  the  6th  section  of  Bains  s 
Act,  and  that  section  points  out  the  mode  of 
leooTery,  namely,  bj  the  course  enacted  by  the 
27th  section  of  Jervis*s  Act.  So  that  the  issuing  of 
the  warrant  by  the  justice  would  seem  to  be  in- 
tended by  the  Legislature,  as  the  process  by  which 
the  costs  are  recovered.  The  recent  Act  has  refer- 
ence to  dt'bts  in  the  popular  understanding  of  the 
term.  This  is  not  a  debt  in  any  sense.  The  Legis- 
lature was  certainly  not  legislating  for  the  quarter 
sessions,  nor  would  it  be  reasonable  that  they  should 
hare  been,  for  there  was  no  grievance,  since,  under 
Jerris's  Act,  the  justice  could  imprison  for  any  time 
not  exceeding  three  months,  so  that  he  may  have 
given  the  imprisonment  for  only  a  single  day  if  he 
had  chosen.  The  committing  to  prison  is  in  the 
natore  of  a  penalty,  and  certainly  the  amount  is 
recovered  summarily.  The  meaning  of  recovering 
a  thing  is  the  obtaining  of  it. 

J,  W,  MtUor  and  JJumUg  contra. — It  has  been 
ssiomed  on  the  other  side  that  this  is  a  criminal 
proceeding,  which  it  is  not.  The  82  &  83  Vict, 
c  62,  being  an  Act  in  favour  of  the  liberty  of  the 
labject  should  be  construed  liberally.  The  words 
""  recoverable  summarily  '*  must  be  taken  to  refer  to 
that  Dumerous  class  of  cases  in  which  justices  have  a 
sammary  jurisdiction  to  hear  and  determine,  and 
where  the  party  is  summoned  to  show  cause.  The 
costs  in  the  present  case  were  not  recovered  before  a 
jastice,  but  were  leviable  by  his  warrant ;  they  had 
already  been  recovered  by  the  judgment  of  the 
quarter  sessions,  just  as  costs  in  an  action  in  a 
Superior  Court  are  recovered  by  the  judgment. 
There  is  no  doubt  some  difficulty  in  giving  to  the 
word  "recoverable"  a  perfectly  satisfactory  interpre- 
tation, but,  as  used  in  connection  with  proceedings 
before  justices,  it  should  be  taken  to  mean  those 
summary  proceedings  so  well  known  in  which  a 
party  is  summoned  to  show  cause  why  he  should  not 
be  convicted,  or  why  some  order  should  not  be 
Duule  upon  him.  The  words  "  summary  recovery  " 
are  terms  of  art,  and  meau  an  adjudication  by  jus- 
tices. 

CoGKBUBM,  C.  J. — Everything  has  been  advanced 
that  well  could  be,  but  it  fails  to  remove  the 
Tiew  that  I  have  adopted  that  this  case  does  fall 
within  the  second  sub-division  of  the  section.  It 
most  be  admitted,  certainly,  that  costs  are  within 
the  terms  of  the  first  section,  otherwise  costs  of  a 
defendant,  who  has  obtained  a  judgment  in  a 
Superior  Court,  would  not  be  within  the  statute. 
The  question  therefore,  is,  whether  or  not  these 
coito  are  within  the  exception  ?  I  think  they  are  ; 
and  I  must  say  I  should  have  been  surprised  if,  in 
an  Act  of  Parliament  for  abolishing  imprisonment 
for  debt,  where  there  are  numerous  exceptions,  this 
particular  case  should  not  have  been  mentioned  in 
express  terms  if  so  intended.  We  should  there- 
fore look  to  see  what  has  been  the  language  of  the 
Legislature  in  other  Acts  of  Parliament.  Now,  in 
both  the  former  Acts— Bains*s  Act  (12  &  13  Vict, 
c  45),  and  Jervis's  Act  ai  &  12  Vict.  c.  43)— 
where  costs  are  given  by  the  quarter  sessions,  they 
are  spoken  of  in  the  terms  as  being  ''  recoverable," 
as  in  the  present  case.  Mr.  Lumley  argues  that 
**  summary  manner  "  does  not  refer  to  such  a  case 
as  this,  but  to  that  kind  of  procedure  before 
justices  in  which  they  act  judicially,  as  where  an 
information  is  laid,  and  a  summons  issues;  but  I 
think  that  the  statute  was  intended  to  include  all 
cases  where  the  matter  was  to  be  done  before  a 
juitioo,   whether    or   not   in   the   first   instance, 


judicially  or  ministerially.  I  think,  therefore,  that 
these  costs  were  intended  to  be  exempted  from  the 
general  enactment,  and  that  the  rule  must  be 
discharged. 

Blackburn,  J. — I  am  of  the  same  opinion.  In  this 
case  the  party  was  committed  to  prison  under  per- 
fectly regular  process,  unless  the  recent  Act  renders 
it  otherwise.  The  4th  section  says,  "  with  the  excep- 
tions hereinafter  mentioned,  no  person  shall,  after 
the  commencement  of  this  Act,  bo  arrested  or  im- 
prisoned for  making  default  in  payment  of  a  sum  of 
money."  Then  there  are  certain  exceptions,  and  the 
question  is,  whether  this  case  falls  within  the  second 
exception  ?  Now  Mr.  Lumley  argues  that  the  lan- 
guage of  this  exception  applies  only  to  ordinary 
summary  convictions,  but  it  often  occurs  that  sums 
of  money  are  recoverable  summarily  before  justices 
when  there  has  been  no  hearing  of  an  information, 
such  as  granting  a  warrant  for  the  recovery  of  a 
poor  rate,  or  other  rates,  or  as  in  the  present  case 
where  costs  are  g^ven  by  the  sessions.  We 
must  certainly  take  it  that  the  Legislature 
was  aware  that  the  justices  had  power  to  im- 
prison in  such  cases.  Now  bearing  this  in 
remembrance,  the  Legislature  may  have  intended 
not  to  include  in  the  exceptions  those  cases  where 
the  imprisonment  is  upon  the  process  of  a  justice  of 
the  peace,  and  that  it  might  be  well  to  leave  that 
matter  for  the  present  as  it  is.  It  would,  indeed, 
be  remarkable  that  if  upon  a  summary  conviction 
a  party  could  be  committed  for  the  costs,  the  ex- 
ception would  not  apply  where  there  is  an  appeal 
against  the  conviction  to  the  quarter  sessions.  But 
when  we  see  how  costs  at  quarter  sessions  are  re- 
covered, and  then  refer  to  the  two  former  Acts,  we 
find  the  very  words  "  recovered"  and  "  recoverable," 
and  the  mode  indicated  by  those  Acts  of  obtaining 
the  costs  is  the  mode  adopted  in  the  present  case. 
We  may,  therefore,  fairly  say  that  the  Legislature, 
when  making  an  exception  as  to  the  power  of  im- 
prisonment, by  using  similar  words  intend  them  to 
be  understood  in  the  same  sense. 

Lush,  J. — I  am  also  of  the  same  opinion.  I  think 
this  case  is  taken  out  of  the  Act  by  the  second 
branch  of  the  exceptions  in  the  4th  section.  The 
enactment  is  in  these  terms  :  ^*  With  the  exceptions 
hereinafter  mentioned  no  person  shall,  after  the 
commencement  of  this  Act,  be  arrested  or  impri- 
soned for  making  default  in  payment  of  a  sum  of 
money."  These  words  were  obviously  advisedly 
used  instead  of  the  word  '^debt,**  to  meet  cases 
which  could  not  be  properly  considered  as  "  debts," 
such  as  the  costs  of  a  defendant  or  of  a  nonsuit. 
The  words,  indeed,  embrace  all  cases  in  which  a 
ca.  so.  might  be  issued.  Well,  then,  the  words 
apply  to  all  cases  of  costs  with  the  exceptions 
pointed  out  in  the  4th  section.  Now,  the  second 
exception  excepts  **  default  in  payment  of  any  sum 
recoverable  summarily  before  a  justice  or  justices 
of  the  peace."  Then,  wcie  the  costs  in  the  present 
case  recoverable  before  a  j  ustice  of  the  peace  ?  They 
were  ordered  by  the  court  of  quarter  sessions,  and 
the  authority  of  the  justice  to  grant  his  warrant  is 
based  on  the  12  &  13  Vict.  c.  45,  s.  6,  which  gives 
the  quarter  sessions  power  to  give  costs  upon  all 
appeals  to  be  recoverable  in  the  manner  provided 
for  the  recovery  of  costs  upon  an  appeal  against  an 
order  or  conviction  as  pointed  out  by  the  11  &  12 
Vict.  c.  43,  s.  27.  Now  Bains*s  Act  (12  &  18  Vict, 
c.  45)  s.  5,  uses  the  very  same  word  *'  recoverable,"  as  we 
find  in  the  second  exception.  Is  there  then  any  reason 
why  we  should  give  a  more  limited  meaning  ?  It  is 
said  that  the  words  in  the  second  exception  apply 
only  to  cases  where  there  is  a  summary  hearing. 
But  if  so,  this  anomaly  would  arise,  that  if  there 
were  no  appeal   the  party   mighV  be   committed 
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for  the  costs ;  but  that  if  he  appealed  and  costs  were 
awarded  against  him,  he  could  not  he  committed 
for  them.  I  think  there  is  no  ground  whatever  for 
such  a  distinction.  Indeed,  this  is  not  a  matter 
within  the  mischief  intended  to  be  remedied  by  the 
Act,  which  was  intended  to  apply  to  imprisonments 
which  might  operate  for  a  lengthened  period.  The 
words  in  the  second  exception  are  large  enough  to 
embrace  the  construction  contended  for,  and  I 
think  they  apply. 

Rule  discharged. 

Attorneys  for  appellant,  Brooksbank  and  Galland, 
for  Sharplei/j  Louth. 

Attorneys  for  respondent,  Woodroqfft  and  Plaskitt, 
for  Tweedy  Lincoln. 


COURT  OF  EXCHEaXJEB. 

Reported  by  H.  LxiOBand  B.  Lumlbt,  Bsqts.,  Barristera-at-Law 

Jan.  21  and  22,  1870. 
Nick  LING  v.  Heaps  and  othbbs. 

Goods  obtained  by  false  pretences — Subsequent  sale  of— 
Seizure  of  by  original  owners  in  hands  of  vendee — 
Trover — Conviction  of  felon— E^ect  of  on  property 
in  goods — Relation  back  to  original  Jraud—1  ff  8 
Geo,  4,  c,  29,  s.  67 — Damages, 

Goods  were  obtained  from  the  defendants  by  A,  by  false 
pretences,  and  were  afterwards  sold  by  him  to  the 
plaintij^, /rom  whose  possession  they  were  subsequently 
retaken  and  retnoved  by  the  defendants  ;  and  in  trover 
against  the  defendants,  for  such  seizure  and  conversion, 
the  plaintiff'  recovered  a  verdict  for  146/.,  the  value 
of  the  goods.  At  the  time  the  action  was  brought  and 
tried,  the  plaintiff  was  aware  that  A,  was  in  custodi/ 
awaitinq  his  trial  for  the  above  offence,  and  A,  was, 
in  fact,  tried  and  convicted  thereof  on  the  day  after 
the  plaintiff  had  recovered  the  aforesaid  verdict.  Upon 
a  rule  for  a  new  trial,  on  the  ground  that  the  jury 
should  have  been  directed  to  take  into  consideration  the 
probability  oj  A,*s  conviction  Jor  false  pretences,  and 
that  the  damages  were  excessive,  it  was 

Held,  by  the  Court  of  Exchequer  (^Kelly,   C.  B.   and 
Martin,   B.),    that,  by   the  effect  and  operation  of 
sect,  57  of  the  7^8   Geo.  4,  c.  29,  upon  the  convic- 
tion of  A.  there  was  relation  back  to  the  time  of  the 
fraud  committed  by  him   upon   the  defendants,   and 
that  the  goods  remained  the  property  of  the  defendants 
from  the  first,  the  property  th^ein  never  having  been 
out  of  them,  and  thai   what   they  did  was  simply 
to  retake  possession  of  their  own  property  ;  and  the 
court  made  the  rule  for  a  new  trial  absolute,  subject  to 
the  plaintiff^s  assenting  to  a  stay  of  proceedings  upon 
payment  of  the  costs  of  the  action  and  of  the  rule,  with 
40«.  damages, 

8cattergood  v.  Sylvester,  15  Q.  B.  506;   19   L,  J. 
447,  Q.  B.,  considered  and  approved. 

This  wad  an  action  of  trover.  The  first  count  of 
the  declaration  was  for  certain  goods,  that  is  to  say, 
household  furniture  of  the  plaintiff,  seized  and 
taken  by  the  defendants,  and  carried  away  by  them 
and  converted  and  disposed  of  to  their  own  u.«e. 
The  second  count  charged  that  the  plainti£F  was  the 
owner  of  certain  goods  let  to  hire  to  one  T.  J.  Wood, 
who  had  the  possession  thereof  under  such  letting 
to  hire,  the  reversionary  property  and  interest  in 
the  said  (roods  then  belonging  to  the  plaintiff,  and 
the  defendants  injured  the  plaintiff's  reversionary 
I>roperty  and  interest  in  the  said  goods  by  wrong- 
fully carrying  away  and  converting  the  same  to 
their  own  use,  whereby  the  same  goods  became  and 
were  dispersed  and  wholly  lost  to  the  plaintiff. 

Fleaa.   1.  To  the  first  and  second  counts  not 


guilty.  2.  Denial  of  property  of  the  goods  in  the 
plaintiff.  8.  That  the  said  reversionarrj  interest  in 
the  said  goods  did  not  belong  to  the  plaintiff.  Upon 
these  pleas,  issue  was  taken  and  joined. 

At  the  trial  before  Hannen,  J.  and  a  special  jury, 
at  the  last  summer  assizes  for  Manchester,  it 
appeared  that  the  following  were  the  facta  of  the 
case.  The  plaintiff  was  and  for  some  years  had 
been  in  business  in  Manchester  as  a  fnmitare 
broker  and  auctioneer,  and  two  of  the  defendants, 
Messrs.  Heaps  and  Harrison,  were  general  house 
furnishers,  also  in  business  at  Manchester,  and  the 
other  defendant,  Sutcliffe,  was  an  officer  of  the 
Manchester  detective  police  force.  It  appeared  that 
the  goods  or  furniture  in  question  had  been  bought 
by  the  plaintiff  of  a  person  of  the  name  of  FOTd, 
who  was  then  living  at  a  house  in  Clarendon-road, 
Manchester,  and  who  applied  to  the  plaintiff  as  a  fur- 
niture broker  to  purchase  the  furniture,  which  was 
then  in  the  house  at  Clarendon-road,  occupied  by 
Ford. 

The  plaintiff,  on  the  8th  April  1869  saw  the  fur- 
niture at  the  house  in  Clarendon-road,  and  upon  a 
rough  estimate  of  it  offered  \00l  as  the  price  for  its 
purchase.    Ford  declined  to  accept  that  sum,  and 
asked  160/.  for  it.  In  the  course  of  the  conversation 
between  the  plaintiff  and  Ford  on  the  subject  of 
the  sale  of  the  furniture,  Ford  stated  to  the  plaintiff 
that  he  (Ford)  was  a  sufferer  in  the  Abergele  acci- 
dent on  the  London  and  North- Western  Bailway, 
and  had  brought  an  action  against  the  company  for 
4000/.  damages,  and  that  the  company  had   offered 
him   1600/.,  but  that  he  would  not  take   less  than 
4000/.    The  reason  for  his  parting  with  the  f  urniturv 
was  alleged  to  be  that  he  was  going  to  move  into 
the  south  of  England,  as  change  of  air  was  neces- 
sary for  his  health.    The  plaintiff  declined  to  pur- 
chase the  furniture  at  Ford's  valuation,  and  left, 
but  on  the  following  day,  the  9th  April,  received 
from  Ford  a  letter  requesting  him  to  reconsider  the 
matter,  and  accordingly  he  went  again  an  Friday, 
the  9th  April,  to  Ford's  house,  and  after  further 
negotiations  offered  Ford  110/.  for  the  foroitur.*, 
which  Ford   refused,   stating  that   the  Jf urniture, 
when  new,  had  cost  him  nearly  260/.  Subsequently  to 
this  a  person  named  Wood,  whom  the  plaintiff  knew, 
and  with  whom  he  had  had  dealings,  applied  to  the 
plaintiff  to  take  and  furnish  a  house  on  hire  for  him, 
which  he  (Wood)  had   seen  at  Blackpool,  as  he 
(Wood)  wished  to  go  there  and  keep  a  lodging 
house.    The  matter  was  discussed,  and  the  plaintiff 
mentioned   and   described  to  Wood  the  furniture 
he   had   seen  at  Ford's  house,  which  Wood  'said 
would  just  suit.    Accordingly  the  plaintiff  there- 
upon again  went  to  Ford's  house,  and  saw  (he  fur- 
niture there  with  Wood,  and  after  some  further  bar- 
gaining  and  negotiation,  a  sale  of  the  furniture  by 
Ford  to  the  plaintiff  at  120/.,  except  certain  articles 
which  Ford  stipulated  to  keep  back  for  himself,  was 
agreed  upon  on  Saturday  the  10th  April.     A  sub- 
agreement  between  the  plaintiff  and  Wood  for  the 
sale  or   hire  of  the  furniture  by  the  plaintiff  to 
Wood  being  at  the  same  time  entered  into.     30/. 
was   then  paid  by  the  plaintiff   to  Ford,  and  on 
the  following  Monday,    the  12th,   the  balance  of 
90/.    was  paid,   and   the  goods   were  taken   away 
away  by  the  plaintiff  and  removed  by  him  in  a  lorry 
or  van  from  Manchester  to  Blackpool,  where  they 
arrived  on  Tuesday  afternoon  the  18th  April,  and 
were  placed  in  the  house  there  which  Wood  bad  de- 
sired to  take  as  a  lodging-house.   On  the  15th  April 
tiiey  were  seized  and  taken  away  by  the  defendants 
under  the   following  circumstances: — It   appeared 
that  the  goods  in  question  had  originally  been  pni^ 
cliased  or  obtained  by  Fonl  of  the  defendants  Heaps 
and  Harrison,  who  were  furniture  dealers  at  Man- 
chester, under  representations  by  him  as  to  his  being 
a  sufferer  in  the-  Abergele  accident^  and  niainr^jiy  % 
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large  sum  as  compensation  from  the  railway,  and 
their  having  offered  him  1600/.,  very  similar  to  those 
which  were  made  by  him  to  the  plaintiff  on  the  re- 
eale  of  the  furniture  as  aforesaid.  The  invoice 
price  of  the  furniture  to  Ford  was  220L 

The  defendants  Heaps  and  Harrison,  having  subse- 
quently ascertained  that  there  was  good  ground  for 
believing  that  the  representation  made  to  them  by 
Ford,  of  his  having  been  a  sufferer  in  the  Abergele 
accident,  and  having  had  the  offer  of  a  sum  of  1500/. 
made  to  him  in  settlement  of  his  claim  upon  the  rail- 
way company  of  4000/.  was  entirely  false,  instituted 
a  prosecution  against  him  for  obtaining  the  goods 
in  question  from  them  under  false  pretences. 
They  also  followed  the  goods  to  Blackpool,  to 
the  house  to  which  the  plaintiff  had  removed 
them,  and  with  the  aid  and  assistance  of  the  third 
defendant,  Sutcliffe,  a  detective  police-ofBcer,  of 
Manchester,  recovered  and  removed  them  from  the 
plaintiff's  custody  as  before  mentioned,  on  the  15th 
April,  which  was  the  conversion  complained  of  in  the 
decUration.  The  trial  of  the  action  took  place  at 
the  last  Manchester  Summer  Assizes,  on  the  6th 
Aug.,  before  Hannen,  J.,  and  a  special  jury,  when, 
upon  the  above  facts  being  proved,  a  verdict  was 
found  for  the  plaintiff  for  145/.  damages. 

At  the  time  of  the  trial  of  the  action  on  the  6th 
Aug.  Ford  was  in  the  gaol  at  Manchester  awaiting 
his  trial  on  the  charge  of  obtaining  the  goods  in 
question  from  the  defendants  on  false  pretences ; 
and  he  was,  on  the  subsequent  day,  the  7th  Aug.. 
tried  and  convicted  on  that  charge  and  sentenced  to 
a  term  of  imprisonment.  In  Michaelmas  Term  last 
a  rule  was  obtained  on  affidavits  by  Pope,  Q.  C,  on 
the  part  of  the  defendants,  for  a  rule  calling  upon 
the  plaintiff  to  show  cause  why  the  verdict  found 
for  him  should  not  be  set  aside  and  a  new  trial  had 
on  the  grounds,  first  that  the  learned  judge  mis- 
directed the  jury  in  not  directing  them,  in  assessing 
the  damages,  to  consider  the  probability  of  convic- 
tion for  false  pretences  of  Ford ;  secondly,  that  the 
verdict  was  against  the  weight  of  evidence ;  thirdly, 
thai  the  damages  were  excessive ;  fourthly,  on  the 
ground  of  fresh  evidence  as  disclosed  in  the  affi- 
davits. 

The  57th  section  of  the  7  &  8  Oeo.  4,  c.  29  (the  Act 
for  consolidating  and  amending  the  laws  in  England 
relative  to  larceny  and  other  offences  connected 
therewith),  which  is  the  section  on  the  construction 
of  which  the  question  decided  in  the  case  depended, 
enacts  that,  to  encourage  the  prosecution  of  offenders, 
if  any  person  guilty  of  any  such  felony  or  misde- 
meanor as  aforesaid,  in  stealing,  taking,  obtaining, 
or  converting,  or  in  knowingly  receiving  any  chattel, 
money,  valuable  security,  or  other  property  whatso- 
ever, shall  be  indicted  for  any  such  offence,  by  or  on 
behalf  of  the  owner  of  the  property,  or  his  executor 
or  administrator,  and  convicted  thereof,  in  such 
case  tMe  property  shall  be  restored  to  the  owner  or  his 
representative ;  and  the  court  before  whom  any  such 
person  shall  be  so  convicted  shall  have  power  to 
award  from  time  to  time  writs  of  restitution  for  the 
said  property,  or  to  order  the  restitution  thereof  in  a 
summary  manner. 

Ho&ery  Q.  C,  and  E.  C,  Fisher,  for  the  plaintiff, 
now  showed  cause  against  the  above  rule.  At  the 
time  the  action  was  brought  and  tried  the  plaintiff 
had  an  absolute  property  in  the  chattels  in  question. 
It  is  said,  on  the  other  side,  that  the  subsequent 
conviction  of  Ford  revested  the  property  in  the 
defendants.  The  question  is,  whether  that  is  so  to 
the  extent  of  rendering  the  plaintiff  disentitled  to 
retain  his  verdict,  or  entitled  to  nominal  damages 
only.  \_Popey  Q.  C,  contra^  referred  to  the  case  of 
Seatlergood  v.  Sylvester,  15  Q.  B.  506,  19  L.  J.,  N.S., 
*^7,  Q,  B.]  [MABTiir,  B.— The  Court  of  Queen's 
Bench  there  held  that  by  the  operation  of  the  57th 


section  of  the  Act  of  Oeo.  4,  the  proi)erty  in  the  stolen 
chattel  revested  in  the  owner  on  conviction  of  the 
thief,  and  that  the  owner  might  maintain  trover  for 
it,  although  no  order  of  restitution  had  been  made.] 
If  the  defendants  had  waited  until  after  FordX 
conviction  they  would  have  gotten  their  goods 
again  all  the  same,  and  the  plaintiffs  might 
have  in  the  mean  time  sold  them  to  Wood  or 
any  one  else,  and  not  have  suffered.  It  is  a  ques- 
tion which  of  two  innocent  persons  is  to  suffer,  and 
the  defendants  having  done  a  wrongful  act,  and 
taken  the  law  into  their  own  hands  in  seizing  the 
goods  before  the  conviction,  the  court  will  not  go 
out  of  its  way  to  cast  the  lot  on  the  plaintiff 
rather  than  on  the  defendants.  There  is  here  no  war- 
ranty of  title,  f Martin,  B. — Had  Ford  been  con- 
victed the  day  before,  it  is  clear  the  plaintiff  would 
only  have  been  entitled  to  nominal  damages.]  That 
is  not  admitted.  Supi>ose  a  mortgagor  in  possession 
of  goods  under  a  covenant  for  quiet  enjoyment 
until  default,  and  a  stranger  and  wrongdoer  takes 
them,  the  measure  of  damages  is  not  the  mort- 
gagor's interest  in  the  goods,  but  the  value.  So  it 
is  in  the  case  of  carriers.  Defendants  here  were 
wrongdoers.  The  damages  should  be  more  than 
nominal,  as  the  plaintiff  bought  the  goods  fairly 
for  the  purposes  of  resale,  and  was  in  negotiation 
with  Wood,  and  might  have  sold  them  and  received 
the  money,  f  Martiit,  B. — ^The  question  is,  was  the 
property  ever  out  of  the  defendants  ?]  The  case  of 
aorwood  v.  Smith,  2  Term  Rep.  150,  is  an  authority 
to  show  that  the  defendant's  property  vests  only 
from  conviction,  and  that  there  is  no  relation  back. 
In  that  case,  BuUer,  J.,  says,  **  When  did  the  plain- 
tiff^s  property  begin  in  this  case  ?  Not  till  after  the 
conviction  of  the  felon."  The  question  of  "  market 
overt"  there  referred  to  has  nothing  to  do  with  the 
present  case.  It  would  be  unjust  to  enable  the 
defendants  to  anticipate  the  operation  of  the  statute, 
on  which  the  whole  question  rests,  whether,  at  the 
time  of  the  conversion,  the  plaintiff  had  a  property 
in  the  goods.  It  is  contended  that  he  had,  and  that 
the  action  is  maintainable.  [Kbllt,  C.B.— You 
had  notice  of  the  coming  trial  and  probable  convic- 
tion of  Ford,  and  had  you  sold  before  it  took  place 
your  vendee  would  have  had  an  action  against  you.] 
In  Horwood  v.  Smith  there  was  notice,  but  it  was 
held,  nevertheless,  that  the  defendant  there  (the 
same  as  the  plaintiff  here)  might  keep  the  proceeds 
of  the  sale.  Bamett  v.  The  London  cmd  South  Western 
Railway  Company,  5  H.  &  N.  604  ;  29  L.  J.  384,  Ex., 
was  also  referred  to. 

Pq^e,  Q.C.,  for  the  defendants,  contra,  was  not 
called  on  to  sapport  his  rule. 

Kbllt,  C.  B. — It  is  clear,  I  think,  that  in  this 
case  there  must  in  any  event  be  a  new  trial. 
The  question  then  is,  should  the  damages  in  any 
case  be  more  than  nominal  ?  Looking  to  the 
equity  of  the  case,  I  think  there  can  be  no 
doubt  that  we  ought  to  give  the  value  of  the 
goods  to  the  person  entitled  to  them.  Who  then  is 
that  ?  Now,  having  regard  to  the  authorities  and 
to  the  statute,  I  am  clearly  of  opinion  that,  upon  the 
conviction  of  Ford  for  obtaining  these  goods  by 
false  pretences,  there  was  a  relation  back  to  the  time 
of  the  original  fraud  committed  on  the  defend- 
ants, namely,  the  time  at  which  Ford  obtained 
these  goods  from  them.  These  goods,  therefore, 
were  the  property  of  the  defendants  from  the  first, 
and  the  property  was  in  law  never  out  of  them. 
They,  therefore,  are  the  persons  entitled,  and  it  is 
to  them  that  we  ought  to  give  the  goods  in  ques- 
tion. The  plaintiff,  moreover,  had  notice  at  the  time 
of  the  action  brought,  or,  at  all  events,  before  the 
trial  of  it,  of  the  coming  trial  of  Ford  for  false 
pretences  with  respect  to  his  purchase  of  this  very 
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furniture,  and  of  the  probability  of  his  conviction  ; 
and  BO,  bad  he  sold  or  disposed  of  these  goods 
before  such  trial  and  conviction,  with  such  notice, 
his  vendee  would  have  had  a  good  action  against 
|)im  I  thinlc  the  rule  for  a  new  trial  must  be  made 
absolute ;  but,  treating  this  as  an  application  to  the 
equity  of  the  court,  it  may  be  made  absolute, 
subject  tu  the  plaintiffs  consenting  to  a  stay  of 
proceedings  on  payment  of  the  costs  of  the  action 
and  of  this  rule,  and  of  40s.  damages. 

Mabtik,  B. — I  am  entirely  of  the  same  opinion. 
What  the  defendants  did  was  really  in  fact  no  more 
than  to  take  their  own  goods.  The  case  may  be 
argued  for  ever,  but  that  is  what  it  comes  to  after 
all.  On  a  more  mature  consideration  of  the  section 
of  the  Act  of  Parliament,  and  the  case  of  Scattergood 
V.  Sylvester^  in  the  Queen's  Bench  Reports,  to  which 
Mr.  Pope  referred  us,  the  effect  and  operation  of  the 
statute,  in  my  judgment  (though  I  was  at  first  in- 
clined to  take  a  different  view  of  it),  is  that  the 
property  in  these  goods  was  never  out  of  the  de- 
fendants at  all,  and  that  therefore  they  only,  in 
fact,  possessed  themselves  of  their  own  property. 

Ibiie  absolute  /or  a  new  trial,  unless  the  plaintiff  con- 
sents to  a  slay  of  proceedings  on  paipnent  of  costs  of 
the  action  and  of  this  rule^  with  iOs.  damages. 

The  court  refused  leave  to  the  plaintiff  to  appeal. 

Attorneys  for  the  plaintiffs,  Edwards,  Layton,  and 
Jaques,  8,  Ely-place,  Holbom,  E.C.,  agents  toTEltofl 
and  Hatnpson,  Manchester. 

Attorneys  for  the  defendants,  Gregory  and  Row- 
cliffes,  I,  Bedford-row,  W.C.,  agenU  for  A,  and  W. 
Fox,  Manchester. 
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Reported  by  Douglas  KiKosroRD,  Esq.,  Barristerat-Law. 

*^an,  10  and  Feb,  3,  1870. 

(Before  the  Right  Hon.  Sir  Robbbt  J.  Phillimobb, 

Dean  of  Arches.) 

Bishop  Sum  neb  v.  Wix. 

Ritualism-^  Gomel  lights— Lighted  candles,  beside  the 
Communion  Table,  and  on  the  reiable— Incense — /«- 
terval  between  services— Injunctions  of  Edward  VL 

In  a  proceeding  against  a  clerk,  charged  with  ecclesias- 
tical offences   in   adding  to  the  rites  and  cer  etnonies 
prescribed  by  law  to  be  used  in  church,  the  following 
practices  were  pronounced  illegal: -^ 

(1.)  Causing  or  permitting  two  lighted  candles  to  be  held, 
one  on  each  side  of  the  priest,  when  reading  the  Gospel, 
such  candles  not  being  required  far  light, 

(2.)  Using  lighted  candles,  resting  on  the  ground  by  the 
sick  of  the  Communion  Table,  or  placed  on  the  retable, 
a  piece  of  furniture  separate  and  distinct  from, 
tJiough  above,  the  Communion  Table,  during  the  cele- 
bration  of  the  Communion,  such  candles  not  being  re- 
quired  for  light, 

(8)  Using  incenee  for  censing  persons  and  things,  in  an 
interval  between  two  services,  which  would  otherwise 
have  immediateh  succeeded  each  other,  the  use  of 
incense,  under  the  circumstances,  appearing  intended 
as  subsidiary  and  preparatory  to  the  latter  {the  Com- 
munion) service. 

The  injunctions  of  Edward  VL  refer  only  to  candles  on 
Uie  *'  high  altar,**  and,  therefore,  could  have  no  applica- 
tion to  the  pt  esent  case. 

Those  injunctions,  though  conndered  of  ufeight  in  Liddell 
V.  Westerton,  Moo.  Spec.  Rep.  166,  were  entir^ 
rejected  in  Martin  v.  Mackonochie,  19  L.  T,  Rep. 


N.  S.  507,  the  principle  of  the  two  judgments  om  tUt 
point  seeming  inhamumious. 

The  facts  of  the  case  and  the  nature  of  the 
charges  are  sufficiently  stated  in  the  judgment. 

Dr.  DewM,  Q.  C^  and  Dr.  Tristram  for  the  pro- 
moter. 


Arthur  Charlu  for  the  defendant. 


Cur.  ado.  vult. 


Feb.  3:-— Sir  R.  PaiLLiMO&B.— In  this  case  the 
office  of  the  judge  is  promoted  by  the  late  Bishop  of 
Winchester  against  the  Rev.  Richard  Hooker  Ed- 
ward Wix,  Vicar  of  St.  Michael  and  All  Angels, 
Swanmore,  in  the  Isle  of  Wight.     The  case  comes 
before  this  court  by  letters  of  request  from  the  diocese 
of  Winchester,  and  Bishop  Sumner  having  ceased  to 
be  bishop  of  the  see  of  Winchester  continues  to  be 
the  promoter  of  the  suit.   The  defendant  is  charged 
with  the  ecclesiasticsl  offences  of  adding  to  the 
ceremonies  and  rites  prescribed  by  the  Uw  to  be 
used  in  church,    by  the   burning  of    lights  and 
the  use  of   incense.     The  charges   with    respect 
to  the  burning  of  lights  are  contained  in  the  fol- 
lowing articles : — "  3rd.  That  the  said  Richard  Hooker 
Edward  Wix,  in  the  church  of  the  said  perpetual 
curacy  or  vicarage  of  St.  Michael  and  All  Ajigels, 
Swanmore,  on  tl^  following  Sundays,  to  wit,  on  the 
7th  Feb.,  on  the  28th  March,  on  the  18th  April,  and  on 
23rd  May,  all  in  the  year  1869,  used  lighted  candles 
on  the  Communion  Table  in  tbe  said  church,  or  on 
a  ledge  or  shelf  immediately  above  the  said  Com- 
munion Table — the  said  ledge  or  shelf  having  the 
appearance  of  being  affixed  to  and  of  forming  part 
of  the  said  Communion  Table— during  the  celebra- 
tion of  the  Holy  Communion  at  times  when  such 
lighted  candles  were  not  required  for  the  purpose  of 
giving  light,  and  permitted  and  sanctioned  audi  use 
of  lighted    candles.    6th.  That  the  said   Richard 
Hooker  Edward  Wix,  in  the  said  church  on  the 
following  Sundays,  to  wit,  on  the  28th  March,  on 
the  18th  April,  and  on  the  23rd  May,  all  in  the 
year  1869,  used  lighted  candles  placed  in  candle- 
sticks standing  on  each  side  of  the  Communion 
Table  during  the  celebration  of    the  Holy  Com- 
munion, at  times  when  such  lighted  candies  were 
not  required  for  the  purpose  of  giving  light,  and 
permitted  and  sanctioned  such  use  of  lighted  can- 
dles.    7th.  That  the  said  Richard  Hooker  Edward 
Wix,  in  the  said  church,    on    Sunday  the    28th 
March   1869,    caused    or   permitted    two    lighted 
candles  to  be  held,  one  on  each  side  of  the  priest 
when  reading  the  Gk>spel,  such  lighted  candles  not 
being  then  required  for  the  purpose  of  giving  light." 
I  will  deal  with  the  last  article  first,  because  it  is 
admitted  on  behalf  of  the  promoter  that  the  prac- 
tice   therein    complained    of    has    been    de  faeto 
discontinued  by  Mr.  Wix  since  the  service  upon 
him  of  a  monition  by  the  bishop,  dated  the  3rd 
April  in  last  year,  and  before  the  commenoement 
of  this  suit ;  at  the  same  time  Mr.  Wis  contends 
that  the  practice  is  lawful,  and  the  judgment  of  the 
court  is  prayed  by  the  promoter  thereupon.    I  am 
of  opinion  that  the  practice  charged  in  this  article 
is  unlawful,  as  an  addition  to  the  rites  and  cere- 
monies prescribed  by  the  law.    I  am  glad,  therefore^ 
that  Mr.  Wix  obeyed  the  monition  of  his  ordinary. 
and  must  admonish  him  not  to  return  to  the  use  of 
this  practice.    With  respect  to  the  charge  contained 
in  the  third  article,  Mr.  Wix  offers  the  following 

defence  in  his  responsive  plea  (8rd  article^: He 

says  the  charge  against  him,  **Ib  in  part  antraly 
pleaded,  for  he  alleges  that  on  the  said  days  in  the 
said  third  article  mentioned,  the  said  lighted  cmodles 
were  not  placed  on  the  Communion  Table^  or  on 
a  shelf  immediately  above  the  same  as  therein 
alleged,  but  upon  a  certain  other  table  called  a 
retable,   the    said    retable    standing    distinct    and 
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lepante  from  and  not  forming  or  appearing  to 
fonn  part  of,  and  not  being  affixed  or  appearing  to 
be  affixed  to  the  said  Communion  Table.'*    And  he 
denies  that  the  use  of  such  lighted  candles  is  an 
unlawful  addition  to  or  deviation  from  the  forms 
prescribed  by  the  law.    With  respect  to  the  charge 
in  the  fifth  article,  the  defendant  admits  the  fact  to 
be  true  as  stated,  but  makes  a  similar  denial  with 
respect  to  the  law.    The  charges  with  respect  to  the 
unlawful  use  of  incense  are  contained  in  the  follow- 
ing articles  :—'<  9th.  That  the  said  Richard  Hooker 
Edward  Wix,  in  the  said  church  on  the  folio  i^ring 
Sundays  to  wit,  on  the  7th  Feb.,  on  the    28th 
March,    on    the    18th    April,    and    on    the    28rd 
May,   all    in    the    year    1869,    1l^ed    incense    for 
censing  persons  and  things  in  and  during  the  cele- 
bration of  the  Holy  Communion,  or  as  subsidiary 
thereto,  and  permitted  and  sanctioned  such  use  of 
incense.**     The  defendant  in  hin    responsive  plea 
(Article  9)  denies  that  he  on  the  days  in  the  article 
mentioned  used  incense  for  censing  persons  and 
things  in  and  during  the  celebration  of  the  Holy 
Communion,  or  as  subsidiary  thereto,  or  permitted 
or  sanctioned  such  use  of  incense  as  in  the  said 
article  alleged.     And  the  defendant  further  says 
that  he  used,  and  permitted,  and  sanctioned  the  use 
of  incense  on  the  days  in  the  said  article  mentioned, 
not  for  censing  persons  or  things  nor  in  or  during 
the  celebration  of  the   Holy  Communion,  nor  as 
subsidiary  thereto,  but  for  other  and  lawful  pur- 
poses.   **llth.  That  the  said  Richard  Hooker  Ed- 
ward Wix,  in  the  said  church   on  the  following 
Sundays,  to  wit,  on  the  7th  Feb.,  on  the  28th  March, 
on  the  18th  April,  and  on  the  2drd  May,  all  in  the 
year  1SG9,  used  incense  in  and  during  the  celebra- 
tion of   the   Holy   Communion,  or  as  subsidiary 
thereto,  and  permitted  and  sanctioned  such  use  of 
incense."    As  to  this  article,  the  defendant  in  his 
responsive  plea  (Article  1 1)  denies  that  he  on  the  days 
in  the  said  1 1  th  article  mentioned  used  incense  in 
and  during  the  celebration  of  the  Holy  Communion, 
or  as  subsidiary  thereto,  or  permitted  and  sanctioned 
such  use  of  Incense.    '*  13th.  That  the  said  Richard 
Uuoker  Edward  Wix,  in  the  said  church,  on  the 
fuUowing  Sundi^s,  to  wit,  on  the  7th  Feb.,  on  the 
28th  March,  on  the  18th  April,  aa.l  on  the  23rd 
May,  all  in  the  year  1869,   used   incense  during 
DiTine  Service,  or  as  subsidiary  thereto,  and  per- 
mitted and  sanctioned  such  use  of  incense."    As  to 
this  article,  the  defendant  in  his  responsive  plea 
(Article  13)  denies  that  he  used  or  permitted  or  sanc- 
tioned the  use  of  incense  on  the  days  in  the  said 
13th  article    mentioned,    during    Divine  Service, 
or  as  subsidiary  thereto,  but  he  lulmits  that  he  used 
incense  in  a  proper  and  lawful  manner  on  the 
said  days.     15th.  That  the  said  Richard   Hooker 
Edward  Wix,  in  the  said  church,  on  the  follow- 
ing Sundays,  to    wit,   on    the   7th  Feb.,   on   the 
28th   March,    on    the    18th    April,    and   on   the 
23rd  May,  all  in  the  year  1869,  ceremonially  used 
incense,  and  permitted  and  sanctioned  such  cere- 
monial use  of  incense.'*    As  to  this  article,  the 
defendant  in  his  responsive  plea  (Article  15)  denies 
that  he  on  the  days  in  the  said  article  mentioned 
used  incense  ceremonially,  or  permitted  or  sanc- 
tioned such  ceremonial  use  of  incense.    It  appears 
fium  the  evidence  that  what  is  called  the  retable  is  a 
separate  and  disUnct  piece  of  furniture  from  the 
Holy  Table;  that  it  is  placed  behind  the  Holy  Table ; 
sod  that  the  ledge  or  shelf  of  it,  to  use  the  words  of 
the  witness,  **  appears  like  a  nuuitel-piece  ;*'  over 
the  Holy  Table ;  that  on  this  retoble  stood  two  large 
candles  and  twelve  branch   candles,  and  that  on 
each  side  of  the  Holy  Table  there  stood  a  large 
candlestick  which  rested  on  the  ground.    All  these 
candles  were  lighted  at  the  time  and  in  the  manner 
which  I  will  now  state.    And  I  may  remark  that 
the  counsel  for  Mr.  Wix  admitted  very  properly 


that  the  evidence  given  by  the  witness  Cooper  was 
substantially  correct,   and  did  not  cross-examine 
him.    It  appears  from  his  efldence  that  after  the 
third  collect  for  grace  had  been  said,  then  there  was 
a  sermon  ;  after  which  the  remaining  prayers  were 
said,  conclading  with  the   apostolic   benediction. 
After  this  the  candles  were  lighted  by  a  chorister ; 
there  was  a  procession  by  the  minister  and  choir 
then  formed,  and  they  went  from  the  church  to  the 
vestry.    After  which  another  procession  came  from 
the  vestry  with  censers  and  incense  burning,  went  to 
the   Holy  Table,  where  the  priest  stirred  up  the 
incense,  and  censed  all  the  things  on  the  retable  and 
Holy  Table,  while  he  himself  was  censed  by  a  boy 
behind  him.    After  which  the  censers  and  incense 
were  carried  by  a  boy  into  the  vestry,  accompanied 
it  should  seem  by  one  of  the  priests,  another  priest 
remaining  at    the  Holy  Table.    After  the  Com- 
munion Service  was  over  the  censers  were  again 
fetched  from  the  vestry;  another  procession   was 
formed,  and  the  lights  were  extinguished.    There 
were  no  lighted  candles  on  the  Holy  Table  Itself ; 
there  was  no  incense  burning  during'  the  time  of 
the  celebration  of  the  Eucharist.    Between  the  close 
of  the  morning  prayers  and  the  beginning  of  the 
Communion  Service  some  of  the  congregation  left 
the  church,  and  other  persons  came  in,  and  a  bell 
was  rung  to  denote  that  the  Communion  Service 
had  begun.    These  four  facts  which  are  proved  in 
the  case  are  much  relied  upon  by  the  counsel  for 
Mr.  Wix  as  materially  differing  the  present  case 
from  that  of  Martin  v.  Mackonochie ;  so  much  so  as 
to  make  this  present  case  one  prima  in^freBsiania.    1 1 
has  been  forcibly  contended  that  the  two  judgments 
of  Martin  v.  Mackonochie   and  UddtU  v.  Westerton 
are  irreconcilable  in   principle,  and  that  I  ought 
to  follow  the  doctrine   laid   down  in   the  former, 
and  not  in  the  latter  case.     If,  indeed,  the  duty 
were  cast  on  me  of  demonstrating  that  the  two 
decisions  were  in  every  respect  harmonious  as  to 
the  principle  on  which  they  proceeded,  I   might, 
perhaps,  though  I  do  not  say  that  I  should,  find  the 
task  a   difficult  one   to  execute,   more   especially 
with  respect  to  the  weight  apparently  given  to  the 
injunctions  of  Edward  VI.  in  Lidckfl  v.  Westerton, 
Moore's  Special  Rep.  165,  and  their  entire  rejection 
in  Martin  v.  Mackonochie,  19  L.  T.  Rep.  N.  S.  507  ; 
L.  Rep.  2  Friv.  Co.  389,  when  they  were  relied  upon 
for  the  purpose  of  showing  that  the  burning  of  two 
candles  to  represent  the  true  light  of  the  world  was 
not  illegal.     But  I  am  happy  to  think  that  no  such 
duty^  is  Imposed  upon  me  in  the  present  case.    The 
lights  which  were  burnt  in  this  case  were  not  upon 
the  Holy  Table  or  "  high  altor,"  and  therefore  a»e 
unaffected  by  the  injunctions ;  and  the  lighting  and 
the  burning  of  them  in  the  manner  and  the  circum- 
stances proved  appears  to  me  to  fall  under  the  cate- 
gory of  ceremonies.    Nor  are  they,  in  the  language 
of  the  Privy  Council  in  Martin  v.  Mackonochie,  19 
L.  T.  Rep.  N.  S.  606  ;  L.  Rep.  2  Priv.  Co.  387,  "  inert 
and  unused,**  but  things  actively  employed  as  a  part 
of  a  ceremony,  and  are  therefore  illegal  according 
to  my  own  decision  in  the  same  case.    It  is  not 
necessary  that  I  should  pass  any  opinion  upon  the 
legality  of  these  things,  if  they  were  decorations, 
and  neither  "  ornamenta  "  nor  ceremonies.    It  will 
be  remembered    that    the    candles   were    lit    and 
burning    during    the    whole   of    the    Communion 
Service.    Now,  with  respect  to  the  use  of  incense, 
the  principal  defence  is  that  it  was  employed  during 
an  interval  between  two  services,  and  neither  be- 
longed to  nor  was  subsidiary  to  either.     I  cannot 
take  this  view  of  the  state  of  facts  which  is  proved 
by  the  evidence.    I  think  the  fair  result  of  that  evi- 
dence is  that  incense  which  was  used  in  the  interval 
between  the  two  services  which  would  otherwise 
have  immediately  succeeded  each  other ;  almost  the 
same  congregation  was  present  at  both  services  and 
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in  the  interval  between  them.  It  is  true  that  after 
the  incense  had  been  removed  a  bell  was  rung  to 
signify  that  the  second  service  was  about  to  begin ; 
but,  looking  at  all  the  circumstances,  I  think  it 
would  be  unreasonable  and  unjudicial  not  to  con- 
clude that  the  burning  of  the  incense  was  intended 
to  be  subsidiary  and  preparatory  to  the  celebration 
of  the  Holy  Communion.  I  am  bound,  therefore, 
to  pronounce  that  the  use  of  the  incense,  as  well  as 
the  lighting  and  burning  of  the  candles,  according 
to  the  facts  admitted  to  be  proved  in  this  case,  were 
illegal  acts,  and  that  Mr.  Wix  ought  to  have  obeyed 
altogether,  as  he  did  partially,  the  monitions  of  his 
Ordinary,  which  are  set  forth  in  the  articles,  and  I 
must  admonish  him  to  abstain  for  such  practices  for 
the  future,  and  I  must  condemn  him  in  the  costs  of 
this  suit. 

Proctors  for  the  promoter,  Moore  and  Cwrey. 

Proctor  for  the  defendant,  Brooks, 

OROWN    OASES    BESEaVEB. 

Reported  hj  Johh  Thomfk)s,  Esq.,  BarrUter-at-Law. 

Saturday,  Jan,  22,  1870. 

(Before  Cockburn,  C.J.,  Btlbs  and  Kbatino,  J  J., 
PiGOiT  and  Cleabbt,  BB.) 

Rbo.  V,  Hapgood  and  Wtatt. 

Rape — Attempt  to  commit— Aiding  and  abetting. 

U.  was  indicted  /or  rape  and  W.  for  aiding  and 
abetting,  both  were  acquitted  of  felony,  but  H.  was 
Jound  guilty  of  attempting  to  commit  the  rape^  and  W, 
of  aiding  a.  in  the  attempt : 

Held,  that  W.  was  properly  convicted. 

Case  reserved  by  Pigott  B.,  for  the  opinion  of 
the  Court  for  the  Consideration  of  Crown  Cases 
Reserved. 

The  prisoners  were  tried  before  me  at  the  last 
Winter  Assize  atTaunton,  upon  an  indictment  which 
charged  the  prisoner  Hapgood  with  rape,  and  the 
prisoner  Wyatt  with  aiding  and  abetting  in  the 
above  rape. 

The  jury  acquitted  both  prisoners  of  the  felonies 
charged,  but  found  them  both  guilty  of  mis- 
demeanor, Hapgood  of  attempting  lo  commit  the 
rape,  and  Aaron  Wyatt  of  aiding  Hapgood  in  the 
attempt. 

The  prisoner  Wyatt's  counsel  submitted  that  this 
finding  amounted  to  acquittal  of  Wyatt  altogether, 
inasmuch  as  the  case  was  not  within  the  stat.  14  & 
16  Vict.  c.  100,  s.  9.(a) 

I  overruled  the  objection  and  passed  sentence 
upon  him ;  but»  at  the  request  of  the  defendant 
Wyatt's  counsel,  I  reserved  the  point  for  this  Court. 

The  question  is  whether  Wyatt  was  properly  con- 
victed of  misdemeanor. 

If  the  Court  think  he  was  not,  then  the  verdict 
and  judgment  against  him  are  to  be  vacated,  and  a 
verdict  of  not  guilty  is  to  be  entered. 

G.  Pigott. 

No  counsel  appeared  on  either  side. 

CoGKBUKN,  C.  J.— The  Court  is  of  opinion  that  the 
conviction  was  right. 

Conviction  affirmed. 


(a)  That  statute  enables  a  jary  to  find  a  person  goilty  of 
an  attempt  to  commit  the  offenoe,  on  an  indictment  for 
felony  or  misdemeanor,  if  it  appears  that  the  person 
charged  did  not  complete  the  oflEence,  but  was  flpiilty  only 
of  an  attempt  to  commit  the  same. 


(Before  Cockburn,  C.J.,  Bovill,  C.J.,  Kbllt, 
C.  B.,  Martin,  B.,  Willbs,  J.,  Channbll,  B, 
Bylbs,  Kbatino,  and  Blackburn,  J  J.,  Pioorc, 
B.,  Mellor,  Lush,  Hannen,  and  Brett,  JJ.,  and 
Cleasbt,  B.) 

Rbo.  V,  Martha  Falkinohak  and  Mary 
Falkinoham. 

Abandonment  or  exposure  of  child — ^24  Sf  25  Ftcf. 

c  100,  *.  27. 

The  mother  (one  of  the  prisoners)  told  the  putatim 
father  before  the  birth  of  an  illegitimate  child  thai 
she  would  father  it  on  him,  and  he  would  have  to  pay 
for  it.  Be  said,  ^*  J  will  not  pay  for  itj  but  if  yon  send 
it  tome  I  will  keep  it"  About  Jive  week*  aJUr  its 
birth  the  prisoners  put  the  child  into  a  hamper  eare- 
futiy  wrapped  up,  tmd  left  it  at  a  rajhoay  station,  and 
paid  the  fare.  The  hamper  was  addressed,  and  the 
words  "  with  care,  to  oe  delivered  immedtalebf," 
added.  The  transit  and  delivery  occupied  abcni  om 
hour.  When  opened  the  child  was  alive.  It  was 
taken  to  the  workhouse  and  lived  for  three  wetks 
afterwards,  when  it  died  from  causes  not  attributable 
to  the  conduct  of  the  prisoners  : 

Held,  by  a  majority  of  the  Judges,  that  this  was  a  case 
of  abandonment  and  exposure  of  a  child  within  the 
24  ^  26  Vict,  c,  100,  s,  27. 

Case  reserved  for  the  opinion  of  this  Court. 

The  prisoners  were  indicted  at  the  Michaelmas 
Quarter  Sessions  of  the  North  Riding  of  Yorkshire 
for  a  misdemeanor  under  the  24  &  25  Vict.  c.  100, 
s.  27. 

The  following  is  a  copy  of  the  indictment : 

The  Imors  for  oar  lady  the  Queen  upon  thefar  oath  pieseut 
tliat  Martha  Falkingham  on  the  25th  Aag.  1869,  aniawfnily 
and  wilfully  did  abomdon  and  exiK>se  a  certain  child  tiiea 
being  under  the  age  of  two  years,  whereby  the  life  of  the 
said  child  was  endangered. 

The  prisoner,  Mary  Falkingham,  was  the  mother 
of  the  child,  which  was  ahout  five  weeks  old  at  the 
time  mentioned  in  the  indictment,  at  which  time 
hoth  prisoners  were  residing  together  at  Stockton- 
on-Tees. 

It  was  proved  that  the  prisoner  Mary  Falkingham 
about  four  months  previous  to  the  birth  of  the  child, 
had  an  interview  with  the  father  of  the  child,  who 
was  then  residing  at  Ouisborough  in  this  Riding,  at 
which  interview  they  had  a  conversation  relative  to 
the  maintenance  of  the  child  after  it  should  be  bora. 
She  told  him  that  she  should  father  the  child  on 
him,  and  that  he  would  have  to  pay  for  it,  to  which 
the  man  replied,  **  I  will  not  pay  for  it,  but  if  you 
send  it  to  me  I  will  keep  it."  Nothing  was  said  by 
either  of  them  as  to  the  time  at  which  or  the  mode 
by  which  the  child  was  to  be  sent. 

On  the  day  named  in  the  indictment,  both  pri- 
soners put  the  child  into  a  hamper  wrapped  up  in  a 
woollen  shawl,  and  packed  with  shavings  and  cotton 
wool,  and  the  prisoner  Mary  Falkingham,  with  the 
knowledge  and  connivance  of  the  other  prisoner, 
took  the  hamper  by  a  passencrer  vessel  on  the  river 
Tees,  from  Stockton,  where  they  resided,  to  Middles- 
brough (a  distance  of  about  four  or  five  miles),  at 
which  latter  place  she  took  the  hamper  to  the  book- 
ing office  of  the  railway  station,  and  there  left  it, 
paying  sixpence  for  the  carriage  thereof,  and  tdling 
the  clerk  to  be  very  careful  of  it,  and  to  send  it  to 
Ouisborough  by  the  next  train,  which  would  leave 
Middlesbrough  in  ten  minutes  from  that  time.  She 
did  not  say  anything  as  to  the  contents  of  the 
hamper.  The  hamper  was  addressed  **  Mr.  Carr's, 
Northoutgate,  Ouisborough,  with  care  to  be  delivered 
immediately,"  at  which  address  the  father  of  the 
child  was  then  lodging. 

The  hamper  was  carried  by  the  ordinary  pas- 
senger train  from  Middlesbrough  to  Ouisborough, 
leaving  the  former  place  at  7.45  p.m.,  and  arriving 
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at  Goisboiough  at  8.15  p.m.  At  8.40  p.m.,  it  was  de- 
lireied  by  a  railway  porter  at  its  address.  On  its 
being  opened,  it  was  found  to  contain  the  child  alive, 
and  packed  in  manner  before  mentioned,  with  a 
ptper  on  which  was  written,  **  Please  take  care  of 
this  child,  for  Greorge  Beaumont  is  the  father  of  it." 

The  child  was  taken  by  the  relieving  officer  the 
tome  eTening  to  the  union  workhouse,  where  it 
lired  for  three  weeks  afterwards,  at  the  expiration 
of  which  period  it  died  from  causes  not  attributable 
to  the  conduct  of  the  prisoners  or  either  of  them. 
It  was  proved  to  have  been  a  delicate  child. 

The  prisoner's  counsel  objected  that,  upon  these 
facts  there  was  no  evidence  to  go  to  the  jury  that 
the  life  of  the  child  was  endangered,  and,  secondly, 
that  there  was  no  abandonment  and  no  exposure  of 
the  child  within  the  meaning  of  the  statute. 

The  court  overruled  the  objections,  and  left  the 
case  to  the  jury,  who  found  both  prisoners  guilty. 

At  the  request  of  the  prisoner's  counsel  this  case 
was  granted  by  the  court  for  the  opinion  of  the 
Court  of  Criminal  Appeal  whether  the  prisoners 
were  rightly  convicted. 

Both  prisoners  were  admitted  to  bail  to  appear  at 
the  next  Court  of  Quarter  Sessions  for  the  North 
Riding  of  Yorkshire,  to  receive  judgment  if  called 
upon.  JoHM  R.  W.  Hildyabd,  Chairman. 

No  counsel  appearel  for  the  prisoners. 

Shepherd  was  instructed  to  argue  on  behalf  of  the 
prosecution,  but  was  not  called  upon. 

The  24  &  25  Vict.  c.  100,  s.  27  enacts  that  whoso- 
ever shall  unlawfully  abandon  or  expose  any  child, 
being  under  the  age  of  two  years,  whereby  the  life 
of  such  child  shall  be  endangered,  or  the  health  of 
iuch  child  shall  have  been  or  shall  be  likely  to  be 
permanently  injured,  shall  be  guilty  of  a  misde- 
meanor, and  being  convicted  thereof  shall  be  liable, 
at  the  discretion  of  the  court,  to  be  kept  in  penal 
servitude  for  the  term  of  three  years,  or  to  be  im- 
prisoned for  any  term  not  exceeding  two  years,  with 
or  without  hard  labour. 

CocKBDBii,  C.  J. — This  was  an  indictment  and 
conviction  of  the  prisoners  for  abandoning  and  ex- 
posing an  infant  child,  and  having  been  informed 
that  thQ  case  was  not  to  be  argued  on  the  part  of 
the  prisoners,  the  Judges  have  considered  the  point 
before  coming  into  Court,  and  as  the  majority  of  the 
Judges  are  of  opinion  that  the  conviction  should  be 
affirmed,  it  will  be  unnecessary  to  hear  the  learned 
counsel  in  support  of  it  At  the  same  time  all  the 
Judges  are  of  opinion,  looking  to  the  peculiar  cir- 
cumstances of  the  case,  and  to  the  fact  that  this  is 
the  first  case  of  the  kind  that  has  arisen  under  the 
statute,  and  to  the  possibility  that  the  prisoners 
were  not  aware  that  they  were  committing  an 
offence,  that  a  lenient  sentence  would  meet  the 
exigencies  of  the  case. 

Conviction  affirmed. 


(Before  Cogkbubn,  C.  J.,  Bylks,  and  Ebating,  JJ., 
PiooTT,  and  Clbasby,  BB.) 

Rbo.  v.  Wm .  Pabkeb. 

Depositiona— Magistrate's  signature — Pleading — 

Surplusage, 

It  is  sufficient  if  the  signature  of  a  committing  magis- 
trate be  attached  at  the  conclusion  of  the  depositions 
of  the  several  witnesses  in  the  form  in  schedule  M  of 
11  A- 12  Vict.  c.  42,  and  his  signature  need  not  be  sub- 
scribed to  the  deposition  of  each  witness  respectively. 

An  indictment  for  making  a  false  declaration  before  a 


Justus  of  the  peace  as  to  the  loss  of  a  pawnbroker's 
ticket  concluded^  "  Whereas^  in  truths  the  defendant 
had  not  lost  the  said  ticket^  but  had  sold,  lent,  or  depo- 
sited  it  as  a  security  to  one  J,  C. :  " 

Held,  that  the  allegation,  "  that  the  defendant  had  soldy 
lent,  or  deposited  it  as  a  security  to  J.  C"  might  be 
rejected  as  mere  surplusage,  and  did  not  vitiate  for 
uncertainty. 

Case  reserved  by  Lush,  J.,  for  the  opinion  of  this 
court. 
The  indictment  was  in  the  following  form : 

NorUiumberland  to  loit — ^The  jurors  for  our  lady  the  Qaeen 
on  their  oath,  present  that  William  Parker  did,  on  the  6th 
April  1869.  at  the  parish  of  Tynemouth,  in  the  borousrh  of 
Tynemouth,  in  the  county  of  Northumberland,  wilfully 
and  corruptly  make  a  false  declaration  before  John  Byrom 
Bramwell,  Esq.,  one  of  Her  Majesty's  justices  of  the  peace 
for  the  said  borough  of  Tynemouth,  that  he,  the  said 
William  Parker,  had  lost  a  certain  note  or  memorandum, 
being  a  pawnbroker's  ticket,  {a)  Whereas  in  truth  and  in 
fact  he  had  not  lost  the  said  ticket,  bat  had  sold,  lent,  or 
deposited  it  as  a  security  to  one  James  Carter,  as  he  the 
said  William  Parker  well  knew  at  the  time  he  made  the  said 
false  declaration  against  the  form  of  the  statnte  in  such  case 
made  and  proYlded. 

Witnesses,  James  Garter,  James  Mitchell,  Sarah 
Frame,  and  John  Hewitt,  P.C. 
Misdemeanor  in  making  a  felse  declaration 
(Mr.  Steavenson). 

The  deposition  of  a  deceased  witness  was  tendered 
and  objected  to  on  the  ground  that  it  did  not  purport 
to  be  signed  by  the  justices  before  whom  it  pur- 
ported to  have  been  taken  as  required  by  the  11  &  12 
Vict.  c.  42,  8.  1 7.  (6) 

The  deposition  in  question  was  the  second  of 
four  depositions  made  at  the  same  hearing,  all  of 

(a)  39  &  40  Qeo.  3,  c.  99,  s.  16;  5  &  6  WUl.  4,  c.  62,  s.  12. 

(b)  The  11  &  12  Vict.  c.  42,  s.  17,  enacts,  that  in  all  cases 
where  any  person  shall  appear  or  be  brought  before  any  - 
justice  or  justices  of  the  peace  ohainged  with  any  indictable 
offence  whether  committed  in  England  or  Wales,  or  ui>on 
the  high  seas,  or  on  land  bevond  the  sea,  or  whether  such 
I>erson  appear  Toluntarily  after  summons,  or  hare  been  ap- 
prehended with  or  without  warrant,  or  be  in  custody  forme 
same  or  any  other  offence,  such  justice  or  justices,  before 
he  or  they  shall  commit  such  accused  person  to  prison  for 
trial,  or  before  he  or  they  shall  admit  nim  to  bail,  shall,  in 
the  presence  of  such  accused  person,  who  shall  be  at 
Uberty  to  put  questions  to  any  witness,  produced  against 
him,  take  the  statement  (M)  on  oath  or  affirmation  of 
those  who  shall  know  the  facts  and  circumstances 
of  the  casCj^  and  shall  put  the  same  into  writing, 
and  such  depositionB  snail  be  read  over  to  and 
signed  respectiTely  by  the  witnesses  who  shall  have  been 
so  examined,  and  shall  be  signed  also  by  the  justice  or 
justices  taking  the  same,  and  the  justice  or  justices  before 
whom  any  such  witnesses  shall  appear  to  be  examined  as 
aioresaid  shall,  before  such  witness  is  examined,  administer 
to  such  witness  ^e  usual  oath  or  affirmation,  which  sudi 
justice  or  justices  shall  hare  full  power  and  authority  to  do  j 
and  if,  upon  tiie  trial  of  the  i)erson  so  accused  as  first  afore- 
said, it  shall  be  proved  by  Uie  oath  or  afflmuition  of  any 
credible  witneus  t^t  any  person  whose  deposition  shall 
have  been  taken  as  aforesaia  Is  dead,  or  so  ill  as  not  to  be 
able  to  travel,  and  if  also  it  be  i>roved  that  such  deposition 
was  taken  in  the  presence  of  the  person  so  accused,  and 
that  he  or  his  counsel  or  attorney  had  a  full  opiK)rtunity  of 
cross-examining  the  witness^  then,  if  such  deposition  pur- 
port to  be  signed  by  tilie  justice  by  or  before  whom  the  same 

5uri)orts  to  have  been  taken,  it  shall  be  lawful  to  read  such 
eposition  as  evidence  in  such  prosecution  without  further 
pioof  tiit-reof ,  unless  it  shsdl  be  proved  that  such  deposition 
was  not  in  fact  signed  by  the  justices  purporting  to  sign 
tile  same. 

SCHSDULB  M. 

to  loit.— The  examination  of  C.  D.,  of       ,  farme^  and 

E.  F.,  of  ,  labourer,  taken  on  [oath]  this  day  of  , 
in  the  year  of  our  Lord  ,  at  ,  in  toe  county  aforesaid, 
before  the  undersigned  [one]  of  Her  Majesty's  justices  of 
the  x)eace  for  the  said  [countij],  in  the  presence  and  hearing 
of  A.  B.,  who  is  charged  this  day  before  [mel,  for  that  he, 
the  said  A.  B.,  on  ,  at  [4c.,  dMcnbvng  the  offence  as  in 
a  icarront  of  cvmxMi'intnd] . 

This  deponent,  C.  D.,  on  his  [oaiK\  saith  as  follows,  he. 
[statifuf  the  deposition  of  the  toiinees  as  nearlj/  a»  possible  in  his 
vwn  loords.    Whtrk  hi*  deposition  is  complete,  let  Iwiti  tAgn  it.] 

And  this  deponent  E.  F.  upon  his  oath  saith  as  follows 
[*c.] 

The  above  depositions  of  C.  D.  and  £.  F.  were  ta'xen 
[sieom]  before  me,  at  ,  on  the  day  and  year  first  above 
mentioned.  J*  S. 
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which  were  pinned  together.  Each  occapied  more 
than  one  sheet  of  paper. 

The  justices  did  not  sign  either  of  the  sheets  on 
which  the  depositions  were  written  except  the  last 
(that  sheet  not  containing  any  part  of  the  depositions 
in  question),  and  the  signalare  was  appended  at  the 
end  of  the  last  deposilicn  to  a  statement  in  the 
following  furin  copied  from  schedule  M  of  the 
II  &  12  Vict.  c.  42.  **The  above  depositions  of" 
(naming  the  several  witnesses,  and  amongst  them 
the  deceased)  *'  was  taken  and  sworn  before  us  at, 
&f;.,  according  to  the  form  in  the  schedule." 

1  allowed  the  depoaitioM  to  be  read  subject  to  the 
opinion  of  this  court  on  its  admissibility. 

It  was  objected,  alter  the  jury  were  sworn  and 
charged  that  the  indictment  was  bad  for  uncer* 
tainty,  as  it  aPeged  in  the  alternative  that  the 
prisoner  **  bad  sold,  lent,  or  deposited  it." 

I  overruled  the  objection,  but  as  I  meaub  to 
reserve  ibe  other  point,  I  also  reserved  this  for  the 
opinion  of  the  court :  (see  I  C.  &  K.  243.) 

The  prisoner  was  convicted,  hot  not  sentenced.  I 
admitted  him  to  bail,  buo  I  am  not  aware  whether 
he  has  been  able  to  find  it  or  not. 

It  the  deposiJoa  ought  not  to  have  been  received, 
or  if  the  indictmeub  is  bad,  ihe  conviction  is  to  be 
quashed.  Robt.  Lush. 

Greenhfw  Tor  the  prisoutr. — The  coiv'ctiou  was 
wrong  on  two  grounds.      Tlie  deposition  was  not 
admissible  in  evidence  because  it  was  not  signed,by 
the  magistrate  before  whom  ib  was  taken,  as  requited 
by  the  11  &  12  Vict.  c.  42  s.  17.    }t  is  contended 
that  under  that  enactment  the  several  depositions 
of  the  wlLnesses  sboull  be  restjectively  Sf'oed  by 
the  committing  magistrsi^e,  and  that  the  magistrate's 
signature  orce  only  a.^  the  end  of  the  examination  is 
not  sufficient.     This  p<»int  has  not  been  decided  in 
this  court  as  yet.     In  Reg,  v.  O^me,  8  Car.  &  P. 
113,  where  three  witnesses  were  examined  before 
the  magistrate,  and  the  examinations  of  all  three 
were  on  the  same  sheet  of  paper,  the  prosecutor 
being  first,  and  the  only  signature  of  the  magistrate 
was  at  tlie  end  of  the  last  examination,  after  the 
words  **  Sworn  before  me,"  it  was  held  that  tbe 
depostion  of  the  prosecutor,  who  had  died  before  the 
trial,  was  admissible.    Coleridge,  J.,  said,  '*Thei« 
may  be  a  doubt  whether  each  deposition  should  not 
be  signed  by  the  justice."     His  lordship  then  con- 
ferred with  Lord  Abinger,  C.  B.,  and    afterwards 
aaid,  "  My  own  impression  was  that  this  was  suffi- 
cient; if  this  had  been  the  case  of  an  affidavit  it 
would  have  been  bad  ;  but  that  is  on  account  of  an 
arbitrary  rule.    In  this  case,  however,  there  is  no 
such  rule,  and  Lord  Abinger  agrees  with  me  in 
thinking,  after  the  proof  given  by  the  justice's  clerk 
(that^  the  deposition  was  regularly  taken  and  read 
over  in  the  presence  of  the  prisoner,  and  that  he  had 
an  opportunity  of  cross-examining  the  prosecutor), 
that  the  deposition  is  admissible."    That  case  was 
upon  the  statute  of  7  Geo.  4.    In  Reg.  v.  Lee,  4  Fob, 
&  Fin.  63,  where  the  depositions  of  several  witnesses 
were  taken  before  the  magistrate  on  separate  sheets 
of  paper,  and  signed  by  the  magistrate  once  at  the 
end,  and  then  the  sheets  of  paper  were  attached  to- 
gether, Pollock,    C.  B.,    held    that  the  depositions 
were  properly  signed,  so  as  to  render  tbe  deposition 
of  one  who  died  before  the  trial  admissible  in  evi- 
dence. There  is,  however,  the  case  of  Reg,  v.  Richards, 
4  Fos.  &  Fin.  860,  which  is  opposed  to  the  above  cases. 
There  Cockburn,  C.  J.,  said  that  each  deposition 
must  be  signed  by  the  witness  and  the  magistrate, 
and  that  it  was  not  in  compliance  with  tbe  statute 
for  the    magistrate    merely  to    sign  at  the  end. 
fCocKBURN,  C.J.^At    the    time    I  so  expressed 
myself    my    attention    had    not    been    called     to 
schedule    M ;    when  I  saw   that    I    thought  my 
previouB  view  was  erroneous.]    It  Is  submitted  that 


the  form  in  schedule  M  will  not  control  the  positive 
language  of  sect.  17,  *'and  shall  be  signed  also  by 
the  magistrate  taking  the  same."  In  Reg.  y.  France^ 
2  M.  &  Rob.  207,  where  a  witness  W.,  who  had  been 
examined  and  cross-examined  before  tbe  maitii- 
trates,  died  before  the  trial,  and  his  deposition  was 
duly  stoned  by  tbe  magistrates,  but  tne  ctwb- 
examination  wnich  had  taken  place  on  a  subsequent 
day  was  not  si^^ned  by  the  magistrates,  but  tbe 
depositions  of  two  other  witnesses  on  the  prisoner*! 
behalf,  which  had  been  taken  at  the  same  time  with 
the  cross-examination  of  W.,  were  pinned  up  alongf 
with  it,  and  the  last  sheet  of  the  whole  was  signed 
by  the  magistrates,  Alderson,  B.,  after  consulting 
Parke,  B.,  said  if  the  magistrates'  clerk  could  state 
that  the  sheets  were  all  pinned  together  at  the  time 
the  magistrates  signed  the  last  sheet,  he  thought  he 
mast  receive  the  whole  in  evidence ;  but  neither 
the  magistrates'  clerk  nor  one  of  tlie  magistretcs 
being  able  so  to  state,  the  deposition  as  well  as  the 
cross-examination  was  rejected,  although  themapfl- 
trate  staled  that  all  the  sheets  were  lying  on  tbe 
table  wnen  be  signed  them.  The  following  cases 
were  also  cited: 

Reg,  y .  Johnson,  2  Car.  A  Kir.  354 ; 

Reg.  y.  Younq,  3  Car.  A  Kir.  106. 
As  to  the  second  point,  the  indictment  is  bad  for 
uncertainty  in  averring  that  the  defendant  **boU), 
lent,  or  deposited  it  as  a  security."  Tbe  rule  is  that 
averments  must  be  certain  and  not  in  the  altemap 
tive : 

Reg.  y.  Jones,  1  Car.  A  Kir.  243 ; 

1  East,  P.  C.  245 ; 

1  Bus.  on  Crimes,  466. 
Although  this  averment  need  Pot  have  been  in- 
serted, yet  having  been   so  it  should  have  been 
alleged  with  certainty. 

No  ccr.ifel  appeared  for  the  prosecution. 

Cockburn,  C. J.— lam  of  opinion  that  thecoo- 
viction  must  stand,  and  that  both  objections  fail 
Upon  the  first  point  as  to  the  admissibility  of  the 
deposition,  w  e  have  the  authority  of  two  cases  for 
their  reception,  the  case  of  Reg.  r.  Young,  a  case 
before  Mr.  Greaves,  sitting  as  a  commissioner,  and 
in  which  he  took  the  opinion  of  Williams,  J. 
as  to  the  admissility  of  the  evidence,  and  the 
case  of  Reg,  v.  Lee,  wheru  Pollock,  C.  B.,  held  that 
depositions  signed  in  the  same  way  as  those  now  in 
question  were  admissible  in  evidence.  In  tbe  cue 
at  the  Central  Criminal  Court  before  roe,  the  same 
point  arose,  but  my  attention  was  called  to  the 
17th  section  of  the  Act  without  any  reference  to 
the  schedule.  On  reading  the  1 7th  section  I  was  of 
opinion  that  that  sec  Jon  strictly  construed  required 
that  the  deposition  of  each  witness  should  be  signed 
by  tbe  committing  magistrate.  After  my  decision 
the  clerk  to  tbe  magistrates  called  my  attention  to 
tbe  decided  cases  and  the  schedule.  On  looking  at 
the  two  together,  and  seeing  that  the  language  of 
sect.  17  is  not  conclusive,  and  that  the  section  sajs 
that  such  depositions  shall  be  read  over  to  and 
signed  respectioely  by  the  witnesses,  and  the  word 
"respectively  "  is  omitted  when  it  speaks  of  tbe 
signature  by  tbe  magistrate,  and  reading  the  sectira 
by  the  light  of  the  schedule— which,  after  giving  tbe 
form  of  the  caption  and  the  introductory  part  of  the 
deposition  of  each  witness,  concludes,  "  The  above 
depositions  of  C.  D.  and  E.  F.  were  taken  before  me," 
and  the  magistrate  is  then  to  affix  his  signature,  I 
thought  that  the  section  did  not  exact  from  the 
magistrate  that  he  should  affix  his  signature  to  the 
deposition  of  each  witness,  but  that  it  was  enough  if 
he  attached  it  to  the  entire  set  of  depositions  as  s 
body.  Accordingly  I  informed  Mr.  Oke,  the  magis- 
trates* clerk,  that  I  had  too  hastily  decided  the  point, 
and  authorised  Mm  to  state  that  I  did  not  intend  on 
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any  future  occasion  to  abide  by  it.  I  think,  there- 
fore, looking  at  the  section  and  schedule  together,  it 
11  enough  if  the  depositions  are  signed  according  to 
the  form  giren  in  the  schedule.  These  depositions 
irere  signed  in  that  way,  and  I  think  that  was  suffi- 
cient to  make  them  admissible.  As  to  the  second 
point,  I  have  no  wish  to  infringe  on  any  general 
rule  of  criminal  law,  and  think  that  where  the  in- 
dictment sets  forth  anything  which  it  alleges  as 
ooMtiiuting  the  subject  matter  of  the  offence  we  are 
bound  by  it ;  but  where  what  is  unnecessarily  put  in 
the  indictment  is  plainly  suplusage,  it  may  be  re- 
jected. In  the  present  case  the  offence  consists  in 
tbehaTjng  made  a  false  declaration  as  to  the  loss  of 
the  pawn-ticket ;  but  the  indictment  goes  on  to  say, 
whereas  in  truth  be  had  not  lost  the  said  ticket.  If 
the  indictment  had  stopped  there  it  would  have  been 
sufficient,  but  it  goes  on  further  to  state  that  the 
defendant  had  sold,  lent,  or  deposited  it  as  a  security 
to  one  J.  C.  Now  what  is  this  but  only  s.ating  the 
evidence  by  which  the  falsi  ly  of  the  declaration  was 
to  be  proved  ?  If  that  had  been  the  essence  of  the 
offence,  and  necessary  to  be  stated,  there  would  have 
been  ground  for  the  argument  of  the  prisoner's 
counsel,  but,  as  it  is  not,  it  may  be  treated  as  mere 
surplusage,  and  not  vitiating  the  indictment. 

Btlkb,  J. — ^I  am  of  the  same  opinion.  The 
statute  intended  plainly  that  the  committing  magis- 
trate's signa'tuie  should  be  affixed  to  the  whole 
depositions  when  attached  together.  If  all  the 
depositions  had  been  written  on  one  sheet  of  paper, 
the  signature  of  the  magistrate  at  the  end  would 
deaily  have  been  safflcicnt,  and  it  does  not,  in  my 
opinion,  make  anv  difference  that  the  several  de- 
positions have  been  sewn  or  attached  together  by 
some  other  means.  As  to  the  second  objection,  if 
the  indictment  had  stopped  at  the  averment, 
*<  Whereas,  in  truth  he  had  not  lost  the  said  ticket," 
it  would  have  been  sufficient;  but  it  goes  on  to 
exhaust  all  suppositions  for  the  defendant's  believ- 
ing that  he  had  lost  it.  This  is  clearly  surplusage, 
and  may  be  r«  jected. 

The  other  judges  were  of  the  same  opinion. 

Conviction  affirmed. 


Reo.  v.  French. 

Forgery — Acquittance — Receipt — 24  j*  25    Vtct. 

c.  98,  8.  23. 

A  doeument  issued  to  members  of  the  Ancient  Order  of 
Foresters  Friendly  Society^  caUed  a  "  clearance^"  cer^ 
tified  that  the  member  had  paid  aU  his  dues  and 
demands,  and  authorised  any  court  of  the  order  to 
accept  the  bearer  as  a  clearance  member: 

Heldf  that  this  was  not  *he  subject  of  forgery  within  the 
24  j-  25  VicL  c,  98,  «.  23  (a)  as  an  acquittance  or 
receipt. 

Case  reaerved  for  the  opinion  of  this  court  by 
Lush,  J.  at  the  last  summer  assizjs  for  the  West 
Riding  of  Yorkshire,  held  at  Leeds. 

lodictment  on  the  24  &  25  Vict.  c.  98,  s.  23  for 
forging  an  acquittance  or  receipt  for  money. 

The  prisoner  was  secretary  of  a  friendly  society 
called  the  Ancient  Order  of  Foresters,  which  had 

(o)  The  24  &  25  Vict.  c.  9b,  8.  23,  cnactB  "  Wliosoever 
•hall  forge  or  alter,  offer,  &c..  any  nndertaking,  warrant, 
order,  authority,  or  request  for  the  payment  of  money,  or 
far  the  delivery  or  transfer  of  any  goods  or  chattels,  or  of 
any  note,  bill,  or  other  security  for  the  payment  of  money, 
or  for  procuring  or  giving  credit  or  any  indorsement  on  or 
sMignment  of  any  auch  undertaking,  warrant,  order, 
aothority,  or  request,  or  any  accountable  receipt,  aoquit- 
tisoe,  or  receipt  for  money  or  for  goods,  or  for  any  note, 
Mn,  or  other  security  for  the  payment  of  money,  or  any 
indorsememt  or  assignment  of  any  such  accountable  receipt, 
with  intent  in  any  of  the  oases  aforesaid  to  defraud,  shall 
be  guSltj  of  felony,  Ibo. 


branches  in  various  towns.  A  member  removing 
from  one  place  to  another,  who  had  paid  all  dues, 
was  entitled  to  a  document  in  the  form  hereafter 
set  out,  called  a  *' clearance,"  wnich  admitted  him 
to  all  the  privileges  of  membership  at  any  place 
where  a  branch  of  the  society  existed. 

The  qualifications  for  membership  were  the  pay- 
ment of  an  entrance  fee,  a  certain  time  of  piobation, 
and  certain  general  payments  made  at  meetings  of 
the  society  called  '*  courts."  At  these  courts,  con- 
stituted by  the  presence  of  the  chief  ranger,  the  sub- 
chief  ranger,  the  treasurer,  the  secretary,  and  two 
members  at  the  least,  the  payments  were  made  to 
the  secretary,  and  by  him  handed  over  there  and 
then  to  the  treasur  r.  Neither  the  chief  ranger, 
nor  the  sub-chief  ranger  received  or  was  responsible 
for  any  of  these  payments,  nor  were  their  signa- 
tures to  a  ** clearance"  understood  as  importing 
that  any  money  had  been  received  by  them  or  either 
of  them;  but  a  "deai'ance"  w'thout  their  signa- 
tures would  not  have  been  accepted. 

Edward  Cragg,  a  member  of  the  society,  was 
entitled  to  a  **  clearance,"  but  the  money  he  had 
paid  had  not  been  accounted  for  by  the  prisoner  to 
the  treasurer. 

The  prisoner   sent   to    Cragg  a  "  clearance,"  of 

which  the  following  is  a  copy,  and  to  which  he 

forged  the  names  of  the  chief  and  the  sub- chief 

rangers. 

AscisKT  OansB  of  Foexstbbs  Fbishdlt  Soczbtt. 

Members'  Clearance. 

Authorised  form  pursuant  to  Greneral  Law. 

Savubl  Shawcboss,  Permt.  Seo. 
Court  '*  Painters,"  No.  4076  of  the  Leeds  District,  held  at 
the  Harewood  Arms,  Harewood*street,  in  Leeds,  in  the 
county  of  York. 

To  all  whom  it  may  concern.  These  are  to  certify  that 
the  bearer  hereof,  brother  Edward  Craffg,  a  [^riate  whether 
tingle  or  mam«<l]  married  man,  now  aged  twentv-siz  years, 
by  trade  a  painter,  was  admitted  a  member  of  tlie  above 
court  on  the  25th  day  of  June  1864,  and  has  paid  all  dues 
and  demands  up  to  the  28th  day  of  August  1868. 

We  therefore  hereby  authorise  any  court  of  the  order  to 
accept  the  said  brother  as  a  clearance  member,  subject  to 
the  conditions  expressed  in  the  general  laws,  to  which,  so 
far  as  they  may  apply  to  the  above  oourt,  we  undertake  to 
conform. 

In  witness  whereof  we  have,  by  order  of  the  oourt  and  on 
its  behalf,  subscribed  our  hands,  and  affixed  the  seal  of  the 
oourt. 

Thoblas  Maw,  Chief  Banger. 
(Seal.)  JoHB  DOTLB,  Sub-Chief  Kanger. 

Qboboe  Fbbbch,  Secretary. 
Caxttion. — ^The  member  to  whom  this  clearance  is  granted, 
must  throw  it  into  some  legal  court  within  two  calendar 
months  from  the  time  of  drawing  tbe  same,  and  should  it 
be  refused  by  any  court,  it  must  be  returned  to  the  court 
which  granted  it,  within  one  calendar  month,  or  tbe  mem- 
ber wiUbecome  suspended :  (See Qeneral  Iaws,  92, 93, 94, 96.) 
We,  the  undendirned,  declare  that  this  is  the  document 
presented  to  this  court.  No.  1567,  by  brother  Cragg,  on 
Oct.  26, 1868. 

WiLLIAlf  Tbjlbtbb,  C.B. 
(Seal.)  Natbavxbl  Powbll,  S.C.B. 

Thomas  Batbs,  Secretary,  Court  1567. 
May  24, 1864. 

The  question  for  the  opinion  of  the  court  is, 
whether  the  above  document  is  an  acquittance  or 
receipt  for  money  within  the  meaning  of  the  statute  ? 
The  prisoner  was  conyicted,  but  admitted  to  bail. 

Robert  Lush. 

No  counsel  were  instructed  on  either  sjde. 

CocKBURN,  C.  J. — In  this  case  it  appears  that 
there  was  a  doubt  whether  the  document  the  pri- 
soner was  indicted  for  forging  was  an  acquittance 
or  receipt  for  money  within  the  statute  24  &  25 
Vict.  c.  98,  s.  23,  uiK>n  which  the  indictment  was 
framed.  We  are  of  opinion  that  it  was  not  an 
acquittance  or  receipt  for  money  within  that  enact- 
ment, and  that  it  is  nothing  more  than  what  it  pur- 
ports to  be,  yiz.,  a  certificate  certifying  that  the 
bearer  was  admitted  a  member  of  the  court  which 
issued  it,  and  had  paid  up  all  dues,  and  authorising 
any  other  court  of  the  Ancient  Order  of  Foresters 
to  accept  UuB  bearer  as  a  clearance  member.    Wo 
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think  that  it  is  Bimply  a  certificate,  and  not  in  any 
sense  of  the  term  an  acquittance  or  receipt  for 
money,  and  therefore  that  the  conviction  cannot  be 
upheld.  Conviction  quaahed. 

Jan.  22  and  29 J  1870. 

(Bef  jre  Cogkbdrn,  C.  J.,  Btleb  and  Kbatino,  J  J., 
and  PiQOTT  and  CLBASBr,  BB.) 

Rbo.  v.  Stainbb. 

7Vacfe«  union — Embezzlement  of  funds  by  its  officen — 
32  ^  33  Vict,  c.  61,  «.  44. 

An  unregistered  friendfv  society  or  trades  union  may 
prosecute  its  servants  for  embezzletnent  of  its  property^ 
though  soine  of  its  rules  may  be  void  as  Iteing  in  re- 
strcunt  of  trade,  and  contrary  to  public  policy. 

Bales  in  a  trades  societv  or  union  imposing  fines  upon 
members  for  working  beyond  certain  hours,  or  for  ap- 
plying for  work  at  a  firm  where  there  is  no  vacancy,  or 
for  taking  a  person  into  a  shop  to  learn  weaving  where 
no  vacant  loom  exists,  though  void  as  being  in  restraint 
qf  trade,  do  not  render  the  society  criminally  re- 
sponsible. 

Case  reserved  by  the  Chairman  of  the  Worcester- 
shire Quarter  Sessions  for  the  opinion  of  this 
Court : — 

At  the  Worcestershire  Quarter  Sessions,  held  on 
the  3rd  Jan.  1870,  a  prisoner  named  James  Stainer 
was  tried  before  me  on  a  charge  of  embezzling 
certain  moneys  received  by  him  on  account  of  the 
society  known  as  "The  Power  Loom  Carpet 
Weavers*  Mutual  Defence  and  Provident  Associa- 
tion of  Kidderminster  and  Stourport." 

This  society  was  established  many  years  ago 
under  rules,  of  which  a  copy  accompanies  and  is  to 
be  taken  as  a  part  of  this  case. 

In  March  1868  these  rules  were  revised,  and  such 
revised  rules,  of  which  a  copy  also  accompanies  and 
is  to  be  taken  as  part  of  this  case,  have  wer  since 
been,  and  are  now,  in  force  and  define  the  object 
and  the  constitution  of  the  society,  and  the 
duties  of  its  several  officers. 

Neither  the  original  nor  the  revised  rules  were 
enrolled  or  certified  under  the  Friendly  Societies' 
Acts. 

Some  time  before  the  revision  of  the  rules  the 
prisoner  became  a  member  of  the  society,  and  was 
duly  appointed  what  was  called  a  local  secretary,  to 
keep  the  accounts  and  collect  the  contributions  of 
members  of  the  society  employed  at  the  works  of 
Messrs.  Dixon  and  Co.  of  Kidderminster,  and  after 
such  revision  he  continued  to  be  a  member  of  the 
society  and  to  act  under  the  i8th  of  the  revised 
rules,  as  such  local  secretary,  until  the  embezzle- 
ment charged  against  him  was  discovered  cowards 
the  end  of  Oct.  1869,  and  it  was  in  respect  of 
moneys  received  by  him,  as  such  local  secretary,  in 
September  and  the  early  part  of  Oct.  1869,  that  the 
charge  of  embezzlement  arose. 

It  was  proved  by  Robert  Qillam,  the  general 
secretary  of  the  society,  who  was  called  on  the  part 
of  the  prosecution,  that  the  34th  and  35th  of  the 
revised  rules  had  never  been  acted  upon,  that  the 
d7th  of  the  revised  rules  had  been  acted  upon  with 
respect  to  the  clearance  card  therein  mentioned, 
but  not  otherwise,  and  that  the  36th  of  the  revised 
rules  had  never  been  acted  upon,  except  that  two 
members,  named  respectively  Thomas  Painter  and 
John  Branford,  who  worked  at  the  said  Messrs. 
Dixon's,  and  who  had  each,  at  different  times,  taken 
a  son  into  their  working  shed  to  learn  weaving  con- 
trary to  the  provisions  of  the  said  36th  rule,  were 
told  that  they  would  have  to  pay  the  fine  mentioned 
in  the  rule,  and  both  left  the  society  to  avoid  such 
payment. 

It  was  also  proved  by  the  said  Robert  Gillam, 


that,  prior  to  the  revision  of  the  rules,  the  society 
had  occasionally  contributed  towards  the  support  of 
men  out  on  strike,  and  that  the  last  of  such  occa- 
sions was  at  Christmas  1866,  when  a  sum  of  90/L 
was  given  to  men  out  on  strike  at  Stourport,  and 
that  on  one  occasion,  since  the  revision  of  the  rules, 
viz.,  on  the  13th  May  1868,  a  sum  of  5/.  per  week 
was  voted  to  some  ironmakers  and  chainmakers  who 
were  out  on  strike.  The  following  entry  relating 
to  the  last- mentioned  vote  appears  in  the  minute 
book  of  the  society. 

At  a  delegate  meeting  held  at  the  Vine  Inn,  on  Wednes- 
day, May  13, 1888,  the  following  reeolntlon  was  nnanimously 
paaaed— "  Propoaed  by  Joseph  Arnold,  aeoonded  by  James 
IxLston,  that  tne  ironmakera  and  chainmakera  hare  the  mn 
of  51.  per  week  granted  to  them  from  the  funds  so  long  as 
they  are  out,  to  be  equally  divided  between  them." 

Except  as  above  mentioned  no  evidence  was  given 
at  the  trial  of  any  application  of  the  funds  of  the 
society  towards  the  support  of  men  on  strike,  or 
for  any  illegal  purpose. 

There  are  between  500  and  600  members  of  the 
scxjiety,  and  their  funds  at  the  present  time  exceed 
2000il,  invested  in  the  savings  bank  in  the  names 
of  severed  sets  of  trustees  appointed  for  that  purpose. 

At  the  close  of  the  case  for  the  prosecatioo, 
Mr.  Streeten  and  Mr.  Jelf,  on  behalf  of  the  pri- 
soner, objected  that  the  society  was  proved  to 
have  been  established,  in  part  at  least,  for  an 
illegal  obj  ct,  and  that  I  ought  on  that  ground  to 
direct  the  prisoner  to  be  acquitted.  Nos.  30,  35,  36 
and  37  of  the  revised  rules  (o)  were  principally 
relied  upon  as  showing  the  illegality  alleged,  and  the 
following  cases  were  cited  in  support  of  the  objection: 
R.  V.  Hunt,  8  C.  &  P.  642  ;  Hornby  v.  Close,  L.  Bep. 
2  Q.  B.  153 ;  Farrer  v.  Close,  L.  Rep.  4  Q.  B.  602 

I  overruled  the  objection  and  refused  to  with- 
draw the  case  from  the  consideration  of  the  jury, 
but  I  consented  to  reserve  the  point  if  necessaiy. 

The  trial  accordingly  proceeded  and  the  jury  re- 
turned a  verdict  of  guilty,  whereupon  the  prisoner 
was  sentenced  to  one  year's  imprisonment  with 
hard  labour,  and  he  is  now  detained  in  Worcester 
Prison  in  pursuance  of  that  sentence. 

The  question  on  which  I  respectfully  desire  the 
opinion  of  the  Court  for  the  consideration  of  Crown 
Cases  Reserved,  is,  whether  I  was  right  in  over- 
ruling the  objection  so  taken  on  behalf  of  the 
prisoner,  or  whether  such  objection  was  valid  in 
point  of  law  and  entitled  the  prisoner  to  be 
acquitted. 

(Signed)        R.  Paul  Amphlbtt, 
Chairman  of  the  above  Court  of  Quarter 

Sessions. 

Streeten  {Jelf  with  him)  for  the  prisoner.— The 
conviction  was  wrong.  The  relation  of  master  and 
servant  roust  exist  to  support  a  conviction  for  em- 

(a.)  BuleSO.  The  hours  of  work  allowed  by  the  Factory  Acts 
shall  be  the  recognised  work  hours  for  members  (rf  tills 
society,  and  any  member  infringing'  on  such  hours  by  work- 
ing  overtime — that  is,  by  working  before  six  o'clock  in  the 
morning,  after  six  in  uie  evemng,  after  two  o'clock  on 
Saturdays,  or  meal  hours,  shall  be  fined  2s.  6d.,  and  shall 
likewise  be  8U8x>ended  from  all  the  privileges  of  membership 
for  twelye  months. 

Bule  35.  Any  member  of  this  association  making  an  api^- 
cation  for  work  at  firms  where  there  is  no  vacani^,  and 
thereby  creating  that  spirit  crushing  influence  which  all 
good  men  deplore,  shall  upon  proof  of  the  offence  be  fined 
2s.  dd.  in  eacn  and  every  case,  such  flines  to  be  placed  to 
the  offender's  arrears. 

Rule  36.  Any  member  of  this  society  taking  a  person  into 
a  shop  to  learn  the  wearing  where  no  Vicant  loom  exists, 
and  against  the  expressed  wishes  of  his  shopmates,  shall  be 
fined  2s.  6cl.,  and  Huall  likewise  be  suspended  from  all  the 
privileges  of  membership  for  twelve  montha. 

Kule  37.  Should  any  member  leave  one  firm  to  work  at 
another,  he  shall  get  a  clearance  card  to  certify  his  position 
with  respect  to  this  society,  and  if  he  is  in  arrears  of  hia 
cotributions,  levies,  fines,  &o.,  he  shall  pay  in  the  same  to 
the  secretaxy  acting  for  the  shop  wherom  he  has  obtained 
employment.  And  any  member  producing  a  false  certificate 
shall  be  fined  Is.,  and  any  secretery  wilfidly  drawing  up  a 
false  oertifliOAte  shall  be  expelled  fromhis  <moe. 
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bezzlement  In  this  case  the  society  was  an  illegal 
one.  and  the  service  in  which  the  prisoner  was  on- 
gaged  was  consequently  illegal,  and  the  law  does 
not  therefore  recognise  the  relation  of  master  and 
serrant  in  such  a  case.  That  such  a  society  is 
illegal  is  shown  by  Hornby  v.  Close^  15  L.  T.  Rep. 
N.  S.  568,  and  Farrer  v.  Ctose^  20  L.  T,  Rep.  N.  S. 
801.  Rule  36  of  this  society  is  much  stronger  and 
more  illegal  than  the  rules  relied  upon  in  those 
cases.  [CoGKBCRN,  C.  J. — ^Those  cases  decided  that 
the  societies  there  in  question  were  only  so  far 
illegal  that  they  could  not  enforce  civil  contracts.] 
It  is  submitted  that  such  a  society  cannot  have 
property  which  can  be  embezzled.  The  prisoner 
was  a  servant  only  under  the  rules  of  the 
society.  Such  a  service  is  not  a  lawful  one 
because  the  rules  are  not  lawful.  Service  im- 
plies some  duty  which  can  be  legally  enforced,  and 
the  money  received  and  embezzl^  must  be  money 
which  can  be  recovered  in  a  court  of  law.  This  is  a 
society  which  is  indictable  at  common  law,  its 
roles  are  illegal,  as  being  against  public  policy,  and 
they  are  also  criminal  in  the  sense  of  the  society 
being  a  conspiracy  to  effect  an  unlawful  object  by 
illegal  rules.  Bombjf  v.  CIom  followed  the  decision 
in  Hilum  v.  Eckersiey,  6  EIL  &  Bl.  47,  66,  where  the 
court  refused  to  enforce  a  bond  by  which  a  number 
of  masters  bound  themselves  to  act  according  to  the 
resolution  of  a  majority  in  the  employment  of  their 
workmen.  In  delivering  the  judgment  of  the  court 
Crompton,  J.  said :  **  I  am  of  opinion  that  the  bond 
is  void,  as  being  against  public  policy.  I  think  that 
combinations  like  that  disclosed  in  Uie  pleadings  in 
this  ease  were  illegal  and  indictable  at  common 
law,  as  tending  diractly  to  impede  and  interfere 
with  the  free  coarse  of  trade  and  manufac- 
ture. The  precedents  of  indictments  for  com- 
binations of  two  or  more  persons  to  raise  wages 
and  for  otlwr  ofifences  of  this  nature,  which  were  all 
framed  on  the  common  law,  and  not  under  any  of 
the  statutes  on  the  subject,  sufficiently  show  what 
the  common  law  was  in  this  respect.  In  Rbx  ▼. 
Mawbey,  6  T.  R.  619,  Grose,  J.  assumed  the  ille- 
gality of  such  combinations  as  well-known  law. 
Combinations  of  this  nature,  whether  on  the  part  of 
the  workmen  to  increase,  or  of  the  masters  to  lower 
wagi's,  were  equally  illegid."  [Cogkbubn,  C.  J. — 
What  authority  is  there  for  saymg  that  where  half 
a  dozen  men  or  more  agree  not  to  work  at  a  factory 
where  machinery  is  used,  or  where  more  than  a 
certain  number  of  apprentices  are  taken,  that  such 
a  combination,  although  it  may  be  in  restraint  of 
trade,  is  a  criminal  offence?]  Such  an  agree- 
ment is  contrary  to  public  policy.  In  2  Russell 
on  Crimea,  p.  442,  it  is  laid  down  that  a  per- 
son cannot  be  convicted  for  embezzlement  as  a 
derk  or  servant  to  a  society  which  is  illegal,  as  of 
a  society  where  the  members  on  admission  took  an 
anUwful  oath  :  (/2e7  v.  Hunt,  8  C.  &  P.  642.)  In  this 
case  the  defendant  received  the  moneys  which  were 
to  be  applied  in  an  illegal  way.  '*  The  obiection," 
says  Lord  Mansfield  in  Mont^fwri  v.  Mont^fiorij 
that  a  contract  is  immoral  or  illegal   as  between 

rntiff  and  defendant,  sounds  at  all  times  very 
in  the  mouth  of  the  defendant.  It  is  not  for 
his  sake,  however,  that  the  objection  is  ever  allowed, 
but  it  is  founded  in  general  principles  of  policy, 
which  the  defendant  has  the  advantage  of,  contrary 
to  the  real  justice  as  between  him  and  the  plaintiff  ; 
by  accident  if  I  may  so  say.  The  principle  of 
public  policy  is  this,  Ex  dob  malo  non  oritur  actio,  No 
court  will  lend  its  aid  to  a  man  who  founds  his 
cause  of  action  upon  an  immoral  or  an  illegal  act 
If,  from  the  plaintiff's  own  stating  or  otherwise,  the 
CBuse  of  action  appears  to  arise  ex  turpi  causd,  or  the 
trsosgreMion  of  a  positive  law  of  this  country,  there 
the  court  sa^'s  he  hun  no  right  to  be  assisted.  It  is  upon 
that  ground  the  court  goes,  not  for  the  sake  of  the 
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defendant,  but  because  they  will  not  lend  their  aid 
to  such  a  plaintiff.  So,  if  the  plaintiff  and  defendant 
were  to  change  sides,  and  the  defendant  were  to 
bring  his  action  against  the  plaintiff,  the  latter 
would  then  have  the  advantage  of  it,  for  where  both 
are  equally  in  fault,  potior  est  conditio  de/endentis.** 
It  is  submitted  the  same  reason  applies  to  the  offence 
of  embezzlement,  and  the  court  will  not  lend  its  aid 
in  the  protection  of  funds  to  be  applied  to  an  illegal 
purpose.  Any  combination  to  do  that  which  is  an 
infraction  of  a  civil  right  is  indictable.  A  conspi- 
racy for  raising  the  prices  of  victuals  or  goods  by 
forestalling  or  regrating,  or  to  carry  out  a  monopoly, 
is  indictable  at  common  law.  So  also  is  a  conspiracy 
to  force  workmen  to  work  at  a  particular  rate  of 
wages  or  for  certain  hours,  4  Broom  &  Hadley's 
Comm.  189,  190.  Notwithstanding  the  82  &  88  Vict, 
c.  61,  these  are  still  indictable  offences. 

J.  0.  Griffits  for  the  prosecution.— The  conviction 
was  right.  It  may  be  that  a  partnership  for  an 
illegal  object,  such  as  in  rule  22,  cannot  enforce  its 
rights  in  the  civil  courts,  but  it  is  submitted  that 
the  society  is  not  criminally  illegal.  In  Rex  v. 
Hunt  every  one  of  the  members  of  the  society  was 
clearly  indictable  for  the  felony  of  taking  and 
administering  illegal  oaths.  The  present  is  a 
case  of  a  legal  partnership  having  among  its  rules 
some  very  laudable  and  two  or  three  in  restraint 
of  trade  (rules  85,  86),  which  are  therefore  void. 
The  rules  which  regulate  the  partnership  are  divi- 
sible, and  those  which  are  not  illegal  may  be  enforced 
in  courts  of  law  :  (fVice  v.  Green^  16  M.  &  W.  846.) 
Friendly  societies  which  are  not  registered  are 
nothing  more  than  ordinary  partnerships,  and  the 
secretaries  and  officers  are  the  servants  of  the  mem- 
bers: 

Beg.  V.  Tovigue,  Bell's  C.  C.  289  j 

Beg.  V.  Meller,  2  Moo.  0.  C.  24d  ; 

Beg.  V.  Bedford.  21  L.  T.  Rep.  N.  S.  508. 
In  the  civil  courts  the  agent  of  a  party  to  an  illegal 
contract  cannot  set  up  the  illeg'ility  to  an  action  by 
the  principal  against  him : 

Tennent  v.  Elliotty  1  Boa.  &  Pul.  8 ; 

Sharp  V.  Taylor,  2  Phil. 
That  this  society  is  not  criminal  is  shown  by  the 
stato.  6  Geo.  4,  c.  129  ;  82  &  88  Vict.  c.  61 ;  18  &  19 
Vict.  c.  68,  which  were  passed  to  regulate  similar 
societies,  and  are,  in  fact,  a  recognition  of  them. 
It  may  be  that  the  funds  of  the  society  will  never 
be  applied  to  the  purposes  in  rules  85  and  86.  (He 
was  tnen  stopped  by  the  court.) 

Streeten  in  reply.— The  82  &  88  Vict.  c.  61,  and 
18  &  19  Vict.  c.  68,  have  no  application,  because 
this  society  was  not  registered  under  the  Friendly 
Societies  Act.  The  rules  relied  on  render  this 
society  criminally  indictable  for  a  conspiracy.  There 
is  a  precedent  of  an  indictment  (4  Went.  100)  against 
journeymen  leather  dressers  for  a  conspiracy  not  to 
work  at  any  shop  where  apprentices  were  taken  for 
a  less  period  than  seven  years.  In  the  cases  cited 
on  the  other  side  the  rules  were  rather  irregularities 
and  not  illegal  in  substance  affecting  the  constitu- 
tion of  the  society. 

CoGKBURN,  C.  J. — I  am  of  opinion  that  there  it 
nothing  in  the  circumstances  of  this  case  that  affects  . 
the  validity  of  the  conviction,  and  that  the  convic- 
tion must  stand.  It  is  unnecessary  to  determine 
whether  if  a  society  be  established  for  criminal  pur- 
poses that  would  affect  its  legal  title  to  the  protec- 
tion of  its  property,  because  in  this  society  there 
are  no  rules  that  can  be  said  to  be  of  a  criminal 
character.  The  principal  purposes  for  which  this 
society  was  established  are  lawful,  but  there  may  be 
one  or  two  having  reference  to  the  employment  of 
its  members  and  wages  which  might  come  within 
.  the  objects  of  a  trades  union  according  as  they 
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were  carried  out.  According  to  the  caaes  of 
Farrer  t.  Close  and  BitUm  y,  Eektraky^  such 
nile§  would  be  illegal  and  void,  and  anj  contract 
arising  on  these  rules  would  also  be  roid  as 
being  in  restraint  of  trade,  and  contrary  to  public 
policy,  but  the  court,  in  those  cases,  carefully 
abstained  from  saying  that  there  was  any  criminal 
illegality.  And  I  do  not  think  that  such  rules 
must  be  considered  as  criminal,  and  as  afiFecting 
the  society's  title  to  its  property.  The  late  Act 
(82  &  33  Vict.  c.  61)  has  said  that  trades  union 
societies  are  to  have  the  privileges  and  advantages 
of  the  Friendly  Societies  Acts,  which  give  a  right  to 
proceed  against  their  officers  for  embezzlement  of 
funds  in  a  summary  way  before  magistrates  to  con- 
viction and  punishment.  It  was  urged  that  this 
statute  only  applies  to  societies  registered  under 
the  Friendly  Societies  Act,  but  wbeUier  that  be  so 
or  not,  the  statute  may  be  regarded  as  an  intimation 
of  the  Legislature  that  such  societies  should  not  be 
prevented  from  having  the  protection  of  the  law 
against  those  persons  who  may  embezzle  their  pro- 
perty. That  enactment,  therefore,  shows  that  there 
is  nothing  of  a  criminal  nature  in  such  rules.  It 
would  be  a  great  absurdity  to  say  that,  although 
such  societies,  when  registered,  could  go  before  a 
magistrate  and  prosecute  in  a  summary  way  to 
conviction,  that  they  were  prevented  from  pre- 
ferring an  indictment  for  the  same  offence  at  the 
assizes,  yet  that  is  what  the  argument  for  the 
defence  comes  to.  I  therefore  think  the  conviction 
was  right. 

Byleb,  J. — I  also  think  that  the  conviction  was 
right.  The  objects  of  the  rules  pointed  out  may  be 
unlawful  in  the  sense  of  being  void,  as  in  restraint 
of  trade  and  contrary  to  public  policy,  but  they  are 
not  unlawful  as  being  within  the  criminiUl  law. 

KsATiNo,  J. — I  am  of  the  same  opinion.  The  only 
illegality  relied  on  is  to  be  found  in  two  rules,  which 
are  said  to  be  illegal  and  void  as  in  restraint  of  trade, 
and  which  could  not  be  enforced  in  a  court  of  law. 
Now,  is  that  a  criminal  illegality  that  would  deprive 
the  society  of  the  right  to  have  the  protection  of  the 
law  to  prevent  its  funds  being  plundered  ?  It  seems 
to  me  that  it  is  not.  The  late  Act  (32  &  33  Vict. 
c.  61),  if  confined  to  registered  friendly  societies, 
contains  a  clear  indication  of  the  intention  of  the 
Legislature  that  the  mere  fact  of  societies  having 
rules  that  are  void  as  being  in  restraint  of  trade, 
shall  not  cause  such  societies  to  be  deemed  illegal 
BO  as  to  deprive  them  of  the  protection  of  the  law  in 
respect  of  their  property.  In  the  argument  it  was 
■aid  that  the  society  was  indictable  at  common  law, 
but  in  the  absence  of  any  authority  for  that  posi- 
tion, it  seems  to  me  that  it  is  not.  There  is  no  in- 
stance of  any  such  indictment. 

PiooTT,  B. — I  am  of  the  same  opinion.  It  is  said 
that  this  society  oannot  bold  property  because  its 
rules  are  illegal.  Now  they  are  only  illegal  as 
being  in  restraint  of  trade,  and  not  affecting  their 
right  to  property.  By  the  82  A  88  Vict.  c.  61, 
the  Legislature  has  recognised  their  right  to  pro- 
perty, and  provides  that  they  may  go  before  a 
magistrate  and  proceed  summarily  to  conviction  and 
punishment  against  penons  who  may  have  embez- 
zled their  funds. 

Clbabbt,  B. — I  am  of  the  same  opinion. 

ComneUon  affirmBd, 


COURT  OF  APPEAL  IK  OHANCEBT. 

Reported  by  Thomas  Bbookbbaxk  and  E.  8tkwart 
RocBS,  ERqrB.,  Barristen-afe-Law. 

Thwratkty,  Nov,  4,  1869. 

(Before  the  Lord  Chanobllor  (Hatherley)  and 
Lord  Justice  Giffard). 

Laino  V,  Rbbd. 

Ben^t  society^  Rules — Power  of  borrowing — CertiH" 
cate  of  barrister — Bill  to  restrain  borrowing — /le- 
murrer^6  (f  7  WiU,  4,  c.  82. 

The  trustees  of  a  ben^  building  society  were  by  its  rules 
adopted  at  a  meeting,  and  certified  by  the  barrister 
appointed  for  that  purpose,  empowered  to  borrow 
money^  which  inu,  howevery  not  to  exceed  two-thirds 
of  the  anunmt  for  the  time  being  secured  by  the 
mortgages  to  the  society  g  and  they  were  to  be 
indemnijied  by  the  society  in  the  event  of  their  giving 
their  own  personal  security  for  such  loans.  Upon 
a  bill  charging  that  this  rule  was  illegaly  and  praying 
an  injunction : 

Held  (reversing  the  decision  of  MaKns  V.CJ)  that  the 
rule  sanctionina  such  borrowing  ums  not  contrary  to 
theSA-l  WiU.  4,  c.  83,  and  a  demurrer  to  the  biU 
was  aUowed, 

The  certificate  of  the  barrister  in  such  a  case  is  not  con' 
cljsive  upon  the  courtf  nor  would  it  be  in  any  case 
where  it  approved  and  certified  a  rule  whid  was 
either  contrary  to  the  general  law^  or  repugnant  to  the 
express  provisions  of  the  Act  of  Parliament. 

This  was  an  appeal  by  the  defendants  against  an 
order  of  Malins  V.C.,  overruling  their  demurrer  to 
the  plaintiff's  bill.  The  bearing  before  his  Honour 
is  reported  in  21  L.  T.  Bep.  N.  S.  88,  and  at  that 
place  all  necessary  statements  will  be  found. 

Sir  JRoundell  Pahner,  Q.  C,  Osborne,  Q.  C ,  and 
Chitty  supported  the  appeal,  and  referred  to 
Mullock  V.  Jenhinsy  14  Beav.  828 ; 
Armitage  v.  Walker,  2  K.  &  John  211 ; 
Dewhirst  v.  Clarkson,  8  Ell.  Jb  61.  206  ; 
Parker  v.  Butcher,  L.  Eep.  3  Eq.  762 ; 
Kslsall  V.  Tayler,  11  Exoh.  513: 
6  &7  Will.  4,  0.32,  8.  4; 
4&5Wm.4,c.40,B.4. 

Glasse,  Q.  C.  and  Graham  Hastings,  for  the  plain- 
tiff, cited 
Pare  v.  Clegg,  29  Beav.  589;  4  L.  T.  Bep.  N.  8. 009; 
Qrimes  v.  Harrison,  26  Beav.  435 ; 
Beq,  V.  Davis,  13  L.  T.  Bep.  N.  S.  629 ;  Weekly  Notes, 

Q.  B..  Jan.  1866,  p.  24; 
Re  The  Kent  Ben^t  Building  8ociety,  1  Dr.  ft  8m. 

417 ;  4  L.  T.  Bep.  N.  8.  610. 

Without  calling  for  a  reply, 

The  Lord  Chancellor  said  :  We  think  that  the 
demurrer  in  this  case  ought  to  have  been  aiUowed, 
and  we  feel  it  a  matter  of  satisfaction  that  the 
learned  judge  before  whom  the  case  originally  came 
has  not,  in  fact,  pronounced  any  decided  opinion 
upon  the  point  which  we  are  about  to  determine, 
viz.,  whether  or  not  the  rule  in  question,  and  of 
course  the  procedure  under  that  rule,  be  in  confor- 
mity with  the  Act  of  Parliament  by  which  this 
society  is  constituted.  The  learned  judge  has 
rather  reserved  his  opinion  upon  that  point,  ezpraa- 
sing  an  intimation  that,  in  his  judgment,  there  was 
considerable  doubt  as  to  whether  or  not  it  was  in 
excess  of  the  powers  conferred  by  the  Act  of  Par- 
liament ;  and,  that  doubt  existing,  he  preferred  the 
course  of  allowing  the  suit  to  proceed,  so  that  an 
answer  might  be  put  in,  and  that  he  might  be  more 
acquainted  with  all  the  facts  of  the  case.  But  this 
is  a  bill  which  hat  been  filed  for  the  express  pupose 
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of  obtaining  the  judgment  of  tho  court  on  the  point 
of  law.  It  appears  fairly  and  properly  to  have 
•tatcd  all  the  facta,  to  hare  exa^rgerated  nothing,  to 
hate  simply  represented  the  exact  state  of  the  case 
as  it  stands,  with  a  view  to  the  decision  of  the 
court  upon  the  subject. 

What  the  bill  complains  of  is  this.  It  says, 
«*  You,  being  a  building  society,  bound,  of  course, 
by  the  terms  of  the  Act  of  Parliament  which  con- 
stitutes such  societies,  hare  made  a  rule  that  moneys 
may  be  borrowed  during  the  continuance  of  the 
society  by  the  trustees  who  undertake  its  manage- 
ment and  that  those  moneys  may  be  dealt  with  as 
part  of  the  funds  of  the  society,"  that  is,  of  course, 
that  they  may  be  applied  in  making  advances  to 
those  who  are  desirous  of  obtaining  advances,  they 
gifing  security  upon  the  buildings  which  they 
purchase  with  such  advances.  But  there  is  a 
limit  put  upon  that  power,  namely,  this :  you 
are  never  at  any  time  to  advance  more  than 
two-thirds  of  what  is  outstanding  and  actually 
secared  upon  the  mortgages  which  have  been 
entered  into  by  the  members  of  the  socie^. 
Now,  it  is  said  "that  power  of  borrowing  is  a 
power  inconsistent  with  the  scope  and  purview 
of  the  Act  of  Parliament ;  it  is  contrary,  not  to  the 
express  language  of  the  Act,  but  to  the  inferences 
which  are  to  be  drawn  from  it,  and,  that  being  so, 
we  further  inform  the  court  that  that  power  has 
been  acted  upon  to  the  extent  of  66,0002.**  That  is  a 
very  hirge  sum,  no  duubt,  and  it  is  said  that  there 
is  an  annual  charge  of  3000/.  a  year  interest  in 
respect  of  that  sum.  But  the  bill  does  not  state 
that  the  moneys  so  borrowed  exceed  the  limit  laid 
down  by  the  rule. 

There  is  a  further  charge  in  the  bill,  which 
avers  that  the  moneys  have  been  lent  improperly.  It 
is  said  that  the  trustees  are  not  authorised  to  make 
any  such  loans.  After  complaining  of  that,  the  bill 
says  that  the  loans  have,  in  the  belief  of  the 
plf  intiff,  been  repaid,  so  that  there  is  nothing  more 
to  be  said  with  reference  to  those  loans,  unless  there 
should  be  found  a  threat  to  repeat  a  course  which 
is  complained  of  as  illegal.  That  threat  is  not 
arerred.  It  is  averred  that  they  intend  to  proceed 
uader  rule  18,  and  not  in  the  method  which  is  the 
second  branch  of  the  complaint ;  therefore,  I  think 
that  that  branch  of  the  complaint  is  properly  struck 
out  of  the  bill.  It  is  not  that  upon  which  the  bill 
can  be  founded  as  the  averments  are  here  made,  and 
all  that  we  have  to  consider  is  simply  whether  or 
not  the  18th  rule  can  be  maintuned  by  which  this 
benefit  society  is  enabled  to  the  extent  of  two- 
thirds,  and  no  more,  of  the  mortgages  which  have 
been  given  by  the  members  of  the  society  for 
securing  the  money  as  those  mortgages  may  stand 
at  the  time  of  the  loans  bein^c  requesteil, 
to  borrow  from  bankers  or  others  a  sum  of  money 
which  is  to  form  part  of  the  funds  of  the  society. 
I  ought  to  mention  also  that  the  bill  expressly  avers 
that  the  moneys  so  borrowed  have  been  applied  to 
the  purposes  of  the  society.  It  is  not  averred  that 
there  has  been  any  excess  in  the  exercise  of  the 
power  conferred,  if  the  power  is  legitimate.  That 
point,  of  course,  is  extremely  simple.  The  whole 
qnestion  turns  upon  whether  or  not  we  can  find  in 
the  Act  of  Ptfliament— express  words  there  are  not 
— any  provision  or  any  enactment  with  refereooe  to 
the  object  and  purview  of  the  society,  and  of  the  mode 
in  which  they  shall  conduct  their  business,  such  as 
to  render  any  agreement  of  the  character  I  have 
described  illegal  and  improper,  as  being  inconsistent 
with  the  provisions  of  the  Act. 

llie  purview  of  the  Act  is  stated  to  be  this — ^that 
any  number  of  persons  may  form  themselves  into 
societies  for  raising,  by  monthly  or  other  subscrip- 
tions of  members,  shares  nob  exceeding  in  value 
JOO/.  each  share,  and  the  subscriptions  are  not  to 


exceed  in  the  whole  20«.  per  month  on  each  share. 
They  are  to  raise  by  those  means  a  stock  or  fund  for 
the  purpose  of  enabling  each  member  to  receive  out 
of  the  funds  of  the  society  the  amount  or  value  of 
his  or  her  share  or  shares  therein,  to  erect  or  purchase 
one  or  more  dwelling  house  or  dwelling  houses,  &c., 
or  household  estate,  to  be  secured  by  way  of  mort- 
gage until  the  amount  of  the  value  of  his  or  her 
estate  shall  be  repaid,  and  until  all  fines  shall  have 
been  paid.  Then  they  have  power  to  constitute 
rules  and  regulations  for  their  government,  provided 
they  are  not  repugnant  to  tlie  express  provisions  of 
the  Act  and  the  general  laws  of  the  realm.  They 
are  empowered  also  to  impose  fines,  penalties,  and 
forfeitures.  Then  these  rules  are  to  be  certified  in 
the  manner  provided  with  reference  to  friendly 
societies,  and  for  that  particular  purpose  we  may 
refer  to  what  has  to  be  done  in  the  case  before  us. 
The  rule  contained  in  4  &  6  Will.  4,  c.  40  enables 
the  barrister  to  certify  the  rules,  and  he  is  to  certify 
whether  or  not  they  are  contrary  to  the  law,  and  his 
certificate  is  to  be  conclusive  and  binding. 

With  regard  to  the  argument  in  this  case,  two 
points  have  been  raised  by  those  who  contest  the 
decision  of  the  Vice-Chancellor ;  the  one  is,  that  the 
rule  itself  is  not  ultra  vires,  regard  being  had  to  the 
Act ;  and  the  other  is,  that  if  there  be  a  doubt  upon 
that  subject  (as  I  understand  the  argument,  it  can 
hardly  be  put  higher),  the  certificate  of  the  barrister, 
who  is  competent  to  determine  the  legal  question, 
should  be  adopted  by  us  as  conclusive.  We  cannot 
adopt  any  possible  view  of  the  certificate  of  the 
barrister  in  the  particular  case  before  us  which 
would  render  it  conclusive.  It  could  not  be  con- 
tended, and  it  hardly  was  contended,  thai^  if  the 
matter  was  plainly  uUta  vires,  any  certificate  ot  the 
barrister  could  prevent  the  court  from  interfering 
so  as  to  prevent  an  abuse  of  power  on  the  part  of 
persons  who  have  certain  privileges  conferred  upon 
them  by  Parliament.  If  there  was  such  an  abuse  of 
power,  the  certificate  of  the  barrister  would  have  no 
effect  whatever.  The  words  which  render  him  com- 
petent to  decide  upon  the  legality  of  the  instrument 
submitted  to  him  clearly  must  be  confined  to  such 
grounds  as  are  too  narrow  to  allow  the  application 
of  his  judgment  to  such  a  case  as  that  before  us. 
They  are  confined  probably  to  regulations  affecting 
the  interests  of  the  members  inter  se.  He  has  to 
decide  whether  there  is  anything  contrary  to  the 
law,  regard  being  had  to  the  true  construction  of 
the  Act  of  Parliament,  in  the  members  themselves 
entering  into  engagements  which  might  seem  to 
be  such  as  the  majority  were  not  entitled  to  bind 
the  minority  by.  Some  minor  particulars  of  that 
description  possibly  might  come  before  him  for  his 
judgment.  But  it  is  not  necessary  to  enter  more 
into  that  part  of  the  case  than  to  say  that  it  could 
not  possibly  apply  to  such  a  case  as  we  have  before  us. 
For  if  the  law  prohibited  the  raising  of  these  sums 
of  money,  I  apprehend  no  certificate  of  the  barrister 
could  avail.  Now,  does  the  Act  of  Parliament,  in 
anything  that  we  have  read,  in  fact  contravene  or 
forbid  any  such  arrangement  as  is  here  made  ?  If 
the  rule  had  been  a  rule  by  which  the  company 
were  authorised  through  the  medium  of  its  trustees 
to  raise  an  unlimited  sum  of  money  wholly  regard- 
less of  all  these  contributions  which  might  be  made 
by  its  members,  that,  no  doubt,  would  be  contrary 
to  the  intent  and  scope  of  the  Act.  The  Act  states 
that  the  members  amongst  themselves,  by  their 
contributions,  by  their  fines,  and  by  any  other  pay- 
ments that  they  may  make  in  furtherance  of  the 
objects  to  be  attained  under  the  Act  of  Parliament, 
ahail  form  a  fund  out  of  which  moneys  shall  bu 
raised.  They  are  raised,  first,  bv  weekly  contribu- 
tions of  the  members;  secondly,  by  fines;  and 
thirdly,  by  the  payments  of  those  who  are  desirous 
of  acquiring  land.    If  there  is  only  a  small  amount 


292 


MAGISTRATES'  OASES. 


Chan.] 


Laimo  v.  Rbbd. 


[Chah. 


of  money  in  hand,  and  there  are  several  persons 
desirous  of  having  an  advance,  they  may  be  disposed 
to  pay  a  high  rate  of  interest,  or  pay  something 
down  in  the  shape  of  bonus,  and  that  of  course 
would  fall  into  and  form  part  of  the  society's  funds. 
Then  comes  the  question  (the  society  having 
these  funds),  are  they  or  are  they  not  to  be 
allowed  to  manage  those  funds  in  such  a  way 
as  they  may  think  best  and  most  conducive 
to  their  own  interests?  The  funds  of  the  so- 
ciety are  simply  the  aggregation  of  all  the  pay- 
ments by  the  members  of  the  sums  of  money  in  re- 
spect of  their  shares,  payments  of  fines,  and  any 
other  payments  that  they  may  be  advised  to  make 
for  the  objects  of  the  society,  namely,  to  obtain 
advances  for  the  purchase  of  land.  TiUce  first  the 
question  of  investing,  instead  of  borrowing.  There 
is  nothing  in  the  Act  of  Parliament  expressly  re- 
lating to  investing,  but  it  is  clear  that  they  may 
invest,  because  there  is  a  prohibition  against  in- 
vesting in  a  particular  mode,  namely,  in  the  savings 
banks.  That  is  just  one  of  the  things,  I  apprehend, 
that  are  left  to  them  to  frame  rules  about,  and  the 
barrister  is  to  certify  as  to  whether  the  rules  that 
they  may  make  with  regard  to  investment  are  rea- 
sonable and  proper.  Then  if  they  have  power  to 
invest  their  money,  there  may  be  several  members 
desirous  of  purchasing  land,  and  it  might  be  incon- 
venient for  the  society  at  the  moment  to  dispose  of 
those  investments.  Their  investments  might  be  in 
the  funds,  and  the  funds  might  be  very  low;  it 
might  be  inexpedient  to  sell  out  at  that  time,  and 
the  natural  course  would  be  to  procure  the  money 
elsewhere.  In  the  case  I  have  put,  the  necessity 
for  finding  funds  would  arise  at  the  time  when 
several  people  were  desirous  of  procuring  an  ad- 
Tance,  and  when  probably  a  high  rate  of  interest 
would  be  paid.    They  are  at  li^rty  to  borrow  at 

5  per  cent.,  whereas  by  their  own  Act  of  Parlia- 
ment there  is  no  limit  with  respect  to  the  usury 
laws,  and  they  may  take  any  amount  of  interest — 

6  or    7  or    8    per   cent.,    from    those    who   may 
be   desirous   of  procuring  an    advance  to  attain 
the  object  which  the  Act  contemplates — viz.,  the 
purchase  of  land  or  the  erection  of  a  building,  or 
otherwise  as  they  may  be  disposed.    It  is  a  simple 
regulation  by  which  they  say  '*  We  are  desirous  of 
making  available,  in  the  best  possible  manner  for 
us  all,  our  contributions  of  204.  a  share,  the  fines 
and  other  payments  for  the  objects  of  the  Act  ;*' 
and  to  say  that  it  will  injure  one  set  or  the  other, 
when  the  company  frames  its  own  rules,  is  nothing 
to  the  purpose.    They  are  the  best  judges  of  that. 
The  whole  body  frames  the  rules,  and  each  man 
judges  for  himself.    They  carry  the    rules  by  a 
majority,  and  submit  them  to  the  barrister.  Each  man 
considers  for  himself  what  is  most  advantageous  in 
dealing  with  the  funds  with  which  they  may  be  pro- 
vided. The  power  of  dealing  with  those  funds  may  be 
regulated  by.  investment  on  the  one  hand,  and  by 
borrowing  on  the  other,  provided  always  that  the 
borrowing  is  only  to  be  exercised  to  the  extent  ori- 
ginally contemplated  in  the  formation  of  the  com- 
pany— viz.,  two-thirds  of  the  amount  that  may  be 
outstanding  upon    mortgage,   which  mortgage    is 
granted  under  the  provisions  of  the  Act.    They 
•imply  say,  **•  This  is  a  course  of  procedure  in  which 
we  are  following  out  the  objects  of  the  Act,  a  pro- 
cedure by  which  land  may  be  acquired,  a  procedure 
by  which  mortgages  have  been  given,  and  to  the 
extent  of  two-thirds  of  those  mortgages   we  will 
avail  ourselves  of  the  opportunity  of  dealing  with 
our  own  property^which  the  Legislature  intended  to 
give  us.    We  will  ask  nobody  to  advance  afarUiing 
more  than  the  Legislature  shall  sanction,  we  will 
raise  upon    the    security  of    two-tbirds    of    what 
the  Legislature  has  so  sanctioned  sums  of  money 
which  nugr  enable    us,  at  convenient   times,  to 


advance,  by  means  of  cash  advances  procured  from 
our  bankers,  or  otherwise,  the  sum  of  money  which 
is  desired  of  us  without  having  to  dispose  of  oar 
investments  in  a  disadvantageous  manner."  It 
might,  in  truth,  so  happen,  that  an  overdraught  at 
the  bankers  might  be  the  mode  of  doing  itX  There 
might  be  800/.  or  AOOL  wanted,  and  there  might  be 
only  200L  or  300^  in  hand  (of  course  in  such  a 
society  as  this  the  figures  would  be  larger),  and  the 
difference  might  be  met  by  over-drawing  the 
account  at  the  bankers.  Would  anybody  say  that 
that  would  be  an  irregular  course,  provided  always 
that  the  borrowing  did  not  exceed  the  proper 
amount?  It  seems  to  me,  therefore,  that  if  the 
Vice-chancellor  had  given  his  mind  fully  to  the 
construction  of  the  Act,  which  he  expressly  avoided 
doing,  because  he  says  he  would  rather  have  fuller 
information  before  coming  to  a  conclusion  strictly 
upon  the  Act  of  Parliament,  he  would  in  all  pro- 
bability have  come  to  the  same  conclusion  as  our- 
selves, viz.,  that  the  rule  complained  of  is  not  in 
itself  in  excess  of  the  power;  and  therefore  there 
is  nothing  in  the  bill  before  us  which  can  raise  any 
reksonable  ground  of  relief  against  these  defendants. 
Neither,  as  I  conceive,  was  it  intended  that  the 
case  should  go  any  further  than  the  bill  represents, 
for  I  think  that  the  bill  represents  all  the  facts  for 
the  purpose  of  obtaining  the  decision  of  the  court 
Upon  that  point  of  law  our  decision  is  adverse  to 
the  plaintiff.  The  demurrer  ought  to  be  allowed, 
and  the  usual  consequences  follow.  There  will  be 
no  costs  of  appeal. 

Lord  Justice  Giftard  said.—- 1  think  this  is  a  case 
which  ought  clearly  to  be  decided  on  demurrer,  and 
for  this  reason,  that  the  whole  case  in  the  bill  raises 
one  simple  question  as  to  the  effect  of  a  particular 
rule.  There  is  no  allegation  in  the  bill  that  the 
66,0002.  exceeds  the  amount  which  might  be  raised 
under  the  articles,  nor  is  there  an  allegation  that 
the  amount  has  been  raised  otherwise  than  for  the 
purposes  of  the  society.  I  quite  agree  with  the 
Vice-Chancellor  that  the  certificate  is  not  conclusive 
where  the  rule  is  either  contrary  to  the  general 
law,  or  repugnant  to  the  express  provisions  of  the  Act, 
and  I  take  it  that  the  rule  would  have  been  repugnant 
to  the  express  provisions  of  the  Act  if  it  luid  been 
a  rule  which  had  made  the  society  a  thing  different 
from  that  which  is  specified  in  the  Act,  and  meant 
by  the  Act ;  if,  for  instance,  it  had  made  the  society 
an  insurance  society,  or  a  discount  society,  or  a 
bank,  then  I  think  it  would  have  been  repugnant  to 
the  Act,  and  the  certificate  would  not  be  conclusive. 
But  what  we  really  have  to  inquire  on  the  present 
occasion  is  this:  first  of  all,  is  there  any  spedai 
provision  in  the  Act  forbidding  this  borrowing.  'Die 
answer  is,  no,  there  is  no  such  provision.  Then, 
secondly,  is  or  is  not  this  provision  a  provision  pro- 
viding for  a  method  of  conducting  business,  or  is  it 
a  provision  for  making  the  society  a  thing  different 
from  a  benefit  building  society  ?  In  my  opinion  it 
is  not  a  provision  for  making  the  society  a  thing 
different  from  a  building  society,  but  it  is  a  rule 
laying  down  a  mode  of  conducting  the  business  of 
the  society  as  the  members  may  think  fit  That 
being  so,  I  think  the  demurrer  should  be  allowed. 

Solicitors  for  the  defendants  appealing,  Shtan  and 
CWiMman. 

Solicitor  for  the  plaintiff,  John  Tucker. 
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Bbo.  v.  Pricb  and  othbbs  (Bridge water  Com- 
missioners) ;  Ex  parte  Loyibond. 

Qmmissimen  for  inquiry  into  corrupt  practices  at  elec- 
tima— Their  decision  refusing  a  certificate  to  a 
nlntss  reviewable — Tkeir  duty  in  taking  evidence — 
15  Sr  16  Vict.  c.  57—26  Vict.  c.  29,  ».  7. 

Sembtey  the  decision  of  commissioners  of  inquiry  as  to  the 
exutence  of  corrupt  practices  at  elections,  refusing  a 
certificate  of  indemnity  to  a  witness  examined  before 
than  on  the  ground  that  he  had  not  answered  questions 
is  the  manner  provided  by  sect,  7  of  the  26  VtcL  c.  29, 
is  reviewcU)le  by  this  court. 

iVhertf  therefore^  B.  L.  was  examined  before  such  com- 
missioners, who  refused  to  grant  him  such  certificate  on 
the  above-mentiotud  grounOy  this  courty  upon  an  appli- 
cation for  a  mandamus  commanding  them  to  arant  it, 
being  satisfied  that  he  had  in  fact  answered  so  as  to 
be  entitled  to  racA  certificate,  made  the  rule  absolute. 

ThU  was  a  rule  calling  upon  Edwin  Plumer  Price, 
Thomas  Chisbolm  Austej,  and  Charles  Edward 
Coleridge,  Esqrs^  the  commissioners  appointed  pur- 
suant to  the  proTisions  of  15  &  16  Vict.  c.  57,  fur 
the  purpose  of  making  inquiry  into  the  existence 
of  corrupt  practices  in  the  borough  of  Bridgewater, 
to  show  cause  why  a  writ  of  mandamus  should  not 
issue  directed  to  them  commanding  them  to  grant 
to  Henry  Loyibond  a  certificate  of  protection  and 
iDdemaity  pursuant  to  the  statute  of  the  26  Vict, 
c  29,  B.  7. 

By  sect.  8  of  the  15  &  16  Vict.  c.  57,  **An  Act  to 
provide  for  more  effectual  inquiry  into  the  exist- 
ence of  corrupt  practices  at  elections  for  members 
to  serve  iti  Parliament,"  it  is  enacted  that 

It  sludl  be  lawful  for  such  oommissioners  bj  a  summous 
under  their  hands  and  seals^  ot  under  the  hand  and  se  1 
of  any  one  of  them,  uy  require  the  attendanc-?  before  them 
at  a  p^aoe  and  time  to  be  mentioned  in  the  Bommons,  which 
tune  ahjll  be  a  reasonable  time  from  the  date  of  such  sum- 
moDs,  o(  any  person  whomsoever  whose  evidence  in  the 
jodfnneat  of  such  commissioners  or  commissioner  may  be 
material  to  the  subject-matt^  of  the  inquiry  to  be  made 
by  inch  commissioners,  and  to  require  all  persons  to  bring 
before  them  such  books,  pai>ers,  deeds,  and  writings  as  to 
todi  commissioners  or  commissioner  appear  necessary  for 
arrinng  at  tlie  truth  of  the  things  to  be  inquired  into  by 
thesft  under  this  Aot ;  all  which  persons  shall  attend  such 
oomanssioners,  and  shall  answer  all  questions  put  to  them 
by  loch  commissioners  touching  the  matters  to  be  inquired 
into  by  them,  and  shall  produce  all  books,  papers,  deeds. 
Bod  writings  required  of  them,  trnd  in  their  custody  and 
under  their  control  according  to  the  tenor  of  the  summons, 
pronded  always,  that  no  statement  made  by  an^  person  in 
answer  to  any  question  put  by  such  commissioner  shall, 
ez'sept  in  cases  of  indictment  for  perjury  committed  in 
Boeh  answers,  be  admissible  in  eyidence  in  any  prooeediog 
drilor  crimiiuil. 

By  sect.  7  of  the  26  Vict.  c.  29,  ''An  Act  to 

amend  and  continue  the  law  relating  to  corrupt 

practices  at  elections  of  members  of  Parliament,*'  it 

is  enacted  that 

No  person  who  is  called  as  a  witness  before  any  election 
eomnuttee  or  any  commissioners  appointed  in  pursuance  of 
the  Act  of  the  sessions  holden  in  the  fifteenth  and  sixteenth 
years  of  the  reign  of  Her  present  Majesty,  chapter  fif  ty- 
lereOfdiall  be  excused  from  answering  any  question  relating 
to  any  corrupt  practice  at  or  connected  with  any  election 
forming  the  subject  of  inquiry  by  such  committee  or  commis- 
sionerit,  on  the  ground  that  the  answer  thereto  may  crimi- 
nate or  tend  to  criminate  himself.  Provided  always,  that 
where  any  witness  shall  answer  every  question  relatijig  to 
the  matters  aforesaid  which  he  shall  be  required  by  such 
committee  or  commissioners  (as  the  case  may  be)  to 
answer,  and  the  answer  to  which  may  criminate  or  tend  to 
criminate  him,  he  shall  be  entitled  to  receive  from  the  com- 
mittee under  the  hand  of  their  clerk,  or  from  the  com- 
missioners under  their  hands  (as  the  case  may  be)  a  cer- 
tificate that  such  witness  was  upon  his  examination  required 
hj  the  said  oommittae  pr  commtssioners  to  answer  questions 


or  a  question  relating  to  the  matters  aforesaid,  the  answer 
or  answers  to  which  criminated  or  tended  to  criminate  li  ini« 
and  had  answered  all  snch  questions  or  such  question  i 
and  if  any  information,  inoictmeat,  or  action  be  at 
any  time  thereafter  pending  in  any  court  againflt  snoh 
witness  for  any  offenoe  under  the  Corrupt  Practioes 
Prevention  Acts,  or  for  which  he  might  have  been 
prosecuted  or  proceeded  a^nst  under  such  Acts, 
committed  by  him  previously  to  the  time  of  his  giving 
his  evidence,  and  at  or  relative  to  the  election  oonoerning 
or  in  relation  to  which  the  witness  may  have  been  so  exa- 
mined, the  court  shall,  on  production  and  proof  of  such 
certificate,  stav  the  proceedings  in  such  last  mentioned 
information,  indictment,  or  action,  and  may  at  its  discretion 
award  to  such  witness  such  costs  as  he  may  have  been  put 
to  in  such  information,  indictment,  or  action:  provided 
that  no  statemtmt  made  by  any  person  in  answer  to  any 
question  put  by  or  before  such  election  committee  or  oom- 
missioners  shall,  except  in  cases  of  indictments  for  periury, 
be  admissible  in  evidence  in  any  proceedings,  civil  or 
criminal. 

The  Attorney- General  (Sir  R.  P.  Ck>llier),  the 
Solicitor- General  Sir  J.  D.  Coleridge),  and  Archibald 
shewed  cause  and  contended,  first,  That  the  answers 
of  Mr.  Lovibond  were  not  such  as  to  entitle  him  to  a 
certificate ;  secondly,  That  this  court  would  not  re- 
view the  decision  of  the  commissioners,  which 
therefore  must  be  taken  to  be  final. 

The  court  desired  that  the  argument  should  in 
the  first  instance  be  confined  to  the  first  question, 
since,  should  that  be  decided  against  the  applicant, 
it  would  be  unnecessary  to  argue  the  second  ques- 
tion. The  argument  therefore  proceeded  upon  the 
first  point  alone. 

H.  James,  Q.C.,  and  1\  W.  Saunders  were  heard 
upon  this  point  in  support  of  tile  rule. 

The  court  having  intimated  that  before  deciding 
the  first  question,  they  should  like  to  have  the 
opportunity  of  looking  through  the  whole  of  the 
examinations,  the  rule  was  enlarged  until  Hillary 
Term,  when  the  Lord  Chief  Justice  stated  that  the 
court  desired  to  hear  the  second  question  argued. 

Jan.  20.  —  The    Attorney- General,    the    Solicitor^ 
General,  and  Archibald  were  heard  in   support  of 
their  second  ground  of  objection,  namely,  that  the 
decision  of  the  commissioners  is  not  reviewable. 
The  commissioners  before  deciding  whether  or  not 
they  will  grant  their  certificate,  have  to  determine 
two  questions.    First,  Has  the  witness  answered  the 
questions  put  to  him  ?    Secondly,  Did  the  questions 
tend  to  criminate  him  ?    If  the  commissioners  had 
to  exercise  a  judicial  jurisdiction,  this  court  will 
not  interfere  to  force  them  to  exercise  it  in  a  parti- 
cular way.     [Blackburn,  J. — You  must  contend 
that  in  every  case  the  refusal  of  the  commissioners 
to  grant  a  certificate  is  final  and  conclusive.]    That 
is  so.    The  commissioners  must  have  such  a  power, 
as  it  is  impossible  for  this  court  to  form  an  opinion 
as  to  the  conduct  of  a  witness.     [Cockbubn,  C.  J. — 
Suppose  the  commissioners  refuse  a  certificate  when 
it  manifestly  ought  to  be  granted  ? J    The  commis- 
sioners can  be  the  only  competent  judges  as  to 
whether  or  not  the  certificate  should  be  granted. 
[CoGKBURN,  C.  J. — Suppose  that  we  are  of  opinion 
that  as  a  matter  of  fact  the  answers  are  satisfactory ; 
is  the  decision  of  the  commissioners  to  be  final,  when 
the  Act  says,  "  he  shall  be  entitled  to  receive  a  certifi- 
cate ?'*    The  certificate  is  to  say  that  the  witness 
was,  upon  his  examination,  required  to  answer  ques> 
tions  the  answers  to  which  would  criminate  him, 
and  that  he  had  answered  all  such  questions.    How 
could   the  commissioners  grant  such  a  certificate 
when  they  were  of  opjuion  that  he  had  not  answered 
such  questions  ?     [Blackbdrm,  J. — It  turns  upon 
whether  the  Legislature  has  not  left  the  ultimate 
decision  to  a  jury.    As  the  law  stood,  upon  the 
former  statute  it  would  seem  that  the  commissioners 
had  a  discretion,  but  by  the  late  statute  it  would 
appear  that  they  have  no  longer  any  discretion.  J    It 
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really  comes  to  this,  whether  or  not  there  has  been 
any  judicial  decision.  An  issue  which  may  be  raised 
upon  the  mandamus  as  to  whether  or  not  the  wit- 
ness has  properly  answered  the  qnestions,  could  not 
be  conyeniently  submitted  to  a  jury.  [Mellok,  J. 
— There  mny  be  difficulties,  but  then  the  question  is, 
did  the  Legislature  intend  that  the  judgment  of  the 
commissioners  should  be  final.  Cockbcrit,  C.  J.  ^ 
The  Legislature  may  well  have  considered  that  this 
court  would  not  interfere  with  the  decision  of  the 
commissioners  except  in  cases  where  they  had  clearly 
gone  wrong.  Lush,  J . — ^Does  not  the  late  Act  gire 
the  witness  in  express  terms  a  right  to  a  certificate 
if  he  answers  the  questions?  The  change  in  the 
language  in  the  two  Acts  would  seem  to  Indicate 
the  distinction  between  the  moral  and  the  legal 
right  to  the  certificate.]  But  from  the  nature  of 
the  case  the  commissioners  alone  can  reasonably 
decide  as  to  whether  or  not  the  questions  have  been 
answered,  l^hls  court  will  not  interfere  where  a 
discretion  is  given  to  a  particular  body  to  decide : 

Reg.  ▼.  Kensington,  12  Q.  B.  654  ; 

Ex  pa/rte  King,  7  East,  91. 
The  Legislature  could  not  have  intended  the  decision 
of  the  commissioners  to  be  subject  to  be  reviewed 
by  this  court,  for  it  places  their  decision  upon  the 
same  footing  as  that  of  a  committee  of  the  House 
of  Commons,  and  clearly  in  the  latter  case  no 
mandamits  would  lie. 

H,  Jamesj  Q.  C.  and  T.  W,  Saunders  in  support 
of  the  rule.  —If  the  arguments  on  the  other  side 
are  well  founded,  a  jritness,  notwithstanding  he  had 
really  answered  all  the  questions,  might  be  de- 
prived of  his  certificate,  and  so  be  exposed  to  very 
severe  penalties,  having  himself  no  power  to  cross- 
examine  a  single  witness  before  the  commissioners, 
or  adduce  any  evidence  in  support  of  his  state- 
ments. Where  a  tribunal  has  a  discretion,  there 
no  mandamus  will  lie.  This  application,  however,  is 
not  for  the  purpose  of  reviewing  a  discretion,  but 
to  compel  the  giving  of  a  certificate  upon  grounds 
which  entitle  the  party  to  it.  There  would  be  no 
greater  difficulty  in  trying  an  issue  of  whether  or 
not  the  witness  had  truly  answered,  than  a  charge 
of  perjury.  Unless,  indeed,  the  court  can  review 
the  decision  of  the  commissioners  in  a  case  where 
they  have  clearly  gone  wrong,  an  honest  witness 
would  be  wholly  without  remedy. 

CoCKBUBir,  C.  J.— This  rule  for  a  mandamus  noust 
be  made  absolute.  Two  questions  present  them- 
selves for  our  consideration  —the  first,  whether  there 
is  reasonable  ground  to  submit  for  further  conside- 
ration and  decision  the  question  whether  Mr.  Lovi- 
bond  has  answered  the  questions  put  to  him  so  as 
to  entitle  himself  to  the  certificate  which  the  Act  of 
Parliament  says  shall  be  given  in  such  cases,  the 
second  whether,  assuming  that  Mr.  Lovibond  was 
entitled  to  the  certificate,  this  court  can  interfere 
by  mandamus  to  compel  the  commissioners  to  give 
him  a  certificate.  I  am  of  opinion  that  upon  both 
those  questions  there  is  quite  enough  to  issue  this 
mandamus^  with  a  view  that  the  matter  may  be  put 
in  train  for  further  adjudication.  I  will  take  the 
legal  point  first.  I  quite  agree  with  the  learned 
counsel  who  has  shown  cause  against  this  rule, 
that  if  the  former  statute  of  the  15  &  16  Vict, 
had  still  remained  in  force  unaffected  by  subsequent 
legislation,  this  court  could  not  have  interfered, 
because  I  take  the  effect  of  the  provisions  of  that 
statute  to  be  this— that  in  inquiries  conducted  before 
these  tribunals  a  party  is  no  longer  to  have  the  privi- 
lege of  refusing  to  answer  a  question  if  the  effect  of 
the  question  is  to  criminate  him,  but  that  on  the 
other  hand  he  Is  to  have  immunity  from  further 
proceedings,  criminal  or  civil,  to  recover  penalties 
Veing  instituted  against   him  if  he  aniwers,   or 


according  to  that  statute  "  makes  discovery  "  of  the 
facts  as  to  which  the  inquiry  is  being  held,  and  so 
answers  to  obtain  a  certificate  from  the  persons  who 
are  acting  as  judges  in  that  inquiry.  I  think  that 
upon  that  statute  the  immunity  of  the  witness  de- 
pends upon  the  granting  of  the  certificate,  and 
there  being  no  provision  that  he  shall  be  entitled  to 
that  certificate  as  of  right,  it  was  in  the  dis- 
cretion of  the  commissioners  to  grant  it  or  not, 
and  if  the  witness  did  not  get  the  certificate 
he  had  no  means  of  compelling  the  commissiouers 
to  grant  it.  It  is,  however,  a  very  different  ques- 
tion,  as  it  appears  to  me  when  we  come  to  consider 
the  present  statute,  and  I  cannot  help  thinking, 
that  when  the  Legislature  in  legislating  in  pari 
materia  and  substituting  certain  provisions  in  the 
more  recent  Act  of  Parliament  for  those  which 
existed  in  the  former,  has  under  these  circumstances 
entirely  changed  the  language  of  the  enactment;  it 
must  be  taken  tt)  have  done  so  with  some  intention 
and  motive.  In  the  present  statute  the  party  who 
is  called  upon  in  one  of  these  inquiries,  to  answer 
questions  tending  to  criminate  him,  and  does  answer, 
is  by  the  terms  of  the  statute  entitled  to  have  the 
certificate  It  is  true,  that  there  are  difficulties  in 
the  exercise  of  the  jurisdiction  of  this  court,  in  con- 
trolling the  decision  of  the  commissioners,  or  it  may 
be  a  committee  of  the  House  of  Commons,  or  it  may 
be  now  of  an  Election  Judge.  I  think,  however 
with  regard  to  an  Election  Judge,  that  whereas  at 
the  time  the  statute  passed  no  such  jurisdiction 
existed,  we  must  read  the  statute  with  refer- 
ence to  the  only  two  cases  which  it  provided 
for,  namely,  a  committee  of  the  House  of  Commons 
and  commissioners  appointed  to  carry  on  such  an 
inquiry  as  this.  It  is  very  true  that  there  are 
difficulties,  but  on  the  other  hand  and  more  espe- 
cially in  the  case  of  the  committee  of  the  House 
of  Commons,  considering  that  as  soon  as  the  com- 
mittee have  made  their  report  they  Are  functi  officio, 
they  cease  to  exist,  and  it  would  therefore  be  physi- 
cally impossible  to  apply  the  right  to  a  mandamus  to 
such  a  body  as  that.  On  the  other  hand,  as  the  Act 
of  Parliament  distinctly  says  that  the  witness  who 
has  given  answers  shall  be  entitled  to  a  certificate, 
where  we  have  a  body  of  persons  in  the  shape  of  com- 
mis  ioners,  who  are  still  in  existence,  and  to  whom 
the  process  of  this  court  may  still  attach,  I  do 
not  see  my  way  to  the  conclusion  that  because  in 
the  one  case  the  exercise  of  the  jurisdiction 
would  be  impossible,  that  therefore  it  is  not  to  be 
exercised  in  the  case  in  which  it  is  possible.  On  that 
point,  however,  there  may  be  some  room  for  doubt, 
some  room  for  contesting  the  jurisdiction,  but  I  do 
not  think  the  doubt  upon  that  question  so  strong  as 
that  we  ought  to  decline  to  issue  the  mandamns  upon 
the  return  of  which  the  question  of  jurisdiction 
may  be  more  fully  considered  and  determined,  and 
if  necessary  taken  to  error.  I  think  that  if  in  the 
present  case  we  are  satisfied  that  there  is  certainly 
sufficient  reason  for  urging  that  the  party  is  entitled 
to  ask  this  court  for  that,  primd  facie  a  case  is  made 
out  which  requires  further  consideration.  In  such 
a  case  we  ought  not  to  hesitate  to  make  the  rule 
absolute  for  a  mandamus  upon  which  the  law  upon 
the  subject  may  be  hereafter  more  fully  considered, 

Blackburn,  J. — I  quite  agree  in  the  result  that 
this  rule  should  be  made  absolute,  and  I  quite  agree 
that  there  are  two  questions:  first,  one  of  pure 
law  on  the  construction  of  the  Act  of  Parliament. 
I  perfectly  agree  with  the  learned  counsel  who 
argued  against  this  rule,  that  where  there  is  a  dis- 
cretion, or  indeed  a  discretion  of  any  sort,  given  to 
a  body  of  persons  who  are  to  exercise  it,  that  thou|^ 
this  court  can  require  by  mandamus  the  exercise  of 
Vhat  discretion,  it  never  can  require  its  exercise  in 
a  particular  way.  They  can  order  a  court  of  quarter 
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iMsions  to  entertain  a  case  and  try  whether  or  not 
a  man  is  guilty,  that  would  be  acaae  for  a  jury ;  or, 
which  is  a  better  illustration,  order  a  magistrate  to 
bear  all  the  evidenoe  brought  against  a  man  and 
determine  whether  he  will  commit  him  for  trial  or 
not  The  court  could  not  order  him  to  commit, 
because  the  magistrate  has  to  make  up  his  mind  on 
that.  Therefore,  whenever  it  is  a  matter  of  dis- 
crvtion,  all  we  can  do  is  to  compel  him  to  do  his 
duty— that  is,  to  take  the  matter  into  consideration, 
and  deal  with  it  afterwards.  But  where  the  common 
lav  or  the  Legislature  has  cast  on  a  person  the  duty 
io  a  particular  state  of  facts  to  do  a  thing,  not  to 
form  his  opinion  or  exercise  a  discretion,  or  the  like, 
bat  to  do  it  in  a  certain  state  of  facts,  then  no  doubt 
there  is  a  preliminary  inquiry  whether  those  facts 
exist,  and  no  doubt  the  party  called  upon  to  do  his 
duty  must  to  some  extent  exercise  common  sense, 
and  see  whether  the  facts  do  exist.  Well,  he  must 
do  that  if  the  facts  exist,  and  we  have  then  the 
power  on  being  satisfied  that  they  have  been  so 
found,  to  issue  a  peremptory  mandamus  ordering  him 
to  do  the  thing  which  the  law  makes  it  his  duty  to 
do.  That  being  so,  and  it  not  being  disputed  by 
the  counsel  who  argued,  and  the  law  being  in  my 
opiniou  well-established  by  numerous  decisions, 
then  comes  the  question  under  this  statute,  does  the 
Legislature  enact  that  the  commissioners  should 
exercise  a  discretion  in  granting  a  certificate  that 
the  questions  had  been  answered  ?  If  so,  all  that  we 
could  do  would  be  to  order  the  commissioners  to  take 
the  matter  into  account;  or  does  the  enactment 
mean  that  if  the  facts  do  exist  the  commissioners 
shall  grant  a  certificate,  in  which  case,  if  we  are 
satisfied  that  the  facts  do  exist,  then  we  should 
order  that  a  certificate  be  given  ?  Now  comes  the 
question  on  the  statute.  The  original  Act  is  un- 
repealed, except  as  to  the  9th  and  10th  sections,  the 
former  of  which  says,  "Every  person  who  gives 
evidence  before  the  commissioners  appointed  under 
this  Act  to  make  such  inquiry,  and  who  upon  such 
examination  makes  a  true  discovery  to  the  best  of 
his  knowledge,  touching  all  things  to  which  he  is  so 
examined,  shall  be  freed  from  all  penal  actions, 
forfeitures,  punishments,  disabilities,  and  incapa- 
cities, and  ail  criminal  prosecutions  to  which  he 
may  have  been  or  may  become  liable  or  subject ;" 
and  then  it  proceeds — not  in  terms  as  a  proviso,  for 
it  is  a  separate  section,  but  it  is  in  reality  a  proviso 
—that  where  any  witness  has  been  so  examined  he 
shall  not  he  indemnified  unless  he  receive  from 
such  commissioners  a  certificate  under  their  hands 
stating  that  he  has  made  a  full  disclosure.  There 
is  no  doubt  that  the  indemnity  there  was  twofold  : 
one,  that  he  had  really  made  a  true  discovery  to  the 
best  of  his  knowledge,  which  is  a  pretty  extensive 
phrase,  and  the  other  that  he  should  obtain  from 
the  commissioners  a  certificate  that  he  had  done  so. 
I  think  that  the  true  construction  as  the  statute 
then  stood  was,  that  the  commissioners  were  to 
exercise  a  discretion,  and  that  the  court  could  never 
have  compelled  them  under  that  statute  to  do 
more  than  take  those  matters  into  consideration. 
But  then  the  Legislature  has  for  some  reason,  I 
cannot  tell  what,  repealed  those  two  sections,  and 
instead  of  them  it  enacts,  and  the  provision  extends 
not  only  to  commissioners  of  inquiry  but  to  election 
committees,  tliat  [Uis  Lordship  read  sect.  7,  supra]. 
Then  it  is  provided  that  the  production  of  that 
certificate  shall  put  an  end  to  all  proceedings 
against  him.  Now,  the  words  that  I  have  read  are 
quite  different  from  those  in  the  former  Act.  In 
the  first  place,  instead  of  leaving  it  as  it  was 
before,  applying  it  only  to  commissioners,  they 
have  been  applied  to  election  committees  as  well, 
and  no  doubt  there  is  a  point  on  that  which 
I  will  presently  refer  to,  and  which  to  some 
extent  bears   on  the  construction  of  the  section. 


There,  instead  of  providing  that  it  shall  be  a  full 
disclosure  of  all  he  knew  about  the  matters  which 
are  being  inquired  into,  it  enacts,  that  if  he  is  asked 
questions  the  answers  to  which  tend  to  criminate 
himself,  and  he  does  answer  them,  he  is  to  be  entitled 
to  a  certificate,  though  he  may  utterly  have  refused 
to  answer  and  endeavour  to  battle  with  every  matter 
of  the  inquiry  that  did  not  tend  to  criminate  him- 
self : — as  in  the  case  I  am  suggesting,  that  a  man 
answers  frankly  and  fully  to  all  questions,  such  as 
^'  Did  you  commit  bribery  ?"  but  when  he  is  ques- 
tioned as  a  part  of  the  inquiry  which  may  be  a  very 
material  one  indeed,  as  '*  Do  you  not  know,  or  can- 
not you  relate,  circumstances  which  show  that  the 
candidates  were  parties  to  it,  or  that  bribery  was 
universal?''  or  other  matters  of  that  sort,  he  may 
baffle  the  commissioners  completely,  and  yet  be 
entitled  to  his  certificate  of  indemnity.  I  do  not 
think  that  the  Legislature  passed  the  Act  thinking 
of  that  conclusion,  and  X  only  mention  it  because  it 
is  one  of  the  reasons  for  the  Legislature  to  consider 
whether  the  old  Act  was  not  better  than  the 
new  one  which  has  been  substituted  for  it.  Then 
it  goes  on  to  say,  not  that  he  shall  have  no 
indemnity  unless  he  gets  his  certificate,  but  it  en- 
acts in  express  terms  that  he  shall  be  entitled  to  a 
certificate.  Now  it  is  highly  probable  that  the 
Legislature  were  not  thinking  of  the  consequences 
which  would  follow  from  entitUng  him  to  a  certificate 
absolutely, namely,  that  a  jury  might  decide  and  over- 
rule the  decision  of  the  Election  Committee  in  one 
case  or  the  commissioners  in  the  other — they  probably 
were  not  thinking  about  that  at  all ;  but  they  have 
used  words  which  in  the  ordinary  way  of  legislation 
would  be  proper  and  correct  words  to  express  that 
perfectly  legal  right  to  it,  provided  that  the  circum- 
stances exist,  and  I  see  nothing  which  militates 
against  it.  There  are  two  arguments  which  X  have 
listened  to  attentively  against  giving  these  words 
their  natural  meaning,  namely,  that  if  it  is  to  be 
considered  as  a  positive  legal  right,  the  Legislature 
could  not  have  meant  it,  because  when  the  witness 
has  truly  answered,  it  must  inevitably  require  some 
consideration  whether  the  commissioners  will  let  him 
have  a  certificate  or  not,  and  they  cannot  be  expected 
by  the  Iiegislature  to  put  their  hands  and  seals  to  a 
certificate  of  fact  which  though  a  jury  under  the  direc- 
tion ot  a  judge  might  think  perhaps  true,  they  them- 
selves would  think  false — that  in  reality  from  the 
very  nature  of  the  thing,  when  any  person  is  required 
to  certify  facts  which  have  happened  before  him,  the 
Legislature  must  have  meant  to  certify  according 
to  his  belief — according  to  his  judgment;  that  he 
was  to  tell  them  what  he  believed  to  be  true,  and 
that  if  he  made  a  mistake  he  was  not  to  be  expected 
to  tell  what  he  thought  to  be  a  falsehood,  because, 
in  reality  he  did  not  think  it  a  falsehood.  That 
argument  is  one  which  may  raise  some  difficulty,  but 
can  hardly,  I  think,  overrule  the  express  words  of 
the  Act  of  Parliament.  I  quite  agree  with  what 
my  Lord  threw  out  about  the  subs^tution  of  the 
election  judge  for  the  election  committee,  and  that 
we  must  look  at  the  fact  as  if  there  was  an  election 
committee;  and  everyone  who  knows  the  practice 
of  the  House  of  Commons  knows  that  when  once 
the  committee  had  given  in  their  report  to  the 
Speaker  and  had  ceased  to  ait,  there  could  not  have 
been  a  manclamus  calling  upon  them  to  review  their 
decision.  Then  there  was  an  argument  that  the 
Legislature  could  not  have  intended  that  its  pro- 
ceedings should  be  reviewable  by  mandamus,  and 
could  not  have  intended  to  make  the  granting  of  a 
certificate  a  perfectly  legal  right  to  be  enforced  by 
a  mandamus.  But  I  do  not  think  that  this  argument, 
upon  the  whole,  is  sound.  If  the  Legislature  did 
make  it  a  positive  duty,  the  legal  consequences 
would  follow,  namely,  that  it  must  be  enforced  where 
it  can  be,  although  they  have  made  it  a  pooiiive 
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legal  duty  where  the  writ  could  not  be  granted  and 
enforced.  There  is  strong  ground  for  suspecting 
that  the  Legislature  did  not  contemplate  this  conse- 
quence, nevertheless,  if  thej  hare  enacted  that  a 
witness  is  to  be  entitled  to  a  certificate,  then  I  tliink 
a  mandamus  ought  to  go,  if  the  facts  are  established 
that  he  really  was  asked  questions  tending  to  crimi- 
nate himself,  and  answered  every  such  question.  If 
that  is  so,  I  think  he  would  be  entitled  to  a  certifi- 
cate, and  a  mandamus  would  go  to  enforce  it.  That 
is  the  opinion  I  have  formed,  and  if  I  had  to  decide 
finally,  I  should  decide  to  that  effect.  The  writ 
must  go,  and  if  it  is  advisable,  the  question  may 
be  taken  to  the  House  of  Lords.  [His  Lordship 
then  reviewed  the  question  whether  Mr.  Lovibond 
had  answered  satisfactorily,  and  concluded  :]  As  it 
stands,  I  quite  agree  that  the  rule  for  the  writ 
should  be  made  absolute. 

Mellor,  J.— I  am  not  at  all  insensible  to  the  in- 
convenience which  must  necessarily  result  from  the 
mode  of  trying  the  issues  upon  a  writ  of  mandcmnts 
if  it  should  go,  as  our  rule  would  authorise  it  to  do  ; 
but  at  the  same  time,  notwithstanding  those  incon- 
veniences, 1  confess  that  I  do  not  regret  the  change  in 
the  language  of  the  present  Act  of  Parliament  as  com- 
pared with  the  language  of  the  former  Act,  because, 
having  reference  to  the  extraordinary  consequences 
which  follow  from  the  refusal  of  the  certificate,  to  a 
person  who  has  been  examined  before  the  commis- 
sioners, and  considering  the  policy  of  the  law,  which 
is  to  induce  people  to  come  forward  and  make  a  full 
disclosure  of  the  corrupt  practices  in  which  they 
may  have  taken  part,  not  for  the  purpose  of  coming 
upon  them,  but  for  the  purpose,  as  Mr.  James  truly 
pointed  out,  to  enable  the  legislature  to  disfranchise 
and  punish  boruughs  in  which  those  corrupt  prac- 
tices had  extensively  prevailed,  I  6annoi  help  think- 
ing it  is  desirable  there  should  be  some  means  of 
reviewing  the  decisions  which  the  commissioners 
had  come  to,  and  I  cannot  help  thinking,  at  the  same 
time,  that  the  present  case  affords  a  sufficient  reason 
for  that.  Now  as  to  the  construction  of  the  statutes,  I 
certainly  have  come  to  an  opinion  very  satisfactory  to 
my  own  mind,  that  the  writ  otmcauhmvs'iu  the  remedy 
in  this  case.  When  I  recollect  the  distinction  in  tlie 
language  between  the  former  Act  and  the  present  Act, 
I  cannot  help  thinking  that  it  must  have  been  made 
for  the  purpose  of  preventing  the  judgment  of  the 
commissioners  on  the  sufficiency  of  the  answers 
being  conclusive.  I  can  only  say,  if  it  was  not 
altered  without  intention,  it  is  a  most  unfortunate 
expression — the  expression  of  the  present  section — 
because  the  giving  of  the  certificate  is  not  made  in 
any  way^  to  depend  upon  the  answers  being  to  the 
satisfaction  of  the  commissioners.  It  is  simply  a 
question  of  fact — did  he,  or  did  he  not  ?— and  that 
is  the  condition  upon  which  the  right  to  the  certifi- 
cate depends.  The  section  does  not  provide  that 
the  witness  shall  answer  every  question  to  the  satis- 
faction of  the  commissioners,  but  merely  that  he 
shall  answer  every  question  relating  to  the  matters 
aforesaid,  which  he  may  be  required  by  the  com- 
missioners to  answer,  and  the  answer  to  which  may 
criminate  or  tend  to  criminate  him.  Now  that 
being  the  state  of  things,  if  we  arc  satisfied  in  point 
of  fact  that  the  inquiries  which  were  made  by  the 
commissioners  were  answered  so  far  as  they  were 
entitled  to  be  answered,  then  the  witness  is  entitled 
to  his  certificate ;  and  it  appears  to  me  as  a  matter 
of  right  he  is  entitled  to  it,  and  that  being  so,  his 
true  remedy  is  by  mandamus  to  compel  the  com- 
missioners to  grant  it  in  the  event  of  their  declining. 
Beyond  all  doubt  the  main  questions  were  answer^ 
fully  by  Mr.  Lovibond,  and  that  being  so,  I  think  the 
commissioners  ought  to  have  given  him  a  certificate. 
I  think  it  is  highly  politic  to  encourage  witnesses 
to  come  forward  and  gire  their  evidence  on  full 


expectation  that  if  they  really  do  state  all  the  facts 
wUch  are  required  for  the  purposes  of  the  inquiry, 
they  ought  to  be  entitled  to  an  indemnity ;  and  I 
think  it  would  be  serious  indeed  if  it  should  be  a 
prevailing  impression  that  the  commissioners  may 
arbitrarily,  and  without  review,  refuse  to  give  a 
witness  his  certificate. 

Lush,  J. — After  the  elaborate  judgments  of  my 
learned  brethren,  I  do  not  think  it  necessary  to  say 
more  than  that  I  quite  agree  in  thinking  that  the 
writ  ought  to  issue. 

JRule  absohtte. 

The  A  ttornqf- General  announced  that  he  should 
enter  a  noUe  prosequi  in  the  proceedings  against  Bfr. 
Lovibond. 

Attorney  for  the  applicant,  John  Bishop^  Tudor- 
street. 

Attorney  for  the  commissioners.  The  SohcUor  to 
the  I'reasury, 


Wednesday^  Jan,  26,  1870. 

Nortu-Eastbrn  Railway  Compamt  (appa.)  v.  Ths 
Local  Board  for  thk  District  of  Lbadoaib 
(reaps.) 

Railway  rateahility  —  Local  Government  Act  1858 
(21  ^22  Vict.  c.  98),  s,  55—"  Land  used  only  as  a 
raifivay  constructed  under  the  powers  of  any  Act  of 
Parliament  for  public  conveyance.** 

The  enactment  in  sect.  55  o/  the  Local  Government  Act 
Act  1858  (21  ^22  Vict,  c  98)  that  ''the  occupier 
of  any  land  .  .  .  used  only  ,  .  .  as  a  railway  am- 
strucied  under  the  powers  of  any  Act  of  Paruamad 
for  public  conveyance^  shall  be  assessed  in  respect  of 
tlie  same  in  the  proportion  of  one-fourth  part  only  of 
the  net  annual  value  thereof,"  applies  only  to  land 
which  is  still  used  as  a  railway^  which  raUway  wom 
originally  constructed  under  the  powers  of  an  Act  oj 
Parliament  for  public  conveyance. 

Therefore^  where  a  railway  was  originally  conxtrvcted 
over  landf  without  purchase,  under  contracts  to  pay 
way  leaves,  by  a  company  without  any  Parliamentary 
powers,  for  the  '» urpose  of  working  certain  limestone 
quarries  and  coal  mines,  and  for  the  carriage  of  coals, 
limestone,  and  other  articles  of  merchandise,  and 
several  years  afterwards,  under  various  special  Acts, 
the  line  of  railway  became  vested  in  the  ^orth-Easten 
Hcdlway  Company,  a  fd  was  widened,  and  most  of  tke 
land  over  which  it  ran  was  purchased,  it  was 

Held,  that  the  railway,  not  having  been  constructed  mda- 
the  powers  of  an  Act  of  Parliament  for  public  coyvey- 
once,  did  not  come  within  the  exemption  mentioned  in 
the  above  section. 

This  was  an  appeal  by  the  North- Eastern  Railway 
Company  to  the  quarter  sessions  of  the  peace,  holden 
in  and  for  the  county  of  Durham,  against  an  assess- 
ment for  a  general  district  rate  made  on  the 27th  Dec 
1867,  by  the  local  board  for  the  district  of  Leadgate, 
under  the  powers  of  the  Local  Government  Act 
1858. 

The  North-Eastern  Railway  Company  duly  gave 
notice  of  appeal  against  the  said  assessment,  and  by 
consent  of  the  parties  and  by  order  of  Willes,  J.  the 
following  facts  were  stated  in  the  form  of  a  special 
case  for  the  opinion  of  the  court. 

In  the  year  1834,  by  deed  of  settlement  dated 
3rd  Feb.  1834,  a  company,  called  the  Stanhope  and 
Tyne  Railroad  Company  was  established  for  the 
purpose  of  working  certain  limestone  quarries  near 
Stanhope,  in  the  county  of  Durham,  and  certain 
coal  mines  in  the  parish  of  Lanchester,  in  the  same 
county,  called  the  Pontop  and  Medomaley  Collieries, 
and  for  the  carriage  of  coals,  limestone  and  other 
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articles  of  merchandise  alon^  a  railway  then  in 
coone  of  formation  by  the  said  company,  and  called 
the  8taahope  and  Tyne  Railroad.  The  line  of  the 
said  railway  commenced  at  certain  lime  quarries  in 
the  parish  of  Stanhope,  and  passed  through  a  point 
called  the  Carr  House  at  Pontop,  and  from  thence 
to  the  River  Tyne,  in  the  town  of  South  Shields, 
the  whole  length  of  the  line  being  thirty-fire  miles, 
or  thereabouts. 

In  the  year  1884  the  Stanhope  and  Tyne  Railroad 
Company  completed  the  construction  of  their  in- 
tended railroad,  and  it  was  opened  for  use  in  the 
month  of  September  in  that  year.  The  company 
bad  no  powers  conferred  upon  them  by  Act  of  Par- 
liament to  enable  them  to  construct  the  railway, 
and  it  was  not  by  virtue  of  any  powers  conferred 
by  Act  of  Parliament  that  the  railway  was  con- 
structed. The  land  upon  which  the  railway  was 
constructed  was  not  the  property  of  the  company, 
and  the  company  did  not  obtain  by  purchase  or 
otherwise  the  property  in  the  said  land,  nor  had  the 
company  any  right  or  title  to  use  the  same,  except 
as  hereinafter  mentioned.  The  company  before  and 
at  the  time  of  construction  of  the  railway  entered 
into  agreements  with  the  owners  of  land  upoii  which 
the  railway  was  constructed,  by  which  agreements 
in  consideration  of  half-yearly  payments  made  by 
the  company  to  the  said  owners,  the  company  ob- 
tained leave  to  use  on  certain  terms  and  for  certain 
periods  the  said  land  for  the  purposes  of  the  railway. 
The  whole  of  the  said  railway  was  constructed  upon 
lands  which  the  company  obtained  leave  to  use  by 
virtue  of  such  agreements,  except  a  portion  within 
the  district  of  Leadgate,  which  was  constructed 
upon  what  was  then  and  is  used  as  a  public  highway. 

The  Stanhope  and  Tyne  Railroad  Company, 
which,  besides  the  said  railway,  also  constructed 
staiths  with  suitable  machinery  for  loading  and 
unloading  vessels  in  the  river  Tyne,  used  the  said 
line  of  railway  fur  the  purposes  aforesaid,  and  also 
for  the  conveyance  of  passengers  and  goods  from 
the  month  of  September  1834,  down  to  the  year 
1839.  In  the  latter  year  the  said  company  ceased 
to  use  that  portion  of  the  said  railway  which  lay 
between  Stanhope  and  Carr  House,  being  a  distance 
of  about  eleven  miles  (herein  called  *Hhe  upper  part 
of  the  railway"),  but  down  to  the  year  1842  con- 
tinued to  use  that  portion  of  the  said  railway 
which  lay  between  Carr  Houpe  and  the  river  Tyne 
(herein  called  "the  lower  part  of  the  railway  ")• 

On  the  6th  Feb.  1841  the  said  company  having 
become  embarrassed  was,  under  the  powers  of  the 
said  deed  of  settlement,  declared  to  be  and  was  dis- 
solved, and  on  the  18th  May  1842  an  Act  of  Parlia- 
ment was  passed  (5  Vict.  sess.  2,  c.  27}  whereby,  after 
reciting  (amongst  other  things)  that  it  was  intended 
that  so  much  of  the  said  railway  as  lay  between 
Stanhope  and  Pontop,  being  the  part  herein  called 
"  the  upper  part  of  the  railway,"  and  such  other 
parts  of  the  lands  of  the  Stanhope  and  Tyne  Rail- 
road Company  as  were  not  to  be  used  for  the  pur- 
poses of  that  Act,  should  be  sold,  and  that  it  would 
be  of  great  public  and  local  advantage  if  the  said 
railway  from  Pontop  and  Medomsley  to  the  River 
Tyue,  being  the  lower  part  of  the  railway,  with 
the  staiths  and  works  connected  therewith,  were 
kept  open  and  regulated  under  the  provisions  there- 
inafter contained,  but  that  the  aid  of  Parliament 
was  requisite  for  effecting  those  objects.  It  was 
enacted  (sect.  1 )  that  certain  persons  should  be  and 
they  were  thereby  incorporated  by  the  name  of  *'  the 
Pontop  a^d  South  Shields  Railway  Company,"  and 
should  have  power  to  purchase  and  hold  lands 
within  the  restrictions  therein  contained  for  the 
purposes  of  the  said  undertaking.  By  the  same 
Act  it  was  enacted  (sect.  6)  that  immediately  after 
the  passing  of  the  Act  the  said  Stanhope  and  Tyne 
Railroad,  and  all  works  attached  theretd^  or  made 


or  provided  for  the  purposes  thereof,  or  by  or  for 
the  use  of  the  said  Stanhope  and  Tyne  Railway 
Company  and  all  lands,  tenements,  hereditaments, 
easements,  powers,  and  privileges  of  or  to  which  the 
said  company  were  seised,  possessed,  or  entitled  at 
law  or  in  equity,  should  be  vested  in  and  belong  to 
the  said  Pontop  and  South  Shields  Railway  Com- 
pany for  their  absolute  benefit,  but  subject  to  the 
payment  of  the  several  annual  and  other  rents  and 
sums  of  money,  and  to  the  performance  of  the 
several  covenants  and  agreements  which,  by  the 
grants  or  leases,  or  agreements  for  grants  or  leases, 
under  which  the  premises  respectively  were  held, 
were  reserved  and  made  payable,  and  were  to  be 
performed,  and  subject  also  to  such  mortgages  and 
other  securities  for  moneys,  liens,  and  charges  as 
were  then  affecting  the  premises  or  any  of  them  at 
law  or  in  equity,  and  subject  also  to  certain  provi- 
sions for  indemnity  in  the  said  Act  contained. 

By  the  said  Act  (5  Vict.  sess.  2,  c.  27),  it  was  further 
enacted  (sect.  143),  that  it  should  be  lawful  for  the 
Pontop  and  South  Shields  Railway  to  agree  with 
the  owners  of  the  lands  over  which  the  said  line 
of  railway  intended  to  be  carried  on  by  virtue  of 
the  said  Act  passed,  or  which  they  were  thereinafter 
authorised  to  purchase  for  the  absolute  purchase  for 
a  consideration  in  money  of  any  such  lands  and  all 
estates  or  interests  in  such  lands.  And  it  was 
enacted  (sect.  144\  that  it  should  be  lawful  for 
certain  persons  under  disability  to  convey  such  lands 
as  aforesaid  to  the  said  Pontop  and  South  Shields 
Railway  Company,  subject  to  certain  provisions  in 
the  said  Act  contained.  And  further  (sect.  145), 
that  it  should  be  lawful  for  all  persons  by  the  said 
Act  capacitated  to  sell  lands  to  the  said  company, 
and  for  all  other  persons,  to  grant,  demise,  and 
loHse  to  the  said  company,  for  any  term  not  ex- 
ceeding ninety -nine  years,  to  take  effect  in  pos- 
session, any  lands  upon  or  over  which  the  said 
railway  was  constructed,  or  which  might  be  re- 
quired for  the  more  convenient  use  thereof,  and 
that  such  leases  might  contain  all  the  terms  usually 
inserted  in  leases  of  way-leaves  in  the  county  of 
Durham,  so  that  upon  every  such  lease  there  should 
be  reserved  the  best  and  most  improved  rent  to  be 
had  for  the  same,  and  a  condition  or  power  of  re- 
entry in  case  the  rent  be  unpaid  by  the  space  of 
forty  days ;  and  that  the  said  company  should 
execute  counterparts  of  such  demises,  leases,  grants, 
and  enter  into  such  covenants  for  the  paying  of  the 
rents  reserved,  and  for  regulating  the  use  and 
enjoyment  of  the  liberties  and  privileges  granted 
and  demised  as  the  persons  making  such  demises, 
leases,  and  grants  should  deem  expedient.  And  by 
the  said  Act  it  was  further  enacted  (sect.  166), 
that  nothing  therein  contained  should  authorise  or 
empower  the  said  company  to  take,  use,  damage, 
or  prejudice  the  lands  of  any  person  without  the 
licence  or  authority  in  writing  of  the  owner  and 
occupier,  or  other  person  by  law  entitled  to  give 
or  grant  such  licence  or  authority  first  had  and 
obtained. 

For  the  purpose-  of  making  provisions  respecting 
the  sale  of  lands  purchased  or  acquired  by  the  said 
Pontop  and  South  Shields  Railway  Company  under 
the  provisions  of  the  said  Act,  but  which  should 
not  be  required  fur  the  purposes  tuereof,  it  was  by 
the  said  Act  enacted  (b,  165)  that  the  last-men- 
tioned company  should  sell  ail  such  superfluous 
lands  in  such  manner  as  they  might  deem  most 
advantageous,  and  convey  the  same  to  the  pciruhasers 
thereof  by  deed  under  the  common  seal  of  the 
company. 

The  said  Act  of  5  Vict.  sess.  2,  c.  27,  contained 
provisions  (ss.  176  -J 85,  both  inclusive)  empowering 
the  said  Pontop  and  South  Shields  Railway  C«>m- 
pany  to  levy  and  demand  tolls  for  (amongt  other 
things)  th»  use  of  their  railway ;  and  by  sect.  186  of 
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the  same  Act  it  was  enacted  that  neither  the  said 
company  nor  any  person  using  the  railway  as  a 
carrier  should  at  any  time  demand  or  take  a  greater 
amomit  of  toll,  or  make  any  greater  charge  for  the 
carriage  of  passengers  or  got^s  than  the  said  com- 
pany were  by  the  said  Act  authorised  to  demand ; 
and  that,  upon  payment  of  the  tolls  from  time  to 
time  demandable,  all  persons  should  be  entitled  to 
use  the  railway,  with  engines  and  carriages,  subject 
to  regulations  as  therein  provided  ;  and  by  sect  187 
it  was  enacted  that  the  said  company  should  convey 
a  long  the  said  railway  all  goods,  coals,  and  waggons 
offered  to  them  for  that  purpose,  and  that  if  the 
demands  made  upon  them  for  conveyance  were 
beyond  what  they  had  the  power  of  complying  with, 
they  should  then  afford  to  all  companies  and  persons 
so  applying  to  them  for  the  conveyance  of  goods, 
coals,  and  waggons  equal  facilities  and  advantages 
in  proportion  to  the  trade  of  such  companies  or 
persons  to  be  brought  on  the  said  railway ;  and  by 
s.  248  it  was  enacted  that  nothing  in  the  said  Act 
contained  should  be  deemed  or  construed  to  exempt 
the  said  railway  between  Pontop  and  South  Shields, 
being  "the  lower  part  of  the  railway,"  from  tlie 
provisions  of  any  general  Act  relating  to  railways 
which  might  pass  during  the  then  present  or  any 
future  sessions  of  Parliament. 

On  the  23rd  May  1844  another  Act  of  Parliament 
passed  (7  Vict.  c.  26),  whereby  the  Pontop  and 
South  Shields  Railway  Company  did  from  the  year 
1842  to  the  year  1846  keep  open  and  regulate,  the 
lower  part  of  the  railway  and  the  said  staiths  and 
works,  and  did  widen  "the  lower  part  of  the 
railway." 

By  an  Act  of  Parliament,  passed  the  drd  Aug. 
1846  (9  &  10  Vict.  c.  330)  it  was  enacted  (sects.  12 
and  14)  that  upon  the  happening  of  certain  events, 
and  the  due  execution  of  a  certain  deed  of  convey- 
ance  therein  mentioned,  the  said  Acts  of  the  5th 
and  7th  years  of  Her  Majesty  Queen  Victoria,  save 
and  except  as  thereby  otherwise  declared,  should 
cease  and  determine,  and  that  the  Pontop  and 
South  Shields  Railway  Company,  being  "  the 
lower  part  of  the  railway,"  and  the  lands, 
stations,  houses,  and  other  buildings,  staiths,  and 
conveniences,  easements,  rights,  and  appurtenances 
whatsoever,  of  or  to  which  the  said  Pontop  and 
South  Shields  Railway  Company  were  seiced,  pos- 
sessed, or  entitled  at  law  or  in  equity,  should  belong 
to,  and  be  absolutely  vested  in,  the  Newcastle  and 
Darlington  Junction  Railway  Company,  and  that  the 
undertaking  of  the  said  Pontop  and  South  Shields 
Railway  Company  should  thenceforth  become  and 
form  part  of  the  undertaking  of  the  Newcastle  and 
Darlington  Junction  Railway,  subject,  nevertheless, 
and  without  prejudice  to  the  several  mortgages, 
charges,  and  incumbrances  which  at  the  time  of  such 
vesting  should  have  been  upon  or  effecting  the  said 
Pontop  and  South  Shields  Railway  Company,  and 
also  subject  to  the  usual  rents,  conditions,  provi- 
sions, and  agreements  under,  and  subject  to  which, 
the  said  Pontop  and  South  Shields  Railway  Com- 
pany held  the  same. 

The  said  Act  9  &  10  Vict.  c.  830,  contains  provi- 
sions   similar    to    those  contained    in  the  before 
'  tnentioned  Act  of  5  Vict.,  sess.  2,  c.  27. 

The  deed  of  conveyance  mentioned  in  the  said 
Act  of  9  &  10  Vict.  c.  330,  was  duly  executed  on 
the  10th  Aug.  1849,  and  in  that  year  the  events 
referred'  to  in  the  second  last  paragraph  happened. 

Under  the  provisions  of  the  said  Act  of  9  &  10 
Vict.  c;330,  and  of  divers  other  Acts  of  Parliament, 
the  name  of  the  Newcastle  and  Darlington  Railways 
Junction  Railway  Company  was  successively 
changed  first  to  the  York  and  Newcastle  Railway 
Company,  and  then  to  the  Tork,  Newcastle,  and 
Berwick  Railway  Company,  and  lastly  to  the 
North  Eastern  Railway  Company,  who  are  the ^pei- 1 


lants  herein,  and  all  the  railways,  property,  estate, 
and  effects  which  belonged  to  or  were  vested  io  the 
Newcastle  and  Darlington  Junction  Railway  Com- 
pany, either  as  proprietors  or  lessees  became  Tested 
in  the  appellants. 

From  Uie  time  of  the  passing  of  the  aforesaid  Act 
of  the  5th  Vict.  sess.  2,  c.  27,  hitherto,  '*  the  lower 
part  of  the  railway  **  has  been  worked  and  used  for 
public  traflBc  under  the  provisions  of  that  Act,  and 
the  several  other  Acts  hereinbefore  mentioned, 
which  relate  thereto,  and  subject  to  such  provisions 
of  the  general  statutes  for  regulating  ndlways  in 
England  as  are  applicable  thereto. 

The  said  Pontop  and  South  Shields  Railway  Com- 
pany before  the  passing  of  the  Act  next  hereinafter 
mentioned,  under  the  provisions  of  the  said  Act  of 
5  Vict.  sess.  2,  c.  27,  sold  all  their  interest  io  that 
portion  of  the  line  of  the  Stanhope  and  Tyne  Bail- 
way  Company  hereinafter  described  as  '*  die  upper 
part  of  the  railway,*'  and  all  rights,  privileges,  and 
easements  to  which  they  were  entitled  in  conoectioQ 
with  the  said  portion  of  the  said  railway  to  Joseph 
Pease,  of  Darlington,  Esq.,  and  four  other  per- 
sons, and  from  and  after  such  sale  "  the  upper  pari 
of  the  railway**  became  and  was  known  as  the 
Wear  and  Derwent  Railway. 

On  the  22nd  July  1847,  an  Act  of  Parliament 
passed  (10  &  1 1  Vict.,  c.  292)  whereby,  after  reciting 
(sect.  1)  that  the  said  Joseph  Pease,  of  Darlington, 
Esq.,  and  four  other  persons  were  or  claimed  to 
be  the  owners  of  the  said  Wear  and  Derwent  Rail- 
way, and  that  it  would  be  convenient  if  the  said 
Wear  and  Derwent  Railway,  and  certain  other  rail- 
ways in  the  said  Act  mentioned,  were  placed  under 
the  management  and  control  of  a  certain  railway 
company  called  the  Wear  Valley  Railway  Com- 
pany, to  accept  and  take  for  such  consideration, 
either  in  gross  sums  of  money  or  annual  rents  as 
they  should  think  proper,  the  said  Wear  and  Der- 
went Railway,  together  with  the  hereditamenu  and 
appurtenances  belonging  thereto  or  therewith  held 
used,  or  enjoyed,  and  all  their  rights,  powers,  and 
privileges  in  relation  thereto  or  otherwise  belong- 
ing to  them,  and  that  every  such  lease  and  par- 
chase  of  the  Wear  and  Derwent  Railway  should  be 
valid  and  effectual  during  the  continuance  of  such 
lease,  or  during  the  continuance  of  the  present  or 
any  future  leases  of  the  lands  and  her^itaraents 
upon  and  over  which  the  said  Wear  and  Derwent 
Itailway  had  been  constructed  for  the  purpose  of 
enabling  the  said  Wear  Valley  Railway  Company 
to  use  and  enjoy  the  line  of  railway,  and  to  exer- 
cise the  rights,  powers,  and  privileges  of  the  said 
owners  of  the  the  said  Wear  and  Derwent 
Railway. 

Under  the  provisions  of  the  said  Act,  10  &  11 
Vict.  c.  292,  and  immediately  after  passing  the  same, 
the  said  Wear  and  Derwent  Railway,  and  all 
the  lands,  tenements,  and  hereditaments,  rights, 
easements,  and  appurtenances,  of  or  to  which  the 
said  owners  of  the  said  Wear  and  Derwent  Railway 
were  by  any  means  seised,  possessed,  or  entitled, 
became  and  were  absolutely  vested  in  the  said  Wear 
Valley  Railway  Company,  for  such  term,  estate, 
and  interest,  and  subject  to  such  terras,  conditions, 
annual  or  other  rents  and  payments,  and  to  such 
rights,  liberties,  powers,  and  easements,  as  the  same 
were  theretofore  vested  in  the  said  owners ;  and  the 
undertaking  of  the  Wear  and  Derwent  Railway 
thenceforth  (subject  as  in  that  Act  mentioned)  be- 
came and  f  ormeid  part  of  the  undertaking  of  tiie 
Wear  Valley  Railway. 

By  sect.  11  of  the  last-mentioned  Act  it  was 
enacted  that  nothing  in  the  Act  should  be  con- 
structed to  extend  to  vest  in  the  said  Wear  Valley 
Railway  Company  any  greater  estate  or  interest  in 
the  said  Wear  and  Derwent  Railway  than  was  at 
the  time  of  the  passing  of  the  now  reciting  Act» « 
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at  the  time  of  the  payment  of  the  purohase-moiiey 
vested  in  such  owners  as  aforesaid. 

Under  the  provisions  of  the  Wear  Valley  Railway 
Act  1845,  and  of  the  said  Act  cf  10  &  11  Vict. 
c.  292,  the  Stockton  and  Darlington  Railway  Com- 
pany became  lessees  of  the  Wear  Valley  Railway, 
and  continued  sach  lessees  until  and  at  the  time  of 
passing  of  the  Act  hereinafter  mentioned. 

On  the  3rd  July  1854  the  Stockton  and  Darling- 
ton Railway  Act  1854  passed,  whereby  after  reciting 
that  the  Stockton  and  Darlington  Railway  Company 
were  such  lessees  of  the  Wear  Valley  Railway  as 
aforesaid,  and  that  some  parts  of  the  Wear  Valley 
Railway,  which  were  originally  the  Wear  and  Der- 
went  Railway,  and  of  a  certain  other  railway  re- 
spectively were  held  only  in  way  leaves,  and  it  was 
expedient  that  the  Stockton  and  Darlington  Railway 
Corapuay  should  be  authorised  to  purchase  or  take 
on  lease  the  lands  on  which  those  portions  of  the 
Wear  Valley  Railway  were  made,  it  was  enacted 
(sect.  3)  that,  subject  to  the  provisions  of  that  Act, 
the  Cmpanies  Clauses  Consolidation  Act  1845,  the 
Lands  Clauses  Consolidation  Act  1845,  and  the 
Railways  Clauses  Consolidation  Act  1845,  should 
be  and  the  same  were  incorporated  with  that  Act ; 
and  by  sect.  60  of  that  Act  it  was  further  enacted, 
subject  to  the  proviso  therein  contained,  that  the  said 
Stockton  and  Darlington  Railway  Company  from  time 
to  time  might  take  the  lands  specified  in  the  schedule 
B  to  that  Act  annexed,  or  such  parts  thereof,  as 
they  might  think  fit.  Provided  always,  that  unless 
the  Wear  Valley  Railway  Company,  by  writing 
under  the  common  seal,  otherwise  consented,  ihe 
Stockton  and  Railway  Company  should  take  those 
lands,  subject  to  the  rights  affecting  the  same  of  the 
Wear  Valley  Railway  Company. 

The  lands  specified  in  the  schedule  (B)  annexed 
to  ihe  Stockton  and  Darlington  Railway  Act  1854, 
included  (amongst  others)  the  lands  on  which 
those  portions  of  the  railway  belonging  to  the  Wear 
Valley  Railway  Company  then  under  lease,  the 
Stockton  and  Darlington  Railway  Company,  which 
was  formerly  called  the  Wear  and  Derwent  Rail- 
way, and  the  works  and  appurtenances  thereof  were 
situate. 

On  the  28rd  July  1858,  the  Stockton  and  Darling- 
ton Railway  Amalgamation  Act  1858,  passed. 
Whereby,  after  reciting  the  said  Act,  entitled  the 
Wear  Valley  Railway  Act  1845,  and  the  before- 
mentioned  Act  of  10  &  11  Vict.  c.  292,  those  two 
Acta  (ss.  7  &  8)  were,  except  as  in  the  now  reciting 
Act  is  excepted,  repealed,  and  all  the  railways  and 
other  works  and  oonyeniences,  lands,  building, 
estate,  plant,  property,  effects,  claims,  and  demands 
^  or  to  which  the  Wear  Valley  Railway  Company 
was  seised,  possessed,  or  any  way  entitled  at  law  or 
in  equity,  were,  with  other  railways  and  works 
vested  in  the  Stockton  and  Darlington  Railway 
Company  as  their  original  undertaking,  subject 
to  the  provisions  of  the  said  reciting  Act,  and 
after  the  passing  of  that  Act  such  railways 
and  other  works,  &c.,  continue  vested  as  afore- 
said in  the  Stockton  and  Darlington  Railway  Com- 
pany, and  until  the  passing  of  the  Act  next  herein- 
after mentioned. 

Bj  the  North-Eastern  and  Stockton  and  Dar- 
lington Railways  Amalgamation  Act  1863,  which 
was  passed  the  13th  July  1863,  the  Stockton  and 
Darlington  Company  was,  on  the  passing  of  that 
Act,  dissolved,  and  it  was  thereby  enacted  (sect.  58) 
that  on  such  dissolution  the  undertaking  of  that 
company,  and  all  the  railways,  buildings,  lands, 
easements,  works,  and  conveniences,  property,  and 
effects  of  or  to  which  they  were  seised,  possessed, 
or  entitled  at  law  or  in  equity,  and  the  benefit  of  all 
contracts,  agreements,  aud  proceedings  in  any  way 
relating  thereto,  and  all  the  estate,  right,  title,  in- 
tereaty  powers,  and  privileges  whatsoever  in  over 


and  with  respect  to  those  premises  should  be  vested 
in,  and  belong  to,  and  be  held,  used,  exercised,  and 
enjoyed  by  the  appellants. 

From  the  time  of  the  passing  of  the  said  Act  of 
the  22nd  July  1847  (10  &  11  Vict.  c.  292),  hitherto 
*Hhe  upper  part  of  the  railway"  has  been  worked 
and  used  for  public  traffic  under  the  provisions  of 
that  Act,  and  several  other  Acts  relating  thereto, 
and  subject  to  such  provisions  of  the  general 
statutes  for  regulating  railways  in  England  as  are 
applicable  thereto. 

In  the  year  1866  the  Local  Government  Act  was 
duly  applied  to  and  adopted  for  the  district  of 
Leadgate  in  the  county  of  Durham,  and  on  the  29th 
Dec.  1867  the  local  board  for  that  district  made  an 
assessment  for  a  general  district  rate  for  that  district 
for  defraying  such  expenses  as  were  by  the  Local 
GoYernment  Act  1858,  "  charged  upon  that  rate  and 
such  other  expenses  of  carrying  into  execution 
the  said  Act  in  the  said  district  as  were  not  pro- 
vided for  by  any  other  rate,  or  chargeable  upon  the 
district  fund  after  the  rate  of  6d  in  the  pound  upon 
the  several  occupiers  and  other  parties  liable  by  law 
to  be  assessed  thereto,  to  commence  and  be  payable 
on  the  dlst  Dec  1867. 

Parts  of  "  the  uppdr  part  of  the  railway"  and  of 
"  the  lower  part  of  the  railway,"  and  used  only  ba 
railways,  are  within  the  said  district  of  Leadgate. 

In  pursuance  of  the  provisions  contained  in  the 
Acts  of  Parliament  hereinbefore  mentioned,  the 
lands  upon  which  "  the  upper  part  of  the  railway'* 
was  constructed  by  virtue  of  agreements  for  way- 
leaves  as  aforesaid  have  by  various  purchases  by 
private  contract  entered  into  at  divers  times  with 
the  owners  of  the  said  landi,  become  vested  in  the 
appellants.  These  land?  are  exclusively  used  for 
the  purposes  of  the  railway. 

Part  of  the  land  over  which  *'  the  lower  part  of 
the  railway"  passes  in  the  district  of  Leadgate  is 
the  property  of  the  appellants.  The  remainder  of 
such  land  (with  the  exception  of  a  portion  which 
forms  part  of  a  highway)  is  held  by  the  appellanta 
under  leases  or  agreements  for  way  leaves,  as  before 
mentioned,  which  have  been  from  time  to  time  re- 
newed, and  under  which  the  appellants  still  pay 
half-yearly  rents  for  the  use  thereof. 

Since  the  time  when  "  the  upper  part  of  the  rail- 
way" and  **  the  lower  part  of  the  railway"  became 
vested  in  the  Wear  Valley  Railway  Company,  and 
the  appellants  respectively,  as  hereinbefore  stated, 
the  Wear  Valley  Railway  Company  and  the  Stockton 
and  Darlington  Railway  Company,  and  the  appell- 
ants respectively  have  expended  large  sums  of 
money  in  widening,  levelling,  repairing  and  im- 
proving the  same. 

The  appellants,  before  and  at  the  time  of  the 
making  of  the  said  assessment,  possessed  and  occu- 
pied, within  the  district  oi  Leadgate,  houses  used  as 
dwelling  houses  by  the  railway  company's  manager 
and  servants,  and  a  warehouse. 

In  the  said  assessments  the  appellants  were 
assessed,  not  only  in  respect  of  the  said  houses  and 
warehouses,  but  also  in  respect  of  the  said  parts  of 
"  the  upper  part  of  the  railway,"  and  of  "the  lower 
part  of  the  railway,"  which  are  so  within  the  said 
district  of  Leadgate,  and  used  onl}'  as  railways  as 
aforesaid  upon  the  full  net  annual  value  thereof. 
The  appellants  admitted  their  liability  to  be  so 
assessed  in  respect  of  the  said  houses  and  warehouse, 
but  contended  that  in  respect  of  the  said  parts  of 
"the  upper  part  of  the  railway,'^  and  "the  lower 
part  of  the  railway  "  which  are  so  within  the  said 
district  of  Leadgate,  and  used  only  as  railways  as 
aforesaid,  they  are  only  liable  to  be  assessed  in  the 
proportion  of  one-fourth  part  only  of  the  nett 
annual  value  thereof. 

Copies  of  the  following  Acts,  namely,  5  Vict.  c.  27,^ 
a.  2 ;   7  Vict.  c.  26^  9  &  10  Vict,  c  330 ;    10  &  11 
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Vict.  c.  292,  the  Stockton  and  Darlington  Railway 
Act  1854,  the  Stockton  and  Darlington  Railway 
Amalgamation  Act  1858,  and  the  North  Eastern 
and  Stockton  and  Darlington  Railway  Amalga- 
mation Act  1863,  accompanied  and  formed  part  of 
the  case ;  and  any  Acts  recited  in  them  or  relating  to 
the  several  companies  hereinbefore  mentioned  were 
to  be  referred  to  by  either  the  appellants  or  the 
respondents. 

The  question  for  the  opinion  of  the  court  was 
whether  the  appellants  were  liable  to  be  assessed  in 
respect  of  those  parts  of  **the  upper  part  of  the 
railway"  and  of  "the  lower  part  of  the  railway" 
which  are  within  the  said  district  of  Leadgfate,  and 
used  only  as  railways  as  aforesaid  upon  the  full  nett 
annual  value  thereof,  or  only  in  the  proportion  of 
one-fourth  part  of  such  nett  annual  value  thereof, 
or  in  respect  of  any  and  what  part  of  those  parts. 
It  was  agreed  that  judgment  in  conformity  with  the 
decision  of  the  court,  and  for  such  costs  as  the  court 
might  adjudge,  should  be  entered  on  motion  by 
either  party  at  the  session  next,  or  next  but  one 
after  the  decision  should  be  given. 

Sect.  55  of  the  Local  Government  Act  1858 
(21  &  22  Vict.  c.  98)  enacts— 

That  the  greneral  district  rates  shall  be  made  and  levied 
upon  the  occupier  of  all  such  kinds  of  property  as  by  the 
laws  in  force  for  the  time  beings  are  or  may  be  aaeeasable 
to  any  rate  for  the  relief  of  the  poor,  and  shall  be  aasesiicd 
upon  the  tall  net  annual  value  of  such  property  ascertained 
by  the  rate  (if  any)  for  the  relief  of  the  poor  made  next 
before  the  making  of  the  aaseflsments  under  this  Act, 
subject,  however,  to  the  following  exceptions,  regulations, 
and  conditions.  .  .  .  The  owner  of  any  tithes,  or  of  any 
tithe  commtttotion,  rentcharge,  or  the  occupier  of  any  land 
used  as  arable,  meadow,  or  pasture  ground  only,  or  as  wood- 
lands, market  gardens,  or  nursery  grounds,  and  the  occu- 
pier of  any  land  covered  with  water,  or  used  only  as  a  canal 
or  towing  path  for  the  same,  or  as  a  railway  constructed 
under  the  -poyren  of  any  Act  of  Parliament  for  public  con- 
veyance, shall  be  assessed  in  respect  of  the  same  in  the  pro- 
portion of  one-fourth  part  only  of  such  net  annual  value 
thereof. 

Mellish,  Q.C.  (with  whom  was  Remplay)  for  the 
appellants,  contended  that  the  appellants'  railway 
came  within  the  exception  in  sect.  55  of  the  Local 
Government  Act  1858,  of  *Mand  used  only  as  a  rail- 
way constructed  urder  the  powers  of  any  Act  of 
Parliament  for  public  conveyance."    The  intention 
of  the  Legislature  was  to  exempt  from  full  rate- 
ability  any  land  which  is  de  facto  used  as  a  public 
railway  ;  it  was  never  intended  to  deny  the  exemp- 
tion  to  a  railway   which  is  now  so   used,  on  the 
ground  ouly  that  it  was  not  in  the  first  instance  con- 
structed under  the  powers  of  an  Act  of  Parliament. 
The  possibility  of  such  a  case  in  all  pn>bability 
never  occurred  to  the  framers  of  the  Act.    [Cock- 
burn,  C.  J. — The   simple  question  is  whether  we 
can  substitute  the  word  **  used"  for  ** con8tructe<l " 
in  the  section.]    In  order  to  carry  out  the  obvious 
intention  of  the  Legislature,  the  court  should  give  a 
very  liberal  construction  to  the  language  of  the  sec- 
tion ;  but  if  thecourt  should  not  feel  justified  in  doing 
that,  then  a  very  narrow  construction  should  be  given 
to  it,  and  the  words  *'  as  a  railway  constructed  under 
the  powers  of  any  Act  of  Parliament  for  public  convey- 
ance," should  be  taken  together  as  describing  merely 
the  manner  in  which  the  land  is  now  used.    In  this 
sense  the  land  on  which  the  appellants*  railway  is  con- 
structed is  at  present  **  used  "  as.  or  in  the  same  man- 
ner as  "  8  railway  constructed  under  the  powers  of  an 
Act  of  Parliament,"  &c.    The  words  ^constructed 
under  the  powers  of  an  Act  of  Parliament "  should  be 
taken  to  mean  simply   "  used  as  a  public  railway," 
and  not  as  a  mere  private  railway.     Whether  the 
railway  was  originally  a  private  one  can  make  no 
difference ;    the  ground   of    exemption  from    full 
rateability,  which  is  public  convenience,  applies  to 
all  cases  of  railways  which  are  now  used  for  public 
conveyance.    From  1847  the  upper  part  of  the  rail- 
way has  been  used  for  public  traffic,  subject  to  the , 


provisions  of  the  general  statutes  regulating  rail- 
ways in  England.  [Cogkburn,  C.  J.— There  aeenis 
to  be  nothing  to  prevent  the  appellanta,  by  taking 
up  the  rails  of  this  railway  and  simply  putting  them 
down  again,  making  it  now  a  railway  "constructed 
under  the  powers  of  an  Act  of  Parliament."]  It  is 
found  as  a  fact  in  the  case  that  since  the  upper  and 
lower  parts  of  the  railway  became  vested  in  the 
Wear  Valley  Railway  Company  and  the  appellants, 
the  railway  has  been  widened  as  well  as  levelled, 
improved,  and  repaired.  The  governing  word  in 
sect.  55  of  the  Local  Grovemment  Act  1868  is,  it  is 
submitted,  the  word  '*  used,"  meaning  now  used ; 
and  the  railway  of  the  appellants  consequently 
comes  within  the  exemption  intended  to  be  made. 

ManUtyy  Q.C.  (with  him  G.  Bruce)  for  the  respon- 
dents.— ^The  court  cannot  put  upon  the  words  of 
sect.  55  of  the  Local  Government  Act  1858,  the  con- 
struction contended  for  by  the  other  side  without 
omitting  altogether  the  word  "constructed."  Tlie 
exemption  from  liability  to  full  rating  is  expressly 
given  only  to  railways  which  have  been  ^'  construc- 
ted under  the  powers  of  an  Act  of  Parliament  for 
public  conveyance,"  which  the  appellants'  railway 
clearly  was  not.  The  words  "constructed  undei^' 
are  often  found  in  the  General  Acts,  and  are  em- 
ployed as  contra-distinguished  from  "used  as"  or 
"used  under."  In  3  &  4  Vict.  c.  97,  s.  21,  it  is 
enacted  that  "  wherever  the  wprd  *  railway*  is  used 
in  this  Act  it  shall  be  construed  to  extend  to  all 
railways  constructed  under  the  powers  of  any  Act 
of  Parliament."  In  the  Railway  and  Canal  Traffic 
Act,  17 &  18  Vict  c  31,  s.  I,  the  word  "railway"  is 
for  the  purposes  ot  that  Act  defined  to  include 
"every  station  of  or  belonging  to  such  railway  used 
for  the  purposes  of  public  traffic  ;"  and  the  expres- 
sions "railway  company,"  "canal  company,"  and 
"railway  and  canal  company,"  are  defined  as  in- 
cluding "any  person  being  the  owner  or  leasee  of, 
or  any  contractor  working  any  railway,  or  canal,  or 
navigation  constructed  or  carried  on  under  the  powers 
of  any  Act  of  Patliament,"  where  the  diatinction 
between  "  constructed"  and  "  carried  on"  is  clearly 
expressed  because  intended.  The  words  employed  in 
sect.  55  of  the  Local  Government  Act  1858,  are 
well  known  to  the  Legislature,  and  they  must  be 
construed  in  their  plain  and  obvious  sense.  The 
railway  of  the  appellants  was  originally  a  private 
railway,  not  constructed  under  the  powers  of  any 
Act  of  Parliament  for  public  conveyance,  and  the 
appellants  were,  therefore,  properly  assessed  in  re- 
spect of  it  upon  the  full  net  annual  value  thereof. 

CocKBOsN,  C.J. —  I  very  much  regret  being 
obliged  in  this  case  to  come  to  a  conclusion  adTerse 
to  the  contention  of  Mr.  Mellish,  for  I  cannot  auppoee 
that  the  Legislature  intended  to  make  a  diatinction 
between  a  private  railway,  which  has  been  brought 
within  the  provisions  of  the  Act  of  Parliament  and 
a  railway  constructed  under  powers  given  by  an  Act 
of  Parliament  in  the  first  instance,  for  that  parpuae 
I  regret,  therefore,  that  I  cannot  in  this  case,  pat 
such  a  construction  on  the  words  used  by  the  Legis- 
lature as  would  meet  the  equity  of  this  case.  I  hare  no 
doubt  that  those  who  passed  the  statute,  if  they  had 
this  case  in  their  minds,  would  have  made  ita  lan- 
guage different,  and  would  have  granted  the  same 
exemption  from  full  rateability  to  such  a  railway  as 
this,  as  has  been  granted  to  those  originally  con- 
structed  under  the  powers  of  an  Act  of  Parliament. 
The  difficulty  I  find  in  the  matter  is  this.  Sect.  56 
of  the  Local  Government  Act  1858  (21  &  22  Vict, 
c.  58),  provides  that  the  occupier  of  any  land  *'  used 
only  as  a  railway  constructed  under  the  powers  of 
any  Act  of  Parliament  for  public  conveyance,  ^h^l 
be  assessed  in  respect  of  the  same  in  the  proportion 
of  one  fourth  part  only  of  the   net  annaal   Taliie 
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thereof."  Now  Mr.  Mellish  asks  as  to  r»ad  the 
words  ^  as  a  railway  *'  as  though  the  words  ^*  coo 
structed  under  the  'powers  of  au  Act  of  ParUa- 
nent"  were  not  there,  or  to  interpret  the  latter 
words  as  if  they  were  <*  used  under  the  powers  of 
SDj  Act  of  Parliament,"  which  would  be  exactly  the 
present  case.  I  do  not  think,  however,  that  we  can 
reject  the  word  "  constructed,"  and  that  we  must 
ooostrue  the  exemption  as  extending  only  to  land 
Qied  as  a  railway  which  has  been  constructed  under 
the  powers  of  an  Act  of  Parliament,  the  terms 
adopted  in  the  section  being  made  use  of  to  show  that 
the  land  must  still  be  actually  used  for  the  purposes 
of  the  railway ;  so  that,  although  the  railway  may 
have  been  originally  constructed  under  the  provi- 
iioDs  of  an  Act  or  Parliament,  yet  if  the  land  has 
ceased  to  be  employed  for  the  purpose,  and  the 
nulway  has  fallen  into  disuse,  it  can  no  longer  claim 
exemption  from  full  rateability.  I  think  we  can  read 
the  section  only  in  one  way,  namely,  as  referring  to 
land  at  present  in  use  as  a  railway,  which  railway 
has  been  constructed  under  the  ^powers  of  an  Act 
of  Parliament.  I  do  not  think  we  should  be  justi- 
fled  in  striking  out  the  word  **  constructed,"  or,  by 
altering  the  language  which  the  Legislature  has 
used,  in  giring  to  the  section  any  other  interpretation 
than  the  one  I  have  mentioned. 

MsLLOR,  J. — I  have  not  the  least  doubt  that  it 
was  not  meant  to  exclude  the  case  of  such  a  railway 
as  the  present  from  the  exemption  given  by  sect. 
66  of  the  liocal  Government  Act,  1858.  But  I  am 
also  bound  to  say,  ou  reflection,  that  I  think  we 
cannot  read  the  section  in  the  manner  which  Mr. 
Mellish  desires  without  neglecting  altogether  the 
word  '*  con8tructe«l,"  which  the  Legislature  has  in- 
serted in  that  section.  I  don't  think  it  was  in- 
tended to  make  such  a  distinction  as  that  which 
the  words  of  the  section  raise ;  still,  on  considera- 
tion, I  feel  myself  unable  to  put  any  other  construc- 
tion upon  it. 

Lush,  J. — I  also  share  in  the  regret  expressed  by 
the  other  members  of  the  court,  because  I  cannot 
think  it  was  intended  by  the  Legislature  to  deprive 
of  the  privilege  of  exemption  from  full  rateability, 
such  a  railway  as  the  present.  However,  I  can 
only  collect  the  intention  of  the  Legislature  from 
the  language  which  it  has  used,  and  I  cannot  read 
the  55th  sect,  of  the  Local  Government  Act  1858, 
in  any  other  sense  than  as  prescribing  two  condi- 
tions of  this  exemption— (1)  that  the  land  should 
be  used  as  a  railway,  and  (2)  that  the  railway 
should  have  been  constructed  under  the  powers  of 
an  Act  of  Parliament.  I  cannot  adopt  the  view  con- 
tended for  by  Mr.  Mellish  without  rejecting  or  put- 
ting a  strain  upon  some  of  the  terms  used,  a  thing 
which  I  do  not  feel  justified  in  doing. 

Judgment  Jor  respondents. 

Attorneys  for  appellants,  WiUiamson^  Hill  and  Co, 
Attorneys  for  respondents,  Pattison,  Wigg  and  Co. 


OOXJBT    OF    COMMON    PLEAS. 

Bepaited  ligr  M.  W.  HcKmxmak,  and  H.  H.  Hockxho, 
Eaqn**  Barristers-At-Law. 

Feb,  4,  and  May  6,  1869. 

CAI.LAOHAK  (app.)  y.  BoLwiR  (resp.) 

FHendh  Bodsty^Re/erence  to  justice—Right  of  appea 
-20  I-  21  Vict.  c.  43  s.  2-21  j-  22  Vict.  c.  101 
J.  5. 

The  decisions  of  justices  on  diamtes  between  members 
of  friend^  societies  referred  to  them  w^der  the  21  ^  22 
VicL  c  101  s.  5,  are  Jvnal  and  cannot  be  reviewed  by  a 
Superior  Court  on  a  case  stated  under  the  20  (p  21  Vict. 
c  43.    Watte  V.  The  Justices  of  Kent,  14  L.T.  Rq>. 


N.S.  448  (Reported  nam  Reg.  v.  Lambarde,  L.  Rep. 
I  Q.  B,  388),  overruled. 

This  was  a  case  stated  for  the  opinion  of  the  court 
by  a  justice  of  the  peace,  pursuant  to  the  20  &21 
Vict,  c  43. 

The  judgment  of  the  court  having  turned  upon 
their  jurisdiction  to  review  the  decision  of  the 
justice  on  a  case  stated  under  the  20  &  21  Vict.  c.  43 
it  is  only  necessary  to  give  a  summary  of  the  facts 
stated  in  the  case. 

The  complaint  was  preferred  by  the  respondent 
against  the  appellant,  who  was  the  secretary  of  the 
Royal  King's  Lodge  Benefit  Society,  and  charged 
that  the  appellant,  on  the  25th  April  1868,  un- 
lawfully refused  to  pay  the  respondent,  he  being 
a  free  member  of  the  society,  and  having  complied 
with  the  regulations  thereof,  the  sum  of  10/.,  being 
the  sum  allowed  by  the  third  rule  of  the  society 
for  the  funeral  of  the  wife  of  a  free  member 
thereof. 

The  rules  of  the  society  were  certified  by  the 
Registrar  of  Friendly  Societies ;  and  by  rule  36 
disputes  under  the  rules  between  members  and  the 
trustees,  treasurer,  or  other  officers,  were  to  be  re- 
ferred to  justices  pursuant  to  the  21  &  22  Vict, 
c  101,  B.  5,  under  which  this  complaint  was  made. 

The  dispute  between  the  parties  turned  upon  the 
construction  of  two  of  the  rules,  and  the  question 
for  the  opinion  of  the  court  was  whether  the 
magistrate's  construction  of  rule  14  was  correct  in 
point  of  law. 

Lister  (T.  Atkinson,  Serjt.,  with  him),  for  the 
appellant,  contended  that  the  magistrate's  construc- 
tion of  the  rule  was  incorrect. 

Warton,  for  the  respondent,  contended  that  the 
magistrate  was  in  the  position  of  an  arbitrator,  and 
that  his  decision  was  final.  He  referred  to  the  4  &  5 
Will.  4,  c.  40,  s.  7,  by  which  provision  was  made 
for  referring  disputes  between  members  of  friendly 
societies  to  justices.  By  the  18  &  19  Vict  c.  6aL 
s.  40,  it  was  enacted  that  disputes  should  be  decided 
according  to  the  rules,  and  that  such  decision  should  ' 
be  binding  and  conclusive  without  appeal.  That 
section  contained  a  proviso  that  where  by  the 
repealed  Acts  disputes  were  to  be  referred  to 
justices  they  should  be  referred  to  the  County  Court 
judges^  and  that  proviso  was  repealed  by  the  21  & 
22  Vict.  c.  101,  s.  5,  which  again  substituted  justices 
for  the  County  Court  judges,  but  did  not  affect  the 
earlier  part  of  the  section.    He  cited 

Crisp  V.  Banbury  f  8  Bing,  394 ; 

KelsaU  v.  Tyler,  25  L.  J.  153,  Ex. ; 

Dwarri8.on  Statutes  668,  2nd  edit. ; 

Conservators  of  the   Thames  v.  HaU,  L.  Rep  8 
C.  P.  415, ;  18  L.  T.  Rep.  N.  S.  361 ; 

gLsATiMa.  J.  referred  to  Reg.  v.  Evans,  23  L.  J,  100^ 
.  C. ;  18  L.  T.  Rep.  361.]  * 

Evans  (jamicus  curice)  cited 
Beg.   V.  Lamnba/rde  and  others,  L.  Rep.  1  Q.  B.  388 
(reported  nom  Watts  v.  Justices   qf  Kent,  14 
L.  T.  Rep.  N.  S.  448) ; 
where  Shee,  J.  in  the  Bail  Court,  decided  that  a 
dispute  referred  to  justices  under  the  21  &  22  Vict, 
c.  101,  s.  5,  was  within  the  20  &  21  Vict.  c.  43,  and 
that  the  justiees  were  bound  to  state  a  case. 

Warton  contended  that  as  that  was  a  decision  of  a 
single  judge,  an  1  no  reasons  were  given,  it  was  not 
binding  on  this  court. 

Lister,  in  reply,  contended  that  the  magistrate 
heard  the  case  as  a  justice  of  the  peace,  and  not  as 
an  arbitrator,  that  a  case  stated  under  the  20  &  21 
Vict.  c.  43,  was  not  an  appeal,  and  that  the  question 
was  already  decided  in  R^.  v.  Lambarde. 

Cur.  adv.vtdt. 


302 


MAOISTBATES'  OASES. 


C.  P.] 


Callaohak  (app.)  v.  Dolwim  (reap.) 


[C.P 


May  6. — M.  Smith,  J.,  now  delivered  the  JHdffment 
of  the  court  (Byles,  Keating,  aad  Montague  Smith, 
JJ.) — A  dispute  between  a  member  of  the  Royal 
King's  Lodge  Friendly  Society,  and  one  of  the 
officers  of  the  society,  was  decided  by  a  magistrate ; 
but,  at  the  instance  of  the  officer  of  the  society,  the 
magistrate  stated  a  case  for  the  opinion  of  this 
court  under  20  &  21  Vict  c.  48,  8.  2.  Upon  the 
case  coming  on  to  be  heard  before  us,  it  was  ob- 

i'ected  by  the  respondent  that  there  was  no  power 
n  the  magistrate  to  state  the  case,  on  the  gpround 
that  he  acted  as  a  referee,  and  that  his  decision  was 
without  appeal.  By  the  36th  rule  of  the  society,  it 
is  provided  that  disputes  arising  between  members 
and  any  officers  of  the  society  shall  be  referred  to 
justices,  pursuant  to  21  &  22  Vict.  c.  101,8.5.  Upon 
consideration  of  the  Friendly  Societies  Acts,  we 
think  no  appeal  lies.  The  18  &  19  Vict,  c  68,  s.  40, 
enacts  that  every  dispute  between  a  member  and 
officers  of  the  society  shall  be  decided  in  the  manner 
directed  by  the  rules  of  such  society,  and  expressly 
enacts  that  **the  decision  so  made  shall  be  binding  and 
conclusive  on  all  parties,  without  appeal."  Then  a 
proviso  is  added,  that  where  the  rules  of  any  society 
shall  have  directed  disputes  to  be  referred  to  jus- 
tices, such  disputes  shall  be  referred  to  and  decided 
by  the  County  Court  as  thereinafter  mentioned. 
The  41st  section  then  provides  for  the  settlement  of 
other  disputes,  besides  those  by  the  rules  referred 
to  justi6es,  by  the  County  Court,  and  declares  that 
its  decisions  shall  not  be  subject  to  appeal.  The 
County  Court  was  thus  by  the  proviso  of  the  40th 
section  of  18  &  19  Vict.  c.  QSy  substituted  for  the 
justices ;  but  their  decision  was  without  appeal. 
The  substitution,  however,  did  not  long  continue 
to  exist,  for  by  21  &  22  Vict.  c.  101,  8. 5,  the  proviso 
of  the  40th  section  of  18  &  19  Vict,  was  repealed, 
and  "  in  lieu  thereof,**  it  was  enacted  that,  where 
the  rules  of  any  society  shall  direct  disputes  to  be 
referred  to  justices,  then  a  justice,  upon  complaint 
made  by  any  member,  &c.,  may  summon  the  per- 
lions  against  whom  complaint  is  made  at  a  time  and 
'  place  mentioned,  and  any  two  justices  then  pre- 
sent, "shall  proceed  to  hear  and  determine  the 
Bald  complaint,  which  complaint  shall  be  heard 
and  determined  in  manner  directed  by  11  &  12 
Vict,  c  48 ;  and  such  justices  may  make  such  order 
thereupon,  either  for  payment  of  money  or  other- 
wise, together  with  costs  not  exceeding  lOs.,  as  they 
shall  think  fit  '*  Now  this  Act  which  rep^ed  the 
proviso  of  the  40th  section  of  18  &  19  Vict.  c.  63, 
left  unrepealed  the  body  of  that  section,  which 
enacted  that  every  dispute  should  be  decided  in 
manner  directed  by  the  rules  of  the  society,  and 
that  the  decision  so  made  should  be  ^*  binding  and 
conclusive  on  all  parties  without  appeal"  The  Act 
4ii  20  &  21  Vict.  c.  48,  empowering  justices  to  state 
a  case  for  the  opinion  of  the  court,  had  passed  in 
the  interval  between  the  above  two  Friendly  Socie- 
ties Acts.  It  was  contended  by  the  appellant,  that, 
as  the  complaint  is  by  21  &  22  Vict.  c.  101,  directed 
to  be  heard  and  determined  by  justices  in  manner 
directed  by  11  &  12  Vict  c.  48,  they  hear  and 
determine  it  as  justices:  and  that  the  power  to 
^tate  a  case  under  20  &  21  Vict,  c.43  arises,  as 
in  other  complaints  heard  and  determined  by 
them.  This  contention  of  the  appellant  amounts 
to  an  assertion  that  there  is  an  implied  repeal 
of  the  40th  section  of  18  &  19  Vict.  c.  68,  and 
it  appears  to  us,  on  an  examination  of  the  statute, 
that  such  an  implication  cannot  be  made.  It  was 
further  contended  that  the  power  to  state  a  case  was 
for  the  assistance  of  the  magistrates,  and  was  not 
•n  ai^ieal.  But  an  examination  of  the  provisions  of 
20  &  21  Vict.  c.  48,  does  not  support  that  contention. 
N<i  duubt  the  proceeding  on  a  case  is  only  upon  a 
determination  erroneous  in  point  of  law ;  but  in 
form  and  substance  it  is  an  appeal  from  the  magis- 


trate. It  is  given,  after  the  determination,  to  the 
dissatisfied  party,  who  is  called  "  the  appellant," 
and  the  proceeding  "an  appeal.**  Further,  the 
effect  of  the  4th  and  5th  sections  is  that  the  jostices 
are  bound  to  state  a  case,  unless  the  application  be 
frivolous ;  and  if  they  refuse  the  C«)urt  of  Queen's 
Bench  may  compel  them  to  do  so.  Then,  by  sect.  6, 
the  court  to  which  a  case  is  transmitted  may 
not  only  reverse,  affirm,  or  amend,  but  may 
make  surh  other  order  in  relation  to  the  matter 
as  they  may  think  fit.  It  seems  clear,  therefore, 
that  the  proceeding  by  way  of  case  is  an  appeal 
from  tlie  determination  of  the  justices,  and  that 
such  a  proceeding  is  opposed  to  the  enactment  of 
sect.  40  of  18  &  19  Vict.  c.  63,  that  ''the  decisioa' 
(when  made  in  manner  directed  by  the  rules)  ^*  shall 
be  binding  and  conclusive  on  all  parties  without 
appeal."  The  5th  section  of  21  &  22  Vict  c.  101, 
appears  to  us  to  do  no  more  than  prescribe  what  the 
mode  of  procedure  before  the  justices  shall  be 
according  to  11  &  12  Vict.  c.  43  ;  and  that  it  was 
not  meant  to  take  from  them  the  character  of  re- 
ferees, viz.,  persons  so  elected  by  the  society  to 
decide  upon  their  disputes.  The  limitation  of  costs 
to  ]0«.  shows  also  that  the  Legislature  meant  the 
proceeding  to  be  inexpensive.  If  we  were  to  hold 
that  this  appeal  lies,  we  should  attribute  to  the 
Legislature  an  intention  opposed  to  the  whole  policy 
upon  which,  in  this  respect,  the  Friendly  Societies 
Acts  are  founded.  Throughout  the  series  of  statutes 
on  the  subject,  it  has  been  provided  that  disputes 
between  members  and  the  society  are  to  be  decided 
by  arbitration  only ;  and  the  courts  have  given 
effect  to  this  policy  by  holding  that  the  jurisdictioa 
of  the  Superior  Courts  in  such  cases  was  ousted, 
although  not  taken  away  by  express  words.  See 
the  cases  at  law  of  Crim  v.  Banbury^  8  Bing.  394 ; 
Ex  parte  Payne^  5  D.  &  L.  679 ;  and  Rseoea  v.  Whittf 
17  Q.  B.  995.  In  the  last-mentioned  case  Lord 
Campbell,  C.  J.  in  delivering  the  judgment  of  the 
court,  says :— **  In  Ex  parte  Payne,  5  D.  &  L.  679, 
Erie,  J.  after  full  argument  and  great  deliberatiob, 
put  this  construction  on  the  27th  section  of  10  Geo* 
4,  c.  56,  considering  it  to  be  the  expressed  intentioa 
of  the  Legislature  to  protect  societies  and  th^ 
members,  who  are  generally  persons  in  an  inferior 
rank  of  life,  with  small  means,  from  the  vexation 
and  ruin  which  might  be  brought  upon  them  by  liti- 
gation in  courts  of  law,  and  to  provide  for  them  a 
domestic  tribunal  by  which  all  their  differences 
might  be  speedily  decided,  and  at  very  small  ex- 
pense." The  courts  of  equity  have  given  the  same 
construction  to  the  Acts.  In  Armitage  v.  WaOotr^ 
2  K.  &  J.  211,  where  a  question  arose  under 
the  Benefit  Building  Societies  Act  C6  &  7 
Will.  4,  c.  82),  Wood,  V.C,  says,  "The  Legii- 
lature  intended  carefully  to  provide  that  these 
societies  should  not  be  dmgged  before  courts  of  law 
or  equity,  if  it  could  possibly  be  avoided,  and  has 
taken  care  to  enact  that  the  whole  discussion  of 
these  affairs  shall  be  disposed  of  in  a  cheap  and  sum- 
mary manner,  by  the  decision  of  an  arbitrator  or 
justice,  as  the  parties  shall  choose ;  and,  when  they 
have  once  made  their  selection,  the  power  of  the  jus 
tices  or  of  the  arditrator,  acting  always  within  the 
rules  of  the  society,  is  complete,  and  is  not  subject 
to  revision  by  any  court  of  Uw  or  equity.  That  is 
the  primary  matter  to  which  attention  must  be 
drawn ;  and  it  is  necessary  to  be  extremely  careful 
that  the  jnrisdictioo  of  the  court  shall  not  be  set 
up  to  coutrol  (he  arbitrators  so  selected,  except  upon 
a  very  clear  and  distinct  case  being  made  out,  of  the 
abuse  of  their  office."  The  gist  of  these  decisions 
is,  that  the  persons  selected  by  the  rules  to  settle 
disputes  are,  whether  justices  or  other  referees,  to  be 
n^tttirded  a9  arbitrators;  and  the  exception  in  Wood, 
V.C.'s  JudgnuMit  x«fers  to  the  weU-known  equitable 
relief  afforded  in  the  cases  where  arbitrators  have 


MAQISTEATEB'  OASES. 


308 


Ex.] 


Rbo.  v.  Eaves. 


[E: 


misoondacted  themselvet,  and  abused  their  powers. 
Tliere  is  no  aathority  to  be  found  for  the  view  of 
the  appellant,  except  a  decision  of  Shee,  J.,  in  the 
Bail  Court,  where  that  learned  judge  held  that  the 
jiutioee  were  boo^  to  grant  a  case  under  20  &  21 
Vict,  c  43 ;  Rag,  r.  Lambardey  L.  Rep.  1  Q.  B.  388. 
But  in  the  reports  of  that  case  it  does  not  appear 
that  sect.  40  of  the  18  &  19  Vict,  c  63  was  brought 
to  the  attention  of  the  learned  judge,  nor  that  the 
earlier  statutes  and  the  decisions  upon  them  were 
referred  to.  With  every  respect,  therefore,  for  the 
learned  judge,  we  cannot  consider  that  decision  bind- 
ing upon  a  question  of  such  great  practical  import- 
ance. In  the  result,  we  come  to  the  conclusion  that 
the  magistrate,  in  hearing  this  dispute,  acted  in  the 
character  of  an  arbitrator  under  the  rules  of  the 
society,  and  consequently  that  his  decision  cannot 
be  renewed  by  this  court  upon  the  case  stated,  and 
that  the  appeal  should  be  dismissed. 

Appeal  dumisaed  with  costs. 

Attorneys  for  appellant,  Godfrty  and  Herbert, 

Attorney  for  respondent,  H,  T,  Roberts, 


COURT  OF   EXCHEaXJEB. 

Bainrtad  by  H.  Lush  and  B.  Lumi^bt,  Baqn.,  BMTlstera* 

ttt-Law. 


Fridt^,  J  OR,  21,  1870. 

Rbo.  v.  Eatbs. 

ExdsB — Apptal — Notice  of  appeal — Notice  of  hearing 
^Adverse  party— 7  ^  8  Geo.  4,  c  53,  s,  83—4  Vict. 
c  20,  s.  30. 

The  appellant  in  an  appeal  against  a  conviction  under 
the  Excise  Acts  by  two  of  the  justices  of  Uverpooly 
served  notice  of  hearing  of  the  ctppeal  by  leaving  notices 
with  clerks  at  the  respective  places  oj  business  of  the 
two  magistrates  in  Liverpooly  and  also  by  leaving  a 
notice  with  a  clerk  at  the  excise  office  in  Liverpool. 
T%e  person  on,  whose  information  the  conviction  was 
obtained  uku  one  B.  E.^  an  officer  of  excise  at  Liver' 
pool : 

Held,  that  no  sufficient  notice  of  hearing  had  been  given 
within  the  S^rd  section  o/*  7  ^  8  Geo.  4,  c.  53,  and 
4  VicL  c  20,  J.  80,  the  first  of  which,  besides  notice 
to  thejusticeSf  requires  notice  of  hearing  to  be  given  to 
the  **  adverse  party,**  and  the  second  of  which  requires 
it  to  be  given  to  or  left  at  the  place  of  abode  of  the 
responoent. 

The  appellant  in  the  same  appeal  gave  a  umtien  notice  of 
appeal  to  the  clerk  to  the  justices  in  court  immediately 
cifier  the  conviction,  the  two  justices  being  then  present : 

Bddj  a  sufficient  service  of  the  notice  of  appeal  upon 
the  justices  within  7  |-  8  Geo,  4,  c  58,  s,  83. 

Case  stated  by  the  Recorder  of  Liverpool  for  the 
opinion  and  direction  of  the  Court  of  Exchequer 
under  7  &  8  Qeo.  4,  c.  53,  s.  84,  the  facts  of  which 
were,  so  far  as  material,  as  follows : — 

This  was  an  appeal  by  David  Eaves  to  the  Mid- 
summer Quarter  Sessions  for  the  borough  of  Liver- 
pool, bolden  on  the  ISth  July  1869,  from  the  judg- 
ment of  two  justices  of  the  borough  in  the  matter 
of  an  information  exhibited  by  Benjamin  Evans,  an 
officer  of  excise. 

The  appellant  was,  on  the  15th  June  1869,  con- 
victed by  the  said  justices  in  a  penalty  of  100/.,  for 
being  concerned  in  the  removiJ,  deposit,  and  con- 
cealment of  a  quantity  of  exciseable  goods  contrary 
to  the  provisions  of  the  7  &  8  Qeo.  4,  c.  63.  The 
information  on  which  the  said  conviction  was 
obtained  was  laid  by  the  said  Benjamin  Evans,  who 
was  an  officer  of  excise,  then  and  still  acting  and 
residing  in  LiverpooL 

Immediatelj  on  the  conviction  being  pronounced. 


the  appellant's  counsel  stated  verbally  in  court  that 
his  client  would  appeal  against  the  said*  conviction. 
About  the  same  time  the  attorney  for  the  appellant 
served  on  the  clerk  of  the  magistrates  of  the 
borough  of  Liverpool  a  notice  of  appeal,  the  said  two 
magistrates  and  the  said  clerk  then  being  in  court. 

Such  attorney  at  the  same  time  handed  a  copy 
of  such  notice  to  Mr.  William  Tyndall,  the  attorney 
who  represented  the  said  Benjamin  Evans  on  the 
hearing  of  the  said  information,  the  said  Benjamin 
Evans  being  present  at  such  hearing.  Mr.  Tyndall 
at  once  handed  it  back,  stating  that  he  declined  to 
accept  it,  and  that  the  appellant's  attorney  had 
better  look  at  the  Act  of  Parliament,  because  the 
legal  preliminaries  to  an  appeal  being  heard  were 
numerous  and  intricate.  Mr.  Lynch,  the  appellant's 
attorney,  insisted  that  the  service  on  Mr.  Tyndall 
was  a  sufficient  notice. 

The  following  is  a  copy  of   the  notice  before 

mentioned  : 

To  John  Terr  and  AlfMd  Turner  jBaqrs.,  and  to  the 
Ck)nmiissionen  of  Excise. 
I  hereby  give  you  notice  that  I  intend  to  appeal  agains  t 
the  dedaion  this  tiay  made  against  me. 
Dated  the  15th  June  1889. 

David  Eayss,  per  Tbebat  and  LracH, 

Attorneys  for  the  said  David  jBkves. 

On  the  17th  June,  about  mid-day,  the  appellant's 
attorney  caused  another  notice  to  be  served  on  the 
head  officer  of  excise  at  Liverpool ;  on  the  same  day 
at  three,  a  copy  of  such  notice  was  personally  served 
on  each  of  the  justices ;  and  a  copy  was  in  like 
manner  served  on  a  clerk  in  the  office  of  the 
clerk  of  the  peace.  This  notice  was  addressed 
to  Evans  and  the  two  justices,  and  set  forth  appel- 
lant's intention  of  appealing,  and  the  grounds  on 
which  he  intended  to  rely.  On  the  5th  July  the 
appellant's  attorney  caused  to  be  served  a  notice  of 
hearing  of  the  appeal  on  clerks  of,  and  at  the  places 
of  business  of  each  of,  the  convicting  magistrates* 
On  tha  same  day  a  like  notice  was  left  at  the  excise 
office,  in  the  borough  of  Liverpool,  with  a  clerk 
there.  This  notice  was  addressed  to  the  commis- 
sioners of  excise,  Benjamin  Evans,  and  the  two 
justices.  The  question  for  the  court  was,  whether 
the  appellant  had  given  the  notices,  and  complied 
with  the  preliminaries  necessary  to  entitle  him  to 
have  the  said  appeal  heard. 

The  7  &  8  Geo.  4,  c.  53,  s.  83,  enacts  that~ 

No  snoh  appeal  as  aforesaid  shall  be  allowed  unless  the 
party  or  parties  appellant  shall,  at,  and  immediately  upon 
the  giving  of  the  judgment  appealed  against,  give  notioe  in 
writing  <^  such  appMl  to  the  commiMiioners  of  exaise  or 
the  justioes  of  the  peaoe respectively,  from  whose  Judgment 
such  appeal  shall  oe  made ;  end  also  to  the  adverse  party 
or  parties  in  such  appeal,  and  shall  lodge  such  notice  at  the 
office,  or  with  the  registrar  of  the  commissioners  of  appeal, 
or  with  the  derk  of  the  peace  for  the  justioes  of  the  peaee 
at  such  general  quarter  sessions  as  aforesaid  reapectivelv,  by 
and  before  whom  such  appeal  is  to  be  finally  adiudged  and 
determined,  and  no  such  appeal  as  aforesaid  shall  be  heard, 
unless  the  party  or  parties  appellant  on  such  appeal  shall 
within  one  week  at  least  before  such  appeal  is  to  be  finally 
adjudged  and  determined,  give  notice  in  writing  to  the 
adverse  party  or  parties  on  such  appeal  of  the  time 
and  place  when  such  appeal  is  to  be  heard. 

It  is  also  enacted  by  4  Vict.  c.  20,  s.  30,  that 

The  notice  of  the  time  and  place  when  and  where  any 
appeal  to  the  Barons  of  Her  Majesty's  Court  of  Exchequer, 
or  to  the  justices  assembled  at  the  quarter  sessions  of  the 
peace  is  to  be  heard,  shall  be  given  on  the  port  of  the 
appellant  to  or  left  at  the  place  of  abode  of  the  respondent 
seven  clear  days  at  least  before  such  appeal  is  to  be  heard 
and  determined. 

L.  Temple  for  the  appellant.— It  will  be  contended 
that  personal  service  of  notice  of  appeal  on  the 
magistrates  was  necessary,  and  that  there  was  none 
here.  I  contend  that  the  notice  here  given  was  suf- 
ficient, being  given  to  the  clerk  of  the  peace,  their 
officer,  in  their  presence.  The  service  also  on  the 
adverse  party  was  sufficient.  The  more  substantial 
difficulty  arises  out  of  the  mode  in  which  notioe  of 
hearing  was  given;    it  will  be  urged  that  Benjamin 
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Evans  was  the  adverse  party  within  the  meaning  of 
the  statute.  The  notice  was  certainly  neither  pven 
to  him  personally  nor  left  at  his  place  of  ahode ;  hut 
it  is  submitted  that  substantially  the  excise  autho- 
rities were  the  adverse  parties,  and  the  notice  was 
left  at  the  excise  office. 

C.  RusMeU  (with  him  the  Attorney- Generalf  the 
SoUcitur- General,  and  Locke^  Q.  C.)  for  the  Crown  — 
In  the  absence  of  any  statutory  provision  for  sub- 
stituted service,  a  notice  must  be  served  personally. 
The  notice  to  the  justices  was  given  to  the  clerk  of 
the  peace,  and  was  therefore  insufficiently  served. 
Then  the  point  as  to  the  notice  of  hearing  is  clearly 
fatal.  The  adverse  party  is  the  person  on  whose  in- 
formation the  conviction  is  obtained,  not  those 
under  whose  orders  he  may  be  acting.  He  is  the 
person  who  legally  represents  the  prosecution,  and 
the  notice  mast  be  given  to  him. 

The  Court  (Kelly,  C.  B.,  and  Martin  and  Pigott, 
BB.)  were  of  opinion  that  the  notice  of  appeal  to 
the  justices  was  sufficient,  but,  being  of  opinion 
that  no  sufficient  notice  of  hearing  had  been  given, 
gave  judgment  for  the  Crown. 

Judgment  Jor  the  Crown, 

Attorneys:  Vizard  and  Co,\  Solicitor  of  Inland 
Revenue, 


V.O.  MALINS'  COURT. 

Bepoitod  by  Q.  T.  Edwaeim,  Esq.,  BuriBter-at.LAW. 

Thursday,  Feb,  10,  1870. 
Campbell  v.  Mayor,  &a,  of  Liybrpool. 

Dedication  of  burial  ground-' Reverter  oj  fee-timple — 
Lands  Clauses  Act — Notice  to  treat — Admission  of 
title. 

By  an  Act  of  Will.  3  a  piece  of  land  imu  inclosed  and 
dedicated  as  a  churchyard  or  burial  ground  /or  the 
inhabitants  of  the  parish  of  Liverpool,  and  under  the 
sentence  of  consecration  the  corporation  of  Liverpool 
renounced  all  right  to  the  ground.  In  1854,  under  an 
Order  in  Council,  the  churchyard  W€u  closed  against 
burials.  Under  the  Liverpool  Improvement  Act  1864, 
the  corporation  served  on  the  incumbent,  ordinary^  and 
patron  of  the  parish  a  notice  to  treat  for  the  purchase 
of  a  part  of  the  churchward  for  the  purposes  of  the 
/Special  Act.  The  question  of  compensation  was  re- 
ferred to  arbitration,  and  a  gum  awarded,  but  eventual^ 
the  corporation  refused  to  pay  any  compensation,  on 
the  ground  that  tlte  churchyaard,  on  being  closed  against 
burials,  reverted  to  them  in  fee : 

Held,  that,  as  the  corporation  had  by  the  sentence  of  con" 
secration  renouneea  all  right  to  the  ground,  there  was 
no  reverter  to  them  of  the  fee-simple,  and  that,  if 
necessary,  the  court  would  have  presumed  a  conveyance, 

A  notice  to  treat  and  proceeding  to  arbitration  nnder  the 
Lands  Clauses  Act  do  not  constitute  an  adfnission  of 

the  burial  fees,  the   fee-simple  remaining  in   the 
By  an  Act  of   10  &  11  Will.  8,  it  was  enacted    corporation;  when,  therefore,  the  order  in  couucil 
that    the   town    and    township    and    liberties    of  I  waji  ma/lA  fnrbiddincr  thA  h»riaia  f.kA><>  f^^  »uw«.mA 
Liverpool  should  for  ever  be  a  distinct  parish  uf 
itself,  and  be  called  by  the  name  of  the  parish  of 
Liverpool ;  and   that  it  should   be  lawful  for  the 
inhabitants  of  the  said  town  and  liberty  of  Liver 


tants  of  the  said  town  and  liberty.  Such  new 
church  was  accordingly  shortly  afterwards  built, 
and  a  cemetery  or  churchyard  provided  and 
inclosed. 

In  1704  the  church  was  consecrated  under  the 
name  of  8t.  Peter*s  church,  and  by  llie  sentence  of 
consecration  the  corporation  renounced  all  right 
and  title  to  the  churchyard,  which  was  thence- 
forth used  as  a  burial  ground,  until,  by  an  Order  in 
Council  of  the  7th  April  1854,  it  was  closed  as  a 
burial  place. 

By  the  Liverpool  Improvement  Act  1864  Cincur- 
porating  the  Lands  Clauses  Consolidation  Act  1845, 
and  the  Lands  Clauses  Consolidation  Acts  Amend- 
ment Act  1860),  tlie  corporation  of  Lirerpool  were 
authorised  to  take,  among  other  pieces  of  land,  a 
part  of  St.  Peter's  Churchyard  for  the  formation  of 
a  street,  and  accordingly,  on  the  10th  Feb.  1866, 
they  served  on  the  plaintiff,  who  was  then  the  in- 
cumbent of  the  church,  and  on  thp  ordinary  and 
patron,  the  usual  notice  to  treat.  The  plaintiff 
then  gave  notice  to  the  corporation  that  he  was 
seisid,  as  the  rector  of  the  parish  of  Liverpool, 
of  the  piece  of  land  proposed  to  be  taken, 
and  made  a  claim  for  compensation  accordingly.  By 
agreement  the  question  of  compensation  was  re- 
ferred to  Mr.  Manisty  as  arbitrator,  who  awarded 
the  sum  of  5550/.  less  a  sum  of  350^1,  the  cost  of  new 
church  gates  and  rails  which  were  to  be  put  up  by 
the  corporation.  The  corporation,  however,  refused 
to  pay  the  compensation  money  on  the  ground  that 
on  the  making  of  the  order  in  council  prohibiting 
further  burials  there  was  a  reverter  to  them  of  the 
cliurchyard.  The  plaintiff  then  instituted  this  suit 
for  the  completion  of  the  purchase  and  for  the  pay- 
ment into  court  of  the  purchase-money  and  the 
costs  of  the  arbitration. 

Cotton,  Q.  C,  Wickens,  and  C.  Stetcart,  for  the 
plaintiff,  contended  that  the  effect  of  the  Act  of 
Will.  3,  was  to  preclude  the  corporation  from 
claiming  any  right  to  the  churchyard.  The 
sentence  of  consecration,  by  which  they  distinctly 
renounced  all  right  and  title  to  the  ground,  was 
equivalent  to  a  grant  in  fee ;  and  by  the  notice  to 
treat  and  the  proceeding  to  arbitration  they  ad- 
mitted the  plaintiff's  title.    They  referred  to 

Re  8t.  Pamcras  Burial  Board,  L.  Rep.  3  £q.  173; 
Chammneys  v.  ArrowsnUth,  L.  Bep.  2  C.  P*  602 ; 
L.  ]&p.  3  C.  P.  107 ;  16  L.  T.  Bep.  N.  8.  589. 

Sir  RoundeU  Palmer,  Q.  C.  and  FreeHng,  for  the 
corporation,  argued  that  a  common  notice  to  treat 
under  the  Lands  Clauses  Act  does  not  constitute 
an  admission  of  title;  it  is  simply  addressed  to  such 
per.<ions  as  may  claim  any  title  or  interest,  and  leaves 
the  question  of  title  open.  Neither  does  the  pro- 
ceeding to  arbitration  have  any  such  effect.  In  this 
case  the  corporation  granted  the  ground  for  sacked 
uses,  and  when  these  sacred  uses  were  discharged 
the  land  reverted  to  its  original  use.  The  right  of 
the  rector  under  the  grant  was  merely  to  receive 
the  burial  fees,  the   fee-simple  remaining 


pool  to  erect  and  build  a  new  church,  and  to  pro- 
vide and  inclose  a  cemetery,  churchyard,  or  burying 
place  about  the  same.  And  it  was  enacted  that 
the  said  church,  and  the  ground  thereunto  be- 
longing to  be  inclosed  and  used  for  a  cemetery  or 
churchyard,  should  be  the  parish  church  and  church- 
ynrd  of  the  said  parish  of  Liverpool ;  and  the  same 
wtid  thereby  enacted  and  declared  to  be  for  over 
separated  and  dedicated  to  the  service  of  God,  and 
to  be  applied  to  the  use  and  behoof  of  the  inhabi- 1 


was  made  forbidding  the  burials,  these  fees  became 
no  longer  payable,  and  consequently  there  was  no 
subject  for  compensation.    They  referred  to 

East  and  West  India  Docks  and  BimUnghaM 

Railway  Company  v.  Gattke,S  M.  A  Q.  155 ; 
Re  North  London  Railioay  Company,  ess  parte 
Cooper,  2  Dr.  A  Sm.  312  ;  ll  L.  T.  Bep.  N.  S.  661 ; 
Burgess  v.  Wkeate,  1  Wm.  Blaok.  123. 


The  ViCB-CuAMCKLLOR  said,  that  the  Act  of 
Will.  3  authorised  this  piece  of  ground  to  be  inclosed 
as  a  cemetery  or  burial  ground,  and  declared  that 
it  should  be  for  ever  separated  and  dedicated  to  the 
service  of  God.  By  the  sentence  of  Ci»nsecratioo 
the  corporation  absolutely  reauuuoed  their  right  of 
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Re  Watmouor'b  Tsubts. 
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ownership  in  the  land,  It  had  been  contended  that 
there  was  no  groand  for  holding  that  the  land  had 
ever  passed  from  the  corporation ;  that  there  had 
been  no  conveyance  by  them  of  the  fee  simple,  and 
therefore  that  the  fee  remained  in  them,  though  the 
land  was  dedicated  to  the  purpose  of  a  burial  ground 
io  long  as  it  might  be  required.  They  further  con- 
tended that  the  purpose  for  which  the  land  was 
leqoired  haying  ceased,  there  was  a  reverter  to  them 
of  the  fee  simple.  He  did  not  accede  to  this  propo- 
sition, for,  as  the  corporation  had  renounced  posses- 
sion of  the  ground,  and  it  had  been  dedicated  to  the 
purpose  of  a  cemetery,  he  would  have  been  bound,  if 
necessary,  to  presume  that  a  conveyance  of  the  legal 
estate  had  been  executed ;  but  such  a  presumption 
was  unnecessary,  for  the  renunciation  of  the  land  by 
the  corporation  had  operated  as  a  release,  and 
predoded  all  claim  by  them  to  the  land.  So  the 
matter  remained  until  the  year  1854,  when,  in  pursu- 
ance of  an  order  in  council,  the  ground  was  closed 
against  interments,  and  it  then  ceased  to  be  used 
as  a  burial  ground,  but  it  still  remained  as  a 
repository  for  the  bodies  interred  there,  and  was, 
therefore,  still  a  burial  ground.  The  bodies  might 
have  remained  for  ever  in  the  ground,  or  cir2um- 
staooes  might  have  so  changed  as  to  require  the 
ground  to  be  again  used  for  burial  purposes. 
Therefore,  from  the  year  1854  until  the  passing  of 
the  Act  of  1864,  authorising  the  construction  or 
widening  of  the  street,  the  land  was  still  a  burial 
ground.  Then  the  Act  of  1864  gave  power  to  the 
corporation  to  take  certain  pieces  of  land,  and 
partic.ilarly  this  burial  ground,  for  the  formation 
of  a  street,  and  accordingly  a  notice  to  treat  was 
served  on  the  patron,  ordinary,  and  incumbent.  It 
was  contended  that  this  was  an  admission  of  title, 
and  at  first  he  was  inclined  in  favour  of  that  view, 
hut  he  now  thought  that  it  was  only  a  precautionary 
measure,  the  object  simply  being  to  include  in  the 
notice  everyone  who  might  be  considered  as  claiming 
any  interest  in  the  ground,  and  therefore  that  the 
notice  left  the  question  of  compensation  open. 
This  bill  was  then  filed  to  ascertain  whether  the 
plaintiff  had  a  title  to  sell  the  ground  or  not.  On 
the  whole  case,  he  was  of  opinion  that  the  renun- 
ciation by  the  corporation  was  complete,  and  that 
the  ground  was  vested,  as  in  the  St.  Pancrcu  case, 
in  the  parish ;  that  tiie  corporation  had  no  right  or 
daim  whatever  to  the  ground,  and  must  be  dealt 
with  as  strangers.  There  was,  however,  another 
question,  a  difficult  one,  namely,  what  was  to  be 
done  with  the  money  ?  That  question  was  not  now 
raised,  and  all  he  could  decide  was  that  there  was 
no  right  of  reverter  in  the  corporation,  and  the  land 
must  be  treated  Uke  any  other  land  taken  for  the 
porpoees  of  the  Liverpool  Improvement  Act  1864. 
The  555(ML,  less  the  sum  paid  for  church  gates  and 
rails,  must,  therefore,  be  paid  into  court,  together 
with  the  costs  of  the  arbitration  and  of  these  pro- 
ceedings. 

Solicitors  for  the  plaintiff,  Fitld,  Rotcoe,  Field,  and 
/Vuacu^  agents  for  Eden^  Stanietreet,  Pears,  and 
Logout  LiverpooL 

Solicitors  for  the  defendants,  Torr,  Janeway,  and 
TagcBrL, 


Jims  11  and  25,  1869. 
Re  Waimouoh'b  Trusts. 


.  legacy —  Gift  towards  the  erection 
of  a  ckapeL 

A  testator  left  the  residue  of  his  property  to  his  executors, 
**tob€  given,  ttsed,  or  enq}logea  £y  them  towards  the 
ertction  of  a  new  Wesh^  chapel  in  the  town  of  B. 
imuad  of  the  one  now  tn  uae,  when  mch  an  erection 
tkatt  take  jiaee:'* 

Mia.  CUb^Yol.  VL 


Heid,  that  the  gift  was  void  under  the  Statute  of  Mart' 
main. 

Booth  V,  Oarter,  L.  Bep.  8  Eq.  757  dissented  from. 

It  is  a  dearly  settled  rule  that  a  gift  of  money  Io  he  cu>- 
plied  in  building  a  chapel,  schools,  or  other  charitable 
object,  implies  the  aojuisition  of  land  for  the  purpose 
of  the  building,  and  is  therefore  void  under  the  Statute 
of  Mortmain, 

This  was  a  petition  under  the  Trustee  Relief  Act, 
and  related  to  a  bequest  contained  in  the  will  of  the 
Rev.  Abraham  Watmough,  a  Wesleyan  minister,  the 
question  being  whether  a  bequest  towards  the  erec- 
tion of  a  chapel  was  void  und?r  the  Statute  of  Mort- 
main. 

Mr.  Watmough  died  in  1868,  and  by  his  will, 
made  in  1861,  he  left  the  whole  of  his  estate,  after 
payment  of  his  debts  and  funeral  expenses,  to  be 
used  and  employed  by  his  executors  for  the  sole  use 
and  benefit  of  his  wife,  as  she  might  require  it 
while  living,  and  to  cover  the  expenses  of  her 
funeral  when  dead,  and  the  rest  of  Ida  property  he 
gave,  bequeathed,  and  left  in  the  hands  of  his  exe- 
cutors, "  to  be  given,  used,  or  employed  by  them 
toward  the  erection  of  a  new  Wesleyan  chapel  in 
the  town  of  St.  Helen's  instead  of  the  one  now  in 
use,  when  such  an  erection  shall  take  place." 

Mrs.  Watmough  died  in  1868,  and  the  executors 
after  her  death  paid  534^  8«.  into  court  under  the 
Trustee  Relief  Act,  as  representing  the  testator's  re- 
siduarv  personal  estate.  The  trustees  of  the  Wesleyan 
Chapel  at  St.  Helen's  presented  this  petition,  which 
asked  that  the  fund  might  be  paid  to  them,  to  be 
applied  by  them  towards  the  building  of  a  chapel 
then  in  course  of  erection.  The  circumstances  of 
the  case,  which  were  referred  to  in  the  petition  were, 
shortly,  that  the  testator,  during  his  life,  had  occa- 
sionally preached  in  the  Wesleyan  Chapel  at  St. 
Helen's.  Tnis  chapel  was  too  small  for  the  congre- 
gation, and  about  the  time  the  testator  made  his 
will,  discussions,  in  which  he  took  part,  had  fre- 
quently taken  place  as  to  the  necessity  of  erecting 
a  new  chapel,  and  the  means  of  providing  funds  for 
that  purpose.  There  was  at  that  time  a  proba- 
bility that  a  new  chapel  would  be  built  as  soon  as 
the  funds  could  be  obtained.  In  1868  the  trustees 
of  the  chapel  took  a  lease  for  999  years  of  a  piece  of 
land,  and  a  new  chapel  was  now  in  course  of  erec- 
tion upon  it,  and,  when  completed.  It  was  to  be 
used  instead  of  the  existing  chapel. 

Glasse,  Q.C.  and  RowcUffe  for  the  petitioners, 
maintained  that  the  bequest  towards  the  erection  of 
a  chapel  was  a  valid  one.  It  could  not  be  inferred 
here  that  the  testator  intended  that  the  money 
which  he  bequeathed  was  to  be  laid  out  in  the  pur- 
chase of  land,  and  the  old  doctrine  that  a  bequest  was 
void  which  tended  to  bring  fresh  laud  into  mortmain 
was  over-ruled  by  the  House  of  Lords  in  Phdpott  v. 
St.  Oeorg^s  Ho^tal  {infra)^  which  established  the 
principle  that  it  must  appear  upon  the  face  of  the 
will  that  the  testator  intended  the  money  to  be  laid 
out  in  the  purchase,  of  land.  Here  the  natural  con- 
struction of  the  testator's  words  pointed  to  the  site 
of  the  old  chapel,  which  was  land  already  in  mort- 
main. In  Booth  V.  Carter  {infra),  a  bequest  in  almost 
precisely  similar  terms  to  Uie  present,  was  held  to 
be  valid. 

Wickens,  for  the  Attomey-Qeneral,  supported  the 
prayer  of  the  petition,  and  took  the  same  line  uf 
argument. 

Cole,  Q.  C.  and  Bird,  for  the  testator's  next  of  kin, 
opposed  the  petition,  and  urged  that  the  bequest 
was  void,  it  was  laid  down  that  a  direction  to 
build  must  be  considered  as  a  direction  to  purchase 
land  for  the  purpose  of  building,  unless  a  contrary 
intention  is  clearly  expressed.    In  PAt^^i  v.  at. 
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Rbo.  r.  John  MjlBSHall. 


[C.  Cab.  B. 


Gtorge*8  Homital,  which  had  been  relied  upon  by  the 
other  side,  the  testator  had  expressly  prohibited  the 
application  of  money  in  the  purchase  of  land. 
Booth  Y.  Carter,  was  inconsistent  with  the  authori- 
ties. Moreover,  the  gift  here  was  Toid  for  nimote- 
nest. 

Badnall  for  the  executors. 

The  following  cases  were  cited  : 
PlM^tt  Y.  8t.  Qeorge*8  Hoapitalj  6  H.  of  L.  Cas. 

Booth  T.  Cwrter^  L.  Bep.  3  Eq.  757 ; 

Uwivenity  of  London  t.  TarroWf  1  De  G.  A  J.  72  ; 

Edwards  y.  Hall,  6  De  G.  M.  &  G.  74; 

JSorresby  y.  HolUns^  Mod.  221 ; 

Carter  y,  Qreen,  3  K.  &  J.  591 ; 

Johnston  y.  Swann,  3  Mad.  i57 ; 

HaHshome  y.  Nicholson,  26  Beay.  58 ; 

Sewell  y.  Orewe-Read,  L.  Bep.  3  Eq.  60 ; 

Attorney-General  y.  Davies,  9  Yes.  585 ; 

Pritchard  y.  Arhouvn,  3  Buss.  456 ; 

Mather  y.  Scott,  2  Keen,  172 ; 

QibleU  y.  Hobson,  3  Mv.  A  E.  517 ; 

Henshaw  y.  ilt/eiiuon,  3  Mad.  306 ; 

AHomey-Oeneral  y.  HuU,  9  Ha.  647 ; 

Tatham  y.  Drummond,  34  L.  J.  1,  Ch. ;  11  L.  T. 

Bep.N.S.824; 
Dunn  y.  Bovnuu,  1  K.  &  J.  596 ; 
Attorney-General  Y  Bishop  of  Chester,  1  Bro.  C.  C. 

444. 

The  Yigb-Chamcbllou.— This  case  inyoWes  im- 
portant principles,  though  it  relates  to  a  bequest  of 
no  great  amount.    The  i-estator,  after  giving  his 
property  to  his  wife  for  her  life  (which  makes  no 
difference  as  regards  the  construction  of  the  bequest 
in  question)  giyes  the  rest  of  his  property  ^*  to  be 
given,  used,  or  employed  by  his  executors  towards 
the  erection  of  a  new  Wesleyan  chapel  in  the  town 
of  St.  Helen's  instead  of  the  one  now  in  use,  when 
such  an  erection  shall  take  place."    Now  it  has  not 
been,  and  could  not  be,  contested,    that    if    the 
testator  had  added  the  words,  **  on  the  site  of  the 
existing  chapel,"  or  had  in  any  way  pointed  out 
that  the  new  chapel  was  to  be  erected  on  land 
^ready  in  mortmain,  or  had  expressly  prohibited 
his  executors  from  applying  the  money  in  the  pur- 
chase of  a  site,  the  bequest  would  have  been  per- 
fectly good.    But  I  have  been  surprised  that  the 
question  whether  a  bequest  of  money  for  the  pur- 
pose of  building  a  chapel  is  valid  or  invalid,  should 
have  been  argued.    It  is  a  question  which  has  been 
discussed  for  many  years,  and  it  is  in  my  opinion 
clearly  established  by  all  the  authorities  (except  the 
case  of  Booth  v.  Carter  (n^).),  that  a  naked  gift  of 
money  to  be  applied  in  buUding  anything,  whether 
it  be  a  chapel  or  school,  or  any  other  building, 
implies  the  acquisition  of  land  for  the  purpose  of 
the  building,  and  is,  therefore,  within  the  Statute  of 
Mortmain,  and  is  invalid.    The  rule  is  stated  by 
Lord  Eldon  in  Attorn^-  General  v.  Davies  (sup.')  to  he, 
that  *^  unless  the  testator  distinctly  points, '  that  is 
to  say,  by  the  terms  of  his  will,  **  to  some  land  already 
in  mortmain,  the  court  will  understand  him  to  mean 
that  an  interest  in  land  is  to  be  purchased,  and  the 
gift  is  not  good.'*    That  rule  has  been  acted  upon 
ever  since.    In  Pritckard  v.  Arbouin  (sup,),  which 
has  always  been  considered  a  leading  authority  on 
this  subject,  the  rule  is  again  laid  down  in  almost 
the  same  language.      In   Giblett  v.   Hobson  (sup,) 
where  the  terms  of  the  bequest  were  very  similar  to 
those  in  the  present  case,  although  there  never  was 
a  case  in  which  it  was  more  fit  to  give  a  favourable 
construction  to  a  charitable  legacy,  for  it  was  per- 
fectly clear  from  the  extrinsic  evidence  that  the 
testator  intended  the  almshouses  to  be  built  on  the 
land  already   promised  to  the    charity,  the  Vice- 
Chancellor  (Sir  L.  Shadwell)  and  XiOrd  Brougham 
felt  themselves  bound  to  hold  the  bequest  void,  be- 
cause the  testator  had  simply  given  a  direction  to 
J^Hildy  wltboot  referring  to  land  already  |a  mort- 


main. In  Mathew  v.  Scott  (mip,'^  all  these  aathorities 
are  cited  and  followed  as  establishing  the  rule  of  the 
court.  I  was  surprised  to  hear  counsel  contend  that 
all  these  cases  have  been  overruled  by  the  House  of 
Lords  in  Phifpott  v.  St,  George's  Hospital  (sup.),  but 
I  have  carefully  read  that  caae,  and  I  find  that,  so 
far  from  being  overruled  or  impugned,  all  these 
luises  are  cited,  and  expressly  approved  of  and 
affirmed ;  and  each  of  the  learned  lords  who  gave 
judgment  in  that  case  laid  down  the  rule  as  an 
established  rule,  that  a  direction  to  lay  out  money 
in  building  implies  a  direction  to  purchase  land  upon 
which  to  build.  I  need  only  mention  the  oUier 
autliorities  to  the  same  effect  which  have  been  cited : 
Attorney- General  v.  Hull  (sup.);  Dunn  v.  Bownas 
(sup.);  and  the  latest  authority,  Tatham  v. 
Drummond(sup.),  in  which  Lord  Westbury,  in  accord- 
ance with  all  the  decisions,  held  that  a  direction 
to  build  slaughterhouses  implied  the  necessity  of 
purchasing  land,  and  was  therefore  void.  Phifpott 
v.  St,  George's  Hospital  has  really  nothing  to  do 
with  this  case ;  there  the  testator  not  only  directed 
that  the  money  should  be  laid  out  in  building  on 
land  which  was  to  be  provided  from  other  sources, 
but,  to  avoid  all  possibility  of  doubt,  he  expressly 
prohibited  the  application  of  his  money  in  ckr  to- 
wards the  purchase  of  land.  It  is  in  my  opinion  so 
important  that  the  rules  of  construction  should  be 
free  from  doubt,  and  that  every  one  should  be  able, 
upon  reading  the  will,  to  say  whether  a  bequest  is 
valid  or  invalid,  that  I  should  not  have  called  upon 
the  counsel  for  the  respondent  in  this  caae  if  it 
had  not  been  for  the  decision  of  the  Master  of  the 
Bolls  in  Booth  v.  Carter  (sup.).  I  asked  Mr.  Cole  to 
distinguish  that  case  from  the  present,  but  he 
failed  to  do  so,  and  in  my  opinion  the  two  cases 
are  undistinguishable.  The  only  additional  words 
in  the  bequest  in  this  case,  viz.,  ^  when  such  an 
erection  shall  take  place,"  merely  express  that  which 
would  have  been  implied  if  it  had  not  been  ex- 
pressed, and  consequently  they  have  no  effect  upon 
the  construction.  In  Booth  v.  Carter  the  Maater  of 
the  Bolls  seems  to  have  allowed  himself  to  be  in- 
fluenced by  the  extrinsic  evidence  that  there  was 
land  already  in  mortmain  on  which  the  chapel 
might  be  built.  But  in  my  ojunion  the  rule  is 
clearly  settled,  that  in  order  to  uphold  auch  a  be- 
quest you  must  find  in  the  will  itself,  and  not  out- 
side it,  a  saving  clause  rebutting  the  implication 
which  arises  from  a  direction  to  build,  that  land  is 
to  be  purchased,  and  as  In  Booth  v.  Carter  there 
was  nothing  in  the  will  but  a  direction  to  apply  the 
money  in  building,  I  think  that  the  decision  in  that 
case  is  contrary  to  all  the  authorities,  and  to  the 
established  rule,  which  is  founded  on  principles  of 
convenience  and  justice,  and  I  must,  with  all  respect 
for  the  Master  of  the  Bolls,  decline  to  foUow  it,  and 
must  decide  that  this  bequest  is  void.  I  hope  the 
case  mav  be  carried  further,  so  that  this  point  may 
be  clearly  settled  by  Uie  court  of  appeal. 

Solicitors :  Gregory,  RtHocUffes^  and  BawU  g  Clarke, 
Woodcock,  and  Byland, 


OROVTN    OASES   BESEBVED. 

Reported  by  Johv  Thoiivw»,  Esq., 


Saturday,  Jan,  29,  1870. 

(Before  Cockburn,  C.J.,  Btlss  and  KsATnia,  JJ. 
and  PiaoTT  and  C;LBi.aBY,  BB.) 

Bsa.  V.  JoHir  Marshall. 

Embezzlement —  Clerk  or  servant— 


The  prisoner  was  employed  by  a  coal  merchcuit  under  an 
a^eement  '*  that  he  was  to  receive  Is,  per  ton  procura- 
tion fee  payable  out  of  the  first  pc^pnent^  4  per  cenL 
for  collecting,  anddd,  on  the  last  pamtnL    CaJlactiom 
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evening  before 
"  fie  received 


5  p.m.,   or 
no    salary. 


to    be   paid   on  Friday 
&iturday  before  2   p.m. 

npas  not  obliged  to  be  at  tU  office  except  on  Friday 
ifr  Saturdau  to  account  for  what    money    lk>    had 
received.     //«  was  at  hberty  to  go  where  he  nlfased 
Jcr  orders: 

Hdd,  tiat  tks  prisoner  was  not  a  ckrk  or  servant  within 
thn  etaluie  relating  to  embex^Ument. 

Caae  reserT^  for  the  determination  of  the  Court 
for  the  CoD8i(^er«tion  of  Crown  Cases  Reseryed  by 
the  aaaistant- judge  at  the  Middlesex  Sessions. 

John  Afarshall  was  tried  biefore  me  at  the  Middle- 
sex SeMioos  holden  on  the  15th  Not.  1869,  on  an 
indictment  which  chigrged  him  with  having  felo- 
niously embezzled  sereral  sums  of  money  the  pro- 
perty of  Gleorge  Tooley,  by  whom  it  was  alleged  he 
was  employed  as  a  clerk  and  servant. 

The  prisoner  was  employed  by  the  prosecutor 
w^eraa  agreement  dieted  19  th  Aug.  1868,  of  which 
the  f ollowiog  Is  a  copy  : 

19th  Aug.  1808. 

T6  Mr.  John  Marshall,  ^ells  buildings.  Oxfonl-street. 

Tennacf  emplOTinent— Ba  John  Manhall— Is.  p«r  ton  pro- 
ffntaHan  fe^  pajraUe  out  of  the  first  payment,  4  per  cent,  for 
ooUecting,  and  3d.  on  the  last  payment.  Collections  to  be 
pdd  In  firidaj  evening  before  5  p.m.,  or  Saturday  before 
lp.ai.    Gaah  orders  U.  6d.  per  ton.  O.  Tooubt. 

At  die  trial  three  witnesses  were  called  on  behalf 
of  the  prosecution,  who  respectively  proved  that 
they  haid  paid  certain  sums  of  money  to  the  pri- 
sooer  lor  and  on  account  of  goods  supplied  to  them 
by  the  proeecutor,  George  Tooley,  the  orders  for  the 
said  ^oods  having  been  obtained  by  the  prisoner. 

In  his  examination  in  chief  the  prosecutor  proved 
the  aboTe  memorandum  of  agreement  between  the 
prisoner  and  himself  and  further  proved  that  the 
Ivisoner  had  not  accounted  to  him  for  either  of  the 
three  several  sums  of  money  which  liad  been  paid 
to  him  as  above  stated. 

Id  cross-examination  by  Mr.  Collins,  who  appeared 
for  the  prisoner,  the  prosecutor  gave  the  following 


I  peid  the  prisoner  oomnodsaion,  bnt  no  sslary.    He 
not  obUged  to  be  at  my  o£Boe  at  any  particular  time, 


e»- 


flfw^ing  cm  Fiddsy  or  Si|t>ird«y.  to  aooount  for  wh&t  money 
aenad receiTod  for  me.    I  dda not  give  the  prisoner 
tioas  to  go  to  any  partUmlar  place  for  orders.    He 


reoeiTed  for  me.    I  dda  not  give  the  prisoner  direc- 

oolar  place  for  orders.    He  went 
■Fhere  he  pleased. 

Upon  this  OTidenee  I  thought  the  prisoner  was 
acting  as  a  clerk  and  servant,  and  that  the  mode  of 
rsmnnerating  him  was  immaterial ;  but  my  atten- 
tion being  called  to  the  case  of  Meg.  v.  Bowers^ 
L.  Bep.  1  Cr.  Cas.  Bes.  41;  10  Cox  C.  C.  250; 
36  L.  J.  2D6,  M.  C,  I  agreed  to  reserve  the  question. 

I  thereupon  directed  the  jury  to  find  the  prisoner 
guilty,  but  respited  the  judgment  until  the  opinion 
of  the  Court  for  the  Consideration  of  Crown  Oases 
Beserved  should  be  pronounced  udoq  the  legal 
ehjection  taken  by  the  prisoner's  counsel. 

The  question  for  the  opinion  of  this  honourable 
court  is,  whether  the  prisoner,  under  the  circum- 
ntanireff  herein  stated,  was  a  clerk  or  servant,  so  as 
to  be  liable  to  be  conricted  of  the  crime  of 
embesalemeiit. 

If  the  court  should  be  of  opinion  that  the  prisoner 
was  not  a  clerk  or  servant  within  the  meaning  of 
Che  statute,  the  conviction  is  to  be  reversed.  If 
otherwise,  the  conviction  is  to  be  upheld.  In  the 
mean  time  the  prisoner  has  been  liberated  on  bail. 
WiL  H.  Bodkin,  Assistant  Judge, 
Middlesex  Sessions. 

ColUns  for  the  prisoner. — The  conviction  cannot 
be  sustuned  for  the  prisoner  ifas  not  a  clerk  or 
servant,  but  an  sigent  only.  In  Reg.  v.  Walker, 
27  L.  J.  207,  M.  C.  J  8  Cox  C.  C.  1,  Bramwell,  B. 
esid,  **  It  seems  to  me  that  the  difference  between 
tfn^  relatipns  of  q^fwf^r  ^i  fervant  and  of  principal 


what  the  agent  has  to  do ;  but  a  master l>a3  not  only 
that  right,  but  also  the  right  to  say  ho\(r  it  is  to 
be  done.**  In  ^he  present  case  the  prosecutor  had 
no  power  to  cpmpel  the  prisoner  to  go  out  for 
orders.  So  again  in  Beg.  v.  Jt/av,  8  Cox  C.  C.  421, 
whcjre  the  prisoner  who  was  employed  on  the  terms 
that  for  all  business  he  did  he  would  be  allowed  a 
9opipisaion,  was  held  n<^  to  be  a  clerk  or  servant. 
rCocKBURN,  Q.  J.— Can  this  case  be  distinguished 
from  Heg.  v.  Bowers,  which  is  in  point.] 

^  Metcalfe  (i/.  Williams  with  him)  for  the  prosecu- 
tion.— It  is  stated  in  the  case  that  the  prisoner  was 
employed  by  the  prosecutor ;  that  is  evidence  of  the 
relationship  of  master  and  servant. 

CoGKBURN,  C.  J.  —  That  is  too  vague.  The 
prosecutor  had  no  power  to  say  to  the  prisoner, 
'<  go  out  and  get  orders,'*  but  the  agreement  only 
amounts  to  this,  **  You  shall  be  my  agent  to  get  me 
orders  if  you  can,  and  if  you  do  you  shall  have  such 
a  commiseion." 

Clbasbt,  B. — ^The  prisoner  was  not  even  bound 
to  go  and  receive  the  money  for  the  orders  he  got. 

Btlbs,  J. — In  what  part  of  the  agreement  is  the 
obligation  to  serve  to  be  found  ? 

CooKBDRB,  0.  J.— The  case  is  clearly  within  Reg. 
T.  Bowers,  and  the  conviction  must  be  quashed. 

Conviction  quashed. 


OOUBT  OF  aUESK'S  BENCH. 

Reported  by  T.  W.  Sauhdbbs  and  J.  Shobtt,  Enqra., 
Banlfltera-at-Law. 

Saturday,  Jan.  15, 1870. 
Thb  BaiaBToir  Tubhpikb  Tbdstbbs  v.  Thb  Sub- 

¥BTQR»    OF    TIIB    HiOHVATS   OF  THB   PaBISH  OF 

Pbbbtob. 

Twmpike-road—  Order  of  contribution  Jor  repairs  for 
parishes — Principle  of  confutation. 

When  an  application  is  made  to  justices  at  the  instanos 
of  turnpike  trustees  for  an  order  of  contribution  upon 
the  p€aithes  through  which  the  road  runs  towards  its 
repair,  euch  order  should  be  made  upon  the  principle  of 
ike  actual  costs  of  repairs  of  the  road  in  each  parish, 
and  fio/  trpoa  a  mileage  principle. 

Where,  therefore,  the  trustees  of  a  turnpike-road  were 
authorised  by  their  Act  to  expend  annually  S50L  upon 
the  repairs  of  their  road,  and  finding  that  sum  woe 
insufficient  they  applied  to  justices  for  an  order  of 
coutribution  upon  the  several  parishes  through  which 
their  road  ran^  and  in  doing  so  represented  that  they 
had  expended  the  S50L  upon  the  mileaae  principle, 
wherdfy  a  larger  contribution  was  required  from  parish 
P.  than  would  have  been  required  hcui  they  expended  on 
the  road  in  such  parish  a  fair  proportion  oj  the  850Z. 
according  to  its  relative  wear  ana  tear  : 

4ieldy  thai  the  trustees  were  wrong,  and  that  the  Justices 
having  estitncUed  what  would  be  the  fair  relative  pro- 
portion of  the  850/.  to  have  applied  to  the  repair  of 
the  road  in  such  parish,  and  having  made  an  order  for 
the  deficiency,  th^  were  right  in  so  doing. 

This  was  a  case  stated  by  Justices  under  the  20 
&  21  Vict.,  c.  43,  as  follows. 

At  a  special  sessions  for  highways,  held  at  Hove, 
in  t^e  county  of  Sussex,  on  the  1st  March  1869,  an 
information  by  Edward  Waugh,  clerk  to  the  appel- 
lants, was  exhibited  before  the  j  ustices  under  the 
4  &  5  Vict.,  c.  59  (which  statute  has  been  continued 
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stating  that  the  funds  of  the  Brighton,  Cuckfleld, 
and  West  Grinstead  Turnpike  Trust,  applicableunder 
the  Brighton,  Cackfleld,  and  West  Grinstead  Turn- 
pike Roads  Act  1854  (the  local  Act  by  which  the 
trustees  are  authorised  to  levy  tolls  upon  the  roads, 
for  the  repairs  and  maintaining  the  same),  were 
insufficient  for  the  repairs  of  the  turnpike  road 
within  the  parish  of  Preston,  and  praying  that  the 
justices  would  proceed  to  make  such  judgment  and 
order  in  the  premises,  as  upon  examination  to 
the  justices  would  seem  meet,  and  as  to  law  did 
appertain.  The  justices  examined  into  the  allega- 
tions contained  in  the  information,  and  it  appearing 
to  them  that  the  allegations  were  true,  they  did 
adjudge  and  order  that  the  respondents  should  pay 
to  the  appellants  the  sum  of  53/.  out  of  the  highway 
rates  to  be  levied  in  the  parish  of  Preston,  such  sum 
of  58^  to  be  wholly  laid  out  in  the  actual  repairs  of 
such  part  of  the  turnpike  road  as  lies  within  the 
parish  of  Preston.  The  appellants  were  dissatisfied 
with  the  determination  of  the  justices,  upon  the 
hearing  of  the  information,  as  being  erroneous  in 
point  of  law  ;  and  having  duly  applied  to  them  to 
state  and  sign  a  case  setting  forth  the  facts  and 
grounds  of  their  determination  for  the  opinion  of 
this  court,  the  following  case  was  stated : — 

Upon  the  hearing  of  the  information  the  follow- 
ing facts  were  proved  and  admitted  by  both  parties : 
—The  Turnpike  Trust  is  regulated  by  the  Brigh- 
ton Cuckfleld  and  West  Grinstead  Turnpike  Boads 
Act  1854,  which  Act  is  to  be  taken  and  considered 
as  part  of  this  case,  and  is  hereinafter  referred  to  as 
the  localAct.  Sect.  25  of  the  local  Act,  provides  for 
the  application  of  the  revenue  of  the  trust  in  the 
following  order :  First,  in  paying  the  expenses  of 
the  Act.  Secondly,  in  paying  the  expenses  of  erect- 
ing a  new  toll  house,  in  lieu  of  the  Preston  gate. 
Thirdly,  in  paying  the  expenses  of  repairing  toll 
gates,  and  in  salaries  and  general  management,  not 
exce^ing  in  any  one  year  the  sum  of  1 74l  Fourthly, 
in  paying  the  expenses,  not  exceeding  the  sum  of 
8502.  in  any  one  year,  of  maintaining  and  keeping 
in  repair  the  said  roads.  Fifthly,  in  paying  interest 
at  SL  lOi.  per  cent,  on  2761  £,  a  portion  of  the  debt 
4ue  on  the  roads.  Sixthly,  in  paying  interest  at 
he  rate  as  aforesaid,  on  47002.  the  remainder  of  the 
debt.  Seventhly  and  eighthly,  in  reducing  the  princi- 
pal of  such  debt.  Ninthly,  in  paying  any  further 
expenses  (beyond  the  sum  of  S&OL)  of  maintaining, 
keeping  in  repair  and  improving  the  roads  and  of 
putting  the  Act  into  execution  in  reference  thereto. 
There  was  not  any  portion  of  the  revenue  applicable 
for  the  repair  of  the  roads  under  the  ninth  clause. 

The  roads  of  the  trust  were  of  the  total  length  of 
thirty-five  miles,  and  the  proportion  of  the  turnpike 

^d  within  the  parish  of  Preston  was  one  mile  and 
.iiirty-eight  poles  in  length.  The  sum  of  8502. 
autliorised  by  the  local  Act  to  be  expended  in  re- 
pairs of  the  roads  was  at  the  rate  of  about  24/.  6«. 
per  mile  on  the  whole  length  of  the  roads,  and  such 
sum  was  wholly  insufficient  for  the  repaiis  of  the 
roads.  The  average  cost  of  the  repairs  has  been 
the  sum  of  1200/^  per  annum.  In  no  one  of  the 
parishes  within  which  the  turnpike  road  of  the 
trust  lies,  can  it  be  kept  in  repair  for  a  sum  at  the 
rate  of  24L  6s.  per  mile.  The  estimated  cost  of  re- 
pairs for  the  whole  of  the  road  for  the  year  ending 
81st  Dec.  1869,  was  the  sum  of  1350/.  18s.,  out  of 
which  the  cost  of  repairing  so  much  of  the  turnpike 
road  as  lay  within  the  parish  of  Preston  for  that 
year  was  the  sum  of  142/.  13s.  2d,  The  portion  of 
the  turnpike  road  which  lay  within  the  parish  of 
Preston  had  a  large  amount  of  traffic  upon  it,  and 
was  very  much  used  and  resorted  to  by  the  inhabi- 
tants and  visitors  of  Brighton,  and  costs  consider- 
ably more  to  keep  in  repair  than  any  other  portion 
of  the  road.  There  was  no  toll  gate  in  the  parish 
pf  Preston,  and  under  the  local  Act  the  trostees 


were  prohibited  from  erecting  a  toll  gate  in  such 
parish.  The  cost  of  keeping  the  roads  in  repair 
varied  considerably  in  the  several  parishes,  and  the 
following  tabular  statement  shows  the  length  of  the 
road  in  each  parish,  and  the  estimated  cost  of  re- 
ps i  ring  the  same  for  one  year. 


Name  of  Pariah. 


Preston 
Patcham    ... 
Fieoombe 

CSajton 

EeymflT 
Cnckaeld    ... 
Hangham  ... 

Ifleld 

oOlJjQ7i>.       ...       *■«       ««•       ... 

Cowfcud      ...    

West  Grhuitead     


•    ■  ■  •  ••«  •  ■• 

••>  ■••  ••■ 

■•a     •••  •••  ••• 

«•>  •■•  •■• 

•*•  •••  ••• 

■■•  •■•  •** 

■••  •••  ••• 

■■  «••  ••■ 

••■     •■•     •■•  •■■  •• 


Len^h  of  road. 


P. 


"4 

2 
5 


M 
1 
2 
2 

4 

10  'i 
3  6 
6 
2 
2 
S 
7 


1 
2 
2 
1 


P.  L. 
So    „ 

M    " 
«j    (» 

99    11 

37    12 

37    22 

1    .. 
2 
2 


13 
8 

32    „ 
87    15 
25    „ 


34      7    21    39     1350    IS     0 


Total  cost  of 
repoin  in  1809. 


£  B.  d. 

142  13  2 

172  15  8 

108  U  3 

202  4  5 

41  1  0 

328  11  2 

99  IS  5 

SI  U  11 

38  14  0 

50  14  4 

70  5  2 

54  17  U 


The  appellants,  as  trustees  of  the  roads  at  a  meeting 
held  for,  among  other  purposes,  that  of  fixing  the 
amount  to  be  contributed  towards  the  repairs  of  the 
roads  'out  of  the  highway  rates  of  the  several 
parishes  within  which  they  lie,  had  considered  and 
decided  that  the  sum  of  850/.,  which  by  the  local 
Act  they  are  authorised  to  expend  oat  of  the  tolls 
in  the  repair  of  the  roads,  should  be  credited  to  the 
several  parishes  within  which  they  lie  rateably  in 
proportion  to  the  mileage  of  road  of  the  trust  within 
each  parish ;  and  they  consequently  applied  to  the 
respondents  to  pay  them  out  of  the  highway  rates 
for  the  parish  of  Preston  the  difference  between  the 
anticipated  cost  of  the  actual  repairs  of  such  part  of 
the  turnpike  road  as  lies  within  the  parish,  and  the 
sum  (portion  of  the  S60L)  which  they  had  on  the 
above-mentioned  mileage  principle  appropriated  to 
the  repairs  thereof.  The  respondents  contended  that 
the  trustees  ought  to  expend  the  sum  of  850^  in 
proportion  to  the  actual  wear  and  tear  in  each 
parish. 

There  was  no  evidence  to  show  whether  the  sum 
of  850/1,  or  any  part  thereof,  had  been  actually  ex- 
pended in  proportion  to  mileage,  or  in  proportion 
to  wear  and  tear.  Under  the  mileage  principle  con- 
tended for  by  the  appellants  the  proportion  of  the 
sum  of  S50L  to  be  si>ent  in  the  parish  of  Preston 
was  27 L  4s.  8dL,  leaving  a  sum  of  115L  8s.  6</.  to  be 
contributed  by  the  respondents,  and  this  last-men- 
tioned sum  the  appellants  applied  to  the  justices  to 
adjudge  and  order  to  be  paid  by  the  respondents. 
The  justices  were  of  opinion  that — whereas  the 
anticipated  cost  for  the  entire  year  of  the  repair  of 
all  the  roads  of  the  trust  was  1350^  18s.,  of  which 
850/.  was  the  sum  to  be  contribute-^  under  the  local 
Act  out  of  the  tolls,  and  the  excess  500/.  13«.,  the  sum 
to  be  contributed  under  the  general  Act  out  of  the 
highway  rates— it  was  right  that  the  two  sums  of 
850/.  and  500/.  13s.  should  be  apportioned  between 
the  several  parishes  upon  one  and  the  same  principle, 
that,  namely,  in  accordance  with  the  anticipated  ex- 
pense for  the  entire  year  of  repair  in  each  parish  and 
not  upon  the  principle  of  mere  mileage,  and  as  89/« 
would  be  the  share  of  the  850/.  for  which  the  parish 
of  Preston  would  be  entitled  to  have  credit  on  this 
principle,  the  justices  ordered  the  respondents  to 
pay  out  of  the  highway  rates  of  the  parish  of 
Preston  the  sum  of  53/.  13s.  2d,  sudi  sum  being  the 
difference  between  89/1  and  the  sum  of  142/L  13«.  2d^ 
the  estimated  cost  for  the  entire  year  of  the  repaizi 
in  that  parish.  The  question  of  law  arising  upon 
the  above  statements  was  whether,  under  the  cir- 
cumstances stated,  the  decision  of  the  justices  was 
correct,  or  whether  the  principle  contended  for  by 
the  appellants  was  correct  ?  If  the  court  should  be 
of  opinion  that  the  principle  contended  for  by  tfaa 
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sod 


*B.] 


ExpcoU  Mabojlrbt  Shobt. 


[Q.B. 


appellanta  waa  the  correct  one,  the  order  is  to  be 
amended  by  increasing  the  sum  of  58^  ISs.  2dl, 
tberebj  ordered  to  be  paid,  to  the  sum  of  116^  8«.  6<f. 
But  if  the  court  should  be  of  a  contrary  opinion, 
then  the  order  is  to  stand. 

Grantham  appeared  for  the  appellants,  and  con- 
tended that  the  decision  of  the  justices  was  wrong, 
for  that  the  mileage  principle  is  the  one  they  should 
bare  adopted,  being  not  only  the  simplest,  but  in  its 
result  the  fairest. 

Merrifiefd,  for  the  respondents,  argued  that  the 
jnstices  were  right  in  their  decision,  for  that  the 
jast  way  of  apportioning  the  850^  was  according  to 
the  relative  extent  of  the  wear  and  tear  of  the  roads 
Id  the  various  parishes. 

Grantham  was  heard  in  reply. 

Cases  dted. 
Bex  v.  The  Jiutiees  of  Berks,  8  Dowl.  727  ; 
Beg.  ▼.  South  Shields,  28  L.  J.  134,  M.  C.  ; 
Brovm  y.  Evans,  84  L.  J.  101,  M.  C. 

CocKBUBN,  C.  J. — I  think  that  our  judgment 
should  be  for  the  respondents.  The  Act  of  Parlia- 
ment makes  provision  for  enabling  the  trustees  of 
tnrapike  roads  where  the  funds  are  insufficient  to 
bear  the  expenditure  necessary  in  repairing  the 
roads  to  apply  for  an  order  for  contribution  out  of  the 
highway  rate  made  for  any  parish  through  which 
the  road  passes.  Now,  starting  from  that  point  of 
view,  I  come  to  the  conclusion  that  an  apportion- 
meot  according  to  the  mileage  principle  is  wrong. 
The  present  is  a  case  of  a  trust  with  roads  passing 
through  several  parishes,  one  contiguous  to 
Brighton,  where  the  population  is  large  and  the 
traffic  heavy,  and  others  being  country  parishes 
without  any  such  large  population  or  heavy  traffic. 
Id  the  former  class  of  parishes,  a  much  larger  ex- 
penditure would  be  required  than  in  the  latter. 
Now  if  the  fund  which  the  trustees  are  authorised 
to  raise  and  expend  was  sufficient  for  the  repair  of 
the  whole  system  of  roads  it  would  be  expended 
according  to  the  proportion  required  for  this  or  that 
parish.  Instead,  however,  of  being  sufficient,  it 
prores  to  be  insufficient,  and  it  therefore  becomes 
necessary  to  apply  for  a  rate  in  aid.  Suppose  then, 
that  for  parish  A.  lOOL  should  be  required  for  the 
maintenance  of  the  roads,  whilst  for  parish  B.  50/. 
would  be  sufficient,  and  a  rate  in  aid  is  required, 
the  amount  which  the  trustees  have  in  hand  ought 
to  be  expended  in  the  same  proportion  as  it 
would  have  been  if  it  had  been  sufficient  with- 
out calling  for  any  contribution.  Justice  and 
equity  require  that  it  should  be  apportioned  between 
the  pMrishes  in  proportion  to  the  expenditure  re- 
quired in  each  for  the  repairs  of  the  road  in  each, 
llie  justices,  therefore,  were  right  in  saying  that  the 
fund  received  by  the  trustees  ought  to  be  appor- 
tioned in  the  way  suggested  by  the  respondents. 

■ 

Mbllob,  J. — I  am  of  the  same  opinion.  No  doubt 
the  division  according  to  the  mileage  principle  is 
the  more  simple  of  the  two,  but  certainly  the  more 
equitable  mode  of  apportioning  is  according  to  the 
expenditure  actually  required. 

Hahmbk,  J. —I  certainly  felt  some  difficulty  during 
the  argument,  but  upon  reflection  I  agree  with  the 
opiuiun  expressed  by  my  Lord.  If,  indeed,  it  had 
been  intended  that  the  fund  should  be  applied 
according  to  the  mileage  principle,  it  is  somewhat 
strange  that  the  Legislature  should  not  have  said 
so ;  and  as  ihey  have  not,  I  think  that  it  must  have 
been  contemplated  that  something  more  was  neces- 
sary than  a  mere  mileage  proportion.  It  is  certainly 
proper  that  the  greater  expenditure  required  in  the 


repair  of  any  particular  portion  of  the  road  should 
be  taken  into  consideration. 

Judgment  far  the  respondents. 

Attorney  for  appellants,  E,  Waugh,  Cuckfleld. 
Attorneys  for  respondents,  Williams  and  Greaves^ 
Brighton. 

llatrsday,  Jan,  27,  1870. 

Ex  parte  Mabojlbet  Shobt. 

The  Wine  and  Beerhouse  Act  1869(82  ^88  Vict,  c 
27,  s.  17 ;  4  ^  6  Will,  4,  c.  87,  s.  JSecond  offence 
—  Conviction, 

A  beerhouse  keeper,  afier  the  passing  of  theS2  ^-SS 
Vict,  c  27  (The  Wine  and  Beerhouse  Act  1869) 
w€u  convicted  of  the  offence  of  keying  her  house  open 
for  the  sale  of  beer  on  Sunday  before  half -past  twebfe 
o*cIock  at  noon,  and  subsequently  she  was  again  oon" 
victedfor  refiising  to  admit  a  constable  to  her  pre^ 
mises: 

Held,  that  the  offence  first  named  was  properly  treated 
as  cm,  offence  within  the  provisions  of  the^  ^5  WiU, 
4,  c.  87,  s,  7,  and  that  the  justices  were  right  m  treat-' 
ing  the  laet-named  offence  as  a  second  offence  and  of 
awarding  a  penalty  accordingly. 

J.  Paterson  moved  for  a  rule  calling  upon  two  jua- 
tices  cf  Cheshire  to  show  cause  why  a  writ  of  cer- 
tiorari  should  not  issue  to  remove  unto  this  court  a 
certain  conviction,  made  on  the  6th  Oct.  last, 
against  one  Margaret  Short,  for  refusing  to  admit  a 
constable  to  her  premises,  which  consisted  of  a  beer- 
house, whereby  she  was  adjudged  to  be  disqualified 
from  selling  beer,  ale,  &c,,  for  the  space  of  two  years. 

By  the  4  &  5  Will.  4,  c.  85,  s.  7,  it  is  enacted— 

That  it  shall  be  lawful  for  all  oonstablee  and  officers  of 
police,  uid  they  are  hereby  authorised  and  empowered  to 
enter  into  all  houses  which  are  or  shall  he  licensed  to  sell 
beer  or  spirituous  liquors  to  be  oonsumed  npon  the  premises 
when  ana  so  often  as  such  constables  andomoers  diall  think 
proper ;  and  if  any  person  having  such  licence  as  aforesaid, 
or  any  servant  or  other  person  in  his  employ  or  by  his 
direction,  shall  refuse  to  admit,  or  shall  not  admit,  such 
constable  or  officer  of  police  into  such  house,  or  upon  such 
premises,  such  person  having  such  Uooice  ahul  for  the  first 
offence  forfeit  and  pay  any  sum  not  exceeding  6Z.,  together 
with  the  costs  of  the  conviction,  to  be  recovered  within 
twenty  days  next  after  that  on  which  such  offence  was 
committed,  before  one  or  more  justices  of  the  peace ;  and  it 
shall  be  lawful  for  any  two  or  more  justices  before  whom 
any  such  person  shall  be  convicted  of  such  offence  for  the 
second  time  to  adjudge  (if  they  shall  so  think  fit)  that  such 
offender  shall  be  disqualified  from  selling  beer,  ale,  porter, 
cider,  or  perry,  by  retail  for  the  space  of  two  years  next 
after  such  conviction,  or  for  such  shorter  space  of  time  as 
they  may  think  proper. 

By  the  82  &  83  Vict.  c.  27,  s.  16,  it  is  enacted 
that— 

Where  any  person  licensed  under  any  of  the  said  redied 
Acts  to  sell  beer,  dder.  or  wine  bvretail,  or  any  person  licensed 
under  the  said  Act  of  the  ninth  year  of  the  reign  of  King 
George  the  Fourth,  is  couvicted  of  keeping  his  house  open 
for  the  sale  of,  or  of  selling  beer,  cider,  wine,  spirits,  or  any 
other  exciseable  liquor,  or  of  suffering  the  same  to  be 
drunk  in  such  house  at  any  time  during  which  such  house 
ought  by  iskW  to  be  closed,  any  person  (other  than  the 
servants  or  inmates  of  such  house)  present  in  such  house 
at  such  time  shall,  unless  he  account  for  his  presence  to  the 
satisfaction  of  the  justices  having  cognisance  of  the  case, 
be  liable  on  summary  conviction  to  a  penalty  not  exceeding 
40>.  for  each  offence. 

Sect.  17  enacts  that — 

In  the  following  cases,  that  is  to  say  (1),  where  any 

Serson  is  convicted  of  an  offence  against  the  tenor  or  con- 
itions  of  a  licence  granted  to  him  under  any  of  the  said 
recited  Acts,  or  of  an  offence  for  which  a  penalty  is  imposHd 
by  any  of  the  recited  Acts.  (2)  Where  any  person  is  con- 
victed of  ui  offence  against  the  tenor  of  a  licence  granted 
to  him  under  the  said  Act  of  the  ninth  year  ot  the  reign  of 
King  George  the  Fourth,  if  any  previous  conviction  or 
convictions  since  the  passing  of  this  Act  for  any  of 
the  said  offences  be  prored  against  him,  the  offence  of 
which  he  is  last  convicted  shall  be  deemed  to  be  a  second 
or  third  offence  as  the  case  may  be,  proTided  that  the  said 
previous  conviction  or  convictions  did  take  place  within  the 
,  five  yean  next  preceding. 
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The  conviction  did  not  refer  to  any  previoui 
offence  for  which  the  said  Margaret  Short  had  been 
convicted  of  the  s^me  kind^  but  four  other  convic- 
tions for  oUier  offences  were  recited  in  it,  one  of 
which  was  since  the  passing  of  the  82  &  33  Vict, 
c.  27  (The  Wine  and  Beerhouse  Act  1869),  and  that 
was  for  keeping  the  house  open  for  the  sale  of  beer 
on  Sunday  before  half-past  12  o'clock  at  noon.  It 
was  stated  on  affidavit*  that  the  taid  Margaret 
Short  had  never  been  previously  convicted  of  the 
offence  of  refusing  to  admit  A  constable  into  her 
house,  or  of  any  of  the  offences  enumerated  in  the 
first  branch  of  the  17th  section  of  the  32  &  83  Vict, 
c.  27,  since  the  passing  of  such  Act. 

J.  Pdtetson  contended  that  the  justices  were 
wrong  in  inflicting  the  penalty  of  disqualification 
from  selling  beer,  &c.,  for  two  years,  for  the  con- 
viction sfaoVrs  no  first  offence  which  was  neces- 
sary to  justify  them  in  inflicting  it.  The  keep- 
ing of  the  house  open  upon  a  Sunday  for  which 
Mrs.  Short  had  been  convicted,  could  not  be  con- 
sidered as  a  second  offence,  for  that,  ft  is  submitted, 
is  not  an  offence  against  the  tenor  or  conditions  of 
a  licence  granted  to  her  under  any  of  the  recited 
Acts.  It  certainly  was  an  offence  under  the  3  &  4 
Vict.  c.  61,  s.  15,  but  that  part  of  the  Act  is  re- 
pealed by  the  11  &  12  Vict.  c.  49,  s.  2,  and  a  new 
enactment  is  provided  with  reference  to  this  matter 
under  the  4th  section,  and  which  Act  is  for  regula- 
ting the  sale  of  beer  and  other  liquors  on  the  Lord's 
Day,  and  imposes  a  penalty  of  five  pounds  for  a 
breach  of  its  enactments.  That  enactment  is  not 
included  in  those  recited  in  the  32  &  33  Vict.  c.  27. 

E.  Taylor  showed  cau^e  in  the  first  instance. 
The  justices  hfld  jurisdiction  to  convict  as  they  have 
done.  Although  there  had  been  no  previous  offence 
of  refusing  to  admit  a  constable,  there  certainly  had 
been  one  of  keeping  the  houseopen  for  the  sale  of  beer 
before  half-past  twelve  o'clock  at  noon,  which  it  is 
submitted  is  an  offence  which  comes  within  both 
branches  of  sect.  17  of  the  32  &  33  Vict.  c.  27,  it 
being  in  fact  an  offence  against  the  tenor  of  the 
licence.  Although  the  11  &  12  Vict.  c.  49,  was  passed 
for  regulating  the  sale  of  intoxicating  liquors  on  the 
Lord's-day,  yet  it  was  one  applicable  to  the  due  con- 
duct of  the  house  as  intended  by  the  last  statute. 
[He  was  stopped  by  the  court.] 

•/.  Paterson  was  heard  in  reply. 

CocKBURN,  C.  J.— I  am  of  opinion  that  there 
should  be  no  rule.  The  offence  created  by  11  &  12 
Vict.  c.  49,  is  identical  with  that  which  had  been 
prohibited  by  the  licence.  It  is  certainly  against 
the  tenur  and  condition  of  the  licence,  and  no  doubt 
the  Legislature  framed  the  17th  section  with  the 
view  of  meeting  su  h  a  case. 

Blackburn,  J. — I  am  of  the  same  opinion.  The 
obvious  meaning  is,  that  if  a  conviction  takes  place 
of  the  commission  of  one  of  a  certain  class  of 
offences  since  the  passing  of  the  32  &  33  Vict, 
the  uffence  of  wtiich  the  person  is  last  convicted 
shall  btj  deemed  a  second  offence  with  the  conse- 
quences attached  to  the  committing  of  a  second 
offence. 

Mellor,  J.  concurred. 

Rule  refused. 

Attorney  for  the  prosecutor,  E.  J,  Kent,  Liver- 
pool. 

Attorney's  for  the  appellant,  Breiherton  and  Co., 
Birkenhead. 


Momk^,  FA,  14v  1870. 

J0MB8  (aipp.)  V.  DiCKBB  (resp.) 

Poaching  Act  (25  ^  26  Vict,  cl  114).  s.  8— C^irte «/V% 
going  on  land  in  search  or  pursuit  of  game — Evidence 
to  ssppott  CMivietiak. 

Appellant^  a  commoh  carrier  between  B.  and  /L,  was 
met  by  a  police  constable  crming  along  the  tumpdue 
road  to  R,  with  his  horse  and  cart.  The  constable, 
suspecting  that  the  appellant  had  been  tpdawfuUy  on 
land  in  pursuit  of  game,  asked  him  if  he  had  any  game 
in  his  cart,  to  which  he  replied  that  he  had  onfy  a  few 
rabbits.  The  constable  then  searched  the  cart,  and 
found  in  a  basket,  beneath  the  rablntSj  a  pheasant, 
nine  partridges  {three  of  which  had  been  shot,  and  six 
netted),  and  two  hares  (one  of  which  had  been  sAot, 
cmd  the  other  trapped).  The  game  was  wet,  and  had 
been  recenthf  killed;  and  the  boots  of  the  appeUant 
{who  fainted  when  the  game  was  discovered)  were 
dirty,  aithough  the  rodd  was  dry.  The  juatieet  who 
convicted  the  appellant  found  thai  **  no  evidence  was 
given  on  the  one  hand  to  show  that  the  game  was 
unlawfully  obtained,  or  on  the  other  hand  to  show  that 
it  was  lawfulfy  (Stained :" 

Held,  that  the  foregoing  dreumMtances  did  not  constituts 
sufficient  evidence  on  which  the  appellant  could  be 
convicted  of  having  obtained  game  by  vnlaw fully  going 
on  land  in  search  or  pursuit  of  game  within  sect.  2  of 
25  ^  26  Vict.  c.  1 14. 

Case  stated  by  justicee. 

This  is  a  cluie  stated  by  us,  the  ufi^errigned, 
three  of  Her  Majesty's  justices  of  the  ptAte  for  the 
county  of  Denbigh,  under  the  stat.  20  A  21  Vict, 
c.  43,  for  the  purpose  of  obtaining  the  opinion  of  the 
court  on  questions  of  law  which  arose  before  us  as 
hereinafter  stated. 

At  a  petty  sessions  hidden  at  the  county  hall  in 
Ruthin,  in  and  for  the  division  of  Ruthin,  in  the 
county  of  Denbigh,  on  the  2nd  Dec.  1867,  an  in- 
formation preferred  by  John  Dicker,  sergeant  of 
police,  Ruthin  (hereinafter  called  the  respondentX 
against  Hugh  Jones,  of  Bettws  Gwerfll  Goch,  in 
the  county  of  Merioneth,  carrier  (hereinafter  called 
the  appellant),  under  sect.  2  of  the  25  &  26  Vici. 
c.  114,  intituled  the  Gkime  Poaching  Prevention 
Act,  charging  for  that  he  the  said  Hugh  Jone^,  on 
the  19th  Nov.  1667,  in  the  parish  of  Llanfwiog,  in 
the  county  of  Denbigh  aforesaid,  was  lawfully 
searched  by  him,  the  said  John  Dicker,  a  oonstable 
for  the  said  county  of  Denbigh,  in  a  certain  high- 
way, then  called  "  the  road  from  Ruthin  to  Carrig-y- 
druidion,"  the  said  constable  then  having  good 
cause  to  suspect  the  said  Hugh  Jones  of  coming 
from  certain  land  there  where  the  said  Hugh  Jonee 
had  been  then  unlawf  ally  in  search  or  purauit  of 
ffame,  and  the  said  Hugh  Jones  having  ia  his 
possession  game  unlawfully  obtained,  and  the  said 
constable  having  then  and  there  also  lawfully 
stopped  and  detained  a  certain  cart,  in  and  upon 
which  he  had  good  cause  to  suspect  game  was  then 
and  there  being  carried  by  the  SAid  Hugh  Jones, 
there  being  then  and  there  found  in  and  upon  the 
Said  cart  certain  game,  to  wit,  one  pheasant,  nine 
partridges,  and  two  hares  (which  the  said  constable 
then  and  there  seized  and  detained),  contrary  to 
the  statute  in  that  case  made  and  provided,  was 
heard  and  determined  by  us,  the  said  justices  re- 
spectively, being  then  present,  and  upon  such 
hearing  we  decided  the  appellant  came  within  the 
words  of  the  statute,  and  he  was  duly  convicted 
before  us  of  the  said  offence,  and  we  adjudged  him, 
to  forfeit  and  pay  the  sum  of  3/.  2s.  to  be  applied 
hccording  to  law,  and  to  pay  to  the  respondent  the 
sum  of  R  18«.  for  his  costs  in  that  behalf,  and,  in 
default  of  payment  of  the  said  sevenil  sums,  we 
adjudged  llie  af^peUant  to  be  impriidiiod  in  the 
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oommoa  gaol  at  Ruthin,  in  the  sud  county,  for  the 
ipioe  of  two  months. 

And  whereas  the  appellant  being  dissatisfied  with 
our  determination  upon  the  hearing  of  the  said 
ioformation  as  being  erroneous  in  point  of  law, 
iiath,  pursuant  to  sect.  2  of  the  said  stat.  20  &  21 
Vict.  c.  43,  duly  applied  to  us  in  writing  to  state 
and  sign  a  case,  setting  forth  the  facts  and  the 
grounds  of  such  our  determination  as  aforesaid  for 
(be  opinion  of  this  court,  and  hath  duly  entered  into 
a  recognisance  as  required  by  the  said  statute  in 
that  behalf. 

Now,  therefore,  we  the  said  justices,  in  compli- 
iooe  with  the  said  application  and  the  provisions 
of  the  said  statute,  do  hereby  state  and  sign  the 
following  case : 

Upon  the  hearing  of  the  said  information  it  ap- 
peared that  it  was  laid  by  the  respondent  in  his 
character  of  a  police  constable,  and  in  pursuance  of 
the  directions  of  the  statute,  and  it  was  proved  on 
the  part  of  the  respondent  and  found  as  a  fact, 
that  the  appellant  was  a  common  carrier  residing 
at  Bettws(^ which  is  partly  surrounded  by  the  county 
of  Denbigh),  in  the  county  of  Merioneth  (which  ad- 
joins tbe  county  of  Denbigh),  and  was  in  the  habit 
of  carrying  goods  to  the  markets  held  in  the  town 
of  Ruthin,  in  the  county  of  Denbigh.  That  on  the 
morning  of  the  19th  Not.  last,  the  appellant  was 
met  by  the  respondent,  a  police  constable  for  the 
oouBiy  of  Denbigh,  coming  along  the  turnpike  road 
(in  the  county  of  Denbigh)  leading  from  Cerrig-y- 
druidion  and  the  village  of  Bettws  to  the  town  of 
Ruthin,  with  his  own  horse  and  cart,  and  about  a 
mile  out  of  the  town  of  Ruthin,  and  in  the  county 
of  Denbigh. 

That  the  respondent  suspected  the  appellant  of 
having  been  on  lands  taking  game,  and  also  of  carrying 
game  for  himoeif  and  others,  lind  this  suspicion  was 
inconsequence  of  private  information  the  respondent 
had  received.  The  respondent  asked  the  appellant 
if  he  bad  any  ftame  in  his  cart,  to  which  he  replied 
that  he  had  no  game  whatever,  only  a  few  rabbits 
which  he  had  bought.  That  the  respondent  searched 
the  cart  and  found  a  basket  covered  over  with  a 
cloth,  and  in  the  basket  were  some  rabbits,  and 
under  the  rabbits  one  pheasant,  nine  partridges, 
three  of  which  had  been  f>hot,  and  six  had  been 
netted,  and  two  hares,  one  of  which  had  been  shot 
and  the  other  trapped.  That  on  the  game  being 
found  by  the  respondent  in  the  appellant^s  cart,  the 
appellant  fainted.  That  the  game  was  wet  and  had 
been  recently  killed,  and  the  appellant's  boots  dirty, 
although  the  road  was  dry,  and  the  game  was  not 
visible  in  tlie  cart.  That  the  highway  where  the 
SMrch  t(M>k  place  was  in  the  county  of  Denbigh, 
and  abimt  eight  miles  from  Bettws,  where  the  appel- 
lant lived.  That  the  appellant,  on  being  asked 
where  he  had  the  game  from,  stated  that  his  wife 
hail  bought  it  from  some  person. 

On  the  part  of  the  appellant,  a  witness  was  called 
who  proved  that  the  api  ellant  was  a  common  carrier 
from  Bettws  to  Ruthin,  and  that  on  the  morning  in 
question  the  witness  had  brought  a  parcel  to  him  at 
Bettws,  and  placed  it,  at  six  o'clock  in  the  morning 
on  the  19th  Nov.,  in  the  cart  close  to  the  basket  in 
which  the  game  was  afterwards  found.  That  he 
had  8et>n  a  piece  of  the  basket  only,  that  a  cloth 
covertMl  the  top  part,  and  that  the  person  afterwards 
accompanied  the  appellant  to  a  place  called  Melin- 
jurg,  oil  the  borders  of  the  county  of  Denbigh,  a 
distance  of  alM»ut  one  and  a  half  mile  from  Bettws, 
bat  saw  no  game  put  into  the  cart,  or  the  basket 
diiturbi-d.  and  that  the  appellant  sometimes  worked 
at  a  farm  in  Denbighshire.    There  was  no  evidence 

to  8how  that  the  game  was  in  the  basket  at  Bettws, 
nor  that  it  could  not  have  been  killed  and  put  in 
after  the  appellant  entered  the  county  of  Denbigh. 

No  evidence  was  given  on  the  one  hand  to  show  that 


the  game  was  unlawfully  obtained,  or  on  the  other 
hand  to  show  that  it  was  lawfully  obtained. 

It  was  contended  on  the  part  of  the  appellant 
that  the  suspicions  of  the  respondent,  the  search  on 
the  highway,  and  the  possession  of  the  game  by 
tbe  appellant,  with  the  other  concomitant  circum- 
stances, were  not  sufficient  to  support  a  conviction 
under  the  circumstances  of  his  being  a  common 
carrier,  and  bound  to  carry  all  parcels  entrusted  to 
him  in  the  same  undisturbed  condition  in  which  he 
received  them ;  that  we,  the  said  justices,  were 
wrong  in  deciding  as  we  had  done;  that  the 
respondent  was  not  bound  to  state  and  prove  his 
grounds  of  suspicion  of  trespass,  or  to  state  whether 
or  not  he  suspected  the  trespass  to  have  been  com- 
mitted in  tbe  county  of  Denbigh  or  Merioneth ; 
that  the  respondent  not  having  seen  the  appellant 
coming  from  any  land,  but  merely  travelling  the 
high  road  with  his  cart,  and  the  latter's  clothes  not 
being  wet,  or  any  nets  or  other  instruments  for 
taking  game  found  in  his  possession,  we,  the  said 
justices,  wrongly  convicted  the  appellant,  and  that 
the  appellant's  witness  having  proved  that  the 
basket  which,  when  found  in  the  county  of  Denbigh, 
contained  the  game  was  in  the  cart  at  Bettws,  a 
constable  of  the  county  of  Denbigh  had  no  right  to 
take  the  game,  nor  had  we  jurisdiction  to  adjudicate 
on  the  information. 

The  questions  for  the  consideration  of  the  court 
are,  first,  whether  our  decision  that  the  respondent 
was  not  bound  to  state  and  prove  his  grounds  oi 
suspicion  of  trespass,  or  to  state  whether  or  not 
he  suspected  the  trespass  to  have  been  committed 
in  the  county  of  Denbigh  or  Merioneth  was  right  ? 
Second,  whether  or  not  it  was  incumbent  on  the  re- 
spondent to  show  affirmatively  that  the  appellant 
had  been  unlawfully  on  any  land  in  the  county  of 
Denbigh  in  search  or  pursuit  of  game,  and  had  so 
unlawfully  become  possessed  thereof?  Third, 
whether  or  not  there  was  in  point  of  law  evidence 
from  which  we  might  infer  that  the  appellant  had 
obtained  such  game  by  unlawfully  going  on  any 
land  in  search  or  pursuit  of  game,  or  that  he  had 
in  his  possession  game  unlawfully  obtained  ? 

If  the  court  should  be  of  opinion  that  the  said 
conviction  was  legally  and  properly  made,  and  the 
appellant  is  liable  as  aforesaid,  then  the  said  con- 
viction is  to  stand,  but  if  the  court  should  be  of 
opinion  otherwise,  then  the  said  complaint  is  to  be 
dismissed.  James  Maurice. 

RoBT.  Geo.  Johnson. 
Qabl.  R0BBBT8. 

25  &  26  Vict.  c.  114,  s.  2,  enacts  that — 

It  Bhall  be  lawful  for  any  oonstable  or  peace  officer,  in  any 
county,  borough,  or  place  in  Great  Britain  and  Irelaud,  in 
any  hiy^hway,  street,  or  public  place,  to  search  any  peraou 
whombe  may  have  good  cause  to  suspect  of  coming  from  any 
laud  where  he  shall  hare  been  unlawfully  in  search  or  pur- 
suit of  game;  or  any  person  aiding  or  abetting  such  person, 
and  having  in  his  possession  any  game  unlawfully  obtained, 
or  any  gun.  part  of  gun,  or  nets,  or  engines  used  for  the 
killiug  or  taking  game ;  and  also  to  stop  and  search  any  cart 
or  other  conveyance  in  or  upon  which  such  constable  or 
I>eace  officer  shall  have  good  cause  to  suspect  that  any  such 
game  or  any  such  article  or  thing  is  being  carried  by  any 
such  person,  or  should  there  be  found  any  game  or  an>  such 
article  or  thing  as  aforesaid  upon  such  person,  (<art,  or 
other  conveyance,  to  seize  and  detain  such  game,  article,  or 
thing ;  and  such  oonstable  or  peace  officer  snail  in  sni;ho:i8e 
apply  to  some  justice  of  the  peace  for  a  summons  cit  ing 
such  person  to  appear  before  two  justices  of  the  peace 
assemoled  in  petty  session  &  ks  provided  in  the  18&  19cf  Hor 

f  resent  Majesty,  c.  126,  s.  &,  as  far  as  regards  England  and 
reland,  and  before  a  shenfl  or  any  two  justices  of  tbe  pt^oce 
in  Scotland ;  and  if  such  person  shall  have  obtninoit  avmh 
game  by  unlawfully  going  on  any  land  in  seaich  or  pursuit 
of  game,  or  shall  have  used  any  such  article  or  thiug  at 
aforesaid  for  tinlawfully  killing  or  taking  game,  or  shall 
have  been  accessory  thereto,  such  person  shall,  on  being 
oonvioted  thereof,  forfeit  and  pay  any  sum  not  exceeding 
five  pounds,  and  shall  forfeit  such  game,  guns,  parts  u( 
guns,  nets,  and  engines,  and  the  justices  shiU  direct  the 
same  to  be  sold  or  destroyed,  and  the  proceeds  of  such 
sale,  with  Uie  amount  of  the  penalty,  to  be  paid  to  the  trea- 
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surer  of  the  county  or  borough  where  the  oonviotion  takes 
place :  and  do  person  who,  by  direction  of  a  justice  in  writ* 
ing,  snail  sell  any  game  so  seized,  shall  be  liable  to  any 
penalty  for  such  mle  ;  and  if  no  oonTiction  takes  place, 
the  game  or  any  such  article  or  thing  as  aforesaid,  or 
the  value  thereof,  shall  be  restored  to  the  person  from 
whom  it  had  been  seized . 

Morgan  Uoyd,  for  the  appellant.  In  the  first  place 
the  ofifenoe  created  bj  the  statute  is  not  charged  in 
the  information  at  aU.  The  offence  named  in  the 
statute  is  having  **  obtained  game  bj  unlawfully 
going  on  any  land  in  search  or  pursuit  of  game,  or 
having  used  "  any  gun,  part  of  gun,  nets,  or  engines 
**  for  unlawfully  killing  or  taking  game,'*  or  *'  having 
been  accessory  thereto ;"  whereas  the  ofiFence  charged 
in  the  information  is  that  the  appellant  was  law- 
fully searched  by  a  police  constable,  then  having 
good  cause  to  suspect  him  of  having  come  from  cer- 
tain land  where  he  had  been  unlawfully  in  search 
and  pursuit  of  game,  and  that  he  had  in  his  posses- 
sion game  unlawfully  obtained.  None  of  the  enu- 
merated instruments  for  killing  game  was  found 
upon  him  \  and  the  only  offence  of  which  he  could 
have  been  guilty,  if  guilty  of  any,  was  that  of 
having  "  obtained  game  by  unlawfully  going  on  land 
in  search  or  pursuit  of  game ;"  and,  as  that  offence 
is  not  charged  in  the  information,  the  information 
was  bad. 

Horatio  IMnfdf  for  the  respondent. — There  are 
three  questions  submitted  by  the  justices  for  the 
decision  of  this  court,  and  the  question  now  raised 
is  not  one  of  them,  and  cannot  therefore  be  now 
discussed.  [Lush,  J. — Such  a  question  could  not 
be  matter  of  appeal  in  this  form.  If  the  conviction 
is  void  on  the  face  of  it,  the  proper  remedy  is  to 
bring  it  up  and  quash  it.  We  must  confine  our- 
selves to  the  questions  put  to  us.] 

Morgan  Uoyd^  in  continuation.— Even  if  the  in- 
formation was  goodf  it  is  submitted  that  there  was 
nothing  in  the  evidence  to  justify  a  conviction  for 
"having  obtained  game  by  unlawfully  going  on 
land  in  search  or  pursuit  of  game."  The  appellant 
is  a  common  carrier  in  the  habit  of  carrying  goods 
to  Ruthin,  and  the  justices  state  as  a  fact  that  no 
evidence  was  given  to  show  that  the  game  was 
unlawfully  obtained.  [Lush,  J.— Even  supposing 
the  appellant  had  got  the  game  found  in  his  cart 
from  a  poacher  who  had  unlawfully  taken  it  on  land 
within  the  jurisdiction  of  the  justices,  would  that 
be  an  offence  under  this  Act?]  It  is  submitted 
that  it  would  not. 

Horatio  Uoyd  for  the  respondent. — The  finding  of 
the  justices  that  there  was  *'  no  evidence  **  given  to 
show  that  the  game  had  been  unlawfully  obtained, 
means  only  that  there  was  no  direct  evidence.  There 
was  quite  sufficient  indirect  evidence  to  support  the 
conviction.  If  the  appellant  had  been  carrying  the 
game  merely  as  a  common  carrier  nothing  would 
have  been  easier  for  him  than  to  have  given  evi- 
dence of  the  fact  of  its  having  been  sent  by  some 
person  to  another.  Then  there  is  the  denial  by  tiie 
appellant  that  he  had  any  game  whatever  in  his 
cart,  when  asked  by  the  police  constable;  the 
fainting  of  the  appellant  when  the  game  was  dis- 
covered by  the  constable;  the  fact  that  the  game 
was  wet,  and  had  been  recently  killed;  and  the 
dirty  boots  of  the  afipellaot,  although  the  road  was 
dry— circumstances  all  pointing  to  the  guilt  of  the 
appellant.  In  Brown  v.  Turner^  13  C.  B.,  N.  S.,  486. 
a  conviction  was  upheld  under  circumstances  not 
materially  different.  There  four  labourers  were  met 
by  a  police-constable  early  one  Sunday  morning,  on 
the  high  road.  Suspecting  from  their  appearance 
that  they  had  been  poaching,  and  seeing  that  there 
was  something  bulky  in  the  pocket  of  one  of  them, 
the  constable  searched  him  (the  other  three  walking 
away),  and  drew  from  his  pocket  five  wild  rabbits, 
which  had  been  recently  killed,  and  an  iron  spud ; 


the  constable  theu  f (^owed  another,  and  found  in 
his  pocket  a  net  suitable  for  taking  rabbits,  and 
which,  appeared  to  have  been  recently  used,  and 
some  rabbit's  fur  and  fresh  blood  on  his  coat  cuffs ; 
the  constable  proved  that  a  third  member  of  the 
party  had  at  a  subsequent  hour  on  the  same  morning 
sold  a  dead  wild  rabbit  at  a  beerhouse  for  6cil ;  and 
the  Court  of  Common  Pleas  held  that  the  magis- 
trates were  justified  in  inferring  from  the  alwve 
evidence,  as  against  three  out  of  the  four,  that 
they  had  been  unlawfully  on  some  land  in 
search  or  pursuit  of  game  within  this  Act,  although 
there  was  no  proof  that  either  of  the  parties  had 
been  seen  off  the  high  road.  So  in  Evan*  v.  BotUriB, 
SB.&  S.  787 ;  8  L.  T.  Rep.  N.  &  272,  it  was  held 
that  it  is  not  necessary  to  the  conviction  of  a  person 
charged  under  this  Act  that  he  should  be  shown  to 
have  come  from  some  land,  and  that  the  presump- 
tion of  that  fact  may  be  drawn  from  the  surround- 
ing circumstances.  In  that  case  five  men  were 
taken  at  6  a.  m.  on  a  Sunday  morning  on  a  highway 
carrying  bags,  in  which  were  found  one  hare  and 
fifteen  rabbits,  and  also  with  several  nets  and  stakes 
used  for  the  fastening  down  of  the  nets,  but  were 
not  proved  to  have  been  on  any  land  in  purmiit  of 
game ;  and  it  was  held  by  this  court  that  these 
facts  constituted  sufficient  evidence  on  which  the 
magistrates  might  have  convicted  the  men  of 
having  obtained  the  game  by  unlawfully  going  on 
land  in  search  df  game,  or  of  having  used  nets  and 
stakes  for  unlawfully  killing  and  taking  game. 
[  Lush,  J. — The  section  of  the  Act  authoriaes  the 
constable  to  search  any  person  whom  he  may  have 
good  cause  to  suspect  of  **  coming  **  from  any  land, 
where  he  shall  have  been  unlawfully  in  search  or 
pursuit  of  game,  &c.  At  present  I  do  not  see  any 
evidence  of  the  appellant  having  been  found  so 
"  coming  **  from  any*  land.  Suppose  the  appellant 
had  himself  been  poaching  the  night  before,  and  is 
found  next  day  with  game  in  his  possession,  could  he, 
under  such  circumstances,  be  said  to  be  *'  coming  " 
from  land  where  he  had  been  unlawfully  pursuing 
game  ?]  The  inference  to  be  drawn  from  the  cir- 
cumstances of  the  present  case  is  against  such  a 
view  as  that,  for  the  game  is  found  to  be  wet  and 
recently  killed,  and  the  appellant's  boots  to  have 
been  dirty,  though  the  road  was  dry.  [Hanhsk,  J. 
— ^The  justices  do  not  say  whether  the  dirt  on  the 
boots  was  not  such  as  might  have  been  got  on  the 
road.] 

Lush,  J. — ^I  think  we  must  answer  the  third 
question  put  to  us  in  the  negative.  I  think  there 
was  no  evidence  in  point  of  law  from  which  the 
justices  could  infer  that  the  appellant  had  obtained 
the  game  found  in  his  cart,  by  unlawfully  going  on 
land  in  search  or  pursuit  of  game  within  the  mean- 
ing of  sect.  2  of  the  Act  25  &  26  Vict.  c.  114.  No 
doubt  the  case  was  one  full  of  suspicion,  and  the 
appellant,  in  all  probability,  either  obtained  tlie 
game  by  poaching  himself  or  from  some  pcmcher ; 
but  that  is  not  the  offence  created  by  the  statute, 
which  is,  that  the  person  suspected  "  shall  have  ob 
tained  such  game  by  unlawfully  going  on  any  land 
in  search  or  pursuit  of  game,  or  shall  have  used  any 
such  article  or  thing  as  aforesaid  (viz.,  f^n,  &c.) 
for  unlawfully  killing  or  taking  game,  or  shall  have 
been  accessory  thereto,"  and  when  "  coming  from 
any  "  such  land  he  may  be  stopped  and  searched. 
Now  I  do  not  think  there  is  any  evidence  here  to 
bhow  that.  The  facts  proved  in  evidence  lead  as 
strongly  to  one  inference  as  the  other,  and  that  is 
not  sufficient  to  support  a  conviction.  The  appel- 
lant is  proved  to  be  a  carrier  going  from  one  town 
to  another,  and  game  is  found  in  his  cart,  it  is 
true  that  the  game  is  wet  and  recently  killed ;  but 
bow  recently  killed  does  not  appear.  It  might  have 
been  killed  the  previous  night,  and  by  another  per- 


MAGISTBATBS'  OASES. 


813 


C.  p.]    Tbx  Tamwobth,  Pbnrth  aitd  Falmouth,  and  Sodthaxfton  Elbotion  Petitions.     [C.  P. 


Km  than  the  appellant,  and  if  so  there  would  not  be 
an  offence  within  the  Act.  Therefore,  as  the  facts 
leave  the  matter  doubtful,  the  evidence  is  not,  I 
think,  safflcient  to  warrant  a  conriction. 

Haxkev,  J.— -I  am  of  the  same  opinion. 

Conviction  quashed. 


OOUBT   OF  COMHON   PLSAS, 

Beported  hy  M.  W.  McKbllab  and  H.  H.  HocEisa,  Isaqn. 

Baninen^it-LBW. 

Tuesday,  Jan,  18,  1870. 

Hill  ahd  anothbr  v,  Pbbl  awd  AKOTHBB(The 
Tamworth  Election  Petition).  Broad  ahd 
OIHBB8  V.  FowLBB  AND  ANOTHBB  (The  Pcnryn 
and  Falmouth  Election  Petition).  Pboler  v, 
GuBNBT  AND  ANOTHBB  (The  Southampton  Elec- 
tion Petition). 

CosU^Ekctionpeiition^The  Parliamentary  Elections 
Act  1868  (81  ^  82  Vict,  c.  126),  s,  41. 

Wkere,  on  the  trial  of  <xn  election  petition^  an  order  is 
SKwfe  by  the  presiding  judge  for  the  pcmment  of  the 
costs  of  the  successful,  hg  the  unsuccess/ul,  party,  the 
necessful  party^  is  entitled,  on  taxation  of  costs,  to  an 
indemni^  for  all  costs  that  were  reasonably  incurred 
by  him  in  the  ordinary  course  of  a  matter  of  this 
natwre,  but  not  to  any  extraordinary  or  unusual 
expenses  incurred  in  consequence  qf  over  caution  or 
over  anxiety  as  to  any  particular  ease^  or  from  consi- 
derations qf  any  special  importance  arising  from  the 
rank,  position,  wealth,  or  character  of  either  of  the 
parties,  or  any  special  desire  on  his  part  to  insure 
mccess.  Such  extraordinary  coats  as  on  attorney 
would  not  be  justified  in  incurring  without  distinct  and 
tpedal  instructions  Jrom  his  client  ought  not  to  be 
allowed,  nor  the  coats  of  purely  collateral  proceedinga 
upon  which  a  party  has  fnimi,  nor  those  which  may 
nave  been  occasioned  by  his  default,  negligence,  or 
mistake. 

There  is  no  objection  to  the  master  adopting  an  uniform 
standard  of  allowance  for  counsel  engaged  on  Section 
petitions  as  an  average  for  ordinary  cases:  CPer 
BoviU,  C,  J.  and  Brett,  J.) 

It  is  reasonable  and  proper  that  consultations  should  be 
heU  among  the  counsel  engaged  in  an  election  petition, 
from  time  to  time  during  the  trial  thereof,  and  the  fees 
paid  jf or  such  consultations  ought  to  be  allowed  on 
taxation  to  the  successful  party,  according  to  the  usual 
motk  of  charge  in  ordinary  suits. 

As  to  the  coats  incurred  by  the  successful  party  after  the 
presentation  of  the  petition  and  before  the  hearing,  the 
parties  are  entiled  to  take  the  judgment  of  the  master 
on  the  particular  items,  if  they  think  Jit,  instead  of 
submitting  them  to  him  in  one  lump  sum. 

These  three  cases  had  been  tried,  and  in  each  ca^e 
the  respondent  had  been  successful,  and  an  order 
had  been  made  by  the  presiding  judge  for  the  pay- 
ment by  the  petitioner  of  the  respondent's  costs. 

In  the  Tamworth  case,  the  fees  paid  to  counsel  by 
the  respondent  were,  to  the  lewling  counsel,  200 
guineas  with  his  brief,  and  a  refresher  fee  of  50 
guineas  a  day  for  every  day  after  the  first ;  to  the 
janior  counsel,  100  guineas  with  his  brief,  and  six 
refresher  fees  at  25  guineas  each  for  six  days  at- 
tendance aft^if  tbe  first.  Upon  taxation  of  costs, 
the  master  allowed  in  respect  of  the  fee  paid  to  the 
leadinf?  counsel  with  his  brief,  100  guineas,  and  for 
refresher  fees  25  guineas  a  day ;  and  in  respect  of 
fees  paiil  to  the  junior  counsel,  50  guineas,  and  re- 
fresher fees  of  15  guineas  a  day.  The  briefs  con- 
sisted of  103  sheets  each,  besides  various  other 
voluminous  docuoients  and  papers.  For  preparing 
these  briefs  the  respondent's  attorney  charged  200 


guineas,  but  this  was  reduced  to  100  guineas  on 
taxation.  The  respondent's  attorney  also  employed 
a  local  attorney,  whose  charges  amounted  to 
SOL  Ids,  Sd.  The  whole  of  this  sum  was  disallowed 
on  taxation. 

In  the  Penryn  and  Falmouth  case,  there  were  two 
respondents,  and  tbe  petitioners  deposited  only  one 
sum  of  lOOOiL  in  the  Bank  of  England,  as  security 
for  costs,  in  pursuance  of  the  Parliamentary  Elec- 
tions Act  1868.  The  respondents,  thinking  that 
two  sums  of  1000/.  ought  to  have  been  deposited, 
moved  the  court,  after  having  failed  before  a  judge 
in  chambers,  to  set  aside  the  petition,  on  the  ground 
of  the  insufficiency  of  the  recognizance.  The  court 
granted  a  rule,  which,  however,  on  cause  being 
shown,  was  subsequently  discharged  without  any 
order  as  to  costs.  The  respondent's  now  sought  to 
put  on  the  petitioners  their  expenses  in  these  pro- 
ceedings, bat  the  master  disallowed  them.  The  fees 
paid  to  counsel  were  800  guineas  with  the  brief  to 
the  leader,  with  refresher  fees  of  50  guineas  a  day  ; 
and  to  the  junior  counsel,  150  guineas  with  the 
brief,  and  80  guineas  a  day  refresher  fee.  These 
were  reduced  by  the  master  to  100  guineas  and  25 
guineas  refresher  to  the  leader,  and  75  guineas  and 
20  guineas  refresher  to  the  junior.  The  master, 
moreover,  allowed  an  extra  25  guineas  to  the  leader 
and  20  guineas  to  the  junior,  on  account  of  the  ^reat 
distance  from  London.  The  respondent's  attorney 
charged  100  guineas  for  instruction  for  briefs,  and 
besides  that  charged  a  large  number  of  items, 
having  relation  to  the  preparation  of  evidence.  The 
master  considered  that  these  items  were  already 
charged  for  under  the  head  of  instructions  for 
briefs,  and  he  accordingly  struck  them  all  out,  but 
at  the  same  time  allow^  150  guineas  instead  of  100 
guineas  for  the  instructions.  In  the  course  of  the 
trial  of  the  petition,  fees  were  paid  to  counsel  on 
three  different  occasions  for  consultations,  but  the 
master  on  taxation  refused  to  allow  for  more  than 
one  consultation. 

In  the  Southampton  case  the  main  item  disallowed 
by  the  master  amounted  to  nearly  1000/.,  and  repre- 
sented the  charges  of  tbe  respondents'  attorney  and 
three  clerks  for  their  services  at  Southampton  after 
the  presentation  of  the  petition  and  before  the  hear- 
ing. This  was  alleged  by  the  respondents'  attorney 
in  his  affidavit  to  have  been  rendered  necessary  by 
the  petitioner,  who  (as  the  affidavit  alleged)  was 
holding  out  inducements  to  persons  to  give  evidence 
of  bribery,  treating,  and  other  corrupt  practices, 
and  was  offering  large  sums  of  money  with  a  view 
to  procure  such  evidence.  The  petitioner  made  no 
affidavit  in  answer  to  this  charge.  The  master 
allowed  100  guineas  as  instructions  for  brief.  The 
fees  paid  to  counsel  were  reduced  by  the  master 
from  200  guineas,  with  50  guineas  a  day  refresher, 
to  half  that  sum,  and  the  refresher  fee  paid  to  the 
junior  counsel  from  25  to  15  guineas  a  day.  Three 
consultations  were  charged  for,  but  the  master  only 
allowed  one. 

In  each  case  a  rule  was  obtained  calling  on  the 
petitioner  to  show  cause  why  the  master  should  not 
be  at  liberty  to  review  his  taxation.  For  conve- 
nience' sake  the  three  rules  were  argnied  together. 

H,  Jcunea,  Q.  C,  for  the  petitioner  in  the  Tam- 
worth petition,  showed  cause.— As  to  the  counsels' 
fee,  that  is  in  the  discretion  of  the  master,  and  the 
master  having  exercised  that  discretion,  the  court 
will  not  interfere.  The  respondent  has  no  more 
right  to  call  upofi  the  petitioner  to  pay  for  such 
eminent  counsel  than  an  attorney  would  have  to 
call  on  his  client  to  do  so  in  the  absence  of  special 
instructions.  It  is  for  the  respondent  Co  show 
that  the  master  has  been  wn)ng,  not  for  the  peti- 
tioner to  show  that  he  has  been  right.  As  for  the 
sum  allowed  for  instructions  for  brief,  it  is  a  ques- 
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tioD  of  ^vonftim  merutt,  with  which  the  ooart  ought 
not  to  interfere. 

ff,  Uoyd^  Q.C.,  for  the  petitioners  in  the  Penrifn 
and  Falmouth  case,  showed  cause.— It  is  preposterous 
to  suppose  that  the  respondent  ouff:ht  to  have  his 
costs  on  the  unsuccessful  appeal  that  he  made  to 
the  court  to  have  the  petition  dismissed. 

MeJlish,  Q.C.  and  Dav^y,  for  the  petitioner  in  the 
Southampton  case,  showed  cauie. — ^The  costs  of 
watching  the  petitioner's  agents  ought  not  to  be 
thrown  on  the  petitioner.  The  master  cannot  possibly 
judge  whether  such  costs  were  properly  incurred  or 
not.  [WiLLBS,  J.— I  think  it  would  be  mo«(t  im- 
proper to  allow  the  expense  of  this  second  canvass.] 
As  between  attorney  and  client,  the  attorney  may 
charge  a  rich  client  many  things,  which  he  would 
not  be  justified  in  charging  a  poor  one,  and  in  a 
case  of  this  nature,  where  the  respondent  holds  the 
eminent  position  of  Mr.  Ghimey,  many  costs  might 
reasonably  be  incurred  in  order  to  insure  success  ; 
but  you  cannot  take  these  circumstances  into  con- 
sideration when  the  costs  are  to  be  paid  by  the 
opposite  side.  There  is  no  principle  involved  in 
this  case ;  it  is  a  mere  question  of  quantnmj  and  in 
such  cases  the  court  will  not  interfere.  The  master 
has  allowed  something  under  the  head  of  instruc- 
tions for  brief,  for  the  costs  of  getting  up  the  evi- 
dence. As  to  the  counsel's  fee,  the  courts  have 
never,  in  any  of  the  numerous  cases  brought  before 
them,  interfered  with  the  decision  of  the  master. 
The  meaning  of  the  41st  section  of  81  &  32  Vict, 
c.  125  is  that  the  costs  are  to  be  taxed  in  the  same 
way  as  the  costs  of  a  party  in  a  suit,  which  are  to 
be  paid  by  the  other  party  on  the  scale  of  costs  as 
between  attorney  and  client.  They  cited, 
Nichols  V.  Haslam,  15  Sim.  48 ; 
Smith  V.  Earl  ofJ^ffingham,  10  Beav.  878. 

Hardinge  Giffard,  Q.C.  (in  all  three  cases,  I^dgatd 
with  him  in  the  Southampton  case)  in  support  of 
the  rules.    A  party  to  a  proceeding  of  this  kind  is 
entitled  to  have  the  assistance  of  a  Queen's  counsel 
as  well  as  a  junior  counsel,  and,  considering  the 
distance  counsel  have  to  go  from  London,  he  could 
not  obtain  the  assistance  of  properly  qualified  coun- 
sel, except  by  payment  of  such  fees  as  were  paid  in 
these  cases.  The  successful  party  is  entitled  to  an  in- 
demnity against  all  costs  reasonably  incurred.      In 
taxation,  the  master  ought  to  have  allowed  costs  as 
between    attorney    and    client    in    the    Court    of 
Chancery.    As  to  costs  on  that  scale  it  is  said  in 
Morgan  v.  Davey,  on  Costs  in  Chancery  p.  1 ,  "Costs 
as  between  solicitor  and  client,  payable  by  one  party 
to  another,  will  not  include  all  costs  to  which  the 
solicitor  would  be  entitled  as  against  his  client.  It  is 
impossible  to  lay  down  with  exactness  any  rule  upon 
the  subject,  but  generally  it  would  seem  that  all 
such  costs  would  be  allowed  as  a  solicitor  would 
ordinarily  incur  in  the  conduct  of  his  client's  busi- 
ness, including  those  extraordinary  costs  which  may 
have  been  occasioned  either  hy  the  default  of  the 
client,  as  by  incurring  a  contempt,  or  by  his  express 
instructions,  as  to  employ  an  unusual  number  of 
counsel."      In  the    Southampton  case,   the  affidavit 
charges  malpractices  against  the  petitioner  and  the 
petitioner  has  not  denied  the  charge.     It  must  then 
be  assumed  that  the  respondent  was   justified  in 
incurring  charges  in  counteracting  these  malprac- 
tices. In  that  case  moreover,  the  master  has  allowed 
for  the  witnesses ;  but  he  has  ref u  ed  to  allow  any- 
thing for  the  inquiries  by  which  the  attendance  of 
those  witnesses  was  procured.    As  to  the  consulta- 
tions, considering  the  nature  of  these  cases  and  the 
different  aspect  they  assume  from  time  to  time,  they 
are  very  necessary,  and  ought  to  be  allowed.    The 
matter  said  they  were  included  in  the  refresher  fee. 


[Burrr,  J.— Thai  has  never  been  the  practice.]  He 
cited. 

T(ywng  v.  Femie,  1  Be  O.  J.  A  &  853 ;  9  L.  T. 

Bep.  N.  S.  580 ; 
Doe  dem.  Hyde  v.  The  Mayor  ^c,  of  Manchester,  12 
C.B.  474. 

The  judgment  of  Bovill,  C.J.  and  Brett,  J.  was 
read  by  Bovill,  C.J. — ^The  principle  upon  which 
the  costs  on  election  petitions  are  to  be  taxed  is 
settled  by  the  4 1st  section  of  the  Parliamentary 
Elections  Act  1868,  which  enacU  that  they  are  to 
be  taxed  *'  according  to  the  same  principles  as  oo^ts 
between  attorney  and  client  are  taxed  in  a  suit  in 
the  High  Court  of  Chancery."    When  the  coauin 
these  cases  were  taxed,  the  master  of  this  court 
appointed  to  perform  the  duties  required  under  the 
Act  obtained  the  assistance  of  one  of  the  taxing 
masters  of  the  Court  of  Chancery.    We  have  in  like 
manner  availed  ourselves  of  the  assistance  of  the 
senior  taxing  master  of  that  court,  who  was  kind 
enough  to  favour  us  with  his  attendance  during  the 
argument,  and  to  give  us  such  information  as  we 
required  as  to  the  practice  of  the  Court  of  Chanceiy, 
and  lor  which  we  are  much  indebted  to  bioL    The 
peculiarity  of  the  case  arises  from  the  coats  being 
payable  as  between  party  and  party,  and  having  to 
be  taxed  as  between  attorney  and  client,  and  this 
not  absolutely,  but  only  as  a  suit  in  Chancery.  The 
mode  of  taxation  in  such  a  case  is  stated  in  Mr.Osbum 
Morgan's  and  Mr.  Davey's  work  (p  1)  upon  cosu 
in  Chancery  as  follows  : — **  Costs  as  between  solici- 
tor and  client  payable  by  one  party  to  another  will 
not  include  all  costn  to  which  the  solicitor  would 
be   entitled    as   against    his   client.      It    ia   im- 
possible  to    lay   down   with    exactness    any  rule 
upon   the   subject,   but  generally   it  would   seem 
that  all  such  costs  woiUd  be  allowed  as  a  soli- 
citor would  ordinarily  incur  in  the  conduct  of  hit 
client's    business,    including    those   extraordinary 
costs  which  may  have  been  occasioned  either  by  the 
default  of  the  client,  as  by  his  incurring  a  contempt, 
or  by  his  express  instructions,   as  to  emplov  an 
unusual  numW  of  counsel."    The  rule  in  the  Chan- 
cery Oeneral  Orders  as  to  the  fees  to  be  allowed  to 
solicitors  for  instructions  for  different  proceedings 
is  to  be  found  at  p.  404  of  Mr.  Morgan  and  Mr. 
Davey's  book,  and  is  as  follows :     **  As  to  bills,  and 
answers,    examinations,    affidavits,    and    petitions, 
when  the  larger  scale  is  applicable  in   lieu  of  the 
fixed  fees  for  instructions  for  and  for  drawing,  the 
taxing  master  is  to  be  at  liberty  to  take  into  his 
consideration  the  special  circumstances  of  each  case, 
and  at  his  discretion  to  make  such  allowance  fur 
work,    labour,  and    expenses    properly  performed 
and    incurred    in    or   about    the    preparation    of 
the    bill    or    answer,    examination,    affidavit     or 
petition,    as    shall    appear    to    him    to    be   just, 
having  regard    to  the  length    of    the    document, 
the    nature    of     the    suit,    the    interests    of    the 
parties,  and  the  fund  or  person  from  which  or  by 
whom  the  coststs  are  to  be  paid."    The  40th  Order 
of  the  Chancery  Consolidated  Orders,  rule  32,  which 
is  to  be  found  at  p.  850  of  the  same  book,  provides 
for  the  taxation  between  party  and  party  of  the 
costs,  inter  aUa,  of  procuring  evidence  by  deposition 
or  affidavit,  and  the  attendance  of  witnesses,  and 
directs  the  allowance  of  all  such  just  and  reasonable 
expenses  as  appear  to  have  been  properly  incurred, 
but  directs  that  in   **  allowing  such  costs  the  taxing 
master   shall   not  allow  to  such  party  any  costs 
which  do  not  appear  to  have  been  necessary  for  the 
attainment  of  justice  or  for  .defending  his  rights, 
or  which    appear    to  have  been  incurred  through 
over    caution,     or    negligence,     or    mistake,    or 
merely   at  the  desire  of  the   party."    It  appears, 
therefore,    that    in   Chancery,    even    as     between 
party  and    party,    a  liberal  scale  of  costs  is    to 
be  alloved  on   taxation,  and  when  the    coeta  are 
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to  be  taxed  as  between  attorney  and  client,  it  would 
•eem  that  tliere  should  be  an  extension  of  this  allow* 
aooe.  Eren  this,  however,  must  be  subject  to  some 
fimiiatioii,  and  we  think  the  allowance  must  be  con* 
fined  to  such  costs,  as,  having  regard  to  the  rules 
and  orders  before  enunciated,  may  be  said  to  have 
been  reasonably  incurred.  In  the  case  of  Doe  dem. 
Hfdt  V.  TAs  Ma^or  of  dianckmter^  12  C.  B.  479, 
where  under  a  local  Act  which  gave  **  full  costs  and 
expenses  **  the  master  had  allowed  liberal  costs  as 
between  party  and  party,  and  the  court  construed 
the  Act  to  mean  that  the  costs  were  to  be  taxed  as 
between  attorney  and  client,  the  order  to  review  the 
taxation  was  qualified  by  confirming  it  to  such 
os^  as  had  been  reasonably  expended  in  the  Uti- 
giiion.  It  is  true  that  the  ilst  section  of  the  Par- 
ti :raentaT  Elections  Act  1868  enacts  (hat  all  costs, 
cfairges,  and  expenses  of  and  incidental  to  the  pre- 
leotation  of  a  petition  under  that  Act,  and  to  the 
proceedings  consequent  thereon,  shall  be  defrayed  in 
8  ch  manner  as  the  court  or  judge  may  determine, 
regard  being  had  to  any  texatious  conduct  or  un- 
founded allegations  or  objections  on  either  side,  or 
the  causing  of  any  needless  expense  by  either  party. 
That,  however,  seems  to  apply  rather  to  the  question 
what  costs  are  to  be  allowed  than  to  the  mode  of 
taxing  costs.  The  order  for  costs  in  each  of  these 
cases  was  general  and  without  qualification  on 
either  of  the  grounds  mentioned  in  this  section  of 
the  Act  of  Parliament,  and  it  therefore  appears  to 
OS  that  the  parties  entitled  to  their  costs  under  the 
orders  were  entitled  to  an  indemnity  for  all  costs 
that  were  reasonably  incurred  b^  them  In  the  or- 
dinary ctmrse  of  a  matter  of  this  nature,  but  not 
to  any  extraordinary  or  unusual  expenses  incurred 
in  consequence  of  over-caution  or  over-anxiety 
BS  to  any  particular  case,  or  from  considera- 
tiotts  of  any  special  importance  arising  from 
the  rank,  position,  wealth  or  character  of  either  of 
the  parties,  or  any  special  desire  on  his  part  to 
insure  success.  We  think  also  that  such  extra- 
ordinary costs  as  an  attorney  would  not  be  justified 
in  incurring  without  distinct  and  special  instructions 
from  his  client  ought  not  to  be  allowed,  nor  the 
costs  of  purely  collateral  proceedings  upon  which  a 
party  has  failed,  nor  those  which  may  have  been 
occasioned  by  his  default,  negligence,  or  mistake. 
A  rule  very  much  to  this  effect  was,  we  believe, 
adopted  by  the  Court  of  Session  in  Scotland  in  the 
Dwmfriesthire  EUction  PefiHoa,  and  by  the  Conrt  of 
Common  Pleas  in  Ireland  upon  the  YonghcU  and 
Btlfaat  Petitions.  We  are  also  of  opinion  that  when 
the  election  judge  or  the  court  orders  payment  of 
the  costs  without  qualification,  it  was  the  intenti  on 
of  the  Legislatnre  that  the  taxation  should  be 
liberal  in  favour  of  the  successful  party,  and  that 
the  master  should  tax  the  costs  accordingly.  A 
very  wide  discretion  must  necessarily  be  left  to  the 
taxing  oflB^cer,  which  must  be  exercised  by  him  after 
a  careful  consideration  of  the  particular  circum- 
stances  of  each  case,  and,  where  after  properly 
considering  the  matter  the  master  has  arrived 
St  a  decision,  it  lies  upon  those  who  im- 
peach his  decision  to  satisfy  the  court  that  he  is 
wrong.  Where  a  principle  is  involved  the  court 
win  always  entertain  the  question,  and  if  necessary 
give  directions  to  the  master;  but  where  it  is  a 
question  of  whether  the  master  has  exercised  his 
discretion  properly,  or  it  is  merely  a  question  as  to 
the  amount  to  be  allowed,  the  court  is  generally  un- 
willing to  interfere  with  the  jngdment  of  their 
officer  whose  peculiar  province  it  is  to  investigate 
snd  to  judge  of  such  matters,  unless  there  are  very 
strong  grounds  to  show  that  the  officer  is  wrong  in 
the  judgment  which  he  has  formed.  The  first  qi>es- 
tion  that  was  argued  in  these  cases  was  as  to  the  fees 
allowed  to  the  l^iding  and  junior  counsel,  and  in  all 
the  cases  one  o^orm  fee  of  100  guineas  waa  allowed 


upon  the  briefs  to  the  leading  counsel,  and  75  gui- 
neas to  the  junior  counsel,  being  much  less  in  each 
case  than  the  fees  that  were  actually  paid.  If 
these  fees  were  allowed  as  being  an  uniform  stan« 
dard  of  allowance,  without  reference  to  the  parti- 
cular case,  we  think  this  course  would  be  wrongs 
and  that  the  master  ought  to  exercise  his  judgment 
and  discretion  in  eaoh  case ;  but  at  the  same  time 
we  see  no  objection  to  the  master  adopting  such  a 
scale  as  an  average  for  ordinary  cases,  aiiS  unlets 
there  be  some  special  circumstances  we  see  no 
objection  to  these  fees  being  treated  by  the  master 
as  the  proper  sums  to  be  allowed.  The  cases  of  Tam^ 
worth  and  JPenryn  seem  to  us  to  have  been  only  of  the 
ordinary  description.  The  master  appears  to  have 
so  treated  them,  with  the  exception  of  allowing  an 
additional  fee  in  the  latter  case  on  account  of  the 
great  distance  from  London  ;  and  we  think  there  is 
no  ground  upon  which  we  can  properly  interfere 
with  or  review  his  decision,  either  in  point  ot  prin- 
ciple or  as  a  matter  of  discretion  or  amount* 
The  Southampton  case  appears  to  us  to  stand  upon  a 
somewhat  different  footing.  The  master  seeme 
rather  to  have  allowed  the  fees  in  that  case  as  in 
accordance  with  a  general  rule,  than  upon  a  due 
consideration  of  the  particular  case;  and,  looking 
to  the  affidavits  and  voluminous  briefs  in  that  parti- 
cular case,  we  think  it  will  be  more  satisfactory  that 
the  case  should  be  recon8id(>Ted  by  him ;  and  upon 
the  principle  which  we  have  laid  down.  With  regard 
to  the  refreshers  to  the  different  counsel,  we  see  no 
reason  to  doubt  the  principle  of  the  master's  deci- 
sion, or  that  he  has  not  allowed  a  sufficient  amount 
in  all  the  cases;  but  as  to  the  oonsultations  we 
think  that  the  master  in  allowing  only  one  con- 
sultation has  assimilated  the  practice  and  the  allow- 
ance on  taxation  rather  too  closely  to  the  practice 
in  ordinary  actions  at  law,  in  which  only  one 
consultation  is  usually  allowed.  From  the  nature 
of  the  proceedings  on  an  election  petition,  and  the 
mode  in  which  they  are  conducted,  we  think  it  most 
reasonable  and  proper  that  consultations  should  be 
held  from  time  to  time  when  different  points  and 
phases  of  the  case  are  developed,  as  they  necessarily 
must  be  in  the  course  of  such  inquiries ;  and  we 
think  that  such  consultations  are  not  only  reason- 
able, but  would  be  really  necessary  in  most  cases  in 
the  proper  conduct  of  the  case.  We  think  also  that 
the  fees  for  the  consultations  should  be  allowed 
according  to  the  usual  mode  of  charge  in  ordinary 
suits,  and  in  addition  to  the  refreshers  for  each 
day's  attendance  upon  the  inquiry.  In  this  respect, 
therefore,  we  think  the  master  should  review  his 
taxation  in  each  of  the  three  cases,  unless  the 
parties  are  willing  to  agreo  upon  the  amount  to  be 
added  to  the  master's  allocatur  on  this  head. 
Another  important  question  raised  in  each  of  the 
cases  was  as  to  the  costs  incurred  after  the  presen- 
tation of  the  petition  and  liefore  the  hearing ;  and 
as  to  these  the  master  seems  to  have  allowed  a  gross 
sum  in  each  case,  iknder  the  head  of  instructions  for 
brief.  In  the  famworth  case  there  could  be  no 
objection  to  his  adopting  this  course,  because  these 
preliminary  expenses  were  all  charged,  in  accordance 
with  a  practice  which  has  been  adopted  in  one  item 
as  instructions  for  brief,  and  in  which  the  details 
involved  in  the  general  charge  wei^  stated.  The 
master  has  exercised  his  judgment  and  discretion 
upon  the  item  and  the  amount,  and  reduced  it  to 
100  guineas;  and,  from  the  nature  of  the  details  of 
this  item  and  the  services  stated  to  have  been  per- 
formed, and  from  the  affidavits,  we  see  no  reason  to 
dont»t  that  the  master  has  exercised  a  right  judg- 
ment upon  it ;  and  we  think  there  are  no  sufficient 
grounds  shown  to  induce  us  to  remit  this  matter  to 
him  for  review.  It  is  true  that  Mr.  Shaw's  charges 
are  disallowed,  as  well  as  the  charges  for  railway  fares, 
eanriage  bire^Ao. ;  but  Mr.  Shaw'a  bill  is  not  before  us. 
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and  from  the  report  of  my  brother  Willes,  who  tried 
the  case,  we  are  not  satisfied  that  his  bill  of  costs 
was  properly  chargeable  against  the  appellant.  The 
railway  fares  and  carriage  hire  are  mere  matters  of 
amount  with  which  we  cannot  interfere.  In  the 
Pmryn  and  Falmouth  case  the  respondent's  agent 
had  charged,  not  only  100  guineas  as  instructions 
for  the  brief,  but  also  all  the  preliminary  expenses 
in  detail  in  addition.  The  master  has  struck  out 
the  preliminary  charges  and  increased  the  amount 
charged  as  instructions  for  brief  from  100  guineas 
to  150  guineas,  in  order  to  cover  in  this  amount  the 
preliminary  expenses  which,  in  his  judgment,  ought 
to  be  allowed.  The  master  in  this  matter  has  clearly 
exercised  his  judgment  and  discretion,  and  upon 
looking  at  the  bill  of  costs  and  the  amounts 
charged  for  preliminary  expenses,  and  which  would 
be  properly  chargeable  for  such  preliminary  ex- 
penses, we  see  no  reason  to  doubt  the  propriety  of 
the  master's  decision,  and  the  rule  will,  therefore, 
be  discharged  in  the  Ptnryn  case  also  upon  this 
point.  The  Southampton  case  seems  to  us  to  be  some- 
what different.  As  to  the  preliminary  expenses, 
the  costs  and  charges  amounted  to  nearly  1000/., 
and  100  guineas  has  been  allowed.  The  master  has 
not  a  very  distinct  recollection  as  to  the  principle 
on  which  he  acted;  and  looking  to  the  affidavits  and 
the  absence  of  any  answer  to  them,  to  the  particu- 
lars and  number  of  the  voters  objected  to,  the 
length  of  the  briefs  as  allowed  by  the  master,  the 
number  of  witnesses  and  the  other  circumstances 
of  this  case,  we  think  the  decision  of  the  master 
should  be  reconsidered  by  him.  We  think  also  that 
the  parties  are  entitled  to  have  his  judgment  upon 
the  particular  items  in  the  preliminary  expenses  if 
they  think  fit,  instead  of  their  being  included  in  the 
allowance  of  one  sum  in  gross  to  cover  the  whole  of 
what  the  master  may  think  ought  to  be  allowed. 
In  the  Penryn  and  Fabnoiith  case  a  further  ques- 
tion arose  as  to  the  costs  of  an  unsuccessful  appeal 
to  this  court  by  the  sitting  member  against  the 
decision  of  my  brother  Willes  at  chambers ;  but 
that  appears  to  us  to  have  been  entirely  a  collateral 
matter,  and  the  court  having  disposed  of  the  ques- 
tion of  costs  upon  the  motion  which  failed,  we  think 
the  respondent  cannot  be  entitled  to  them,  and  that 
the  master  was  therefore  right  in  disallowing  them. 
The  result  will  be  that  the  rules  will  be  absolute  in 
all  the  cases  to  review  the  taxation  as  to  the  consul- 
tations, and  the  rule  will  also  be  absolute  in  the 
Southampton  case,  Rs  10  tbecounaers  fees  and  costs  pre- 
liminary to  the  hearing  of  the  petition;  and  as  these 
rules  are  part  of  the  proceedings  consequent  upon 
the  petitions,  and  incidental  thereto,  we  think  the 
costs  of  them  must  also  be  allowed. 

Willes,  J. — I  concur  as  to  the  consultations.  I 
also  agree  that  the  rules  ought  to  be  discharged  as 
to  the  Penryn  and  Tamworth  cases.  As  to  the  South- 
ampton case,  having  tried  that  and  also  the  other 
cases  moved,  1  am  unable  to  concur  in  the  distinc- 
tion drawn  by  the  rest  of  the  court  in  favour  of  the 
respondent.  I  do  not  doubt  that  extraordinary 
pains  were  taken  and  expenses  incurred,  because  of 
the  high  judicial  rank  and  eminent  position  of 
Mr.  Russell  Gurney — a  course  natural  enough  in 
his  case,  but  which  would  have  been  highly  unrea- 
sonabld  in  the  case  of  an  ordinary  respondent.  I 
think  it  would  be  unjust  to  saddle  such  costs  upon 
the  petitioner,  and  I  am  satisfied  that  the  master 
has  in  this  case,  as  in  those  of  Ihmworth  and  Pen- 
vyny  taken  extraordinary  pains  to  be  right.  Having 
read  his  written  report  of  the  principle  of  his  deci- 
sions, viz.,  that  of  allowing  in  each  case,  as  instruc- 
tions for  brief,  buch  preliminary  expenses  as  he 
thought  the  petitioners  were  entitled  to,  1  cannot 
concur  in  a  rule  that  he  shall  do  the  same  thing  over 
again  in  the  Southampton  case.     I  see  no  ground 


for  interfering  with  the  master's  decision  except  as 
to  the  consultations. 

Rule  accordingljf. 

Attorneys  for  petitioner  Hill,  Youngs  Maples,  Tees' 
daUy  and  Nelson. 

Attorneys  for  petitioners  Broad  and  othen, 
Wyatt  and  Hosidns. 

Attorneys  for  petitioner  Pegler,  Cox  and  WU- 
loughhif. 

Attorneys  for  respondents  Peel  and  others,  FnA' 
JUids, 

Attorneys  for  respondents  Fowler  and  another, 
Baxter,  Rose,  and  Norton, 

Attorneys  for  respondent  Gurney,  Wilsotij  Bris- 
towe^  and  CarpmaeL 

Mondap,  Jan.  SI,  1870. 

In  the  Matter  of  the  Nobwich  ELEcnoir 

Pbtitioh. 

TlLLETT  t>.  StrACET. 

Taxation  of  costs — Expenses  of  witnesses,  preHminary 
investigation,  and  attomegs. 

Upon  the  trial  of  an  election  petition  alleging  that  the 
respondent  had  been  unduly  elected,  and  claiming  {A< 
seat  for  the  petitioner,  who  had  been  the  unsucces^id 
candidate,  it  was  declared  that  the  re^wndent  had 
been  unduly  elected,  but  the  petitioner  withdrew  his 
demand  for  a  scrutiny.  The  petitioner's  costs  were 
ordered  to  be  paid  by  the  respondent  so  far  as  they 
related  to  the  charges  against  the  latter,  but  the  costs 
to  which  the  respondent  had  been  put  in  order  to  meet 
the  scrutiny  were  ordered  to  be  paid  by  the  petitumer. 

The  court  refused  to  interfere  with  the  master* s  taxatiM 
of  the  petitioner's  costs,  (1)  in  disallowing  witnesses 
who  were  not  ccUkd,  almough  some  of  them  before  a 
subsequent  royal  commission  admitted  they  had  re- 
ceived  bribes  ;  (2)  in  fixing  a  lump  sum  for  the  costs 
of  preliminary  investigation  ;  (3)  in  allowing  a  foUo 
and  a  half  as  the  length  of  evidence  of  each  witness ; 
(4)  in  duaUowing  many  of  the  expenses  actualfy  in- 
curred  by  the  attorneys  and  their  clerks. 

This  was  another  application  to  review  the  taxa- 
tion of  costs  upon  an  election  petition. 

The  following  was  the  affidavit  of  the  managing 
clerk  of  the  petitioners*  attorneys : — 

I  attended  before  Master  Gordon  on  Uie  taxation  of  the 
bill  of  costs  of  the  petitioner's  attorneys. 

The  charges  in  the  petition  were  those  of  briberj, 
treating  aud  undue  influence.  The  petition  also  asked 
for  a  scrutiny  on  yarious  Rounds,  and  claimed  the  seat. 
The  ease  was  tried  before  Martin,  B.,  who  opened  the  pn>- 
oeedinge  on  the  14th  Jan.  1809,  and  they  were  oonttnued  on 
the  15th,  16th,  and  18th  Jan.  186».  Great  dilBcolty  bad  been 
anticipated  in  the  proof  of  agency,  but  at  an  early  period  his 
Lordsnip  intimatea  that  an  agency  was  sufficiently-  proved, 
and  thus  the  petitioner's  case  was  greatly  shortened.  The 
petitioner  abandoned  the  request  for  a  scmtiny  ajid  the 
claim  for  the  seat. 

The  order  for  costs  provided  that  the  respondent  should 
pay  the  petitioner  the  costs  incidental  to  the  said  i>6tition« 
and  to  the  proceedings  consequent  thereon,  so  far  as  re- 
lated  to  the  determination  and  proof  that  the  respondent 
WHS  not  duly  elected,  and  so  far  as  related  to  the  recrimi- 
nation against  the  petitioner ;  and  that  the  petitioner  should 
pay  to  the  respondent  the  costs  of  meeting  the  claim  o<  the 
pelitioDer  to  tne  seat. 

The  bill  of  costs  amounted  to  3,0151.  7«.  8d.,  of  which  up- 
wards  of  14001.  was  for  money  out  of  pocket.  Tlie  total 
amount  included  a  portion  of  the  charges  appUoable  to  tiw 
scrutiny  as  well  as  to  the  case  for  unseating  tne  reepondent. 
The  greater  part  of  the  case  for  the  scrutiny  went  also  to  the 
case  for  unseating,  inasmuch  as  most  of  the  electors  whose 
votes  were  challenged  were  objected  to  as  being  either 
bribers  or  bribed.  The  amount  of  the  petitioner's  costs 
allowed  was  7031.  3s.  The  claim  for  the  respondent's  costs 
as  to  the  scrutiny  amounted  (o  7931.  lis.  2d.,  and  was 
reduced  on  taxation  to  1681.  6s. 

The  number  of  witnesses  actually  subpoenaed  to  prove 
bribery  was  upwards  of  400.  The  master  allowed  bat  72  in  all. 
The  money  actually  paid  to  the  witnesses  was  3771.  0^.  6d., 
of  which  the  master  allowed  but  761. 18s.  6d.  There  was  a 
oorreeponding  reductionj^of  all  the  items  depending  on  the 
nttmber  of  witnesses. 
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In  the  Matter  of  the  Norwich  Election  Petition. 
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TIm  principle  on  which  the  master  proceeded  as  to  wit- 
DMMS  was  as  follows : — If  a  witness  had  not  heen  examined 
1m  would  not  allow  him  (except  in  the  cases  of  Atc  wit- 
BtsMs),  unless  the  brief  showed  a  proof  either  that  the 
person  himself  had  bribed  or  been  bribed,  or  of  some  other 
pemo  who  gaTS  the  precise  information  about  which  it  was 
proposed  to  cross-examine  the  witness. 

It  is  contended  on  behalf  of  the  petitioner  that  this  rule 
rns  wrong.    A  Tery  large  proportion  of  the  witnesses  who 
were  snbpoanaed  to  prove  bribery  were  hostile.  The  manner 
in  which  much  of  the  evidence  was  got  up  tras  as  follows : 
WsooUecied  the  various  rumours  which  were  fl7W'Al>out,and 
sent  olerks  to  investigate  the  truth  of  them.    GFenerally  we 
went  direct  to  theperson  alleged  to  have  been  bribed,  but  he 
afanost  invariably  denied  the  ntot.  and  refused  to  give  any  evi- 
dsoce.  Sometimes  we  received  information  from  other  per- 
sons that  the  person  in  question  had  been  actually  bribed. 
Sometinifis  the  information  was  not  that  he  had  been  aotu- 
allj  seen  to  bribe  or  to  take  a  bribe,  but  of  circumstances 
wmefa  raised  a  strong  suspicion  that  he  had  bribed  or  taken 
a  bribe;  as,  for  instance,  that  he  had  never  been  known  to 
vote  without  a  bribe ;  that  he  had  been  actively  concerned 
in  bribezy  or  taking  bribes  at  former  .elections ;  that  he 
asked  for  a  bribe  from  the  petitioner's  agents  and  had  been 
Mfnsed,  and  had  afterwards  voted  for  the  respondent: 
tbst  be  had  been  taken  up  to  the  poll  between  three  ana 
tour  o'dook  on  the  polling  day  by  persons  acting  on  behalf 
of  the  respondent,  who  it  was  believed  and  in  some  cases 
known  haa  been  bribing,  and  with  persons  believed  and  in 
some  cases  known  to  have  been  brioed.    In  all  such  cases 
wo  made  such  investigations  as  we  oonld  to  test  the  pro- 
bable aocmnu^  of  oiur  information ;  we  rejected  a  liurge 
amnbsr  of  such  cases,  and  only  subpcBuaed  the  witnesses 
vlisn  it  appeared  probable  that  something  would  be  got  out 
of  them  m  croas-examination;  and  we  inserted  in  the  brief 
mder  the  names  of  the  witnesses  such  information  as  we 
had  obtained  as  information  for  counsel  to  cross-examine 
the  witnesses  upon,  without  in  a  great  number  of  cases 
inserting  a  separate  proof,  or  incurring  the  expenses  of 
sobpCBBaing  the  persons  who  gave  us  the  informationj  eon- 
sidning  that  on  cross-examination  the  witnesses  would 
admit  that   our    information    was   correct.     Several   of 
sseh  persons  did   in   fact  own  on  the  trial   that  they 
had  been  bribed,   and   I  have  been    informed   by  Mr. 
Ibd  Tillett,    solicitor,    Norwich,    who    assisted    us    in 
setting  up  the  evidence  and  in  the  case  generally,  and  I 
oeiiBve,  that  unwards  of  fifty  of  those  who  were  not  called 
and  were  disallowed  bj  the  master  have  since  admitted, 
before  the  Boyal  Conumsaioners  who  have  been  sent  down  to 
Norwich,  that  they  were  bribed  by  the  agents  of  the  respon- 
dent at  uie  last  election.    The  master  also  refused  to  allow 
twenty-three  witnesses  who  f^U  within  the  above-mentioned 
rale. 

The  msster  disallowed  the  whole  of  the  attendances  and 
ehsnres  for  getting  up  the  evidence  prior  to  the  preparation 
of  the  brief,  amounting  to  over  7001.,  and  allowed  instead 
thereof  onehxmp  sum  of  1261.  as  instructions  for  brief; 
and  the  only  basts  upon  which  he  ascertained  sucdi  amount 
was  the  number  of  witnesses  he  allowed. 

In  doing  this  it  followed  that  the  master  refused  to  allow 
an  the  attendances  to  investigate  cases  in  which  the  inf or- 
oatian  turned  out  wrong.  It  is  submitted  that  this  was 
wrong,  as  it  was  the  duty  of  the  solicitoors  to  investigate 
many  soch  oases,  and  it  was  impossible  for  them  to  tell 
without  such  investigation  whether  it  was  worth  while  to 
Bsbpona  a  witness  or  not.  In  many  instances  the  names  of  \ 
the  persons  upon  whom  we  had  attended  were  left  in  blank 
in  the  bin  of  coets  on  aooonnt  of  the  rancorous  state  of 
jutj  feeling  in  Norwich.  We  offered  to  supply  the  names 
aooner  than  have  the  attendances  disallowed,  but  the  mas- 
ter dedineil  to  go  into  the  partioular  cases  of  attendances 
(even  those  upon  the  petitioner  himself),  allowing  <mly  a 
hmp  sum  as  hereinbefore  stated. 

The  master,  where  he  allowed  witnesses,  made  onlv  one 
gcneial  allowanoe  of  a  folio  and  a  half  for  their  evidence 
with  reiezenoe  to  its  actual  length.  In  a  verv  great  many 
esses,  if  not  in  all,  the  actual  proofs  (which  were  never 
longer  than  was  believed  to  be  necessary)  were  much  longer 
than  a  folio  and  a  half. 

The  master  refused  to  allow  more  than  two  counsel, 
four  counsel  were  employed  by  the  respondent,  three  only 
bf  the  petitioner. 

The  master  refused  to  allow  more  than  100  guineas  to  the 
leader,  and  75  guineas  to  the  second,  as  fees  with  the  brief ; 
asd  9IX)gninea8  and  100  gniness  were  the  amounts  actually 
paid.  The  master  further  allowed  refreshers  of  only  25 
nineas  and  15  guineas  a  dav  respectively,  the  amounts  paid 
being  50  guineas  and  25  gmneas  respectively.  The  master 
vsfbsed  to  allow  more  tnan  one  oonsultation.  though  the 
trial  lasted  ttiree  days,  sad  numerous  consultations  were 
held  and jMud  for;  and  as  I  believe  were  necessary. 

The  sofidtore  to  the  petitioners  were  Messrs.  Ashurst, 
Motfis,  snd  Co.,  of  6,  Ola  Jewry,  London.  They  employed 
Os  said  Mr.  Abel  Tillett,  the  nephew  of  the  petitioner,  to 
hefo  them  in  getting  up  the  case,  but  solely  for  that  purpose 
andinthat  ca^pacity.  He  was  in  no  sense  solicitor  to  the 
petitioner,  nor  had  he  in  an^  degree  the  conduct  of  the 
petition,  though  from  his  local  knowledge  he  could  render 
neat  asstotaace.  Mewra.  Ashurst,  Mflvrls,  and  Co.  sent 
oovnfoor  lad  lometiiBM  fir*  dArki,  who  were  inoeMsatly 


employed  from  the  25th  Nov.  1868,  till  after  the  trial  of  the 
petition,  and  who  were  absolutely  necessary  to  get  up  the 
case,  prepare  the  briefs,  uid  carry  on  the  buainees  connected 
with  the  trial.  Their  hotel  and  other  expenses  out  of 
pocket  amounted  to  over  128(.,  their  travelling  expenses  to 
over  391.,  and  the  general  expenses  for  stationery^tolegrams, 
postages,  cab-hire,  and  the  like,  to  nearly  651.  The  master 
disallowed  nearly  the  whole  of  these  charges,  treated  the 
case  as  if  .Mr.  Abel  Tillett  wore  the  solicitor  to  the  petitioner, 
and  allowed  only  the  attendance  of  the  London  solicitor  for 
five  days  for  the  trial  and  his  travelling  expenses,  and  the 
attendance  of  the  country  solicitor  and  two  clerks  for  three 
days,  and  for  tel^n^ms  and  incidental  exi>enses,  making 
7^.  ISs.  in  aU. 

The  consequence  of  the  very  large  reductions  made  by  the 
master  in  the  number  of  witnesses,  and  of  the  allowance  of 
only  a  folio  and  a  half  for  each  witness^  was  an  immense  re- 
duction in  ihe  allowan-jes  for  drawing  and  copying  briefs. 

Upon  this  affidavit  Keane,  Q.  C,  on  the  24th  Nor. 
last,  obtained  a  rule  nisi  calling;  upon  the  respondent 
to  show  cause  why  the  master  should  not  be  at 
liberty  to  review  his  taxation  of  the  petitioner's 
costs  in  and  concerning  this  petition,  on  the  following 
grounds :  First.  The  disallowance  of  the  ex- 
penses of  and  the  costs  as  to  fifty  witnesses  who 
subsequently  admitted  bribery  before  the  royal 
commissioners.  Secondly.  The  disallowance  of  the 
charges  for  getting  up  the  evidence  prior  to  the  pre- 
paration of  the  brief,  and  the  allowance  of  126/.  ai 
instructions  for  brief  instead  thereof ;  the  only  basis 
on  which  the  last- mentioned  amount  was  ascer- 
tained, being  the  number  of  witnesses  allowed. 
Thirdly.  The  allowance  for  drawing  and  copies  of 
one  and  a  half  folios  for  each  witness  without  re« 
gard  to  the  actual  length.  Fourthly.  The  dis- 
allowance of  part  of  the  fees  paid  to  two  counsel,  and 
of  all  the  fees  paid  to  one  counsel,  and  the  disal- 
lowance and  reduction  of  the  attorneys*  charges 
consequent  thereon,  and  also  of  the  fees  for  consul- 
tations. Fifthly.  The  treating  of  Mr.  Abel  Tillett 
as  the  attorney  to  the  petition  instead  of  Messrs. 
Ashurst,  Morris,  and  Co.,  and  the  disallowance  in 
consequence  thereof  of  payments  made  by  the  latter. 


Mellish,  Q.  C.  and  F.  AI.   White  showed  cause 
against,  and 

Keane,  Q.  C.  supported  the  rule. 

BoYiLL,  C.J. — ^The  rule  was  granted  in  this  case, 
as  in  the  others  concerning  which  we  gave  judgment 
this  morning,  in  order  to  discuss  the  principles  of 
taxation.    That  judgment(see  page  99)  will  conclude 
some  of  the  disputed  points  in  this  case.  With  regard 
to  the  fees  for  consultations,  the  rule  will  be  made 
absolute ;  but  as  to  the  other  points  on  which  the 
rule  was  granted  the  petitioner  has  not  satisfied  me 
that  the  master  was  wrong.    One  difficulty  in  this 
case  was  in  discriminating  between  the  costs  of  the 
successful  and  unsuccessful  parts  of  the  petition. 
Only  one  case  was  prepared  and  delivered  to  counsel 
for  both  branches  of  the  petition,  and  it  is  impos- 
sible for  us  to  interfere  with  the  discretion  the 
master  has  exercised  in  separating  these  branches. 
The  first  complaint  by  the  petitioner  is  that  the 
master  allowed  only  the  costs  of  seventy-two  wit- 
nesses, although  400  were  subpcsnaed ;  it  seems  to 
me  that  they  were  collected  most  recklessly,  and 
certainly  a  large  number  of  them  never  ought  to 
have  been  subpcsnaed  at  all.    It  has  been  found, 
however,  that  fifty  of  those  whose  expenses  were 
not  allowed,  when  examined  subsequently  before  the 
royal  commissioners,  admitted  that  they  had  re- 
ceived bribes.    This,  however,  was  not  known  at 
the  time  of  the  taxation,  and  the  master  had  to 
determine  from  what  took  place  at  the  trial  of  the 
petition  how  many  of    these   400    were   properly 
summoned ;  it  was  not  known  what  these  witnesses 
would  prove  before  they  were  called,  and  it  was 
unlikely  they  would   admit   bribery  without   an 
indemnity.    It  is  difficult  for  ui  to  say  that  the 
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Ats«b  p.  Elborodoh. 


[Kisi  Prius. 


master  oould  have  done  difiPerently ;  before  we  inter- 
fere it  must  be  made  out  that  he  exercised  his 
disareCion  improperly.  The  next  point  is  the  allow- 
ance of  126/.  for  preliminary  investigation ;  and 
OODoerning  that  sum  we  are  io  a  peculiar  difficulty, 
for  we  have  no  means  of  determining  the  matter. 
The  master,  although  he  has  allowed  a  lump  sum, 
informs  us  that  he  considered  all  the  items  charged, 
and  found  that  many  of  them  related  to  the 
scrutiny.  We  are  not,  therefore,  inclined  to  inter- 
fere with  his  discretion  ;  at  all  events,  we  dp  not  see 
our  way  to  make  an  oider  for  the  review  of  the 
taxation  on  that  ground.  Then  the  master  allowed 
a  folio  and  a  half  for  each  witness,  without  reference 
to  the  length  of  their  evidence ;  that  matter,  how- 
ever, caonot  be  interfered  with,  aod  I  am  not  pre- 
pared to  say  it  was  not  as  good  a  plan  of  computing 
the  proper  costs  to  be  allowed  as  any  other.  With 
regard  to  the  other  points,  the  fees  to  counsel,  and 
the  number  of  counsel  allowed,  I  do  not  consider, 
from  what  I  know  of  the  case,  that  the  court  would 
be  justified  in  interfering ;  we  have  not  the  briefs 
before  us,  but,  from  the  length  of  time  the  trial  of 
the  petition  lasted,  I  think  the  fees  allowed  by  the 
master  for  counsel  seem  to  be  sufficient  The  last 
ppint  taken  by  the  petitioner  is  that  the  master 
allowed  only  the  expenses  of  Mr.  Abel  Tillett,  and 
not  those  of  the  London  attorneys ;  but  he  reports 
to  us  that  he  has  made  an  allowance  for  the  ex- 
penses of  both,  and  we  will  not  therefore  interfere 
as  to  the  amount.  The  consultations,  according  to 
our  decision  in  the  other  cases,  will  be  allowed ; 
therefore  on  that  point  the  role  will  be  made  absolute. 

Smith,  J.  concurred. 

Brstt,  J.— The  oul^  doubt  I  have  entertained  in 
this  case  was  conoemmg  the  allowance  of  126/.  for 
the  preliminary  investigation  ;  if  this  sum  had  been 
arrived  at  without  going  into  the  items,  I  think  it 
ought  to  have  been  reviewed.  But  as  the  master 
has  considered  all  the  items  charged,  and  as  moat  of 
them  had  reference  to  the  scrutiny,  I  cannot  sav 
that  the  master  was  wrong. 

BuIb  aUohite  <u  to  feeM  for  cotuulUitunu ;  cKt- 
charged  at  to  other  poinu,     Cotts  for  pUitiontr. 

Attorneys  for  petitioper,  A$hwntf  Morrity  and  Co. 
Attorneys  for  respondepti  ffoima  and  Co, 


NIBI  PBIU8. 

GOUBT  OF  QUEEN'S  BENCH. 
^ITuirtdc^,  Feb.  24,  1670. 
(Before  Blackburn,  J.) 

Atbbs  v.  Elborouoh. 

MaHcwue  proeecatim^  Want  ofreatonMi  orndproMk 
cotfj*— 24  f  26  Vict.  e.  96,  #.  84. 

The  mere  fact  that  a  report  and  hakmoe  eheet  prepocred 
and  published  6y  the  eecretary  of  a  mtbUc  eonqntny, 
amtains  errors  or  misstatememts,  does  not  afford 
**  reammable  and  probable  cause  "  for  charging  him 
criminal^  under  24  ^  25  Vict,  c  9^  s.  84,  and  wid 
be  no  defence  to  an  action  for  malicums  prosecution 
brought  by  him  if  he  has  been  so  charaedy  unless  some 
proof  be  given  that  he  made  and  drculatod  the  report 
and  balance-sheet  as  a  wilful  falsehood  and  with  a 
fraudulent  intent. 

Action  for  malicious  prosecution. 

Murphy  and  B.  R.  Afansel  Joifes,  for  the  plaintiif . 


The  plaintiff  was  the  Secretary  of  the  N(»rtheni 
Railway  of  Buenos  Ay  res  Company  (Limited),  and 
th«  defendant  had  formerly  b^u  the  secretary  of 
that  company. 

In  the  month  of  Oct.  1868,  the  defendant  laid  ao 
information  before  the  Lord  Mayor,  and  obtained  a 
summons  directed  to  the  plaintiisr,  chaiiging  him 
with  an  offence  under  the  24  A  25  Vict,  c  96,  s.  84, 
viz.,  that  he,  in  the  month  of  Sept.  1866,  then  being 
a  public  officer  of  the  said  Northern  Railway,  un- 
lawfully made,  circulated,  and  published,  a  oertais 
written  statement  and  account,  to  wit,  a  report  and 
balance-sheet  relating  to  the  said  company's  affaii% 
knowing  the  same  to  be  false  in  a  material  parti- 
cular, with  intent  to  defraud. 

The  plaintiff  attended  in  obedience  to  the  sum- 
mons, and  the  charge  against  him  was  dismissed. 
This  was  the  mal^ous  prosecution  complained  of. 
It  appeared  that  the  defendant  had  preceded  the 
plaintiff  iq  the  office  of  secretary  to  the  company, 
but  that  in  April  1866  the  board  of  directors  cams 
to  a  resolution  to  dispense  with  his  services,  and  the 
plaintiff  was  appointed.  In  a  subsequeut  conversa- 
tion with  the  chairman  of  the  company,  the  defen- 
dant said,  "You  and  Mr.  Ayres  need  not  flatter 
yourselves  you  will  have  an  easy  time  of  it.  I  shall 
never  let  the  matter  rest." 

In  Aug.  1866,  the  plaintiff  prepared  a  balanoa- 
sheet  and  statement  of  accounts  which  were  i^ 
proved  bj  the  directors  and  passed  at  the  annaal 
meeting  of  the  shareholders.  The  report  of  the 
company's  affairs  submitted  by  the  board  to  that 
meeting  contained  the  following  paragrai4i : 

''  It  will  be  observed  that  in  the  revenue  accooot 
many  items  appear  which  have  been  charged 
hitherto  to  capital  in  the  annual  balance-sheets.  Ai 
the  whole  line  has  been  completed  throushout  the 
past  financial  year,  the  directors  have  deemed  it 
right  to  debit  the  revenue  account  with  all  that  is 
fairly  chargeable  to  it  in  order  that  every  share- 
holder may  clearly  unoerataod  the  actual  rssult  of 
the  year's  working." 

The  defendant  objected  to  the  balance-sheet  and 
statement  of  accounts  on  two  grounds,  alleging^ 
firsts  that  they  made  the  position  of  the  eompaay 
appear  better  than  it  really  was,  by  the  omissioa  of 
certain  debentures  held  as  collateral  security  for  a 
loan  which  appeared  in  the  accounts,  and  of  a  Isige 
claim  of  the  contractor  which  was  in  dispute; 
secondly  that  they  made  the  position  of  the  oom- 
pany  appear  worse  than  it  really  was  by  placing  cer- 
tain expenditure  i^leged  to  be  on  capital  account  to 
revenue. 

The  diairman  and  directors  justified  and  ex- 
plained the  accounts  to  the  defendant.  In  the  same 
I  year  one  Mr.  Fielden  raised  similar  objections  to 
the  accounts,  and  laid  an  informatioD  before  the 
Lord  Mayor  against  three  of  the  directora  of  the 
company,  containing  nearly  the  same  charges  as 
those  subsequently  made  by  tfaie  defendant  against 
the  plaintiff. 
The  charge  against  the  directors  was  dismissel 
On  thB  26th  March  1867,  thQ  defendant  caused  a 
special  general  meeting  of  the  company  to  be  ooo- 
vened,  and  laid  before  it  the  whole  or  his  charges 
against  this  accounts,  when  the  auditor  defended 
and  justified  the  accounts,  and  the  chairman  offend 
to  meet  any  shareholders  at  the  office  to  go  into  the 
accounts  and  satisfy  them  of  their  correctness. 

These  ei^planations  wer^  reiterated  on  different 
occasions  during  a  course  of  protracted  litigatioD 
between  the  defendant  and  tiie  company,  in 
Chancery  and  elsewhere.  Nevertheleasi,  in  the  year 
1868  the  defendant  prosecuted  the  plaintiff  as 
aforesaid. 


To  support  the  present  action  for  malicious  prose- 
/>««,  H^*  n.  /  .  ^  et  #  .u  ^-^  ^  I  •«^«>ion,  the  ptaintitf  caUoi  ths  chairman  of  the 
/lany,  berjt.,  Beslejf^  and  Sfia^,  for  fhe  defendfuit.  |  company,  who  gave  a  WMonaUe  azpUnatioa  of  the 


MAGISTBATES'  OASES. 


319 


Gavwjlt  (Town)  Elbotiom  Fktition. 


n|»rt  and  balance-sheet,  which  the  defendant  had 
impagned. 
At  the  close  of  the  defendant's  case, 

Blackburn,  J.,  said :  I  belieye  that  the  question  of 
"  reasonable  and  probable  caase"  is  for  the  jndge. 
Now,  I  ask— What  if  the  accounts  were  false  ?  The 
charge  ag^ainst  the  plaintiff  before  the  magistrates 
was  for  circulating,  making,  and  publishing  a 
written  account  which  he  knew  to  be  false  in  a  ma- 
terial particular,  with  intent  to  defraud  ;  and, 
atsumiDg  that  these  accounts  were  wrongly  stated, 
I  cannot  see  what  evidence  there  was  before  the 
defendant  in  1866  to  gire  him  grounds  for  making 
this  personal  charge  against  Mr.  Ay  res.  The  facts^ 
of  course,  must  be  found  by  the  jury,  but  grant  in 
the  defendant's  favour  that  the  accounts  were 
wrong,  and  that  the  amounts  were  charged  to 
revenue  and  not  to  capital,  and  gpranted  a  mistake  as 
to  25.0002.,  that  does  not  prove  that  the  thing  was 
done  as  a  wilful /alaehood  with  fraudulent  intent. 

Verdict  for  pkuntiff-^damagee  &0L 

Attorneys  for  plaintiff,  Ashwret,  Aforrie  and  Co. 
Attorney  for  defendant,  Jones. 


BLECTION    PSTinONS. 

Bnxnrted  bj  F.  O.  Cbump,  Eaq.,  Banlater-at-Lsw. 

GAIiWAY  (TOWN)  ELECTION  PETITION  (a) 
(Before  Ebooh,  J.) 

Thurtda^,  Feb.  25,  1869. 

Geaural  intwUdation — Undue  inftuenoe  of  wunitten  oj 
weetM — Legitimate  and  iUegitimate  eUrieai  infUenoe, 

A  general  refusal  b^  bishops  and  cUrgy  of  the  solemn 
rites  of  the  church  to  persons  on  account  of  their 
votina  or  not  voting  in  a  particular  way,  will  avoid 
an  eketion. 

But  the  court  recognised  the  full  right  of  the  Roman 
Catholic  dergg  to  address  their  congregations ;  to  ad- 
vise  them  to  canvass  the  merits  of  die  candidates ;  to 
teQ  them  that  one  man  is  for  the  country  and  another 
mainst  it ;  that  one  man  is  for  a  church  which  they 
tmnk  ought  to  be  disestabHshed—so  long  as  there  u 
no  play  upon  the  superstitious  feelings  of  the  people, 

7%e  ruHna  in  the  DubHn  case  affirmed,  namely,  that 
general  iribery  and  general  treating  will  invalidate  an 
eketion,  though  not  directly  traceable  to  the  candidate  / 
and  that  general  intimidation,  whether  lay  or  eeelesi* 
asticai,  will  tqtset   every   election   ai  which    it   is 

The  ease  of  Huguenin  o.  Baseley  (coram  Lord  Eldon 
1807)  cited  and  applied. 

Thia  was  a  petition  against  the  return  of  Lord 
Lawrence  and  Sir  R.  Blennerhassett,  and  contained 
twenty-eight  claosea.  The  question  ultimately  re- 
solved itsdf  into  a  single  issue  respectiqg  clerical 
iatiniidatioii,  upon  which  judgment  was  given  as 
oUovs: 

Kbooh,  J. — I  now  come  to  what  has  been  not 
improperly  called  by  my  learned  friend  Dr.  Seeds 
the  great  constitutional  question  in  this  case,  that 
is,  the  question  of  undue  influence  practised,  in  the 
vords  of  the  Act  of  Parliament  which  I  shall  read, 
on  behalf  of  the  sitting  members.  The  words  of 
the  Act  are  most  precise,  not  leaving  things  at 
large  or  in  any  uncertainty,  but  going  into  the  most 
ipeciflc  detail.  I  refer  to  the  5th  section  of  the 
n  k  18  Vict.  c.  102.  I  had  to  consider  this  ques- 
tion very  anxiously  in  another  place,  at  the  Drog- 
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heda  election,  in  which,  beyond  a  doubt,  undue 
influence  was  practised  by  laymen  and  by  ecclesias- 
tics, and  I  so  declared.  '*  Every  person  who  shall 
directly  or  indirectly,  by  himself  or  by  any  other 
person  on  his  behalf,  make  use  of  or  threaten  to 
make  use  of,  any  force,  violence,  or  restraint,  or  in- 
flict or  threaten  the  infliction  by  himself  or  by  or 
through  any  other  person,  of  any  injury,  damage, 
harm,  or  loss,  or  in  any  other  manner  practise  in- 
timidation upon  or  against  any  person,  in  order  to 
induce  or  compel  such  person  to  vote  or  refrain  from 
voting,  or  on  account  of  such  person  having  voted 
at  any  election,  or  who  shall,  by  abduction,  duress, 
or  any  fraudulent  device  or  contrivance,  impede, 
prevent,  or  otherwise  interfere  with  the  free  exer- 
cise of  the  franchise  of  any  voter,  or  shall  thereby 
compel,  induce,  or  prevail  upon  any  voter  either  to 
give  or  to  refrain  from  giving  his  vote  at  any  elec- 
tion, shall  be  deemed  to  have  committed  the  offence 
of  undue  influence,  shall  be  guilty  of  a  misdemeanor, 
making  him  liable  to  the  punishment  of  fine  and 
imprisonment,  and  shall  also  be  liable  to  forfeit  the 
sum  of  50/.  to  any  person  who  shall  sue, for  the 
same,  together  with  the  full  costs  of  suit ;"  and,  by 
a  clause  in  another  Act  of  Parliament,  "shaU 
render  the  seat  of  the  member  void  on  whose  be- 
half that  undue  influence  is  used ;"  and  if  it  is  used, 
and  is  found  by  the  judge  trying  the  offence  to  have 
been  used  (as  it  was  found  by  me  in  the  case  of  the 
trial  of  the  election  petition  for  the  borough  of 
Drogheda)  by  himself  or  his  agents,  the  meml^r  is 
incapacitated  from  again  seeking  the  suffrages  of 
that  constituency  during  the  then  existing  Parlia- 
ment. That  is  the  definition  of  undue  influence 
given  in  the  Act  of  Parliament.  My  learned  friend 
Dr.  Seeds  reminded  me  that  in  the  case  of  the  trial  of 
the  election  petition  for  the  city  of  Dublin,  I  had 
given  a  short  exposition  of  what  I  considered  to  be 
the  law  upon  these  subjects,  and  on  referring  to 
them  I  find  that  I  said  this :  "  I  say  that  general 
bribery  will  invalidate  an  election,  even  though  it  be 
not  directly  traceable  to  the  candidate.  I  say  that 
general  treating  will  invalidate  an  election,  even 
though  it  be  not  directly  traceable  to  the  candi- 
date^' and  I  say,  above  all  things,  that  general 
intimidation  and  undue  influence,  whether  it  is  lay 
or  ecclesiastical,  whether  it  is  the  ecclesiastic  of  one 
persuasion,  or  whether  it  is  the  ecclesiastic  of 
another ;  whether  it  is  the  Protestant  Episcopalian 
minister,  or  the  Presbyterian  minister,  or  the 
Roman  Catholic  priest,  or  the  minister  of  any 
other  of  those  innumerable  sects  which  I  believe  are 
to  be  found  existing  over  the  face  of  the  world, 
will  upset  every  election  at  which  it  is  practised."  I 
see  no  reason  to  qualify  in  any  way  a  single  word 
which  I  stated  in  that  judgment.  That  I  ^lieve  to 
be  the  law,  as  Uud  down  by  the  greatest  authorities, 
and  of  that  I  believe  no  happier  exposition  was  ever 
given  than  in  the  celebrated  argument  of  Sir  Samuel 
Bomilly,  in  the  case  of  Hwuenin  t.  Baseley,  in 
the  year  1807,  before  Lord  Eldon,  in  the  Court  of 
Chancery  of  England,  as  to  which  I  think  it  is  re- 
corded that  Loni  Eldon,  years  afterwards,  stated 
that  the  words  of  that  gnat  jurist  were  **stiU 
ringing  in  his  ears."  It  will  not,  therefore,  be  out 
of  place  that  I  should  adopt  the  splendid  language 
and  diction  of  that  g^reat  jurist,  as  containing  a 
true  and  admirable  exposition  of  that  which  consti- 
tutes undue  influence  when  practised  by  ecclesi- 
astics. The  case  of  Huguenin  v.  Basely  did  not, 
of  course,  relate  to  an  election,  but  it  was  a  suit 
brought  in  Chancery  to  set  aside  a  settlement 
made  voluntarily  by  a  widow  upon  a  clergyman 
and  his  family.  That  settlement  was  set  aside  as 
having  been  obtained  by  undue  influence  and 
abused  confidence  by  the  clergyman  as  an  agent 
undertaking  the  management  of  this  lady's 
affairs,   and  it  was  so  set  aside  upon  principles 
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of  public  policy  and  utility.  Sir  Samuel  Rooiiliy 
speaks  in  his  argument  of  this  undue  influ- 
ence. I  adopt  his  words  as  marking  what  I 
conceive  to  be  the  limit  between  due  and  undue 
influence,  and  I  shall  proceed,  when  I  have  read 
those  words,  to  refer  them  to  the  case  now  in  ques- 
tion. *'  Undue  influence  will  be  used  if  ecclesiastics 
make  use  of  their  power  to  excite  superstitious 
fears  or  pious  hopes,  to  inspire,  as  the  object  may 
be  best  promoted,  despair  or  confldence  "  (that  is,  to 
inspire  despair  or  confldence,  in  order  to  obtain  their 
own  objects,  be  they  what  they  may),  "to  alarm  the 
conscience,  by  horrors  ot  eternal  misery,  or  support 
the  drooping  spirits  by  unfolding  the  prospect  of 
eternal  hapjiness — that  good  or  evil  which  is  never 
to  end."  Now,  what  is  the  necessary  consequence  if 
that  is  a  true  version  of  influence  ?  Is  it  that  the 
influence  of  the  clergy  is  to  be  excluded  ?  I  say  not. 
A  question  was  put  to  the  Bishop  of  Galway  by  the 
learned  counsel  who  cross-examined  him :  "  Did 
you  say  that  if  the  people  were  estranged  from  their 
clergy,  and  were  not  obedient  to  their  clergy,  they 
would  escape  from  all  legitimate  authority  ?  "  And 
the  answer  is,  "  I  did."  I  say  so  too.  Differences  of 
religion  will  prevail  to  the  end  of  the  world,  as  they 
have  prevailed  from  the  very  flrst  hour  of  Christi- 
anity ;  but,  I  say,  it  is  idle  to  put  forward  the  pro- 
position that  it  is  desirable  in  any  country  that  the 
people  shall  be  free  from  the  influence  of  their  clergy. 
To  be  a  good  citizen  there  must  be  a  religious  senti- 
ment ;  and  if  you  release  the  people  from  the  influ- 
ences, I  say  the  legitimate  influences,  of  their  clergy, 
you  set  them  at  sea  upon  the  billows  of  every  kind 
of  infidelity;  and  they  will  become  as  indifferent  to 
the  civil  as  they  have  been  to  the  religious  authority. 
Those  are  my  sentiments ;  they  are  perfectly  con- 
sistent with,  they  are  ingrained  in,  authority  itself ; 
and  so  far  from  shaking  the  ediflce  of  temporal  power, 
and  of  temporal  peace,  they  go  to  maintain  both.  But 
the  question  is,  has  undue  influence  been  used, 
and  has  influence  been  linduly  used  ?  And  there 
is  no  more  difficulty  in  answering  that  in 
the  case  of  ecclesiastical  than  of  civu  influence. 
The  same  test  must  be  applied  to  it,  and  that 
is  the  reasoning  of  the  human  mind.  Then 
let  me  approach  this  particular  case,  and  let  me 
ask  myself  this  question.  Has  there  been  undue 
influence?  In  the  first  plaoe  it  was  said  rather 
hastily,  and  I  am  sure  without  meaning  to  argue 
such  a  proposition,  that  if  the  priest  uses  influence 
at  all  the  election  will  be  void.  The  Roman 
Catholic  bishop  in  this  country  is  not  represented 
at  the  council  table,  where  I  frequently  have  the 
pleasure  of  meeting  archbishops  and  bishops  of  the 
t^rotestant  Establishment ;  the  cassock  and  the  lawn 
sleeves  of  the  House  of  Lords  are  not  worn  by 
him ;  he  is  and  remains  in  the  eye  of  the  law  a 
commoner,  and  as  a  commoner  he  must  find  his 
representative.  The  Legislature  and  the  law  have 
given  him  a  vote,  and  have  entitled  him  to  vote, 
and  he  has  a  right  to  exercise  that  privilege.  The 
minister  of  the  Protestant  Episcopalian  religion  has 
the  same  right,  and  no  less ;  the  minister  of  the 
Ih-esbyterian  religion  has  the  same;  the  landlord 
has  his  vote,  and  his  tenants  have  their  votes ;  and 
is  it  to  be  said  that  the  landlord  is  to  use  no  influ- 
ence with  his  tenants  ?  I  denv  the  proposition  alto- 
gether. I  say  it  is  right  and  becoming  that  a  Land- 
lord should  use  his  influence  with  his  tenants ;  and 
ao  long  as  he  does  not  exercise  that  influence  in  an 
illegitimate  manner,  no  steadier,  or  safer,  or  more 
legitimate  influence  can  be  used.  The  public  press, 
which  is  now  almost  one  of  the  estates  of  the  realm 
from  its  great  and  amazing  power,  from  day  to  day  and 
from  hour  to  hour  exercises  its  influences  upon  every 
constituency;  and  no  one  would  presume  to  say 
that  the  public  press  should  not  put  forth  its  tre- 
mendouB  powers,  to  ad?ite»  to  lecture^  ofteii  to  con- 


trol the  people ;  because  if  you  were  to  plaoe  limits 
upon  that  power  the  public  beneflt  would  bedis- 
rtfgarded,  and  the  freedom  of  the  press  would  be 
destroyed.  Then,  I  ask,  are  the  only  persons  in  the 
community  who  are  not  to  be  at  liberty  to  exercise 
their  legitimate  influence  the  bishops  and  clergy  of 
the  Roman  Catholic  Church  ?  I  meet  with  a  posi- 
tive negative  any  such  assumption  ;  but,  as  I  said 
before,  that  influence  must  be  legitimately  exer- 
cised. I  hold  in  my  hand  the  report  of  a  case  in 
which  the  election  for  a  neighbouring  county,  the 
county  of  Mayo,  was  contested  in  Parliament  be- 
fore a  committee  of  the  House  of  Communs,  in  the 
year  1858.  There  certain  electors  for  that  county 
petitioned  against  the  return  of  the  present  member 
Lr  that  countv,  Mr.  Qeorge  Henry  Moore,  and  the 
late  member  for  that  county,  Colonel  Gore  Ouseley 
Higgins.  The  seat  was  contested,  evidence  wss 
given,  and  the  committee  came  to  this  resolutbo : 
"That  it  appears  from  evidence  given  before  the 
committee,  that  there  was  great  abuse  of  spiritual 
influence  on  the  part  of  a  great  body  of  the  Roman 
Catholic  priesthood  during  the  last  electioo  for  the 
county  of  Mayo."  That  committee  was  composed 
of  no  ordinary  men ;  the  chairman  was  Lord  Uany 
Vane,  a  most  distinguished  member  of  Pariiameot; 
one  of  the  members  was  Mr.  John  George  Philli- 
more,  the  member  for  Leominster,  one  of  the  ablest 
lawyers  in  the  House  of  Commons,  and  another  wss 
Mr.  Clive^  a  very  able  man ;  and  they  arrived  at  the 
resolution  which  I  have  read,  "  that  there  was  great 
abuse  of  spiritual  influence  on  the  part  of  a  great 
body  of  the  Roman  Catholic  priesthood  during  the 
last  election  for  the  county  of  Mayo,"  and  yet  they 
declared  the  members  to  have  been  duly  elected  as 
knights  of  the  shire.  £  do  not  mention  this  as  ex- 
pressing my  concurrence  in  the  decision.  I  think 
that  if  I  had  come  to  the  conclusion  that  there  was 
great  abuse  of  spiritual  influence  on  the  part  of  a 
great  body  of  the  Roman  Catholic  priesthood,  I 
should  have  also  arrived  at  the  conclusion  that  the 
representatives  were  not  duly  elected.  Amongst 
that  committee  there  was  not  one  single  Boaun 
Catholic  gentleman,  all  the  members  being  of  the 
Protestant  persuasion ;  and  yet  they,  having  bad 
that  evidence  before  them,  did  not  think  thai  that 
abuse  of  spiritual  influence  had  gone  the  length  ol 
invalidating  the  election.  I  come  now  to  a  caae  of 
an  opposite  kind.  In  the  year  1857  Colons  Gore 
Ouseley  Higgins  was  the  unsuccessful  candidate 
for  the  representation  of  the  county  of  Mayt ;  be  peti- 
tioned against  the  sitting  member,  Mr.  George  Heniy 
Moore,  and  the  petition  complained  of  every  deecrip- 
tion  of  intimidation,  and  of  every  description  of  undue 
influence.  A  very  full  report  of  the  caae  is  given 
in  I  Wolferstan  and  Dew's  Election  Cases,  1857—8. 
[The  learned  judge  referred  fully  to  the  puticnlars 
of  that  case,  and  proceeded :]  Upon  that  evidence 
the  committee  came  to  the  conclusion  "  that  George 
Henry  Moore,  Esq.,  was,  by  his  agents,  guilty  of 
undue  influence  at  the  last  election  for  the  county 
of  Maya  That  undue  influence  and  spiritual  inti- 
midation prevailed  to  a  considerable  extent  at  the 
last  election  for  the  county  of  Mayo.  That  in  the 
exercise  of  such  undue  influence  and  spiritual 
intimidation  the  Rev.  Peter  Conway  and  the  Bev. 
Luke  Ryan  were  so  prominently  active,  that  the 
committee  deem  it  their  duty  specially  td  report 
their  conduct  to  the  House  in  order  that  such 
steps  may  be  taken  as  may  seem  to  the 
House  to  be  proper  and  necessary."  Of  course, 
the  gentleman  who  was  so  unseated  was  unable  to 
offer  himself  to  the  electors  again  during  the  whote 
of  that  Parliament  There  is  a  case  of  undue 
influence  proved  to  the  satisfaction  of  any  man  on 
earth,  and  there  is  a  case  in  which  it  was  acted 
upon  by  the  House  of  Commons,  not  shlUy-shaily- 
ing  witii  reaolutioiis  oondeouung  apuitual  undoe 


MAGISTRATES^  OASES. 


-^hj^^^s^^ 


Gkeenock  Elbgtion  Fbtition. 


iolluenoe,  and  leaying  the  member  to  hold  his  seat, 
bat  finding  undue  influence  to  have  been  exercised, 
lod  arriving  at  the  legitimate  and  logical  conclusion 
that  tbe  member  should  not  retain  his  seat.    Look- 
ing St  it  in  that  light,  let  us  approach  this  case. 
Has  there  been  such  undue  influence  as  ought  to 
avoid  the  election  in  this  case  ?    If  there  has,  the 
higher  the  person  who  used  it  the  more  fearlessly 
he  ought  to  be  dealt  with.    I  care  not  whether  he  be 
curate,  parish  priest,  administrator,  bishop,  or  arch- 
l»ahop.     I  cannot    go    higher  than   that  in  this 
coantiy ;  but  if  undue  influence  at  an  election  were 
proved  before  me  to  have  been  exercised  within  the 
limits  of  the  law  and  of  my  own  reason,  consulting 
as  to  the  proper  deductions  to  be  drawn  from  the 
facts,  I  would,  without  the  slightest  hesitation  in  the 
world.  And  that  to  have  been  an  undue  election  ;  and 
let  the  persons  who  have  brought  that  state  of  things 
aboat,  whenever  it  occurs,  deal  with  the  consequences. 
Id  this  case  every  description  of  charge  has  been 
made  against  the  Eoman  Catholic  clergy.    They 
bare  been  charged,  in  the  statement  of  my  friend 
Mr.  Heron,  with  having  refused  the  rites  of  the 
Church,  in  order  to  influence  votes  at  this  election. 
If  that  had  been  proved  in  a  single  case,  I  would 
have  avoided  this  election ;  I  would  not  have  hesi- 
tated one  moment  about  it.    If  a  single  elector — the 
most  miserable  freeman  that  crawls  about  this  town 
—had  been  refused  the  rites  of  the  Church  in  order 
to  compel  him  to  vote,  or  because  he  had  voted,  or 
because  a  member  of  his  family  had  voted,  in  a 
particular  way,  I  would  have  avoided  this  election 
without  the  least  hesitation;    but  I    have    never 
known  of  sudi  a  thing  being  done  in  this  country. 
I  am  perfectly  satisfied   that  the  eminent  eccle- 
nastic  who  gave  his  testimony  so  frankly   upon 
that  table  would  countenance   no  such  procedure. 
I  said  when  the  bishop  was  examined  that  what- 
ever inferences    we  might  draw   from  the  testi- 
mony of  the  right  reverend  prelate,  no  man  could 
deny  him  the  justice  of  saying  that  he  had  frankly 
told  what  was  passing  in  his  mmd,  without  regard 
to  consequences.    I  am  certain  that  he  would  never 
let  near  him  the  abominable  idea  of  making  the 
sacred  rites  and  mysteries  of  his  Church  subservient 
to  political  purposes.    But  the  charge  was  made, 
and  a  more  fearful  charge  I  know  not  of ;  and  let 
me  say  Uiat  it  was  one  which  ought  not  to  have  been 
hazarded  wi^out  a  belief  in  its  truth,  and  that  it 
would  be  supported  in  proof.    In  these  petitions  I 
make  every  allowance  for  human  fraility  and  for 
human   passion;    but  I  say  that  where    a  great 
body  of  men,  holding  a  position  of    the  highest 
importance   in  the  midst  of    a    Roman   Catholic 
congregation,   headed    by    a  bishop  distinguished 
for  great    talent,    refuse  the  most    solemn  rites 
of  the   Church  to   persons    on  account  of   their 
▼oting  or  not  voting  in    a  particular  way,   such 
action   on  their   part  will,    and  ought  to,  avoid 
an  election.    But  I  say  that  such  a  charge  against 
such  men,  or  against  any  men,  ought  not  to  have 
been  hazarded  unless  there  was  forthcoming  some 
evidence  of  it ;  and  in  this  case  there  was  not  one 
particle  of  evidence  offered  to  prove  the  statement. 
It  was  said  that  the  clergy  threatened  privation  of 
the  lites  of  the  Church.  There  is  not  a  particle  of  evi- 
dence of  anything  of  the  kind,  not  a  suspicion  of  it. 
The  intimidation  is  divided    by  Dr.  Seeds    into 
fpiritoal  intimidation  practised  by  the  bishop  upon 
his  clergy,  and  by  the  clergy,  under  his  dicta^on, 
on  the  people.    I  am  not  here  as  a  censor  of  the 
manners  of  the  ecclesiastics  of  my  own  or  any  other 
chorch ;  that  is  not  my  province.    I  have  merely  to 
inquire,  just  as  any  other  judge  would  do,  no  matter 
what  his  religious  belief  might  be,   whether  the 
spiritual  influence  of  the  Roman  Catholic  clergy 
was  brought  to  bear  unduly  upon  the  minds  of  their 
oongiegationa,  so  as  to  deter  them  from  the  free  use 
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of  their  franchise?  I  may  entertain,  and  I  do 
entertain,  opinions  about  some  of  the  transactions 
disclosed  in  this  case ;  and  I  must  say  that  they  do 
not  coincide  with  those  which  evidently  were  enter- 
tained by  a  bishop  of  my  own  church.  I  do  not 
approve  of  the  most  sacred  mystery  which  is  known 
to  the  Roman  Catholic  Church,  or  to  every  Christian 
in  the  Roman  Catholic  Church — that  sacred  and 
solemn  mystery  in  which  every  true  Roman  Catholic 
believes  that  the  sacrifice  of  Calvary  is  repeated  In 
the  atoning  blood  of  our  Saviour — being  suspended 
to  deliver  a  political  discourse — of  the  devout  minds, 
whose  hopes  and  expectations  are  bent  upon  the 
celebration  of  that  sacred  rite,  being  diverted  or 
confused  by  the  brawl  of  an  election  battle. 
But,  exercising  my  own  opinion,  I  gave  it 
there ;  it  is  due  to  the  right  reverend  prelate 
to  say  that  he  never  preached  himself  until 
the  sacrifice  of  the  mass  had  been  concluded; 
but  not  so  with  other  clergymen.  It  is  described, 
as  we  Roman  Catholics  all  understand,  that  after 
the  first  Gospel,  the  celebration  of  the  mass  was 
suspended,  in  order  to  lecture  the  people  upon  the 
subject  of  the  conflicting  claims  of  the  different 
candidates.  I  think  it  would  be  well,  even,  if  the 
House  of  God  were  not  made  a  place  for  delivering 
political  discourses  at  all ;  but  I  pass  that  by  as  a 
matter  of  trifling  importance.  I  recognise  the  full 
right  of  the  Roman  Catholic  clergy  to  address  their 
congregations  ;  to  advise  them  to  canvass  the  merits 
of  candidates  ;  to  tell  them  that  one  man  is  for  the 
country,  and  that  another  man  is  against  the 
country ;  and  to  tell  them  that  this  man  is  in 
favour  of  a  churoh  establishment  which  they  think 
is  more  for  the  beneflt  of  the  people  to  have  dis- 
established ;  to  teli  them  that  another  man,  though 
a  Roman  Catholic  in  profession,  is  yet  playing 
the  game  of  another  candidate  who  is  against  the 
interests,  in  that  respect,  of  the  Roman  Catholic 
population;  nay,  more,  I  would  not  hold  a  very 
hard  and  fast  line  as  to  language  which,  in  excited 
times,  might  be  used  by  Roman  Catholic  eccle- 
siastics or  by  civilians.  They  may  be  impatient; 
they  may  be  zealous ;  they  may  be  wrathful,  pro- 
vided they  do  not  surpass  the  bounds  of  what  is 
known  to  be  legitimate  influence.  I  heard  nothing, 
as  reported  in  the  discourse  of  the  right  reverend 
prelate,  which  at  all  surpassed  those  bounds.  There 
wtts  no  threat  to  suspend  or  refuse  the  rites  of  the 
church ;  there  was  no  play  upon  the  superstitious 
feelings  of  the  people. 

The  learned  judge  found,  therefore,  that  the  re- 
spondents were  duly  returned,'  and  that  corrupt* 
practices  had  not  extensively  prevailed. 


GREENOCK  ELECTION  PETITION. 
(Before  Lord  Baboaplb.) 

Saturday y  Feb,  13,  1869. 

Polling  places— Irregularity — Miacarriage-^  Communi- 
cation of  polling  booth  with  public  house — Duties  of 
town  dark. 

The  simple  fad  that  a  poUing  booth  communicated  with 
a  public  house: 

Held  to  be  no  ground  /or  objecting  to  the  validity  of  the 
return. 

It  was  alleged  against  the  validity  of  the  return  that  the 
sheriff  had  improperly  apportioned  thepoUing  districts : 

Htldy  that  the  statutory  provisions  as  to  poUing  places 
are  difficult  to  read  together,  so  as  to  declare 
what  precisely  are  the  duties  of  the  sheriffs  but  that 
even  had  there  been  an    illegality  committed  in  this 
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respect,  it  was  not  cf  sufficient  weight  to  upset  the 
election. 

The  town,  clerk  having  express  duties  to  perform  in  con» 
uection  with  the  election : 

Held,  that  information  and  assistance  and  advice  ren- 
dered by  him  to  the  sheriff  could  not  affect  tlie  return. 

The  statutory  provisions  discussedy  and 

Semble^   the  sheriff  has  a  lotitade   in  fixing  upon  the 
polling  places. 

Lord  Babcaplb  (after  some  introductory  remarks) 
said :— The  portion  of  the  case  which  has  been  the 
subject  of  a  suppLementary  argument  at  the  end  of 
the  proceedings  is  so  entirely  separate  from  the  rest 
of  it,  that  I  think  I  shall  most  conyeniently  deal 
vith  it  by  expressing  my  opinion  upon  that  matter 
at  first,  before  going  into  the  other  things  which  re- 
quire a  consideration  of  the  evidence.    The  facts  of 
tile  case  upon  that  part  of  it  are  substantially  not 
disputed  ;  and  the  question  is,  in  so  far  as  I  hare  to 
consider  it,  simply  whether  there  was  such  a  mis- 
carriage at  the  last  election  in  Greenock,  in  refer- 
ence to  the  arrangements  of  polling  places  and  of 
polling  districts,  as  has  vitiated  and  invalidated  the 
election.    Except  for  the  purpose  of   determining 
that  question,  it  is  unnecessary  that  I  should  either 
direct  my  mind  to  the  subject,  or   pronounce  any 
opinion  upon  it.    There  were  objections  stated  to 
the  course  taken  by  the  sheriff  in  this  matter,  some 
of  which  have  not  been  referred  to  in  the  argu- 
ment, which   I   may  just   state,   because   it  will 
be    satisfactory  to    the    parties,    I    think,   that  I 
should  allude,  in    a   single   word,   to  the    whole 
of  them.     There  was  first  of  all  an  objection  taken 
in  respect   that  it    was    alleged  that  one   of   the 
polling  booths  or  rooms,  in  the  first  ward,  I  think 
it  was,  was  connected  with  a  public  house ;  that  is 
to  say,  that  there  was  direct  access  from  the  one 
to  the  other.    That,  I  think,  has  been  disproved  in 
point  of  fact.    I  believe,  if  I  remember  rightly,  it 
was  not  stated  in  the  original  petition.    I  ruled, 
therefore,  that  it  could  not  be  gone  into  as  a  sepa- 
rate subject  of  investigation.    But  in  the  course  of 
the  investigation  into  other  matters  it  did  appear 
(and  I  think  it  is  just  as  well  that  it  should  have 
appearedjy    that  in    point  of    fact  there  was  not, 
in    my   judgment,    at    least,    any  ground    what- 
ever for  having  entertained  that  objection.     Then 
it    was    objected  that   the   sheriff,  in    the  course 
of  making  those  arrangements,  had  communicated 
with,  and  taken  more  or  less   the  assistance  and 
advice  of,  the  town  clerk ;  and  that  was  said  to  have 
Deen  objectionable,  I  suppose,  the  more  especially 
from  some  idea  that,  as  one  of  the  candidates  was, 
or  had  recently  been,  the  provost  of  the  burgh  (and 
I  believe  he  was  still  the  provost  of  the  burgb  at 
the  date  of  the  election),  there  was  a  sort  of  impro- 
priety in  communicating  with  the  town  clerk  upon 
that  ground.    I  certainly  cannot  conceive  that  this 
is  a  matter,  however,  upon  which  I  could  base  my 
judgment  to  the  effect  that  there  was  an  illegality 
committed.     But   I    may   say,    that    upon    that 
point    of    the    case    I     have    no    doubt    what- 
ever.   The    town    clerk    has   express   duties    to 
perform  in  this  matter  of  the  providing  of  places  in 
which  to  poU ;  and  by  the  very  last  provision  which 
which  we  have  upon  the  subject,  that  in  theBeform 
Act  of  last  year,  new  duties  are  imposed  upon  him, 
or  new  instructions  are  given  to  him,  which  imply 
that  he  is  still  a  public  officer  responsibly  charged 
with  some  duties  in  this  matter,  who  is  bound  to 
discharge  them  aright,  and  who  will  be  looked  to  as 
the  party  responsible  to  do  so.    I  cannot  conceive 
that  the  sheriff  did  anything  that  could  be  looked 
upon  as  illegal  in  communicating  with  that  public 
officer.    He  was  entitled  to  have  his  assistance.   He  ^ 


was  entitled  to  require  from  him  all  the  assistance 
which  he,  as  town  clerk  of  the  burgh,  could  give 
him  in  the  matter;    and  I  must  assume,  and  no 
reason  has  been  suggested  why  I  should  not  assume, 
that  he  might  have  relied  upon  him,  and  probably 
did  rely  upon  him,  with  entire  and,  for  anything  I 
know  or  believe,  well-grounded  confidence,  that  he 
would  get  nothing  but  such  assistance  in  the  matter 
as  one  responsible  public  officer  ought  to  give  to 
another.     From  the  very  outset  of   the   present 
system    of    election,  the  town  clerk  has   been  a 
person    who    was    charged    with    duties    in    the 
matter    of    providing    polling    places    in    burghs. 
Indeed,  originally,  by  the  Reform  Act  of  1832,  he 
was    the    sole     party    who    had    any    functions 
to  perform  in  that  respect,  and  he  was  to  make  the 
division.    I  do  not  know  whether  it  was  suggested 
at  the  Bar  or  not ;  but  I  do  not  understand,  or  think 
that  the  27th  section  of  the  original  Reform  Act  hss 
been  repealed.    It  has  been  modified  and  added  lo 
by  supplementary  provisions  in  subsequent  Acts; 
but  I  think  it  remains  there  as  the  basis  of  the 
whole  thing  ;  showing  that  the  town  clerk  is  a  per- 
son who,  as  ho  has  duties  to  perform  in  the  matter, 
might  well  be  consulted  and  called  upon  to  give 
advice  by  the  sheriff.    Then,  the  third  ground  of 
objection,  and  that  which  has  been  the  subject  of 
argument,  is  in  regard  to  the  arrangements  which 
were  made  by  the  sheriff;  and  those,  as  I  under- 
stand them,  seem  to  have  been  of  this  kind :  that 
taking  the  wards  as  they  had  been  fixed  last  year,  I 
mean  in  1868    under  the  provisions  of  the  Act  for 
dividing  burghs  into  wards,  it  being,  in  point  of 
fact,  identical,  or  nearly  so,  with  the  wards  which 
have  prevailed  here  ever  since  the  time  of   the 
Municipal  Reform  Act  in  1884, 1  think  it  was,  the 
sheriff  did  not,  while  he  increased  the  numbtf  of 
polling  places  or  polling  booths  (call  them  which 
you  will),  increase  the  number  of  districts,  but  ap- 
pointed   a   certain    number    of    rooms  or  other 
places    at    which    the    poll    was    to    be    taken 
within  each  one  of  those  districts.    In  the  first 
district,  which  is  the  largest,  he  appointed  four; 
and    then    it    is    said,  and    I    understand    it   to 
be  quite  admitted  in  point  of  fact,  that  further; 
in  appointin^thosc  polling  places  within  that  dis- 
trict he  did  not  assign  the  persons  being  voters, 
living  within  particular  portions  of  each  district,  to 
each  new  polling  place,  but  he  divided  the  entire 
list  of  voters  in  the  district  by  taking  them  alpha- 
betically, and  transferring  a  portion  of  the  alphabet 
to  one  polling  place  and  another  portion  of  the 
alphabet  to  a  second,  and  so  on.    Now,  it  is  said, 
and  was  argued  with  great  ingenuity  and  withgraat 
force  by  Mr.  Christie,  that  that  is  not  acting  upon 
a  sound  construction  of   the  statutory  provisions 
upon  which  this  matter  proceeds.    I  do  not  think  it 
is  incumbent  upon  me  at  present  to  pronounce  any 
judgment  upon  that  point.     Those  are  provisions 
which  I  rather  think  are  not  easily  all  read  together; 
and  if  my  memory  does  not  deceive  me,  even  so 
long  ago  as  very  soon  after  the  pasting  of  the  Re- 
form Act  of  1882,  it  was  found  that  upon  that  sab- 
ject,  in  the  27th  clause  of  it  there  were  provisions 
which  it  was  difficult  to  work  out  and  <^fficult  to 
read  together,  and  especially  difficult  to  apply  in 
burghs  as  in  counties.    The  truth  of  the  matter  is, 
that  "  polling  places,"  with  reference  to  counties,  is 
an  expression  which  has  always  had,  and  to  some 
extent  always  must  have,   a  somewhat  different 
meaning  from  that  which  it   has  to  burghs.    A 
polling  place  in  a  county  is  very  commonly  a  town 
— and  within  that  town,  no  matter  where  the  poUing 
booth  may  be  situated,  it  is  still  at  the  same  polling 
place.    But  then  there  is  nothing  of  that  sort  in 
ordinary  burghs,  unless  you    conceive  that  which 
has  not,  I  believe,  in  Scotland  been  at  all  conmioo, 
that  you  haye  in  ODe  of  the  oentral  bozghs  a  ptrti- 
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colar  pnl>Uc  place,  which  has  by  use  or  by  mieap- 
preheiwion  of  the  statute  from  1832  downwiurds, 
been  always  used  as  the  polling  place  of  that 
bargh.  But  the  much  more  ordinary  thing,  and 
that  which  the  statates,  eren  in  their  more  recent 
proTisiona,  seem  to  point  to  is,  that  in  burghs 
the  place  for  taking  the  poll  must  necessarily 
be  more  or  less  fluctuating,  because  it  is  either  to 
be  a  temporary  booth  erected  where  the  public  au- 
thorities may  find  a  convenient  ipace  for  doing 
10,  which  disappears  whenever  the  election  is  over, 
or  it  is  to  be  a  room  hired  for  the  purpose  from 
any  person  who  has  a  room  convenient  to  be  hired 
for  that  purpose  at  that  time,  that  is  to  say,  it 
is  very  generally  either  a  booth  upon  a  piece  of 
gnraod  which  mav  happen  to  be  vacant  at  the 
time,  or  it  is  a  snop  or  room  ur  other  building 
wiach  at  the  time  happens  to  be  untenanted. 
Iliat  implies  that  necessarily  there  must  be  some 
degree  of  flactuatton ;  and,  therefore,  I  do  not 
know  that  I  can  say  that  I  think  that  there  is  any 
Yery  precise  rule  which  can  be  adopted  by  the  public 
oflicers  who  have  the  charge  of  carrying  out  those 
provisions.  I  rather  think  that  he  has  a  latitude. 
I  have  no  doubt  it  has  always  been  acted  upon,  and 
I  rather  think  that  that  latitude  is  wiUiin  the 
statutes  themselves.  But  the  real  question  which 
I  hsTe  to  decide  ia,  whether  anything  has  been 
done  in  this  matter  by  the  sherifif  npon  the  pre- 
sent occasion  which  is  to  invalidate  the  election. 
Now  that  is  a  very  serious  question  indeed.  To  in- 
validate an  election — to  put  a  town,  and  a  large 
town,  with  a  great  population,  and  a  vast  number 
of  voters  like  this,  to  the  necessity  of  having  a 
second  election  in  consequence  of  a  mere  miscarriage, 
is  no  light  thing  ;  because  I  must,  of  course,  look  at 
this  matter  altogether  apart  from  the  rest  of  the 
case,  and  I  must  treat  this  exactly  as  if 
there  were  no  other  complaint  at  all  except  of 
this  as  an  illegality  committed.  Now,  in  the  first 
place,  I  am  by  no  means  satisfied  that  there  was  any 
Okfality  at  aU ;  but,  in  the  next  place,  I  am  quite 
tatistied  that  if  there  was  to  any  extent,  a  contra- 
vention of  those  statutory  provisions,  if  they  were 
not  carried  out  precisely  (for  that  is,  as  it  appears 
to  me,  the  utmost  that  can  be  said  about  it),  they 
are  provisions  of  such  a  kind  that  it  would  require 
that  something  much  more  should  be  made  out  than 
merely  that  they  were  transgressed  in  good  faith, 
and  without  any  serious  consequence,  in  order  to 
invalidate  an  election.  Whether  I  look  to  any  evi- 
dence which  is  before  me,  or  to  anything  which  is 
SQggested  by  the  nature  of  the  question  which 
arises  upon  this  alleged  miscarriage,  it  appears  to 
me  that  there  ia  not  the  alightest  ground  to  believe 
that  it  did,  to  any  extent,  affect  the  fairness  of  the 
dection  which  was  held  here  in  November.  I  can- 
not see  how  it  should  have  done  so.  On  the  con* 
tiiry,  although  I  am  not  bound  to  judge  of  that, 
and  do  not  judge  of  it,  and  certainly  am  not  in  a 
good  position  to  judge  of  it,  nevertheless  I  see 
nothing  whatever  to  lead  to  the  conclusion  that  the 
sheriff  is  not  perfectly  right,  at  least  in  this :  that 
his  arrangements  were  such  as  were  best  calculated 
for  bringing  about  those  ends — of  a  tranquil  and 
quiet,  and  an  easily  managed  election,  which  it  was 
his  doty,  as  sheriff*  of  the  county,  so  far  as  he  inter- 
fered or  had  to  interfere  in  the  matter,  to  endeavour 
to  accomplish.  Upon  these  grounds,  into  which  I 
need  not  go  more  fully,  I  have  no  hesitation  in  hold- 
ing that,  in  so  far  as  any  question  arises  before  me 
hoe,  there  has  not  been  a  ground  made  out,  in 
respect  to  this  matter  of  the  polling  places,  on  which 
Icottld  hold  that  the  sitting  member  was  not  duly 
letamed.  If  there  is  any  question  in  regard  to  this 
matter  beyond  that,  it  is  not  a  question  for  this 
place,  but  it  is  a  matter  which  I  presume  the  sheriffs 
of  Sootland  have  had  occasion  to  consider  before, 


and  in  regard  to  which  what  has  taken  place  at 
present  may  lead  them  to  reconsider  and  to  take  the 
best  and  most  authoritative  advice,  and,  if  neces- 
sary, to  get  some  more  clear  statutory  provisions, 
in  order  to  put  an  end  to  all  possible  doubt  upon 
the  subject. 

On  the  other  evidence  as  to  the  allegations  in  the 
petition,  the  learned  judge  decided  in  favour  of  the 
respondent. 


V.  C.  STUABT'S  C0T7BT. 

Beported  by  Edwabd  Winslow,  Esq..  Barrister-at-Law. 

Feb.  19  and  20, 1870. 
Barbham  v.  Hall. 

Practice—Nui3ance'-25  ff  26  VicL  c.  i2—Jttnsdietion, 

A  bill  to  restrain  a  nuisance  is  within  the  provisions  of 
25  ^  26  VicU  c  42,  and^  unless  the  case  is  an  excep- 
tional  one,  the  court  will  not  require  the  plaintiff  to 
establish  his  right  before  a  Jury  at  law, 

A  brick-kiln,  sufficiently^  near  a  dwelling-house  to  affect 
it  with  stnoke,  is  a  nuisance,  and  the  owner's  prescrip- 
tive right  to  another  Hln,  nearer  to  the  house,  and 
almost  in  a  line  with  the  kiln  complained  of,  cannot  be 
urged  as  a  reason  for  the  courts  not  granting  an 
injunction. 

This  bill  was  filed  for  an  injunction  to  restrain  the 
defendant  from  using  two  brick-kilns,  called  respec- 
tively the  new  kiln  and  the  old  kiln,  in  such  a  way 
as  to  be  a  nuisance  to  the  plaintiff,  his  family,  and 
property. 

The  facts  were  shortly  these : — The  new  kiln  had 
been  recently  constructed  by  the  defendant  at  a 
distance  of  about  100  yards  in  front  of  the  plaintiff's 
house.  The  old  kiln  had  been  worked  by  the  de- 
fendant for  upwards  of  fifty  years.  It  stood  nearer 
to  the  house,  and  almost  in  a  line  with  the  new 
kiln,  and  the  plaintiff's  evidence  went  to  show  that 
when  th(r  wind  blew  from  the  quarter  in  which  the 
kilns  were  situated  it  carried  the  smoke  from  both 
kilns  over  the  plaintiff's  house  and  grounds. 

The  case  generally  made  by  the  bill  was  that  l^he 
two  kilns  together  constituted  a  sufficient  nuisance 
to  call  for  relief  f iDm  this  court.  At  the  bar,  how- 
ever, the  plaintiff  abandoned  so  much  of  his  case  as 
related  to  the  old  kiln,  being  of  opinion  that  the 
uninterrupted  user  of  it  by  the  defendant  for  so 
many  years  had  legalised  his  otherwise  untenable 
position. 

The  cause  now  came  on  by  way  of  motion  for  a 
decree  for  a  perpetual  injunction.  The  evidence 
with  respect  io  the  alleged  nuisance  was  very  volu- 
minous and  contradictory,  but  the  legal  point  in 
dispute  mainly  turned  upon  the  defendant's  right 
to  an  issue  to  have  the  question  tried  before  a  jury 
at  common  law. 

Oreene,  Q.  C.  and  Hodden,  for  the  plaintiff,  were 
stopped  by  the  court. 

Karslake,  (^  C,  and  B,  B  Rogers  for  the  defen- 
dant contended  that  the  kiln  could  not  be  considered 
a  nuisance,  or  at  any  rate  a  sufficient  nuisance  to 
call  for  the  interference  of  the  court.  It  was  no 
ordinary  kiln,  but  a  Dutch  one,  and  the  evidence 
went  to  show  that  there  was  neither  smoke  nor 
effluvia  emitted  from  it.  But  even  if  there  were, 
considering  what  the  plaintiff  had  come  to  endure 
and  must  continue  to  endure  from  the  old  kiln,  he 
could-  not  complain  of  the  mere  addition  of  the  new 
kiln  as  a  nuisance.  Further,  the  defendant  was 
entitled  to  have  an  issue  granted  to  try  the  question 
of  nuisance.  The  Act  of  1862  (2d  &  26  Vict.  c.  42), 
which  was  framed  with  a  view  to  the  convenience  of 
the  suitors  of  Ais  court  generally,  (empowered  the 
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court  in  cases  of  disputed  fact  (like  the  present) 
which  could  be  more  conreniently  tried  by  a  jury  at 
common  law,  to  grant  an  issue  for  that  purpose. 
The  recent  authorities  on  the  subject  went  to  show 
that  where  the  court  was  satisfied  that  the  ad- 
ministration of  justice  could  be  more  conveniently 
exercised  by  a  court  of  law,  it  granted  an  issue  ;  in 
fact  it  had  been  held  in  a  similar  case,  Crvmp  v. 
Lambert,  L.  Rep.  8  Eq.  409  ;  17  L.T.  Rep.  N.  S.  133, 
by  Lord  Chelmsford,  overruling  the  Master  of  the 
Rolls,  that  if  a  defendant  wished  an  issue  he  was 
entitled  to  it  as  a  matter  of  right.  The  case  had  not 
been  reported  on  appeal,  but  that  was  the  effect  of 
the  decision.    They  also  referred  to 

Coolce  V.  Forbes,  L.  Rep.  5  Eq.  166 :  17  L.  T.  Rep. 
N.  S.  371 ; 

WalUr  V.  Selfe,  4  De  G.  &  Sm.  315 ; 

Eaden  v.  Firth,  1  H.  &  M.  378 ; 

Morgan's  Chancery  Practioe. 

The  Vice-Chakcbllor.— I  will  not  trouble  you, 
Mr.  Greene,  to  argue  the  question  of  the  plaintiffs' 
right  to  an  injunction,  but  I  should  like  to  hear  you 
upon  the  point  affecting  the  defendant's  right  to 
have  an  issue  granted. 

Greene,  Q.  C,  submitted  that  the  modern  practice 
and  authorities  were  entirely  opposed  to  granting 
an  issue  except  in  cases  of  manifest  convenience  to 
the  parties  in  the  suit,  and  then  only  when  it  was 
at  the  wish  of  all  the  parties.  The  word  "  conve- 
niently" in  the  Act  of  1862  had  reference  to  the 
convenience  of  the  suitors  in  the  particular  case  in 
which  the  application  was  made,  and  not  to  the 
interests  of  the  general  body  of  the  suitors  of  the 
court.  The  Act  provided  in  most  positive  terms 
that  this  court  should  decide  every  question  of  law 
and  fact  arising  out  of  a  cause  before  it ;  and  in  an 
exceptional  clause  it  also  provided  for  certain  ex- 
ceptional cases,  but  the  present  was  not  one  of  them. 
Lord  Westbury,  in  Younp  v.  Femie,  1  De  G.  J.  &  S. 
853 ;  10  L.  T.  Rep  N.  S.  861,  in  construing  the 
statute,  laid  it  down  as  a  rule  that  all  cases  of  this 
description  were  for  the  future  to  be  heard  and  de- 
cided by  this  court.  That  case  had  been  followed 
by  other  authorities,  and,  in  fact,  the  rule  as  laid 
down  by  Lord  Westbury  had  become  the  recognised 
practice  of  the  court.    He  also  ciled 

Inchhald  v.  Ba/rri/ngton,  L.  Rep.  4  CH.  App.  388 ; 

The  Directors  of  the  Imfperial  Qas  Light  and  Coke 
Compan/y  v.  BroadJbent,  7  H.  of  L.  Cas.  607. 

The  Vigb-Ghancbllor.  —  In  this  case,  the 
question  is,  whether  the  brick-kiln  (which 
may  be  called  the  second  brick-kiln,  or  the 
new  brick-kiln)  built  within  one  hundred  yards 
and  in  front  of  the  plaintiff's  house  is,  or  is  not  a 
nuisance.  Prima  facie,  a  brick-kiln  within  a 
hundred  yards  in  front  of  a  mansion-honse,  would 
be  a  nuisance  unless  the  process  used  for  burning 
the  bricks  was  one  of  an  unusual  kind.  This  is  a 
Dutch  brick-kiln,  and  it  has  been  argued,  that  the 
injury  and  nuisance  from  a  kiln  of  this  description  is 
less  than  the  nuisance  from  an  ordinary  brick-kiln. 
That  argument  is  answered  to  my  mind  by  the 
weight  of  evidence  on  behalf  of  the  plaintiff,  which 
shows,  that  whatever  difference  of  construction 
there  may  be  between  a  Dutch  brick-kiln  and  an 
ordinary  brick-kiln,  yet  that  burning  bricks  in  a 
Dutch  kiln  occasions  smoke  and  effluvia  which  to  a 
house  sufficiently  near  to  be  affected  by  it,  is  a 
nuisance.  Mr.  Dugald  Campbell,  a  gentleman  who 
has  been  for  twenty  years  the  Lecturer  on  Chemis- 
try at  the  University  College  in  London,  and  who  is 
familiar  with  the  wbrking  of  brick-kilns  of  both 
constructions,  has  given  evidence  on  the  subject, 
and  in  his  affidavit,  he  says,  "No  kiln  that  I 
have  ever  seen  or  read  any  description  of,  or 
yrith  the  construction  of  which  I  am  acquainted. 


consumes  its  own    smoke,    or   nearly^  so,  and  ia 
particular,    I  say  most  positively,  that  it  is  im- 
possible for  a  Dutch  kiln,  or  a  kiln  constructed 
on  the  principle  thereof,  to  do  so.    In  fact  there  is 
no  peculiarity  or  difference  in  this  respect,  viz.,  that 
of  consumption  or  emission  of  smoke  and  effluvia, 
between  the  Dutch  kiln  and  an  ordinary  or  rect- 
angular kiln  commonly  used  in  Nottinghamshire^ 
Suffolk,  or  other  English  counties.     In  that  respect 
they  are  all  alikb,   and  those  called  Dutch  kihis 
emit  as  much  smoke  and  effluvia  as  other  kilns  of 
the  same  capacity  and  number  of  furnaces."    The 
positive  evidence  of  the  witnesses  for  the  plaintiff 
as  to  the  acutal  existance  of  a  degree  of  smoke  and 
vapour  from  this  brick-kiln,  proves  that  it  is  ss 
offensive  as  might  have  been  expected.    It  has  been 
said,  with  respect  to  the  scientific  evidence,  thst  Mr 
Campbell  never  saw  this  brick-kiln ;  but  to  my  mind 
that  has  no  weight  whatever,  for  the  evidence  of 
the  plaintiff's  other  witnesses,  persons  living  in  the 
neighbourhood,  shows    that  what   Mr.  Campbell, 
from  his  knowledge  of  brick-kilns  says  might  have 
been    expected,    actually    occurs.     The   plaintiff's 
evidence,  however,  is  met  by  that  of  witnesses  oa 
the  part  of  the  defendant,  who  swear  that  owing 
either  to  the  peculiar  construction  of  this  Dutch 
kiln,  or  something  else,  no  smoke,  but  only  a  sUgfat 
flickering  blue  vapour,  issues  from  it.    To  that  evi- 
dence I  attach  little  or  no  importance.   I  think  that 
if  this  Dutch  kiln  is  worked  in  the  ordinary  way, 
it  is  impossible  that  it  can  be  used  without  emitting 
the  usual    amount  of    smoke  and  effluvia  which 
occurs  in  the  burning  of  bricks,  and  that  these 
witnesses,  though  they  may  have  seen  nothing  bnt 
a  slight  blue  vapour,  have  seen  it  only  when  the 
kilu  was  newly  lighted.    I  have  no  hesiution  there- 
fore in  saying  that  a  kiln  of  this  description,  within 
a   hundred   yards  of  a  man's  house  is  clearly  a 
nuisance.    I  have  observed  during  the  argument^ 
that  in  questions  of  this  kind,  you  may  get  an  in- 
definite numbe'r  of  people  to  give  negative  evidence, 
to  say  that  they  have  seen  no  smoke,  have  smelt 
nothing,  and  have  observed  no  injury  ;  but  the  posi- 
tive evidence  of  a  man  who  swears  to  the  degree  of 
injury  is  of  much  greater  value  to  my  mind.    I  do 
not  think  it  necessary  to  read  the  passages  of  the 
plaintiff's  affidavit  in   which  he  swears  to   what 
he  has  suffered.    The  facts  themselves  show  that 
what  he  has   suffered  was    likely   to  ensue.     It 
is  said,  however,  and  this  is  rather  a  question  of 
law  than  otherwise,  that  long  before  the  new  brick- 
kiln was  built,  there  exist^  what  is  now  the  old 
brick-kiln,  and  which  is  rather  nearer  the  pkun- 
tiff's  house,  that  that  has  been  submitted  to  for 
years  before  the  plaintiff  took  possession  of  the 
house,  and  that  the  addition  of  this  Dutch  kiln, 
considering  what  the  plaintiff    had  come  to  en- 
dure from  the   old    kiln,    cannot   bo    complained 
of  as  a  nuisance.      That  is  an  argument  that  to 
my    mind    will    not    bear    stating    or    examining 
into.    To  say  that  because  there  is  one  brick-kiln 
which  must  be  submitted  to  as  a  nuisance,  the  addi- 
tion of  another  kiln  must  also  be  submitted  to  is 
preposterous.    The  defendant  has  no  right  to  set- 
off the  existence  of  the  nuisance  against  the  fact 
that  he  has  doubled  the  nuisance  by  erecting  an 
additional  kiln.    Upon  this  point  the  evidence  is 
that  these  kihis  are  sometimes  worked  alternately, 
and  sometimes  together.    The  fact  that  Uiey  are 
sometimes  worked  together  is  quite  enough  to  justify 
the  plaintiff  in  coming  to  this  court  for  its  assist- 
ance. Therefore  I  can  see  nothing  in  the  defendant's 
case,  so  far  as  it  relates  to  the  previous  existence  of 
the  old  kiln,  that  justifies  the  use  of  the  new  kihi 
to  the  extent  stated  in  tlie  evidence.    No  doubt  the 
court  is  bound  to  be  very  cautious  in  coming  to  a 
decision  in  this  case,  because  it  is  not  now  dealing 
with  the  question  whether  there  should  be  an  interim 
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injoDction  until  the  hearing  of  the  cause.    These 
parties,  I  think,  with  great  good  sense,  have  agreed 
to  hire  the  question  between  them  determined  once 
tnd  for  all,  and,  with   that  view,  have  asked  the 
court  now  to  decide  on  the  merits  of  the  case,  as  at 
the  actual  hearing.    The  injunction,  therefore,  to 
he  granted,  if  the  plaintiff  Is  entitled  to  one,  will 
he  a  perpetual  injunction.    Under  the  old  practice, 
wherever  the  right  of  a  plaintiff  seeking  an  injunc- 
tion in  this  court  depended   upon  a  purely  legal 
right,  the  court  almost  invariably  left  the  defendant 
who  was  sought  to  be  restraincKl  to  his  remedy  of 
baring  the  legal  question  discussed  at  law  ;  and  for 
that  purpose  it  was  almost  the  invariable  course  of 
the  court  to  g^rant  an  injunction,  but  to  put  the 
plaintiff  on  terms  to  bring  an  action,  or  otherwise 
to  put  the  question  in  a  course  for  the  decision  of  a 
court  of  law.    Fortunately  for  the  public  that  prac- 
tice has  been  put  an  end  to.    The  oppressive  effect 
of  the  old  law  was  such  that  Lord  Cottenham,  a 
judge  of  the  highest  learning  and  ex];)erience,  once 
said  that  he  thought  there  was  hardly  any  case  of 
injunction  in  which,  if  it  was  sought  to  make  the 
injunction  perpetual,  the  court  could  deprive  the 
d^endant,  if  he  wished  it,  of  having  his  right  tried 
by  an   action   at    law.    The  Act    of    Parliament 
of  1862  has  enacted  in   positive  terms  that  this 
court  shall  decide  every  question  of  law  and  of  fact 
arising  in  a  cause  before  it,  and  of  which  it  has 
cognisance.     My  duty,  therefore,  is  to  decide  this 
question ;  and  if  I  had  any  doubt  upon  my  mind, 
mv  duty  would  be  to  have  it  decided  by  a  jury 
summoned  before  this  court.    The  Act  of  Parlia- 
ment, however,  in  a  clause  of  exception,  provides 
thai  where  the  court  sees  that  it  may  be  more  con- 
venient to  the  parties— for  instance,  in  the  saving  of 
expense  or  delay — to  send  the  case  to  be  tried  at 
the  assizes,  it  is  authorised  to  pursue  that  course. 
The  present  case,  however,  does  not  appear  to  me  to 
he  in  any  respect  an  exceptional  one.     In  Young  v. 
Fernie,  {syp.\  which  was  a  case  of  very  great  impor- 
tance, involving  the  validity  of  a  patent,  and  in 
which  there  were  issues  of  fact  to  be  determined, 
my  opinion  was  that  those  issues  could   be  tried 
before  a  jury  in  London  or  Middlesex  with  a  greater 
chance  of  the  jury  arriving  at  a  proper  decision  than 
if  I  had  summoned  a  jury  in  my  own  court.    Lord 
Westbury,  however,  upon  api)cal,  reversed  my  order 
directing  the  issues  to  be  tried  in  Loudon  or  Mid- 
dlesex, and,  in  so  doing,  stated  what  I  now  consider 
to  be  the  undoubted  law  of  the  court ;  and  I  am 
very  glad  that  it  is  the  law  of  the  court.     What 
Lord  Westbury   saiid  was   this  :    "  I   construe   the 
statute  as  laying  down  the  rule  for  the  future,  that 
these  things  shall  be  heard  and  determined  in  this 
court.    The  proviso  operates  by  way  of  exception 
only  to  the  rule;    and  in  order  to  bring  a  case 
within  the  proviso,  the  court  must  be  satisfied  that 
the  administration  of  justice  in  the  particular  suit 
may  be  more  conveniently  exercised  and  promoted 
by  directing  issues  to  be  tried  by  a  jury  at  the 
assizes,  or  at  any  sitting  in  London  or  Middlesex 
for  the  trial  of  issues  in  the  common  law  courts, 
than  by  completing  the  hearing  and   the  inquiry 
before  itself.    In  a  patent  case  particularly,  and  in 
this  case,  having  regard  to  the  nature  of  the  ques- 
tions raised,  I  do  not  think  that  anything  more 
inconrenient  can   be  suggested  than   that,  where 
there  are  mixed  questions  of  law  and  fact — the 
one  bound  up  with  the  other  and  scarcely  capable 
of  being  separated — an  attempt  should  be  made  to 
cat  the  cause  in  halves,  and  to  send  one  half  of 
it  to  be  tried  by  a  jury  in  a  court  of  common  law, 
reserving  the  other  half  for  determination  in  this 
court.    It  is  impossible  that  any  satisfactory  con- 
clusion can  be  arrived  at  by  that  mode  of  dividing 
an  investigation,  which  should  be  one  and  entire. 
Soch  a  diriiion  often  renders  necessary  a  great 


number  of  proceedings,  a  great  number  of  shif  tings 
to  and  fro,  and  very  frequently  much  expense  aris- 
ing from  misapprehension,  which  might  have  been 
avoided  had  the  court  where  the  matter  originated 
— the  Court  of  Chancery — kept  the  whole  proceed- 
ings in  its  own  hands."  In  this  case  I  consider 
myself,  therefore,  bound  to  keep  the  matter  in  my 
own  hands,  and  if  I  had  sufficient  doubt  upon  the 
question  to  justify  me  in  putting  the  parties  to  the 
expense  of  summoning  a  jury,  a  jury  should  be 
summoned  ;  but  upon  the  weight  of  evidence,  as  I 
have  before  observed,  I  am  satisfied  that  this  brick 
kiln  constitutes  a  nuisance.  Other  cases,  besides 
the  one  I  have  just  referred  to,  have  been  cited  in 
the  course  of  the  arguments,  and  undoubtedly  there 
is  what  would  appear  to  be  a  great  conflict  of 
authority,  but  when  the  matter  is  accurately  ex- 
amined, and  when  due  weight  is  given  to  the  circum- 
stances under  which  the  various  decisions  have  been 
pronounced,  I  do  not  think  there  is  so  much  real 
discrepancy  as  at  first  sight  seems  apparent.  For 
instance,  in  the  case  of  Eaden  v.  Firth  Qsup.)  before 
the  present  Lord  Chancellor,  when  Vice-Chancellor, 
there  are  some  things  which  are  not  very  reconcil- 
able with  what  I  have  just  read,  but  it  is  to  be 
observed  that  that  case  was  decided  without  the 
Vice-Chancellor  having  had  an  opportunity  of 
knowing  what  was  done  in  Yovng  v.  Fernie,  and 
without  that  case  being  cited  at  all.  In  the  next 
place,  that  case  was  decided  under  these  very  sin- 
gular circumstances.  The  plaintiff  did  not  ask  for 
relief  against  a  nuisance  causing  actual  damage 
to  himself  or  to  his  property,  but  merely  to  be  re- 
lieved from  what  he  apprehended  might  prpve  a 
nuisance.  The  Vice-Chancellor  in  that  case  di- 
rected an  issue  to  be  tried  at  the  Liverpool  assizes, 
and  I  must  assume,  as  the  matter  went  no  further, 
that  the  parties  were  content  with  that  decision, 
and  thought  that  a  trial  at  the  Liverpool  assizes 
was  the  best  course.  I  consider  that  the  parties  in 
a  suit  have  a  right  to  judge  for  themselves  as  to  the 
course  to  be  taken;  and  if  in  the  present  case 
both  parties  had  agreed  in  asking  me  to  allow 
the  matter  to  be  tried  by  a  >ury  at  any  assizes, 
before  a  court  of  common  law,  I  should  have  been 
very  much  disposed  to  comply  with  their  wish,  but 
here  the  wish  is  expressed  only  by  one  party,  and 
that  party  the  defendant.  I  ought  to  observe  upon 
another  case  which  has  been  referred  to,  I  mean 
that  case  which  came  first  before  the  Master  of  the 
Rolls,  and  afterwards  before  Lord  Chelmsford. 
There  the  Master  of  the  Rolls,  having  come  to  a 
conclusion  satisfactory  to  his  own  mind,  that 
there  was  a  nuisance  to  an  extent  entitling  the 
plaintiff  to  the  assistance  of  the  court,  granted  an 
injunction.  When  the  case  came  on  upon  appeal 
before  Lord  Chelmsford,  the  evidence  did  not  seem 
to  have  satisfied  him  that  there  was  a  nuisance,  and 
the  weight  of  the  evidence  not  being  sufficient,  and 
the  weight  of  the  authority  of  the  Master  of  the 
Rolls  apparently  not  being  sufficient,  he  reversed 
the  decree.  I  am  only  informed,  however,  of  that 
reversal.  I  cannot  find  any  report  of  the  case  on 
appeal,  and,  in  the  absence  of  that,  I  must  believe 
that  there  was  something  more  before  the  Lord 
Chancellor  than  there  was  before  the  Master  of  the 
liolls.  When  one  judge  finds  that  the  mind  of 
another  judge,  who  has  previously  elaborately  ex- 
amined the  matter,  has  been  satisfied  on  a  question 
of  fact,  it  must  be  something  prodigiously  strong 
that  would  induce  the  second  judge  (however  high 
his  appellate  jurisdiction)  to  attribute  no  weight 
whatever  to  the  circumstance  that  the  matter  had 
been  already  fairly  concluded,  though  in  a  way  not 
satisfactory  to  his  own  mind.  What  is  to  be  con- 
sidered is,  whether  there  were  such  circumstances 
as  justified  an  entire  reversal  of  a  decree  by  a  judge, 
who  on  such  a  matter  had  satisfied  his  own  miiid| 
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and  I  must  oonBider  that  there  was  something  of 
the  kind.  In  the  present  state  of  the  reported  de- 
cision I  can  find  nothing  to  my  mind  in  the  decision 
of  the  Master  of  the  Rolls  that  is  not  sound  law, 
and  a  sound  conclusion  on  the  facts  that  were  before 
him.  That  case  was  cited  to  show  that,  however 
strong  the  opinion  of  the  court  below  may  be  upon 
the  facts,  if  the  defendant  asks  an  issue,  he  is 
entitled  to  it  as  a  right.  I  do  not  believe  that  Lord 
Chelmsford  ever  decided  that  it  was  a  right.  The 
Act  of  Parliament  has  said  that  it  is  a  matter  for 
the  consideration  of  the  court.  It  is  quite  possible, 
for  instance,  that  if  the  present  case  were  to  go  to 
the  Court  of  Appeal,  that  that  court  might  not  find 
its  mind  satisfied,  and  might  direct  a  trial  before  a 
jury,  but  that  jury  would  be  summoned  before  the 
Court  of  Appeal,  or  in  such  way  as  the  court  may 
direct.  The  duty  which  I  have  to  perform  is  to 
decide  whether,  according  to  my  conscience,  this 
plaintiff  has  suffered  injury  from  the  acts  which  are 
complained  of.  Upon  the  evidence  before  me  I  con- 
sider that  the  plaintiff  has  sustained  subsUntial 
injury  to  his  h^th  and  comfort,  and  is  therefore 
entitled  to  a  perpetual  injunction,  and  to  the  costs 
of  the  suit.  The  order  will  be  for  an  injunction  to 
restrain  the  defendant  from  using  the  new  kiln ; 
from  burning  any  other  bricks  in  any  other  than 
the  old  kiln,  so  as  to  be  a  nuisance  to  the  plaintiff  ; 
and  from  using  the  old  kiln,  so  as  to  increase  the 
amount  of  smoke  or  other  effluvia  to  the  injury  of 
the  plaintiff. 

Solicitors  for  the  plaintiff,  Purkiss  and  Perry ^  for 
B.  W.  Jackson,  Haverhill. 

Solicitor  for  the  defendant,    T.  H,  Dixon,    for 
W.  U.  Sains,  Clare,  Suffolk. 


,  monthly  BuboeriptionB  from  its  memben.  m  ahaw«  of  th« 
ultimate  ▼alue  o!  501.  each,  a  stock  or  fund  to  ejft»?J^ 
member  of  the  society  to  reoeiTe  out  of  the  f  anda  thereof 
an  advance  of  the  amount  or  value  of  his  ahafe  thereon,  for 
the  purpose  of  erectinif  a  dwelling-houae  or  purchaang  t 
freehold,  leasehold,  or  copyhold  house,  or  either  real  or 
leasehold  estate,  to  be  secured  by  ^y  p«  mortgage  to  the 
society  until  the  amount  or  value  of  his  share  anau  Mve 
been  fully  repaid  to  the  aoTsiety  with  intereat  or  redempta 
money  thereon,  and  also  all  fines  and  all  other  paymeatg 
incurred  in  respect  thereof.  ,    «  u 

2.  The  buHinesB  and  affidrs  of  the  society  shaU  be  con- 
ducted and  carried  on  by  and  under  the  managem^t  and 
control  of  the  foUowing  officers,  namely,  three  trustoas,  a 
committee  of  not  less  than  ei«ht  or  more  thaai  fifteen 
members,  a  solicitor,  two  auditors,  a  banker  and  a  treaanrer, 
an  actuary,  a  manager,  and  a  secretary. 

The  defendant  Sparrow,  and  two  other  gentlemen 
since  deceased,  were  appointed  trustees,  and  Messrs. 
Sparrow,  Round,  and  Co.,  of  which  firm  the  defen- 
dant Sparrow  was  a  partner,  weie  appointed  banken 
and  treasurers  of  the  society.  Rule  3  of  the  society 
provided  that — 

The  trustees  shall  do  no  act  in  their  official  capacity  bat 
by  the  written  order  and  authority  of  the  committee,  wxA 
order  to  be  signed  by  the  chairman  of  the  meetingat  which 
such  order  is  made,  and  one  other  of  the  members 
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Wednesday,  Jan,  26,  1870. 
MoTB  t;.  Spabrow. 

Building  Bociety— Rules— Powtrt  of  borrowing — Pro- 
missory note  made  by  committee — Composition-deed 
without  cessio  bonorum — Position  of  trustee. 

The  members  of  the  committee  of  a  building  society 
borrowed  money  from  their  bankers  for  purposes  not 
strictly  within  their  borrowing  powers,  and  gave  a  pro- 
missory  note  for  the  amount  borrowed.  Soon  after  the 
transaction  the  company  suspended  business.  On  bill  filed 
by  one  of  the  members  of  the  committee  who  signed  fhe 
note,  against  the  bankers  and  the  other  members  of  the 
society  to  ascertain  his  liability  : 

Held,  that  only  the  persons  who  signed  the  note,  and  the 
persons  who  authorised  the  signatures,  were  jointly 
ana  severally  liable  to  make  good  the  amount. 

One  of  the  parties  liable  on  the  note  had,  some  time  pre- 
vious  to  the  fUing  of  this  bill,  executed  a  composition 
deed  containing  no  cessio  bonorum,  and  the  trustee  of 
this  deed  was  made  a  defendant  in  this  suit : 

Held,  that  as  the  composition-deed  contained  no  cessio 
bonorum,  the  trustee  ought  not  to  have  been  made  a 
party  to  tJie  suit ;  and  that  the  debtor  himself  should 
have  been  made  a  defendant. 

The  plaintiff  in  this  suit,  William  Moye,  was  a 
member  of  a  society  called  the  Halstead  and  North 
Essex  Fermanent  Benefit  Building  and  Endowment 
Association  and  Savings  Institution,  formed  pur- 
suant to  the  Act  of  6  &  7  Will.  4,  c.  32.  The  objects 
and  method  of  management  of  this  society  were 
defined  by  certain  rules,  of  which  the  following 
were  the  most  important : 

1.  The  intents  and  purposes  for  which  this  society  is 
intended  to  be  established  are  declared  to  be,  to  raise  bj 
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presentrand  to  be  attested  by  the  secretary. 

A.  For  the  transaction  of  the  usual  monthly  and  g«Mni 
business  of  tilie  committee,  three  elected  members  ahaU 
be  a  quorum.  ^  .^. 

13.  Any  member  desiring  an  advance  before  he  is  entitted 
to  it  by  rotation,  and  before  the  funds  in  hand  from  sab- 
scriptions  and  repayments  are  sufficient  for  the  purpose, 
may  be  accommodated  therewith,  "  provided  the  "ooe^ 
can  obtain  a  loan  for  such  purpose,  and  provided  su« 
a  member  agrees  to  pay  additional  interest  for  a  ^Kted 
period,  or  until  such  adyance  can  be  made  from  the  fmui 
of  the  society,"  and  in  such  case  preference  ahall  be  given 
to  any  member  who  shall  procure  a  loan  for  the  sooeq' 
to  meet  his  lequired  adyaiioe. 

20.  Any  member  not  having  received  an  advance  who  iny 
be  desirous  of  vrithdrawing  from  the  society,  must  send  a 
written  notice  to  the  manager  of  his  intention  so  to  ^,  at 
least  seven  days  before  the  usual  monthly  meetmg.aiM 
such  withdrawal  will  be  regulated  as  follows :  No  withdrawil 
to  be  permitted  unless  iu  case  of  death,  lunacy,  or  inam^, 
under  twelve  months  from  the  date  of  such  meniberB 
admission :  provided  always  that  the  payment  of  any  deWa 
due  from  tne  society  shall,  if  required,  be  made  before  any 
share  can  be  withdrawn,  and  under  all  circnmstanoas  1^ 
sums  paid  for  withdrawals  shall  in  no  case  exceed  ue 
income  derived  from  the  repayment  of  aharea  ahraady 
advanced  to  members;  and  vrithdrawn  shares  (not 
wholly  subscribed  for)  shall  be  paid  out  in  rotation 
according  to  the  date  of  application  for  their  wtm- 
drawal.  And  in  case  the  expenses  oi  the  society  aad 
any  loss  sustained  by  it  exceed  the  moneys  appropriated 
to  the  management  and  contingent  fund  all  dares  so  to 
be  withdrawn  ahall  be  chaj^r^able  vrith  a  due  proportioa 
of  such  excess  according  to  the  number  of  years  roch  aharea 
ahall  have  been  in  force,  and  this  rule  ahall  equally  apply  to 
members  cancelling  their  unadvuiced  sharos  previously  to 
taking  a  loan  from  the  society. 

21.  The  expenses  of  management  and  any  losaee  that  n»j 
be  incurred  by  the  society  shall  be  defrayed  out  of  m 
management  and  contingeni  fund,  but  if  su^  expemes  and 
losses  be  greater  than  the  amount  of  auch  management  or 
contingent  fund  the  excess  shall  be  borue  equally  by  the 
holders  of  all  advaaced  shares,  and  alao  of  all  unadvanoed 
shares  at  the  time  of  such  deflcienpr  not  wholly  paid  up  fax 
tive,  ten,  or  fifteen  years  respectively  as  the  case  may  b^jn 
proportion  to  the  number  andamount  of  such  shares  respee- 
tiveiy  held  by  each,  and  according  to  the  number  of  yean 
the  same  shall  have  been  in  force. 

The  plaintiff  Moye  was  the  holder  of  five  foUj 
paid-up  uuadTanced  shares  in  this  society.  The 
defendants,  Cheverton  and  Nokes,  were  the  holders 
of  unadvanced  shares  not  fully  paid-up,  and  Dunt 
and  Arnold  were  members  of  the  society  in  respect 
of  advanced  shares  held  by  them,  and  in  respect  of 
which  certain  sums  of  money  were  due  to  the 
society. 

On  the  14th  Dec  1855,  at  a  meeting  of  the  com- 
mittee of  the  society,  at  which  the  plaintiff  and 
several  of  the  defendants  were  present^  the  fol- 
lowing resolution  was  passed : 

Besolvcd— that  the  committee  do,  and  they  are  hereby 
fully  authorised  and  empowered  to  borrow  and  take  up  at 
interest,  not  exceeding  61.  per  cent,  per  annum,  from  any 
person  or  persons  willing  to  lend  and  advance  the  same,  any 
sum  or  sums  not  excecMoing  in  tiie  whole  the  sum  of  SOOOi., 
for  the  purposes  of  the  society,  and  that  the  same  when  so 
borrowed  be  immediately  paid  bgr  the  oommittee  to  tte 
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traasarer  of  the  society,  to  the  credit  of  the  societj.  and 
that  the  faads  and  aesete  of  the  society  be  at  all  times  liable 
to  and  answerable  for  the  money  so  borrowed  and  xxud  over 
in  parsoanoe  of  this  resolution,  and  that  any  five  or  more  of 
the  said  oonunittee  be,  and  they  are  fully  authorised  hereby 
and  empowered  to  ioin  in  the  security  on  behalf  of  them- 
Strives  and  other  the  members  of  the  committee,  for  the 
repayment  of  such  advances,  and  be  fuUy  indemnified 
therefrom  oat  of  the  funds  and  assets  of  the  said  society. 

The  society,  being  in  want  of  money,  borrowed 
200L  from  J.  Stubbing,  for  which  amount  they  gave 
a  promissory  note  made  by  Moye,  Hustler,  Clark, 
Barnard,  and  Crisp,  all  of  whom  were  members  of 
the  committee. 

On  the  14th  Jan.  1867,  Barnard  executed  a  deed 
of  composition  in  the  manner  required  by  the  pro* 
Tisions  of  the  Bankruptcy  Act  1861,  of  which 
John  Nicholls  was  the  trustee.  The  committee 
also  borrowed  from  Stubbing  800/.  in  addition  to  the 
200/.  secured  V>  lum  by  the  note. 

In  August  1868  Stubbing  commenced  an  action 
against  the  plaintiff  in  the  Court  of  Queen's  Bench 
to  recover  the  200/.,  with  interest  due  on  the  note; 
and  the  plaintiff,  being  advised  that  he  had  no 
defence  to  the  action,  paid  Stubbing  229/.  13s.  id. 
for  principal,  interest,  and  costs.  Stubbing  also 
required  payment  of  the  800/.,  and  accordingly  a 
special  committee  meeting  of  the  society  was  held 
on  the  lith  Feb.  1861,  at  which  the  pUdntiff  Moye 
and  the  defendant  Morris  and  one  Robert  Sargeant 
were  present,  the  following  resolutions  were  passed : 

Tha;t^e  committee  do  and  they  are  hereby  fully  author- 
iied  to  borrow  and  take  up  at  the  current  rate  of  interest 
the  sum  of  800{.  for  the  purposes  of  the  society,  and  that  the 
same,  when  so  borrowed,  be  immediately  paid  by  the  com- 
mitt'ee  to  the  treasurer  of  the  society  to  the  credit  of  the 
society,  and  that  the  funds  and  assets  of  the  society  be  at 
aU  times  liable  to,  and  answerable  for  the  sums  so  borrowed 
sad  paid  over  in  pursuance  ofltbis  resolution ;  and  that  any 
three  or  more  of  the  said  committee  be  and  are  hereby 
folly  authorised  and  empowered  to  join  in  the  secnritj/  on 
behalf  of  themselves  and  other  members  of  the  committee 
for  the  repayment  of  such  advances,  and  be  fully  indemnified 
therefrom  out  of  the  funds  and  assets  of  the  society. 

That  the  sum  of  80uL  be  forthwith  paid  to  Mr.  John 
Stabbing  in  discharge  of  the  note  of  hand  due  to  him  from 
this  society  for  that  amount. 

That  in  the  event  of  the  bankers  of  the  said  society, 
Kessrs.  Sparrow  and  Co.,  advancing  the  said  sum  of  800l., 
the  committee  be  and  are  auth-'rised  hereby  to  deposit  their 
title-deeds  and  writings  uf  the  said  society  as  a  security  for 
the  repayment  thereof,  and  for  auy  other  sums  of  money 
which  may  be  now  due  to  the  said  bankers. 

The  money  was  advanced  by  the  bankers  and 
paid  to  Stubbing,  and  the  repayment  thereof,  to- 
gether with  the  sum  of  450/.,  previously  advanced, 
was  secured  by  a  promissory  note  ft)r  the  sum  of 
1250/.  made  by  the  plaintiff  Moye,  and  by  Tortway, 
Hustler  and  Sargeant,  all  members  of  the  com- 
mittee, and  given  with  the  privity  and  authority  of 
Morris.  They  also  deposited  with  the  bankers,  by 
way  of  equitable  mortgage,  the  title-deeds  then  in 
their  p(>s.«e88ion  of  certain  cottages  and  houses 
mortgaged  to  the  society  by  its  members  to  secure 
repayment  of  advances  made  to  them,  together  with 
the  following  memorandum : — 

We,  the  underaigned,  William  Moye,  of  Halatead,  in  the 
comity  of  Essex,  innkeeper,  Charles  Portway,  of  the  same 
place,  ironmonger,  William  Octiviun  Uustlor,  of  the  same 
place,  gentieman,  and  Kobert  Sargeant,  of  the  same  place, 
baker,  four  of  the  members  of  the  committee  of  the  Hal- 
stead  and  North  Essex  Permaneut  BeneHt  Builditig  Society, 
do  hereby  declare  that  we  have  previously  to  the  signing 
heraof  deposited  in  the  hands  of  Messrs.  Sparrow,  Tulfhell, 
and  Co.,  of  Chelmsford,  Braintree,  and  elsewhere,  in  the 
county  of  Essex,  bankers,  the  several  deeds  and  writings 
xelating  to  the  premises  mentioned  in  the  schedule  here- 
under written,  as  and  by  way  of  security  for  the  sum  of 
l£iUi.,  in  which  we  are  now  indebted  to  them  upon  a  oertain 
voaassoTj  note,  bearing  even  date  herewith,  aud  borrowed 
^  OS  of  them  as  members  of  the  said  society,  and  for  and 
on  behalf  of  the  said  society,  or  upon  the  general  banking 
aooount  of  the  said  society  overdrawn,  or  which  may  at  any 
time  hereafter  be  due  by  the  said  society  to  them. 

Some  portions  of  the  property  comprised  in  the 
equitable  mortgage  were  sold,  and  the  proceeds 
were  applied  by  the  defendant  Sjwurrow  towards 
payaienl  of  the  debt  of  1260/.    The  bankers  alleged 


that  there  waa  still  a  sum  of  650/.  due  on  the  promis- 
sory note,  for  which  they  threatened  to  sue  the  plain- 
tiff at  law.  The  bankers  also  alleged  that  they  had 
given  up  the  memorandum  of  deposit  to  the  secre- 
tary of  the  society,  and  that  the  deeds  were  locked 
up  with  other  muniments  of  the  society  in  a  box 
which  the  bankers  held,  and  of  which  they  had  not 
the  key. 

Sargeant  became  insolvent  in  1867.  The  business 
of  the  society  had  been  suspended  since  Sept.  1867, 
but  as  the  members  of  the  society  were  less  than 
seven  in  number,  it  could  not  be  wound-up  upon 
a  petition  under  the  Companies  Act  1862. 

The  defendants  had  threatened  to  sue  the  plaintiff 
at  law,  and  the  bill  in  this  suit  prayed  that 
they  might  be  restrained  by  injunction  from  pro- 
ceeding at  law  against  the  plaintiff  in  respect  of 
the  promissory  note  for  12507. ;  that  the  note  should 
be  corrected  so  as  to  express  the  true  agreement 
and  intention  of  the  parties  ;  that  an  account  might 
be  taken  of  all  dealings  between  the  society  and  the 
defendant  Sparrow  as  the  trustee  thereof,  and  the 
bankers  as  treasurers  and  bankers  of  the  society  ; 
that  the  validity  of  the  equitable  mortgage  might 
be  determined ;  that  provision  might  be  made  for 
payment  of  the  note  for  1250/.,  and  any  other  sums 
due  to  the  bankers,  and  for  the  amounts  due  to  the 
plaintiff  and  other  creditors  of  the  society  out  of  the 
assets  thereof,  and  by  means  of  contributions  from 
persons  liable  as  contributories  to  the  society ;  and  that 
in  the  event  of  the  assets  and  contributions  proving 
inadequate  for  the  satisfaction  of  the  debts,  the  rights 
and  liabilities  of  the  pUintiff  and  the  other  makers 
of  the  note  might  be  ascertained  and  declared,  and 
that  the  bankers  should  assign  to  the  plaintiff  and 
his  co-sureties  all  securities  in  their  hands,  and  that 
the  society  might  be  wound-up. 

Kay,  Q.  C,  Frvj  Q.  C,  and  L,  Field  for  the  plain- 
tiff.—The  plaintiff  was  entitled  to  an  assignment  of 
all  the  securities  which  the  bankers  held,  including 
the  equitable  mortgage.  The  plaintiff  and  his  co- 
makers of  the  promissory  notes  signed  them  only 
as  agents  for  the  society.  The  bank  had  always  dealt 
with  the  society  so  as  to  accept  them  as  the  principal 
debtors  and  in  exoneration  of  the  personal  liability 
of  the  makers,  and  therefore  the  defendants  should 
be  restrained  from  suing  the  plaintiff  at  law  on  the 
note  for  1250/. 

Laing  v.  Reid,  21  L.  T.  Eep.  N.  S.  773;  L.  Eep. 
5  Ch.  4. 

Eddisy  Q.  C.  and  J.  VV,  Chitty  for  the  bankers 
and  several  other  defendants. 

Alfred  Bailey  for  Stratton. 

Horton  Smith  for  Nicholls.— Nicholls  ought  not  to 
be  a  party  to  the  suit,  he  being  merely  a  trustee 
of  a  composition -deed  under  the  197th  section  of 
the  Bankruptcy  Act  1861. 

Re  Carlisle  Canal  Compa/ny,  13  L.  T.  Eep.  N.  S.  70 ; 

Ex  parte  Uollaiul,  19  L.  T.  Rep.  N.  S.  4iiO ; 

Smith  V.  i^aunders,  W.  N.  1867,  p.  154 ; 

Ex  parte  Willnwt,  L.  Rep.  2  Ch.  795  ; 

Be  Richmond  Uill  Hotel  Company,  16  L.  T.  Rep. 
N.  S.  786 ;  17  L.  T.  Rep.  N.  S.  188 ;  38  L.  J., 
N.  S.,  541,  Ch. ; 

Ex  parte  Mendel,  1  De  G.  J.  A  S.  330 ; 

Ex  paHe  Halliday,  2  De  G.  J.  &  S.  312. 
There  was  no  cessio  bonorum.    Nicholls  was  not  a 
trustee  of  thj  property  of  the  quasi  bankrupt ;  he 
was  only  a  trustee  of  the  covenant  in  the  deed  of 
composition. 

Kay,  Q.C.  in  reply. 

The  Vicb-Cha»cellor.— In  this  case  several 
authorities  have  been  cited ;  many  of  them,  indeed^ 
of  great  interest,  and  some  of  them  of  not  a  little 
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difficulty.  It  U  necessary  to  treat  them  seriatim. 
First  of  all  the  question  arises  (and  it  is  the  founda- 
tion of  a  great  part  of  this  case),  What  powers  this 
society  had  to  borrow  money  ?  The  only  power  of 
borrowiog  which  this  society  liad  is  the  one  con- 
tained in  the  ISth  clause,  to  which  my  attention  has 
been  called.  [The  Vice-Chancellor  read  the  clause 
to  the  effect  above  stated,  and  continued :]  Now  I 
am  of  opinion  that,  under  that  section,  no  loan 
could  be  properiy  raised  by  the  managing  body  of 
the  society  so  as  to  bind  the  society,  unless  it  was 
a  loan  made  for  the  purpose  of  lending  to  a  member 
who  agreed  to  pay  an  additional  interest  for  a  stated 
period,  or  until  such  adyance  should  be  made  out 
of  the  funds  of  the  society.  That  is  to  say,  it  is 
quite  clear,  in  point  of  law,  that  these  societies  have 
no  unlimited  power  of  borrowing.  They  hare 
powers  of  borrowing  for  the  special  purposes  indi- 
cated by  their  constitution,  if  those  purposes  do  not 
violate  any  principle  of  law ;  but  those  powers  of 
borrowing  can  only  be  for  those  special  purposes, 
and  within  those  limits.  I  am  of  opinion,  there- 
fore, that  no  loan  borrowed  for  the  payment  of 
debt*,  or  otherwise  than  for  the  purpose  of  making 
an  advance  to  a  member  desirous  of  obtaining  a 
loan,  is  justifiable  under  this  deed.  Then  the  loans 
in  question  appear  to  me  to  be  not  justified  accord- 
ing to  the  view  I  have  taken  of  the  powers  of  the 
society.  There  is  no  suggestion  that  the  loans  were 
made  for  any  other  purpose  than  that  of  paying 
some  debts  and  expenses  incurred  in  the  manage- 
ment of  the  society.  At  all  events,  t£ere  ia  no 
suggestion  in  evidence  which  makes  them  otherwise 
than  a  general  loan  borrowed  for  the  general  pur- 
poses of  the  society.  Indeed,  some  of  them  were 
borrowed  for  the  purpose  of  paying  off  debts.  That 
being  so,  it  appears  to  me  that,  upon  the  mere 
transaction  of  loan  itself,  no  liability  could  be 
attached  by  the  committee  to  those  special  members 
of  the  society  who  remained  liable  under  the  par- 
ticular clause  to  which  I  am  now  about  to^  refer. 
The  deed,  after  having  provided  for  the  mode  in 
which  several  persons  could  withdraw  and  cease  to 
have  any  connection  with  the  society,  either  in 
respect  of  interest  or  liability,  proceeds,  by  the 
24th  clause,  to  show  how  the  expenses  of  manage- 
ment, and  any  losses  that  may  be  incurred  by  the 
society,  shall  be  defrayed.  [The  Vice-Chancellor 
read  the  clause,  to  the  effect  above  stated,  and 
continued  :]  That  clause  seems  to  me  to  have  made 
it  the  duty  of  the  committee  to  have  inquired  and 
ascertained  the  loss  whenever  it  occurred  ;  and  they 
could  not,  by  borrowing  money  to  pay  off  a  creditor, 
and  so  postponing  the  inquiry  from  year  to  year, 
alter  the  class  of  persons  upon  whom  the  burden 
of  payment  would  fall.  Suppose,  for  instance,  that 
a  loss  occurs  in  one  year,  and  then,  instead  of  ascer* 
taining  it  and  throwing  it  upon  the  persons  who 
are  liable  in  that  year,  moneys  are  borrowed  from 
the  bankers,  or  from  some  other  sources ;  suppose 
that  the  debts  are  paid  and  discharged,  that  mem- 
bers change  their  positions,  withdraw  or  cease 
to  be  advanced  members,  and  get  their  property,  it  is 
suggested  that  ultimately,  after  going  on  in  that 
course  of  dealing  for  years,  the  two  or  three  persons 
who  are  found  at  last  to  be  in  the  position  of  holders 
of  una^vanced  shares,  not  fuUy  paid  up,  or  to  be 
the  holders  of  advanced  shares  in  respect  of  which 
sums  of  money  are  due,  are  to  be  the  persons  liable 
to  make  good  all  the  losses  incurred  during  the 
preceding  years,  and  which  have  been,  from  time  to 
time,  defrayed  by  means  of  borrowing  money  from 
some  source  or  other.  That  shows  how  necessary  it 
is  to  adhere  to  the  rule  of  borrowing,  that  no  money 
is  to  be  borrowed  except  for  the  purpose  of  making 
an  advance  to  a  member.  If  that  had  been  done 
the  thing  would  have  kept  itself  right ;  there  would 
liave  always  been  the  receipts  and  payments,  if 


there  was  no  balance ;  and  there  would  have  been 
a  deficiency  immediately  ascertained,  if  a  deficiency 
had  arisen  by  reason  of  any  default  of  a  member, 
or  of    the  expenses  of  the  society  exceeding  the 
net   receipts.    But  if    there  is  no  power  of  bor- 
rowing   money,    of    course    the   members    would 
be    called   upon  to  provide  ready    money   for  the 
purpose  of  meeting  the  deficiency.     That   really 
should    have    been    the    course    of    management 
of  this  society,  for  the  neglect  of  which  no  person 
seems  to  me  to  be  more  answerable  than  the  plain- 
tiff himself,  who  was  one  of  the  most  active  of  the 
committeemen  who  had   the  management  of  the 
society.    That  being  so,  I  am  of  opinion  that  the 
plaintiff  has  no  remedy  whatever  upon  the  allega- 
tions and  proofs  of  this  case  against  the  defendants 
Elizabeth  Cheverton,    Abraham    Nokes,    William 
Dunt,  or  William  Arnold  in  respect  qf  his  liability 
upon  the  two  promissory  notes,  or  the  promissory 
notes  to  which  he  has  been  made  a  party.  Then  I  am 
also  of  opinion  that  there  is  no  case  made  for  relief 
against  the  bankers.    The  bankers  were  the  trea- 
surers and  bankers  of   the  society,  which  really 
comes  to  the  same  thing.    They  kept  a  regular 
pass-book,  which  was  passed  to  and  fro  between  the 
bank  and  the  committee  meetings  of  the  society, 
and  was  regularly  seen  by  them ;  and  there  is  no 
evidence  of  any  inaccuracy  in  that  account,  or  any- 
thing to  prevent  its  being  dealt  with  as  an  ordinary 
banker*s  account,  settled  by  the  pass-book  passing 
to  and  fro.    It  seems  to  me  that  any  creditor  of 
any  person  might  as  well  have  called  on  the  bankers 
of  that  person  to  have  the  account  taken.    That  is 
with    respect    to    the    general    account.    Nothing 
turns,  as  it  appears  to  me,  upon  the  1200/. ;  that  is  a 
matter  which  has  really  been  disposed  of.    They 
have  given  credit  for  650/1    If  there  was  any  doubt 
in  respect  of  that,  it  would  have  been  a  matter  to 
have  l>een  tried  at  law.  It  seems  that  650/.  has  been 
in  the  course  of  the  discussion  admitted  to  be  due 
to  the  bankers  at  law,  at  all  events  in  respect  of 
their  claim  upon  that  in  trument.    That  being  so, 
and  as  there  is  no  relief  against  the  holders  of  the 
shares,  and  none  against  the  bankers  in  respect  of 
the  account,  we  must  consider  what  can  be  done 
with  regard  to  what  is  called  the  equitable  mort- 
gage.   Now  the  equitable  mortgage  stands  thus: 
Certain  members  of  the  committee  in  1861  deposited 
the  title-deeds  of  the  society  with   the  bank  by 
way  of  equitable  mortgage.    As  I  understand,  the 
only  title-deeds   the  society  had    were   the  title- 
deeds   of    their   borrowers,   which   were  deposited 
with    them    as    mortgages    for    the    purposes  of 
the  society,  and  according  to  the    rules    of  the 
society;  and  every    person    who   had    made   sudi 
a  deposit  was  entitled    to  receive  his   deed  back 
upon  paying  what  was  due  as  between  him  and  the 
society  in  respect  of  his  advances  and  other  con- 
tributions.   That  was  the  nature  of  the  security 
which  was  given  to  the  bank.    It  was  a  security 
given  by  way  of  the  holdings  of  those  mortgages. 
I  do  not  see,  at  present,  the  answer  to  the  sugges- 
tion of  Mr.  Eddis,  that  the  bankers  should  not  luve 
received  the  money,  because  the  money,  according 
to  the  very  constitution,  was  to  be  paid  by  the  bor- 
rower direct  to  the  society  by  monthly  payment. 
But,  however  that  may  be,  I  should  say  that  I  enter- 
tain more  than  a  doubt  whether  it  was  competent 
to  any  officers,  committee   men,  or  others  of  the 
society,  to  make  any  such  deposit  of  the  deeds.    I 
see  nothing  whatever  authorising  it  in  the  rules  of 
the  society;  and  I  have  doubts,  and  more  than 
doubts,  whether  a  meeting  of  a  special  committee,  at 
which  the  plaintiff  and  John  Morris    and  Robot 
Sargent  were  present,  was  sufficient  to  authorise  tlu 
deposit  of  the  deeds.    It  stands  thus — I  mean  for 
the  purposes  of  the  hearing  of  this  cause :  By  the 
bill  in  the  suit  it  is  simply  alleged  that  the  bankers 
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have  realised  the  security,  to  some  extent,  by  re- 
ceiying  a  certain    sam  of  money;    and  credit  is 
claimed  for  that  sum  of  money.    Then  there  comes 
a  paragraph  in  the  prayer  of  the  bill,  asking  that 
the  bankers  may  be  ordered  to  give  up  all  securities 
in  their  possession.    The  bankers  answer  that  by 
laying  "  We  have  no  securities  in  our  possession 
▼hatcFer ;  it  is  very  true  we  had  those  securities, 
bat  we  hare  given  up  the  written  memorandum  to 
the  secretary  of  the  society ;  and  as  to  the  deeds, 
they  are  now  in  a  box  of  the  society  locked  up,  of 
which  box  we  have  not  got  the  key  ;  but  which  box 
and  deeds  we  hold  with  the  other  muniments  of  the 
society.'*     That  is  stated  by   the  answer  to  the 
original  bill ;  the  bill  was  afterwards  amended,  and 
no  case  is  made   by  the  amended  bill  against  the 
bankers  that  they  have  done  anything  wrong  in  so 
giving  ap  the  securities  or  the  deeds  to  the  society. 
Therefore,  it  appears  to  me   that   no  relief  can  be 
given  now  in  respect  of  the  equitable  mortgage.    In 
truth  it  comes  to  be  a  matter  of  the  smallest  possible 
moment      It   appears  there  is   nothing  due    ex- 
cept in  respect  of   some  one  of  those  "advanced 
persons"  (whatever  that  may  mean)  of   the  name 
of  Daot.    That  is  the  only  sum  that  really  is  duo 
in  respect  of  any  of  the  securities  which  were  in 
the  bankers'  hands.    That,  T  think,  disposes  of  the 
question  as  to  the  bankers.      But  very  different 
considerations  arise  with  regard  to  the  persons  who 
are  members  of  the  committee,  and  the  others  who 
anthorised  the  making  of  the  securities  themselves. 
First  of  all,  I  will  take  the  security  of  the  14th 
Dec.  1855.  There  is  no  duubt  that  the  intention  of  all 
these  persons  was  that  the  funds  and  assets  of  the 
society  should   be   the  first  funds  to  be  resorted 
to;  for  they  all  expected  that  the  society  would  be 
a  flourishing   society,  and   would   have   funds  and 
assets  to  meet  its  liabilities.    I  have  no  doubt  the 
bankers  and  everyone  at  that  time  thought  the  same 
thing.    That  is  sufficient  to  dispose  of  the  objection 
that  the  agreement  between  the  plaintiff  and  his 
co-makers,  and  also  of  the  bankers  in  taking  the 
notes,  was  that  the  makers  of  the  note  should  sign 
it  only  as  agents  for  and  on  behalf  of  the  society. 
There  seems  no  doubt  that  they  did  sign  it  as 
agents  on  behalf  of  the  society,  and  the  bankers 
took  it  in  that  sense.    I  have  held  that  they  had  no 
right  to  do  so  on  behalf  of  the  society.    They  not 
only  did  it  as  agents  on  behalf  of  the  society,  but 
there  was  also   this— it  was   never  intended  that 
some  members  of  the  committee  should  make  them 
selves  more  liable  than  the  others.    That  was  the 
act  of  the  committee ;  and  it  was  mere  accident  appa- 
rently, and  mere  matter  of  convenience,  as  to  which 
members  of  the  committee  should  sign  the  security. 
Then  when  the  five  members  signed  that  note — or 
whatever  it  may  be  called — of  the  18th  April  1857, 
and  signed  it  "on  behalf  of  themselves  and  others  the 
meml^rs  of  the  said  committee,"  they  signed  that 
which  they  were  duly  authorised  by  the  resolution 
of  the  members  who  were  present  at  the  meeting  of 
the  Uth  Feb.  1855,  to  sign.    I  hold,  that  as  between 
the   persons    who    signed,    and    the  persons  who 
anthorised  that  signature,  they  are  all  jointly  and 
severally  liable  to  make  good  that  amount,  and, 
therefore,  to  indemnify  the  plaintiff  to  the  extent 
to  which  he  has  been  called  upon  to  overpay  that 
oote.    Then  the  castf  as  to  Mr.  Barnard  stands  on 
peculiar  grounds.    It  has  been  contended  before  me 
that  Mr,  Barnard  was  the  man  who  ought  to  have 
been  here ;  and  that  Mr.  Nicholls  is  not  a  proper 
person,  either  in  respect  of  the  debt  or  in  respect  of 
his  own  character,  to  be  drawn  into  this  litigation. 
I  am   of  opinion  that    that  contention  is  right. 
Nicholls  is  not  the  person  who  ought  to  have  been 
made  a  party  to  this  suit.    I  think  that  the  decisions 
in  the  Court  of  Bankruptcy  to  which  I  have  been 
referred  are,  if  I  may  say  so,  based  on  a  very  sound 


principle;   and  that  you  cannot  apply  the  197th 
section  of  the   Bankruptcy  Act  to  every  case  of 
composition-deed.      When    you    talk   of    trustees 
and  pereons  of  that  kind,  you  must  have  regard  to 
what  trustees  they  are,  and  for  what  purpose  they 
are  appointed,  and  that  a  deed  in  which  there  is  no 
cessio  bonorum,  stands  in  a  very  different  position  to 
a  deed  in  which  there  is  a  cessio  bonorum.    In  this 
case  Nicholls  was  never  trustee  of  any  property  or 
effects  whatsoever  of  the  quasi  bankrupt.     He  had 
no  right  to  Call  upon  him  to  assign  a  particle  of  his 
property ;  he  had  no  right  to  interfere  with  him  in 
the  management  of  his  business,  or  estate,  or  effects. 
That  is  to  say,  he  was  still  further  removed  from 
the  character  of  an  assignee  in  bankruptcy  than  an 
ordinary  inspector  is,  because,  in  all  inspectorship- 
deeds   which  I  have  seen,  there  is  a   clause  en- 
abling   the    inspector     to     turn    himself    into    a 
trustee  if  he  should  think  fit,  by  calling  on   the 
debtor  to  assign  the  property  to  him.    In  this  case, 
Nicholls  was  not  a  trustee  of  the  deed,  except  in 
this  way,  that  he  was  a  trustee  of  the  covenant  by 
which   the    debtor    Barnard    covenanted    that  he 
would,  within  fourteen  days  after  the  registration 
of  the  deed  of  composition,  pay  all  his  creditors ;  and 
he  was  merely  a  name,  as  it  were,  by  which  the 
man  could  be  more  conveniently  sued,  or  by  which 
the  money  could  be  more  conveniently  paid    for 
distribution.    Nicholls  says  that  "  up  to  that  time 
I  received  everything  and  I  discharged  everything, 
and  I   settled   with  Barnard,   with   whom  I  com- 
pleted the   whole    of    the  arrangement."     Then, 
moreover,  this  is  further  contended — and  I  think 
with   propriety-  that   this    is    not  a  debt    within 
the  the  meaning  of  the  deed.    He  was  not  a  cre- 
ditor, although  it  was  an  absolute  contract  upon 
which  Mr  Barnard  could  have  sued  by  the  holders 
of  the  promissory   note.     There  could   be  no  de- 
mand,  except  after  notice  or   demand,  in  writing 
for    three    months,    and    that    could  never    have 
been    a    debt    capable    of     being    discharged    or 
paid  within  fourteen   d>iys   after   the  registration 
of  the  deed.    Then,  again,  no  liabilify  to  the  pre- 
sent plaintiff  could  have  arisen  until  the  present 
plaintiff  had  paid  the  debt.    I  am  of  opinion  that 
that  clause  in  the  Bankruptcy  Act  to  which  my 
attention  has  been  called  could  by  no  possibility  of 
construction  be  incorporated  into  the  provisions  of 
such  a  deed  as  this.    You  could  not  put  it  into  the 
deed  consistently   ^ith  the  general  provision  and 
intent  of  the  deed.    Therefore,  I  am  of  opinion  that 
no  relief  can  be  given  against  Mr  Nicholls.     Then 
▼  ith  regard  to  the  larger  note — the  note  for  1250^. 
—upon  the  same  ground  that  I  have  already  held 
with  regard  to  the  others,  viz.,  that  the  persons  who 
signed  the  note,  and  Morris,  who  admits  that  he 
was  a  member  of  the  committee  which  anthorised 
the  making  of  the  note — those  persons  are  all  liable  to 
contribute  equally  to  the  payment  of  that  note,  and 
there  must  be  a  declaration  of  their  liability  accord- 
ingly. With  regard  to  the  costs  of  the  suit,  I  am  not 
disposed  to  give  the  bankers  any,  because  they  were 
mixed  up    a  good  deal  with  these    transactions, 
which  I  have  held  to  have  been  irregular.    They 
were  bankers  and  members  of  the  society.    They 
were  mixed  up  with  the  irreguUrity  of  the  loan 
transaction ;  and  they   are  very  lucky  to  get,  as 
they  have  got,  back  the  whole  amount  they  lent.    I 
shall  not,   therefore,   give   the  bankers   any  costs. 
With  respect  to  Cheverton,  Nokes,  Dunt,  and  the 
others,  they  have  not  incurred  any  very  consider- 
able costs.     But  they  have  joined  to  some  extent 
with  the  bankers,  and  I  will  not  give  them  any 
costs.    With  regard  to  the  others  whom  I  have 
held  liable,  their  costs  and  the  costs  of  the  plaintiff 
will  be  added  together,  so  as  to  form  part  of  the 
money  which  is  ultimately  to  be  contributed  be- 
tween them.     Then,  with  regard  to  Nicholls,   he 


Sdo 


MAGISTBITEB*  OASEB. 


Q.B.] 


Foster  (app.)  v,  Tugkkb  (reap.) 


[QB. 


must  be  dismissed  with  costs,  as  1  think  he  ought 
not  to  have  been  brought  here.  It  will  be  neces- 
sary to  make  a  special  provision  with  regard  to 
Barnard's  share,  because,  although  it  is  only  a  share 
of  the  200/.,  the  plaintift  has  di^tmissed  the  bill 
against  him. 

Solicitors  for  the  plaintiff,  Sharpe^  Parker^  and 
Pritchard,  agents  for  CardinalL,  of  Halstead. 

Solicitors  fur  the  defendants,  Aldridge  and 
ThoiiLt  agents  for  Harris  and  Morton,  Halstead. 

Solicitor  for  Stratton,  Joseph  Mote. 

Solicitors  for  other  parties,  Mcuon,  Stttrtj  and 
Mason. 


OOUBT  OF  aUEEN'S  BENCH. 

Beported  by  T.  W.  Sackdebb  and  J.  Shobtt,  Eaqrs., 
Barmters-at-Law. 

Monday,  Feb,  14,  1870. 

Foster  (app.)  v.  Tucker,  (resp.) 

Toll — Turnpike-road —  Artificial  manure  carried  in 
dealer*a  cart — Superphosphate  of  lime— 5  ^  6  Will. 
i,  c  18,  9.  1. 

Sect.  1  q/*  5  j*  6  WiB.  4,  c.  1 8,  exempts  from  toll  on 
tumpike-'roads,  carriages  "  when  employed  in  carrying 
or  conveying  only  dung,  soil,  compost,  or  manure,  for 
land,  save  and  except  lime," 

This  exemption  includes  superphosphate  of  lime  carried 
for  manure  in  the  waggon  of  the  dealer  from  whom  it 
has  been  purchased. 

Case  stated  by  justices. 

This  is  a  case  stated  by  us,  the  undersigned,  two 
of  Her  Majesty's  justices  of  the  peace  in  and  for 
the  division  of  Salisbury  Amesbury,  in  the  county 
of  Wilts,  under  the  statute  20  &  21  Vict.  c.  43,  for 
the  purpose  of  obtaining  the  opinion  of  the  court 
on  a  question  of  law  which  arose  before  us  as 
hereafter  stated. 

At  a  petty  sessions  holden  at  Salisbury,  in  and 
for  the  division  of  Salisbury,  in  the  county  of  Wilts, 
on  the  22nd  June  1869,  an  information  was  pre- 
ferred byJohn Tucker  (hereinafter  called  the  respon- 
dent), against  Thos.  Foster  (hereinafter  called  the 
appellant)  under  the  5  &  fi  Will.  4,  c.  18,  s.  1,  which 
provided  that  from  and  after  the  1st  Jan.  1836  no 
toll   shall  be  demanded  or  taken  on  any  turnpike 
road  for  or  in  respect  of  any  horse,  beast,  cattle,  or 
carriage  when  employed   in  carrying  any  dung, 
soil,  compost,  or  manure  for  land  (save  and  except 
lime),    and    the    necessary    implements    used    for 
filling  the  manure,  and  the  cloth  that  may  have 
been  used  for  covering  any  hay,  clover,  or  straw 
which  may  have  been  conveyed,  charging  that  the 
said  Thos.  Foster,  of  the  parish  of  Coombe  Bissett, 
in  the  county  of  Wilts,  being  the  collector  of  tolls 
at  a  certain  turnpike  gate  there  situate,  called  *'  the 
Coombe  Bissett  gate,"  did  demand  and  take  of  and 
from  one  John  Trimby  the  sum  of  Is,  as  and  for 
the  toll  payable  for  the  passing  through  the  said 
gate  of  a  waggon  drawn  by  two  horses,  he,  the  said 
John    Trimhy   being  exempt  fn>m    the    payment 
thereof,  and  claiming  such  exemption  by  reason  of 
the  said  waggon  and  horses  being  employed  in  con- 
Teying  only  manure  for  land  contrary  to  the  form 
of  the  statute  in  such  case  made  and  provided,  and 
was  heard  and  determined  by  us,  the  said  parties 
respectively   being  then  present,   and   upon    such 
hearing  the  api>elJant  was  duly  convicted  before  us 
of  the  said  offence,  and  we  adjudged  him  to  pay  u 
fine  of  20&-.,  and  the  sum  of  0«.  fur  costs,  to  be  paid 
forihwith.    In  default  of  payment  it  was  ordered 
that  the  same  should  be  levied  by  distress  and  sale 
of  the  goods  and  chattels  of  the  appellant,  and  in 
default  of  sufficient  distress  that  the  said  appellant 
should  be  imprisoned  in  the  house  of  correction  at 


Devizes,  in  the  said  county  of  Wilts  for  fourteen 
days,  unless  the  said  several  sums,  and  all  costs  and 
charges  attending  such  distress,  should  be  sooner 
paid. 

And  whereas  the  appellant  being  dissatisfied  with 
our  determination  upon  the  hearing  of  the  said  in- 
formation, as  being  eroneous  in  point  of  law,  hath, 
pursuant  to  sect.  2  of  the  said  statute,  20  &  21  Vict 
c.  43,  duly  applied  to  us  in  writing  to  state  and  tiga 
a  case,  setting  forth  the  facts  and  the  grounds  of 
our  determination  as  aforesaid,  for  the  opinion  of 
this  court,  and  hath  duly  entered  into  a  recog- 
nizance as  required  by  that  statute  in  that  behalf. 
Now,  therefore,  we,  the  said  justices,  in  complianoe 
with  the  said  application,  and  the  provisions  of  the 
said  statute,  do  hereby  state  and  sign  the  following 
case: 

That  John  Kebbeck,  a  farmer,  living  at  Ebbes- 
borne,  in  the  county  of  Wilts,  had  ordered  from 
Charles  Prangley,  a  dealer  in  artificial  manures,  a 
load  of  mani^actured  manure,  namely  superphos- 
phate of  lime,  for  his  land. 

That  on  the  18th  June  inst.,  the  said  artificial 
manure  was  forwarded  to  the  said  John  Rebbeck, 
in  a  waggon  drawn  by  two  horses,  belonging  to  the 
said  Charles  Prangley,  and  driven  by  his  carter, 
John  Trimby ;  that  the  said  John  lYimby  passed 
with  such  waggon  and  horses,  loaded  with  the  said 
artificial  manure,  through  the  turnpike  gate  at 
Coombe  Bissett  aforesaid,  of  which  the  appelUut  is 
the  toll  collector ;  that  the  said  appellant  demanded 
a  toll  of  one  shilling ;  that  the  said  John  Trimby 
claimed  exemption  on  the  ground  that  he  was  carry- 
ing the  manure  to  Mr.  Rebbeck,  and  that  on  the 
appellant  refusing  to  let  him  pass,  he  paid  the  toll 
The  above  facts  were  also  admitted  by  the  ap- 
pellant's attorney  before  us. 

It  was  contended  on  the  part  of  the  appellant  that 
the  said  artificial  manure  was  liable  to  toll,  inas- 
much a8  it  was  manufactured  merchandise,  and  had 
not  passed  from  the  dealer's  hands ;  that  the  said 
Charles  Prangley  was  not  as  such  manufacturer  and 
dealer  entitled  to  any  exemption  from  tolL 

We  however  being  of  opinion  that  it  was  manure 
for  land,  which  was  exempt  from  toll  when  on  its 
carriage  to  land,  whether  carried  by  rhe  owner  of 
the  land  or  the  person  of  whom  it  was  purchased, 
gave  our  determination  against  the  ap  ellant  in 
the  manner  before  stati  d. 

It  was  admitted  by  the  appellant  that  the  proceed- 
ings heard  before  us  were  legal  and  regular,  and 
that  if  the  said  manure  was  liable  to  toll  the  laid 
conviction  was  properly  made. 

The  question  of  law  arising  on  the  above  state- 
ment for  the  opinion  of  the  court,  therefore,  is, 
whether  imported  or  artificial  manure,  being  con- 
veyed to  the  farmer  by  the  manufacturer  and  seller, 
is  exempt  from  toll. 

If  the  court  should  be  of  opinion  that  the  said 
conviction  was  legally  and  properly  made,  and  the 
appellant  is  liable  as  aforesaid,  then  the  said  convic- 
tion is  to  stand;  but  if  the  court  should  be  of 
opinion  otherwise,  then  the  said  complaint  is  to  be 
dismissed. 

Given  under  our  hands  this  9th  day  of  Nov^ 
1869,  at  Salisbury,  in  the  county  ol  Wilts  aforesaid. 

FjOWAKJO   HlKXMAH. 
ilKNRr  J.  H.  SWATKK. 

A.  de  Rutzen  for  the  appellant. — There  are  two 
questions  involved  in  the  case,  (1)  whether  a  vraggoo 
belonging  to  the  manufacturer  and  seller  of  artificial 
manure  is  exempt  from  toll  under  the  enactment. 
Sect.  I  of  5  &  6  Will.  4,  c  18,  that  "  no  toU  shaU  be 
demanded  or  taken  on  any  turnpike  road  for  or  in  re- 
spect of  any  horse,  beast,  cattle,  or  carriage  wheu 
employed  in  carrying  or  conveying  only  dung,  soil, 
compost,  or  sianure  for  laud  (save  and  except  liots^ 
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and  the  necessary  implements  used  for  getting  the 
manure,  &c.*'  It  is  no  doubt  said  by  Lord  Camp- 
bell, C.  J.,  in  Reg.  v.  Freke,  5  El.  &  Bl.  949,  that 
the  object  of  the  exempting  clause  was  to  benefit 
agriculture;  and  the  agriculturist  gains  as  much 
by  the  exemption  of  the  party  who  sells  to  him  as 
by  an  immediate  exemption  of  himself  ;"  but  this 
mast  be  regarded  merely  as  an  obiter  dictum,  and 
was  not  necessary  to  the  determination  of  the  case. 
There  is  a  second  question,  whether  superphosphate 
of  lime  can  be  considered  one  of  the  sorts  of  manure 
exempted  where  the  section  says,  "  save  and  except 
lime/'  [HA.NNBN,  J. — The  section  says  ^*  lime," 
superphosphate  of  liiue  is  chemically  a  different 
substance.] 

SfUModeHf  for  the  respondent,  was  not  called  upon. 

LiTSH,  J. — I  do  not  think  we  need  trouble  the 
other  side  in  this  case.  The  words  of  sect.  1  of 
5  &  (>  Will.  4,  c.  18,  are  very  general ;  and  the 
manure  in  the  present  case,  superphosphate  of  lime, 
not  coming  within  the  exception  **  lime,"  we  must 
give  effect  to  the  words  of  the  enactment,  and  hold 
it  exempt  from  toll.  The  opinion  of  this  court,  as 
expressed  in  Reg,  v.  Freke  (ubi.  sup.)^  was  that  it  is 
immaterial  whether  the  manure  is  being  conveyed 
io  the  cart  of  the  dealer  or  not. 

Hanmen,  J. — I  am  of  the  same  opinion. 

Judgment  Jor  the  respondent. 

Attorneys  for  appellant,  Siindys  and  Knott,  for 
Johns  and  fVai/,  Blandford. 

Attorneys  for  respondent,  Venning,  Robins^  and 
Venning,  for  Cobb  and  Smith,  Salisbury. 


Monday,  Feb.  14,  1870. 

Rfio.  u.  Pearson. 

Assault—  Question  of  title  to  land — Jurisdiction  of  jus- 
tices—24:  ^  25  Vict,  c,  100,  M.  42,  46. 

Sect,  46  o/*  24  ^  25  Vict.  c.  100  (sect.  42  of  which  Act 
gices  justices  power  of  summarifg  convicting  for 
assofdts),  which  provides  that  nothing  therein  con- 
tained "  shall  authorite  any  justices  to  hear  and  deter- 
mine any  case  of  assault  or  batlert/  in  which  any  ques- 
tion shnll  arise  as  to  the  title  to  any  lands,  tenetnents, 
or  hereditaments,  or  any  interest  therein  or  accruing 
therefrom^**  takes  away  from  justices  all  jurisdiction 
to  determine  cases  of  assault  where  any  such  question 
is  sfu>wn  to  arise,  and  ihnj  cannot  inquire  into  or 
adjudicate  upon  an  excess  of  force  or  violence  which 
may  be  used  in  the  a&ses'tion  of  a  title  to  lands. 

This  was  a  rule  to  quash  a  conviction  brought  up 
by  certiorari. 

The  conviction  was  made  under  the  hands  of 
George  Cressy  Hill  md  Chas.  Rowland  Morewood, 
Esqrs.,  two  justices  of  the  county  of  Derby,  dated 
7th  May  last,  whereby  the  defendant  John  Pearson 
was  convicted  for  that  he  did  unlawfully  assault 
Bobt.  Turner  contrary  to  the  form  of  the  statute. 

The  affidavit  of  the  defendant  set  forth  as  fol- 

tows: — 

I  am  the  owner  of  real  estate  in  South  Wingfield  to  a 
oonsiderable  extent,  and  I  hold  a  conveyance  to  myself  of  a 
piece  of  Umd  situate  at  South  Wingfield  aforesaid,  over  and 
in  respect  of  which  Bobt.  Turner,  of  South  Wingfield, 
Imtler,  on  or  before  the  25th  April  last,  claimed  certain 
rights  or  privileges,  which  rights  I,  the  said  John  Pearson, 
ffhdmmg  to  be  the  owner  of  the  said  piece  of  land  disputed, 
and  do  now  dispute. 

The  said  Bobt.  Turner  is  the  owner,  as  I  am  informed  and 
believe,  of  land  and  buildings  adjoining  the  said  piece  of 
land  mentioned  in  the  first  parag^raph  of  this  affidavit,  and 
on  the  29th  April  last  I  went  to  the  said  piece  of  land  men- 
tioned in  the  first  paragraph  of  this  affidavit,  and  found 
thereon  a  quantity  of  bncks  which  the  said  Bobt.  Turner 
had,  as  I  was  informed  and  believed,  carted  or  caused  to  be 
carted  thereupon,  and  which  said*  brioka  I  waa  informed 


were  intended  to  be  used  by  the  said  Bobt.  Turner  for  build- 
ing purposes.  I,  not  having  a  servant  with  me  to  do  80» 
myself  took  some  of  the  bricks  and  threw  them  over  a 
wall  near  to  the  said  piece  of  land,  intending  thereby  to 
assert  that  the  placiug  of  the  said  bricks  upon  the  said  piece 
of  land  was  a  trespass.  After  I  had  thrown  some  of  the 
said  bricks  over  the  said  wall  the  said  Bobert  Turner 
came  to  me  and  seized  a  brick  I  held,  and  endeavoured  to 
pull  it  out  of  my  hand,  and  so  prevent  me  from  throwing 
the  said  bricks  as  last  aforesaid,  upon  which  I  pushed  him 
off  from  me,  and  with  the  force  of  the  push  he,  the  said 
Bobert  Turner,  staj^gered  backwards,  down  to  the  sloping 
side  of  an  old  sawpit,  partly  tilled  up  with  some  materials, 
such  sawpit  being  within  four  or  five  feet  of  where  the  said 
Bobert  Turner  was  stending,  but  the  said  Bobert  Turner 
did  not  fall  down  or  lose  his  feet,  although,  as  I  am  informed, 
he  stated  that  he  had  to  put  out  his  hand  to  the  ground  to 
prevent  himself  from  falliu?  down  or  losing  his  feet ;  and  I 
further  sav  that  I  should  not  have  touched  the  said  Bobert 
Turner  if  he  had  not,  as  aforesaid,  endeavoured  to  force  the 
said  brick  out  of  my  hand. 

On  the  29th  April  I  consulted  Messrs.  Wilson  and  Burkin- 
ahaw  as  my  solicitors  as  to  taking  such  steps  as  they  might 
deem  expedient,  to  vindicate  my  title  to  the  said  first  here- 
inbefore-mentioned piece  of  luid,  but  left  them  without 
coming  to  any  determination  as  to  the  steps  to  be  taken. 
they  advising  me  that  it  would  be  better  for  me  to  defend 
an^  proceedings  which,  from  what  had  been  said  by  the 
said  Bobert  Turner,  they  my  said  solicitors  and  myself 
thought  it  probable  would  be  instituted  by  the  said  Bobert 
Turner,  than  that  I  should  institute  proceedings  against 
him  as  plaintiff. 

On  Friday,  the  13th  April,  I  received  a  letter,  of  which 
the  following  is  a  copy  : — 

Alfreton,  29th  AprU,  1889. 

Dear  Sir, — Mr.  Bobert  Turner  has  been  at  my  office  to- 
day iu  reference  to  his  having  this  day  laid  some  bricks  on, 
and  which  he  temporarily  deposited  on,  a  certain  piece  of 
uuinclosed  ground  at  South  wingtteld,  but  with  the  inten- 
tion of  using  such  bricks  for  the  improvement  of  his  pro- 
perty which  it  adjoins.  Mr.  Turner  states  that  you  went  to 
nim,  and  the  men  engaged,  and  forcibly  ejected  Mr.  Turner 
fro/n  off  the  uuinclosed  piece  of  land  and  violently  assaulted 
him.  Mr.  Turner  wishes  to  know  by  what  authority  or 
under  what  title  you  claiu^  to  dispute  his  using  the  piece  of 
land  in  question. — Tours  truly. 

Ban JAMDV  SajiusI'  Bichabds. 

John  Pearson,  Esq. 

And  which  said  letter  I  believe  came  from  the  office  of  the 
said  Benjamin  Samuel  Bichards,  now  latelv  deceased,  who 
was  then  acting  as  clerk  to  the  justices  in  the  Alfreton 
petty  sessional  division  within  which  South  Wingfield 
aforesaid  is  situate.  On  the  same  day  on  which  I  received 
the  last-mentioned  letter  I  again  consulted  my  said  soli- 
citors, and  produced  to  them  the  said  last-mentioned  letter, 
who  on  Saturday,  the  let  May,  wrote,  and  sent  by  post,  as 
I  am  informed  aud  believe,  to  the  said  Benjamin  Samuel 
Bichards,  a  letter,  of  which  the  following  is  a  copy,  namely, 

Alfreton,  May  1  1889. 

Dear  Sir,— Tour  letter  of  the  29th  ult.,  addressed  to  Mr. 
Pearson,  of  Wingfield,  has  been  handed  by  him  to  us,  with 
instructions  to  reply  thereto.  Tour  letter  seems  to  be 
written  under  a  misapprehensnon  of  the  facts.  The  land  on 
which  your  client  trespassed  by  laying  of  bricks  thereon 
was  land  belonging  to  Mr.  Pearson,  to  which  he  is  able  to 
deduce  his  title  in  the  usual  manner,  in  case  the  conduct  of 
your  client  wtis  intended  to  assert  claim  to  the  land  as 
against  Mr.  Pearson.  Mr.  Pearson  observing  that  your 
cUent  had  placed  bricks  on  the  said  land  was  in  confirms^ 
tion  of  the  information  which  he  gave  to  your  client  that 
he  was  tr  spassiug  on  the  land,  proceeding  to  remove  from 
the  land  some  of  uie  bricks,  when  he  was  forcibly  interfered 
with  by  your  client  with  the  object  of  x>reventing  him  so 
doing,  and  the  alleged  assault  mentioned  in  your  letter 
was  tJie  action  of  Mr.  Pearson  iu  repelling  with  no  more 
than  the  necessary  force  your  client,  when  he  so  forcibly 
interfered  with  Mr.  Pearson,  and  in  fact  resisting  an  assault 
upon  himself,  respecting  which  and  the  tresiMUS  before 
mentioned  Mr.  Pearson  had  already  consulted  us  before 
the  date  of  our  letter.  If  you  have  any  further  communi- 
cation to  make  on  the  subject,  we  request  you  wiU  make 
it  to  ourselves.— We  are,  yours  truly, 

Wilson  and  Buekinshaw. 

B.  S.  Bichards,  Esq. 

I  directed  my  said  solicitors  to  reply  to  the  aforesaid 
letter  of  the  said  Benjamin  Samuel  Bichards  as  aforesaid, 
b<»cause  I  understood  from  the  letter,  and  more  especially 
from  the  latter  part  of  such  letter,  in  which  it  is  said, 
"  Mr.  Turner  wishes  to  know  bjr  what  authority  or  under 
what  title  you  claim  using  the  piece  of  land  in  question," 
that  the  said  Bobert  Turner  and  the  sud  Benjamin  Samuel 
Bichajrds,  as  his  solicitor,  contemplated  instituting  civil 

Eroceedings  respecting  the  said  piece  of  land,  or  the  acts 
ereinbefore  mentioned;  and,  because,  moreover,  immo- 
diately  after  the  hapiHjning  of  the  events  mentioned  in  the 
second  paragraph  of  this  affidavit,  the  said  Bobert  Turnei 
threatened  me,  saying  to  me  the  following  words,  "  I'll  clap 
a  writ  on  your  back  for  this,"  or  words  to  the  like  effect. 

Late  on  the  evening  of  Tuesday,  the  4th  day  of  May  last 
I  was  served  with  the  magistrates'  summons  dated  ^e  Is 
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of  May.  I  instructed  the  said  .Tohs  Buckinshaw,  a«  mj 
attorney,  to  appear  on  my  behalf  in  answer  to  such  sum* 
mons,  to  show  to  the  justices  that  a  question  as  to  the  title 
to  the  said  piece  of  land  arose,  and  on  my  behalf  to  submit 
to  the  said  justices  that  under  the  circumstances  the  change 
mentioned  in  the  said  summons  ought  not  to  be  adjudicated 
upon  by  them. 

On  the  7tb  Ma,y  the  defendant's  attorney  attended 
and  o£fered  evidence  as  tu  the  dispute  of  title,  and 
contended  that  they  had  no  jurisdiction  to  go  on 
with  the  case,  and  quoted  24  &  25  Vict.  c.  100, 
8.  46.  The  justices,  however,  taking  the  advice  of 
Mr.  Richards,  the  attorney  of  the  complainant, 
said  they  would  hear  the  case,  and  finally  convicted 
the  defendant. 

24  &  25  Vict.  c.  100,  s.  4,  enacts  that— 

Where  any  person  shall  unlawfully  assault  or  beat  any 
other  peraon,  two  justices  of  the  peace  upon  complaint  by 
or  on  behalf  of  the  party  ageneved,  may  hear  and  deter- 
mine such  offence,  and  the  offender  shall,  ui)on  conviction 
thereof  before  them,  at  the  discretion  Ol  the  justices,  either 
be  committed  to  the  common  gaol  or  house  of  correction, 
there  to  be  imprisoned  with  or  without  hard  labour  for  any 
term  not  exceeding  two  months,  or  else  shall  forfeit  and 
pay  such  fine  as  shall  appear  to  them  to  be  meet,  not 
exceeding,  together  with  costs  (if  ordered),  the  sum  of  five 
pounds ;  and  if  such  fine  as  shall  be  so  awarded,  together 
with  the  costs  (if  ordered)  shall  not  be  paid,  either  mime- 
diately  after  the  conviction,  or  within  such  period  as  the 
sold  justices  shall  at  the  time  of  the  conviction  appoint, 
they  may  conunit  the  offender  to  the  common  gaol  or  house 
of  correction,  there  wO  be  imprisoned,  with  or  without  hard 
labour,  for  any  term  not  exoeieding  two  months,  unless  such 
fine  and  costs  be  sooner  paid. 

Sect.  46  provides — 

That  in  case  the  justices  shall  find  the  assault  or  battery 
complained  of  to  have  been  accompanied  by  any  attempt  to 
commit  felony,  or  shall  be  of  opinion  that  the  same  is,  from 
any^  other  circumstance,  a  fit  subject  for  a  prosecution  by 
indictment,  they  shall  abstmin  from  any  adjudication 
thereupon,  and  shall  deal  with  the  case  in  all  respects  in 
the  same  manner  as  if  they  had  no  authority  finally  to  hear 
and  determine  the  same ;  provided  also  that  nothing  herein 
contained  shall  authorise  any  justices  to  hear  and  deter- 
mine any  case  of  assault  er  battery  in  which  any  question 
shall  arise  as  to  the  title  to  any  lands,  tenements,  or  here- 
ditaments, or  any  interest  therein  or  accruing  therefrom, 
or  as  to  any  bankruptcy  or  insolvency,  or  any  execution 
under  the  process  of  any  court  of  justice. 

Robinson,  Serjt.,  now  showed  cause  against  the 
rule,  and  contended  that  notwithstanding  title  came 
in  question,  still  the  magistrates  had  jurisdiction  to 
adjudicate  upon  and  punish  the  assault  where  it 
was  shown  to  them  that  excessive  force  or  violence 
bad  been  used  in  the  assertion  of  the  alleged  right. 
[Lush,  J. — The  proviso  in  sect.  46  is  very  wide— 
'*  that  nothing  herein  contained  shall  authorise  any 
justices  to  hear  and  determine  .any  case  of  assault 
or  battery  in  which  any  question  shall  arise  as  to 
the  title  to  any  lands,  &c."  Does  not  that  override 
the  whole  preceding  part  of  the  Act?]  It  is  sub- 
mitted that  it  does  not  take  away  the  jurisdiction 
which  justices  previously  had  to  adjudicate  in  cases 
where  excessive  violence  was  used.  It  was  not  the 
intention  of  the  Act  to  take  away  any  jurisdiction 
which  they  formerly  had,  but  rather  to  enlarge  it. 
The  information  in  the  present  case  charged  only  a 
common  assault,  and  where  excessive  violence  is 
used  in  the  vindication  of  an  asserted  right,  the 
mngistrates  may  surely  treat  the  excess  as  a  com- 
mon assault,  and  adjudicate  upon  it  alone. 
[Lush,  J. — Granting  that  there  was  such  an  excess 
as  would  have  been  indictable,  can  tlie  magistrates 
adjudicate  upon  that  matter  summarily,  where  the 
dispute  arises  out  of  a  title  to  lands  ?  This  is  vrfaat 
I  doubt.]  There  is  nothing  in  the  affidavit  to  show 
that  the  question  of  title  was  raised  before  the 
magistrates.  [Lush,  J. — The  letter  of  the  respon- 
dent's attorney  was  before  them,  in  which  the  com- 
plaint is  chiefly  of  the  trespass.  Hannen,  J.— And 
I  cannot  see  how  the  excess  of  violence  can  be  sepa- 
rated from  the  original  assault,  which  was  com- 
mitted in  the  assertion  of  a  title  to  land].  Re 
Thompson,  30  L.  J.  10,  M.  C. ;  a  L.  T.  Kep.  N.  S.  409, 
was  referred  to. 


G.  Bruce,  in  support  of  the  rule,  was  not  called 
upon. 

Lush,  J. — I  think  we  need  not  trouble  the  other 
side.  I  am  of  opinion  that  the  rule  must  be  made 
absolute.  It  appears  very  clearly  from  the  facts 
laid  before  us  in  the  affidavit  and  not  contradicted 
by  any  statement  on  the  other  side,  that  the  assault, 
the  subject  of  the  charge  before  the  magistrates, 
was  committed  in  the  course  of  an  assertion  of  title 
on  behalf  of  the  defendant.  The  prosecutor  had 
entered  upon  land  which  he  had  claimed  to  be  hii, 
and  in  order  to  get  him  ofif  the  land  the  assault  in 
question  was  committed,  not  wantonly  or  for  the 
purpose  of  injuring  the  prosecutor,  but  as  an  act 
asserting  the  defendant's  right  to  the  land  and  his 
right  to  turn  every  one  else  ofif  it ;  and  it  further 
appears  that  that  was  brought  to  the  notice  of  the 
magistrates.  That  being  so,  I  am  of  opinion,  on  the 
construction  of  the  46th  section  of  the  24  &  25 
Vict.  c.  100,  that  the  jurisdiction  of  the  magistrates 
was  at  an  end,  and  that  they  had  no  light  to  deter- 
mine whether  the  act  done  was  excessive  or  not.  I 
think  the  words  of  the  46th  section  which  show  that 
are  beyond  all  doubt.  The  jurisdiction  which  the 
magistrates  have  to  deal  summarily  with  Uie  case 
of  an  assault  conimitred  is  given  by  the  previooi 
sections  of  the  same  Act.  Then  comes  the  46th, 
which  contains  these  provisions: — **That  nothing 
herein  contained  shall  authorise  any  justices  to  hear 
and  determine  any  case  of  assatUt  or  battery  in 
which  any  question  shall  arise  as  to  the  title  to  any 
lands,  tenements,  or  hereditaments,  or  any  interest 
therein  or  accruing  therefrom."  The  section  does 
not  say  that  the  jurisdrction  of  the  magistrates 
shall  be  ousted  so  far  as  the  question  may  turn  on  a 
disputed  title  to  lands ;  but  that  nothing  thereu 
contained  shall  give  them  jurisdiction  to  determine 
any  case  where  such  a  question  shall  arise.  1  think, 
therefore,  as  a  question  of  title  to  lands  arose  in  this 
case,  ard  the  fact  was  brought  to  the  notice  of  the 
magistrates,  they  should  have  held  their  hands,  and 
come  to  the  conclusion  that  they  had  no  jurisdiction 
to  determine  the  matter.  They  did  not  do  that,  how- 
eyer,  but,  acting  on  the  advice  of  their  clerk,  seem 
to  have  gone  against  their  own  better  judgment  I 
must  say  it  is  much  to  be  regretted  that  they  did 
act  on  his  advice,  when  it  was  brought  to  their 
knowledge  that  he  was  the  solicitor  of  the  prose- 
cutor in  the  case,  and  therefore  an  interested  party. 
It  appears  that  he  had  written  to  the  defendant, 
threatening  proceedings,  besides  acting  as  the  prose- 
cutor's solicitor  in  the  hearing  of  the  case  before 
them.  I  think  I  ought  not  to  omit  the  opportunity 
of  saying  that  when  this  was  brought  to  the  notice 
of  the  justices  they  should  not  have  acted  on  hii 
advice.  If  they  had  acted  on  their  own  opnion 
they  would  have  done  properly,  and  not  have 
suffered  themselves  to  be  led  into  error.  Under  the 
circumstances  of  the  case  we  can  do  nothing  else 
than  quash  the  conviction. 

Hannbn,  J. — I  am  of  the  same  opinion. 

G.  Bruce  asked  for  costs  against  the  justices, 
under  tlie  peculiar  circumstances  of  this  case^ 
though  in  ordinary  cases  it  was  not  usual  to  grant 
them. 

Lush,  J. — We  are  not  disposed  to  give  costs 
against  the  justices,  where  they  have  acted  bmi 
jUe.  If  the  other  party  had  himself  appeared  before 
us  the  case  would  be  different. 

Comnction  quathed. 

Attorneys  for  justices,  Aldridge  and  Tham, 
Attorneys  for    defendant,   Real  and  PkUpot  for 
WiUdnaon  and  Burkinshaw,  Alfreton. 
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Allen  (app.)   v.   Town  Clerk  op  Warrington 

(resp.) 

Beffistraiion—Notice  of  objection—Suffidency  of 
description^^  ^  7  Vict.  c.  18,  «.  17. 

A  notice  of  objection  to  a  borough  voter  was  signed 
**&/).  on  the  list  of  voters /or  Qolbome-street,  in  the 
borough  of  W:*  The  borough  qf  W,  consisted  of  three 
townships,  each  having  a  separate  overseer,  who  made 
oiU  a  list  of  voters  for  his  own  township. 

Held,  that  the  objector  must  give  such  a  description  of 
the  list  on  which  his  name  was  to  be  found  as  would 
be  commonly  understood  by  the  people  resident  in  the 
locality  to  designate  the  particidar  list,  and  that  it 
was  for  the  revising  barrister  to  decide  whether,  as  a 
matter  of /act,  the  description  given  would  be  so  under- 
stood. 

Case  stated  by  the  revising  barrister  for  the 
borough  of  Warrington. 

At  a  court  held  before  me,  &c.,  S.  Dunbobbin  ob- 
jected to  the  name  of  John  Allen,  and  of  the  other 
persons  whose  names  appeared  in  the  schedule  here- 
under written,  being  retained  in  the  list  of  voters 
for  the  borough.  The  notice  of  the  objection  which 
had  been  served  upon  the  said  parties  was  in  the 
oUowing  form : 

To  Jolm  Alien,  12,  Bolleflton-Btreet,  Wanrmgton. 
I  hereby  give  joa  notice  that  I  object  to  your  name  being' 
retained  on  the  list  of  persona  entitled  to  Tote  in  the  elec- 
tion of  a  member  for  the  borough  of  Warrington. 
Dated  this  24th  day  of  August  1869. 

(Signed)  Sajiusl  Dttitbobbin, 

on  the  list  of  Toters  for  Oolbome-street, 
in  the  borough  of  Warrington. 

It  was  objected  on  behalf  of  the  said  John  Allen, 
and  of  the  other  persons,  &c.,  that  such  notices  of 
objection  were  bad,  as  they  did  not  specify  the 
lift  upon  which  the  name  of  the  objector  was  to  be 
found,  and  that  they  were  not  called  upon  to  prove 
that  they  were  entitled  to  have  their  names  retained 
on  the  register. 

The  borough  of  Warrington  consista  of  three 
townships,  each  having  a  separate  overseer,  each  of 
whom  has  only  one  list  of  voters  to  make  out ;  and 
the  register  of  voters  for  the  borough  of  Warrington 
is  composed  of  the  said  three  several  lists. 

It  was  contended  in  support  of  the  objection  to 
the  said  notices  that  they  did  not  comply  with  the 
form  and  directions  given  in  Sched.  B.,  No.  11,  of 
6  Vict  c.  18,  not  stating  upon  which  of  the  said 
three  lists  the  name  of  the  objector  appeared. 

I  held  the  notices  of  objection  good,  and  granted 
this  case  for  the  decision  of  the  Court  of  Common 
Pleas  as  to  whether  it  was  necessary  that  the  ob- 
jector should  state  in  the  notice  of  objection  upon 
which  particular  list  of  voters  his  name  was  to  be 
found. 

If  the  court  think  the  notices  of  objection  bad, 
the  several  names  hereunder  written  are  to  be  in- 
serted in  the  list  of  voters. 

Bolker,  Q.C.  (^Barstow  with  him)  for  the  appel- 
lant. (The  respondent  did  not  appear.)  —  The 
question  here  is  as  to  the  validity  of  the  notice 
of  objection.  The  appellant's  case  is,  that  the 
objector  did  not  specify  on  which  list  his  name  was 
to  be  found.  The  Act  6  &  7  Viet.  c.  18,  s..l7,  says 
that  the  person  making  the  objection  shall  give  to 
the  overseers  a  notice  according  to  a  particular 
form.  That  form  is  given  in  number  10  in  Schedule 
B  of  the  Act.    He  must  give  to  the  person  objected 


to  a  notice  according  to  Form  11  in  the  same  sche- 
dule.   If  we  look  at  those  forms  they  are  signed 

"  A,B.  on  the  list  of  voters  for  the  parish  of ."  In 

a  note  to  the  forms  given  in  the  schedule,  it  is  dis- 
tinctly provided  that  *'  if  there  is  more  than  one  list 
of  voters,  the  notice  should  specify  the  list  to  which 
the  objection  refers.*'  This  form  does  not  say  in 
what  parish  Golborne-street  is.  Thus  the  person 
objected  to  cannot  discover  whether  the  person  ob- 
jecting has  a  right  to  object,  without  tiing  more 
trouble  than  the  Act  requires.  There  was  no  list 
of  voters  for  Golborne*street,  and  for  aught  that 
appears  that  street  may  be  partly  in  one  township  and 
partly  in  another.  [Brett,  J. — Supposing  the  re- 
vising barrister  had  found  as  a  fact  that  there  was 
only  one  Golborne-street,  and  that  the  whole  of  it 
was  in  one  township.]  Still  the  directions  of  the 
Act  of  Parliament  were  not  followed.  In  Crow- 
ther  V.  Bradney,  Hopw.  &  Philb.  63 ;  38  L.  J.  70, 
C.  P. ;  9  L.  T.  Rep.  N.  S.  444,  where  the  ob- 
jector described  himself  as  "on  the  list  of  per- 
sons entitled  to  vote  for  a  member  for  Kidder- 
minster, in  respect  of  property  occupied  within  the 
parish  of  Kidderminster,"  which  parish  consisted 
of  "  the  borough  of  Kidderminster,"  "  the  foreign 
of  Kidderminster,"  and  '*  the  hamlet  of  Lower 
Milton,"  for  each  of  which  separate  overseers 
and  churchwardens  were  appointed,  and  sepa- 
rate lists  made,  the  notice  was  held  insufficient. 
Erie,  C.  J.,  in  giving  judgment  in  that  case,  said : — 
"  I  do  not  think  the  description  given  by  the  objec- 
tor is  sufficiently  precise  to  enable  the  person 
objected  to  to  find  his  name  in  the  proper  list,  with- 
out being  subjected  to  the  undue  burden  of  having 
to  search  several  lists  in  several  places."  In  Eids- 
forth  V.  Farrer  (4  C.  B.  9;  I  Lutw.  617).  a  notice 
describing  the  objector,  who  was  on  the  list  of 
freemen,  as  "  on  the  list  of  voters  for  the  borough 
of  L.,"  was  held  insufficient.  In  Moon  v.  Andrew 
(19  L.  T.  Rep.  N.  S.  462 ;  L.  Rep.  4  C.  P.  461)  the 
objector  described  himself  as  *'  on  the  list  of  voters 
for  the  borough  of  Penryn,''  and  the  description  was 
held  sufficient ;  but  there,  although  there  were  six 
lists  for  the  Parliamentary  borough  of  Penryn,  it 
clearly  appeared  from  the  context  that  the  old 
borough  of  Penryn,  for  which  only  one  list  was 
made,  was  meant.  [Willbs,  J. — Does  not  the  pro- 
vision in  the  101st  section  of  the  6  &  7  Vict.  c.  18 
apply,  that  no  misnomer  is  to  vitiate  a  notice,  pro- 
vided that  the  place  **  be  so  denominated  in  such 
.  .  .  notice,  as  to  be  commonly  understood?'* 
BoviLL,  C.  J.— Supposing  that  the  lists  for  the 
different  parishes  in  a  borough  were  numbered  re- 
spectively 1, 2,  and  3,  and  the  objector  had  specified 
the  number  of  the  Ust,  would  not  that  have  been 
sufficient  ?]    The  cases  cited  point  the  other  way. 

BoviLL,  C.J. — Those  cases  were  decided  on  the 
ground  that  the  objector  stated  nothing  to  indicate 
which  of  several  lists  he  referred  to.  The  case  may 
be  different  here.  Supposing  that  there  were  at 
Warrington,  a  township  called  Golboume -street, 
everyone  would  understand  which  list  the  objector 
meant;  also  if  the  lists  were  numbered,  and  the 
number  of  the  list  had  been  given,  unless  we  are  to 
say  that  each  word  in  the  Act  is  to  be  followed. 
The  101st  section  of  the  Act  forbids  such  strictness. 
We  must  then  take  it  that  the  revising  banister 
thought  that  Che  description  was  such  as  to  be  suffi- 
ciently understood.  The  only  question,  however, 
left  to  us  is  whether  it  is  necessary  that  the  objector 
sUitild  state  on  what  list  his  name  is  to  be  found. 
Our  answer  to  that  is  that  he  must  give  such  a 
description  of  the  list  as  would  be  commonly  under- 
stood by  anyone  in  the  locality  to  designate  which 
list  he  refers  to.  Whether  or  no  the  objector  has 
done  so  here  is  a  question  of  fact  which  we  are 
unable  to  decide.    The  case  then  must  be  sent  back 
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to  the  revising  barrister  for  him  to  decide  as  a  matter 
of  fact,  whether  the  description  **on  the  list  of 
voters  for  Golboume-street "  was  one  that  would  be 
commonly  understood  by  the  persons  objected  to. 
If  there  were  two  streets  of  the  same  name  in  dif- 
ferent parishes,  the  description  would  be  vague ;  but 
if  there  is  only  one  Golboume-street,  and  that  street 
is  well  known  at  Warrington,  the  description  might 
well  be  sufficient. 

WiLLBS  and  Bsbtt,  J  J.  concurred. 

Case  to  be  amended  accordingly. 
Attorney  for  the  clumant,  Farington, 


PiBBCEY  (app.)  V.  Maclban  (resp.) 

Registration —  Counting- house  —  Structural  severance-^ 
Rating— 2  WiU,  4,  c.  45, «.  27. 

A  room  or  rooms  used  as  a  counting-house  constitute  a 
"  counting-house*^  within  the  meaning  of  2  Will.  4, 
c.  45,  «.  27,  even  though  in  point  oj  construction  they 
form  part  of  a  house. 

This  was  a  consolidated  appeal  from  the  decision 
of  the  revising  barrister  for  the  city  of  London, 
who  had  decided  that  the  name  of  the  respondent 
John  Maclean  and  also  the  names  of  certain  other 
persons  should  be  on  the  list  of  voters  for  the  city. 
The  following  was  the  case  stated  by  the  revising 
barrister. 

The  said  John  Maclean  (hereinafter  called  the 
claimant)  claimed  to  be  inserted  on  the  list  of  voters 
for  the  parish  of  St.  Katherine  Free  Church  in 
respect  of  a  counting-house,  situate  at  and  within  a 
house.  No.  10,  BilUter- street,  in  the  said  x^arish. 

The  counting-house  in  respect  of  which  this  claim 
was  made  consisted  of  two  rooms,  forming,  together 
with  the  landing  of  the  staircase,  the  entire  first 
floor  of  the  said  house. 

This  house  was  originally  built  for  a  dwelling- 
house,  and  in  former  years  had  been  so  occupied  ; 
but,  in  common  with  many  similar  houses  in  the 
said  city,  the  use  of  it  as  a  dwelling-house  has  been 
abandoned,  and  the  whole  of  it  was  let  out  in  sepa- 
rate apartments  for  business  or  commercial  pur- 
poses ;  and  at  no  time  since  the  80th  July  18G8  had 
the  same  or  any  part  thereof  been  used  as  a  dwelling. 
The  landlord,  who  has  a  lease  of  the  entire  house, 
underlets  the  ground  floor  to  a  person  who  occupies 
it  as  a  grocer's  shop  ;  the  rest  of  the  house  is  let  out 
in  separate  holdings  to  tenants  who  occupy  them  as 
counting-houses  or  business  offices.  No  structural 
alteration  has  been  made  in  any  part  of  the  said 
house  since.it  was  disused  as  a  dweUing-housa  The 
first  floor  is  let  to  the  claimant  as  tenant  from  year 
to  year  at  a  yearly  rent  of  65/.  under  an  agreement 
that  the  landlord  should  thereout  pay  all  the  rates 
on  behalf  of  the  claimant  in  respect  of  the  pre- 
mises occupied  by  him,  the  rent  being  higher  than 
it  would  have  been  if  Uie  claimant  were  personally 
to  pay  the  rates  to  the  collector.  This  floor  con- 
sists of  two  rooms  communicating  together  by  an 
internal  door,  each  of  which  rooms  has  a  separate 
oater  door  to  the  lai;iding  of  the  staircase  which 
gives  access  to  this  floor  and  the  floors  above. 
These  doors  are  the  same  doors  as  were  attached  to 
the  rooms  when  the  house  was  used  as  a  residence. 
On  the  outside  of  one  of  these  outer  doors  is  painted 
the  name  of  the  claimant.  These  rooms  were  occu- 
pied and  used  by  him  as  a  counting-house  in  Mlfc 
trade  or  business  of  wine  merchant.  He  alone,  and 
to  the  exclusion  of  the  landlord,  had  the  keys  of  the 
Uuors  that  opened  on  the  landing.  These  rooms 
were  used  in  manner  aforesaid  by  the  said  claimant 
and  bis  clerk  during  the  daytime,  and  after  the 
basiness  hours  the  doors  on  the  landing  were  locked 


and  the  keys  taken  away  by  him  or  his  clerk. 
There  is  an  outer  door  to  the  house  opening  on  the 
street  which  is  opened  during  the  day;  after  business 
hours  this  door  is  closed  and  secured  by  a  latchlock 
of  which  the  claimant  has  a  key. 

The  claimant  was  rated  to  all  the  rates  in  manner 
following.  Against  No.  10.  Billiter- street,  in  the 
rate-book,  the  overseers  had  placed  the  claimant's 
name  in  the  occupiers'  column,  followed  by  the  words 
"  counting-house,"  immediately  below  the  name  of 
the  landlord  which  was  followed  by  the  word  «  house." 
The  two  names  were  bracketed  together  and  the 
rateable  value,  which  exceeds  120/.  and  the  rate  in 
the  pound  and  the  rating  of  the  whole  house,  includ- 
ing therein  the  said  counting-house,  was  carried  out 
in  the  appropriate  columns  of  the  rate-book  against 
those  names  jointly ;  but  no  separate  value  or  rating 
of  the  counting-house  alone  was  inserted  in  tiie  rate. 
There  had  been  no  special  enactments  as  to  rating 
in  force  in  this  parish.  Both  the  rates  and  rents  had 
been  duly  paid  and  all  other  requisites  not  herein 
specifically  mentioned  to  entitle  the  claimant  to  be 
placed  on  the  list  of  voters  m  respect  of  his  occupa- 
tion of  the  said  counting-house,  were  duly  proved. 
This  claim  was  objected  to  on  the  following  grounds : 
—  First,  that  the  tenement  in  the  claimant's  occupa- 
tionwas  not  sufficient  in  kiiid  to  confer  a  qualification 
by  reason  of  there  being  no  such  structural  severance 
of  the  rooms,  occupied  by  him  as  a  counting-house, 
from  the  rest  of  the  house  as  to  constitute  them  a 
counting  house  within  the  meaning  of  the  Act  to 
amend  the  representation  of  the  people  in  England  and 
Wales,  pass^  in  the  second  year  of  the  reign  of  His 
late  Majesty  King  William  the  Fourth.  Secondly, 
that  the  daimant  was  not,  as  such  occupier  as  afore- 
said, an  occupier  of  premises  in  respect  of  which  he 
was  legally  liable  to  be  rated,  on  the  alleged  ground 
that  an  occupier  of  part  of  a  house  not  structurally 
severed  from  the  rest  of  the  house  is  not  liable  to  be 
rated,  and,  therefore,  that  the  placing  of  his  name 
by  the  overseers  on  the  rate- book  in  manner  afore- 
said, was  no  rating  of  him  in  respect  of  the  premises 
he  occupied. 

The  revising  barrister  disallowed  the  objections 
and  inserted  the  claimant's  name  on  the  list  of 
voters  in  respect  of  his  occupation  of  the  said 
counting-house.  Holding,  first,  that  there  was  a 
conversion  and  occupation  of  the  said  rooms  into 
and  as  a  counting-house,  so  as  to  make  them  a 
counting-house  within  the  meaning  of  the  said  Act, 
and  that  no  further  structural  severance  than  ap- 
pears on  the  facts  was  necessary  to  make  them  a 
good  qualification  as  a  counting-house.  Secondly, 
that  the  overseers  having  plac^  the  name  of  the 
claimant  on  the  rate-book  in  manner  aforesaid,  they 
had  thereby  so  rated  him  in  respect  of  the  premises 
he  occupied,  as  to  entitle  him  to  be  placed  on  the 
list  of  voters  as  duly  rated.  Thirdly,  he  also  held, 
if  it  was  necessary  to  give  a  decision  on  the  point, 
that  the  claimant  was  an  occfipier  in  respect  of  the 
premises  he  so  occupied  as  aforesaid,  and  that  sudi 
joint  rating  of  him  and  bis  landlord  as  aforesaid  in 
respect  of  the  whole  house,  rated  him  in  respect  of 
the  premises  he  exclusively  occupied  being  part 
thereof. 

The  question  upon  which  the  judgment  of  the 
Court  of  Common  Pleas  was  requested,  was  whether 
it  was  rightly  decided  that  the  said  respondent  and 
the  other  persons  were  entitled  to  have  their  names 
retained  or  inserted,  as  the  case  might  be,  in  the 
register  of  voters  for  the  city  of  London. 

Prentice,  Q.  C.  for  the  appellant.  The  question 
here  is  what  is  the  meaning  of  the  word  ^'  counting- 
house,"  in  sect.  27  of  2  Will.  4,  c  45.  It  must  be  a 
whole  house.  There  is  in  this  case  no  structural 
severance  as  to  constitute  the  two  rooms  occupied 
by  the  respondent   a  coiinting-faotise  within  the 
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meaning  of  the  statute.  The  word  **  houee,"  used 
in  the  same  section,  means  prima  facie  a  dwelling- 
house.  Cook  T.  Humber^  K.  &  G.  413;  31  L.  J. 
54,  C.  P. ;  11  C.  B.,  N.  S.,  33 ;  5  L.  T.  Rep.  N.  S. 
838,  has  decided  that  the  word  ''  house  *^  means  a 
whole  house,  and  that  part  of  a  house  in  no  case 
confer  the  franchise  unless  there  is  a  complete 
•ererance  in  fact  between  it  and  the  rest  of  the 
boaie.  In  construing  the  words  **  warehouse  "  and 
''counting-house,''  regard  must  be  had  to  that  deci- 
sion. The  words  mean  a  house  used  for  certain  com- 
mercial purposes,  as  distinguished  from  a  "  house  ** 
properly  so  called,  t.e.,  a  dwelling-house.  The  same 
•tructural  sererance  that  is  required  to  constitute  a 
**  house  "  is  required  to  constitute  a  "  warehouse  " 
or  a  ''  counting-house.*'  Tonu  v.  Luckett,  6  C.  B. 
23,  and  Downing  y.  LuckeU^  6  G.  B.  40,  appear  at 
first  sight  in  tavour  of  the  respondent;  but  the 
decision  in  those  cases  really  turned  on  the  questiv  n 
whether  the  tenant  was  an  *'  occupier  "  or  not  within 
the  meaning  of  the  section,  and  the  sufficiency 
of  the  place  occupied  to  confer  a  qualification 
was  not  in  dispute.  Whatever  doubt  may  have 
been  raised  by  these  cases  has  been  set  at  rest 
by  the  decision  in  Cook  y.  Humber  (ubi  sup.') 
Ji  the  respondent  used  these  rooms  for  dwelling 
purposes,  he  would  have  no  pretence  to  a  vote. 
[BoriLL,  0.  J. — If  a  counting-house  means  a 
whole  house,  why  should  it  have  been  mentioned  by 
the  Legislature  ?]  To  show  that  a  house  used  for 
commercial  purposes  (which  is  not  "a  house" 
within  the  meaning  of  the  27th  section,  that  mean- 
ing a  dwelling-house)  may  confer  a  vote.  A  person 
who  occupies  rooms  like  these  for  purposes 
tnalogous  to  those  for  which  a  counting  house  is 
used  (as  chambers  occupied  by  a  barrister  or  a 
solicitor  or  an  architect  fo*  the  purpose  of  carrying 
on  their  profession)  does  not  get  a  vote. 

Wilson  V.   Roberts,  11  C.  B.,  N.  S.,  50 ;  31  L.  J 
78,  C.  P. ;  5  L.  T.  Eep.  N.  S.  838. 

Cuthbertson  y.  Butterworth,  L.  Bep.  4  C.  P.  523 ; 
21  L.  T.  Bep.  N.  S.  140;  38  L.  J.  98,  C  P. 
According  to  the  lat^t  decisions,  if  the  landlord 
lived  in  this  house,  he  would  have  a  vote  as  for  a 
whole  house  (SmicA  v.  Lancaster^  21  L.  T.  Rep.  N.  S. 
491 ;  39  L.  J.  38,  C.  P.) ;  though  in  reality  he  would 
he  letting  the  greatest  part  of  it  to  sub-tenants, 
who  would  be  also  entitled  to  vote.  Another  question 
arises  as  to  whether  the  respondent  was  rated  so  as  to 
entitle  him  to  vote.  As  to  this  question,  Wright  y. 
2^  Town  Ckrkof  Stockport,  5  M.  &  G.  33,  will  becited 
by  the  respondent.  There  is,  however,  this  distinc- 
tion between  that  case  and  the  present,  that  there 
the  claimants  were  rated  for  the  whole  house  with 
their  landlord ;  while  here,  the  claimant  purports  to 
he  rated  for  a  counting-house,  the  landlord  being 
rated  for  the  house.    He  cited  also 

PotceU  y.  BoTOstony  18  0.  B.,  N.  S.,  175;  34  L  J. 
73,0.  P. 

Meadows  White  for  the  respondent. — A  counting- 
house  need  not  be  a  separate  building.  The  words 
in  the  Act  must  be  taken  in  their  ordinary  and 
popular  sense.  Taking  them  in  this  way,  it  is  clear 
that  these  rooms  constitute  a  counting-house  within 
the  meaning  of  the  Act.  Who  ever  heard  of  a 
counting-house  being  a  whole  building  ?  The  pre- 
sent question  is  one  of  u»e  and  furniture  rather  than 
of  structure.  The  question  discussed  in  Cook  y. 
HumbG-  [ubi  sup.)  was  whether  a  certain  building 
was  a  house  or  not ;  but  that  question  does  not  arise 
here.  But  even  if  structural  severance  were  needed 
to  constitute  a  counting-house,  there  is  sufficient 
Beverance  here  within  the  meaning  of  the  case  of 
Cook  y.  Humber,  [He  was  here  stopped  by  the 
court] 

BoviLL,  C.J. — As  far  as  we  are  informed,  ever 
since  the  year  1882  the  ^oocupatioii  ^of  counting- 


houses  similar  to  the  present  one  has  conferred  a 
vote.  That  practice  shows  what  has  been  the  almost 
universal  opinion  as  to  the  meaning  of  the  word 
"counting-house.''  If  Mr.  Prenticj  had  satisfied  us 
that  the  practice  was  wrong,  it  would  have  been  our 
duty  to  declare  the  law  and  reverse  the  practice 
but  1  am  unable  to  see  that  he  has  given  us  any 
grounds  for  the  change.    The  decisions  have  varieid 
as  to  whether  a  whole  house  is  required,  when  the 
claim  is  made  under  the  words  "  house  or  other 
building,"  but  no  decision  affects  this  question  to 
show  that  a  counting-house  must  comprise  a  whole 
house.     Since  the  case  of  Cook  v.  Humber  (ubi  sup.) 
the  words  "  house  or  other  building"  must  be  con- 
strued to  mean  a  whole  house ;  if  we  take  any  other 
view  of  the  section,  the  words  "  or  other  building* 
might  divide  a  house  into  a  part  of  a  house.    It  was 
said  that  the  words  *'  or  other  building"  might  in- 
clude a  whole  house  or  part  of  one,  because  they 
came  after  the  wonU  *'  warehouse,  counting-house, 
or    shop;"  but  it  has  been  rightly  held  that  the 
words  must  not  extend  the  meaning  of  the  word 
"  house,"  so  as  to  make  it  equivalent  to  part  of  a 
house;  because  if  the  word  ''house"  at  the  beginning 
of  the  clause  signifies  a  whole  house,  then  the  words 
"other  building"  at  the  end  must  bear  the  same 
signification.    This  case,  however,  does  not  turn  on 
the  meaning  of  the  word  "  house,"  but  on  the  mean- 
ing of  the  word  "counting-house."    Now,  in  the 
first  place,  the  word  counting-house,  as  commonly 
understood,  means  a  part  of  a  house.    A  shop  is 
a  part  of  a  house,  and  a  warehouse  is  generally  a 
part  of  a  house.    In  this  particular  case  the  rooms 
in  question  are  known  as  a  counting-house,  and  are 
used  as  one.     Mr.  Prentice,  then,  luis  to  satisfy  us, 
that  what  is  known  and  used  as  a  counting-house 
is  not  a  counting-house  within  the  meaning  of  the 
Act.      He  says  it  must  be  a  whole  house.      But 
a  counting-house  or  a  shop  is  commonly  a  part 
of  a  house,  and  not  the  whole.    There  is  no  direct 
decision  as  to  the  meaning  of  these  words^  "  ware- 
house, counting-house,  or  shop,"  but  there  are  many 
cases  in   which  the  judges   have  expressed   their 
views  as  to  their  meaning.    In  Toms  v.  Luckett  (M 
Slip.),  which  was  decided  in  1847,  Wilde,  C.  J.  (At 
p.  35  in  the  Common  Bench  Reports)  says : — "  We 
all  well  know  that  the  terms  *'  warehouse,  counting- 
house,  shop"  import  parts  of  houses  devoted  to  par- 
ticular purposes  of  business  ;  and  the  general  woids 
that  follow,   "  or  other  building,"   must  have  in- 
tended to  embrace  other  separate  occupations  of 
distinct  portions  of  a  house."    The  question,  then, 
was  whether  part  of  a  house,  used  as  a  dwelling- 
house,  would  confer  a  vote.    Cook  v.  Humber  (ubi  sup.) 
has  reversed  that  decision,  but  it  leaves  untouched  the 
view  there  taken  of   the  meaning  of  the    words, 
"  warehouse,  counting-house,  or  shop."    The  Chief 
Justice  goes  on  to  say,  "  The  object  of  the  Legis- 
lature in  introducing  these  words  seems  to  have 
been  to  prevent  the  discussions  that  might  be  ex- 
pected to  arise  out  of  the  previous  words.    I  cannot 
help  thinking  that  the  apartments  which  this  party 
is  described  as  occupying  should  be  held  to  fall 
within  the  words  *■  other  building,*  just  as  much  as 
the  words  *  warehouse,  counting-house,  or  shop,'  are 
satisfied  by  the  occupation  of  distinct  portions  of  a 
house  for  the  purposes  before  adverted  to."    There 
is  no  doubt,  then,  as  to  the  opinion  of  Wilde,  C.J.  on 
this  question.     In    Wright  v.    The  Town    Clerk  of 
Stockport,  5  M.  &  Q.  33,  which  was  decided  in  1843, 
the  question  was  whether  rooms,  being  portion  of  a 
building,    could    entitle   the  occupier  lo   a    vote. 
There  Tindal,  C.  J.  at  page  50,  says,  *'  We  are  of 
opinion  that  each  of  these  room;$,  held  in  the  manner 
described  in  the  case,  was  such  a  building  as  to 
confer  the  right  of  voting  on  its  occupier."    There, 
too,  the  language  used  seems  to  show  that  a  shop, 
,  warehouse,  or  eounting-house  was,  in  the  opinion  of 
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Tindal,  C.  J.  equivalent  to  a  part  of  a  house.    In 
Cook  Y.  number  (ubi  »up,\  where  the  qaeetion  of 
whole  or  part  of  a  house  was  again  raised,  it  was 
said  that  the  word  "  house  "  meant  a  whole  house 
in  the  first  place,  and  that  therefore  the  words 
"  other  building  "  at  the  end  could  not  mean  a  part 
of  a  bouse.   But  the  only  question  was  as  to  the  mean- 
ing of  these  words,  and  nothing  was  said  to  interfere 
with  the  views  of  Wilde,  C.J.  and  Tindal,  C.  J.  as 
to  the  meaning  of  the  words  '*  shop,  warehouse,  or 
counting-house."      In   Cook  v.   Humber  (ubi  sup,), 
Erie,  C.  J.,  says  at  p.  45  of  11  C.  B.,  N.  S.,  "  as  to 
the  kind  of  tenements  which  qualifies,  the  statute 
has  described   two  classes  of   buildings,    namely, 
those    used    for   residential,    and    those  used  for 
commercial    purposes — bouse,  for  residence — ware- 
house,  counting-house,   shop,   or    other  analogous 
building,  for  commerce.      When  the  claim  is  in 
respect  of  a  house,  we  consider  that  the  Legislature 
did  not  intend  to  create  a  part  of  a  house  used  for 
residence,  and  not  for  commerce,  a  tenement  suffi- 
cient to  qualify."    I  should  expect  to  find  that  if 
Erie,  C.  J.,  had  thought  that  a  shop  must  be  the 
whole  building,  he  would  have  said  something  of  the 
sort.    So  far,  however,  from  his  doing  so,  his  lan- 
guage seems  to  show  that  this  court  in  his  time 
entertained  the  contrary  opinion.    At  p.  46  of  this 
same  report,  the  case  of    Wright  T.  The  Toum  Clerk 
of  Stockport  (u6i  mp.)  is  referred  to,  and  no  dis- 
satisfaction is  expressed  with  that  decision.    The 
next  case  is  Wilson  v.  Roberts  (ubi  supX  decided  in 
1861.     At  p.  50  of  the  11  C.  B.,  N.  S.  report,  the 
the  court  say  :   "  The  claimant  occupied  the  first 
floor,  being  a  part  of  a  house,  which  part  had  not 
become  by  actual  severance  an  entire  house  in  any 
sense  of  the  word  ;  and  we  consider  that  the  qualifi- 
cation fails,  because  the  tenement,  the  subject  of 
occupation,  was  not  sufficient."    That  is  to  say,  it 
was  not  sufficient  as  a  house.    He  continues:  "  It  is 
not  stated  to  be  a  shop,  warehouse,  or  counting- 
houiie.    It  was  not  a  house,  because  it  was  only  a 
part  of  a  house.  It  was  not  a  building  analogous  to 
the  others  described  in  the  statute,  because  it  was 
only  'one  part  of  a  building,  without  any  actual 
severance  from  the  other  parts."  If  rooms  are  occu- 
pied as  warehouses,  shops,  or  counting-houses,  the 
case  is  different.      There,  however,  the  claimant 
could  not  be  said  to  occupy  a  house,  because  he  only 
occupied  a  part ;  and  his  rooms  could  not  fall  under 
the  description   of  shop,   warehouse,  or  counting- 
house,  because  they  were  not  used  for  that  purpose. 
I  am  of  opinion,  then,   that  these  words  "shop, 
warehouse,  or  counting-house,"  include  parts  of  a 
house.    That  is  the  common  meaning  of  the  word?. 
The  language  seems  to  me  to  have  been  used  ad- 
visedly to  designate  a  place  like  that,  in  respect  of 
which  the  present   claimant  claims.     As  to  the 
rating  question:  I  do  not  understand  Mr.  Prentice  to 
insist  much  upon  it,  so  I  merely  observe  that  this 
case  must  be  governed  in  this  respect  by  Wright  v. 
7%e  Town  Clerk  of  Stockport. 

WiLLBs,  J.— I  am  of  the  same  opinion.  The 
words  **  counting-house  "  in  the  absence  of  any- 
thing in  the  context  to  restrain  them  to  any  par- 
ticular sort  of  counting-house,  must  be  held  to 
include  any  place  that  is  a  counting-house  in  the 
largest  ordinary  sense  of  the  word.  This  rule  has 
been  consistently  followed  by  this  court  in  these 
cases.  Now,  in  ordinary  cases,  a  counting-house  is 
a  part  of  a  house,  and  it  is  not  necessary  to  convey 
the  idea  of  a  counting-house,  to  introduce  the  cir- 
cumstance that  the  whole  of  the  building  is  devoted 
to  that  purpose.  There  is  nothing  to  prevent  the 
word  "counting-house"  in  its  ordinary  sense  in- 
cluding such  a  tenement  as  this.  Is  there,  then,  any- 
thing in  the  context  to  show  that  the  whole  house  is 
meant?    I  will  assume  that  Cook  v.  Humber  {ubi 


sup,)  rightly  decided  that  the  word  "  house^  means  a 
whole  house.   To  determine  this  question  about  the 
context,  let  us  look  at  Cook  v.  Humb^,   Beading  the 
section  by  the  light  of  that  case,  it  is  just  as  though 
the  Legislgture  had  said  that  every  person  occupy- 
ing a  whole  house,  warehouse,  counting-house,  shop 
or  other  building  shall  have  a  vote.    That  is  the 
most  favourable  way  of  putting  it  for  the  appellants. 
All  that  Cook  r.  Humber  decided  was  that  the  adjec- 
tive "  whole  "  must  be  prefixed  to  the  word  **  house  " 
in  this  section.    There  is,  then,  I  think  nothing 
either  in  the  subject  matter  or  the  context,  to  pre- 
vent our  regarding  a  part  of  a  bouse  as  a  counting- 
house.     A  counting-house  commonly  is  a  part  of  a 
house.   In  such  a  case,  however,  I  would  not  say  but 
that  the  occupation  may  be  in  some  sense  qualified. 
I  do  not  speak  now   of  the  question  whether  a 
"  counting' house"  must  be  an  entirety  in  point  of 
building,   but  of    the   nature  of    the  occupation. 
It  is  conceivable  and  probable  that  a  person  might 
have  what  is  called  a  counting-house,  or  a  place  of 
business,  without  exposure  of  wares  to  make  it  a 
shop,  and  that  his  occupation  would  give  him  no 
more  control  over  or  access  to  the  place  than  a  mere 
lodger  would  have.     I  could  understand    that  it 
might  be  decided  under  such  circumstances,  tha 
such  an  occupant  is  nothing  more  than  a  lodger. 
But  that  applies  to  the  case  of  a  person  who  has  a 
room  in  a  house,  the  general  control  of  which  ii 
vested  in  the  owner.     That  exclusion  of  a  mere 
lodger  would  necessarily  arise  from  our  giving  to 
the  words  of  the  Act  their  plain  and  ordinary  mean- 
ing.    The  same  doctrines  as  to  the  sufficiency  of 
the  occupation  might  apply  to  the  case  of  a  person 
having  a  counting-house,  as  to  a  person  having  a 
dwelling-house.     It  is  unnecessary,    however,   to 
pursue  this  matter  further,  as,  if  there  is  anything 
to  qualify  the  claimant's  occupation  here,  that  would 
affect  the  sort  of  occupation,  and  has  nothing  U>  do 
with  the  question  of  a  whole  or  part  of  a  house.  The 
claimant  in  this  case  is  in  no  sense  a  lodger.    He 
has  as  complete  control  over  his  counting-house  as 
he  could  have  if  it  were  in  point  of    structure  a 
separate  house.  The  only  difference  between  the  two 
cases  is  that,  in  the  one  case  he  could  get  in  at  night 
without  a  latch-key,  while  here  he  must  use  his 
latch-key  in  order  to  get  through  the  outer  door. 
But  this  door  is  put  up  and  kept  locked,  not  in  order 
to  exclude  him,  but  to  exclude  improper  characten. 
His  occupation,  then,  is  sufficient,  and  as  I  think 
that  he  occupies  what  the  Legislature  must  be  con- 
sidered to  have  contemplated  when  it  used  the  word 
"counting-house,"    the   decision    of    the    revising 
barrister  must  be  affirmed. 

Bbbtt,  J. — ^The  question  here  is  whether  Mr. 
Maclean  is  qualified  to  be  entered  on  the  list  of 
voters  for  the  City  of  London.  The  words  of  the 
27th  sect,  of  tfie  Keform  Act  1832  (2  Will.  4,  c.  45) 
are  to  the  effect  that  the  occupier  of  a  "house, 
warehouse,  shop,  counting-house,  or  other  building'* 
of  a  particular  value  shall  be  entitled  to  a  vote. 
There  are  then  two  points  to  be  here  considered — 
first,  what  is  the  nature  of  the  occupation  ?  secondly, 
what  is  the  thing  occupied  ?  Here  the  occupation  ia 
found  to  be  of  such  a  character  as  to  entitle  the 
occupier  to  a  vote,  if  the  thing  occupied  be  suffi- 
cient. The  place  occupied  is  alleged  to  be  a  count- 
ing-house, and  the  question  for  us  is  whether  it  is  a 
"  counting-house"  within  the  meaning  of  the  sta- 
tute. The  facts  raise  the  question,  not  whether  the 
place  is  in  point  of  structure  sufficient  to  be  a 
counting-house,  but  whether  it  is  to  be  said  that  it  . 
is  not  a  counting-house,  because  in  point  of  struc- 
ture it  is  part  of  another  building.  The  appelant 
relies  on  the  decision  of  this  court  in  the  case  of 
Cook  V.  Humber  {ubi  sup,),  but  that  case  decides  only 
that  a  part  of  a  house  is  not  sofflkaent  to  entitle  the 
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occupier  to  a  rote,  because  the  word  '*  hoate"  means 
a  vbole  boose.  It  is  consistent  with  that  decision, 
that  part  of  a  bailding,  if  there  be  sufficient  struc- 
tural sererance,  may  constitute  a  '*  house."  Flats  and 
chambers  are  in  one  sense  parts  of  another  building, 
bat,  in  another  sense,  they  are  so  contrired  as  to  form 
leparate  houses.  When  Mr.  Prentice  supposes  Cook 
T.  Humber  (uit  n^p.)  to  hare  orerruM  Toms  v. 
JjKkett  {uhi  tvp.\  and  to  hare  decided  that  a  part  of 
a  building  can  under  no  circumstances  form  a  quali- 
flcation,  he  must  think  that  the  court,  in  deciding 
Oiok  T.  Humber  adopted  the  doubt  expressed  by 
y.  Williams,  J.  in  his  judgment  in  Tonu  r,  iMckett, 
All,  boweyer,  that  the  cases  decide  is  that,  in  the 
ordinaiy  and  popular  sense  of  the  word,  a  part  of  a 
boose  is  not  a  house ;  but  there  is  nothing  to  show 
that  a  part  of  a  house  may  not  be  occupied  as  a 
oonnting-house,  merely  beoiuse  it  happens  to  be  a 
part  of  and  not  a  whole  house.  If  a  man  occupies 
a  part  of  a  warehouse,  t.e.,  a  part  let  off  to  him, 
those  decisions  show  that  he  would  not  be  entitled 
to  a  rote ;  but  they  do  not  go  to  the  length  of  de 
dding  that  if  a  man  occupies  a  whole  warehouse  or 
ooanting-honse,  he  is  to  haye  no  yote  because  the 
warehouse  or  counting-house  (as  the  case  may  be) 
forms  a  part  of  another  building.  If  we  were  to 
lUow  this  appeal,  we  should  disfranchise  most  shop- 
keepers and  whole  columns  of  yoters.  There  is 
nothing  in  the  authorities  to  lead  us  to  do  that ;  on 
the  contrary,  I  think  that,  if  the  same  mode  of 
decision  be  applied  to  this  case  as  to  them,  the  de- 
cision of  the  reyising  barrister  must  be  upheld. 

Appeal  dismissed  with  costs. 

Attorney  for  the  appellant,  Harper,  Broad,  and 
Ox 

Attorney!  for  the  respondent,  TVooers  Smith  and 
DsGez. 


Walub  (app.)  V,  BiRKS  (reap.) 

RfgisinUioa — Coitnty  vote — Perpetualcurate — Equitable 

Jireeholder, 

A,  being  perpetual  curate  of  B.,  land  within  the  parish 
ofB.of  more  than  40s.  annual  value  was  convetfed  in 
atcordaucs  with  the  statute  in  that  behalf,  to  A,  and 
his  successors,  in  exchange  for  other  lands  of  equal 
vo&ie.  The  perpetual  curacy  had  never  been  aug- 
mented out  of  Queen  Anne's  Bounty.  On  the  death 
of  A.^  C.  W€u  made  perpetual  curate  of  B.  in  his 
stead: 

Eehi,  that  C.  had  €U  least  such  an  equitable  fieehold 
interest  in  the  land  in  question  as  to  entitle  him  to  have 
Us  name  inserted  on  the  list  of  voters  for  the  parish 
ofB. 

At  a  court,  held  before  the  reyising  barrister 
appointed  for  the  reyision  of  the  list  of  yoters  for 
the  pariah  of  Burwell,  in  the  county  of  Cambridge, 
William  Wallis  duly  objected  to  the  name  of  the 
Bey.  Thomas  Bawson  Birks  being  inserted  in  the 
list  of  yoters  for  the  said  parish. 

The  Rey.  Thomas  Bawson  Birks  (the  respondent) 
was  the  incumbent,  as  the  perpetual  curate,  of  the 
Mrish  of  the  Holy  Trinity,  Cambridge.  He  was 
uoensed  upon  due  presentation  thereto  on  the  5th 
Jan.  I86d,  "  to  perform  the  office  of  perpetual  curate 
or  ioenmbent  of  the  church  of  the  perpetual  curacy 
of  the  Holy  Trinity,  Cambridge  *'  (as  appeared  by 
the  instruments  which  were  set  out  in  the  case.) 
He  claimed  to  be  on  the  register  of  yoters  in  respect 
of  land  at  Burwell,  in  the  county  of  Cambridge, 
d  more  than  the  clear  annual  yalue  of  40s.,  which 
was  teken  in  exchange  for  other  land  attached  to 
iodi  perpetual  curacy. 

By  a  certain  indenture  of  exchange,  bearing 
date  the  )nd    Sept    186^   and    made    between 
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Thomas   Morland  and  Conrad  Wilkinson,  therein 
^escribed  of  the  firMt  part ;  the  Right  Rer.  Thomas, 
Lord  Bishop  of  £ly,  ordinary  and  patron  of  the 
yicarageof  the  parish  of  Holy  Trinity,  in  the  horouffh 
of  Cambridge,  of  the  second   part;  and  the  Rey. 
Chas.  Clayton,  clerk.  Fellow  of  Caius  (/oltege,  Cam- 
bridge, in  the  Uniyersity  of  Cambridge,  incumbent  of 
the  said  yicarage,  of  the  third  part ;  whereby  it  is 
amongst  other  things  recited   that,  b}'  indenture 
bearing  date  the  5th  April  1855,  and  made  between 
Frederick  Randall  of  the  first  part.  William  Wilson 
of  the  second  part,  John  Eadou  of  the  third   part, 
and  the  said  Thomas  Morland  and  Coiirud  Wilkin- 
son of  the  fourth  part,  and  for  the  yaluable  consider- 
ations therein  meniioned,  the  piece  of  land  situate 
at  Ben  well  aforesaid,  hereinafter  particularly  de- 
scribed, was  conyeyed  and  assured  to  such  uses  as 
the  said  Thomas    Morland    and  Conrad    Wilkin- 
son,   or    the   surviyor   of    them,    his    executors 
or    administrators,    should    at   any    time    before 
the  expiration  of  twenty-one  years  from  the  death 
of  such  suryiyor,  by  any  deed  or  deeds  appoint,  and 
in  default  thereof  and  subject  thereto,  to  the  use  of 
the  said  Thomas  Morland  and  Conrad  Wilkinson, 
their  heirs  and  assigns  for  eyer.    And  whereby  it 
is  further  recited  that,  by  virtue  of  an  Act  of  Par- 
liament passed  in  the  55th  year  of  the  reign  of 
his  late  Majesty  King  Gkorge  the  Third,  intituled 
**  An  Act  to  enable  spiritual  persons  to  exchange  the 
parsonage  or  glebe  houses  or  glebe  lands  belonging 
to  their  benefices,  for  others  of  greater  yalue  or 
more  conyeniently  situated  for  their  residence  and 
occupation,  and  for  annexing  such  houses  and  lands 
so  taken  in  exchange  to  such  benefices  or  parsonage, 
or  glebe  house  and  glebe  lands,  and  for  purchasing 
and  annexing  lands  to  become  glebe  in  certain  cases, 
and    for  other  purposes,'*    it    was   lately  agreed 
between  the    said   Thomas  Morland  and  Conrad 
Wilkinson    that  the   said   Thomas    Morland  and 
Conrad  Wilkinson  should  giye  to  the  saij}  Charles 
Clayton  and  his  successors,  the  pieces  or  parcels  of 
lana  thereinbefore  mentioned,  and  thereinafter  par- 
ticularly described,  in  exchange  for  a  piece  of  land 
situated  in  the  parish  of  St.  Andre w-the- less,  in  the 
borough  of  Cambridge.    And  whereby  it  is  further 
recited  that  the  seyeral  directions  in  the  said  recited 
Act  had  been  complied  with,  and  that  in  pursuance  of 
the  said  recited  Act,  and  the  said  proceedings  taken 
by  yirtue  thereof,  the  said  recited  agreement  for  the 
said  exchange  had  been  and  was  thereby  ratified 
and  confirmed  by  the  said  Thomas  Lord  Bishop  of 
Ely,  as  ordinary  and  patron,  and  by  the  said  Charles 
Clayton  as  incumbent  of  the  said  yicarage.    It  was 
thereby  witneased  that,  in  pursuance  of  the  said 
recited  agreement,  and  in  consideration  of  the  said 
piece  of  land  in  the  parish  of  St.  Andrew-the-Less, 
in  the  borough  of  Cambridge,  so  agreed  to  be  giyen 
in  exchange,  they  the  said  Thomas  Morlaad  and 
Clonrad  Wilkinson,  by  and  with  the  consent  and 
approbation  of  the  said  Thomas,  Lord  Bishop  of 
Ely,  as  ordinary  and  patron  of  the  said  yicarage, 
upon  the  acceptance  of  the  said  Charles  Clayton  as 
incumbent,  by  and  with  the  consent  and  approba- 
tion of  the  said  ordinary  and  patron  testified  as 
therein  mentioned,  did  grant,  bargain,  sell,  and  ex- 
change unto  the  said  Charles  Clayton  and  his  sue- 
cessors,  yicars  of  the  said  vicarage  for  the  time 
being,  for  ever  (inter  alia\  all  that  piece  or  parcel 
of  land  situate,  lying,  and  being  in  Burwell  afore- 
said, containing  by   admeasurement  2a.  Ir.   15p., 
then  or  late  in    the  occupation  of   James  Scott, 
together  with  the  appurtenances  thereto  belong- 
ing, to  hold  the  same  with  the  appurtenances  unto 
and  to  the  sole  use  and  benefit  of  the  said  Charles 
Clayton   and    his  successors,    yicars  of  the  said 
yicarage  of  Holy  Trinity  aforesaid,  for  the  time 
being,  for  eyer,  in  exchange  for  the  said  piece  or 
paroel  of  land  and  appurtenances,  situate  in  the  said 
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parish  of  St.  Andrew-the-Less,  in  the  said  horough 
of  Gamhridge. 

No  proof  was  given  of  any  augmentation  from 
Queen  Anne's  bounty  of  such  curacy. 

The  following  is  a  copy  of  the  claim  : — 


Bererend 

Thomas 

Bawson  Birks. 


7,  Tramptngton 

Boad, 

Cambridge. 


Freehold 
Land. 


Broad 
Hedges. 


The  revising  barrister  decided  that  such  incum~ 
bency  being  a  perpetual  curacy  conferred  upon  Mr. 
Birks  a  sufficient  freehold  estate  in  the  property  at 
Burwell  (he  receiving  the  rents  thereof),  as  to  en- 
title him  to  vote  in  respect  thereof,  and  he  allowed 
his  vote  accordingly. 

If  the  court  should  be  of  opinion  that  the  respon- 
dent had  a  sufficient  freehold  interest  in  the  said 
land,  his  name  was  to  be  retained  on  the  register, 
but  if  otherwise,  then  his  name  was  to  be  erased. 

(yMalley,  Q.  C,  for  the  appellant. — The  statute 
1  Geo.  1,  Stat.  2,  c.  10,  s.  4,  provides  that  where  any 
minister  of  any  church,  curacy,  or  chapel  shall  re- 
ceive a  grant  from  the  Queen  Anne's  bounty,  he 
and  his  successors  shall  be  deemed  a  body  politic 
with  perpetual  succession  by  such  name  as  in  the 
grant  of  such  augmentation  shall  be  mentioned. 
The  grant  of  the  land,  in  respect  of  which  the  re- 
spondent claims,  was  made  to  Mr.  Clayton  (the 
former  perpetual  curate),  and  his  successors ;  but 
as  it  is  found  in  the  case  that  no  grant  was  ever 
made  out  of  Queen  Anne's  bounty  to  this  perpetual 
curacy,  the  perpetual  curate  was  not  and  is  not  a 
body  corporate,  and  the  respondent  is  not  in  point 
of  law  Mr.  Clayton's  successor.  The  respondent 
is  nothing  but  a  stipendiary  curate,  and  cannot 
take  land  in  succession.    He  cited 

Qreenslade  v.  Da/rbyy  L.  Bep.  S  Q.  B.  421 ;  18  L.  T. 
Bep.  N.  S.  468;  37  L.  J.137,  Q.  B.; 

2  Bum's  Eocles.  Law,  55,  (citing  Weldan  v. 
Qreen)i 

Price  V.  Pratt,  Buiib.273 ; 

Mason  v.  Lambert.  12  Q.  B.  795 ;  17  L.  J.  366,  Q.  B. 
[WiLLXs,  J.— Who  then  is  entitled  to  the  land  ?! 
fossibly  Mr.  Clayton,  or  else  it  reverts  to  the 
grantor.  That,  however,  is  another  question. 
rWiLLBS,  J. — If  the  land  reverted  to  the  grantor, 
U19X  would  bold  good  in  equity  as  a  trust  for  the 
benefit  of  the  successive  incumbents  of  this  curacy. 
In  any  case,  the  present  curate  has  an  equitable 
right  by  the  conveyance.  He  is  thus  at  all  events 
the  equitable  freeholder,  and  that  is  quite  sufficient.] 

Keancj  Q.  C,  for  the  respondent,  was  not  called 
upon. 

Jtuigment  for  the  respondent. 

Attorneys  for  appellant,  J.  and  C  Cole,  for  E, 
Foster,  Cambridge. 

Attorney  for  the  respondent,  J.  F,  Isaacson,  for 
J.  Button,  Newmarket. 


Jan,  25  and  Feb,  28, 1870. 

Bbuxfiit  (app.)  V.  Thb  Oybbsbbrs  of  Litbspool 

(resps.) 

Notice  of  appeal — Qualification  of  a  county  voter — Pew 

in  church, 

A  claimant  whose  name  had  been  retained  upon  the  Ust 
of  county  voters  declined  to  support  the  barrister's 
decision  upon  appeal,  and  no  other  person  interested 
consented  to  do  so;  the  barrister  accordingly  named 
the  overseers  of  the  parish  as  respondents,  and  indorsed 
upon  the  special  case  the  names  of  four  persons  who 
were,  as  he  was  informed,  the  overseers  for  the  time 
being.    Subsequently  it  was  discovered  that  onl^  one 


of  the  four  persons  was  then  an  overseer,  the  period  of 
office  of  the  other  three  having  expired.    Notice  of 
appeal  was  served  upon  the  overseers,  as  weU  as  upon 
the  four  persons  named  as  respondents  ;  the  respon- 
dt^nts  did  not  appear : 

Held,  that  the  requirements  of%  VicL  c.  18,  s,  64,  toere 
sufficient^  fulfilled. 

By  a  local  Act,  cfter  reciting  that  the  church  of  St, 
Mark's,  Liverpool^  had  been  built  by  subscription  md 
consecrated,  certain  of  the  subscribers  were  appmnted 
commissioners  and  trustees,  and  empowered  to  let  or 
sell,  and  transfer  and  convey y  for  the  purpose  only  of 
attending  divine  service,  all  and  every  of  certain  pews 
or  seats  in  the  said  church  to  the  inhabitants  ofctrtoxs 
parishes ;  by  a  subsequent  local  Act  it  was  enacted 
that  thefee'simple  and  inheritance  of  and  in  the  said 
pews  or  seats  mail  be  vested  in  the  said  snbscribert  to 
the  said  church  of  St.  Mark,  or  the  pnmrietors  for  the 
time  being  of  the  pews  and  seats,  their  heirs  and 
assigns  for  ever ;  cind  they  are  thereby  authorised  and 
empowered  to  sell,  dispose  of  and  convey  all  or  09  of 
the  said  seats  or  pews,  tr^ether  with  the  fes-simpk 
and  inheritance  of  the  same  respectively  to  anypersom 
or  persons  willing  to  become  purchasers  thereof. 

Two  pews,  the  annual  value  of  each  being  6L,  were  am- 
veyed  by  the  said  commissioners  ana  trustees  to  a 
person  who  claimed  upon  that  qualification  a  vote  for 
the  county : 

Held,  that  the  Legislature  had  not  given  to  the  owners  of 
these  pews  or  seats  any  freehold  interest  in  the  land 
which  was  coveted  by  such  pews  or  seats,  or  in  am/ 
profit  arising  out  of  such  kmd;  therefore  the  claimant 
had  no  right  to  be  registered. 

Hinde  v.  Chorlton,  L.  Rep.  C.  P.  104;  16  L.  T, 
Bep.  N.  S  472  followed. 

This  was  an  appeal  from  the  decision  of  one  of 
the  revising  barristers  for  the  south-western  divisioD 
of  the  county  of  Lancaster. 

At  a  court  held  before  one  of  the  revising  barris- 
ters appointed  to  revise  the  list  of  TOters  for  the 
south-western  division  of  the  county  of  Lancaster, 
the  appellant  duly  objected  to  the  name  of  Matthew 
Bedhead  being  retained  in  the  list  of  voters  for  the 
south-western  division  of  the  said  county. 

The  name  of  Matthew  Bedhead  appeared  on  the 
list  of  claimants  as  follows:  *' Bedhead,  Matthew, 
52,  Great  George-street,  Liverpool,  freehold  pews, 
72  and  72^,  St.  Mark's  Church,  Ui^r  Duke- 
street." 

The  said  Matthew  Bedhead  produced  a  deed  bear- 
ing date  the  29th  April,  1868,  made  between  John 
Highfield  of  the  one  part,  and  the  said  Matthew 
Bedhead  of  the  other  part.  The  deed,  after  reciting 
that  the  said  Highfield  was  seised  to  him  mod  his 
heirs  of  the  said  pews  in  the  said  church  of  St 
Mark  for  an  estate  of  inheritance  in  fee  simple^ 
witnessed  that  the  said  Highfield  did  thereby  grant 
and  convey  unto  the  said  Bedhead  and  his  heirs  the 
said  pews  and  the  sole  and  exclusive  right  of  using 
the  same  at  all  times  when  Divine  service  should  be 
performed  in  the  said  church,  and  at  ail  other  rea- 
sonable times  when  the  said  diurch  should  be 
opened  for  the  use  of  persons  frequenting  the  saise, 
together  with  all  ways,  privileges,  and  advantage 
of  passage  in  and  through  the  aisles  of  the  said 
church,  and  all  other  advantages  and  appurtenances 
thereto  belonging,  and  all  the  estate,  right,  titles  and 
interest  of  the  said  Highfield  therein  or  thereto,  to 
hold  the  same  unto  and  to  the  use  of  the  said  Bed- 
head, his  heirs,  and  assigns  for  ever,  under  and 
subject  to  the  payment  <S  such  yearly  rents,  and 
such  levies,  assessments,  and  other  sums  of  money  as 
should  thereafter  become  due  or  be  lawfully  charged 
or  imposed  upon  the  said  pews  or  the  owners  or 
occupiers  thereof,  hy  yirloe  of  the  Act  of  Pariia- 
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ment  relating  to  the  said  church.  By  the  said 
deeds  Highfield  coyenanted  that  he  was  well  and 
absolutely  entitled  to  the  said  pews,  and  had  good 
right,  fall  power,  and  lawful  and  absolute  authority 
to  conrey  die  same  to  the  said  Redhead  and  his  heirs 
in  manner  aforesaid,  and  that  the  said  Redhead  and 
bis  heirs  and  assigns  should  have  quiet  possession 
of  the  said  pews,  free  from  incumbrance  by  the  said 
Highfield  or  any  person  whomsoerer,  except  in  re- 
•pect  of  the  said  rents  and  assessments. 

It  waa  alleged  by  the  said  Redhead,  and  admitted 
by  the  appellant,  that  the  said  Highfield  derived  his 
title  to  the  said  pews  from  a  deed  made  shortly  after 
the  pasting  of  the  Act  of  2  &  3  Vict.  c.  mlii., 
hereinafter  mentioned,  by  which  the  persons  men- 
tioned in  the  4th  section  of  the  said  Act  as  "  the 
said  subscribers  to  the  said  church  of  St.  Mark,** 

Emted  and  conveyed  the  said  pews  to  the  said 
ghfleld,  and  that  the  said  last- mentioned  inden- 
ture waa  in  its  terms  in  all  respects  similar  to  the 
indenture  previously  referred  to  in  this  case. 

Before  the  said  conveyance  to  the  said  Highfield, 
the  said  subscribers  had  not,  nor  had  the  commis- 
■ioDers  and  trustees  mentioned  in  the  Act  of  66 
Gea  8,  c  Ixv.,  hereinafter  referred  to,  granted  or 
conveyed  any  interest  in  the  said  pews  to  any  other 


The  said  church  of  St.  Mark  was  established  by 
an  Act  of  Parliament  passed  in  the  fifty-sixth  year 
of  the  reign  of  King  George  III.  (c.  Ixv.),  entitled, 
**  An  Act  for  establishing  a  new  Church,  calted  the 
Church  of  St  Mark,  situate  in  the  Town  and 
Pariah  of  Liverpool,  in  the  County  Palatine  of 
Lancaster." 

The  provisions  of  the  Act  relating  to  this  case 
are  sufildently  referred  to  in  the  judgment  of  the 
court. 

The  schedules  to  the  said  Act  are  in  form  as 
follows : — 

Tktfi-m  Net  or  achadviU.  Jte.,  oonfahdng  an  aooonnt  of  the 
sereiml  pews  or  aeata  set  apart  for  the  minister. 
Seats  on  the  ground  floor. 


Kwnber. 

Value. 

1 
and 

eoi. 

soon. 

Tk§  meemd  lut  or  •ek«dttl«,  Ac.,  oontainlng  an  aooount  of 
the  pews  and  sittings  set  ajpert  for  the  use  of  the  poor  fbr 


Humber. 

tiitnation. 

Nb.of  Sittings 

Value. 

177 
to 
190 

Six  pews,  eaoh  oontain- 
ing  four  sittinge.  on 
thegroond  floor  Senind 
the  polpitk  and  so  on. 

M 

9001. 

1 

TkM  tUrd  Ust  or  aeh«dii2<,  to,,  oontaining  an  aooount  of  all 
fibe  pews  and  seats  in  the  said  ohuroh,  save  the  news  and 
easts  eontained  or  set  down  in  the  first  ana  seoond 
ftuhirlTTlt  to  this  Act  annsxed. 


Number. 

Bent. 

6andl5 

and 

ll.igs.Ud. 
soon. 

The  sud  pews  in  this  case  mentioned  are  pews 
eontained  in  the  third  schedule  to  the  said  Act. 

In  the  second  and  third  years  of  the  reign  of  Her 
prasent  Blajesty,  an  Act  of  Parliament  was  passed 
(cap.  xzxiiL),  which  contains  the  following  pro- 


Sect.  4: 


doahtaluiTe  arisen  as  to  the  estate  and 

whloh  the  subscribers  to  and  proprietors  of  the 

laid  ohBreh  of  Saint  Mark  took  in  the  pews  and  seats  set 
foA  <m  the  third  Ust  or  schedule  of  the  said  recited  Act : 
be  it  tkeralore  enacted  that  from  and  after  the  passing  of 
this  Ast»  the  fee  sinmie  and  inheritanee  of  and  in  the  said 
set  f  ostb  in  the  third  Ust  or  schedule  to  the 


said  Act  annexed,  shall  be  vested  in  the  said  subscribers  to 
the  said  church  of  Saint  Mark,  or  the  proprietors  for  the 
time  being  of  the  same  pews  and  seats,  their  heirs  and 
assigns  for  ever  j  and  they  are  hereby  auUiorised  and  em- 
powered to  sell,  dispose  of,  and  convey  all  or  any  of  the 
same  seats  or  pews,  together  with  the  fee  simple  and  in- 
heritance of  the  same  roqteotively,  to  any  person  or  uersons 
willing  to  become  purohasers  thereof,  anything  in  the  said 
recited  Act  relating  to  the  said  cburcn  oi  St.  Mark  to  the 
contrary  thereof  notwithstanding. 

The  said  pews  in  the  second  paragraph  of  this 
case  mentioned,  are  each  of  the  annual  value  of  5/., 
after  deducting  all  charges  upon  the  same.  Since 
April  1868,  the  said  Redhead  has  been  in  the  habit 
of  attending  divine  service  at  the  said  chujrch  uf  St. 
Mark,  and  occupying  one  of  the  said  pews  during 
the  time  of  service.  No  other  person  has  at  any 
time  been  allowed  to  use  such  pew  without  the  per- 
mission of  the  said  Bedhead.  The  other  of  the 
said  pews  has  been  since  1863  occupied  in  the  same 
manner  by  persons  to  whom  Kedhead  let  the  same, 
and  who  have  regularly  paid  rent  to  him  therefor. 

The  barrister  was  of  opinion  that  the  said  Bed- 
head had  a  freehold  estate  in  the  said  pews  or  one 
of  them,  sufficient  to  entitle  him  to  have  his  name 
retained  on  the  Ust  of  voters,  and  he  retained  his 
name  on  the  list  of  voters. 

The  said  Redhead  in  open  court  declined  to  sup* 
poit  the  said  decision,  and  as  no  person  in- 
terested in  the  matter  of  the  said  appeal  consented 
to  support  the  decision  appealed  against,  the  bar- 
rister named  the  overseers  of  the  parish  of  Liver- 
pool to  be  the  respondents  in  this  appeal. 

The  question  for  the  opinion  of  the  court  was 
whether  the  said  Bedhead  had  a  freehold  estate 
sufficient  to  entitle  him  to  have  his  name  retained 
in  the  list  of  voters  ?  Should  the  court  be  of  opinion 
that  Bedhead  had  not  such  a  freehold  estate,  his 
name  was  to  be  erased  from  the  list  of  voters. 

The  appellant's  points  were  as  follows  :~1. 
That  the  decision  of  the  revising  barrister  was 
wrong,  and  that  the  name  of  Matthew  Bedhead 
ought  not  to  be  retained  on  the  list  of  voters  for  the 
south-west  division  of  the  county  of  Lancaster 

2.  That  independently  of  the  private  Act  of 
2  &  8  Vict.  c.  xrxiii,  Matthew  Bedhead  had  not  ao 
quired  the  freehold  of  either  of  the  pews,  but 
onlv  the  right  to  go  into  them  for  cerUun  purposes, 
and  that  such  right  was  an  easement  and  not  a 
tenement  within  the  meaning  of  8  Hen;  6  c.  7. 

3.  That  the  effect  of  the  said  private  Act  is  only 
to  alter  the  interest  of  the  subscribers  or  proprietors 
in  the  subject-matter  thereof,  and  does  not  in  any 
way  alter  the  nature  of  that  subject  matter  4. 
That  the  said  Act  cannot  have  the  effect  of  altering 
an  easement  or  mere  personal  right  into  a  tenement 
or  land  right,  sufficient  to  give  a  vote  within  the 
meaning  of  8  Hen.  6,  -c  7.  That  the  proprietors 
of  the  said  pews  are  only  at  liberty  to  use 
them  for  the  purpose  of  attending  Divine  service, 
and  are  not  at  liberty  to  use  t^m  at  any  time 
tiiey  may  like.  6.  That  the  expression  **pew  or 
seat,"  mentioned  in  the  said  private  Act,  shows 
that  the  right  was  in  the  nature  of  an  easement 
and  not  a  tenement,  within  the  meaning  of  8  Hen. 
6,  c.  7. 

No  one  was  instructed  to  support  the  barrister's 
decision. 

CrompUm  appeared  for  the  appellant,  and  pro- 
duced affidavits  to  satisfy  the  requirements  of 
6  Vict,  c  18,  s.  64,  which  provides  that  "  no  appeal 
shall  be  heai^  by  the  said  Court  (of  Conmion  Pleas) 
in  any  case  where  the  said  respondent  shall  not 
appear,  unless  the  said  appellant  shall  prove  that 
due  notice  of  his  intention  to  prosecute,  such  appeal 
was  given  or  sent  to  the  said  respondent  ten  days 
at  least,  before  the  day  appointed  for  the  hearing  of 
such  appeal."  In  this  case  the  revising  barrister 
epdorsed  tiie  names  of  four  persona  who  were,  as  he 
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was  informed,  overfiefrs  of  the  pariah  of  Liverpool, 
on  the  speciid  caae.  Subsequently  it  was  di8coyere<l 
that  only  one  of  theav  four  persons  was  then  an 
oversfor,  the  period  of  ofl9ce  of  the  other  three 
having  expired.  Notice  of  appeal  was  served  upon 
the  overseers,  as  well  as  upon  the  persons  named  as 
respondents,  but  the  revising  barrister  considered 
that  he  had  no  power,  after  the  conclusion  of  his 
appointment,  to  amend  his  uominatiun  of  ri*- 
spondents. 
The  court  held  this  was  sufficient. 

Cromptcn   then  argued  that  the  decision  of  the 
barrister  waa  contrary  to  the  authority  of 

flttMfo  V.  Chorlton,  L.  Bep.  2  C  P.  104 ;  15  L.  T. 

Sep.  472 ; 
MoMiwcariii^  v.  Qile$y  5  B.  &  Aid.  356 ; 
ChaipTMm  V.  Jmes,  L.  Bep.  4  Ex.  283 ;  20  L.  T. 
Biep.  811. 
and  was  not  justified  by  the  special  provisions  of 
these  local  Acts. 

Cur,  Q<h.  vuU. 

FA.  28.— The  judgment  of  the  eourt  (Bovill,  C.  J., 
WiUes  and  Brett,  J  J.)  was  delivered  by  Bovill, 
C.J. — In  this  case  one  Matthew  Bedhead  claimed  to 
be  registered  in  the  parish  of  Liverpool  as  a  votvr 
for  the  south-western  division  of  the  county  uf 
Lancaster,  in  respect  of  an  alleged  qualification 
thus  described  in  his  ciaim : — "Freehold  pews,  72 
and  72j^,  St.  Mark's  Church."  In  support  of  his 
claim  Bedhead  produced  a  deed,  bearing  date  the 
29th  April  1868,  made  between  one  John  Highfield 
and  the  said  Matthew  Bedhead,  whereby,  after  re- 
citing that  Highfield  was  seised  to  him  and  his 
heirs  of  the  said  pews,  &c.,  for  an  estate  of  inheri* 
tance  in  fee  simple,  it  was  witnessed  that  Highfield 
did  thereby  grant  and  convey  unto  the  said  Bedhead 
and  his  heirs  the  said  pews,  and  the  sole  and  exclu- 
sive right  of  using  the  same  at  all  times  when 
Divine  service  should  be  performed  in  the  said 
church,  and  at  all  other  reasonable  times  when  the 
said  church  should  be  opened  for  the  use  of  persons 
frequenting  the  same.  It  was  admitted  that  High 
field  derived  his  title  from  a  deed  in  the  same  terms, 
made  shortly  after  the  passing  of  stat.  2  &  8  Vict. 
c  xxxiii.,  between  Highfield  and  the  persons  men- 
tioned in  the  4th  section,  as  **  the  said  subscribers 
to  the  said  church  of  St.  Mark's."  The  church  ot 
St.  Mark's  was  established  under  the  stat.  56  Geo.  3, 
c.  Ixv.  By  sect.  I  of  that  statute  it  was  recited, 
among  other  things,  that  several  of  the  inhabitants 
residing  in  the  parish  of  Liverpool  had  procured  a 
lease  of  land  from  the  Corporation  of  Liverpool,  and 
had  built  a  church  or  chapel  thereon,  with  galleries, 
pews,  seats,  and  other  conveniences,  accommoda- 
tions, &c. :  and  that  the  subscribers  to  and  pro- 
moters of  tne  said  church  or  chapel  having  purchased 
from  the  corporation  the  freehold  reversion  and 
inheritance  in  fee  simple  of  the  said  church  or 
chapel,  had  procured  the  said  church  or  chapel  to  be 
consecrated,  &c.  The  statute  then  enacted,  by 
sect.  4,  that  certain  persons  and  their  successors 
were  appointed  commisbiuners  and  trustees,  &c.  By 
sect.  6,  that  two  persons  should  be  appointed  annually 
to  act  as  churchwardens,  with  power  to  collect  seat 
and  pew  rents ;  and  in  case  of  nonpayment  of  rent 
the  commissioners  and  trustees  were  authorised  and 
empowered  to  enter  upon  and  sell,  or  else  to  sue  for 
and  recover  the  rent  by  action.  By  sect.  11,  the 
pewB  or  seats  in  schedule  1  were  for  ever  to  become 
the  sole  and  exclusive  property  of  the  incumbent, 
and  the  churchwardens  were,  out  of  the  yearly  rent 
of  the  pews  and  seats  in  the  third  schedule,  to  pay 
the  incumbent  of  the  parish  the  yearly  sum  of 
250^  By  sect.  13  it  is  enacted  that  all  the 
pews  and  seats,  save  and  except  those  in  the 
first  and  second  schedules  (t.e.,  all  the  pews  and  seats 
in  the  3rd  schedule),  shall  for  ever  be  subject  to  the 


yeiirl\  rents  set  opposite  them  in*the  third  schedule; 
and  ail  such  pevs  or  seats  shall  also  be  charged 
with  Mich  other  rateable  leys  or  assessments  to  be 
made  as  shall  be  necessary,  &c.    By  sect.  15  it  is 
provi'.Icd  that  every  purcliaser,  &c,   of  a   seat  or 
pt>w.  &c.,   shall  pay  the   rent  charged  thereon  as 
aforesaid,  and  every  such  other  rateable  ley  and 
assessment  as  aforesaid ;  and,  in  default,  the  cborch- 
wardens  shall  and  may  enter  upon  and  hold  sudi 
seat  or  pew,  or  let  the  same,  or  sell  the  same  by 
auction ;  or  the  churchwardens  may  sue  for  and 
recover  the  said  rent,  ley,  or  assessment,  by  action 
of  debt,  or  upon  the  case  for  the  use  and  occupation 
of  such  pew   or  seat,  to  be  brought   against  the 
owner,    Ac.    By  sect.  17,  the  commissioners   and 
trustees,  and  their  successors,  are  empowered  to  let 
or  sell,  and  transfer  and  convey,  "  for  the  porpote 
only  of  attending  Divine  service,"  all  and  every  of 
the  pews  or  seats,  &c.,  which  are  not  by  the  Act 
otherwise  appropriated,  &c.    By  sect.  20  such  sale 
can  be  made  only  to  such  as  are  at  the  time  inhabi- 
tants of  one  of  the  two  parishes  which  are  named. 
By  sect  21  the  seats  in  schedule  2  are  free  seats. 
Schedule  3  comprises   all  the  pews  in  the  church 
or    chapel   which  are  not  in   schedule   I   and  2. 
The  pews  in    question    are  in  schedules    3.    In 
the  stat.  2  &  3  Vict.  c.  xxxiii.,  sect.  4  is  as  fol- 
lows:—"  Whereas  doubts  have    arisen  as  to  the 
estate  and  interest  which  the  subscribers  to  and 
proprietors  of  the  said  church  of  St.  Mark  took  in 
the  pews  and  seats  set  forth  in  the  third  schedule 
of  the  recited  Act,  be  it  enacted  that  Uie  fee-simple 
and  inheritance  of  and  in  the  said  pews  or  seats  set 
forth  in  the  third  schedule  shall  be  vested  in  the 
said  subscribers  to  the  said  church  of  St.  Mark's,  or 
the  proprietors  for  the  time  being  of  the  pews  and 
seats,  their  heirs  and  assigns  for  ever ;  and  they  are 
hereby  authorised  and  empowered  to  sell,  dispose  of, 
and  convey,  all  or  any  of  the  said  seats  or  pews, 
together  with  the  fee-simple  and  inheritance  of  the 
same  respectively,  to  any  person  or  persons  willing 
to  become  purchasers  thereof."    Upon  these  facts 
and  circumstances,  it  was  contended  for  the  claimant 
that,  by  virtue  of  the  Acts  of  Parliament,  or  one  of 
them,  and  of  the  deeds,  he  was  possessed  of  the 
freehold,  not  only  of  the  pews,  but  of  the  land  on 
which  they  stood,  and  if  not,  but  only  of  the  pews, 
yet  that  he  was  entitled  to  them  as  free  tenements, 
as  being  profits  arising  out  of  the  land,  and  there- 
fore entitled  to  vote  as  being  owner  of  a  tenement 
within  the*  stat  3  Hen.  6,  c.  7.    It  was  contended 
for  the  appellant  that  neither  by  the  Acts  of  Parlia- 
ment, nor  by  the  common  law,  could  the  grantora 
to  Highfield  grant  to  him  more  than  an  easement, 
and  that  consequently  they  did  grant  only  an  ease- 
ment, and  therefore  he  (Highfield)  could  only  grant 
an  easement  to  the  claimant ;  and  it  was  further 
contended  that  if  the  original  grantors  could  and 
did  grant  more  than  an  easement  to  Highfield,  still 
he  had  only,  by  the  terms  of  his  deed,  granted  an 
easement  to  the  claimant.    The  case  depends,  no 
doubt,  entirely  upon  the  construction  of  the  Acts  of 
Parliament,  and  the  questions  which  ariae  are— first, 
did    the    Act    of    Geo.   3    empower   the    original 
grantors  to  grant  to  Highfield  an  estate  of  frediold 
in  the  land  on  which  the  two  pews  stood,  or  a 
tenement  in  the  pewa,  in  respect  of  which  he  might 
have  voted,   by   virtue  of   8   Hen.  6,  c  7;   and 
secondly,  if  it  did  not,  did  the  statute  2  &  3  Vict  c 
xxxiii ,  give  to  the  original  grantors  power  to  make 
grants  of  a  freehold  estate  in  the  land,  or  of  free 
tenements  within   the  statute  of   Hen.   6   in  the 
pews  to  Highfield.    Now,  in  the  first  place  it  most 
be  remembered  that,  unless  the  statutes  do,  or  one 
of  them  does,  expressly  give  the  suggested  rights, 
the  ownership  of  a  pew  would  not  carry  with  it  the 
freehold  in  the  soil,  nor  more  than  an  easement  in 
the  nature  of  an  exclusive  right  to  occupy  the  psv 
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daring  Diyine  Bervice  and  the  times  of  other  religions 
obeerFances.    By  the  common  law  there  is  no  pro- 
perty in,  nor  any  right  to  sell  or  let  a  pew  or  seat  in 
the  body  of  a  parochial  church  or  chapel ;  the  free- 
hold is  generally  in  the  parson,  and  the  inhabitants 
hare  the  right  to  use  the  church  for  Dirine  worship, 
thoagh  the  right  to  use  particular  seats  may  hare 
been  acquired  as  appurtenant  to  particular  mes- 
•oagea  by  faculty  or  prescription,  or,  for  the  time, 
by  the  appropriation  of  the  churchwardens  or  the 
ordinary.    The  right  in  a  pew  is  essentially  a  right 
to  use  it  for  the  services  of  the  church,  and  at  times 
when  it  is  open  for  use,  subject  to  the  regulations  of 
the  church ;  and  there  is  no  right  of  access  to  it,  or 
to  use  it  for  other  purposes,  or  in  any  other  manner. 
The  word  ''pew"  is  said  to  be  derived  from  the  Dutch 
**  pnye,"  and  to  signify  *'  a  seat  inclosed  in  a  church  " 
(Johnson's  Dictionary) ;  and  obvious  inconvenience 
would  arise  if  it  were  lightly  held  that  each  owner 
of  a  pew  or  seat  was  owner  of  so  much  of  the  site 
of  a  church  as  is  comprised  within  the  area  of  such 
pew  OT  seat.    And  again,  it  is  necessary,  in  order  to 
determine  this  case  in  favour  of  the  respondents,  to 
distinguish  it  from  the  case  of  Binde  v.  ChorUoti,  in 
which  a  similar  claim  to  the  present,  made  upon  a 
statute  at  all  events  prima  facit  not  dissimilar  from 
the  statute  in  this  case,  was  disallowed.     It  lies 
strongly,   we  think,  on  those  who  rely  upon  the 
present  Acts  of  Parliament,  to    show  that  they 
clearly  enact  the  unusual  consequences  sought  to  be 
derived  from  them.    Now,  on  ez»i mining  the  first 
Act,  we  find,  in  the  first  place,  that  the  freehold  and 
lee- simple  in  the  church  or  chapel  are  recited  to  be 
ia  the  original  subscribers  and  promoters  of  the 
diorch  or  chapel,  who,  after  having  taken  the  lease 
for  lives  of  the  site,  are  said  to  have  purchased  the 
rereraion  thereof  in  fee.     Secondly,  we  find  that 
there  are  no  words  in  the  statute  assuming  to  pass 
any  interest  in  land,  but  only  in  terms  **  in  pews  or 
seats."    Then  we  find  not  only  that  the  pews  and 
seata  are  subject  to  payment  of  rent,  but  that  the 
churchwardens    may    assess    upon    them    leys    or 
assessments;  and  the  churchwardens  may  sue  for 
and  recover  the  said  rent,  ley,  or  assessment  by 
action  for  use  and  occupation,  to  be  brought  against 
the  owner.    And  when  the  commissioners  or  trustees 
are  empowered  to  sell  and  convey,  it  is  only  for  the 
purpose  of  attending  Divine  service.    It  seems  to  us 
that  upon  a  candid  consideration  of  these  enactments, 
it  is  impossible  to  say  that  the  Legislature  has  given 
to  tbe  owners  of  these  pews  or  seats  any  freehold  in- 
terest in  the  land  which  is  covered  by  such  pews  or 
seats,  or  in  any  profit  arising  out  of   such   land. 
There  are  none  of  the  recognised  terms  for  passing 
such  interests,  and  the  incidents  imposed  on  the 
ownership  of  the  pews  and  seats,  are  inconsistent 
with  the  rights  of  ownership  in  the  land.    The  in- 
terest which  passes  by  the  statute  is  in  terms  an 
interest  in  "a  pew  or  seat'*— that  is,  an  interest  in 
the  occupation   of  a  pew  or  seat,  to  be  enjoyed 
during  Divine  Service  and  other  times  of  religious 
observances.    Such  an  interest  is  not  an  interest  in 
land,  but  an  interest  of  a  peculiar  nature,  created 
by  the  Act  of  ParUament,  and  more  in  the  nature 
of  an  easement,  though  there  are  attached  to  it  in- 
cidents of  perpetuity  of  possession,   which   could 
only  be  attached  to  such  a  right  by  the  power  of 
legislation.    The  statute  has  created  a  special  in- 
terest in  the  pews  or  seats  not  known  to  the  common 
law,  and  such  interest  exists  by  force  of  the  statute, 
but  it  is  of  a  very  peculiar  nature,  and  does  not,  in 
our  opinion,  create  such  an  estate  or  interest  in  the 
land  as  will  confer  a  vote.    In  a  similar  manner  this 
court  recognised  the  creation  of  a  new  species  of 
statutory  property  and  interest  in  water,  in  case  of 
Th€  Medw^  rfavigation  Company  v.  Romney,  9  C.  B., 
N.  S.,  676.    Such  being  our  view  of  the  true  inter- 
pretation of  the  statute  of  Geo.  8,  we  must  next  con- 


sider the  effect  of  the  statute  2  &  8  Vict.  c.  xxxiii.  That 
statute  has,  no  doubt,  very  strong  words  referring 
tothe  extent  of  the  interests  of  owners  of  some  of  the 
pews  and  seats — namely,  those  in  the  third  schedule; 
but  it  does  not  seem  to  us  to  alter  in  any  way  tbe 
nature  of  the  subject-matter  in  respect  of  which, 
or  in  which  that  interest  exists.  The  subject-matter 
is  still  a  pew  or  seat,  and  not  land,  or  any  free  tene- 
ment, such  as  was  known  to  the  common  law,  so  as 
to  be  within  the  statute  of  8  Hen.  46,  c.  7.  The 
present  case  is,  as  it  seems  to  us,  governed  by  the 
case  of  Hindi  v.  Chorlton,  for  in  that  case,  although 
the  freehold  in  the  church  was  in  the  rector,  the 
contention  was  that  the  freehold  in  the  land  on 
which  the  pews  were  placed,  or  a  freehold  in  a  free 
tenement,  passed  to  the  owners  of  pews  by  virtue  of 
certain  Acts  of  Parliament.  In  those  statutes  the 
pews  or  seats  were  to  be  held  by  the  proprietors, 
their  heirs,  executors,  administrators,  successors, 
and  assigns ;  and  the  trustees  were  empowered  to 
sell  the  pews  or  seats,  and  the  fee-simple  and  inherit- 
ance thereof ;  and  by  the  sale  and  conveyance,  the 
pews  or  seats  were  to  be  vested  in  the  purohasers 
and  their  heirs  and  assigns  for  ever.  Yet  the  court 
held  that  such  purchasers  were  not  entitled  to  be 
registered.  We  think  that  the  statutes  in  the  pre- 
sent case  in  like  manner  have  not  the  effect  sug- 
gested by  the  respondents,  and  are  of  opinion  that, 
upon  the  true  construction  of  the  statutes,  the 
decision  of  the  revising  barrister  cannot  be  sup- 
ported, and  that  it  must  be  reversed. 

Judgment  for  appdkaU, 

Attorneys  for  appellant,  Bso/e,  Marigold^  and  Boah 
iost  It  W,  Biggt^  Liverpool. 


Grbbnwat  (app.)  V,  HooKiMO  (resp.) 

Qualification  of  a  county  voter — Pew  in  church. 

By  a  public  Act^  27  Geo.  8,  c.  17,  after  reciting  that  the 
chapel  oj  Eaet  Stonehouee^  Deroa,  loos  decayed  ojnd 
was  not  large  enough  Jor  the  McUntants^  it  was 
enacted  that  certain  persons  holding  offices  in  the 
neighbourhood  for  the  time  being,  and  every  person 
who  should  subscribe  60/.  or  upwards  towards  erect' 
ing  a  new  chapel  should  be  trustees  for  erecting  a  new 
chapel ;  and  by  sect,  9  the  said  trustees  were  required 
to  set  out  and  appropriate  certain  pews  or  seats  unto 
or  for  the  several  persons  who  should  subscribe  money 
towards  building  the  said  new  chapel ;  and  such  per- 
sons should  respectively  be  deemed  proprietors  of  such 
numbers  of  the  said  pews  or  seals  as  should  be  propor- 
tionable to  the  sums  by  them  respectively  subscribed ; 
and  such  pews  or  seats  should  oe  vested  in  such  pro- 
prietors respectively,  their  heirs,  and  assigns  for  ever, 

A  pew  in  the  said  church,  exceeding  in  value  40s.  a  year^ 
had  been  duly  appropriated  to  a  subscriber  and  con- 
veyed to  a  person  who  claimed  upon  that  qualification 
a  vote  for  the  county.  The  revising  barrister  held 
that  he  was  entitled  to  have  his  name  on  the  list  of 
voters : 

The  court,  in  accordance  with  the  preceding  case^ 
Brumfitt  V.  The  Overseers  of  Liverpool,  reversed 
the  barrister's  decision. 

At  a  court  held  for  the  revision  of  the  list  of 
voters  in  and  for  the  southern  division  of  the  county 
of  Devon  John  Green  way  duly  objected  to  the 
following  claim  to  be  entitled  to  vote  in  respect  of 
property  within  the  parish  of  East  Stonehouse: 
*'Cox,  George,  Manor-house,  Em  ma- place.  Stone- 
house,  freehold  pew  No.  74,  St.  George's  Chapel, 
Stonehouse." 

The  pews  were  in  St.  George's  Chapel,  within  the 
parish  of  East  Stonehouse,  which  bad  been  rebuilt 
under  a  public  Act  (27  Geo.  8,  c.  17),  entitled,  <*  Aa 


843 


lIAGtSTRAO^S    GAS£9i 


C.P.] 


Grbbnwat  (app.)  V.  Hooking  (reap.) 
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Act  for  rebuilding  the  Chapel  of  East  Stonehouse, 
in  the  County  of  Deron." 

Bj  that  Act,  after  reciting  that  the  chapel  of 
the  chapelry  of  East  Stonehouse,  in  the  county  of 
Devon,  was  a  very  ancient  building,  and  was  be- 
come much  decayed,  and  was  not  sufficiently  large 
for  the  inhabitants  of  the  said  chapelry  to  attend 
divine  service  therein,  and  that  the  vicar  of  the 
parish  of  St.  Andrew.  Plymouth,  in  the  said  county 
for  the  time  being,  had  in  right  of  the  said  vicarage 
the  nomination  and  appointment  of  the  curate  of 
the  said  cbapelry,  and  the  Reverend  James  For- 
meaux  was  the  then  curate  thereof,  and  that  tiie 
building  of  a  new  chapel  within  the  said  chapelry 
sufficiently  large  for  the  inhabitants  would  be  a 
great  convenience  to  them,  and  would  lead  to  the 
encouragement  of  religious  worship  within  the  said 
chapelry,  it  was  by  sect.  1  enacted  that  certain  per- 
sons therein  named,  and  every  person  who  should 
subscribe  the  sum  of  501  or  upwards  towards  erect- 
ing a  new  chapel  in  pursuance  of  the  said  Act,  and 
also  the  lord  of  the  manor  of  East  Stonehouse 
aforesaid  for  the  time  being,  the  Mayor  of  Ply- 
mouth for  the  time  being,  the  commandant  of  tne 
marines  in  the  barracks  at  East  Stonehouse  afore- 
said for  the  time  being,  and  the  curate  and  two 
chapelwardens  of  the  said  chapelry  for  the  time 
being  should  be  and  were  thereby  appointed  trus- 
tees for  taking  down  Uie  then  chapel  within  the 
said  chapeliT,  and  erecting  a  new  chapel  instead 
thereof,  and  for  carrying  the  said  Act  into  execution. 

And  it  was  thereby  further  enacted  by  sect.  4  of 
the  said  Act  that  it  should  be  lawful  for  the  said 
trustees,  and  they  were  thereby  authorised  and 
empowered  to  cause  the  then  chapel  of  the  said 
chapelry  to  be  taken  down  at  such  time  as  they 
should  think  fit,  and  the  materials  thereof  should 
be  and  were  thereby  vested  in  the  said  trustees,  and 
they  were  thereby  authorised  and  empowered  to 
sell  or  otherwise  dispose  of  the  same  for  the  pur- 
poses of  the  said  Act ;  and  it  should  also  be  lawful 
for  the  said  trustees,  and  they  were  thereby  autho- 
rised and  empowered  by  contract  or  otherwise  to 
cause  a  chapel  to  be  erected  or  built  upon  the  site 
of  or  near  to  the  present  chapel  of  the  said 
chapelry  after  such  moidel  of  such  dimensions,  and 
in  such  manner  as  the  said  trustees  should  think 
proper,  and  also  to  cause  such  pews  or  seats  and 
galleries,  and  also  such  furniture,  ornaments,  and 
conveniences  to  be  made,  erected,  and  placed  in  the 
said  new  chapel  as  the  said  trustees  should  think 
proper  or  necessary;  which  said  pews  or  seats 
should  be  built  as  uniform  as  conreniently  might 
be^  and  should  be  numbered  in  such  manner  as  the 
said  trustees  should  think  proper. 

And  it  was  thereby  further  enacted  by  sect  9 
that  it  should  be  lawful  for  the  said  trustees,  and 
they  were  by  the  said  Act  required,  to  set  out  and 
appropriate  a  pew  or  seat  in  the  said  new  chapel 
unto  or  for  the  said  curate  of  the  said  chapelry ; 
and  the  same  should  for  ever  afterwards  belong  to 
the  curate  of  the  said  chapelry  for  the  time  being 
without  his  paying  anything  for  the  same :  provided 
he  or  any  of  his  family  should  reside  within  the 
said  chapelry ;  and  that  all  other  the  pews  or  seats 
in  the  said  new  chapel  should  be  respectively  set 
out  and  appropriated  by  the  said  trustees  unto  or 
for  the  several  persons  who  should  subscribe  money 
towards  building  the  said  new  chapel ;  and  such 
persons  should  respectively  be  deemed  proprietors 
of  such  number  of  the  said  pews  or  seats  as  should 
be  proportionable  to  the  sums  by  them  respectively 
subscribed,  and  should  respectively  have  ihe  pre- 
ference in  the  choice  of  the  situation  of  their  pews 
or  seats  according  to  the  amount  of  their  respective 
subscriptions;  aud  such  pews  or  seats  should  be 
vested  in  such  proprietors  respectively,  their  heirs 
and  assigns  for  ever. 


The  pew  in  question  was  set  out  and  appropriated 
by  the  trustees  to  a  subscriber  to  the  building  of  the 
chapel,  and  had  been  conveyed  by  such  subscriber 
to  the  person  who  had  conveyed  to  Oeorge  Cox. 

It  was  admitted  that  the  pew  exceeded  40t.  a  year 
in  value. 

Qeorge  Cox  occupied  the  pew  by  himself  and 
family. 

No  evidence  was  given  to  show  in  whom  the  free* 
hold  of  the  soil  was  rested  previous  to  the  passing 
of  the  Act. 

On  behalf  of  the  appellant,  who  quoted  Huuh  v. 
Chorltony  L.  Bep.  2  C.  P.  104,  it  was  contended  that 
the  voter  was  not  entitled  to  vote,  the  Act  having 
only  conferred  an  easement  upon  him. 

On  behalf  of  the  respondent  it  was  contended 
that  the  Act  conferred  a  free' i  old  interest  to  sub- 
scribers to  whom  pews  were  appropriated  by  the 
trustees.  That  the  present  case  was  distinguish- 
able from  Hinde  v.  Chorlton^  the  vicar  of  the  parish 
of  St.  Andrew  not  being  made  a  trustee  under  the 
Act ;  that  the  money  was  subscribed  for  the  purpose 
of  building  the  church  and  not  paid  for  pews  i^ter 
the  church  had  been  built ;  and  that  the  Act  con- 
tained no  restriction  from  parting  with  the  pews 
to  other  than  parishioners. 

The  revising  barrister  held  that  the  Yoter  was 
entitled  to  have  his  name  on  the  list  of  voters. 

If  upon  the  facts  stated  the  court  should  be  of 
opinion  that  the  Act  conferred  such  an  interest  as  to 
entitle  the  holder  to  vote  in  the  election  of  knights 
of  the  shire,  then  his  name  was  to  remain  on  the  list 
of  voters. 

If  the  court  shall  be  of  a  contrary  opinion,  it 
was  to  be  erased. 

MeUUhy  Q.C.  (with  him  Charles)  for  the  appellant 
— ^The  freehold  in  the  pews  or  seats  must  be  in  the 
parson  unless  it  is  otherwise  shown,  and  there  is 
nothing  in  this  Act  to  vest  in  the  proprietors  more 
than  a  right  to  occupy  at  certain  tiroes :  (^Hinde  v. 
Chorlton,  L.  Rep.  2  C.  P.  104 ;  16  L.  T.  Bep.  N.  S. 
472.)  Various  inconveniences  would  arise  froai 
extending  the  right  to  a  vote  upon  the  occupation 
of  a  pew ;  e.g.  widows  and  single  ladies,  who  want 
the  seats  in  churches  most,  would  have  to  pay  mors 
for  the  indulKence  of  their  piety,  if  men  could 
obtain  votes  by  renting  pews. 

Lopes,  Q.  C.  (with  him  Boseuiguet)  for  the  respon- 
dent— Sect  9  of  the  local  Act  in  clear  language 
creates  a  property  in  the  subscribers,  and  the  fact 
that  no  person  is  limited  to  the  possession  of  one 
seat  shows  that  it  was  not  intended  to  create  a  mere 
personal  right  By  8  Hen.  6,  c.  7,  a  chooser  of 
knights  of  the  shire  most  *<  have  free  land  or  tene- 
ment to  the  value  of  40s.  by  the  year  ;"  and  tene- 
ment is  defined  (Co.  Litt  6a  and  19b)  to  be  '*  a  large 
word  to  passe  not  only  lands  and  other  inheri- 
tances which  are  holden,  but  also  offices,  rents, 
commons,  profits  apprender  out  of  lands,  and  the 
like,  wherein  a  man  hath  any  franktenement,  and 
whereof  he  is  seised  ut  de  Ubero  tmemento ;"  also  **  it 
includeth  not  only  all  corporate  inheritances  which 
are  or  may  be  holden,  but  also  all  Inheritances 
issuing  out  of  any  of  those  inheritances,  or  concern- 
ing, or  annexed  to,  or  exercisable  within-  the  same, 
though  they  lie  not  in  tenure."  What  is  the 
claimant's  right  to  this  pew  but  a  tenement  ?  The 
case  of  Hinde  v.  ChorUon  is  distinguishable  from 
this,  because  there  the  freehold  was  found  to  be  in 
the  vicar,  and  the  conveyance  was  limited  in  its 
form,  and  could  be  made  only  to  parishioners. 

Mellish,  in  reply.— The  passages  in  Co,  Litt  relate 
only  to  profits  a  prendre,  and  there  is  no  authority 
for  holding  an  easement  in  gross  to  give  a  right  to  a 
vote. 

Cur  ttdu  mtk. 


MA0ISTBATE8'  OASES. 
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GiBsoir  V,  Thb  Matob,  &o.,  of  Prbstoh. 
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Feb.  2S. — BoYiLL,  0.  J. — Id  this  case,  acting  in 
acoordanoe  with  the  judgment  we  have  giyen  in  the 
preceding  case  of  Bru«{fitt  ▼.  The  Overteerg  of  Liver- 
pool,  and  also  with  the  judgment  in  tiinde  r. 
Ckorbom,  we  are  of  opinion  that  the  decision  of  liie 
reriaing  harrister  must  be  reversed. 

Jwfynent/or  appellant. 

Attorneys  for  appellant,  Pattison,  Wiga^  and  Co, 
Attorneys  for  respondent,  W,  Harriet  for  J,  KeUyy 
Plymouth. 


GOU&T  OF  aXJSEST'S  BENCH. 

Bqioited  Iqr  T.  W.  8Ainn»Bi  and  J.  Shobtt,  Baqn. 
Banisten-at-Law. 


iVoo.  9,  1869,  and  Feb,  21,  1870. 

GraaoH  V.  Thb  Matob,  &c.  of  Prbbton. 

PubUe  Heaiih  Act  ISiS —Local  board— Surveyors  of 
kigkwe^—Repairt  of  highuHiye^NonUahihty  for 
aeddentt. 

No  actUm  for  damages  sustained  by  an  indimdued  in 
amseqmenee  of  the  want  of  repair  of  a  highway  will 
He  against  a  heal  board  constituted  under  the  Public 
Heaiih  Act  1848. 

WherSf  therefore^  the  plaintiff  sustained  a  personal 
infuru  in  consequence  of  a  road,  which  was  within 
the  limits  of  the  jurisdiction  of  the  defendants,  who 
wore  a  local  board,  being  out  of  repair,  whereupon  he 
brought  his  action  for  the  recovery  of  damages : 

Held,  thtU  such  action  could  not  be  sustained. 

The  declaration  in  this  case  stated  that  the  pro- 
▼iaions  of  the  Public  Health  Act  1848,  were  applied 
to  the  borough  of  Preston,  and  the  defendants 
thereupon  became  the  local  board  of  health  for  the 
borough,  and  that  there  was  within  the  borough  and 
within  the  district  for  which  the  defendants  are  such 
local  board,  a  public  footway  called  Syke-road,  which 
under  the  proTisions  of  the  st-atute  and  other  statutes 
in  that  behalf,  it  was  the  duty  of  the  defends nts  as 
such  local  board  to  lerel  and  repair,  as  and  when 
occasion  might  require,  and  that  the  said  footway 
was,  for  want  of  necessary  levelling  and  repairing, 
ruinous  and  out  of  repair,  and  dangerous  to  persons 
lawfully  using  and  passing  along  the  same.  And 
the  defendants  wrongfully  permitted  the  same  to  be 
and  remain  so  runious,  out  of  repair  and  dangerous 
by  reason  whereof  the  plaintiff,  whilst  lawfully  using 
and  passing  along  such  public  footway,  was  thrown 
down  and  broke  his  leg,  and  sustained  great  injuries. 

The  defendants  traversed  the  facts,  and  also  de- 
murred to  the  declaration.  The  case  went  down  to 
trial  upon  the  issues  in  fact,  and  the  jury  returned 
a  verdict  for  the  plaintiff,  with  400/.  damages,  leave 
being  reserved  to  the  defendants  to  move  to  enter 
the  verdict  for  them.  A  rule  nisi  was  accordingly 
obtained,  calling  upon  the  plaintiff  tu  show  cause 
why  the  verdict  should  not  be  set  aside,  and  a  ver- 
dict entered  for  the  defendants,  or  a  nonsuit  be 
entered  on  the  ground  that  they  were  not  liable  to 
be  sued.  This  rule  came  on  for  argument  together 
wiUi  the  demurrer. 

By  sect.  69  of  the  1 1  &  12  Vict  c.  63  (The  PubUc 

Health  Act  1848),  it  is  enacted— 

That  all  praaent  and  future  atreete.  being  or  which  at  anj 
iiine  become  hJghwajra  within  any  oistrict,  and  the  pave- 
ments, atones,  and  other  materiala  thereof,  and  all  build- 
jpigit  tVnpi^wwAftt.*  and  other  thinga  provided  for  the 
purpoaea  thereof  by  any  surveyor  of  highways,  or  by 
any  peoraon  aerring  the  office  of  surveyor  of  highways,  ahall 
▼eat  in  and  be  under  the  management  and  oontroi  of  the 
aaid  local  boazd  of  health.  And  the  aaid  local  board  shall 
from  time  to  time  cause  all  such  streets  to  be  levelled, 
paved,  flagged,  channelled,  altered  and  repaired  as  and 
when  oocaa&n  may  require.    And  they  assy  from  time  to 


time  cauae  the  aoil  of  any  auch  street  to  be  raised,  lowered, 
or  altered  aa  they  mav  uiiak  fit,  and  place  and  keep  in  re- 
pair fences  and  poeta  for  the  aaf ety  of  foot  paaaengera ;  and 
whosoever  wilfully  diaplaoee,  takea  up,  or  injures  the  pavS- 
ment,  stonea,  materiala,  fenoea,  or  poata  of  any  auch  atreet 
without  the  consent  of  the  aaid  load  board,  ahall  be  liable 
for  every  auch  offoiee  to  a  i>enalty  not  exceeding  five 
pounda,  and  a  further  sum  not  ezoeeding  five  ahillinga  for 
every  such  aquare  foot  of  the  pavement,  stones,  or  other 
mateiiala  ao  maplaced,  taken  up,  or  injured. 

By  sect.  18  of  the  16  &  16  Vict.  c.  42,  it  ii 
enacted — 

That  the  term  "  highway  "  in  the  sections  of  the  PubUo 
Health  Act  1848,  numbered  reapectivdy  68  and  09  in  the 
copies  of  the  Act  printed  by  tlie  Queen'a  printera,  ahall 
mean  any  highway  repairable  by  the  inhabitanta  at  large. 

The  Solicitor- General  (Sir  J.  D.  Coleridge),  and 
E,  Williams  with  him,  appeared  for  the  plaintiff. 

MelUsh,  Q.  C.  {Manisty,  Q.  C.  and  Ken^lay  with 
him)  appeared  for  the  defendant. 

The  arguments  and  cases  are  so  fully  given  and 
referred  to  in  the  following  judgment  that  it  is  un- 
necessary to  give  them  here. 

Cur,  adv,  vult, 

Feb.  21.~Hanhbn,  J. — ^This  is  an  action  against 
the  mayor,  aldermen,  and  burgesses  of  Preston, 
who  are  the  local  board  of  health  within  that 
borough,  under  the  provisions  of  the  Public  Health 
Act  1848  (11  &  12  Vict  c.  63),  for  permitting  a  cer- 
tain public  footway  in  their  district,  which  it  was  their 
duty  to  keep  in  repair,  to  be  out  of  repair,  whereby 
the  plaintiff  was  injured.  The  defendants  demurred 
to  the  declaration,  and  contend  that  it  discloses  no 
ground  of  action  against  them.  By  the  Public 
Health  Act  1848  (11  &  12  Vict.  c.  68)  s.  68,  it  ii 
enacted  that  all  streets  being  or  which  shall  at  anv 
time  become  highways  within  any  district,  shall 
vest  in  and  be  under  the  management  and  control 
of  the  local  board  of  health.  By  16  &  16  Vict 
c.  42,  s.  18,  it  is  enacted  that  the  term  "  highway 
in  the  above  section,  shall  mean  any  highway  re- 
pairable by  the  inhabitants  at  large.  It  was 
contended  on  the  part  of  the  defendants  that 
it  did  not  appear  that  the  footway  in  question 
was  a  highway  repairable  by  the  inhabitants 
at  large.  We  are  of  opinion,  however,  that  the 
words  repairable  by  tde  inhabitants  at  large 
are  used  in  contradistinction  to  repairable  by 
individuals  ratUme  tenures,  and  that  it  must  be  taken 
on  demurrer  that  the  declaration,  which  alleges 
that  it  was  the  duty  of  the  defendants  to  repair 
the  footway,  thereby  sufficiently  avers  that  it  was 
a  highway  repairable  by  the  inhabitants  at  large ; 
as  such  duty  could  not  otherwise  exist.  Secondly, 
it  was  argued  that  the  defendants  are  not  liable, 
otherwise  than  as  a  surveyor  of  highways  would 
be;  that  against  such  officer  no  action  can  be 
maintained  for  an  accident  arising  from  his  neglect 
to  repair  a  highway.  This  argument  was  based 
upon  sect.  117  of  the  PubUc  Health  Act,  1848 ;  and 
the  case  of  Young  v.  Davis,  7  H.  &  N.  760,  81 
L.  J.  250,  £x. ;  8  L.  T.  Uep.  N.  S.  368,  affirmed 
in  the  Exchequer  Chamber,  2  H.  &  C.  197;  9 
L.  T.  Rep.  N.  S.  145.  liy  the  section  referred  to 
it  is  enacted  that  the  local  board  of  health  within 
the  Umits  of  their  district  shall  exclusively  execute 
the  office  of  surveyor  of  highways,  and  have  all  such 
powers,  duties,  and  liabilities  as  any  surveyor  is  now  or 
may  be  hereafter  invested  with  or  liable  to.  In  the 
case  of  Young  v.  Dams  it  was  held  that  no  action 
lies  against  a  surveyor  of  highways  appointed  under 
the  5  &  6  Will.  4,  c  50  for  damage  resulting  from 
an  accident  caused  by  his  neglect  to  repair  the  high- 
way, upon  the  ground  that  although  the  Legislature 
imposed  on  the  surveyor  the  duty  of  repairing  the 
roads,  yet  that  as  this  was  only  as  the  officer  of  the 
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parish,  and  no  action  could  be  brought  against  the 
parisbf  it  could  not  be  supposed  that  it  was  the  in- 
tention of  the  Legislature  that  such  an  action  should 
be  maintainable  against  the  officer,  and  this  view 
was  adopted  bj  the  Court  of  Exchequer  Chamber. 
Willes  J ,  in  delivering  judgment,  says  :  "  This 
Act  of  Parliament  appears  not  to  have  been  passed 
for  the  purpose  of  creating  a  new  liability  either  in 
the  parish  or  any  other  persons,  but  simply  in  order 
to  provide  machinery  whereby  the  existing  duty  of 
the  parish  may  be  conveniently  fulfilled.*'  The 
case  of  Parsons  Y.  St,  Matthew,  Bethnal  Green, 
17  L.  T.  Rep.  N.  S.  211;  L.  Rep.  8  C.  P.  66, 
was  cited  to  show  that  the  immunity  from  action 
which  the  surveyor  enjoyed  belonged  also  to  a 
corporate  body  to  whom  the  duties  and  liabilities 
of  surveyor  are  transferred.  It  was  there  held  that 
an  action  for  non-repair  of  a  highway  would  not 
lie  against  a  vestry  appointed  under  the  Metropolis 
Local  Management  Act  (18  &  19  Vict  c  120)  on 
the  ground  that  the  liabilities  of  the  parish  were 
not  transferred  or  taken  away,  although  the  right 
and  liability  of  the  surveyor  (with  additional  power^ 
were  transferred  to  the  vestry  (s.  96),  and  there- 
fore it  was  held  that  as  the  surveyor  had  been  previ- 
ously exempt  from  action  so  the  vestry  continued. 
For  the  plaintiff  it  was  admitted  that  if  the  duties 
of  the  local  board  were  only  those  of  the  surveyor, 
the  decision  in  Young  v.  Davis  would  be  applicable, 
and  the  action  could  not  be  maintained ;  but  it  was 
contended  that  the  local  board  was  not  merely  in 
the  place  of  the  surveyor  by  virtue  of  sect.  117,  but 
that  it  was  also  by  virtue  of  sect.  68  in  the  place 
of  the  parish.  It  was  further  contended  that  the 
effect  of  sect.  68  was  altogether  to  take  away  lia- 
bility from  the  parish,  and  to  transfer  it  to  the 
local  board,  and  that  as  the  local  board  is  a  corpo- 
ration, the  technical  difficulty  which  formerly  stood 
in  the  way  of  surveying  a  parish  or  county  \RusseU 
V.  Men  of  Devon,  2  T.  R.  667),  was  removed,  and  an 
action  might  be  maintained  against  the  local  board 
for  the  neglect  of  a  statutable  duty  imposed  upon 
it,  as  in  the  case  of  Harinali  v.  The  Ryde  C^otmnis' 
sioners,  4  B  &  S.  861 ;  8  L.  T.  Rep.  N.  S.  574.  In  sup- 
port of  this  argument  the  case  of  Henhf  v.  The 
Mayor  of  Lame,  5  Bing.  91,  was  cited.  That  case  is, 
however,  distinguished  by  Martin  and  Channell, 
BE.,  in  Young  v.  Davis,  and  does  not  affect  the 
question  we  have  now  to  consider,  namely,  what 
was  the  intention  of  the  Legislature  in  enacting 
sects.  68  and  117  of  the  Public  Health  Act  1848.  On 
consideration  of  that  statute,  in  connection  with 
the  previous  state  ot  the  law  with  reference  to 
which  it  was  passed,  we  are  of  opinion  that  the 
plaintiff  is  not  entitled  to  recover.  At  common 
law  no  action  could  be  maintained  by  one  of  the 
public  in  respect  of  an  injury  sustained  through  a 
highway  being  out  of  repair.  It  is  true  that  in 
Bussell  V.  Men  of  Devon  the  argument  chiefly  in- 
sisted on  was  that  the  action  could  not  lie,  because 
the  inhabitants  of  a  county  are  not  a  corporation, 
and  therefore  cannot  be  sued  collectively ;  but  the 
reason  relied  on  by  Lord  Kenyon,  C.  J.,  and 
Ashurst,  J.,  was  not  so  much  the  technical  one 
referred  to  as  that  which  is  expressed  in  Bro.  Abr. 
tit.  "  Action  on  the  Case,'*  pi.  98.  That  passage  is 
thus  explained  and  paraphrased  by  Alderson,  B.,  in 
M'Kinnon  v.  Penson,  8  Ex.  821,  "That  inasmuch  as 
the  highway  ought  to  be  repaired  by  the  public, 
an  injary  arising  from  that  neglect  cannot  be  the 
snhject  of  an  action,  but  is  only  ground  for  the 
Crown  interfering.*'  But  whatever  the  reason  was 
the  fact  remains,  that  no  action  could  be  maintained 
for  an  injury  arising  from  the  non-repair  of  a  high- 
way by  the  parish,  and  the  Legislature  has  not  inter- 
fered by  any  general  enactment  to  give  a  remedy 
by  action  to  persons  sustaining  such  a  damage.  It 
is  therefore  iocumbent  on  the  plaintiff  who  seeks  to 


establish  that  such  a  right  is  exceptionally  given  to 
persons  sustaining  an  injury  in  a  particular  district 
to  show  distinctly  that  the  Legislature  had  such  an 
intention  in  passing  the  enactment  to  which  such 
an  effect  is  attributed.    The  Court  of  Exchequer 
held  in  M^Kinnon  v.  Penson  that  such  an  intention 
could  not  be  inferred  from  the  very  comprehensive 
language  of  the  43  Geo.  8,  c.  69  s.  4,  which  enacU 
that  the  county  may  be  sued  in  the  name  of  their 
surveyor.    This  was  held  not  to  create  a  new  lia- 
bility, but  only  to  afford  a  more  convenient  remedy 
in  cases,  if  any,  in  which  the   county  would  be 
liable,  and  this  construction,  founded  00  the  pre- 
sumed intention  of  the  Legislature,  though   with 
difficulty  to  be  collected  from  its   language,  was 
upheld     by    the    Court   of    Exchequer    Chamber 
{M'Kinnon  v.  Penson,  9  Ex.  609  ;  28  L.  J.  97,  M.  C) 
Again,  in  Young  v.  Davis,  the  Court  of  Exchequer 
confirmed  by  ihe  Court  of    Exchequer    Chamber 
2  H.  &  C.  197,  held  that  an  intention  to  give  a 
right    of    action  for    injury   resulting  from  non- 
repair could   not  be  inferred  from  the  language 
of  the   5  &  6  Will.  4,  c.  50.     Again,  in  Parsons 
V.  St.  Matthew^  BethncU  Green  (ubi  sup,),  the  Court 
of    Common    Pleas    held    that    such  an  intention 
could  not    be  inferred  from  the  language  of  the 
18  &  19  Vict.  c.   120;   and   again,   in     Wilson   v. 
Marquis   of   Haiijax,    L.    Rep.    8     Ex.     114,    119, 
Kelly,  Co.,  while  deciding  the  case  upon  another 
point,  says:    "Should  a  case  arise  in  which  the 
question  shall  be  whether  the  6dth  section  of  the 
Public  Health  Act  1848  imposes    uiK>n  the    local 
authority  the  liability  to  be  sued  in  a  civil  action 
for  damages  by  reason  of  a  failure  to  perform  a 
duty  assigned  to  them  by  the  Act,  we  should  pause 
before  we  cuuld  hold  that,  in  addition  to  the  well- 
established  remedy  by  indictment,  every  individual 
among  the  public  would  have  a  right  of  action  for 
any  and  every  injury  resulting  from  such  breach 
of   duty."      In  the  case  of  Uartnell  v.   The  By^ 
Commissioners,    however,  this  court  did  draw  the 
inference  that  the  Legislature,  by  the  language  of 
the  particular  local  Act,  intended  to  give  a  right  of 
action  against  the  defendants  for  an  injury  result- 
ing from  a  breach  of  their  duty  to  repair  streets; 
but  the  enactment  in  that  case  was  peculiar,  inas- 
much as  it  provided,  by  sect.  49,  that  the  oomniis- 
siouers  should  be  deemed  guilty  of  a  misdemeanor 
for  refusing  or  neglecting  to  repair  any  public  high- 
way within  the  limits  of  the  sptdal  Act,  and  should 
be  liable  to  be  indicted  for  such  misdemeanor  in 
the  same  manner  as  the  inhabitants  thereof  or  of 
any  parish  were  liable  before  the  passing  of  the  Act. 
It  was  held  that  these  enactments  took  away  the 
liability  •of  the  parish  to  do  the  repairs,  and  cast  it 
upon  the  new   body,  with  all  the  ordinary  inci- 
dents, including  liability  to  be  sued  resulting  there- 
from.   There  is  no  such   provision  in  the  Public 
Health  Act  1848.    The  enactment  that  the  streets 
shall  *'  vest  in  "  the  local  board,  whatever  meanmg 
may  be  assigned  to  that  expression,  does  not  seem 
to  us  to  enlarge  the  liability  resulting  from  the 
following  words,   that  they  shall  be  "  under  the 
management  and  control  of  the  local  board  " — lan- 
guage similar  to  that  used  in  the  statute  under 
consideration  in  Rex  v.  St.  George,  Hanover- square, 
8  Camp.  222,  where  it  was  held  that  the  impodng 
of  the  duty  of  repairing  on  a  person  or  body  other 
than  the  parish  did  not  by  implication  exempt  the 
parish  from  liability  to  indictment ;  and  while  this 
liability  remains,  the  cases  above  referred  to,  Tom^ 
V.  Davis  and  Parsons  v.  St.  Matthew,  Betknai-gnen, 
establish  that  no  right  of  action  is  created  against 
those  to  whom  the  management  and  control  of  the 
roads  is  given.    Fur  these  reasons  we  are  of  opinion 
that  the  Legislature  did  not  intend,  by  the  Public 
Health  Act  1848,  to  give  to  a  person  in  the  position 
of  the  plaintiff  a  right  of  action  which  did  not  pc«- 
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Tiousljr  exist,  ao4  our  judgment  miut  therefore  be 
for  the  defendants. 

Judgment  for  the  defendants. 

Attorney  for  the  plaintiff:  C.  J.  Alien. 
Attorney  for  the  defendants :  E  IV.Le  Bieke. 

Jan.  26  and  Feb.  21,  1870. 

Rbo.  t.  Tbb  Dbaiv  and  Chaftbr  of  Hbbbfobd. 

Sirt.25of3^^Vici.c  USenacts  ''that  in  the  cathe- 
dral church  of  York,  so  soon  as  a  vacancjf  shall  occur 
i*  the  deanenf,   and  in    the  cathedral   churches  of 
Chichester,  Exeter,   Hereford,  Salisbury,  and  WeUs 
respeetivefy,  so  soon  as  every  person  who  was  a  mem- 
ber of  the  respective  chtmters  of  such  chmches  at  the 
passing  of  this  Act,  shall  cease  to  be  such  member,  all 
the  said  canonries  shall  be  in  the  direct  patronage  of 
the  Lord  Archbishop  of  York,  and  of  the  bishops  of 
the  said  respective  sees,  as  the  case  may  be,  who  shall 
respeciioeUf,  upon  the  vacniuiy  of  any  canonry  in  such 
churches  reepectively,  collate  thaeto  a  spiritual  person, 
who  shall  thereupon  be  entitled  to  installation  as  a 
of  the  church  to  which  he  shall  be  so  coOated," 


At  the  time  of  the  passing  oj  this  Act  the  ''general 
ehapier'*  of  the  cathedral  church  of  Hertford  con^ 
sisied  of  a  dean,  five  residentiary  canons,  and  twenty- 
two  canons  non-residentiary,  the  latter  being  appoinied 
bu  the  bishop.  Of  these,  the  dean  and  the  five  resi- 
dentiary canons  constituted  what  was  called  *'  the  close 
chapter."  One  of  the  cathedral  officers,  called  the 
prceleetor,  having  certain  spiritual  duties  to  perform, 
was  appointed  out  of  the  non- residentiary  canons  by 
the  *^close  chapter,"  and  succeeded,  by  customary 
right,  to  any  vaeanqf  which  occurred  amongst  the  rest- 
demtiary  canons.  On  the  death  of  the  last  of  the 
mewibers  of  the  "  dose  chapter,"  who  existed  at  the 
time  of  the  passing  of  the  Act,  and  whilst  seven  of  the 
then  existing  members  of  the  ^'  general  chapter^*  still 
smrvived,  a  preslector,  who  had  been  appointed  since 
the  passing  of  the  Act,  claimed  to  succeed  to  the 


Held,  that  the  prcdector  was  not  entitled  to  succeed;  for 
that  "  chapter'*  in  the  above  section  meant  the  "  aose 
chapter"  and  therefore,  on  the  death  of  the  last 
member  of  that  bodu,  existing  at  the  time  of  the 
passing  of  the  Act,  the  bishop  was  entitled  to  appoint 
to  the  vacancy. 

A  mandamvs  having  been  directed  to  the  Dean 
and  Chapter  of  the  Cathedral  Church  of  Hereford, 
oomoianding  them  to  inetal  the  Yen.  and  Rey. 
William  Waring  in  the  oflSce  of  canon  residentiary 
in  that  church,  he  baring  been  collated  to  that  office 
by  the  bishop  of  the  diocese,  the  dean  and 
chapter  made  a  return,  the  allegations  of  which 
were  trayersed  by  a  plea.  Issue  baring  been  joined 
on  the  plea,  a  case  was  stated  by  consent  of  the 
parties,  for  the  opinion  of  the  court. 

Jan.  26. — Sir  J.  B.  Karslake,  Q.C.  (with  whom 
were  DowdeswelL  Q.C.  and  Uerschellj  argued  for  the 
proeecution. 

Patdiett  (with  whom  was  C.  Stephens,  (^C)  for 
the  defendants. 

*  Cur.  adv.  vult. 

Feb.  21.  —  The  judgment  of  the  court  (from 
which  the  facts  and  arguments  will  fully  appear) 
was  now  delirered  as  follows  by 

Cockbcbm,  C.  J. — This  is  a  special  case,  stated 
after  a  return  made  by  the  dean  and  chapter  of 
the  cathedral  church  of  Hereford,  to  a  mandamus, 
oommauding  them  to  instal  the  Yen.  and  'VijuY. 
Archdeacon  Waring  in  the  office  of  canon  resi- 
dentiary in  that  church,  the  said  archdeacon  baring 
been  collated  to  such  office  by  the  lord  bishop  of 
the  diocese.    The  return  of  the  dean  and  chapter 


was  to  the  effect  that  prior  to  the  Act  of  8  &  4 
Yict.  c.  118,  the  chapter  of  the  cathedral  church 
of  Hereford  consisted  of  the  dean,  the  bishop's  pre- 
bendary,   four   canons    or   prebends  residentiary, 
certain    dignitaries    of    the    church,    twenty-two 
canons  or  prebendaries  non  residentiary ;  that  of  these* 
the   dean,  the  bishop's  prebendary,  and  the  four 
canons  residentiary  constituted  the  close  chapter  ; 
that  among  the  officers  of  the  cathedral  church  waa 
an  officer    termed  the   prsslector,    having   oertaia 
spiritual    duties    attached    to   his    office,    which 
officer  was   by  the  constitution  of  the  body  ap- 
pointed as   of   right  by    the    close   chapter   out 
of   the   non-resident    prebendaries,    and   that  on 
a    vacancy    occurring   among   the   canons     resi- 
dentiary other   than  in   the  case  of  the    bishop's 
prebendary,  who    was   always   appoints   by   the 
bishop,  the  '^pnelector  succeeded  accustomably  and 
of  right "    to    the    vacant  residentiaryship.     The 
return  further  proceeded  to  state,  in  order  to  show 
that  the  state  of  things  had  not  arisen  upon  which  by 
the  25th  section  of  the  Act  of  8  &  4  Yict.  c.  1 18,  the 
right  of  appointing  the  canons  residentiary  was  to 
be  transferred  to  the  bishop,  that  the  Bev.   Dr. 
Jebb,  a   non-residentiary  prebend,  had  been   ap- 
pointed to  the  office  of  praslector  before  that  all  the 
persons  forming  the  close  chapter  at  the  time  of  the 
passing  of  the  Act  had  ceased  to  be  members  of  it ; 
and,  secondly,  that  of  the  persons  who  at  that  time 
were  members  of  the  general  chapter,  seven  still 
remained.    The  conclusion,  therefore,  was  that  the 
right  of  appointment  had  not  passed  to  the  bishop^ 
and  that  the  Rev.  Dr.  Jebb,  who  then  claimed  to  be 
installed,   was   entitled  to  be    so  installed,  while 
Archdeacon  Waring  was  not.    The  statute  in  ques- 
tion, the  8  &  4  Yict.  c.  118,  by  sect  25,  enacts  that 
"  In  the  cathedral  church  of  York,  so  soon  as  a 
vacancy  shall  occur  in  the  deanery,  and  in  the 
cathedral  churches  of  Chichester,  Exeter,  Hereford, 
Salisbury,  and  Wells  respectively,  so  soon  as  every 
person  who  is  a  member  of  the  respective  chapters 
of  such  churches  at  the  passing  of  the  Act  shall 
cease  to  be  such  member,  all  the  said  canonries 
shall  be  in  the  direct  patronage  of  the  Lord  Arch- 
bishop of  York  and  of  the  bishops  of  the  said  respeo- 
tive  sees  as  the  case  may  be,  who  shall  respectiv^,, 
upon  the  vacancy  of  any  canonry  in  such  churohea. 
respectively,  collate  thereto  a  spiritual  person,  who. 
shful  thereupon  be  entitled  to  installation  as  acanoui 
of  the  church  to  which  he  shall  be  collated."    The: 
question  for  our  decision  is  whether  the  event  upon 
which,  by  effect  of  this  enactment,  the  right  of 
appointing  a  canon  residentiary  is  to  be  trans- 
ferred    from     the     dean     and     chapter    to     the 
bishop  of  the  diocese  has  arisen :  and  this,  again, 
mainly    turns    on    the   construction  which,   with 
reference    to    the    cathedral    church  of    Hereford, 
is    to    be    put  on    the   word   **  chapter,'*  us  used 
in    the   foregoing   section.     It  appears  from  the 
special  case  that,  prior  to  the  passing  of  the  Act, 
the  general  chapter  of  the  cathedral  church  of  Here- 
ford consisted  of  the  dean  and  five  prebends  or  canons 
residentiary,  twenty-two  prebends  or  canons  non- 
residentiary,  and  the  archdeacon,  and  an  officer  of 
the   cathedral  named    the  prsslector.    As  distin- 
guished from  the  general  chapter,  the  dean  and  the 
five  canons  residentiary  formed  also  for  many  pur- 
poses   a  distinct  chapter,    sometimes  termed  the 
**  close  chapter."    The  government  of  the  body  was 
regulated  by  certain  cathedral  statutes  of  the  reign 
of  Charles  I,  commonly  called  the  Caroline  Sta- 
tutes, as  also  by  certain  customs  and  ordinances. 
The  authority  of  the  general  chapter  was  exercised 
over  certain  matters  affecting  the  general  interests 
of  the  church.    Thus,  their  consent  was  necessary 
to  any  alteration  of  the  cathedral  statutes,  as  also  to 
the  removal  of  the  praslector.    They  met  twiee  a 
year,  at  times  appointed  by   the  statutes.     They^- 
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were  also  oonyened  for  the  receiptof  the  royal  conge- 
tT-eKr^  and  the  election  of  a  biflhop,  in  pursuance  of 
it,  as  well  as  for  the  installation  of  the  dean,  preben- 
daries, and  other  dignitaries  of  the  church,  and  the 
election  of  proctors  in  convocation.    On  the  other 
hand,  the  residentiaries  ezclusiyelj  managed  the 
capitular  property,  and  divided  its  revenues;  they 
alone  granted  ecclesiastical  leases,  and  confirmed 
the  bishops'  concurrent  leases  of  the  ecclesiasti- 
cal property;  they    ezclusively    presented  to   all 
iivings  in  the  gift  of  the  dean  and  chapter ;  they 
alone  appointed  the  prelector  and  all   the  other 
ofilcers  of  the  cathedral  except  the  dean,  who  was 
appointed  by  the  Crown ;  they  alone  had  the  custody 
of  the  corporate  seal,  which  they  affixed  to  all  docu- 
ments,   including   those    which   issued    from    the 
general  body.    Next,  as  to  the  appointment  of  the 
members  of  the  capitular  body.    The  appointment 
of  the  non-resident  prebendaries  was  vested  in  the 
bishop,  and  from  this  body  the  five  residentiary 
canons  were  exclusively  selected.    One  of  the  five, 
commonly  called  the  bishop's  prebendary,  was  ap- 
pointed by  the  bishop.    When  a  vacancy  occurred 
among  the  other  four,  by  the  established  custom, 
the  pnelector,    an   officer  appointed  by  the  close 
chapter    out    of    the   non-resident    prebendaries, 
succeeded    as    of    right,     or,   at    all    events,    as 
of  course,    to    the  vacant   prebend ;   and  a  new 
pnelector   was    appointed    in    his    place    by    the 
close  chapter.    Thus  the  appointment  of  the   re- 
sidentiary canons  with  the  exception  of  the  bishop's 
prebend,  was  practically  in  the  close  chapter.    At 
the  time  of  the  passing  of  the  3  &  4  Vict.  c.  1 13, 
one  of  the  residentiary  prebends  was  vacant,  and 
was  consequently,  by  the  effect  of  sect.  14  of  the 
Act,  suppressed.    Of  the  remaining  four  residen- 
tiary canons  one  only.  Canon  Huntingford,  remained 
alive  in  the  year  1863.    In  that  year  a  vacancy 
having  occurred  in  the  office  of  praelector,  the  Rev. 
Dr.  J  ebb,  a  non-residentiary  canon  was  appointed 
by  the  close  chapter,  to  that  office,  which  he  still 
holds.    In  1867  Canon  Huntingford,  the  last  of  the 
canons  residentiaiy  holding  office  at  the  passing  of 
the  Act,  died.     Of  the  twenty-two  non-resident 
prebendaries  living  at  the  passing  ol  the  Act,  seven 
still  survive.    It  follows  that,  according  as  the  lan- 
guage of  the  Act,  which  provides  for  the  transfer 
of  the  parsonage  in  respect  of  the  residentiary  pre- 
bends to  the  bishop,  "  so  soon  as  every  person  who 
was  a  member  of  the  chapter  at  the  passing  of  the 
Act  shall  have  ceased  to  l^  such  member,"  was  in- 
tended to  refer  in  the  case  of  the  cathedral  church 
of  Hereford,  to  the  general  chapter,  or  to  the  close 
chapter,  the  event  on  which   the  transfer  of   the 
patronage  is  made  to  depend,  will  or  will  not  have 
occurred.    If   the   word  "  chapter "  refers  to  the 
close  chapter,  viz.,  the  dean  and  residentiary  canons, 
none  of  the  then  existing  body  any  longer  remains. 
If  it  refers  to  the  general  chapter,  several  of  that 
body  are  still  alive,  and  retain  their  prebends.    On 
the  argument  before  us,  it  was  insisted  on  the  part 
of  Archdeacon  Waring,  that  all  that  was  contem- 
plated by  the  Legislature  in  thus  preserving  the 
rights  of  the    "chapter"  was  to  save  the  vested 
right  of  patronage  to  the  existing  members  of  the 
close  chapter,  to  whom  the  right  of  appointment 
exclusively    belonged;    the    right    of    eligibility, 
spread    over    so    large     an    area,     being,    as    it 
was     said,    too   small   to    have   received    atten- 
tion   or    to     have    been     deemed     of     sufficient 
importance  to    stand    in    the    way   of    a    change 
thought  to  be  desirable.    On  the  other  hand,  on  the 
part  of  Dr.  Jebb,  on  whose  b^alf  the  return  was 
made,  it  was  urged  that  the  purpose  of  the  reserva- 
tion was  to  preserve  all  vested  rights,  and  that  the 
right  of  eligibility  to  a  valuable  preferment  in  the 
members  of  a  limited  body,  was  an  appreciable  and 
valuable  right,  and  one  which  Parliament  might 


well  be  presumed  to  have  intended  to  respect    The 
term  "  chapter  "  used  in  the  Act,  being  thus  open 
to  a  twofold  construction,  and  its  meaning  appear- 
ing to  us  open  to  doubt,  it  occurred  to  us  befofe  the 
close  of  the  argument  that  as  by  the  same  enact- 
ment, in  the  case  of  the  cathedral  church  of  York, 
the  appointment  of   the    canon  residentiary  was 
directed  to  be  transferred  to  the  archbishop  on  the 
first  vacancy  in  the  deanery,  without  any  reference 
to  the  chapter,  if  the  fact  should  be,  as  we  had 
reason  to  think  it  was,  that  the  patronage  had  pre- 
viously been  in  the  dean  alone,  but  that  he,  like  the 
dean  and  chapter  of  Hereford,  had  been  limited  in  his 
selection,  to  the  non-residentiary  canons,  the  prch 
vision  in  respect  of  the    church  of  York  would 
afford  a  solution  of  the  meaning  of  the  Legislature 
in  respect  of  the  church  of  Hereford,  as  shoving 
that  it  was  the  vested  right  of  patronage  alooe 
which  the  Legislature  intended  to  preserve.    We 
accordingly  remitted  the  matter  to  the  learned  gea- 
tleman  by  whom  the  case  had  been  stated,  request- 
ing him  to  ascertain  and  inform  us  as  to  the  state 
of  things  existing  in  the  cathedral  church  of  York 
at  the  time  of  the  passing  of  the  Act.    We  have 
since  been  furnished  with  a  further  statement  from 
the  learned  arbitrator,  from  which  it  appears  that 
from  the  passing  of   a  cathedral    statute  of   the 
8  Geo.  3,  the  appointment  of  the  residentiary  oanoos 
was  exclusively  in  the  dean,  and  that  his  choice  was 
limited  to  the  non-residentiary  canons.    It  is  piam, 
therefore,  that  all  that  the  Legislature  intended  in 
postponing  the  operation  of  the  3  &  4  Vict,  c  118^  to 
the  next  vacancy  in  the  deanery  was  to  preserve  the 
existing  right  of  patronage  without  any  regard  to  the 
rights  of  the  body  out  of  which  the  selection  was  to  be 
made  we  cannot  suppose  that  there  can  have  been  any 
intention  to  make  a  distinction  in    this   respect 
between  the  capitular  body  of  Hereford  and  that  of 
York,  and  with  this  indication  of  the  intentioQ  of 
the  Legislature  before  us,  we  are  of  opinion  that  on 
the  death  of  the  last  of  the  canons  residenfiiaiy 
living  at  the  time  of  the  Act  passing,  the  enactment 
in  sect  25  took  effect,  and  the  canonries  passed  into 
the  direct  patronage  of  the  bishop.    It  was,  how- 
ever, further  contended  that  as  by  the  terms  of  the 
statute  the  new  right  of  patronage  was  only  to  be 
exercised  on  a  *'  vacancy"  occurring,  there  was  in 
the   present  instance  no  occasion  for  its  exerote, 
there  being  no  vacancy,  inasmuch  as  Dr.  Jebb^ 
having  being  elected  to  the  office  of  prselector  before 
the  Act  had  come  iinto  operation,  was  entitled,  as  of 
right,  to  assume  at  once  the  office  of  residentiaiy 
canon.  We  should  not  have  been  sorry  to  give  effect  to 
this  contention,  had  it  been  possible ;  for  one  cannot 
but  feel  the  hardship  to  a  reverend  gentleman  who, 
having  filled  for  so  many  years  an  office  which  has 
always  hitherto  been  as  of  right  the  stepping  stone 
to  a  residentiary  prebend,  and  who,  if  any  other 
vacancy  save  that  created  by  the  death  of  Canon 
Huntingford  had  occurred,  would  of  course  have 
succeeded  to  the  canonry,  in  being  disappointed  in 
his  reasonable  expectation.    But  we  think  the  posi- 
tion thus  taken  by  the  defendant's  counsel  is  un- 
tenable. The  prsBlector  was  not  a  residentiary  canon 
by  virtue  of  his  office ;  and,  though  he  succeeded  to 
the  canonry   as  ot   right,   still  *it  was  only  on  a 
vacancy  occurring  that  by  virtue  of  the  custom  he 
stepped  into  the  vacant  canonry,  and  was  entitled 
to  be  admitted  and  installed.  It  is  impossible,  there- 
fore, to  say  that  there  was  not  a  vacancy  created  by 
the  death  of  Canon  Himtingford  within  the  oiean- 
ing  of  the  statute.    The  result  is,  that  a  peremptory 
numdanuu  must  go    to   the  dean  and  chapter  to 
admit  Archdeacon  Waring  to  the  vacant  residentiary 
prebend.  Judgment  aecorvUmgia, 

Attorneys  for  the  prosecution,  Jomes  and  Suahb^ 
for  Beekhe,  Hereford. 

Attorney  for  defendants,  Annssleg. 
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Mondc^j  F^.  U,  1870. 

Bbrrt  (app.)  V.  Hbmdebsok  (resp.). 

Sak  of  poisons  — ^^  MeeHcinB** — Person  to  whom  sold  or 
dehvered^Pharmeu^  Act  1868  (31  ^  82  Vict  c  121, 
s.  17> 

Sect.  17  4^  the  Pharmaof  Act  1868  (31  j-  32  Vict, 
c  121)  tnacU  that  **  it  shaU  ho  tudawM  to  seUcanf 
poison  mUsss  the  box^  vessel,  fc,  in  which  it  is  ctm- 
tainsd  be  dtstinctlg  labelled  with  the  name  oj  the  article 
and  the  word  ^poison^  and  with  the  name  andaddress 
of  the  seller  qf  the  poison  ;  and  it  shall  be  unlawful  to 
well  amy  poison  mentioned  in  the  first  part  of  schedule 
A,  to  the  Act  .  .  .  ,  to  any  person  unknown  to  the 
seOer^  unless  introduced  by  some  person  known  to  the 
seller;**  but  none  of  the  provisions  of  the  section  are  to 
apply  to  **  atqf  medicine  supplied  by  a  legally  qualified 
opothecary  to  his  patient,  nor  apply  to  any  article 
when  forming  part  oJ  the  ingredients  of  any  medicine 
dispensed  by  a  person  registered  under  this  Act ;  pro- 
vided such  medicine  be  labelled  in  manner  aforesaid, 
with  the  name  and  address  of  the  seller,  and  the  ingre- 
dients  thereqf  be  entered,  with  the  name  of  the  person 
to  whom  it  is  sold  or  delivered,  in  a  book  to  be  kept  by 
the  seller  for  that  purpose!**  and  the  section  imposes  a 
penalty  on  offenders  against  its  provisions, 

A  dubf  registered  chemist  having  made  up  from  a  prescrip- 
tionsignod  with  the  initieds  of  a  legally  qualified  medical 
practitioner,  cmd  purporting  to  be  for  "  Mrs,  Newton," 
produoed  by  a  person  unknown  to  him,  and  7u>t  intro- 
duced bw  anyone  known  to  him,  a  mixture  of  rose  water 
andhyaarocyanic  acid,  which  is  prussic  acid,  one  of  the 
poisons  mentioned  in  the  first  part  of  schedule  A.,  gave 
the  mixture  to  the  person  producing  the  prescription 
without  labelling  it  with  the  name  of  the  article  and 
the  word  *  poison,*  and  entered  in  his  prescription  book 
the  name  **  Mrs.  Newton,"  believing  that  the  prescrip- 
tion had  been  given  to  Mrs.  Newton  for  a  lotion  by  a 
duly  qua^fied  medical  man : 

Held,  on  appeal  from  a  conviction  of  the  chemist  by 
magistrates  for  infringing  the  provisions  qf  the  above 
section,  that  the  mixture  ofrosewater  and  hydrocyanic 
add  was  a  "  medidne"  within  the  meaning  of  the 


latter  part  of  the  section;  that  the  entry  qf  the 
name  of  Mrs.  Newton  was  an  entry  of  the  name  of  the 
pereon  to  whom  the  mixture  was  **sold  or  delivered;" 
and  that  the  prexription  book  in  which  the  entry  was 
made  sufficiently  satisfied  the  provision  of  the  section 
as  to  the'*  book  to  be  kept  bSf  ^  seller  for  the  pur* 


Caaes  stated  by  justices  under  20  &  21  Vict.  c.  43. 

FIBBT  CASB. 

At  a  petty  sessious  hoiden  at  the  Town  Hall, Wor- 
thing, in  and  for  the  Worthing  division  of  Bramber 
Bape,  in  the  county  of  Sussex,  on  the  18th  Aug. 
18^,  an  information  was  preferred  under  sect.  17 
of  the  Pharmacy  Act  1868,  by  Leonard  Baldwin 
Henderson,  the  respondent,  an  inspector  of  police, 
against  Henry  Berry,  the  appellant,  pharmaceutical 
diemist,  duly  registered  under  the  Pharmacy  Act 
1868,  charging  that  the  said  Henry  Berry,  on  the 
Ilth  Aug.  1869,  at  Worthing,  in  the  parish  of 
Brood  Water,  in  the  said  county,  did  unlawfully  sell 
a  certain  poison  of  those  which  are  in  the  first  part 
of  the  schedule  A.  to  the  Pharmacy  Act  18G8,  to 
wit,  proBsic  acid,  to  a  certain  person  unknown  to 
the  seller,  and  not  introduced  by  some  person 
known  to  the  seller,  to  wit,  to  one  Ansell  Johnson. 

2.  The  following  facts  were  proved  or  admitted : 

3.  On  the  11th  Aug.  1869  one  Ansell  Johnson 
being  a  person  unknown  to  the  appellant,  and  not 
intn^uced  to  the  appellant  by  any  person  known  to 
him,  came  into  the  shop  of  the  appellant,  the  appel- 
ant and  hia  assistant  being  there,  and  asked  to  have 


made  up  a  prescription  which  was  written  in  pencil, 
and  was  as  follows : 

Py.  Add,  Hydrooyaa.  Soheel's,  V  drachm, 
▲q.  Boea,  V  oi. 
"M..  ft.  liotio. 
Ter  die  qpplia 

S.  H.  li. 

Mrs.  Newton. 

August  11,  1869. 

The  original  of  this  prescription  is  to  be  taken  to 
form  part  of  this  case. 

4.  The  meaning  of  the  name  Mrs.  Newton  in  the 
prescription,  was  that  the  prescription  was  for  the 
use  of  Mrs.  Newton.  There  is  a  legal  qualified 
medical  practitioner  having  the  initials  R.  M.  L. 

5.  The  appellant's  assistant  dispensed  the  pre- 
scription by  putting  2  drachms  of  hydrocyanic  acid 
into  a  2oz.  bottle,  and  filling  up  the  bottle  with  rose 
water  according  to  the  meaning  of  the  prescription. 

6.  The  appellant  made  the  following  entry  in  Ms 
prescription  book : 

Newton,  Mrs. — P.  Add. 
H7dro<7an.  SoUa.  V  drachms. 
Aq.  Boea  ad.  V  os. 
lUL  ft.  Lotio. 
Ter  die  applioand, 

August  11.  B.  M.  L. 

He  also  indorsed  the  entry  by  inserting  the  name 
"  Newton,"  and  the  page  in  the  index  contained  in 
the  book. 

7.  The  prescription  book  is  a  book  in  which  the 
appellant  enters  all  prescriptions  he  makes  up.  This 
book  is  to  be  taken  to  form  part  of  this  case. 

8.  Ansell  Johnson  paid  the  appellant's  claim  and 
took  the  bottle  and  its  contents  away. 

9.  The  bottle  was  labelled  as  follows :  **  Caution. 
For  external  use.  The  lotion  to  be  used  three  times 
a  day.  Mrs.  Newton.  H.  Berry,  Dispensing  Che- 
mist, Member  of  the  Pharmaceutical  Society,  58, 
Montague- street.  Worthing."  The  bottle  and  the 
label  thereon  are  to  be  taken  to  form  part  of  this 
case. 

10.  Hydrocyanic  add  (Scheel's)  is  prussic  acid. 
The  prescription  is  one  that  might  be  ordered  for 
lotion.    Rosewater  by  itself  is  not  a  medicine. 

11.  No  evidence  was  given  that  there  was  or  was 
not  any  such  person  as  Mrs.  Newton.  Ansell  John- 
son, a  witness  for  the  prosecution,  refused  to  answer 
the  two  questions.  Did  he  buy  it  for  Mrs.  Newton  ? 
Did  he  buy  it  for  himself  ?  on  the  ground  that  by 
answering  be  might  tend  to  criminate  himself  on  a 
charge  of  attempting  to  commit  suicide,  on  which 
he  at  the  time  stood  remanded. 

12.  The  Pharmacy  Act,  1869,  received  the  Royal 
assent  on  the  day  of  the  alleged  offence. 

18.  The  following  points  were  raised  on  behalf  of 
the  appellant. 

14.  That  the  appellant  had  not  sold  prussic  acid 
pure  and  simple,  but  a  mixture  or  compound  of 
prussic  acid  and  rosewater.  That  that  mixture  was 
a  medicine  and  the  prussic  acid  sold  formed  an  in- 
gredient of  that  medicine,  and  was  therefore  within 
the  exception  contained  in  the  17th  section  of  the 
Pharmacy  Act,  1868. 

15.  That  the  name  Mrs.  Newton  indicated  the 
name  of  the  person  to  whom  the  medicine  was  sold 
or  delivered. 

16.  The  following  points  were  raised  on  behalf  of 
the  respondent. 

17.  That  the  thing  sold  was  not  a  medicine  but  a 
poison  partially  diluted. 

18.  That  the  name  Mrs.  Newton  entered  by  the 
appellant  was  not  the  name  of  the  person  to  whom 
the  article  was  sold  and  delivered,  but  only  the 
name  of  a  person  for  whose  use  it  was  alleged  to  be 
required. 

19.  That  the  book  on  which  the  entr^  was  made 
was  not  a  book  kept  for  that  purpose,  masmnch  as 
it  was  kept  for  the  purpose  of  keeping  therein  pre- 
scriptions of  all  sorts. 


m 
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20.  We  adjourned  the  farther  consideration  of  the 
matter  until  the  26th  Aug.  1869. 

21.  On  the  la«t  mentioned  day  we  convicted  the 
appellant  of  the  said  offence,  and  adjndged  him  to 
forfeit  and  pay  the  sum  of  10s.,  to  be  paid  and 
applied  according  to  law,  and  al^o  to  paj  to  the 
respondent  the  sum  of  U  1«.  for  his  cost  in  this 
behalf. 

22.  The  appellant  being  dissatisfied  with  our 
decision,  duly  applied  to  us  to  state  this  case,  and 
entered  into  a  recognisance,  as  required  by  the  first- 
mentioned  Act. 

28.  The  questions  of  law  are : — 

24.  Whether  a  mixture  of  prussic  acid  and  rose- 
water  is  a  poison  within  the  meaning  of  sect.  17  of 
the  Pharmacy  Act  1868,  and  of  schedule  A.,  part 

vthereto. 

25.  Whether  a  mixture  of  prussic  acid  and  rose- 
crater  is  a  medicine  within  the  meaning  of  the  said 
(«ect  17. 

26*  Whether,  according  to  the  facts  before  stated, 
iChe  appellant  complied  with  the  requirement  of  the 
jproTiso  at  the  end  of  the  17th  sect,  of  the  Pharmacy 
Act  1868. 

27.  Whether,  according  to  the  facts  herein  stated, 
iChe  defendant  bad  committed  the  offence  with  which 
lie  was  .charge(]. 

Bbcond  Case. 

At  a  patt^  seMlcms  holden  at  the  Town  Hall, 
Worthing,  in  and  for  the  Worthing  division  of 
Sramber  Rape,  in  the  county  of  Sussex,  on  the 
It'th  Aug.  1869,  an  information  was  preferred  under 
8«3t.  17  of  the  Pharmacy  Act  1868,  by  Leonard 
Baldwin  Henderson,  the  respondent  and  inspector 
of  jx)lioe,  against  Henry  Berry,  the  appellant,  a 
pbiunaceutical  chemist  duly  registered  under  the 
iPharmacy  Act  1868,  charging  that  the  said  Henry 
Cerry,  on  the  11th  Aug.  1869,  at  Worthing,  in  the 
n[Mirish  of  Broadwater,  in  the  said  county,  did  un- 
ihwfally  «eU  a  certain  poison,  to  wit  prussic  acid, 
4>y  retail,  the  bottle  in  which  such  poison  was  con- 
tained not  bdng  iabeiled  with  the  word  *'  poison.** 

The  following  facts  were  proved  or  admitted, 
irrhe  case  then  set  out  all  the  facts  stated  in  the 
.first  case.] 

The  appellant  had  been  convicted  in  respect  of  the 
>same  sale  of  selling  poison  to  a  person  unknown  to 
]him. 

The  following  points  were  raised  on  behalf  of  the 
:  appellant : — 

That  the  appellant  had  not  sold  a  poison  within  the 
J  meaning  of  the  Pharmaceutical  Act  1868,  but  that 
the  appellant  being  a  person  registered  under  that 
-Act  had  dispensed  a   medicine,  and  that  the  ap- 
pellant had  complied  with   the  provisions  of  the 
Pharmacy  Act  1868: 
That  if  the  appellant  had  sold  a  poison  it  was  an 

■  article  forming  part  of  the  ingredients  of  a  medicine, 

■  and  that  the  proviso  forming  the  end  of  the  said 

■  section  had  been  complied  with  : 

That  the  appellant  could  not  have  committed  two 
offences  by  one  Act,  and  that  he  could  not  therefore 
be  convicted  for  this  offence. 

The  following  points  were  raised  on  behalf  of  the 
respondent: — 

That  the  thing  sold  was  not  a  medicine,  but  a 
poison  partially  diluted : 

That  the  name  "  Mrs.  Newton,"  entered  by  the 

•  appellant,  was  not  the  name  of  the  person  to  whom 

the  article  was  sold  or  delivered,  but  only  the  name 

•of  a  person  for  whose  use  it  was   alleged   to  be 

required. 

That  the  book  in  which  the  entry  was  made  was 
not  a  book  kept  for  the  purpose,  inasmuch  as  it  was 
..kept  for  the  purpose  of  copying  therein  prescrip- 
tions of  all  sorts. 


That  if  by  one  act  two  laws  were  broken,  two 
punishments  might  follow. 

We  adjourned  the  further  consideration  of  the 
matter  until  the  25th  Aug.  1869. 

On  the  last-mentioned  day  we  convicted  the 
appellant  of  the  said  offence,  and  adjudged  him  to 
forfeit  and  pay  the  sum  of  10«.,  to  be  paid  sad 
applied  according  to  law,  and  also  to  pay  to  the 
respondent  the  sum  of  IL  Is.  for  his  costs  in  this 
behalf. 

The  appellant,  being  dissatisfied  with  our  deci- 
sion, duly  applied  to  us  to  state  this  case,  and  entered 
into  a  recognisance  as  required  by  the  first-uien- 
tioned  Act. 

The  questions  of  law  are : — 

Whether  a  mixture  of  prussic  acid  and  rose- 
water  is  a  poison  within  the  meaning  of  sect  17  of 
the  Pharmacy  Act  1868? 

Whether  a  mixture  of  prussic  acid  and  roie- 
water,  when  dispensed  by  a  person  registered  under 
the  Pharmacy  Act  1868  is  a  medicine  within  the 
meaning  of  sect.  17  of  that  Act  ? 

Whether,  according  to  the  facts  before  stated,  the 
appellant  complied  with  the  requirements  of  the 
proviso  at  the  end  of  the  17th  section  of  the  Phar- 
ma^  Act  1868  ? 

Whether  a  man  can  be  twice  con  victed  for  one  act  ? 

Whether,  upon  the  facts  herein  stated,  and  the 
law  applicable  thereto,  the  appellant  was  properly 
convicted  ? 

Given  under  our  hands  this  16th  Nov.  1869,  at 
Worthing,  in  the  county  aforesaid. 

Edwin  Hentt. 
W.  Haroood. 
J.  S.  Warren. 

Sect.  17  of  31  &  82  Vict.  c.  121,  enacts  that:  - 

It  Bholl  be  nnlawfctl  to  sell  any  paison,  either  by  iiilinliwilij 
or  by  ratail,  uuleaa  tbe  box,  bottle.  Teasel,  wmpper,  or 
cover  in  which  such  poison  is  oontained,  be  disiiaetlj 
labelled  with  the  name  of  the  article  and  the  wttrd  poisoii, 
and  with  the  name  and  address  of  the  sellMr  of  the  poison ; 
and  it  shall  be  unlawful  to  sdl  any  poison  of  those  wfaid 
are  in  the  first  psf t  of  schedule  (A)  to  thia  Act,  or  msy 
hereafter  be  added  thereto  under  sect.  2  of  this  Act,  to  say 
person  unknown  to  the  seller,  unless  introdooed  by  bobs 
person  known  to  the  seller ;  and  on  every  sale  of  any  sacb 
article,  the  seller  shall,  before  deliT«ryp  make  or  caase  to 
be  made  an  entry  in  a  book  to  be  kept  for  that  parpoae, 
■tatinK»  in  the  form  set  forth  in  the  schedule  (F;  to  this 
Act,  the  date  of  the  sale,  the  name  and  address  of  the 
purchaser,  the  name  and  quantity  of  the  article  sold,  and 
the  purpose  for  which  it  is  stated  by  the  purchaser  to  be 
required,  to  which  entry  the  signature  of  the  purdiaser 
and  of  the  person,  if  any,  who  introduced  him,  shall  be 
affixed ;  aud  any  person  selling  poisfm  otherwise  than  is 
herein  provided  shsll,  upon  a  summary  conTietioaak  btfon 
two  juKtioes  of  the  peace  in  England  or  the  sheriff  in  Soot- 
land,  be  liable  to  a  penalty  not  exceeding- fiye  pounds  for 
the  first  offence,  and  to  a  penalty  not  exoeedutg  tm 
pounds  for  t^e  seoond  or  any  snbaequent  offence,  and  for 
the  purposes  of  this  section  the  person  on  whose  behalf  any 
sale  is  made  by  any  apprentice  or  servant  shall  be  denoed  to 
be  the  seller ;  but  the  provisions  of  tiiis  section,  whicb  are 
solely  apidicable  to  poison  in  the  first  part  of  the  schednk 
(A)  to  this  Act,  or  which  require  tiiat.the  label  shall  con- 
tain the  name  and  address  of  the  seller,  shall  not  i^ply  to 
articles  to  be  exported  from  Great  Britain  by  wholeaBls 
dealers,  nor  to  sales  by  wholesale  to  retail  dealsn  in  the 
ordinary  course  of  wholesale  dealing,  nor  shall  any  of  the 
provisiona  of  this  section  apply  to  any  medicine  supplied  by 
a  legally  qualified  apothecary  to  his  patient,  nor  apply  to 
any  articles  when  forming  part  of  the  ingredients  of  any 
medicine  dispensed  by  a  person  rwistered  under  thfai  Act; 
provided  sucdx  medicine  be  retailed  in  the  manner  ifhTrsaid. 
with  the  name  and  address  of  the  seller,  and  the  ingxedieots 
thereof  be  entered  with  the  name  of  the  person  to  whom  it 
is  sold  or  delivered,  in  a  book  u>  be  kept  by  the  seUar  lor 
that  purpose ;  and  nothing  in  this  Act  contained  shidl  r^eal 
or  affect  any  of  the  provisions  of  an  Act  of  the  Ouaaiim 
holden  in  the  14th  and  15th  years  of  the  reign  of  Her 
present  Majesty,  intituled  **  An  Act  to  reindate  the  Sale  of 
Arsenic." 

Quain,  Q.C.  (with  him  Builock)  for  the  appellant. 
The  mixture  given  bj  the  appellant  was  not  a 
poison  within  the  meaning  of  the  flrKt  part  of 
sect.  17  of  81  &  32  Vict.  c.  121,  bat  was  a  medidne 
within  the  meaning  of  the  latter  part  of  the  sec- 
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tioD.  It  was  made  up  from  a  prescription  bearing 
the  initials  of  a  medical  practitioner;  and  it  is 
proir«d  as  a  fact  that  sach  a  mixture  would  be 
proper  for  a  lotion ;  and  a  thing  is  as  much  a 
medicine  which  is  to  be  applied  externally^  as  if 
it  were  to  be  applied  internally.  [Hannbn,  J. — 
PniBsic  acid  is  one  of  the  poisons  enumerated  in 
the  schedule  (A)  to  the  Act.]  But  if  it  is  diluted 
with  roeewater,  as  in  the  present  case,  it  is  no 
longer  prussic  acid.  The  intention  of  the  statute 
wfts,  that  where  poison  was  sold  as  poison,  it  should 
be  80  labelled ;  not  that  wherever  any  quantity, 
however  small,  of  a  poisonous  ingredient  was  con- 
tained in  a  o)edicine,  the  medicine  itself  should  be 
labelled  as  poisonous.  If  this  mixture  is  a  medicine 
within  the  meaning  of  the  latter  part  of  the  section, 
the  only  other  question  is  whether  the  appellant 
complied  with  the  requisites  of  the  section,  which  are 
that  the  medicine  **  be  labelled  in  manner  afore- 
said, with  the  name  and  address  of  the  seller, 
and  the  ingredients  thereof  be  entered,  with  the 
name  of  the  person  to  whom  it  is  sold  or  delivered, 
in  a  book  to  be  kept  by  the  seller  for  that  purpose.** 
The  name  of  Mrs.  Newton  was  given  as  that  of  the 
person  to  whom  the  mixture  was  *^  sold,"  and  that 
name  was  entered  in  a  book  kept  for  the  entry  of 
such  prescriptions.  As  to  the  infliction  of  a  second 
penalty  for  the  same  act,  it  is  submitted  that  this 
was  clearly  wrong. 

Lumky  Smith  for  the  respondent. — The  present  is 
one  of  those  cases  which  the  Act  of  Parliament  was 
designed  to  meet,  by  preventing  poisons  being  sold 
to  improper  persons,  and  by  providing  evidence  of 
the  persons  to  whom  poisons  have  been  supplied. 
It  is  submitted  in  the  first  place  that  the  mixture 
•old  by  the  appellant  was  a  poison  within  the  mean- 
ing of  the  first  part  of  the  section.     Prussic  acid 
is  one  of  the  prisons  enumerated  in  the  schedule, 
and  rose  water  having  no  medicinal  effect,  the  mix- 
ture of  the  two  was  merely  a  diluted  poison,  and 
therefore  within  the  application  of  the  section.    Is 
it,  then,  a  medicine  ?    It  is  submitted  that  the  pro- 
viso was  intended  to  apply  to  medicines  for  internal 
use  only,  and  not  to  lotions  like  that  supplied  by 
the  appellant.    [Lush,  J. — Suppose  this  lotion  had 
been  given  bv  a  legally  qualified  practitioner  to  a 
patient,  would  it  be  within  the  exemption?]     It 
probably  would.    [Lush,  J. — Then  nay  it  not  be 
argued  that  it  is  equally  protected  if  ''  dispensed  ** 
by  a  person  registered  under  the  Act  ?    In  order  to 
establish  your  contention  must  you  not  show  that 
it  would  have  been  necessary  to  label  it  as  poison 
if  given  by   a  legally  qualified  practitioner  to  his 
patient?]    Where  the  poisonous  mixture  is  to  be 
applied  externally  as  a  lotion,  it  is  submitted  that 
it  mnsi  in  both  cases  be  labelled  as  poisonous.    The 
appellant  was  bound  to  prove  that  the  lotion  was  a 
medicine ;  it  is  enough  for  the  respondent  to  show 
the  sale  of  the  poisonous  compound.    The  appellant, 
moreover,  should  have  shown  that  the  prescription 
was  a  real  one,  and  that  there  waA  a  really  existing 
Mrs.  Newton ;  if  otherwise,  any  person  who  wishes 
to  commit  suicide  by  taking  poison  can  accomplish 
his  purpose  by  bringing  a  false  prescription  to  the 
dispensing  chemist.     Ai^ain,  it  is  submitted    that 
the  name  of  Mrs.  Newton,  which  was  entered  in  the 
appellant's  book,  was  not  the  name  of  the  person  to 
whom  the  mixture  was  "sold  or  delivered.**     [Han- 
irsN,  J. — It  was  delivered  to  Johnson,  but  was  it 
not  "siild"  to  Mrs.  Newton?     What  effect  do  you 
give  to  the  word  *'  sohi'*  as  distinguished  from  *'  de- 
livered?"]     "Delivered"  applies   to  cases    where 
medicines,   as    often   happens,  are   given   without 
being  sold.    Finally,  the  entry  should  have  been  in 
a  book   kept  for  the  particular  purpose,  t.  e.,  for 
prescriptions  for  poisocous  medicines,  which  the 
book  in  which  the  entry  was  made  by  the  appellant 


was  not ;  and  the  magistrates  were  justified  in  in- 
flicting a  separate  penalty  for  each  kind  of  offence, 
though  springing  out  of  the  same  act. 

Quat'n,  Q.  C,  in  reply .~It  is  for  those  who  seek 
to  infiict  a  penalty  to  make  out  their  case  strictly, 
especially  where  the  appellant  appears  to  have 
acted  quite  bonajide,  [Lush,  J. — We  find  a  diffi- 
culty in  this,  that  there  is  no  finding  that  the  ap> 
pellant  reasonably  believed  that  the  prescription 
brought  to  him  was  given  to  Mrs.  Newton  by  the 
practitioner  whose  initials  it  bore,  the  prescription 
being  one  for  very  poisonous  materials,  and  written 
in  pencil.  On  the  other  hand,  I  can  hardly  think 
that  the  proviso  was  intended  to  cast  on  the  chemist 
the  duty  of  finding  out  at  the  time  the  prescrip- 
tion is  brought  whether  there  is  actually  existing 
a  medical  practitioner  bearing  the  initials  on  the 
prescription.  As  the  case  at  present  stands,  I  don't 
think  we  can  satisfactorily  answer  the  question  of 
law  put  to  us.  No  doubt  if  a  prescription  came  to 
the  shop  of  a  dispensing  chemist  in  such  a  shape 
that  no  reasonable  man  would  act  on  it,  such  a  case 
would  come  within  the  Act ;  but  on  that  subject  we 
are  left  in  doubt  as  to  the  matter  of  fact.] 

lAunUy  Smith  said  that  the  object  of  pressing  the 
prosecution  was  to  get  a  decision  of  the  law  relating 
to  the  subject.  [Lusii,  J. — ^Then  I  think  we  need 
not  further  trouble  Mr.  Quain.] 

Lush,  J. — Assuming  that  we  are  to  draw  infe- 
rences, and  taking  the  case  as  if  it  stood  as  the 
finding  of  the  magistrates,  in  point  of  fact,  that 
this  gentleman  did  really  believe  that  when  he  was 
dispensing  this  prescription  he  was  making  up  a 
prescription  which  had  been  actually  given  by  a 
medical   man  to  Mrs.  Newton  for  a  lotion,  as   it 
purported    to  be.    I  am   of  opinion  that    he  has 
brought  himself  within  the  proviso.    The  first  part 
(81  &  82  Vict,  c  121.   s.  17),  the  enacting    part, 
applies  to  the  sale  of  poisons,  and  amongst  the 
enumerated  poisons  is  prussic  acid.    I  observe  that 
the  Act  seems  to  allude  to  poisons  as  being  sold  in 
their  simple  state,  or  in  one  form  of  preparation.  It 
does  not  appear  to  contemplate  their  being  mixed 
up  with  any  other  ingredients ;  they  must  be  pure 
and  simple.    Then  comes  the  proviso.    Taking  the 
general    sweeping  words  of  the    enactment,    they 
would,  perhaps,  have  prohibited  any  medical  man 
dispensing  a  prescription  that  contained  a  poison. 
It  was  supposed  this  might  be  so,  in  all  probability ; 
and  then  comes  the  proviso,  which  says  that  nothing 
in  the  Act  contained  shall  "  apply  to  any  medidoe 
supplied  by  a  legally  qualified  apothecary  to  his 
patient,  nor  apply  to  any  article  when  forming  part 
of  the  ingredients  of  any  medicine  dispensed  by  a 
person  registered  under  this  Act."    Is  this  a  medi- 
cine?   That  is  not  disputed.   Thp  word  "  medicine" 
is  comprehensive  enough  to  embrace  everything 
which  is   to  be  applied  medicinally,  whether  ex- 
ternally or  internally.    According  to  the  prescrip- 
tion, this  was  intended  to  be  used  as  a  lotion,  and 
the  case  states  as  a  fact,  that  the  prescription  was 
one  which  might  be  proper  for  a  lotion.    The  pro- 
viso seems  to  put  upon  the  same  footing,  in  this 
respect,  a  duly  qualified   medical  man,    supply- 
ing this  thing  to  his  patient,  and  a  registered  chemist 
and  druggist  dispensing  such  a  thing.  If  a  duly  qua- 
lified medical  man  had  actually  supplied,  delivered 
himself,  to  his  patient  this  compound  of  prussic  acid 
and  rose  water  as  a  lotion,  then  be  would  be  protected 
under  the  first  part  of  the  proviso.   That  being  so,  I 
think  the  same  rules  apply  to  a  registered  chemist 
and  druggist  making  up  that  compound  from  a  pre- 
scription, which,  as  I  understand,  is  the  making  up 
something  that  is  prescribed,  and  making  it  wiiA 
directions  how  it  is  to  be  used.     Then,  did  this 
prussio  acid  f  onn  part  of  the  ingredients  of  a  smk/j- 
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dne  dispensed  by  a  duly  registered  person?  It 
Btrack  me  on  first  reading  the  section  that  the  word 
applied  only  to  cases  where  the  poisonous  article  is 
one  of  several  ingredients,  where  perhaps  its 
poisonouf  qualities  are  qualified  in  a  more  or  less 
degree  by  the  other  ingredients ;  but  then,  I  think, 
it  would  be  very  difficult  to  apply  the  Act  with  that 
interpretation  of  it.  We  cannot  enter  into  the  con- 
sideration whether  the  other  ingredients  are  fewer 
or  greater  in  number,  or  in  w^t  proportion  they 
may  be.  This  is  of  itself  a  compound,  and  is  a 
medicine  which  might  haye  been  ordered  by  a 
medical  man  to  be  used  as  a  lotion.  Then,  has  he 
complied  with  the  remaining  part  of  the  section, 
which  requires  that  the  medicine  **  should  be  labelled 
in  the  manner  aforesaid,"  by  which  I  understand, 
distinctly  and  legibly  with  the  name  and  address  oi 
the  seller,  as  stated  in  the  section;  and  that  the 
ingredients  thereof  be  entered,  with  the  name  of  the 
person  to  whom  it  is  sold  or  delirered^  in  a  book  to 
be  kept  by  the  seller  for  that  purpose  ?  It  is  found 
that  the  ingredients  were  entered  in  what  he  called 
his  prescription  book,  which,  I  think,  satisfies  the 
requirements  of  the  Act,  as  a  book  kept  for  that 
purpose,  a  book  kept  for  entering  such  medicines 
or  prescriptions.  Then  he  has  entered,  as  the  person 
to  whom  it  was  sold,  Mrs.  Newton.  The  statute, 
by  saying  the  name  of  the  person  to  whom  it  was 
sold,  or  for  whom  it  was  delivered,  has,  I  think, 
meant  to  give  him  the  option  of  putting  down  the 
name  of  the  person  to  whom  he  actually  gave  it 
Over  the  counter,  or  the  name  of  the  person  whose 
agent  that  person  was  for  whose  use  it  was  intended. 
Taking  the  fact  to  be  found  that  he  reasonably 
believ^  that  this  was  duly  prescribed  for  Mrs. 
Newton,  Mrs.  Newton  must  be  taken  to  be  the 
person  to  whom  he  sold  it,  and,  therefore,  he  com- 
plied with  the  provisions  of  the  Act  For  these 
reasons  I  think  tne  conviction  is  wrong. 

Hannen,  J. — I  am  of  the  same  opinion.  I  think 
we  are  able  to  pronounce  our  judgment  upon  the 
assumption  which  has  been  made,  that  it  is  to  be 
taken  that  the  magistrates  would  have  found  that 
the  chemist  in  this  case  acted  bona  Jtekj  believing 
that  Mrs.  Newton  was  the  person  to  whom  the 
medicine  was  sold.  Without  that,  I  should  have 
thought  it  necessary  that  there  should  be  a  further 
inquiry,  but  upon  tisat  assumption  I  think  we  shall 
be  putting  a  construction  upon  the  Act  which  will 
not  lead  to  the  dangerous  consequences  which  have 
been  suggested,  b^use  it  will  only  be  where  a 
chemist  establishes  that  he  has  entered  the  name  of 
the  person  to  whom  he  delivers  the  medicine,  or 
the  person  to  whom  it  shall  be  found  he  has 
reasonably  believed  he  had  sold  it,  that  he  brings 
himself  within  the  terms  of  this  proviso. 

Conviction  quashed. 

Attorneys  for  appellant,  Flux^  ArgUsy  and  RawHnM. 
Attorney  for  respondent,  Wiileit. 


SLSCTION    PBTITIONS. 

B«portod  by  F.  O.  Cbuxp,  Eaq..  BanirteMKb-LMr. 


THE  BOROUGH  OF  BEWDLEY  (No.  2)  (a.) 

Thursehy,  April  29,  1869. 

(Before  Blaokburn,  J.) 

JSegister — Jitn$dictum  of  rtvising  barrister — Notice  of 
objection — Exprems  decision — 6  ^  7  Vict,  c  18,  a.  98. 

By  sect.  99  o/  B  ^  7  Vict.  e.  }S,  power  was  given  to 
election  committees    to  inquire  into  and  decide  the 

(a«)  This  second  judnMnt  in  the  matter  ef  this  petitioa 
was  imidTertent^  omittedf  snd  tueing  oi  somein^portaaoe  it 
is  here  Inserted. 


right  to  vote  of  any  person  who,  being  upon  the  register 
of  voters  in  force  at  the  time  of  such  election,  skaJl 
have  tendered  his  vote  at  such  election^  or  n<a 
being  upon  such  register,  shall  have  tendered  kis 
vote  at  such  election,  in  case  the  name  of  such 
verson  shall  have  been  speeiaUy  retained  upon  suth 
register,  or  inserted  therein,  or  expunged  or  omitted 
therefrom,  by  the  express  decision  of  the  revising 
barrister  who  shall  have  revised  the  Ust  of  voters 
from  which  such  register  shall  have  been  formed: 

Held,  that  the  intention  of  the  Leqislaiurt  was  thai,  where 
a  matter  of  fact  has  been  fairly  raised  before  the 
revising  barrister,  and  the  revising  barrister  has  heard 
it,  and  come  to  an  express  decision  upon  it,  then  his 
ikeision  may  be  reviewed  by  an  election  oomndttee^ 
now  an  election  judge — la  order  to  see  that  tnjuatits 
has  not  been  done. 

A  revising  barrister  decided  that  a  notice  of  objection 
was  bad  when  it  was  good  : 

Hdd,  that  this  was  an  express  decision  rariewableby  the 
election  Judge,  and  giving  him  Jurisdiction  to  inquire 
whether  tJie  vote  of  the  person  objected  to  wtu  good  or 
bad 

The  principal  decision  in  this  matter  is  reported 
ante.  Vol.  V.  859. 

Stephen,  Q.  C,  Chandos  Leigh,  and  Sturge  appeared 
for  the  petitioner ; 

Giffard,  Q.  C.  and  Poland  for  the  respondent. 

Blackburk,  J. — I  must  take  this  case  as  a  mixed 
question  of  law  and  fact,  in  order  to  see  what  the 
jurisdiction  is.    First  of  all,  the  Act  of  Parliament 
originally  establishing  the  register  of  voters,  and 
requiring  the  revision  before  the  barrister,  made  the 
register  conclusive  at  the  time  of  the  election ;  the 
returning  officer  must  go  by  the  registration,  and 
the  registration  alone,  at  the  time  of  the  election ; 
but  there  was  some  doubt  as  to  the  extent  to  which 
an  Election  Committee  of  the  House  of  Commons 
might  think  that  they  should  look  into  it ;  it  was, 
no  doubt,  part  of  the  scheme  of  the  revision  that 
points  of  law  might  be  reserved  for  the  Court  of 
Common  Pleas;  and  the  decision  of  the  Court  ol 
Common  Pleas  upon  those  points  of  law  was  made 
final.    Questions  of  fact  there  was  no  appeal  upon 
at  all  unless  it  it  was  to  an  election  committee. 
Then  the  Act  of  the  6  &  7  Vict.,  c.  18,  s.  98  (which 
is  the  one  now  in  force),  after  reciting  the  doubts, 
says  that  **  It  shall  and  may  be  lawful  for  any  such 
committee**  (and  now  the  election  judges  stand  in  the 
place  of  the  committee;  *'  to  inquire  into  and  decide 
upon  the  right  to  vote  of  any  person  who,  being 
upon  the  register  of  voters  in  force  at  the  time  of 
such  election,  shall  have  voted  in  such  electioti,  or, 
not  being  upon  such  register,  shall  have  tendered 
his  vote  at  such  election,  in  case  the  name  of  such 
person  shall  have  been  specially  retained  upon  such 
register,  or  inserted  therein,  or  expunged,  or  omitted 
therefrom  by  the  express  decision  of  tibe  revising 
barrister  who  shall  have  revised  the  list  of  voters 
from  which  such  register  shall  have  been  formed ; 
and  also  that  it  shsll  and  may  be  lawful  for  such 
committee  to  inquire  into  and  decide  upcm  the  right 
to  vote  of  any  person  who,  being  upon  such  register, 
shall   have  voted  in  such  election,  so  far  as  the 
same  may  be  disputed  on  the  ground  of  legal  inca- 
pacity at  the  time  of  his  voting  under  and  by  virtue 
of  any  statute  now  or  hereafter  to  be  in  force,  or  on 
the  ground  of  any  legal  incapacity  at  the  time  of 
his  voting  which  may  have  arisen  subsequently  to 
the  expiration  of  the  time  allowed  for  making  oat 
the  list  of  voters  from  which  the  register  of  voters 
iu  force  at  the  time  of  such  election  shall  have  been 
formed.    There  were  some  other  provisions 


MAGISTRATES'  OASBS. 


861 


E^iOT.  Pet.] 


Rbo.  v.  Eliza  Cook. 


[Stafford  Aiaiziss. 


to  other  matters.    Now  I  consider  the  e£fect  of  that 
to  be,  that  inasmach  as  on  matters  of  law  there  was 
80  appeal  to  the  Ck>urt  of  Common  Pleas,  yet  upon 
matters  of  fact  the  decision  of  the  reyisiog  barrister 
would  be  final,  and  it  was  not  a  matter  that  he 
oonld  send  to  the  Court  of  Common  Pleas.**    Sap- 
posing,  for  example,  the  barrister  had  taken  some 
peculiar  view  of  tiie  evidence,  and  had  found  that 
houBes  were  of  the  yalue  of  10^  when  most  men  would 
not  have  thought  they  were  of  the  yalue  of  6/.,  or  had 
held  that  houses  were  of  the  value  of  10/.  when  most 
men  thought  they  were  of  the  value  of  15/.,  such 
matters  as  that  be  could  not  have  sent  to  the  Court 
of  Common  Pleas.     I  think  what  the  Legislature 
had  in  view  was,  that  where  a  matter  of  fact  has 
been  fairly  raised  before  the  revising  barrister,  and 
the  revising  barrister  has  heard  it,  and  come  to  an 
express  decision  upon  it,  then  his  decision  may  be 
reviewed  by  the  election  committee  in  order  to  see 
that  injustice  has  not  been  done.    Now,  in  the  pre- 
tent  case,  it  comes  with  a  raUier  peculiar  sort  of  ex- 
press decision.  The  first  case  coming  before  the  revis- 
ing barrister,  thecaseof  Chillingworth  being  upon  the 
oversears'  list,  would  have  stood  upon  the  overseers' 
list  without  any  decision  of  the  revising  barrister 
at  all,  unless  somebody  properly  objected  to  it.    If 
anybody  properly  objected  to  it,  then  the  revising 
barrister  would  have  to  hear  the  evidence  upon  both 
■ides,  and  to  come  to  an  express  decision  upon  the 
merits.    As  was  right  and  proper,  it  was  first  neces- 
sary to  see  that  there  was  an  objection,  and  that 
there  was  a  notice  of  objection  which  was  good,  and 
ooosequently  the  revising   barrister    should   have 
inquired  into  the  merits  of  the  case.    The  revising 
barrister  after  hearing  and  considering  it  came  to  a 
conclusion  which  I  must  treat  as  an  erroneous  con- 
clusion, considering  myself,  as  the  superior  autho- 
rity, to  be  right,  and  the  revising  barrister  wrong ; 
be  decided  that  the  notice  of  objection  was  bad 
when,  in  fact,  it  was  good.    Then  the  first  question 
1^  is  that  retaining  his  name  by  **an  express  de- 
rision ?  **    If  the  barrister  had  been  right  in  saying 
that  the  notice  of  objection  was  bad,  the  name  could 
not  have  been  removed  from  the  list  at  all ;  but 
when  he,  upon  this  preliminary  point,  decides  that 
he  will  not  enter  into  the  merits  at  all,  and  erro- 
neously decides  so,  when  he  ought  to  have  entered 
into  them,  I  think  we  must  consider  it  as  "an 
express  decision '*  retaining  the  name,  and  conse- 
quently enabling  me  to  enter  into  the  merits.    It 
would  not  follow  from  that,  that  Chillingworth's 
was  a  bad  vote,  and  should  have  been  struck  off, 
bat  only  that  I  have  the  jurisdiction  to  inquire 
whether  it  was  a  good  vote  or  not.    Then  after  this 
had  been  decided,  and  after  it  had  been  stated  that 
a  great  many  names  would  depend  upon  this  decision, 
and  that  the  objections  were  the  same,  I  find  upon  the 
facts  before  me  (and  I  must  take  a  view  of  the  matter 
which  is  formed  upon  the  facts),  that  in  fact  in  each 
case  where  the  form  of  the  notice  of  objection  was 
actoally  the  same,  the  objection  to  it  would  arise,  the 
same  infirmity,  if  it  had  been  an  infirmity,  in  the 
notice  of  objection.  I  come  to  the  conclusion  that  the 
bairister  having  had  his  attention  called  to  the  fact 
that  there  were  many  such  notices  to  the  same  pur- 
pose, it  would  have  been  neither  respectful  nor  use- 
ful to  attempt  to  argue  against  the  decision  he  had 
already  come  to  ;  and,  consequently,  the  two  advo- 
cates did  say,  "  There  is  no  use  contesting  this  fur- 
ther, and  it  will  govern  a  good  many  cases."  I  come 
to  the  conclusion  from  the  evidence  that  when  the 
barrister  was  calling  over  the  names,  and  when 
there  was  no  objection  made,  he  did  not,  in  fact) 
know  in  which  particular  cases  it   was   that  no 
objection  was  broiight  fonrard,  because  there  really 
was  a  notice  of  objection,  but  in  the  form  of  the  one 
whidi  he  had  already  decided  to  be  a  nullity,  and  in 
pailioilkr  cms  the  Ejection  wm  not  brought 


forward,  because  there  was  really  no  objection  at  all, 
I  think  it  is  very  probable  that  if  I  had  the  revising 
barrister  here  he  would  say  he  acted  upon  that  as- 
sumption.   Had  the  revising  barrister  been  called, 
and  had  he  given  his  evidence  half  an  hour  after  this 
had  happened,  and  he  had  been    asked  whether 
James    Baker's    name    was    one    to  which    there 
had  been  really  an  objection,  but  which  was  not 
brought  forward  because  it  was  in  this  defective 
form,  and  whether  it  was  an  objection  which  for 
some  other  reason  was  not  a  good  one  and  was  not 
brought  forward,  I  feel  little  doubt  that  the  revising 
barrister  would  have  said,  "  It  is  impossible  for  me 
to  tell ;  I  know  if  the  objection  was  in  the  aame 
form  as  the  other,  they  agreed  not  to  bring  the 
objection  forward  because  I  had  decided  it  before ; 
but  whether  it  applied  to  the  particular  case  of 
James  Baker  or  not  I  do  not  know  ;  if  it  did,  they 
were  quite  right  in  not  bringing  it  forward."    I 
have  no  doubt  the  revising  barrister  would  have 
said  so  if  his  memory  had  been  sufficient  to  have 
enabled  him  to  do  so.    Now,  coming  to  that  conclu- 
sion, I  have  to  see  whether  or  not  his  not  entering 
into  the    merits   of   James    Baker's   case  was  in 
consequence  of  his  express  decision,  that  the  notice 
of  objection  in  Baker's  case  was  no  objection  at  all, 
or  whether  it  was  not  so  to  be  considered.    Well,  I 
have  stated  the  facts  and  the  conclusion  I  have  come 
to  upon  them.    Therefore,  in  this  case,  I  can  come 
to  no  other  conclusion  than  that  it  amounts  in  point 
of  law  to  just  the  same  as  if  it  had  been  stated  over 
again  to  him,  and  it  had  been  said,  "Sir,  in  James 
Baker's  case  there  is  a  notice  of  objection,  and  it  is 
exactly  the  same  as  the  other  case,  and  I  do  not 
press  It ;"  and  the  revising  barrister  had  nodded  his 
head  and  said,  "Very  welL"    Of  course  it  would 
have  saved  some  discussion  and  trouble  now  if  it 
liad  then  been  specifically  said,  "  Well,  then,  sir, 
since  you  have  so  decided,  it  may  be  important  at 
some  future  election,  and  we  will  make  a  list  of 
thirty  or  forty  names  which  your  decision  in  this 
case  will  govern  ;"  and  the  barrister  had  said,  '*  Yes," 
it  would  have  saved  time  and  trouble  in  the  inquiry 
now ;  and  in  any  future  case  that  arises  it  may  be 
well  to  do  so.     But  I  think  the  substance  and  effect 
is  exactly  the  same  as  if  it  had  been  so  said.  Taking 
that  to  be  so,  I  must  take  the  decision  in  Chilling- 
worth's  case  to  be  a  decision  which  applies  to  govern 
the  subsequent  cases  in  which  the  point  was  exactly 
the  same.    What  I  now  decide  does  not  go  further 
than  this,  that  Baker's  case  is  one  which  was  in  the 
overseer's  list,  into  the  merits  of  which  the  barrister 
by  express  decision  refused  to  enter,  and  it  is  now 
open  to  the  petitioners  to  enter  into  the  merits  of  the 
case  to  show  that  the  name  ought  to  have  been 
struck  oflf  by  the  revising  barrister.    If  they  make 
out  their  case,  I  will  strike  it  out  now ;  if  not,  I  will 
retain  it. 


STAFFORDSHIRE   LENT  ASSIZES. 

Beported  by  Johh  Bobb,  Baq.,  Barrister-at-Law« 

OXFORD  CIRCUIT. 
Tueadajf,  Marek  15, 1870 

(Before  Lush,  J.) 
Rbo.  v.  Eliza  Cook. 

Concealment  (if  birth — Evidence  of. 

Although  the  fact  of  the  prieoner  having  placed  the  dead 
bodtf  of  her  newlg-bom  chUd  in  an  unlocked  box  is  not 
of  itself  sufficient  evidence  of  concealment  of  birth 
within  24  ^  25  Vict.  c.  100,  <.  60,  yet  oil  the 
attendcMl  circumstances  of  the  case  must  oe  taken  into 
consideration,  in  order  to  determine  whether  or  not  an 
offence  under  the  above-mentioned  section  of  the 
statute  has  been  oommitted* 
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ReO.  17.  FSBDBBIOK  J0NB8. 


[Stafford  Assizes. 


Indictment  for  concealment  of  birth. 

The  prisoner  was  in  domestic  seryice  as  a  cook 
On  Dec.  18  sho  told  a  fellov-serrant  that  she  was 
suffering  from  toothache,  and  would  go  to  bed.  She 
did  so,  and  remained  in  her  room  until  Dec.  20,  but 
did  not  lock  the  bedroom  door.  The  housemaid 
observed  that  the  prisoner  had  changed  the  sheets 
on  her  bed,  and  that  those  which  she  remored  were 
stained. 

On  the  morning  of  Dec.  20  the  prisoner  was  dis- 
charged by  her  master.  The  housemaid  helped  her 
to  complete  the  packing  of  her  box,  which  was 
already  half  filled  when  the  housemaid  went  to  it, 
but  which  was  not  locked.  Haring  finished  packing 
the  box,  the  housemaid  locked  it,  and  gave  the 
prisoner  the  key.  The  prisoner,  with  her  box,  was 
then  sent  home  to  her  mother.  A  short  time  after 
her  arrival  at  home  the  police  went  to  the  mother's 
house,  and  found  the  box  in  the  parlour.  The 
prisoner  was  requested  to  empty  it.  She  removed 
some  of  its  contents,  and  in  doing  so  was  seen  to 
take  out  a  bundle  and  throw  it  into  the  mouth  of  a 
flour  sack  behind  the  door.  This  bundle  contained 
the  dead  body  of  a  child. 

Motteram  for  the  prosecution. 

Young,  for  the  prisoner,  contended  that  there  was 
no  evidence  of  concealment ;  that  merely  to  abstain 
from  immediately  confessing  the  fact  of  a  birth  was 
not  to  conceal  it.  In  Reg,  v.  SUep,  9  Cox  C.  C.  559, 
it  was  held  that  the  endeavour  to  conceal  the  birth 
of  a  child  by  a  secret  disposition  of  the  dead  body 
within  the  meaning  of  the  stat.  24  &  25  Vict.  c.  100, 
s.  60,  must  be  by  putting  it  into  some  place  where 
it  is  not  likely  to  be  found  ;  and  that  placing  it  in 
an  open  box  in  the  prisoner's  bedroom,  and  after^ 
wards,  on  inquiry  by  the  medical  man,  informing 
him  that  the  child  was  in  the  box,  where  it  was 
found,  is  not  a  secret  disposition  within  the  statute. 
In  the  present  case  the  box  was  left  unlocked,  and 
the  housemaid  bad  access  to  it.  And  in  the  recent 
case  of  Reg.  v.  Jones^  tried  at  the  Gloucester  Sum- 
mer Assizes  1869,  M.  Smith,  J.  held  that  the  placing 
of  the  dead  body  of  a  cliild  in  an  unlocked  box  was 
uot  of  itself  sufficient  evidence  of  concealment. 

Lush,  J.— That  may  be  so;  but  then  all  the 
attendant  circumstances  of  the  case  must  be  taken 
into  consideration. 

The  learned  Judge  left  the  case  to  the  jury,  who 
fouud  the  prisoner  guilty. 

Senttnce^  two  months'  inyniaanment. 

Attorney  for  the  prosecution.  Hand,  Stafford. 
Attorney  for  the  prisoner,  Shekhn,  Wednesbury. 


Wednesday,  March  16,  1870. 

(Before  Lush,  J.) 

Reg.  V,  Erbdbriok  Jonbs. 

Afansiattghter — Contributory  negligence  by  deceaaed. 

If  a  man  undertakes  to  drive  another  in  a  vehicle^  he  is 
bound  to  exercise  proper  care  in  regard  to  the  safety  of 
the  man  under  his  charge^  and  if  by  culpably  negligent 
driving  he  causes  the  death  of  the  other,  he  wifl  be 
guilty  of  manslaughter.  But  he  cannot  be  found 
guilty  of  manslaughter  if  the  deceased  himself  inter- 
fered  in  the  management  of  the  horssy  and  ther^ 
assisted  in  bringing  about  an  accident. 

Eoen  if  the  doctrine  of  contributory  negligence  applies  to 
criminal  cases  (as  to  which  point — quare  f)  yet  there 
is  no  contributory  negligence  on  the  part  of  cutyone  in 
merely  getting  into  a  vehicle  and  cdloujina  himself  to 
be  dtinen,  although  the  driver  be  perceptiwy  drunk. 

Indictment  for  manslaughter. 


The  prisoner  drove  the  deceased  (a  friend)  in  a 
trap  to  some  races.  At  the  races  the  former  became 
intoxicated,  and  when  his  trap  was  ready  to  take 
him  and  the  deceased  home,  he  made  several  in- 
effectual  attempts  to  get  into  it  before  he  succeeded 
in  doing  so.  Ilie  deceased,  noticing  this,  wished  to 
take  the  reins,  but  the  prisoner  said  he  would  drive 
his  own  horse,  and  added  that  he  would  drive  him 
^meaning  the  deceased)  "  quicker  than  he  was  ever 
ariven  in  his  life." 

The  prisoner  whipped  the  horse  and  drove  o£F  at 
a  furious  rate,  standing  up  and  flogging  the  animal 
first  on  one  side  and  then  on  the  other.  The  trap 
was  upset,  and  the  deceased,  being  thrown  out, 
received  the  injuries  from  the  effect  of  which  he 
died. 

G.  Broume,  for  the  prosecution,  opened  the  facts 
above  set  forth. 

Young,  for  the  prisoner,  submitted  that  upon  the 
statement  of  the  counsel  for  the  prosecution  there 
was  no  case.  There  had  been  contributory  negli- 
gence on  the  part  of  the  deceased.  [Lush,  J.— 
That  is  not  allowed  as  an  excuse  in  a  criminal  case.] 
In  Reg.  v.  Birchaa,  4  F.  &  F.  1087,  WiUes,  J.  held 
that  where  the  deceased  has  contributed  to  his 
death  by  his  own  negligence,  although  there  may 
have  besen  negligence  on  the  part  of  the  prisoner, 
the  latter  cannot  be  convicted  of  manslaughter,  ob- 
serving that  until  he  saw  a  decision  to  the  contrary, 
he  should  hold  that  a  man  was  not  criminally  respon- 
sible for  negligence  for  which  he  would  not  be 
responsible  in  an  action.  Now  in  the  present  case 
Mr.  Wedge,  the  deceased,  had  volunteered  to  -et 
into  the  trap,  although  he  knew  what  condition 
Jones  was  in,  and  by  so  doing  contributed  to  his 
death  by  his  own  negligence. 

LuBH,  J. — ^The  prisoner  undertook  to  drive  the 
deceased.  He  must  drive  carefully,  must  he  not? 
And  if  he  neglects  that  duty  he  is  responsible.  The 
case  cited  is  quite  at  variance  with  what  I  have 
always  heard  laid  down.  I  cannot  see  that  there 
is  any  contributory  negligence  on  the  part  of  any 
one  in  merely  getting  into  a  trap  and  allowing  him- 
self to  be  driven. 

The  witnesses  for  the  prosecution  being  then 
called,  one  of  them,  Mrs.  Cooper,  in  giving  evi- 
dence, said  that  just  before  the  accident  she  saw  the 
deceased  put  his  band  out ;  but  in  her  depodtioQ 
before  the  coroner  she  was  represented  as  baring 
said  that  he  put  his  hand  out  and  caught  hold  of 
the  rein.  She  now  stated  that  she  did  not  make 
that  statement  before  the  coroner,  and  she  did  not 
know  why  the  deceased  put  his  hand  out. 

Lush,  J.  (summing  up  to  the  jurv).— The  ques- 
tion for  you  to  consider  is,  whether  the  death  of  Mr. 
Wedge  was  caused  by  the  culpable  neglect  of  the 
prisoner.  For  my  own  part  I  must  say  that  I  con- 
sider it  a  matter  of  law  that  a  man  who  takes 
another  man  into  a  trap  with  the  intention  of  driring 
him  is  bound  to  exercise  reaBonaJ>le  care  both  in 
regard  to  the  safety  of  the  man  under  his  charge 
and  also  in  regard  to  the  safety  of  persons  whom  he 
may  meet  in  ^e  road.  A  man  cannot  daim  any 
indulgence  on  account  of  being  drunk.  If  you 
think  the  carriage  was  overturned  by  the  prisoner's 
culpably  negligent  driving,  and  that  caused  Uie 
death  of  the  deceased,  you  will  find  the  prisoner 
guilty  of  manslaughter;  but  if,  on  the  other  hand, 
you  have  reason  to  believe  that  the  deceased  him- 
self interfered  with  the  management  of  the  horse 
yon  will  acquit  the  prisoner. 

Verdief  guilty ;  seKtmos^  sns  mo«tk*e  i 
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COIX&T    OF   APPEAL    IN    CHANCSBY. 

■ 

Baported  by  Tbom Aa  Bbooubahk  and  B.  Stbwabt 
BocHS,  Eaqn.,  Borristera^t-Law. 

Nov.  25,  and  Dec.  17, 1869. 

(Before  Lord  Justice  Giffard.) 

A  The  Natiokal  Permanent  Benefit  Bcildino 

Society. 

Bnlding  Sodetjf—No  borrowing  powers— Borrowing 
u  order  to  mtdce  advances  to  meinbere —  Winding-tip 
petition  bjf  the  lender — Invalidity  of  debt  "Petition 
disntsMfd. 

The  principle  o/BeThe  German  Mining  Company,  4 
De  G.  M.  ^  G.  19,  that  where  a  company  has 
90  j^wer  of  borrowing^  a  person  lending  money  to  it 
»4ic&  has  been  appUed  in  paying  debts  recoverable  by 
hiw  against  tt,  may  yet  in  equity  stand  in  the  place  oj 
the  creditors  whose  debts  have  bten  thereout  paid,  is 
ml  to  be  extended  one  iota. 

And  where  a  building  society  had  no  power  of  borrowing^ 
but  yet  procured  loans  for  the  purposes  of  its  legiti- 
wuMte  busijiess,  which  was  to  mcuoe  advances  to  its 
members,  which  without  such  loans  it  had  no  funds 
to  make,  such  loans  were  hell  not  to  be  a  legal  or 
equitable  debt  from  the  society^  and  a  winding-up 
order  made  upon  the  petition  of  the  person  making  the 
loans  was  discharged,  although  upwards  of  two  years 
had  elapsed  since  the  order  was  tfiade,  and  the  objec- 
tion to  the  petitioner's  debt  was  not  taken  at  the  hear- 
ing  of  the  petition. 

This  was  an  appeal  bjMr.Wiiliamsoo  and  other  con- 
tribtttoriesof  the  National  Permanent  Benefit  Build- 
iug  Society  to  discharge  an  order  for  a  call  which  had 
been  made  by  the  Master  of  the  Rolls  in  order  to 
prorlde  funds  for  the  payment  of  a  debt  due  to  the 
ofllcial  liquidator  of  the  National  Savings  Bank 
Association,  who  waa  appointed  official  liquidator  in 
the  winding-up  of  the  building  society  also.  The 
contention  of  the  appellants  was  that  the  debt  in 
question  was  not  a  debt  from  the  latter  society  at 
all ;  and  as  it  appeared  that  this  was  its  only  debt, 
and  that  it  was  upon  this  that  the  winding-up 
order  against  the  society  was  made  and  depended, 
leave  was  given  to  the  appellants  to  move  the  Court 
of  Appeal  to  discharge  the  winding-up  order  as  well 
as  the  order  for  the  call,  and  the  two  motions  were 
bn)Qght  on  together. 

The  circumstances  were  as  follows : 

The  society  was  established  under  the  6  &  7 
Will.  4,  c.  32,  and  its  rules  were  certified  by  the  re- 
gistrar, and  as  certified  provided  that  the  shares 
should  be  ultimately  of  the  value  of  100/.,  a  sub 
Bcription  of  10s.  monthly  on  each  share  being  pay- 
able for  twelve  years  and  a  half.  There  was  power 
to  make  advances  to  the  members,  which  were  to 
be  repaid  by  instalments  ;  but  the  rules  contained 
no  power  whatever  to  the  society  to  borrow  money. 

Ilie  society  appeared  to  have  been  in  close  con- 
nection with  the  National  Savings  Bank  Associa- 
tion, and  its  prospectus   stated  that  it  was   the 
intention  to   borrow  money  of  the  association  in 
•  Older  to  make  advances  to  its  own  members. 

The  association  was  ordered  to  be  wound-up  in 
1866,  and  it  had  at  that  time  advanced  to  the  society 
upwards  of  1800/^  The  society  being  unable  to  pay 
t&  debt,  the  official  liquidator  of  the  association,  as 
L  a  creditor  in  respect  of  it,  presented  a  petition  to 
have  the  society  wound-up  by  the  court,  and  an 
order  was  made  according  to  the  prayer  of  that  peti- 
tioQ  on  the  ISth  July  1867,  and  the  petitioner 
became  official  liquidator  of  the  society.  He  carried 
io  his  claim  in  respect  of  the  above  advances,  and 
it  was  admitted  as  a  debt  in  Jan.  1868 ;  it  was,  in 
lact»  the  only  debt  proved,  and  in  order  to  satisfy 
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it,  the  Master  of  the  Rolls  made' the  order  for  a  call 
on  the  27th  July  1869. 

The  evidence  established  the  fact  that  loans  were 
made  by  the  association  to  the  society  to  the 
amount,  mentioned,  and  the  money  was  traced  to 
various  members  of  the  latter  as  advances  from  the 
society  to  them.  It  was  shown  that  several  of  the 
appellants,  though  not  all  of  them,  were  officers  of 
both  the  association  and  the  society,  and  were  thus 
parties  to  the  whole  transaction. 

Roxburgh,  Q.C.,  and  Cottrell  supported  the  appeal, 
contending  that  a  building  society  had  no  power  of 
borrowing  for  any  purpose,  unless  it  was  expressly 
authorised  to  do  so  by  it-*  rules,  and  here  then> 
was  no  such  power.  There  was,  therefore,  no  debt 
to  support  the  petition,  and  the  winding-up  order 
and  all  that  was  consequent  upon  it  ought  to  be 
discharged. 

Sir  Richard  BaggaUay,  Q  C,  and  Biggins  argued 
that  the  advances  were  clearly  for  the  use  of  the 
society,  which  had  had  the  benefit  of  them,  and 
was  therefore  bound  to  repay  them.  But  the  objec- 
tion ought  to  have  been  made  at  the  hearing  of  the 
petition,  and  it  came  too  late  now. 

The  authorities  referred  to  were  : 
Re  The  Qerman  M.VM/ng  Company,  4  De  G.  M.  A 

0.19; 
Be  The  Worcester  Com  Exchange  Company,  3  De 

G.  M.&a.lBO; 
120  The  London  amd  Mediterranea/n  BanJk,  Law 

Bep.  3  Ch.  App.  651 ; 
Be  The  Kent  Benefit  Bwilding  Society,  1  Dr.  A 

Sm.  417  ;  4  L.  T.  Rep.  N.8.  610 ; 
Be  The  Cork  amd  Toughal  Bailway  Compauy,  em 

parte  The  London,  Haniburgh,  4'c.,  Bank,  21  L. 

T.  Rep.  N.S.  735 ;  L.  Bep.  4  Gh.  App.  748 ; 
Laing  v.  Beed,  21  L.  T.  Rep.  N.S.  773. 

Lord  Justice  Giffard  said :  I  will  not  trouble 
you  in  reply,  Mr  Roxburgh.  In  point  of  form,  this 
is  an  appeal  from  an  order  of  the  Master  of  the 
Rolls,  but  in  reality  the  point  upon  which  I  am 
about  to  determine  this  case  was  never  brought 
fairly  before  him,  and  was  never  fairly  argued  before 
him.  Therefore  the  matter  is  very  much  like  an 
original  case  before  me.  The  case,  when  it  is 
examined,  really  is  a  perfectly  simple  one.  Before 
I  go  into  it,  I  wUl  dispose  of  what  Sir  Richard  Bag- 
gaUay said  as  to  the  parties  who  are  mining  this 
application ;  and  as  to  the  delay.  I  quite  agree  that 
in  many  cases  the  delay  may  be  of  very  great  im- 
portance indeed,  especially  if  it  has  been  shown  that 
there  have  been  such  things  as  sales  of  property  and 
matters  of  that  sort ;  and  I  believe  that,  where  bank- 
ruptcies have  been  superseded,  under  which  property 
has  been  actually  sold,  there  has  been  a  sort  of  con- 
firmation of  actual  sales.  I  do  not  find  in  this  case 
that  anything  of  that  description  has  taken  place. 

Then  as  regards  parties :  the  nature  of  the  objec- 
tion in  this  case  is  such  that  I  do  not  consider  these 
parties  personally  disabled  from  bringing  forward 
the  case,  more  especially  as  they  are  not  the  only 
contributories  on  the  list,  they  being  about  nine  out 
of  a  number  of  thirty- six.  But  then  I  have  no 
hesitation  in  saying  that  their  conduct  is  such  that 
they  cannot  be  entitled  to  one  sixpence  of  costs  of 
any  one  of  these  proceedings.  Although  I  think 
they  are  right  in  this  application,  and  although  I 
think  the  winding-up  order  ought  not  to  be  made, 
I  certainly  shall  give  them  no  costs  on  the  order  I 
am  about  to  pronounce. 

The  matter  itself  is  a  very  simple  one.  This  com- 
pany is  what  is  called  a  benefit  building  society.  Until 
the  recent  decision  of  the  court  in  Laing  v.  Reed,  21 
L.  T.  Rep.  N.S  773,  it  was  actually  doubted  whether, 
if  you  even  put  a  limited  borrowing  power,  as  it 
was  in  that  particular  case,  among  the  rules  of  a 
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society  of  this  sort,  that  particular  role  would  he 
lawful.  However,  what  we  have  here  is  a  limited 
benefit  building  society  without  any  power  to 
borrow,  and  the  rules  and  Tery  nature  of  that 
society  show  that  it  would  be  contrary  to  the  con- 
stitution of  the  society  to  borrow  money  so  as  to 
bind  the  company,  or  to  make  the  individual  mem- 
bers of  the  company,  as  members,  liable  for  borrow- 
ing money,  because  the  whole  substance  of  the 
society  is  that  the  members  are  to  make  certain 
monthly  payments,  and  in  consideration  of  those 
certain  monthly  payments  and  fines,  and  matters 
of  that  sort,  they  arc  to  receive  certain  loans.  That 
is  what  a  benefit  building  society  is,  neither  more 
nor  less.  After  these  rules  had  been  certified  and  pub- 
lished, and  the  nature  of  the  company  had  been  fixed, 
a  prospectus  was  issued,  and  by  that  prospectus  the 
directors  chose  to  say  that  they  '*have  made 
arrangements  to  borrow  sums  to  be  advanced  to 
such  members  as  desire  to  receive  an  advance  before 
their  turn  for  it  regularly  arrives,  such  members, 
of  course,  paying  interest  on  the  sum  lent  until 
their  turn  does  arrive."  If  that  does  mean  any- 
thing, if  we  look  at  the  form  and  substance  of  the 
company,  it  can  only  amount  to  this — that  the 
directors  have  chosen  to  pledge  their  personal 
liability.  It  is  not  a  statement  that  the  company 
were  liable,  or  that  any  person  who  yras  a  member 
of  the  company  was  at  all  bound,  or  was  at  all 
personally  made  liable  in  respect  of  any  debt  of  the 
company. 

That  being  so,  let  us  just  see  what  this  winding- 
up  order  was  made  upon.  It  was  made  upon  the 
petition  of  a  creditor,  and,  in  order  to  support  that 
petition,  that  person  must  have  made  out  that  he 
was  a  creditor,  either  legal  or  equitable;  one  or 
other  would  be  enough.  I  have  already  said  that 
this  benefit  building  society  could  not  incur  a 
debt  by  borrowing  money  upon  loan.  That  is  plain, 
and  the  contrary  has  hardly  been  argued.  It  could 
not  do  so  any  more  than  a  mining  company  or  any 
other  of  the  companies  which  have  not  authority 
or  power  to  bind  their  members  by  borrowing 
money. 

If  there  is  no  legal  debt,  the  next  thing  to  inquire 
is,  whether  there  is  an  equitable  debt.  A  class  of 
cases  has  been  referred  to  on  that  subject,  the  prin- 
cipal of  which  is  the  German  Mining  Company**  case, 
and  another  the  Cork  and  Youghal  Railway  Com- 
pany*»  case,  which  was  before  the  Lord  Chancellor 
and  myself  a  short  time  ago.  I  have  no  hesitation 
in  saying  that  those  cases  have  gone  too  far,  and 
that  I  am  not  disposed  to  extend  them  one  iota. 
They  were  decided  upon  this  principle,  depending 
upon  old  cases,  beginning  with  a  case  in  the  time  of 
Peere  Williams  (Mar/ow  v.  Pitfield,  1  P.  Wms.  668), 
where  there  was  a  loan  to  an  infant,  and  the  money 
went  in  paying  for  necessaries ;  and  I  believe  in 
another  case  of  a  more  modern  date,  where  there 
was  money  actually  lent  to  a  lunatic,  and  it  went 
in  paying  expenses  which  were  necessary  for  the 
lunatic.  In  those  cases  it  has  been  held  that, 
although  the  party  lending  the  money  could  main- 
tain no  action  at  all,  inasmuch  as  his  money  had 
gone  to  pay  debts  which  would  be  recoverable  at 
law,  that  party  could  come  into  a  court  of  equity, 
and  stand  in  the  place  of  those  creditors  whose 
debts  had  been  so  paid.  That  is  the  principle  of 
those  cases.  It  is  a  very  clear  and  definite  prin- 
ciple, and  a  principle  which  ought  not  to  be  departed 
from. 

Then  it  is  said  that  circumstances  have  been 
clearly  proved  which  bring  this  case  within  that 
principle.  I  really  do  not  think  it  necessary  to 
go  through  the  paragraphs  of  the  afiSdavit  which 
have  been  relied  upon  for  that  purpose,  or  to  go 
through  the  balance-sheet  which  is  appended  to 
that  i^dayit     The  paragraphs  which  hare  been 


relied  on  are  the  5  th  and  9th  paragraphs,  and  one 
of  the  balance-sheets  appended  to  Mr  Barrow's 
affidavit  Suffice  it  to  say  that  there  is  no  proof 
whatever  that  one  sixpence  of  this  money  went  in 
payment  of  any  debt  which  was  recoverable  against 
tliiH  company.  In  truth,  all  this  money  went  for 
till'  purpose  of  loans  to  members  of  this  company. 
It  is  not  for  me  to  say  whether  the  banking  com- 
pany that  lent  the  money  have  or  have  not  any 
rights  either  as  against  the  property  of  this  com- 
pany, which  was  pledged  to  them,  or  as  against  the 
persons  to  whom  this  money  was  lent.  If  they 
have  any  such  rights,  they  can  only  be  asserted  by 
filing  a  bill,  and  taking  a  very  different  descrip- 
tion of  proceeding  to  that  which  has  been  taken  here. 
That  being  so,  it  follows,  as  I  have  already  said, 
that  there  is  no  legal  debt,  and  it  follows  that  there 
was  no  equitable  debt.  The  winding-up  petition 
is  in  the  nature  of  an  execution.  I  take  it,  whether 
the  parties  may  or  may  not  themselves  he  per- 
sonally liable,  or  however  much  I  may  disapprove  of 
their  conduct,  that  they  are  not  to  be  precluded  from 
saying  that  the  title  of  these  creditors  to  sustain  a 
winding-up  petition  wholly  and  totally  fails.  In 
this  case  it  fails  wholly  and  totally.  As  I  hsTs 
said,  there  is  no  debt,  either  legal  or  equitable. 
The  consequence  is,  that  the  winding-up  must  fail, 
and  the  order  must  b3  discharged.  But,  as  I  said 
before,  I  do  not  give  a  sixpence  of  co8t«i  to  these 
parties,  because  their  conduct  has  not  entitled  tlv>iD 
to  any  costs  in  any  shape  or  form. 

Solicitors  for  the  contributories  appealing^  Bndg 
and  Son. 

Solicitors  for  the  official  liquidator,  Ltwisy  Mumu, 
Nunn,  and  Longden. 


BOLI.S  COTIBT. 

Reported  by  Hzkbt  Fsat,  Esq..  Barriflter-«UIiiv. 


Saturday,  Feb.  26,  1870. 

BcBB  V.  Yblyerton. 

Bond-^Congideraium — Racing  debtM. 

A  member  of  the  Jockey  Club  incurred  conMdvabk 
racing  debte,  and  was  unable  to  pay  them,  Beiaq 
threatened  by  his  creditors  with  proceedings^  whid 
would  have  resulted  in  his  expulsion  from  the  d*b,aad 
in  various  losses  which  he  would  have  sustained  thertbg, 
he  entered  into  a  compromise  by  which  he  paid  a  eertain 
sum  down,  and  gave  his  creditors  a  bond  for  K^OQOL: 

Held,  that  the  bond,  having  been  given  not  to  pay  rodng 
debts,  but  to  avoid  the  consequences  of  not  having  paid 
them,  was  perfect^  good,  and  could  be  proved  agmtSL 
the  obligor's  estate. 

Adjourned  summons. 

This  was  an  application  by  Mr.  Henry  Steele  aod 
Mr.  William  Nicholls  for  leave  to  prove  against  the 
estate  of  the  late  Marquis  of  Hastings,  which  is  in 
the  course  of  administration  in  the  above  soit,  for 
10,000/.,  upon  a  joint  bond  given  to  the  applicaoti 
by  the  Marquis  of  Hastings  and  the  Earl  of  West- 
moreland under  the  following  circumstances : 

In  the  early  part  of  the  year  1868  the  Marquis 
was  indebted  to  various  persons  connected  with  the 
turf,  amongst  whom  were  Steele  and  Nicholls,  to 
the  amount  of  nearly  60,000iL,  which  sum  consisted 
almost  entirely  of  bets  lost  on  horseracing.  The 
creditors  threatened  to  enforce  against  the  Msiqnii 
the  rules  of  the  Jockey  Club,  under  which  they 
could  have  prevented  him  from  attending  or  nin- 
ning  his  horses  at  the  various  races  during  the 
season  of  1868,  and  the  Marquis  would  thus  haw 
become  liable  to  pay  a  considerable  sum  in  tin 
shape  of  forfeit  in  respect  of  the  hmes  which  he 
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retained,  as  well  as  of  the  other  horses  which  he 
had  sold ;  and  he  would  moreover  have  become 
liable  to  actions  by  the  purchasers  of  the  horses, 
aod  to  expulsion  from  certain  sporting  clubsof  which 
be  was  a  member.  To  obriate  these  inconveniences 
an  arrangement  was  effected  in  June  1868  under 
which  the  Marquis  paid  10,000/  down,  and  gave 
bit  bond  for  10,000/.,  payable  in  six  months  after 
date,  to  Steele  and  Nicholls,  the  Earl  of  Westmore- 
laod  joining  in  the  bond  as  surety.  In  pursuance 
of  the  arrangement  Steele  and  Nicholls  paid  a  com- 
position to  iJie  various  creditors  whose  claims  were 
thus  adjusted,  and  the  Marquis  was  enabled  to  run 
his  horses  in  the  races  for  which  they  were  already 
entered,  and  won  large  stakes  by  doing  so.  The 
Marquis  died  before  the  expiration  of  the  six 
months,  and  the  above  suit  was  instituted  for  the 
administration  of  his  estate.  Steele  and  Nicholls 
took  out  a  summons  for  leave  for  prove  to  the 
amount  of  the  bond,  and  the  summons  was  adjourned 
into  court.  It  was  admitted  that  the  arrangement 
had  been  duly  carried  into  effect  by  Steele  and 
Nicholls,  and  the  only  question  was  whether  the 
proof  could  be  admitted  in  the  present  state  of  the 
jaw  as  to  securities  given  in  consideration  of  any 
contract  arising  out  of  wagers  on  horse-racing  and 
gaming  in  general. 

By  the  first  section  of  9  Anne,  c.  14,  it  is  pro- 
vided that  *'from  and  after  the  1st  May  1711,  all 
notes,  bills,  bonds,  judgments,  mortgages,  or  other 
securities  and  conveyances  whatsoever  given, 
granted,  drawn,  or  entered  into,  or  executed  by  any 
\ienon  whatsoever,  where  the  whole  or  any  part  of 
the  consideration  of  such  conveyances  or  securities 
shall  be  for  any  money  or  other  valuable  thing 
whatsoever  won  by  gaming  or  playing  at  cards, 
dice,  tables,  tennis,  bowls,  or  other  game  or  games 
whatsoe".  er,  oi  by  betting  on  the  sides  or  hands  of 
such  as  do  game  at  any  of  the  games  aforesaid,  or 
for  the  reimbursing  or  repaying  any  money  know- 
ingly lent  or  advanced  for  such  gaming  or  betting 
as  iioresaid,  or  lent  or  advanced  at  the  time  and 
place  of  such  play  to  any  person  or  persons  so 
gaming  or  betting  as  aforesaid,  or  that  shall, 
during  such  play  so  game  or  bet,  shall  be  utterly 
void,  frustrate,  and  of  none  effect  to  all  intents  and 
purposes  whatsoever." 

By  the  first  section  of  6  &  6  WilL  4,  c.  41,  it  is 
enacted  that  so  much  of  the  9  Anne,  c.  1 4,  and 
several  other  Acts  therein  recited,  "  as  enacts  that 
aoy  note,  bill,  or  mortgage  shall  be  absolutely  void, 
shall  be  and  th««  same  is  hereby  repealed ;  but, 
nevertheless,  every  note,  bill,  or  mortgage  which,  if 
this  Act  had  not  been  passed,  would,  by  virtue  of 
the  said  several  lastly  hereinbefore  mentioned  Acts 
or  any  of  them,  have  been  absolutely  void,  shall  be 
deemed  and  taken  to  have  been  made,  drawn, 
accepted,  given,  or  executed,  for  an  illegal  conside- 
ration, and  the  said  several  Acts  shall  have 
the  sanie  force  and  effect  which  they  would  respec- 
tively have  had,  if,  instead  of  enacting  that  any  such 
note,  bill,  or  mortgage  should  be  absolutely  void, 
avcfa  Acts  had  respectively  provided  that  every 
soch  note,  bill,  or  mortgage  should  be  deemed  and 
taken  to  have  been  made,  drawn,  accepted,  given, 
or  executed  for  an  illegal  consideration." 

By  the  15th  section  of  8  &  9  Vict.  c.  109,  the 
rest  of  the  Act  of  9  Anne,  c.  14  was  repealed. 

^TRmmddlPahner,  Q.C.,  Southgate,  Q.C.,  and  W. 
fT.  Jjiox,  in  support  of  the  claim,  contended  that 
the  bond  was  not  given  in  consideration  of  any 
eoDtmct  ariaing  out  of  wagers  on  horse-racing,  but 
to  escape  the  consequences  with  which  the  Marquis 
waa  threatened ;  and  Uiat  even  if  it  were  given  in 
ooosideration  of  such  a  contract  it  would  be  good  in 
tbe  present  state  of  the  law,  and  that  the  appUcanu 


were  therefore  entitled  to  prove  for  the  amount. 
They  cited. 

Fitch  V.  JoneSy  5  E.  A  B.  238 ; 

Hill  V.  Fox,  4  H.  &  N.  359  ; 

Rosetvcvme  v.  Billing,  9  L.  T.  Eep.  N.  S.  441 ; 
15  C.  B.,  N.  S.,  316 ; 

Hwwker  v.  Wood,  1  W.  E.  316 ; 

Hawker  v.  Hallewell,  3  Sm.  &  Giff.  194 ; 

Knight  v.  Ocumbers,  15  0.  B.  562 ; 

Jeasopp  V.  Liitwyche,  10  Ex.  614 ; 

Johnson  v.  Lansley,  12  C.  B.  468 ; 

Fisher  v.  Bridges,  2  E.  &  B.  118 ; 

9  Anne,  c.  14 ; 

5  &  6  Will.  4,  c.  41 ; 

7  <&  8  Yiot.  c.  3  and  c.  58. 

Jessel,  Q.C.,  and  Rowcliffe,  for  the  executors,  took 
no  part  in  the  argument. 

Sir  Richard  Baggalhy,  Q.O.,  and  Peniberlon,  for 
Lord  and  Lady  Marsham  and  their  infant  children, 
the  residuary  legatees  under  the  will,  contended 
that  the  cUim  could  not  be  admitted,  as  it  was  sub- 
stantially a  claim  to  recover  money  lost  by  wagers 
on  horse-racing,  which  is  rendered  irrecoverable  by 
the  18th  section  of  8  &  9  Vict.  c.  109.    They  cited 

Hay  V.  AyUng,  16  A.  &  E.  423  ; 

Waite  V.  Jones,  1  Bing.  N.  S.  662 ; 

OolUns  V.  Bla/ntem,  1  Sm.  L.  C.  925, 

Lord  RoMiLLT. — I  will  not  trouble  you,  Sir 
Roundell  Palmer,  to  reply  in  this  case  because  I 
have  no  doubt  that  the  bond  is  a  perfectly  good 
bond,  and  can  be  recovered  and  proved  against  the 
estate.  I  do  not  mean  to  express  any  opinion, 
whatever  I  may  think  upon  the  subject,  whether, 
if  a  person  incurs  debts  in  racing,  and  gives  a  bond 
for  payment  of  them,  that  bond  can  be  proved 
against  his  estate.  But  there  was  a  perfectly  good 
consideration  quite  ulterior  to,  and  independent  of 
that  in  this  case,  and  it  is  impossible  to  read  the 
evidence  of  Mr.  Steele  and  Mr.  Padwick  and  the 
cross-examination,  and  the  evidence  of  Lord  West- 
moreland, without  seeing  clearly  that  it  was  given 
not  to  pay  racing  debts,  but  to  avoid  the  con- 
sequences of  not  having  paid  them  which  the 
creditors  were  determined  to  enforce — a  course 
which  would  have  been  very  serious  for  the 
Marquis,  and  which  would  have  cost  him  a  very 
considerable  sum  of  money ;  not  that  the  Marquis 
(and  it  is  just  to  his  memory  to  say  so)  ever  in- 
tended to  avoid  paying  these  debts,  but  he  had  not 
the  means  of  doing  so  at  the  time ;  he  had  got  into 
very  great  difiiculties,  and  when  Lord  Westmoreland 
assisted  him,  he  gave  the  bond.  But  it  was  pressed 
upon  him  by  the  circumstance  that  Mr.  Steele  and 
Mr.  Nicholls  would  have  taken  steps  which  would 
have  been  exceedingly  painful  to  him,  and  which 
^ould  have  involved  him  in  very  serious  and  con- 
siderable pecuniary  liabilities  in  the  shape  of  for- 
feiting stakes,  in  the  shape  of  having  to  answer 
actions  by  persons  who  had  bought  horses  from 
him  under  the  promise  and  faith  that  they  had 
engagements  which  they  could  fulfil,  but  which  by 
reason  oi  his  misconduct  they  were  unable  to  per- 
form. I  am  of  opinion,  therefore,  that  the  obligees 
cm  this  bond  are  entitled  to  prove  the  bond  against 
the  estate,  and  that  they  are  entitled  also  to  prove 
for  the  costs  of  this  proceeding. 

Solicitors  for  the  applicants,  Pemberton  and  Reeves, 
Solicitors    for    the    executors,     Wordsworth  and 

BUdce, 
Solicitors   for    the  residuary   legatees,    BcarloWy 

Bowling,  and  WilUams. 
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V.C.  J.]       Attornbt-Gbnbral  v.  The  Mayor,  Aldsrmbn,  and  Borqbssbs  op  Lbbds.      [V.C-  J. 


V.  C.  JAMES'S  C0X7BT. 

Reported  by  Hon.  Robebt  Bctlsb,  Banister-at-Law. 

IVednesday,  March  2,  1870. 
Attornet-Gbiibral  v.  The   Mayor,   Aldermen, 

AND    BuROBSSES   OF  THE    BOROUOH   OF   LeBDB. 

Nuisance — Local  Act — Power  under^  limited  by  public 
Act — Convenience  of  majority — Injunction. 

A  corporation,  under  the  potpers  conferred  upon  them  by 
a  local  Act,  constructed  sewers  having  their  outjafl 
into  a  river,  whereby  a  nuisance  was  created,  and  the 
persons  living  in  the  neighbourhood  of  the  river  below 
the  town  thereby  injured: 

Beld,  that  the  general  sections  of  the  Towns  Improve- 
ment  Act  reiatina  to  nuisances  must  be  considered  as 
incorporated  with  the  local  Act,  and  that  therefore  an 
injunction  Jtmst  be  granted  to  restrain  the  corporation 
from  exercising  their  powers  in  such  a  manner  as  to 
create  a  nuisance. 

Where  it  is  shown  that  the  granting  of  an  injunction 
would  be  injurictts  to  a  greater  number  of  persons  than 
the  refusing  it ; 

Held,  that  the  court  will  not  interfere  with  the  discretion 
of  the  Attorney-  General  as  to  the  convenience  or  in- 
convenienee  of  the  parties. 

This  was  an  information  filed  at  the  relation  of 
persons  residing  by  the  banks  of  the  river  Aire, 
below  Leeds,  against  the  mayor,  aldermen,  and 
burgesses  of  Leeds,  for  the  purpose  of  restraining 
the  defendants  from  polluting  the  river  Aire  by 
causing  the  sewage  of  the  town  to  be  discharged 
into  that  river  before  it  had  been  sufficiently 
purified. 

In  1848  an  Act  of  Parliament  was  obtained  by 
the  corporation,  called  the  Leeds  Improvement 
Amendment  Act  (11  &  12  Vict,  c  11),  by  the  3rd 
section  of  which  Act  it  was  provided  that  such  of 
the  clauses  of  the  Towns  Improvement  Clauses 
Act  1847,  as  related  to  the  making  and  maintaining 
the  public  sewers,  and  to  the  drainage  of  houses, 
''shall  be  incorporated  with  this  Act,  and  such 
clauses,  except  so  far  as  they,  or  any  of  them,  are 
inconsistent  with  the  provisions  of  this  Act,  or  are 
expressly  varied  or  excepted  by  this  Act  shall  form 
part  thereof." 

The  6th  and  7th  sections  were  as  follow : 

6.  And  be  It  enaoted  that  the  aereml  townahips  of  Leeds, 
Hnnslet,  and  Holbech,  in  the  borough  of  Leeda,  shall  be 
one  drainage  diatrict,  and  it  shall  be  lawful  for  the  oounoil 
to  construct  one  main  trunk  and  other  sewer  or  s^'wera, 
■offieientl J  oapaoiouB  to  receiTO  the  foul  and  drainage  water 
and  filth  of  all  the  enid  three  townahips,  and  to  oouTey  the 
same  into  the  river  Aire. 

7.  And  be  it  enaoted  that  it  shall  be  lawful  for  the 
council  to  unite  the  seToral  other  townehips  withia  the 
borough,  or  so  much  and  such  parts  thereof  reepectlTely, 
as  the  council  shall  think  fit,  into  one  or  more  drainaee 
district  or  districts,  and  to  construct  one  or  more  main 
trunk  or  other  sewer  or  sewers,  for  the  purpose  of  receiving 
the  foul  and  drainage  water  and  filth  of  each  such  district. 

Under  the  powers  conferred  by  this  Act,  the  cor- 
poration constructed  sewers  having  their  outfall 
into  the  river  Aire,  and  they  were  still  constructing 
more  sewers  having  their  outfall  into  the  same 
river,  the  effect  of  which  was  to  make  the  river  no 
better  than  an  open  sewer. 

The  defendants  did  not  deny  that  there  was  a 
nuisance,  but  contended  that  they  were  acting  within 
the  powers  conferred  on  them  by  the  6th  and  7th 
sections  of  the  Leeds  Improvement  Amendment 
Act. 

Sir  Roundell  Palmer,  Q.  C,  E.  E.  Kay,  Q.  C,  and 
C.  Hall  appeared  for  the  information. 

G.  Jessell,  Q.  C,  E.  Fry,  Q.  C,  Graham  Hastings, 
and  S.  Tennant  were  for  the  defendants. 


On  behalf  of  the  information  it  was  contended 

that  those  sections  must  be  read  in  connection  with 

the  Towns  Improvement  Clauses  Act  1847,  the  24th 

section  of  which  provides  that  sewers  shall  be  made, 

*'  but  so  that  the  same  shall  in  no  case  become  a 

nuisance."     And    the  107th    section    provides  u 

follows : 

Nothing  in  this  Act  contained  shall  be  construed  to 
render  lawful  any  net  or  omission  on  the  part  of  any  pertim 
which  is,  or  but  for  this  Act  would  be  deemed  to  be,  a 
nniflanoe  at  common  law,  nor  to  exempt  any  person  guilty 
of  nuisance  at  c^mmou  law,  from  prosecution  or  aotios 
in  respect  thereof  according  to  the  forms  of  proceeding  at 
common  law,  nor  from  the  consequences  of  being  convicted 
thereof.     . 

For  the  defendants  it  was  contended  that  the 
express  powers  given  by  the  6th  section  of  theLeedi 
Improvement  Ainendment  Act  was  not  limited  bj 
the  general  provisions  of  the  Towns  Iroprovemeat 
Act.  The  107th  section  of  which  latter  Act  itot 
being  one  included  under  the  sub-heading,  **  With 
respect  to  the  making  of  sewers,"  was  not  incorpo- 
rated in  the  private  Act  by  the  3rd  section  of  whidi 
it  is  enacted  that  "  such  of  the  clauses  in  the  Towai 
Improvement  Clauses  Act  1847  as  relate  to  the 
making  and  maintaining  the  public  sewers,  and  tu 
the  drainage  of  houses  shall  be  incorporated  with 
this  Act,  and  such  clauses,  except  so  far  as  they  or 
any  of  them  are  inconsistent  with  the  provision  of 
this  Act,  or  are  expressly  varied  or  excepted  by  this 
Act,  shall  form  part  thereof.*' 

It  was  further  contended  that  the  provisioDS 
contained    in    the    24th    section    of    the    Act  of 

1847,  that  sewers  were  in  no  case  to  become 
a  nuisance  were  inconsistent  with  the  powers 
conferred    by    the    6ih    section   of    the    Act  of 

1848,  and  were,  therefore,  not  incorporated  ia  it 
And  when  a  public  body  was  empowered  by 
Parliament  to  carry  out  certain  works,  every- 
thing incident  to  those  works,  even  to  the  extent 
of  creating  a  nuisance,  was  authorised  unless  there 
are  special  words  to  restrain  them ;  and  that 
there  would  be  greater  injury  caused  to  the 
public  health  if  the  injunction  was  granted  than 
if  it  was  refused ;  if  it  was  granted,  the  present 
sewer  arrangements  in  the  town  would  have  to  be 
stopped,  which  would  be  most  injurious  to  the  health 
of  the  inhabitants  of  the  borough,  the  population  of 
which  was  about  260,000,  whereas  the  only  pers  >iu 
injured  by  the  present  arrangements  were  a  few  per- 
sons who  lived  on  the  banks  of  the  river.  The 
court  ought,  therefore,  to  have  regard  to  the  balance 
of  convenience  or  inconvenience,  and  not  to  en- 
danger the  health  of  so  large  a  population  as  that  of 
the  town  of  Leeds  for  the  sake  of  afifording  relief  to 
the  few  persons  who  at  present  may  suffer  iooon- 
venience  from  the  alleged  nuisance. 

On  behalf  of  the  information,  evidence  was  giveo 
of  certain  resolutions  passed  at  a  public  meeting 
held  in  Leeds  on  the  27th  Aug.  1869,  at  which  the 
prindpal  residents  and  proprietors  of  lands  in  tbs 
district  through  which  the  river  Aire  flowed  were 
present,  and  at  which  meeting  it  was  resolved, 
"  That  the  pollution  of  the  river  Aire  below  Leeds, 
occasioned  by  the  discharge  of  offensive  matter 
from  the  sewage  works  of  the  Leeds  corporation, 
has  recently  increased  so  rapidly,  and  has  nov 
become  so  serious,  that  the  health  of  the  inhabitants 
throughout  the  valley  is  seriously  sJTected,  and 
during  the  summer  months  it  is  unsafe  to  reside  oo 
its  banks  ;  and  that  the  water  itself  has  become  so 
impure  as  to  be  totally  unfit  for  cattle  and  destruc- 
tive to  fish." 

The  following  cases  were  cited  in  the  course  of 
argument  by  counseL 

Cator  V.  Leunsham  Board  of  Works,  5  B.  &  a  115 : 

20L.  T.Bep.N.8.235: 
The  Attorney-General  v.  The  ConoraiionofSali' 
fax,  21  L.  T.  Bep.  N.  S.  52 ;  L.  Bep.  5  Gh.  115 ; 
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V.C.  J.] 


Reg.  v.  Hamiltoit  Kinolake  and  Lotibond. 


[SOMSBBBT  ABSIZBB. 


Hammeramith  R^iilway  t.  Brand,  L.  Bep.  4  H.  L. 
171 ;  21  L.  T.  Eep.  N.  S.  238 ; 

BoUon  V.  Crowther,  2  B.  A  C.  703  ; 

Attamey'OmieralY.  MetropoUtcm  Board  of  Works, 
1H.&M:.298; 

Reg.  T.  Pease,  4  B.  &  Ad.  30 ; 

Attorney -General  v.  Council  of  Borough  of  Bir- 
mingham, 4  K  &  J.  528. 

The  Vicb-Changbllor,  without  hearing  a  reply, 
said : — I  am  of  opinion  that  the  case  raised  by  the 
information  is  fully  made  out.  It  was  scarcely 
denied  by  the  defendants  that  a  nuisance  of  a  most 
offensire  description,  and  one  dangerous  to  health 
bad  been  produced  by  the  drainage  operations  of 
the  defendants,  who  seem  to  have  been  under  the 
same  delusion  as  the  corporations  of  several  other 
large  towns  in  England  in  supposing  that  the  sewage 
of  a  large  town  could  be  turned  into  a  river  with- 
oat  thereby  producing  a  nuisance.  The  resolution 
passed  at  the  meeting  held  on  the  27th  Aug.  1869, 
at  which  the  residents  and  proprietors  of  land  in 
the  neighbourhood  of  the  river  were  present,  was 
lapported  by  the  direct  testimony  of  persons  whose 
health  bad  suffered  in  consequence  of  the  unwhole- 
some state  of  the  river.  The  existence  of  this 
naisapce  having  been  fully  proved,  the  question 
then  arises  as  to  whether  the  corporation  of  Leeds 
had  obtained  by  their  Act  of  1848  the  privilege  of 
draining  into  the  river  Aire,  without  regard  to  any 
nuisance  which  might  be  produced  thereby,  a  privi- 
lege which,  as  far  as  I  am  aware,  has  not  been 
granted  to  any  town  in  England.  It  has  been  con- 
tended that  the  provisions  of  an  Act  of  Parliament 
mast  be  strictly  interpreted,  and  that  being  so  inter- 
preted, the  Special  Act  of  1848  enabled  the  corpo- 
ration to  drain  all  the  sewage  of  the  borough  into 
the  river,  and  that  the  sections  in  the  Towns  Im- 
proveoient  Act,  which  provide  against  the  creation 
of  a  common  law  nuisance,  were  not  incorporated  in 
the  private  Act  of  1848,  else  it  would  render  the 
6th  section  of  that  Act  nugatory.  The  Act  of  1818 
most,  however,  be  considered  as  emanating  from 
the  corporation  of  Leeds,  and  one  which  they  had 
persuaded  Parliament  to  sanction,  its  provisions  must 
therefore  to  some  extent  be  construed  strictly 
against  them.  I  am,  therefore,  of  opinion  that  the 
powers  given  by  the  special  Act  were  given  subject 
to  the  general  pruvisiond  contained  in  the  24th  and 
107th  sections  of  the  general  Act ;  nor  by  adopting 
Hoi  construction  do  I  render  nugatory  and  in- 
operative the  permission  given  to  the  corporation  to 
drain  into  the  river  Aire.  The  probability  is  that 
by  that  clause  the  Legislature  merely  intended  to 
adopt  the  plans  of  the  board  for  drainage,  and  to 
dispense  with  the  provisions  of  the  public  Act,  so 
far  as  they  related  to  the  submitting  of  their  plans 
to  the  inspector  and  finally  obtaining  his  sanction. 
The  plan  of  emptying  the  sewage  of  the  town  into 
the  river  Aire,  suggested  by  the  corporation,  was 
sanctioned  by  the  Legislature ;  but  it  is  too  much  to 
say  that,  because  this  sanction  has  been  obtained, 
the  sewage  is  therefore  to  be  allowed  to  be  poured 
into  the  river  wholly  irrespective  of,  and  uncon- 
tndled  by,  any  considerations  of  nuisance  to  the 
inhabitants,  if  the  Legislature  had  intended  any- 
thing so  monstrous,  they  should  have  expressed  it 
distinctly.  It  has  also  Deeu  urged  up<m  ii.e  that 
the  Attoniey-General  is  bound  to  consider  the 
health  of  a  populous  town  buf  jre  that  of  a  few 
persons  residing  on  the  bankb  of  the  river;  that, 
although  in  the  case  of  a  private  right  which  an 
individual  seeks  to  have  protected  against  an 
infraction  of  the  l:iw,  the  question  would 
merely  be,  had  he  those  rights?  yet,  when  the 
question  was  one  which  arose  between  two 
portions  of  the  community  the  convenience  of  the 
one  may  be  set-off  against  the  inconvenience  suffered 
by  the  other,  especially  when  the  former  are  a  much 


more  numerous  body  than  the  latter.  I  do  not 
think  that  I  can  interfere  with  the  discretion  of  the 
Attorney-General  when  he  sanctions  an  information 
to  restrain  a  clear  wrong.  I  do  not  think  much 
weight  can  be  attached  to  the  argument  as  to  the 
danger  which  may  arise  from  the  restraining  of  tliis 
nuisance.  Means  will  be  found  of  dealing  with  this 
■ewage  in  a  way  which  will  not  be  prejudicial  to  the 
health  of  the  inhabitants;  but  at  the  same  time  I 
will  give  tnem  a  reasonable  time,  as  has  been  done 
in  other  cases,  to  make  the  necessary  arrangements, 
and,  if  the  corporation  are  making  bond  fids  efforts 
to  abate  the  nuisance,  thiil  time  may  be  hereafter 
extended.  The  injunction  will  be  in  the  same  terms 
as  that  granted  in  July  last  against  the  corporation 
of  Halifax — viz.,  an  immediate  injunction  against 
opening  any  further  communications  with  the  ex- 
isting outfall,  and  an  injunction  from  and  after  the 
last  day  of  the  session  1871  (so  as  to  give  the  de- 
fendants time  to  apply  to  Parliament  for  the  neces- 
sary powers  to  enable  them  to  purify  and  deodorise 
the  sewage)  against  pouring  out  sewage  by  the 
present  outfalls  in  an  unpurifled  state. 

Solicitors  for  the  information,  Patterson,  Snow,  and 
Bumey,  agents  for  Dibb  and  Co.,  Leeds. 

Solicitors  for  defendants,  Wright  and  Venn,  agenta 
for  C.  A,  Ourioood,  Leeds. 


SOMSRSETSHI&E  LENT  ASSIZES. 

March  29  and  80,  1870. 

(Before  Uannbh,  J.,  and  a  Special  Jury.) 

Rbg.  v.  Hamilton  Kinolakb,  and  LoviBOND.(a) 

17^18  Vict.  c.  102,  8.  d— Crimination — Privilege  of 

witness — Pardon, 

A  witness  who  lias  received  a  pardon  under  the  Great 
Seal  is  not  privileged  from  answering  questions,  the 
replies  to  which  may  criminate  him,  on  the  ground  that 
actions  for  penalties  under  the  Corrupt  Practices  Pre- 
vention Act  are  pending  against  him. 

This  was  an  ex  officio  information  by  the  Attorney 
Greneral  against  Doctor  Hamilton  Kinglake,  and 
Mr.  Henry  Lovibond,  containing  various  counts 
charging  them  with  bribery,  and  conspiracy  to  bribe, 
at  the  election  for  Bridgwater,  held  in  November, 
1868. 

The  Solicitor- General  (Sir  J.  D.  Coleridge),  Cole, 
Q.C.,  Kingdon,  Q.G.,  Archibald,  and  J,  F,  IfoUier,  for 
the  Crown. 

Sir  John  Kar slake,  Q.C.,  Pinder,  A.  Charles,  and 
Kinglake^  for  the  defendants. 

A  nolle  prosequi  was  entered  against  Mr.  Lovibond» 
and  he  was  called  as  a  witness  by  the  SoUcitor«> 
General, 

Mr.  Lovibond  having  been  sworn,  on  being  asl^ed 
a  question  connected  with  his  participation  in  the 
last  election  for  Bridgwater,  sought  the  protection 
of  the  court  on  the  ground  that  his  reply  might 
criminate  him.  The  Solicitor- General  thereupon 
tendered  him  a  pardon  under  the  Great  Seal.  The 
witness  then  appealed  to  the  court  to  sustain  hiir 
privilege,  on  the  ground  that  two  actions  were 
pending  against  him  for  penalties  for  what  took  place 
at  the  election,  and  stated  that  he  had  been  advised 
that  a  pardon  could  not  obliterate  the  offence  as 
regarded  penalties. 

The  Solicitor-  General, — ^I  apprehend  that  a  qui  tarn 
action  does  not  affect  this  case,  the  witness  cannot 
refuse  to  answer  because  it  may  act  on  his  position 
in  an  action  between  a  subject  and  himsolf  in  respect 
of  money,  of  course  we  cannot  stop  the  action  of  an 


(a)  Reported  by  H.  F.  Pubcell,  Esq.,  Borrister-at-Law. 
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informer,  all  we  can  do  is  to  give  Mr.  Lovibond  a 
pardon  under  the  Great  Seal  for  any  criminal 
offence  of  any  kind  that  he  may  have  committed. 

Sir  J,  Karsiake. — These  qui  tarn  actions  were  both 
commenced  before  the  pardon. 

The  Solicitor- General — A  ^vi  iam  action  is  an 
action  for  penalties  for  money,  and  I  apprehend  he 
cannot  object  an^  more  than  he  could  if  called 
himself  in  the  qm  tarn  action  by  the  informer.  If 
called,  I  apprehend  he  could  not  refuse  to  answer 
because  his  answer  might  help  the  plaintiff  in  the 
action. 

Sir  J.  Karslake, — I  do  not  know  whether  we  are 
entitled  to  say  anything  on  the  subject,  but  I 
apprehend  the  authorities  are  clear  to  show  that  a 
qui  tarn  action  is  a  penal  action — they  were  actions 
pending  before  the  date  of  the  pardon ;  they  are 
actions  for  500^  penalties  and  more. 

The  Solicitor-  General, — I  do  not  think  my  learned 
friend  has  any  right  to  be  heard. 

Hannen,  J. — I  think  not,  but  I  shall  be  obliged 
to  Sir  John  Karslake  if  he  will  giye  me  any  assis- 
tance. 

Sir  J,  Karslake — It  occurred  to  us  in  the  inyesti- 
gation,  where  a  person  who  is  a  co-conspirator  is 
called,  and  a  nolle  prosequi  is  entered,   how  far  a 
pardon  can  afifect  this  question.     As  I  understand, 
the  qui  tarn  action    is   for  penalties,    and   severe 
penalties,  under  the  Act  of  Parliament    They  are 
brought,  it  is  true,  by  an  informer,  but  I  believe  an 
informer  who  sues  on  behalf  of   himself  and  the 
Crown,  and  the  qui  tarn  actions   were  commenci'd 
before  the  pardon.    I  believe  under  the  circum- 
stances, where  a  qui  tarn  action  is  commenced  and 
is  pending,  a  pardon  has  no  effect  upon  it,  and  the 
witness  is  not  bound  to  answer  any  question  that  may 
criminate  him.    The  law  affecting  him  in  a  qui  tarn 
action  under  the  head  of  **  Pardon  "  in  Corny n*s  Di- 
gest, vol.  5,  is  this :  **  The  king  cannot  by  his  pardon 
relieve  a  man  from  the  consequences  of  an  action 
commenced  ^t  iam  upon  a  penal  statute  except  for 
the  king's  moiety  or  part.    He  cannot  relieve  him 
from   the  penalty  due    to  the   party    aggrieved." 
That  has  been  followed  in  certain  cases,  and  it  has 
been  held  to  be  that  a  pardon  where  another  person 
has  an  interest  in  that  which  i%  the  creature  of  an 
Act  of  Parliament,  but  is  of  a  highly  penal  cha- 
racter, cannot  be  in  any  way  affected  by  a  pardon 
under  the  Great  Seal  granted  after  the  action  is 
commenced,  and  cannot  affect  the  question  as  to 
the  person  who  as  an  informer  sues  in  that  penal 
action,  and  does  not  exempt  the  witness  from  the 
consequences  of  answering,  so  far  as   that  penal 
action    is  concerned.     I  only   cite   that  for  your 
Lordship's  information. 


The  Solicitor- General — I  should  submit  to  your 
Lordship  that  the  authority  my  learned  friend  has 
read  is  conclusive  against  him. 

Sir  .7.  Karslake. — Then  there  is  Dandruttfa  v.  Corden, 
3  Car.&P.,  where  Lord  Tenterden  held  that  "in  an 
action  upon  a  bill  of  exchange,  if  a  person  called  to 
prove  the  consideration  says  that  the  bill  was 
accepted  for  value  received,  but  refuBe<I  to  say  of 
what  the  value  consisted,  on  the  ground  that  it 
might  render  him  liable  to  a  qui  tarn  action,  he 
cannot  be  compelled  to  answer."  There  is  also  the 
case  of  Rawlings  v.  Hali,  I  Car.  &  P.,  and  Thomas  v. 
Newton^  2  Car.  &  P.,  which  bears  upon  the  subject, 
and  there  is  the  Stock  Jobbing  Act  in  Roberts  v. 
Allnatj  1  Moo.  &  M.  Rep.,  where  it  seems  also 
to  be  assumed  that  the  witness  was  privileged, 
where  the  question  arose  under  the  Stock  Job- 


bing Act,  and  that  Act,  which  is  now  repealed, 
is  similiir  in  language  as  to  penalties  to  the  17  &  18 
Vict.  c.  102,  namely,  that  the  parties  committing 
offences  specified  shall  forfeit  and  pay  the  sumi 
mentioned  to  be  recovered  by  action  on  debt,  bill, 
plaint,  or  Information.  I  believe  the  authorities 
will  be  found  to  be  conclusive. 

The  Solicitor-  General, — I  apprehend  the  authori- 
ties, which  I  am  not  going  to  dispute,  are  against 
my  learned  friend,  because  they  all  show  so  far, 
as    the  Crown    is    concerned,    the    pardon  would 
obliterate    the    offence,    and    that    the    moiety, 
which  would  be  due  to  the  Crown  under  the  71a 
tarn,  is  foregone  by  the  pardon.    Then  it  remains 
an  action  of  debt  for  the  penalty,  and  I  apprehend 
that,  as  far  as  the  action  of  the  subject  is  con- 
cerned, there  being  no  crime  in  respect  of  which 
Mr.    Lovibond    can    be    called    upon    to  answer, 
the  fact  that  he  says  it  may  be  an  advantage  to  the 
subject,  cannot  affect  the  Crown,  and  the  cases  my 
learned  friend  referred  to  are  referrable  to  the  same 
principle  iu  a  qui  tarn  action.    An  unpardoned  man 
might  expose  himself  to  certain  proceedings  at  the 
suit  of  the  Crown.    The  pardon  puta  an  end  to  all 
crime,  there  remaiiiS  only  the  civil  action  ;  it  is  not 
a  qui  iam  action,  but  a  civil  action  for  penalties 
between  subject  and  subject,  which,  I  apprehend, 
on  no  principle,  can  set  free  the  witness  from  the 
duty  cf  answering.    The  Act  says:  "Any  person 
so  offending  shall  be  guilty  of  a  misdemeanor,  and 
in  Scotland  of  an  offence  punishable  by  fine  and 
imprisonment,  and  shall  also  be  liable  to  forfeit  the 
sum  of  100/.  to  any  person  who  shall  sue  for  the 
same,  together  with  full  costs  of  suit.**    It  appears 
in  this  case  it  is  not  a  qui  tarn  action,  it  is  fur  the 
benefit  of  the  informer  himself;  it  is  an  action  for 
a  penalty  at  the  suit  of  any  person  who  chooses  to 
bring  the  action,  and  I  apprehend  under  no  viev 
can  the  witness  be  relieved  from  answering  ques- 
tions,  because  in  that  action   by   somebody  that 
somebody  can  sue. 

Sir  .7.  Karslake. — My  learned  friend  sliould  see 
that  this  is  treated  as  a  penalty  in  the  9ib  clause, 
where  it  says,  "The  pecuniary  penalties  hereby  im- 
posed for  the  offence  of  bribery,  treating,  or  undue 
influence  respectively,  shall  be  recoverable  by  action 
or  suit  by  any  person  who  shall  sue  for  the  same 
in  any  of  Her  Majesty's  courts."  I  only  read  that 
from  Comyn*s  Digest  as  showing  the  Crown  courts 
only  relieve  the  half  of  the  penalty  where  it  had 
half.  Here  the  whole  goes  to  the  person,  and  that 
is  treated  in  the  Act  exactly  as  it  was  under  the 
Stock  Jobbing  Act. 

Hannbn,  J. — I  confess  that  I  had  not  anticipated 
this  question,  otherwise  I  would  have  appliiKl  my 
mind  more  to  it.  The  diflSculty  I  feel  is,  that  it  is 
a  matter  that  affects  the  witness  himself.  It  is  not 
a  point  that  can  be  reserved,  and  therefore  it  is 
necessary  I  should  make  up  my  mind  upon  it  now, 
because  the  mischief  will  be  done,  if  at  all,  when 
once  my  decision  is  given.  [His  Lordship  retired 
to  consider,  and  after  an  absence  of  an  hour,  re- 
tunied  into  court  and  said  :j  I  do  not  know  whe- 
ther you  are  in  a  position  to  give  me  any  further 
assistance.  I  have  only  another  question  to  ask— 
is  it  possible  that  this  question  can  in  any  way  be 
reserved  for  the  consideration  of  the  court  ?  [  llie 
Solicitor- General. —  Reg.  v.  tio^es  seems  to  say  your 
Lordship  must  decide  it,  and  you  alone.]  I  have  not 
any  doubt  it  is  my  duty  to  decide  it.  [The 
Solicitor- General — Your  Lordship*s  own  court  pw- 
tested  against  its  being  reserved,  and  said  they 
would  decide  it,  but  hoped  it  would  not  be  drawn 
into  a  precedent.]  If  I  could  see  my  way  to  doing  it 
I  should,  notwithstanding  that  intimation  of  the 
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memben  of  the  court  at  that  time,  be  anxious  to 
have  the  matter  considered  more  fully  than  I  have 
been  able  to  do.  However,  unless  the  counsel 
engaged  in  the  case  can  see  their  way  to  it,  of 
course  I  would  not  do  it.  [The  Soiicitor- General. — 
I  apprehend  with  great  respect  it  would  be  matter 
for  new  triaL]  I  do  not  think  it  would  ;  I  think  it 
rests  with  the  decision.  If  I  thought  so  I  should 
fasTe  Tery  much  less  hesitation  than  I  hare  if  my 
decision  were  not  final.  But  I  am  afraid  that  it  is 
final  as  far  as  respects  the  interests  of  the  wit- 
ness. If  I  cannot  get  any  assistance,  I  must 
take  upon  myself  what  I  belieye  to  be  my  duty, 
and  give  my  decision  now.  I  repeat  that  I 
greatly  regret  that  I  had  not  the  opportunity  of 
considering  this  point  further;  it  is  one  which, 
though  I  have  ventured  to  forecast  the  questions 
which  might  arise,  I  did  not  anticipate ;  but  now, 
faa?ing  taken  time  to  consider,  I  have  arrived  at  the 
conclusion  that  the  witness  is  bound  to  answer; 
and,  without  travelling  through  all  the  stages  by 
which  1  have  arrived  at  that  conclusion,  I  will  state 
broadly  this,  that  I  come  to  the  conclusion  that  this 
action,  to  which  only  after  the  pardon  the 
witness  can  remain  liable,  is  a  liability  to  a  debt,  or 
s  liability  to  a  civil  suit.  And  I  am  confirmed  in 
Uui  view  by  the  fact  that  the  Legislature  has  made 
the  witness  liable  in  the  event  of  this  action  being 
proceeded  with  against  him,  to  give  evidence  him- 
self in  that  very  case.  Therefore  it  seems  to  uie 
to  confirm  the  view  I  take,  that  a  proceeding  of 
this  kind  is  to  be  regarded  only  as  a  proceeding  for 
a  civil  debt,  and  therefore  I  require  the  witness  to 
answer. 

Solicitor  for  the  Crown,  the  Treasury  Solicitor. 
Solicitors  for  defendant,  Gregory,  Roivcliffes,  and  Co, 
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OXEORD  CIRCUIT.— CROWN  COURT. 

Tuesday,  March  15,  1870. 

(Before  Lush,  J.) 

Reg.  v.  William  Turner. 

Embezzlement — "  Clerk  or  servant "—  Commission, 

The  prisoner  agreed  with  the  prosecutor,  a  manufacturer 
of  earthenware,  to  act  as  his  traveller,  and  y  diligently 
employ  himself  in  going  from  town  to  town  in  England, 
Ireland,  and  /Scotland,  and  soliciting  orders  for  the 
printed  and  decorated  earthenware  manufactured  by  " 
the  prosecutor,  und  that  he  would  not,  without  the 
consent  in  writing  of  the  prosecutor,  "  take  or  execute 
umy  order  for  vending  or  disposing  of  any  goods  of 
the  nature  or  kind  aforesaid,  for  or  om  account  of  him- 
self or  any  other  person,**  It  teas  further  agreed  that 
Ute  prisoner  should  be  paid  by  commission,  und  should 
render  weekly  accounts. 

The  prosecutor  subsequently  gave  the  prisoner  written 
permission  to  take  orders  for  two  other  manufacturers. 
The  prisoner  being  indicted  for  embezzlement  under 
24  j-  26  Vict,  c.  96,  s,  68. 

Held,  that  he  urns  a  "  clerk  or  servant "  of  the  prosecutor 
within  the  meaning  of  that  statute.  Keg.  v.  Bowers, 
H  L,  T,  Bep,  JSf,  S,  671 ;  L.  Rep,  1,  C.  C,  R,  Al ; 
andReg.  v,  Marshall,  21  L,  T,  Rep,  J^,  S,  796,  cited 
and  distingutshetL 

The  prisoner  was  indicted  for  embezzlement. 

The  indictment  charged  that  he  on  the  23rd  April 
1869,  being  then  a  servant  to  Richard  Edwards,  did 
by  virtue  of  his  employment,  and  white  he  was  so 
employed  as  aloresidd,  receive  and  take  into  his 


possession  certain  money,  to  wit,  the  sum  of  34/.  for 
the  said  Richard  Edwards  his  master,  and  theu 
fraudulently  and  feloniously  did  embezzle  the 
same. 

Two  other  counts  followed  of  a  similar  form  but 
relating  to  different  sums. 

Motteram  and  Brindley  for  the  prosecution. 

Young  for  the  prisoner. ' 

The  prosecutor,  a  manufacturer  of  earthenware  at 

Burslem,  had  employed  the  prisoner  as  his  traveller 

under  a  written  agreement,  the  material  parts  of 

which  ran  thus : 

The  said  CharlsB  William  Turner,  for  the  conBiderations 
hereinafter  mentioned  (viz.,  a  commission),  for  himself,  Yna 
executors  and  administrators,  hereby  agrees  to  and  with 
the  said  Biohard  Edwards,  his  executors,  administrators, 
and  assigns,  that  he  the  said  Charles  Will^m  Turner,  from 
the  day  of  the  date  hereof,  shall  and  will  act  as  the  traveller 
of  the  said  Biohard  Edwards,  and  diligently  employ  himself 
in  going  ftrom  town  to  town  in  England,  Ireland,  and  Scot* 
land,  and  soli<nting  ordeis  for  the  printed  and  decorated 
earthenware  manufactured  by  the  said  Biohard  Edwards, 
at  such  prices  and  on  such  terms  as  shall  be  from  time  to 
time  set  forth  In  a  schedule  of  prices  to  be  delivered  to  him 
by  and  under  the  hand  of  the  said  Richard  Edwards,  and 
further  that  he  the  Sdid  Charles  William  Turner  shall  and 
will  use  his  b^t  endeavours  and  means  to  sell  and  dispose 
of  the  same  goods  at  such  prices  and  terms^  and  in  all  cases 
¥)hen  he  BhsU  not  receive  any  express  direction  relative 
thereto,  will  so  act  therein  as  will,  to  the  best  of  his  judg- 
ment, be  most  beneficial  to  the  said  Bichard  Edwards.  And 
also,  that  he  the  s^  Charles  William  Turner  shall  and  will 
pay  and  def  rav  out  of  his  own  proper  monevs  all  his  travel- 
ling and  hotel  and  other  exi>en8es.  And  shall  not  nor  will 
witiiout  the  consent  in  writing  of  the  said  Bichar  I  Edwards, 
at  any  time  during  the  continuance  of  the  agreement,  take 
or  execute  any  order  for  vending  or  disposing  of  any  goods 
of  the  nature  or  kind  aforesaid  for  or  on  account  of  himself 
or  any  other  person  or  persons  except  the  said  Bichard 
Edwards. 

In  other  clauses  it  was  further  agreed  that  the 
prisoner  should  be  paid  by  a  commision  payable 
quarterly,  and  that  he  should  forthwith  account  for 
and  "  pay  over  unto  the  said  Richard  Edwards 
.  .  .  all  sums  of  money,  bills,  notes,  and  secu- 
rities," which  should  have  been  received  by  or  come 
to  his  hands  for  or  on  account  of  the  said  Richard 
Edwards.  A  supplemental  agreement  was  after- 
wards entered  into  by  the  parties,  by  which  it  was 
arranged  that  the  prisoner  should  cease  to  take 
orders  in  London,  and  another  supplemental  agree- 
ment provided  that  the  prisoner  should  render  his 
accounts  weekly. 

The  agreements  were  put  in  and  read.  Evidence 
was  given  of  acts  of  embezzlement. 

From  the  cross-examination  of  the  prosecutors' 
manager,  it  appeared  that  Mr.  Richard  Edwards 
hud  given  the  prisoner  permission  in  writing  to  sell 
china  for  Mr.  Baguley,  of  Hanley,  another  manufac- 
turer, and  also  to  sell  for  Messrs.  Edwards  of  Loug- 
ton ;  and  the  witness  admitted  that  he  knew  that 
the  prisoner  had  collected  accounts  for  Messrs. 
Minton  and  Co.  since  he  had  been  in  the  employ  of 
the  prosecutor. 

These  facts  having  been  elicited, 

Young  submitted  that  the  prisoner  was  not  a 
**  clerk  or  servant "  within  the  meaning  of  24  &  25 
Vict.  c.  96,  s.  68,  and  that  there  was  nothing  on  ihe 
face  of  the  agreement  to  show  that  he  was  bound  to 
employ  his  whole  time  for  the  benefit  of  the  prose- 
cutor; on  the  contrary,  the  prosecutor  had  given 
him  permission  to  take  orders  for  other  manufac- 
turers. A  variation  had  been  made  with  reference 
to  the  time  of  rendering  the  account.  In  Reg.  v. 
Bowers,  14  L.  T.  Rep.  N.  S.  671 ;  L.  Rep.  I  C.  C.  R. 
41,  it  was  held  that  **  a  person  who  is  employed  to 
get  orders  for  goods,  and  to  receive  pa^menl  for 
them,  but  who  is  at  liberty  to  get  the  orders  and 
receive  the  money  where  and  when  he  thinks 
proper,  being  paid  by  a  commission  on  the  goods 
sold,  is  not  a  clerk  or  servant  within  the  meaning 
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of  this  Act.     Id  the  present  case  the  prisoner  was 
paid  by  commission  only. 

Lush,  J. — In  Meg,  ▼.  Bowen  (sup.)  there  had  been 
a  material  alteration  in  the  position  of  the  parties ; 
the  prisoner  having  been  originally  a  traveller  had 
set  up  business  on  his  own  account. 

Young. — It  cannot  be  said  that  the  prisoner's 
whole  time  was  at  the  disposal  of  the  prosecutor  in 
this  case.  In  Beg.  v.  Mmshall,  21  L.  T.  Re^.  K.  S. 
796,  a  traveller  was  paid  by  commission,  received  no 
salary,  and  was  at  liberty  to  go  where  he  pleased 
for  oiders;  and  it  was  held  that  he  was  not  a 
^  clerk  or  servant "  within  the  statute  relating  to 
embezzlement 

Lush,  J. — I  was  party  to  that  decision,  and  I 
think  it  is  very  much  against  you.  Here  the 
prisoner  was  bound  by  the  terms  of  the  agreement 
"  diligently  to  employ  himself  in  going  from  town 
to  town  in  England,  Ireland,  and  Gotland,  and  soli- 
citing orders ;"  surely  he  was  obliged  to  devote  his 
whole  time  to  the  service  of  the  prosecutor. 

When  summing  up  to  the  jury  the  learned  Judge, 
after  distinguishing  larceny  from  embezzlement,  and 
commenting  on  the  facts  of  the  case,  said :  Now  was 
the  prisoner  a  **  clerk  or  servant  '*  within  the  mean 
ing  of  the  statute  ?  That  depends  on  the  terms  of 
his  employment.  If  a  person  says  to  another  carry- 
ing on  an  independent  trade,  "If  you  get  any  orders 
for  me  I  will  pay  you  a  commission,"  and  that 
person  receives  money  and  applies  it  to  his  own  use, 
he  is  not  guilty  of  embezzlement,  for  he  is  not  a 
**  clerk  or  servant ;"  but  if  a  man  says,  "  I  employ 
you  and  will  pay  you,  not  by  salary,  but  by  com- 
mission," then  the  person  employed  is  a  servant. 
And  the  reason  for  such  distinction  is  this — viz., 
that  the  person  employing  has  no  control  over  the 
person  employed  in  the  first  case,  but  where,  as  in 
the  second  instance  I  have  put,  one  employs  another 
and  binds  him  to  use  his  time  and  services  about  his 
(the  employer's)  business,  then  the  person  em- 
ployed is  subject  to  control.  Here  Turner  agrees 
with  Mr.  Edwards  that  he  shall  and  will  from  the 
date  of  the  agreement  "  act  as  the  traveller  of  the 
said  Richard  Edwards,  and  diligently  employ  him- 
self in  going  from  town  to  town  .  .  .  and  soli- 
citing orders."  It  is,  therefore,  clear  that  he  whs 
employed  as  "  clerk  or  servant "  by  Mr.  Edwards, 
who  had  full  control  over  his  time  and  services. 

Verdict  guilty ;  aentence^  eight  months^  tmprisonmenl. 

Attorney  for  the  prosecution,  Sutton,  Burslem. 
Attorney  for  the  prisoner,  Tomkinson,  Burslem. 


Friday,  March  18,  1870. 
(Before  Lush,  J.) 

Reg.  V,  John  Stone  Thomas. 

Misdemeanor  under  the  Debtors'  Act   1869—32  ^  S3 
Vict,  c.  62,  s.  11,  sub'sect.  15 — Evidence — Costs, 

By  the  Debtors'  Act  1869,  «.  11,  it  is  enacted  that  "  Any 
person  adjudged  ftankrupt  .  .  .  shall  .  .  .  be 
deemed  guilty  of  a  misdemeanor,  and  on  conviction 
theieof  shall  be  liable  to  be  imprisoned  for  any  time 
not  exceeding  two  years,  with  or  without  hard  labovry 
if  (sub-sects  15)  within  four  months  next  before  the 
presentation  of  a  bankruptcy  petition  against  him,  or 
the  commencement  of  the  liquidation,  he^  being  a 
trader,  pawns,  pledges,  or  disposes  of  otherwise  than 
in  the  ordinary  way  of  his  trade,  any  property  which 
he  has  obtained  on  credit  and  has  not  paid  for,  unless 
the  jury  is  satisfied  that  he  had  no  intent  to  defraud," 

A  grocer  obtained  goods  of  hts  trade  upon  credit.    Soon 


ajter  receiving  them  and  before  they  were  paid  Jar,  it 
executed  a  bill  of  sale  in  favour  of  his  sistv  who 
lived  with  him.  This  bill  of  sale,  which  was  given  in 
consideration  of  a  debt  owing  from  him  to  his  sister, 
passed  away  all  his  stock-in'-trade  and  effects  what- 
soever,  including  the  above  mentioned  unpaid-far 
goods. 

Having  been  made  bankrupt,  he  woe  indicted  far  ms- 
demeanor  under  the  forrgoing  section  of  the  Di^turi 
Act  1869. 

Held,  that  the  production  of  the  adjudication  under  the 
seal  of  the  court  was  sufficient  evidence  of  the  bank' 
ruptcy.  That  disposing  of  the  goods  by  billoftak 
was  not  disposing  of  them  in  the  "  ordinary  way  of 
trade;"  cuid  therefore  that  as  property  which  the 
prisoner  had  (Stained  on  credit,  and  had  not  paid  for, 
had  passed  by  the  bill  of  scUe,  he  came  within  the 
I  section,  unless  he  had  no  intent  to  defraud.  But  that 
assigning  the  whole  of  his  property  to  one  aeditor^ 
reserving  nothing  for  the  others,  showed  an  intent  to 
defraud 

Where  the  prosecution  of  a  bankrupt  under  the  Debtors' 
Act  1869  is  ruU  ordered  by  any  court,  the  judge  at 
the  trial  has  no  power  to  allow  the  costs  of  the 
proseaUion. 

The  prisoner  was  indicted  for  roisdemeanoor, 
under  32  &  33  Vict.  c.  62  (The  Debtors*  Act  1869), 
ss.  1 1  and  13. 

The  indictment  alleged  that  on  the  28th  Feb. 
1870,  a  petition  in  bankruptcy  was  presented,  and 
on  the' 9th  March  1870,  John  Stone  Thomas  (the 
pri.4oner)  was  adjudicated  a  bankrupt  in  dae  form 
of  law. 

It  contained  six  counts.  The  first  and  second 
counts  were  framed  upon  sub-sect.  14  of  sect  11  of 
The  Debtors'  Act  1869 

The  third  count,  framed  upon  sub-sect.  15  of  sect 
11,  charged  that  the  said  John  Stone  Thomas, 
within  four  months  next  before  the  presentation  of 
such  petition,  to  wit,  on  tlie  19th  Feb.  in  tlie  jear 
aforesaid,  being  then  a  trader,  unlawfully  did  dis- 
pose of,  otherwise  than  in  the  ordinary  way  uf  his 
trade,  to  wit,  by  making  and  executing  a  certain 
bill  of  sale  to  one  Anne  Elizabeth  Thomas,  cer- 
tain property  which  he  the  said  John  Stone  Thjmas 
had  obtained  on  credit,  to  wit,  one  bag  of  Indiao 
meal,  and  one  bag  of  oatmeal,  obtained  on  credit  from 
William  Yernot),  and  two  bags  of  sharps  obtained  on 
credit  from  Thomas  Walker  and  Henry  Clarke,  sod 
that  the  said  John  Stone  Thomas,  at  the  time  of  dis- 
posingof  the  said  last-mentioned  property  repectiTdy, 
had  not,  and  yet  hath  not,  paid  for  the  same  or  anjr 
part  thereof.    Against,  &c. 

The  fourth  and  fifth  counts  were  framed  upon 
sub-sect  1  of  sect  13,  and  the  sixth  court  upon 
sub-sect.  2  of  sect  13. 

Bosanquet  for  the  prosecution. 
Motteram  for  the  defence. 


The  accused  was  a  grocer  at  Cheadle.  His  sister. 
Miss  Anne  Elizabeth  Thomas,  lived  with  him,  and 
on  the  19  th  Feb.  1870,  he  executed  in  her  fsToor  a 
bill  of  sale. 

By  this  instrument— which  commenced  with  a 
recital  to  the  effect  that  the  accused  was  indebted 
to  Miss  Thomas  in  the  sum  of  430/.  moneys  lent— 
he  assigntd  to  her  all  his  stock-in-trade,  fixtures, 
furniture,  book  debts,  and  effects  whatsoever,  in 
consideration  of  the  sum  of  5/. 

On  the  2 1st  Feb.  he  gave  directions  that  all  the 
property  should  be  sold,  and  bills  were  posted  io 
Cheadle  on  the  night  of  the  23rd  Feb.,  stating 
that  the  sale  by  auction  would  take  place  on  the 
25th,  26th,  and  28th  Feb. 

On  the  22nd  Feb.  Vernon,  a  creditor,  went  to  tiie 
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shop  of  the  accused,  foand  the  shutters  up  and  the 
door  fastened,  and  could  not  g^ain  admission. 

On  the  24th  Feb.  a  warrant  was  issued  for  the 
spprehension  of  the  accused,  but  he  had  absconded, 
sod  the  officer  was  unable  to  execute  it  for  some 
time.  Miss  Thomas  remained  on  the  premises  in 
possession. 

For  the  prosecution  Ghas.  H.  Adams,  clerk  to  the 
registrar  of  the  County  Court  at  Stoke-upon-Trent 
wss  called,  and  product  the  petition  in  bankruptcy 
by  Messrs.  Walker  and  Clarke  against  the  accused, 
dated  28th  Feb.  1870.  and  the  adjudication  dated 
the  9th  March  1870. 

William  Vernon,  miller,  said  he  was  a  creditor  of 
the  accused,  who  owed  him  53/.  Ss.  That  sum  was 
orlug  on  the  19th  Feb.  The  last  goods  he  sent  in 
consisted  of  a  bag  of  beans,  ordered  by  the  accused 
OD  the  15th  Feb.  and  delivered  to  him  on  the  16th. 
They  were  sent  in  on  a  month's  credit.  Five  bags  of 
flour  and  three  of  bran  were  also  ordered  in  addition 
to  the  beaus,  but  were  not  delivered.  On  the  22nd 
he  went  to  the  shop  ;  it  was  closed,  the  shutters  up, 
and  the  door  fastened  ;  he  could  not  gain  admission. 
On  the  24th  he  saw  posters  and  handbills  (produced) 
on  the  walls  announcing  a  sale  of  the  whole  of  tho 
furniture,  stock-in-trade,  fixtures, .  and  all  other 
effects  on  the  premises  of  Mr.  Thomas,  grocer, 
Cheadle,  on  the  25th,  26th,  and  28th  Feb.  under  a 
bill  of  sale.  On  the  25th  witness  went  to  the  pre- 
mises, and  there  saw  two  of  his  sacks  containing 
oatmeal  and  Indian  meal.  These  sacks  of  meal 
were  mentioned  in  the  sale  catalogue. 

Henry  Clai-ke,  of  the  firm  of  VValker  and  Clarke, 
creditors  to  the  amount  of  106/.  Us.  6(/.,  for  goods 
sold  and  delivered  up  to  the  19th  Feb.  to  the 
accused  said  that  they  had  their  last  order  for  te:i 
bags  of  flour,  &c.,  on  the  llcli  Feb.  but  only  par- 
tially executed  it ;  that  was  the  largest  order  they 
had  received  from  the  accused.  Witness  also  stated 
that  on  viewing  the  lots  prepared  for  sale  he  found 
amongst  them  twu  bags  of  sharps  which  he  had 
delivt^red  and  for  which  his  firm  had  not  been  paid. 

James  Nixun  said  34/.  I3s.  6dL  was  due  to  him  for 
g'mds  sold  and  delivered  to  the  accused  up  to  the 
19th  Feb. 

William  Keates,  printer,  said  that  he  got  out  the 
posters  announcing  the  sale  by  the  direction  of  the 
aactioneer  and  the  accused. 

The  bill  sticker  said  he  was  told  by  the  auc- 
tioneer not  to  post  the  bills  in  Cheadle  until  after 
dark. 

The  bill  of  sale  was  put  in  and  read. 
A  police  officer  proved  that  he  received  a  war- 
rant on  the  24th  Feb.,  and  searched  for  the  prisoner, 
but  could  not  find  him,  but  apprehended  him  on 
the  28th  Feb. 
At  the  close  of  the  case  for  the  prosecution, 


prosecutor  need  not  prove  the  acts  of  bankruptcy. 
Sect.  11  of  the  Debtors*  Act  1869  commences  thus : 
"  any  person  adjudged  a  bankrupt."  The  pro- 
vision as  to  the  Gazette  is  merely  cumulative,  and 
the  bankruptcy  may  be  proved  by  the  Gazette,  or 
otherwise. 


Motteram  submitted  that  the  bankruptcy  of  the 
prisoner  bad  not  been  proved,  the  counsel  for  the 
prosecation  having  merely  put  in  the  adjudication 
under  the  seal  of  the  court.    Sect.  10  of  the  Bank- 
ruptcy Act  1869  enacts  that "  a  copy  of  an  order  of 
the  court   adjudging  the  debtor  tu  be  a  bankrupt 
shall  be  published  in  the  London  Gazette,  and  be 
advertised  locally  in   such  manner  (if  any)  as  may 
be  pi^scribed,  and  the  date  of  such  order  shall  be 
the  date  of  the  adjudication  for  the  purposes  of  this 
Act,  and   the  production  of  a  copy  of  the   Gazelle 
containing  such  order  as  aforesaid  shall  be  conclusive 
evidence   in   all  legal  proceedings    of    the    debtor 
having  been  duly  adjudged  a  bankrupt  and  of  the 
date  of  the  adjudication." 

Lush,  J. — The  prtxluction  of  the  London  Gazette 
is  merely  a  compendious  mode  of  proving  the  bank- 
ruptcy, but  if  the  London  Gazette  is  not  produced, 
the  bankruptcy  may  be  proved  aliunde.    Here  the 


Motteram. — ^Then  I  would  ask  your  Lordship  if 
there  is  any  case  to  go  to  the  jury  ? 

Lush,  J. — Yes,  I  think  so.  The  prisoner  having 
been  in  possession  of  considerable  stock-in-trade, 
passed  it  all  over  to  his  sister. 

Motteram,  in  addressing  the  jury  for  the  defence, 
urged  upon  them  that  as  the  bill  of  sale  had  been 
given  in  pursuance  of  a  long  antecendent  promise 
to  execute  it  when  requested,  and  was  really  in  con- 
sideration of  the  advance  of  430/.,  the  making  of  it 
was  not  fraudulent,  and  the  prisoner  could  not  be 
convicted  under  sub-section  15  of  sect.  11;  more- 
over, by  far  the  larger  portion  of  the  goods  obtained 
upon  credit  had  been  actually  sold  to  different 
customers. 

LuBH,  J. — If  those  *< sharps''  mentioned  in  the 
third  count  of  the  indictment,  and  seen  on  the  pre- 
mises amongst  the  lots  prepared  for  sale,  formed 
part  of  goods  not  paid  for,  then  the  case  falls 
within  sub-sect.  15  of  sect.  U,  which  declares  it  to 
be  a  misdemeanor  if  anyone,  **  being  a  trader, 
pawns,  pledges,  or  disposes  of  otherwise  than  in  the 
ordinary  way  of  his  trade  any  property  which  he 
has  obtained  on  credit  and  has  not  paid  for,  unless 
the  jury  is  satisfied  that  he  had  no  intent  to  de- 
fraud." Yon  cannot  say  that  disposing  of  stock-in- 
trade  by  a  bill  of  sale  is  disposing  of  it  in  the 
"  ordinary  way  of  trade ;"  that  must  be  by  selling 
over  the  counter. 

Motteram. — It  must  follow,  then,  that  no  such 
security  as  a  bill  of  sale  can  be  safely  given  by  a 
tradc'r  lest  it  may  chance  to  include  some  articles 
not  paid  for.  Assume  the  bill  of  sale  to  be  bond 
fide  and  good,  and  that  the  creditor  putting  it  in 
force  takes  away  a  portion  of  the  goods  delivered 
within  a  reasonable  time  of  credit,  but  before  they 
are  paid  for,  if  your  Lordship  thinks  that  that 
would  bo  a  disposing  of  them  not  in  the  ordinary 
way  of  trade,  then  I  have  no  case. 

Lush,  J. — I  am  clear  upon  that  point. 

Motteratn, — But  the  actual  giving  of  the  bill  of 
sale  must  be  taken  to  relate  back  to  the  promise  to 
make  it. 

LuBH,  J.— I  don't  think  that  signifies.    He  had 
no  business   to  promise.    The  Act   says  that  you 
shall  not  get  rid  of,  otherwise  than  in  the  ordinary 
way  of  your  trade,  any  property  you  have  not  paid 
for.     [The  learned  judge  added  that  as  this  was  the 
first  question  which  had  arisen  upon  the  construc- 
tion of  the  section,  he  would  take  the  opinion  of 
Martin,  B.  upon  it,  and  on  returning  into  court  after 
so  doing,  said :]    My  brother  Martin  has  no  doubt 
in  this  matter,  that  disposing  by  bill  of  sale  is  not 
disposing  in  the  ordinary  way  of  trade,  and  this 
being  property  which  the  prisoner  had  obtalnetl  on 
credit,  and  had  not  paid  for,  and  which  passed  by 
the  bill  of  sale,  he  is  within  the  Act,  unless  he  had 
no  intention  to  defraud.     Now  if  he  passed  away 
every  stick  of  his  property,  book  debts  and  all,  how 
can  it  be  said  that  the  bill  of  sale  was  not  made 
with  intent  to  defraud  ?    To  defraud  a  creditor  is 
to  take  away  the  nieatis  of  paying  him,  and  surely  if 
all  tiie  properly  is  given  to  one  creditor,  reserving 
nothing  to  the  others,  those  others  are  defrauded. 

Motteram,— U  the  attorney  drawing  the  bill  of 
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sale  had  excluded  these  things  that  came  in  after  the 
I7th  Feb.,  the  prisoner  would  not  have  been  within 
this  clause. 

Lush,  J. — Ko ;  not  within  this  clause.  [To  the 
jury.]  Upon  the  evidence  already  given  you  have 
no  alternative  but  to  find  the  prisoner  guilty.  This 
is  a  new  statute  which  makes  it  criminal  to  defraud 
creditors.  [His  Lordship  read  sub-sejt.  15  of  sect. 
11.]  It  cannot  be  said  that  to  give  away  the  whole 
of  one's  property  by  a  bill  of  sale  is  disposing  of  it  in 
an  ordinary  way  of  trade.  Now,  part  of  these  things 
—viz.,  two  bags  of  **  sharps  "  had  not  been  paid  for 
and  are  within  the  very  terms  of  the  Act.  Are  you 
satisfied  that  there  was  no  intention  to  defraud  ? 
This  bill  of  sale  conveyed  away  everything  the  pri- 
soner had ;  how  can  you  say  he  had  no  intent  to 
defraud?  If  he  had  such  intent  he  is  guilty  of 
a  misdemeanor  within  the  Act  of  Parliament,  and 
you  will  find  him  guilty  on  the  third  count  of  the 
indictment. 

Verdict  guilty.    Sentencej  fourteen  daye* 
imprieonment, 

Bosanquet  asked  that  the  costs  of  the  prosecution 
might  fa^  allowed,  but  as  the  prosecution  had  not 
been  **  ordered  by  any  court "  within  the  terms  of 
sect.  1 7,  the  learned  judge  said  he  had  no  power  to 
aUow  them,  either  under  that  section  or  by  the 
general  Act. 

Attorney  for  the  prosecution,  Biaggy  Cheadie. 
Attorney    for   the  prisoner,  Slane^f,  Newcastle 
under-Lyme. 

OOTJBT  OF  aXTEEN'S  BEKOH. 

Reported  by  T.  W.  Sauvdibb  and  J.  Bhobxt,  Baqn., 
Banijiter»^at-LAW. 

Saturday,  April  28,  1870. 

Rbo.  (on  the  prosecution  of  the  Attorney-Greneral) 
V,  Hamilton  Kimolakb. 

Witness — Evidence — Refusal  of  witness  to  give  evi- 
dence on  account  of  its  criminating  him — Objection 
overruled^  and  evidence  given — Objection  afterwards 
by  defendant  that  the  evidence  was  improperly  re- 
ceived. 

The  privilege  of  re/using  to  answer  questions  on  the 
ground  that  they  tend  to  criminate,  is,  that  of  the  wit- 
ness alone,  and  neither  party  to  the  suit  can  take  any 
advantage  therefrom. 

Where,  therefore,  a  witness  was  called  on  the  part  of 
the  Crown  to  prove  bribery  against  the  defendant, 
and  he  refused  to  give  evidence  on  the  ground  that  his 
evidence  would  (end  to  criminate  himself,  which  objec- 
tion was  overruled  by  the  judge,  whereupon  he  gave  his 
evidence  : 

Held,  that  the  defendant  could  not  afterwards  object  that 
such  evidence  was  improperly  received. 

This  was  an  application  for  a  rule  at  the  instance 
of  the  defendant,  calling  upon  the  Attorney- General 
to  show  cause  why  a  new  trial  should  not  be  had 
herein,  and  why  a  verdict  should  not  be  entered  for 
the  defendant  upon  the  2nd  and  3rd  counts  of  the 
information. 

The  facts  were  as  follows: — ^The  Attorney- 
General  had  filed  an  information  against  Dr. 
Hamilton  Kinglake  and  Mr.  Henry  Lovibond 
for  certain  misdemeanors  connected  with  the 
last  Parliamentary  election  for  the  borough 
of  Bridgewater.  The  irifumintion  contained  four 
counts — 1st,  for  bribery;  2nd,  for  a  conspiracy  to 
bribe ;  8rd,  for  a  conspiracy  corruptly  to  expend 
500^  in  bribery ;  4th,  for  a  conspiracy  to  advance 
600^  for  the  purposes  of  corruption. 


As  far  as  regarded  Mr.  Lovibond,  the  Attoroey- 
General  had,  in  consequence  of  the  expression  of 
the  opinion  of  the  Court  of  Queen's  Bench  in  Reg. 
V.  jFVi'ce  and  others.  Ex  parte  Lovibond^  ante  p.  293, 
abstained  from  further  proceeding  against  him,  and 
the  information  stood  for  trial  against  Dr.  Kinglake 
alone. 

At  the  trial  at  the  last  assizes  at  Taunton,  before 
Hannen,  J.,  the  Crown  called  Mr.  Lovibond  as  a 
witness ;  but  upon  being  sworn  he  declined  to  give 
evidence,  on  the  ground  that  his  name  was  still  in- 
cluded in  the  information ;  and  that  two  actioDS 
were  pending  against  him  for  penalties  for  bribery 
at  the  said  election.  Upon  this  it  was  announced 
by  the  Solicitor- General  that  a  nolle  prosequi  bad  been 
entered  as  to  Mr.  Lovibond,  and  a  free  pardon  was 
at  the  same  time  handed  to  him.  He  still  declined 
to  give  evidence,  alleging  that  a  pardon  would  be 
no  protection  to  him  against  the  actions.  The 
question  having  been  argued,  and  the  14  &  15  Vict^ 
c.  99,  s.  8,  17  &  18  Vict.  c.  102,  ss.  3,  14,  35,  and  the 
26  A  27  Vict.  c.  29,  ss.  5  and  7,  being  referred  to, 
the  learned  judge  held  that  Mr.  Lovibcmd  was  com- 
pellable to  give  evidence,  and  he  gave  his  evidence 
accordingly,  without  which,  as  was  admitted,  no 
case  could  have  been  made  out  against  Dr.  King- 
lake.  The  jury  returned  a  general  verdict  of 
"  guilty.'' 

Sir  J.  Karsiake,  Q.C.  {Charles  and  B.  Kinghht 
with  him)  now  moved  accordingly,  and  argued 
that  the  objection  of  Mr.  Lovibond  to  give  evi- 
dence was  well  founded.  (It  is  unnecessary  to 
give  the  argument  upon  this  point  as  the  jadg- 
ment  did  not  turn  upon  it)  He  contended  also 
that  as  the  evidence  of  Mr.  Lovibond  after  bis 
objection  to  give  it  was  wrongly  received  Dr.  King- 
lake  had  a  right  to  avail  himself  of  the  objection 
upon  this  point.  The  following  cases  were  cited  by 
counsel,  or  referred  to  by  the  court : 

Dandridge  v.  Corden,  3  Cor.  A  Pay.  11 ; 
Roberts  v.  AUatt^  1  Hos.  &  Mai.  192 ; 
Doe  d.  Earl  of  Egremoni  v.  Date,  3  Q.  B.  009; 
Reg.  V.  Boys,  1  Best  k,  S.  311. 

CocKBURM,  C.J. — I  am  of  opinion  that  there 
should  be  no  rule  in  this  case.  An  objection  is 
taken  by  Sir  John  Karslake  that  Mr.  Lovibond 
whose  evidence  was  essential  for  a  conviction  was 
under  the  circumstances  not  bound  to  give  evidence, 
but  that  having  been  compelled  to  do  so  bis  evidence 
was  improperly  received.  Now  in  the  first  place  I 
am  not  satisfied  that  he  had  any  such  priri- 
lege  as  he  claimed,  my  strong  opinion  beiog 
that  none  such  existed,  and  that  he  was  com- 
pellable to  give  the  evidence  required  of  him. 
it  is  admitted  that  the  pardon  protected  bim 
against  any  criminal  proceeding;  but  it  is  ssid 
that  it  affords  him  no  protection  against  actions  for 
penalties,  and  that  there  are  actions  now  pending 
against  bim.  I  entertain  very  great  doubt  whether 
the  privilege  of  a  witness  extends  to  not  answering 
questions  which  may  be  used  against  bim,  not  in  a 
criminal  proceeding  but  in  an  action  for  penalties. 
But  it  is  not  necessary  for  me  to  rest  my  judgment 
upon  that  ground,  for  I  desire  to  place  it  upon  a 
wider  basis.  I  am  of  opinion  that  Mr.  Lovibood 
was  the  only  party  who  could  take  any  exception 
to  his  answering ;  and  that  the  privilege  of  refusing 
to  be  examined  cannot  be  taken  advantage  of  by 
any  other  party.  By  refusing  to  be  examined  the 
witness  may  have  exposed  himself  to  imprisonment 
for  contempt,  or  to  a  fine.  But  that  merely  con- 
cerns the  witness  himself.  If  he  chooses  togire 
his  evidence  voluntarily  it  would  be  perfectly  good 
evidence,  and  it  would  not  be  illegal  evidence  in 
any  sense  whatever,  and  there  could  be  no  cause  of 
complaint.     If  so,  what  difference  does  it  make 
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that  he  has  given  his  evidence  in  consequence  of 
some  coercion  which  has  been  pat  upon  him  ?  I  can 
tee  no  reason  for  saying  that  when  the  witness  is 
compelled  to  answer,  although  he  may  have  objected, 
that  that  is  a  ground  of  objection  on  the  part  of 
either  of  the  litigants. 

BjLACKBUHzr,  J.,  after  referring  to  the  section  of 
the  statute  and  expressing  an  opinion  that  the 
witness  was  bound  to  give  evidence,  said :  But  as- 
suming that  my  brother  Hannen  was  wrong  and 
that  some  ipjustice  was  done  to  Mr.  Lovibond, 
there  was  no  injustice  done  to  the  defendant.  The 
priTilege  is  that  of  the  witness,  and  if  he  waives  it 
it  is  his  own  affair.  But  if  instead  of  giving  his 
evidence  voiuotarily  he  gives  it  under  compulsion, 
what  is  the  difference  ?  The  party  in  the  suit  is 
not  injured.  The  only  case  cited  upon  this  point  is 
Doe  d.  Earl  ofEgrtmont  v.  LkUe^  8  Q.  B.  609.  But 
granting  that  a  wr  jng  was  done  to  the  witness,  it  is 
a  ground  of  complaint  for  him  and  no  one  else. 

MBI.LOB,  J. — I  am  entirely  of  the  same  opinion 
upon  the  last  ground.  It  is  clear  that  if  Mr.  Lovi- 
bond had  made  no  objection  his  evidence  would 
have  been  receivable,  and  it  really  can  make  no  dif- 
ference that  he  objected  and  was  compelled  to  give 
his  eridence. 


Hamnen,  J.  concurred. 


Rule  refused  {a). 


Wednesday,  April  27,  1870. 

Rjso.  (on  the  prosecution  of  the  Guardians  of  the 
Stepney  Union)  v.  Thb  Guardians  of  thb  Poor 
ov  THB  Whitby  Union,  Yorksuirb. 

Be  Esther  Marshall  (a  pauper  lunatic). 

Pbor  law — Status  of  irremovability — Lunatic  pauper — 
Hemoval  of,  without  her  assent  to  another  union —  Order 
of  maintenance. 

Where  the  status  of  irremovability  by  virtue  of  a  yearns 
residence  is  shown  to  have  existed,  it  is  for  the  party 
aileging  that  it  has  ceased  to  exist  to  prove  that  to  be 
the  cave. 

The  leaving  of  a  residence  which  has  conferred  the  status 
of  irremovability  must  be  the  voluntary  act  of  the 
party, 

WherCj  therefore,  a  pauper  lunatic  who  had  acquired  the 
status  ofirremooability  by  residence  in  the  union  of  R, 
as  a  domestic  servant,  whilst  continuing  in  that  same 
tanon  became  inscme^  whereupon  her  mother  took  her 
away  into  the  union  S.,  where  an  order  was  made  for 
her  maintenance  upon  her  union  of  settlement  at  W. 

Htldy  that  the  order  was  bad,  for  that  she  had  not  lost 
her  status  of  irremovability  in  the  union  of  R, 

This  was  a  case  stated  by  the  Quarter  Sessions 
for  the  North  Riding  of  Yorkshire  as  follows : — 

At  a  general  quarter  session  of  the  peace  holden 
in  and  for  the  county  of  Middlesex,  upon  an  appeal 
wherein  the  guardians  of  the  poor  of  the  Whitby 
uniou  in  the  North  Riding  of  the  county  of  York 
were  appellants,  and  the  guardians  of  the  poor  of 
the  Stepney  uuion,  in  the  county  of  Middlesex, 
were  respondents,  against  an  order  dated  23rd  Oct. 
1868,  made  by  two  of  Her  Majesty's  justices  of  the 
peace  for  the  said  county  of  Middlesex,  whereby 
the  settlement  of  Esther  Marshall,  a  pauper  lunatic, 
adjudged  to  be  in  the  township  of  Whitby,  in 


(a)  With  reference  to  that  part  of  the  rule  having  refe- 
rence to  the  third  and  fourth  oounts,  it  was  arranged 
that  the  question  should  be  referred  to  Hannen,  J.  at 
<dbaunbess,  it  bein^  thought  probable  that  the  Attomey- 
QeneiBl  would  consent  to  the  yerdiot  being  confined  to  the 
first  and  second  counts  only. 


the  said  Whitby  union,  and  the  guardians  of  the 
said  Whitby  union  were  ordered  to  pay  a  certain 
sum  of  money  therein  mentioned,  for  the  expenses 
incurred  in  and  about  the  examination  of  the  said 
lunatic  and  her  removal  to  a  lunatic  asylum  ;  also 
a  certain  sum  for  her  maintenance,  &c.,  therein,  up 
to  the  date  of  the  said  order,  and  also  a  certain 
weekly  sum  therein  also  mentioned,  for  her  future 
maintenance,  &c.,  in  the  said  asylum.  It  was 
ordered  that  the  said  order  be  confirmed,  subject  to 
the  opinion  of  the  Court  of  Queen's  Bench  on  the 
following 

Casb. 

The  said  Esther  Marshall  is  a  single  woman,  aged 
twenty-eight  years,  legally  settled  in  the  township 
of  Whitby,  in  the  Whitby  Union.  For  one  year  and 
three  months  immediately  preceding  the  17th  Sept. 
1868  she  had  been  a  domestic  servant  in  the  service 
of  Mr.  Dunn,  of  Richmond,  in  the  Richmond  Poor« 
law  Union,  in  the  county  of  Surrey,  as  a  yearly 
servant,  and  had,  during  such  period  resided  and 
slept  at  the  house  of  her  said  master  in  Richmond 
aforesaid.  On  the  night  of  Wednesday,  the  16th 
Sept.  1868,  the  said  Esther  Marshall  was  seized 
with  a  severe  attack  of  mania,  and  her  maste 
thereupon  went  to  the  workhouse  of  the  said  Rich- 
mond Union,  and  there  informed  the  master  of  the 
said  workhouse  and  the  gate  porter  that  the  said 
Esther  Marshall  was  insane,  and  that  he  was  unable 
to  keep  her  in  his  house,  and  he  requested  them  to 
remove  her  to  the  said  workhouse  to  be  taken 
care  of. 

The  master  of  the  workhouse  stated  in  reply  that 
he  could  not  interfere  in  any  way,  as  the  said 
Esther  Marshall  was  still  residing  in  her  master's 
house,  but  he  lent  her  master  a  strait  waistcoat  in 
case  it  should  become  necessary  to  restrain  her.  The 
next  morning  (the  17th  Sept.)  the  master  of  the 
said  Esther  Marshall  had  an  interview  with  the 
clerk  to  the  guardians  of  the  poor  of  the  Richmond 
Union,  and  afterwards  on  the  same  day  attended 
vrith  his  doctor  before  the  board  of  guardians  of  the 
said  union,  who  happened  to  be  then  sitting  at  the 
said  workhouse,  and  informed  them  of  the  facts 
before  mentioned  relating  to  the  said  Esther  Mar- 
shall, and  requesting  them  to  remove  her  to  the 
workhouse  in  order  that  she  might  be  properly 
taken  care  of.  The  board,  however,  stated  in  reply, 
that  they  had  no  power  to  interfere  in  any  way,  and 
the  master  then  telegraphed  to  the  parents  of  the 
lunatic,  who  were  residing  at  Ratcliffe,  in  the 
Stepney  Union  (a  distance  of  about  fourteen  miles), 
to  come  to  Richmond  to  remove  her.  In  the  after- 
noon of  this  day  (17th  Sept.  1868;  the  said  Esther 
Marshall's  mother  and  her  brother  arrived  at  Rich- 
mond. The  master  thereupon  paid  the  mother  her 
daughter's  wages  up  to  that  dajr,  and  having  hired  a 
fiy  at  his  own  expense,  the  said  Esther  Marshall 
was  removed  in  it  by  her  said  relations  from  the 
residence  of  her  master  at  Richmond  to  the  resi- 
dence of  her  parents  at  Ratcliffe,  in  th»  Stepney 
Union.  The  master  had  not  the  slightest  intention 
or  expectation  of  receiving  the  said  Esther  Mar- 
shall back  again  into  his  house.  The  said  Esther 
Marshall  remained  at  the  house  of  her  parents,  who 
were  poor  persons,  and  in  receipt  of  out-door  parochial 
relief  from  the  township  of  Whithy,  one  night  only, 
during  which  time  she  attempted  to  throw  herself  out 
of  the  window.  The  next  morning  (18th  Sept.)  the 
parents  of  the  said  Esther  Marshall  applied  to  the 
relieving  officer  of  -the  Ratcliff  district  of  the 
Stepney  Union,  who  visited  the  lunatic,  and  had  her 
removed  in  due  course  on  the  same  day  to  the 
workhouse  of  that  union.  She  remained  in  the 
Stepney  Uuion  Workhouse  for  seven  days,  and  was 
then  sent  to  the  lunatic  asylum  for  the  county  of 
Middlesex  on  the  26th  Sept.,  where  she  has  since 
remained  confined  as  a  pauper  lunatic.    On  the 


864 


MAOISTBATES'  OASES. 


Q.B.] 


Beo.  v.  The  Guardians  of  the  Whitby  Union. 


ro-B. 


26th  Oct.  1868,  the  order  appealed  against  was 
made.  The  said  Esther  Marshall  had,  ou  the  16th 
Sept.  1868,  acquired  the  status  of  irremovability 
from  the  Richmond  Union,  under  9  &  10  Vict.  c.  66, 
B.  1  ;  24  &  25  Vict.  c.  55,  s.  1  ;  and  28  &  29 
Vict.  c.  79,  8.  8,  by  virtue  of  residence  therein 
for  more  than  a  year.  She  has  remained  insane 
from  the  ni(;ht  of  the  16th  Sept.  It  was  contended, 
on  behalf  of  the  appellants,  that,  as  the  said  Esther 
Marshall  had,  on  the  said  1 6th  Sept.  1868,  acquired 
a  status  of  irremovability  by  residence  la  the  Rich- 
mond Union,  the  order  for  her  past  and  future 
maintenance  ought  not  to  have  been  made  upon  the 
guardians  of  the  place  of  her  settlement,  but  ought 
to  have  been  made  upon  the  guardians  of  the 
Richmond  Union,  under  16  &  17  Vict.  c.  79,  s.  102 ; 
and  it  was  further  contended  that  her  removal 
under  the  circumstances  mentioned  did  not  con- 
stitute a  breach  of  her  residence  in  Richmond  so  as 
to  destroy  the  status  of  irremovability, 

It  was  contended,  on  behalf  of  the  respondents, 
that  the  order  was  rightly  made  on  the  guardians 
of  the  place  of  settlement,  and,  further,  that  the 
removal  of  the  said  Esther  Marshall  under  the  cir- 
cumstances mentioned  did  constitute  a  breach  of 
residence  so  as  to  destroy  her  status  of  irremova- 
bility. 

The  Court  of  Quarter  Sessions  directed  in  favour 
of  the  respondents,  and  confirmed  the  said  order 
appealed  against. 

The  question  for  the  opinion  of  this  court  is 
whether,  under  the  circumstances  above  stated,  the 
guardians  of  the  Stepney  Union  were  prevented 
from  obtaining  an  order  on  the  guardians  9f  the 
Whitby  Union  for  the  maintenance  of  the  said 
Esther  Marshall,  under  16  &  17  Vict.  c.  97,  s.  97. 
If  the  court  shall  answer  this  question  in  the  affir- 
mative, then  the  order  of  sessions  is  to  b<g  quashed, 
but  if  in  the  negative,  then  the  order  of  sessions  is 
to  be  confirmed. 

By  the  9  &  10  Vict.  c.  66,  s.  1,  it  is  enacted : 

That  from  and  after  the  passing  of  this  Act  no  person 
shall  be  remoTOd,  nor  shall  any  wanaat  be  granted  for  the 
removal  of  any  person  from  any  pariah  in  whi(di  suoh  per- 
son shaU  have  resided  for  five  years  next  before  the  appuca- 
tion  for  the  warrant. 

The  period  of  five  years  was,  by  the  28  &  29  Vict. 
c.  79,  s.  8,  reduced  to  one  year. 

By  the  16  &  17  Vict.  c.  97,  s.  97,  it  is  enacted : 

It  shall  be  lawrul  for  any  two  justioes  for  the  oonnty  or 
borongh  in  which  any  asylum,  registered  hospitel,  or 
licensed  house  in  which  any  pauper  lunatic  is  or  has  been  con- 
fined is  situate,  or  to  which  such  asylum  wholly  or  in  part  be- 
longs, or  from  any  part  of  which  uiy  pauper  limatic  is  or  hes 
been  sent  for  confinement  at  any  time,  to  mquire  into  the  last 
le^pl  settlement  of  such  pauper  lunatic,  and  if  satisfactory 
evidence  can  be  obtained  as  to  such  settlement  in  any 
parish,  such  justices  shall,  by  order  under  their  hands  and 
seals,  adjudge  such  settlement  accordingly,  and  order  the 
guardians  of  the  union  to  which  the  parish  in  which  such 
lunatic  is  adjudged  to  be  settled  belongs,  or  of  such  parish 
in  case  such  parish  be  in  a  union  or  be  under  a  board  of 
guardians,  and  if  not,  then  the  overseere  of  such  parish  to 
pay  to  the  guardians  of  any  union  or  parish,  or  the  over- 
seers of  any  parish,  all  exi>enses  incurred  in  or  on  behalf  of 
such  Tmion  or  parish  in  or  about  the  examination  of  such 
lunatic,  and  the  bringing  him  before  a  justice  or  justices, 
and  his  conveyance  to  the  asylum,  hospital,  or  house,  and  of 
all  moneys  paid  by  suoh  last  mentioned  guardians  or  over- 
seers, to  the  treasurer,  officer  or  proprietor  of  the  asylum, 
hospital,  or  house,  for  the  lodging,  maintenance,  medicine, 
clo thing,  and  care  of  such  lunatic,  and  incurred  within 
twelve  months  previous  to  tiie  date  of  such  order ;  and  if 
such  lunatic  is  still  in  confinement,  also  to  nay  to  the 
treasurer,  officer,  or  proprietor  of  the  asylum,  hospital,  or 
house  the  reasonable  charges  of  the  foture  lodging,  mainte- 
nance, medicine,  clothing,  and  care  of  such  lunatic,  Ac. 

By  sect.  102,  it  is  enacted  : 

Provided  always  that  all  the  expenses  incurred  since  tbe 
29th  Sept.  1853,  or  hereafter  to  be  incurred  iu  and  al>out  the 
examination,  bringing  before  a  justice  or  justices,  removal, 
lodging,  maintenance,  medicine,  clothing,  and  care  of  a 
pauper  lunatic  heretofore  or  hereafter  removed  to  au 
asylum,  registered  hospital,  or  Uoensed  house  under  the 


authority  of  this  or  any  other  Act  who  would  at  the  time 
of  his  being  oonveved  to  such  a«ylum,  hospital,  at  ho«ae, 
have  been  exempt  nom  removal  to  the  parish  of  his  settle- 
ment, or  the  country  of  his  birth  by  reason  of  some  pro- 
vision in  the  Act  of  the  session  holden  in  the  ninth  and  toith 
years  of  Her  Majesty,  o.  66,  shall  be  paid  by  tbe  guardians 
of  the  parish  wherein  such  lunatic  shall  have  acquired  such 
exemption  if  such  parish  be  subject  to  a  separate  board  of 
guardians,  or  by  the  overseers  of  such  parish  where  the  same 
IS  not  subject  to  such  separate  board,  and  where  such  pariih 
shall  be  comprised  in  any  union,  the  same  shall  be  pud  by 
tbe  guardians  and  be  charged  to  the  common  fund  of  sucn 
union  so  long  aa  the  cost  of  the  relief  of  paupers  renderad 
irremovable  by  the  last-mentioned  Act  shall  oontinne  to  be 
(diargeable  upon  the  common  funds  ef  unions,  Ac. 

Tayfer  appeared  for  the  respondents. — ^The  order 
was  rightly  made  upon  the  Stepney  Union,  for  tbe 
lunatic  had  under  the  circumstances  lost  her  status 
of  irremovability.  The  pauper  at  the  time  of  the 
order,  was  in  the  Stepney  Union,  and  as  between 
Stepney  and  Whitby  there  was  no  irremovability 
tbe  pauper  had  not  acquired  the  status  of  irremov- 
ability in  Stepney,  and  she  had  lost  it  in  Itichmond. 
She  had  left  Richmond  with  no  intention  of  retoniinf;. 
Her  parents,  who  were  her  natural  guardians,  took 
her  away  to  Stepney,  and  there  was  no  i:itentioD, 
nor  any  ability  or  right  to  return.  [Blackburn, 
J. — Has  this  taking  away  by  her  parents  aoy 
greater  efiFect  upon  her  status  than  though  she  had 
voluntarily  gone  to  them  upon  a  visit?]  If  she 
had  gone  to  them  voluntarily  upon  a  visit  she  would 
have  had  the  intention  to  return.  To  prevent  a 
break  of  residence  there  must  be,  first,  a  temporary 
absence  ;  secondly,  an  intention  to  return ;  thirdly, 
a  place  to  return  to.  In  all  the  cases  upon  the 
subject  there  has  been  an  actual  return  to  the  parish, 
and  an  order  of  removal  from  it  Here  there  was 
no  return  to  Richmond,  nor  any  intention  to  return, 
nor  was  the  order  made  as  from  Richmond.  It 
is  sufficient  for  my  purpose  if  I  establish  the  fact 
that  at  the  time  the  order  was  made  the  pauper 
lunatic  was  not  residing  in  Richmond  Union. 
[Blackburn,  J. — The  great  difficulty  is  that  the 
poor  woman  could  have  had  no  intention  the  one 
way  or  the  other.]     He  cited  the  following  cases : 

R.  V.  8t.  Giles,  3  Ell.  &  £11.  224; 

R.  V.  Whis&endine.  2  Q.  B.  450 ;  11  L.  J.  42,  H.  C. 

R.  V.  Gloisop,  L.  Rep.  1  Q.  B.  227; 

Leeds  v.  WakefUld,  7  EIL  &  Bla.  258 ; 

R.  V.  StcupUton,  22  L  J.  102,  M.  C. ; 

R.  V.  ToLColnstone,  18  L.  J.  44,  M.  C. ; 

R.  V.  Brighton,  24  L.  J.  41,  M.  0. 

Poland  (Pointer  with  him)  appeared  for  the  appel- 
lants.—The  pauper  lunatic  having  acquired  the 
status  of  irremovability,  did  not  lose  it;  she  could 
only  have  lost  it,  first,  by  some  voluntary  act  of 
her  own,  or,  secondly,  by  the  operation  of  law,  as  by 
a  lawful  removal.  She  did  no  act  indicating  an  in- 
tention to  abandon  her  residence.  The  lunatic 
was  a  yearly  servant ;  she  bad  served  one  year,  and 
was  serving  a  portion  of  another,  and  she  did  no 
act  showing  an  intention  to  determine  her  contract. 
There  was  no  voluntary  leaving  on  her  part,  and 
nothing  to  show  that  she  did  not  intend  to  return. 
Had  she  recovered  in  a  day  or  two's  time,  and  gone 
back  to  her  service,  it  would  have  been  clear  that 
there  would  have  been  no  break  of  residence.  She 
did  nothing  to  terminate  her  service  with  her 
master ;  all  that  occurred  was  that  she  became  in  a 
state  of  insensibility,  whereupon  others  took  her 
away.  Her  parents  had  no  legal  right  to  act  for 
her,  nor  were  they  under  any  legal  obligation  to 
support  her,  unless  they  were  capable  of  so  doing, 
and  an  order  had  been  made  upon  them  under  the 
43  Eliz.  If  she  was  not  cnpable  of  exercising  a 
judgment,  it  cannot  be  said  that  she  voluntarily  put 
an  end  to  her  residence  in  Richmond  union.  Her 
sei  vice  was  not  determined;  her  contract  to  serve 
remained  good  for  the  residue  of  th^  second  year, 
and  on  her  recovery  she  would  have  had  a  right  to 
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have  gone  back.  Had  she  been  sent  to  a  lunatic 
asylum  at  once,  there  would  have  been  no  difficulty. 
He  cited  the  following  cases : 

R.Y.8eend,12Q.B.ldS; 

R,  V.  Halifax,  8  Q.  B.  Ill ; 

B.  V.  HartjUU,  21  L.  J.  65,  M.  C. ; 

/?.  V.  St.  Andrews,  Holhom,  21  L.  J.  69,  M.  C. ; 

R.  V.  East  Retford,  32  L.  J.  17,  M.  C. ; 

R.  T.  8t.  Mary,  Islington,  3  Best  &  Sm.  46 ; 

R.  V.  Sutton,  5  T.  E.  657  ; 

fi.  T.  Sudhrook,  4  East  356  ; 

B.  T.  Islip,  1  Str.  423. 

Blackburn,  J.  (a)— I  think  that  in  this  case  our 
judgment  should  be  that  this  order  be  quashed,  inas- 
much as  it  ought  not  to  have  been  made  upon  the 
Stepney  Union.  The  way  in  which  the  case  arises 
is  thia:  [His  Lordship  here  stated  the  facts.]  Now 
the  proceedings  pointed  out  by  the  Le^slature  are 
described  in  the  97th  section  of  the  16  &  17  Vict, 
c.  97,  which  throws  the  burthen  of  maintennnce  of 
a  pauper  lunatic  upon  the  parish  or  union  of  set* 
tlement ;  but  then  there  is  the  102nd  section,  which 
enacts  that  the  costs  of  pauper  lunatics  who  are  irre- 
movable  bj  virtue  of  the  operation  of  the  9  &  10 
Vict  c  66,  s.  I,  are  to  be  borne  by  the  parish  or 
union  wherein  they  were  exempt  from  remoTal,  and 
not,  therefore,  on  the  parish  of  settlement.  Here, 
then,  comes  the  question  whether,  at  the  time  the 
order  was  made,  the  lunatic  had  become  irremovable 
on  the  ground  that  she  had  resided  so  long  in  the 
Richmond  Union  as  to  acquire  the  status  of  irre- 
morability  ?  I  am  of  opinion  upon  the  facts  that 
she  had  not  lost  her  status  of  irremovability.  It 
must  not  be  forgotten  that  this  provision  was  enacted 
for  the  benefit  of  the  paupers  themselves ;  that  they 
may  not  be  removed  from  the  place  where  they  have 
been  residing,  and  where  they  may  have  formed 
friendships  and  connections.  Now,  when  ence  the 
status  is  acquired,  how  can  it  ceaae?  It  ceases 
when  the  residence  has  been  broken ;  and  the  onus 
that  it  ha^  been  broken  is  upon  the  party  who  alleges 
it,  which  may  be  done  by  showing  that  the  pauper 
has  voluntarily  left  and  obtained  a  residence  else- 
where. If,  though  he  may  go  away,  he  still  retains 
the  intention  and  ability  of  returning,  it  will  be  no 
break  of  his  residence.  Here,  this  unfortunate 
woman  had  no  intention  the  one  way  or  the  other, 
as  she  was  a  lunatic.  I  think,  however,  that  the 
status  of  irremovability  ought  to  be  considered  as 
continuing  until  the  contrary  is  shown.  The  mere 
fact  of  the  mother  of  the  lunatic  taking  her  away 
for  a  single  night,  cannot  be  considered  as  a  change 
of  residence.  It  seems  to  me  that  Mr.  Poland  is 
right  in  his  argument,  and  that  if  this  woman  had 
removed  and  had  returned  to  Richmond,  she  would 
have  retained  her  status  of  irremovability.  I  con- 
sider that  the  residence  must  be  supposed  to  con- 
tinue unless  it  is  affirmatively  found  that  she 
changed  it.  If  the  pauper  had  recovered  and  re- 
turn^, there  could  have  been  nothing  to  have 
deprived  her  of  her  status. 

Mblix>r,  J. — I  am  of  the  same  opinion.  The 
object  of  the  Legislature  was  to  prevent  the  oppres- 
sion of  removing  poor  people  from  their  old 
associates,  and  although  as  the  present  pauper  is  a 
lanatic,  it  may  matter  little  to  her  whether  she  is 
removed  to  a  dintance  or  not,  yet  in  the  event  of 
her  recovery  it  may  be  otherwise.  Now  in  this  case 
the  woman  was  serving  a  contract,  and  there  is  no 
evidenct  that  she  intended  to  break  it  by  leaving 
her  servioe.  Her  master  mav  have  discharged  her 
from  his  house,  but  that  would  not  have  been  a 
termination  of  her  contract,  and  certainly  he  could 
not  have  turned  her  out  of  the  parish ;  and  although 

(a)  Cookbuni,  C.  J.  was  absent. 


she  was  actually  removed  out  of  the  parish,  yet  this 
was  the  act  of  her  mother  for  a  temporary  purpose, 
and  there  is  nothing  in  the  removal  to  show  a  break 
of  residence. 

Hannbn,  J. — I  am  also  of  the  same  opinion.  The 
status  of  irremovability  can  only  be  put  an  end  to 
by  showing  that  the  residence  has  ceased.  When  a 
place  of  residence  is  once  established  it  can  be 
abandoned  by  showing  some  act  evincing  an  in- 
tention to  abandon  it.  Here  from  her  state  of  mind 
the  woman  was  incapable  of  assenting  to  the  aban- 
donment of  her  residence,  and  having  acquired  the 
status  of  irremovability,  I  think  it  was  not  de- 
stroyed by  anything  which  is  shown  to  have  taken 
place. 

Order  of  sessions  quashed* 

Attorney    for    the    appellants,    Matthew    Gray^ 
Whitby. 
Attorney  for  the  respdndents,  W,  H,  Swepstone, 
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Reported  by  H.  Lxioh  and  S.  Lux lxt,  Eaqn.,  Barristera-at-Law 

Wednesday,  AprU  27,  1870. 

Jemninos  (app.),  V.  Thb  Justices  of  thb  Cirr 
OF  Manchebtbr  (resps.) 

Afctgistrates*  law— Beer  licence — Granting  certificate 
for — Qualification  of  house — "  Rated  in  one  sum  '* — 
House  situate  in  'wo  townships — Rated  in  two  sepa- 
rate  sums — Sufficiency  of  such  rating — £xtraparo- 
chial  or  other  place — S  ff  4  Vict.  c.  61,  ss.  1  andi — 
Wine  and  Beerhouse  Act  1869  (32  ^  83  Vict,  c.  27), 
M.  1  cuid  8. 

By  sect,  1  of  the^ffi:  Vict.  c.  61,  "  no  licence  to  sell 
beer,  ^c,  by  retail,  shall  be  granted  to  any  person  who 
shall  not  be  the  real  resident  holder  and  occupier  of  the 
dwelling-house  in  which  he  shall  apply  to  be  licensed; 
nor  shall  any  such  licence  be  granted  in  respect  of  any 
dwelling-house  which  shall  not,  with  the  premises  occu- 
pied therewith,  be  raced  in  one  sum  to  the  rate  for 
the  relief  of  the  poor  of  the  parish,  township,  or  place 
in  which  such  house  and  premises  are  situate,  on  a 
rent  or  annual  value  of  15(.  per  annum  at  the  hast, 
within  any  citif  ....  parish,  or  place,  thepopu- 
lation  of  which  shall  exceed  10,000."  And  by  sect,  4  of 
the  same  Act,  "  in  any  extra-parochial  or  other  place, 
where  no  rates  are  made  or  collected,  the  excise  officers 
are  authorised  to  grant  a  licence  to  cuty  person  to 
retail  beer,  (fv,,  in  a  dwetting-house  of  the  real  rent  or 
annual  value  of  15^,  according  to  the  situation 
thereof,  €u  aforesaid.** 

The  appellant  was  the  owner  of  a  house,  part  of  which 
was  situate  in  the  township  of  C,  in  the  city  of  M,, 
and  was  rated  thereto  on  an  annual  value  of  Si.,  and 
the  other  part  of  which  house  was  situate  in  the  town- 
ship of  M.,  not  within  the  said  dty,  and  uhu  rated  to 
such  township  on  an  annual  value  ofSL  lOs.  Both 
townships^  which  each  contained  a  population  exceed- 
ing 10,000,  u>ere  situate  in  the  same  parish  and  Poor- 
Law  Union,  to  which  union  the  rates  of  both  town- 
skips,  though  separately  levied  and  collected,  werepaid 
over. 

The  justices  having  refused  the  appellant's  application 
for  a  certificate  for  the  renewal  qf  a  beer  licence, 
under  the  Wine  and  Beerhouse  Act  1869  (32  ^  88 
Vict.  c.  27)  on  the  ground  that  her  house  was  not 
suffiamtb  rated  within  the  city  of  M.  in  the  amount 
required  by  sect  I  o/*3  j-4  VicL  c.  61,  it  was,  on  ap- 
peal against  that  decision. 

Held,  by  the  Court  of  Exchequer  (^Martin,  Channell, 
and  Cleasby,  BB,),  that  the  justices  were  right  in 
their  decision.  The  appellants  house,  though  rated  in 
two  separate  sums  of  SL  and  SI,  10s,  was  not  rated  in 
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^  one  turn  of  \bL  at  the  Usasty'  and  so  did  not  come 
unihin  the  words  of  sect,  I  of  the  ^  ^  ^  Vict.  c.  61, 
and  was  not  therefore  within  that  Act ;  nor  did  it 
come  within  sect.  4  of  that  Act^  as  an  •*  extraparo- 
chial  or  other  place  where  no  rates  were  made  or 
coOected." 

lliis  was  a  special  case  in  the  matter  of  an  appeal 
by  Ann  Jennings  against  the  justices  of  the  City  of 
Manchester. 

At  the  Brewster  Sessions  at  Manchester,  in  and 
for  the  city  of  Manchester,  on  22nd  Sept.  1869, 
application  was  made  by  the  applicant  for  a  ccni-. 
ficate  for  the  renewal  of  a  beer  licence  under  **  the 
Wine  and  Beerhouse  Act  1869 "  (82  &  38  Vict. 
c  27)  and  was  refused  by  the  justices  of  the  said 
city,  on  the  ground  that  the  dwelling-house  in 
respect  of  which  the  application  was  made  was  not 
rated  within  the  said  city  in  the  amount  required  by 
sect.  1  of  the  statute  8  &  4  Vict.  c.  61. 

Due  notice  of  appeal  was  given,  and  by  consent 
of  the  parties,  and  by  order  of  Willos,  J.,  of  8th  Feb. 
1870,  the  following  case  was  stated  for  the  opinion 
of  the  Court  of  Exchequpr. 

First,  part  of  the  dwelling-house  is  situate  in  the 
township  of  Chorlton-upon-Medlock,  in  the  city  of 
Manchester,  and  is  rated  thereto  on  an  annual 
value  of  8/. ;  secondly,  the  other  part  is  situate  in 
the  township  of  Moss  Side  in  the  county  of  Lan- 
caster, a  township  not  within  the  city  of  Man- 
chester, and  is  rated  to  the  said  township  of  Moss 
Side,  on  an  annual  sum  of  8/.  10s. ;  thirdly,  both 
townships  are  situated  in  the  same  parish  and  in 
the  same  union  for  the  maintenance  of  the  poor, 
to  which  union  the  rates  of  both  townships,  though 
separately  levied  and  collected,  are  paid  over; 
fourthly,  the  population  of  the  township  of 
Chorl ton  upon- Medlock  exceeds  10,000,  according 
to  the  last  Parliamentary  census ;  fifthly,  the  popu- 
lation of  Moss  Side,  according  to  the  last  Parliamen- 
tary census,  exceeds  10,000. 

The  question  for  the  opinion  of  the  court  is 
whether,  under  the  circumstances  above  stated,  the 
house  was  sufficiently  situated  and  rated  within  the 
meaning  of  sect.  1  of  the  statute  3  &  4  Vict.  c.  61, 
so  as  to  authorise  the  justices  of  the  city  of  Man- 
chester to  grant  the  applicant  a  certificate  of  the 
renewal  of  her  beer  licence,  under  the  Wine  and 
Beeriiouse  Act  1869. 

If  the  opinion  of  the  court  shall  be  in  the  affir- 
mative thereof,  then  it  is  agreed  between  the  parties 
that  the  certificate  is  to  ^  granted.  If  the  court 
shall  be  of  a  contrary  opinion,  then  the  refusal  of 
the  certificate  is  to  be  confirmed. 

Appellant's  points  for  argument. 

First,  that  the  Act,  3  &  4  Vict,  c  61,  was  passed 
to  amend  the  Act  to  permit  the  sale  of  beer,  and 
must  be  construed  liberally  so  as  to  effect  that 
object;  secondly,  that  the  appellant's  house  is 
sufficiently  rated  within  the  spirit,  if  not  within  the 
letter,  of  sect.  1  of  3  &  4  Vict.  c.  61  ;  thirdly,  that 
the  appellant's  house,  not  being  wholly  within  either 
of  the  townships  of  Chorlton-upon-Medlock  or 
Moss  Side,  and  there  being  no  rates  levied  for  the 
parish  in  which  both  townships  are  situated,  is 
within  sect.  4  of  8  &  4  Vict.  c.  61,  and  must  be 
treated  as  an  "other  place"  within  the  meaning  of 
that  section. 

The  following  sections  of  the  Acts  of  Parliament, 
8  &  4  Vict,  c  61,  and  82  &  33  Vict.  c.  27,  referred 
to  in  argument  and  the  judgment  of  the  court,  are 
material. 

By  the  3  &  4  Vict.  c.  61  (an  Act  to  amend  the 
Acts  relating  to  the  General  Sale  of  Beer  and  CUder 
by  Retail  in  England)  it  is  enacted  by  sect.  1  :— 

That  no  lioonoe  to  sell  beer  or  cider  bj  retail  under  the 
recited  Acta  (11  Geo.  4  ft  1  WilL  4,  o.  M,  aod  4  ft  5  Wm.  4u 
o.  85),  or  tbia  Act,  shall  be  nanted  to  anv  person  who  shall 
not  be  the  real  resident  holoerazidoooapier  of  ttiedweIlisg-< 


house  in  whioh  he  shall  applj  to  be  lioensed,  nor  shall  aav 
sndi  licence  be  grantcKi  in  respect  of  any  dwellinir-hoaae  which 
shall  not,  with  the  premises  occapied  therewith,  h«  raUd  m 
<m«  mm  to  the  rate  for  the  relief  of  the  poor  for  the  paruk, 
tovrruhip,  or  plac«  in  which  such  house  and  premises  srs 
sitnate,  on  a  rent  or  annual  value  of  151.  per  annum  at  the 
least,  if  situated  .  .  .  within  any  dty  -  .  .  parish,  or 
place,  the  population  of  which,  according  to  tha  last  Psr- 
Usmentary  census,  shall  exceed  10,000. 

And  after  reciting  that  in  some  eztraparochial 

places  no  assessments  were  made  or  rates  collected 

for  the  relief  of  the  poor,  and  it  was  expedient  to 

provide  for  persons  obtaining  licence  in  such  places, 

it  was  enacted  by  sect.  4 : — 

That  in  any  extraparocbial  or  oOur  placet  where  no  rates 
are  made  or  collected  for  the  relief  of  the  poor,  it  shall  be 
lawful  for  the  proper  officers  of  excise,  authorised  to  gnat 
licences,  to  grant  licences  to  any  person  to  retail  beer  or 
dder  in  a  dwellinsr-hoose  which,  with  the  premises  occupied 
therewith,  shall  be  of  th«  real  rent  or  atwiwd  value  of  151., 
according  to  the  situation  thereof  as  aforeeaid;  and  in  such 
case  the  person  applying  for  such  licence  shall  produce  to, 
and  deposit  and  leave  with,  the  proper  officer  of  exdae 

S anting  such  licence,  a  certificate  in  writing,  mgned  by  the 
habitant  householders  of  the  township  or  plaoe,  certify- 
ing that  the  party  applying  is  the  real  resident  in  and  occu- 
pier of  the  dwelling-nouse  sought  to  be  licensed,  and  also 
oertifyiog  the  true  and  real  annual  value  of  ^e  same,  with 
the  premises  occupied  therewith,  according  to  the  beat  of 
their  Judgment  and  belief. 

The  Wine  and  Beerhouse  Act  1869  (32  &  33  Vict 
c.  27),  by  sect.  4  provides  that  no  licence  or  renewal 
of  a  licence  for  the  sale  by  retail  of  beer,  cider,  or 
wine  under  the  provisions  of  the  therein  recited 
Acts  (11  Geo.  4  &  1  Will.  4,  c.  64 ;  4  &  5  WUL 
4,  c.  86 ;  3  &  4  Vict  c  61 ;  24  &  26  Vict.  c.  21 ; 
26  &  27  Vict  c.  33 ;  and  23  &  24  Vict  c.  27)  shall 
be  granted,  except  upon  the  production,  and  in  pur- 
suance of  the  authority,  of  a  certificate  granted 
under  this  Act,  and  that  any  licence  granted  or  re- 
newed in  contravention  of  the  present  enactment 
shall  be  void. 

Sects.  6,  6,  and  7  relate  to  the  granting  of  cer- 
tificates authorising  licences  for  the  sale  of  beer,  ftc 
on  or  off  the  premises,  the  justices  by  whom  th^ 
are  to  be  granted,  the  form  of  such  certificate,  and 
the  notice  to  be  given  by  applicants  of  intention  to 
apply  for  them. 

By  sect.  8  it  is  enacted  that  all  the  provisions  of  the 
Act  of  9  Geo.  4,  c.  61,  as  to  the  terms  upon  which,  and 
the  manner  in  which,  and  the  persons  to  whom, 
grants  of  licences  are  to  be  made  by  the  justices  at  th  e 
said  general  and  licensing  meeting,  and  as  to  appeal 
from  any  act  of  any  justices  shall,  so  far  as  may  be, 
have  effect  with  regard  to  grants  of  certificates 
under  this  Act,  subject  to  this  qualification,  that  no 
application  for  a  certificate  under  this  Act  in 
respect  of  a  licence  to  sell  by  retail  beer,  cider,  or 
wine,  not  to  be  consumed  on  the  premises  shall  be 
refused,  except  upon  one  or  more  of  the  following 
grounds,  viz.  (amongst  other  grounds),  "  (4.)  That 
the  applicant,  or  the  house  in  respect  of  which  he 
applies,  is  not  duly  qualified  as  by  law  is  required.* 
And  the  section  goes  on  to  provide  that  **  where  an 
application  for  any  such  last-mentioned  certificate  is 
refused  on  the  ground  that  the  house  in  respect  of 
which  he  applies  is  not  duly  qualified  as  by  law  is 
required,  the  justices  shall  specify  in  writing  to  the 
applicant  the  grounds  of  their  decision.*' 

Ambrose,  for  the  appellant. — By  the  Wine  and 
Beerhouse  Act  1869  (32  &  33  Vict  c  27),  the 
granting  and  the  renewing  of  licences  for  the  aale  of 
wine  and  beer  is  vested  in  the  justices.  But  the 
statute  regulating  the  qualification  upon  which  the 
certificate,  authorising  the  granting  of  the  licence,  is 
to  be  issued,  is  the  3  &  4  Vict  c.  61,  and  the  first 
section  of  that. statute  provides  Uiat  the  house  in  re- 
spect of  which  the  applicant  desires  to  be  licensed 
must,  in  a  place  where  the  population  exceeds 
10,000,  be  rated  at  16/.  per  annum.  n^ABTur,  B.— 
The  statute  says  rated  in  one  sum,  Do  you  mean 
to  contend  thitt  two   separate  sumt  of  8t  and 
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the  justices  will  be  affirmed,  and  oar  judgroeat 
be  for  the  respondents. 

Channell,  B. — I  am  entirely  of  the  same  opinion . 
The  case,  in  my  opinion,  is  determined  by  the 
1st  section  of  the  3  &  4  Vict.  c.  61,  and  is  not 
within  the  4th  section  of  that  Act  on  which  Mr. 
Ambrose  has  relied.  I  am  sorry  to  be  oblij^ed  to 
come  to  this  conclusion  in  the  present  case,  but  I 
see  no  way  of  escaping  from  it. 

Cleasbt,  B.— I  am  of  the  same  opinion.  The 
argument  urged  before  us  is,  that  parts  of  a  house 
are  not  equivalent  to  a  house. 

Judgment  Jor  the  respondents^  affirming  the  deci- 
sion oj  the  justices. 

Attorney  for  the  appellant,  E,  K,  Randell,  17, 
Gracechurch-street,  £.0.,  agent  for  Cobbett,  Wheeler, 
and  Cobbettf  Manchester. 

Attorneys  for  the  respondents,  Johnson  and 
Weatheralis,  7,  King's  Bench*walk,  Temple,  B.C., 
agents  for  Higson  and  Son,  Manchester. 


SL  10«.  are  "  one  sum  '*?]  I  would  hardly  go  so  far 
Mthat  But  I  would  refer  to  the  4th  section  of 
the  3  &  4  Vict,  c  61.  It  must  be  remembered  that 
it  ii  an  Act  to  amend  the  previous  Acts  relating  to 
the  sale  of  beer  and  to  a£ford  greater  facilities  for 
csrrying  on  that  trade.  The  appellant's  house  is 
situated  in  two  townships,  part  of  it  being  in  one 
and  part  in  another,  but  the  whole  of  the  house 
U  in  one  parish,  for  which  parish  no  rates  are  levied. 
It  is  submitted,  therefore,  that  it  comes  within 
the  words  in  sect.  4,  of  "  an  extraparochial  or  other 
place."  Were  the  words  "other  place"  not  there, 
this,  perhaps,  could  not  be  contended  for,  but  it  is 
analogous  to  an  extra-parochial  place,  and  so  comes 
within  the  provision  of  sect.  4.  It  will  be  said  by 
the  respondents  that  this  is  a  house  in  the  township 
of  Chorlton.  That,  however,  is  not  so ;  a  part  of  the 
hoQse  is  there,  no  doubt.  The  whole  house  is 
situate  in  the  parish  of  Manchester,  where  no  rates 
are  leried.  [Mastik,  B.— This  is  a  case  apparently 
not  proTided  for,  and  how  can  we  amend  the  defect 
of  the  Legislature  ?  The  appellant  may  have  the 
benefit  of  being  under  the  care  of  two  clergymen, 
but  she  has  not  the  benefit  of  being  entitl^  to  a 
licence  for  a  beer  house.  Clbasbt,  B. — ^The  sta- 
tute says,  '^any  place  not  rated,"  &c  But  this 
house  is  rated  in  SL]  Not  so ;  only  a  part  of  the 
house.  The  words  of  the  1st  sect.  3  &  4  Vict.  c.  61, 
are,  **  parish,  township,  or  place."  Now  we  are  in 
no  township.  [Clbabbt,  B.— Your  argument  is 
that  a  house  must  be  situated  somewhere,  but  part 
of  a  bouse  may  be  nowhere.]  Yes ;  it  is  analogous 
to  an  **  extraparochial  place."  The  intentionr  of  the 
Legislature  was  not  to  deprive  people  of  their  beer, 
bat  to  extend  the  facilities  for  their  getting  it,  and 
the  Act  should  have  a  large  and  liberal  construction 
giren  to  it  The  house  is  sufficiently  rated  within 
the  spirit,  if  not  the  precise  letter  of  sect.  1  o 
8  &  4  Vict.  c.  61,  but  if  not  it  comes  within  sect.  4. 

C,  Eopwood,  tot  the  respondents,  con/ra,  was  not 
called  upon. 

MARTnr,  B. — I  believe  that  we  are  all  of 
opinion  that  the  justices  were  quite  right  in  the 
decision  to  which  they  came  in  this  case.  Accord- 
ing to  the  arguments  and  views  expressed  by  Mr. 
Ambrose  it  might  perhaps  be  well  that  Parliament 
shoidd  alter  the  section  of  the  Act  in  this  respect ; 
but  that  is  for  them  to  do,  not  for  the  court. 
It  is  said,  that  we  ought  to  construe  the  Act  **  libe- 
rally," though  there  are,  I  fancy,  many  persons 
who  would  say  that  we  ought  to  do  just  the  con- 
trary. However,  in  my  judgment,  our  duty  is  to 
construe  it  neither  liberally  nor  illiberally,  but 
fairly  and  reasonably,  according  to  the  plain  and 
ordinary  signification  of  the  language  used.  Now, 
the  Act  expressly  says  (sect.  1  of  3  &  4  Vict.  c.  61), 
diat  "  no  licence  to  sell  beer  or  cider  by  retail  shall 
be  granted  to  any  person  who  shall  not  be  the  real 
resident  holder,  and  occupier  of  the  dwelling-house 
in  which  he  shall  apply  to  be  licensed,  nor  shall  any 
ssek  licence  be  granted  in  respect  of  any  dwelling- 
house  which  shall  not,  with  the  premises  occupied 
therewith,  be  rated  in  one  sum  to  the  relief  of  the 
poor  of  the  parish,  township,  or  place  in  which  such 
house  and  premises  are  situate,  on  a  rent  or  annual 
value  of  15/.  per  annum,  at  the  least."  Now,  unfor- 
tunately for  the  appellant,  her  house  does  not  come 
within  that  requirement,  for  it  is  not  rated  **in  one 
nun  of  IbL,**  but  in  two  distinct  and  separate  sums 
of  8/.  and  8/.  10s.,  making  together  \Ql  \Qs,  It  does 
not,  therefore,  fall  within  the  Act.  For  my  own 
part,  I  think  that  in  construing  Acts  of  Parliament 
we  ought  not  to  give  a  fanciful  or  conjectural 
meaning  to  the  woids  used  by  the  Legislature,  but 
to  adhere  to  their  plain,  oidinary,  and  common 
aeoie  DMiiing.    i^or  thete  roMOiUy  the  dediion  of 
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Beporfeed  by  John  THOMPaoir,  Baq.,  BarrUtar-at'LMr. 

Saturday,  April  SO,  1870. 

(Before  Bovill,  C.J.,  Willbs,  Btlkb,  and  HAHNicNy 
JJ.,  and  Clbasbt,  B.) 

Beg.  V,  William  Rob. 

Birds  firce  naittroB— 'Indictment — Evidence, 

The  prisoner  was  indicted  for  stealing  one  dead  par- 
tridge, and  the  proof  was  that  the  partridge  was 
wounded,  but  was  picked  up  or  cavght  by  the  prisoner 
while  it  was  alive  but  in  a  dying  state : 

Held,  that  the  indictment  weu  not  proved. 

Case  reserved  for  the  opinion  of  this  court. 

At  the  general  quarter  sessions  of  the  peace  of  our 
sovereign  Lady  the  Queen  for  the  county  of  Derby, 
holden  at  Derby  on  the  4th  Jan.  1870,  before 
Thomas  William  £vans,  £sq.  (chairman),  Bobert 
Sacheverell  Wilmot  Sitwell,  Esq.  (deputy  chairmao), 
and  other  justices,  &c. : 

Whereas  at  the  present  sessions  William  Roe  has 
been  tried  before  me  upon  an  indictment  of  which 
the  following  is  a  copy : 

Derbyshire,  to  wit.  The  inron  of  our  Lady  the  Qaeen 
upon  their  oath  praeent  that  WiUiam  Boe,  on  the  10th  Sept. 
Iu69.  feloniously  did  steal,  take,  and  carry  away  one 
deaa  partridge  of  the  urooda  and  chattels  of  Gtoorge  Now- 
digate,  Esq..  against  the  peace  of  onr  Lad^  the  Qaeen,  Ac. 

Second  count.  And  the  Juxors  nfnrnanlrf  upon  their  oatii 
aforesaid  do  further  present  that  the  said  William  Boe,  on 
the  said  16th  Sept.  m  the  year  aforesaid,  feloniously  did 
reoeiTe  one  dead  partridgpe,  of  the  Roods  and  chattela  of 
Oeorge  Newdlgate,  Ee^.,  then  lately  befcne  felonionaly 
stolen,  taken,  and  earned  away  by  a  certain  eril  dispoaed 
person,  he  the  said  William  Boe  well  knowing  the  sala  laat- 
mentioned  goods  and  chattels  to  have  been  feloniously 
stolen  against  the  form  of  the  statute,  fto. 

Third  c'>unt.  And  the  jurors  aforesaid  upon  their  oaiii 
aforesaid  do  further  present  that  the  said  William  Boe  on 
tbe  said  16th  Sept.  in  the  year  aforesaid  feloniously  did 
steal,  take,  and  carry  away  one  dead  partridge,  of  the  goods 
and  chattels  of  Fxtmcis  William  Newdigate,  against  the 
peace,  &o. 

On  the  16th  Sept.  last,  Colonel  Henry  Newdigate, 
Major  George  Newdigate,  and  the  Rev.  Mr.  How- 
man,  were  out  shooting  at  Kirk  Hallam,  in  this 
county,  on  land  belonging  to  Colonel  Francis 
William  Newdigate,  accompanied  by  his  keeper, 
Mr.  Hancock. 

A  covey  of  partridges  rose,  and  was  fired  at  by 
the  Rev.  Mr.  Howman ;  one  of  the  birds  came  back 
round  Major  Newdigate,  who  fired  at  it  The  bird 
crossed  a  canal,  towered,  and  fell  in  a  field  belong- 
ing to  Colonel  Francis  William  Newdigate,  and 
over  which  he  had  the  right  of  shooting,  bat  in  the 
oocupatioii  of  hit  tenant. 
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Th&  prisoner,  who  was  a  boatmaa,  and  on  the 
canal  bank,  entered  the  field,  and  either  picked  up 
or  caught  the  bird. 

The  eyidence  as  to  the  condition  of  the  bird  when 
caught  or  picked  up  was  conflicting,  but  it  was  aftei- 
wards  giren  to  the  keeper  by  the  prisoner,  and  was 
dead  at  the  time. 

CJounsel  for  the  prisoner  contended  that  there  was 
no  case  to  support  a  charge  of  larceny;  that  if  there 
was  a  single  spark  of  life  left  in  the  bird  when 
picked  up  by  the  prisoner  it  could  not  be  larceny. 

It  is  uncertain  who  gave  the  bird  its  mortal  wound. 

I  left  to  the  jury  the  following  questions : 

1.  By  whom  was  the  bird  shot? — Anaioer.  No  evi- 
dence to  prove  by  which  of  the  party  the  bird  was 
shot. 

2.  4re  you  of  opinion  the  bird  was  dead  when 
picked  up,  or  was  it  in  a  dying  state,  and  so  dis- 
abled that  it  could  not  escape  ? —  Answer,  We  believe 
the  bird  was  alive,  but  in  a  dying  state,  and  so 
disabled  that  it  could  not  escape. 

8.  Are  you  of  opinion  that  the  prisoner  took  the 
bird  fraudulently,  and  with  intent  to  deprive  the 
owner  of  it  ? — Answer.  Yes. 

The  opinion  of  the  court  is  asked— First,  whether 
the  bird  picked  up  by  the  prisoner  in  a  dying  state 
and  so  disabled  that  it  could  not  escape  was  the  sub- 
ject of  larceny  ?  Secondly,  whether  the  property 
in  the  bird  was  sufficiently  laid  in  Col.  Francis 
William  Newdigate? 

R  S.  W.  SiTWBLL,  Deputy  Chairman. 

No  counsel  appeared  for  the  prisoner. 

C,  B,  Roe  for  the  prosecution. — The  conviction 
was  right.  If  the  partridge  was  a  bird /srce  natura, 
it  was  reduced  into  possession  by  being  killed,  and 
became,  therefore,  the  subject  of  larceny.  [  Willbs, 
J. — ^It  does  not  appear  that  it  was  dead  when  the 
prisoner  picked  it  up  or  caught  it,  or  by  whom  the 
mortal  wound  was  given  so  as  to  reduce  it  into 
possession.  It  may  have  been  the  boatman  who  was 
the  immediate  cause  of  its  death.]  The  partridge 
was  in  a  dying  condition,  and  therefore  a  property 
was  acquired  in  it  ratione  impotentioi.  In  2  Black. 
Com.  891,  it  is  said  that  "a  man  may  be  invested  with 
a  qualified,  but  not  an  absolute,  property  in  all 
creatures  that  are  feres  itahirce  either  per  industriam^ 
propter  in^tentiam,  or  propter  privileaivm,  A  qualified 
property  may  also  subsist  with  relation  to  animals, 
JercB  naturoBy  or  ratione  impotentice  on  account  of  their 
own  inability.  As  when  hawks,  herons,  or  other  birds 
build  in  my  trees,  or  coneys  or  other  creatures  make 
their  nests  or  burrows  in  my  land  and  have  young 
ones  there,  I  have  a  qualified  property  in  those 
young  ones  till  such  time  as  they  can  fly  or  run 
away,  and  then  my  property  expires,  but  till  then  it 
is  in  some  cases  trespass,  and  in  others  felony  for  a 
stranger  to  take  them  away."  In  Blades  v.  Biggs, 
81  L.  J.  152,  C.  P. ;  7  L.  T.  Rep.  N.  S.  798,  it  was 
held  that  if  rabbits  be  started  and  killed  on  the 
land  of  another,  they  are  the  property  of  the  person 
on  whose  land  they  are  killed,  and  not  of  the 
captor: 

Instit.  Book  2,  o.  1,  s.  13  (Saun.  Ed.) ; 

Sutton  V.  Moody,  1  Ld.  Bay  250. 
[Hannen,  J.— The  charge  is  for  stealing  a  dead 
partridge,  and  the  proof  is  that  the  prisoner  took  a 
live  partridge.]  This  partridge  was  so  disabled  as 
to  have  lost  all  power  of  escape,  and  was  therefore 
to  all  intents  a  dead  bird.  If  it  is  to  be  taken  to  be 
alive,  it  was  reduced  into  possession  by  the  person 
who  shot  it.  It  was  in  a  field  where  it  could  not 
escape.  In  Churchward  v.  Stuckfy,  14  Bast,  249,  it 
was  held  that  "  the  plaintiff's  dogs  having  hunted 
and  caught  on  the  defendant's  land  a  hare  started  on 
the  land  of  another,  the  property  was  thereby  vested 
in  the  plaintiff,  who  might  maintain  trespass  against 
the  defendant  for  afterwards  taking  away  the  hare. 


And  8(»  it  would  be,  though  the  hare  being  quite 
spent  had  been  caught  up  by  a  labourer  of  the  de- 
fendant for  the  benefit  of  the  hunters:"  {Eari  of 
Lonsdale  v.  Bigg,  26  L.  J.  196,  Ex.)  [Willbs,  J.— 
Suppose  the  bird  had  been  shot  by  a  third  person, 
and  the  keeper  picked  it  up  and  appropriated  it  to 
his  own  use,  would  that  have  been  larceny  or 
embezzlement?]  Embezzlement.  fWiLLsa,  J.— 
I  think  that  is  the  right  view.  If  so,  the  bird  hsi 
not  been  reduced  into  possession  by  the  master.] 

BoviLL,  C.  J. — ^The  prisoner  was  indicted  for  steal- 
ing one  dead  partridge,  and  the  only  question  now 
is  wh  ther  the  allegation  as  to  that  matter  was  pro- 
perly proved.  The  proper^  is  laid  in  different 
counts  to  be  in  George  l^wdigate  and  Frandt 
William  Newdigate.  If  the  indictment  had  simply 
alleged  that  the  prisoner  had  stolen  one  partridge 
it  would  have  been  bad,  for,  to  make  a  partridge  the 
subject  of  larceny,  it  must  be  shown  either  that 
it  was  dead,  or  if  alive  that  it  was  reduced  into 
possession,  or  that  it  was  under  the  owner^s  control. 
In  this  indictment  it  is  alleged  that  the  partridge 
was  dead.  This  allegation  is  not  a  matter  of  form 
merely,  but  it  is  one  of  substance,  as  was  held  Iod^ 
ago  in  Rough's  case,  2  East,  P.  C.  607.  The  proof  on 
the  trial  was  that  the  bird  was  wounded  and  was 
either  picked  up  or  caught  by  the  prisoner.  At  the 
time  it  was  picked  up  or  caught  by  the  prisoner  it 
was  alive,  but  in  a  dying  state,  t.e.,  the  prisoner 
caught,  while  it  was  alive,  a  wounded  partridge. 
The  proof  therefore  fails  to  establish  the  charge  in 
the  indictment  that  the  prisoner  stole  one  dead 
partridge.  If  the  partridge  had  been  reduced  into 
possession  there  might  have  been  some  ground  for 
charging  a  larceny  in  a  different  form,  but  we  can- 
not enter  into  the  question  on  the  present  indict- 
ment. The  conviction,  therefore,  cannot  be  sos- 
tained. 

WiLLBS,  J. — I  am  of  the  same  opinion.  By  the 
decision  in  Blades  v.  Biggs,  it  was  never  intended 
that  poachers  should  be  put  on  the  same  footing  with 
felons.  I  entirely  concur  in  the  judgment  of  the 
Lord  Chief  Justice.  I  wish,  however,  to  state  for 
myself  that  I  am  not  satisfied  that  if  the  partridge 
had  been  dead  when  picked  up  by  the  prisoner  it 
would  have  been  sufficiently  reduced  into  possession 
so  as  to  sustain  the  charge  of  larceny.  I  illustrated 
my  view  in  the  course  of  the  argument,  by  the 
keeper  picking  up  a  dead  bird  and  embezzling  it. 

Btlbs,  J. — It  was  necessary  to  allege  in  the  in- 
dictment that  the  partridge  was  either  dead  or,  if 
alive,  that  it  was  reclaimed,  or  in  captivity,  or  reduced 
into  possession.  The  indictment  here  sutes  that  it 
was  dead,  whereas  it  is  found  by  the  jury  that  it 
was  alive.  The  indictment,  therefore,  was  not 
proved,  and  the  conviction  cannot  be  sustained. 

Hannbn,  J.  and  Clbabbt,  B.  concurred. 

Omvi^ion  qwuh&L 


Bbo.  v.  Thb  Inhabitants  of  thb   Uppbr  Halt 

HUNDBBD  OF   CHABT  AND  LONOBICll>OB. 

Bridge— lAabilitg  to  repair — Hundred — 5  j-  6  WiXL  4, 

c.  50. 

The  5^6  Will  4,  c  50,  s.  5,  does  not  transfer  to 
jHxrishes  the  Hability  to  repair  a  bricbe,  uAick  the 
inhabitants  of  a  half  hunared  have  always  repaired 
out  of  the  hundred  rate  made  on  the  half  hundred. 

Case  reserved  for  the  opinion  of  the  Court  for 
the  consideration  of  Crown  Cases  Heserved. 

At  the  general  quarter  sessions  of  the  peace, 
held  at  St.  Augustine,  near  Canterbury,  on  the 
29th  Jime  1869,  James  Adams  and  Charles  Taaton, 
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u  representing  the  inhabitants  of  the  upper  half 
hoDdred  of  Chart  and  LongbriJge,  in  the  county 
€i  Kent,  were  tried  upon  an  indictment  which 
charged  the  said  inhabitants  wiih  permitting  one 
of  the  handled  bridges  to  be  out  of  repair. 

It  was  prored  to  the  satisfaction  of  the  jury  that 
the  bridge  in  question  was  situate  within  the  upper 
hslf  hundred  of  Chart  and  Longbridge,  that  it  was 
oat  of  repair  and  dangerous,  and  that  from  time 
immemorial  the  repairs  of  that  bridge  and  aU  other 
hmuired  bridges  within  the  upper  half  hundred 
hsd  always  been  done  at  the  expense  of  the  in- 
bsbitanfes  of  the  half  hundred,  out  of  a  hundred 
rate  made  and  leiied  in  the  said  upper  half 
bandrsd. 

Prima  Jade  erery  thing  was  proved  which  would 
entitle  the  Crown  to  a  verdict,  but  it  wae  contended 
on  the  part  of  the  defendants  that  since  the  High- 
way Act,  5  &  6  WilL  4,  c.  50,  hundred  bridges  are 
repairable  as  highways  by  the  parishes  in  which 
they  are  respectively  situate,  and  that  the  inhabit- 
snts  of  any  hundred  or  other  division  of  a  county 
are  no  longer  indictable  for  the  non-repair. 

The  jury  found  the  defendants  guilty,  and  the 
court  decided  upon  reserving  the  point* raised  for 
the  consideration  of  the  Court  for  the  Considera- 
tion  of  Crown  Cases  Reserved,  and  respited  the 
judgment  until  the  decision  shall  be  given. 

The  opinion  of  the  court  is  requested  upon  the 
following  question,  viz. : — 

Whether  a  public  bridge,  which  has  from  the  time 
whereof  the  memory  of  man  runneth  not  to  the  con- 
trary been  repaired  by  a  hundred,  is,  since  the 
statute  5  &  6  Will.  4,  c.  50,  not  repairable  by  the 
add  hundred  ? 

If  the  court  shall  be  of  opinion  that  it  is  repair- 
able by  the  hundred  the  verdict  is  to  stand  ;  if 
otherwise,  the  verdict  is  to  be  set  aside  and  a  ver- 
dict of  Not  Guilty  entered. 

Thomas  Stdbbham  Clabke, 
Chairman  of  the  above  Sessions. 

JBfroa,  for  the  defendants. — In  considering  this 
case,  it  is  necessary  to  regard  the  course  of  legisla- 
tion upon  the  subject  of  bridges.    Grenerally  speak- 
ing parishes  are  liable  for  the  repair  of  the  high- 
ways within    them,  but   in    the    case  of  bridges, 
county  bridges  (which  are  bridges  in  connection 
with  Uie  main  highways),  have  b^n,  from  time  im- 
memorial, repaired  only  by  the  county  rates,  while 
hundred  bridges,    or    bridges  in  connection   with 
bye-roads  or  highways  less  used,  have  been  by 
prescription  repairable  by  rates  on   the  hundreds, 
or  a  collection  of  parishes.    In  the  Highway  Act, 
18   Geo.  3,  c  78,  there  is  a  series  of  provisions 
giving  facilities  to  surveyors  of  the  highways  for 
getting  materials  for  the  making  and  repair  of 
highways.     That   statute    makes    no    mention  of 
bridges,  and  the  48  Geo.  8,  c.  59,  s.  1,  was  passed 
for  the  purpose  of  extending  those  provisions  to 
turreyors  of  county  bridges  (eo  nomine).    Then  the 
64  Geo.  8,  c.  90,  was  passed  to  extend  the  43  Geo.  8, 
c  59,  to  bridges  and  other  works  maintained  at  the 
expense  of  the  hundreds.     County  and  hundred 
bridges  are  also  spoken  of  Ceo  nomine)  in  the  55 
Geo.   8,  c.   148,  s.  5.     The  Legislature,  therefore, 
has  distinctly  recognised  the  two  classes  of  bridges. 
This  18  Geo.  8,  c.  78,  has  not  been  repealed,  so  far  as 
leUtes  to  bridges,  by  the  6  &  6  Will.  4,  c.  50. 

Reg.  V.  The  IfihdbitcmU  of  Merionethshire,  6  Q.  B. 

818; 
Reg.  V.  BrechnocJeshvre,  15  Q.  B.  813. 
Bj  the  5  &  6  Will.  4,  c.  50,  s.  5  (the  interpreta- 
tioii  clause)  it  is  enacted  that  in  the  construction  of 
that  Act  the  word  '*  highways'*  shall  be  understood 
to  mean  '*  all  roads,  bridges  {not  being  county  bridges), 
cmrriageways,  cartways,  horseways,  bridleways, 
footways,,  causeways,  churchways,  and  pavements." 
There  beings  then,  a  recognised  distinction  between 
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county  bridges  and  hundred  bridges;  hundred 
bridges  by  virtue  of  that  enactment  in  5  &  6  Will.  4, 
c.  50,  are  now  to  be  treated  as  highways,  and  are 
governed  by  the  5  &  6  Will.  4,  c.  50.  Then  the 
5  &  6  Will  4,  c.  50,  s.  21,  enacts  "  that  if  any  bridge 
shall  hereafter  be  built,  which  bridge  'shall*  be 
liable  by  law  to  be  repaired  by  and  at  the  expense  of 
any  county,  or  part  of  any  county,  then  and  in  such 
case  all  highways  leading  to,  passing  over,  and 
next  adjoining  to  such  bridge,  shall  be  from  time  to 
time  repaired  by  the  parish,  person,  or  body  politic 
or  corporate,  or  trustees  of  a  turnpike  road,  who 
were  by  law,  before  the  erection  of  the  said  bridge, 
bound  to  repair  the  said  highways :  Provided, 
nevertheless,  that  nothing  herein  contained  shall 
extend,  or  be  construed  to  extend  to  exonerate  or 
discharge  any  county,  or  any  part  of  any  county, 
from  repairing  or  keeping  in  repair  the  walls, 
banks,  or  fences  of  the  raised  causeways  to  any 
such  bridge,  or  the  land  arches  thereof."  Sections 
22  and  27  were  then  referred  to.  Section  62,  which 
prescribes  the  proceedings  by  which  highways 
repairable  by  any  persons  or  bodies  corporate,  rations 
tenuroBj  or  otherwise,  may  be  made  parish  high- 
ways, does  not  control  the  enactment  in  sect.  5. 
[Wilies,  J. — ^You  must  show  by  negative  evidence 
that  the  hundred  is  not  now  liable  to  repair  its 
bridges.]  It  is  contended  that  sect.  5  of  6  &  6  Will.  4, 
c.  50,  removes  the  liability  to  parishes  to  repair  hun- 
dred bridges  as  well  as  its  highways. 

Barrow  for  the  prosecution.— It  was  found  that 
the  bridge  had  always  been  repaired  by  the  inhabi- 
tants of  the  half  hundred.  It's  either  a  half  hundred 
bridge  or  a  county  bridge;  and  in  either  case  the 
5  &  6  Will.  4,  c.  50,  does  not  apply.  The  term 
county  bridge  has  no  real  meaning ;  it  only  means  a 
bridge  repairable  by  the  inhabitants  of  the  county. 
The  interpretation  clause  of  the  5  &  6  Will.  4,  c.  50, 
defines  ^* parish*'  to  mean,  among  other  things, 
<*  wapentiJce,  division,  or  any  other  place  or  district 
maintaining  its  own  highways."  Therefore,  if  the 
bridge  is  repairable  by  the  parish,  construing  parish 
by  the  interpretation  clause,  it  is  still  repairable  by 
the  wapentake,  division,  or  district  within  which  it 
is  situated.    [He  was  then  stopped.] 

BoviLL,  C.  J. — ^In  dealing  with  the  statute  5  &  6 
Will.  4,  c.  50,  we  must  consider  the  state  of  the  law 
previously  existing  to  which  it  has  reference.  Pre 
viously  there  was  one  set  of  statutes  regulating 
highways,  and  another  regulating  bridges.  The 
5  &  6  Will.  4,  c.  50,  was  an  Act  for  the  consolida- 
tion of  the  laws  relating  to  highways,  and  does  not 
refer  to  bridges.  That  Act  seems  to  relate  to  high- 
ways only  as  distinguished  from  bridges ;  but  by  the 
interpretation  clause  the  word  **  highways  "  is  to  be 
construed  to  mean,  among  other  things,  **  bridges 
not  being  county  bridges."  Now  it  is  contended 
that  under  that  clause  county  bridges  only  being 
excepted  by  it,  a  hundred  bridge  must  be  con- 
sidered as  part  of  the  highway.  The  words  "  county 
bridge"  is  not  a  term  known  to  the  law,  but  is 
merely  a  compendious  word  for  a  public  bridge.  It 
is  not  stated  in  the  indictment  that  this  was  a 
county  bridge,  or  that  there  was  any  liability  on  the 
inhabitants  of  the  county  to  repair  it.  There  may 
be  a  liability  on  the  part  of  the  inhabitants  of  the 
hundred,  or  a  division  of  the  county,  or  of  the 
inhabitants  of  a  county,  to  repair  a  bridge.  There 
is  no  4^fference  in  principle,  all  bridges  over  a  stream 
are  county  bridges  although  repairable  by  a  hundred 
or  division  of  the  county.  In  some  of  the  statutes 
a  distinction  is  made  between  county  bridges  and 
hundred  bridges  as  pointed  out  in  the  argument 
by  Mr.  Biron.  But  there  is  nothing  in  the  affir- 
mative enactments  of  the  5  &  6  Will.  4,  c.  50,  to  take 
away  the  Uability  of  persons  to  repair  a  highway 
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under  preTious  statatet,  and  there  is  no  reason  for 
holding  that  it  was  intended  to  take  away  the 
liability  to  repair  public  bridges,  which  particular 
divisions  of  a  county  were  liable  to  repair.  The 
oonyiction  will  therefore  stand. 

The  reiBt  of  the  Court  ooncurring, 

CJcnoiction  qffirmed. 


OOTJBT  OF  atTXEN'S  BSKOH. 

B«ported  by  T.  W.  BAUirDaas  and  J.  Bbovr.  Eaqjrs., 
Barriitera-at-Lftw. 

Wednesday,  April  27,  1870. 
Bbo.  v.  Thb  Inhabitakts  of   St.  Qbobos 

MiDDLBSSX. 

Poor  law — Order  of  removal—  Wife  of  a  foreigner  who 
has  no  place  of  settlement —  Chargeabifity  in  absence 
of  her  husband — Status  of  irremovabiuty  acquired 
before  marriage. 

The  pauper^  before  her  marriage,  obtained  the  stahu  of 
irremovability  in  the  parish  of  ii.,  by  residence.  Her 
husband  was  a  foreigner,  having  no  settlement,  and, 
whilst  he  was  absent  at  sea,  she  became  chargeable  to 
the  parish  of  A.,  where  she  continued  to  reside  after 
her  marriage.  An  order  having  been  obtained  for  her 
removal  to  the  itnion  of  B.,  wkuk  comprised  the  parish 
of  her  settlement : 

Held,  that  the  order  was  bad,  as  she  had  acquired  and 
retained  the  status  of  irremovability  in  the  parish 
of  A. 

This  was  a  case  stated  by  the  Middlesex  Sessions 
upon  an  appeal,  whereupon  an  order  of  remoyal  was 
quashed,  as  follows : — 

At  a  general  quarter  sessions  of  the  peace  holden 
in  and  for  the  county  of  Middlesex,  upon  an  appeal, 
wherein  the  guardians  of  the  poor  of  the  Stepney 
Union,  in  the  county  of  Middlesex,  were  appellants 
and  the  churchwardens  and  overseers  of  the  poor  of 
the  parish  of  St.  George-in-the-East,  in  the  said 
county,  were  respondents,  against  an  order  dated 
24th  Sept.  1868,  made  by  two  of  Her  Majesty's 
justices  of  the  peace  for  the  said  county,  for  the 
removal  of  Margaret  Schooler  and  ber  child,  aged 
four  months,  from  the  said  parish  of  St.  George- 
in-tbe-Bast,  to  the  said  Stepney  iTnion.  It  was 
ordered,  that  the  said  order  bo  quashed  on  the 
eronnd  of  the  irremovability  of  the  paupers,  sub- 
ject to  the  opinion  of  the  Court  of  Queen's  Bench 
on  the  following 

Cabb. 

The  said  Margaret  Schooler  is  the  wife  of  Samuel 
Schooler,  a  native  of  Boston,  in  the  United  States 
of  America  and  he  has  no  settlement  in  England. 

The  order  of  removal  was  therefore  founded  on 
the  maiden  settlement  of  tibe  pauper  in  the  parish 
of  Limehouse  in  the  Stepney  Union. 

The  pauper's  husband  earns  his  livelihood  as  a 
sailor.  She  was  married  to  him  on  7th  Oct.  1867, 
and  on  the  21st  of  the  same  month,  while  residing 
in  the  parish  of  St.  George,  he  left  her  there  and 
went  to  sea  in  the  usual  course  of  his  occupation  as 
a  sailor,  but  without  having  made  any  provision  for 
her  maintenance. 

In  the  month  of  May  1868,  she  became  charge- 
able te  that  parish,  and  continued  chargeable  to  3ie 
tahne  of  the  making  of  the  order  of  removal,  24th 
Sept.  1868,  at  whidi  time  her  husband  had  not  re- 
turned to  her,  but  he  returned  to  her  between  the 
date  of  the  order  and  the  time  of  the  appeaL 

The  pauper's  husband  had  not  at  the  date  of  the 
order  of  removal  himself  resided  in  the  parish  of 
St.  QeoTge  for  so  long  as  one  year. 

Previously  to  her  said  marriage,  the  pauper, 
Margaret  Schooler^  had  resided  in  the  said  parish  of 


St.  George  for  three  years  and  upwards,  snd  she  was 
at  that  time  irremovable  from  such  parish  by  reasoB 
of  her  residence  therein  under  the  provisions  of  the 
Acts9&  10Vict.c66,s.l;24&26  Vict.c55,  S.I; 
and  28  &  29  Vic.  c  79,  s.  8.  After  her  marriage  she 
continued  to  reside  in  such  parish  up  to  the  date  of 
the  order  of  removal,  and  she  would,  if  she  had 
remained  a  feme  sole,  have  then  been  irremovable 
from  the  said  parish  by  virtue  of  such  residence. 
The  i^>pellants  contended  that  as  the  said  hnaband 
of  the  said  Margaret  Schooler  was  a  foreigner 
without  any  settlement  or  place  to  which  he  could 
be  removed,  the  said  Margaret  Schooler  was  not  ia 
his  absence  removable  from  the  said  parish  of  St 
George,  as  she  had  herself  acquired  a  status  cf 
irremovability  by  residence  therein.  And  further, 
that  as  whenever  her  husband  was  present  with  her 
they  would  boUibe  irremovable,  she  was  also  irremov- 
able in  his  absence  until  his  death  or  deeerUon. 

The  respondents  contended  that  the  said  Margaret 
Schooler,  whilst  she  remained  a  married  woman, 
lost  the  status  of  irremovability  which  she  had 
acquired  by  residence  as  Kfeme  sole,  and  that  as  her 
husband  had  not  acquired  a  status  of  irremovability 
by  residence  under  the  provirions  of  the  said  statotes 
she,  in  his  absence,  was  removable  to  her  maiden 
settlement. 

The  court  of  quarter  sessions  decided  in  favour 
of  the  appdlants,  and  quashed  the  said  order  of 
removal,  on  the  ground  ol  the  irremovability  of  the 
paupers. 

The  question  for  the  opinion  of  the  Court  of 
Queen's  Bench  is,  whether  the  said  pauper  and  her 
child  were,  under  the  circumstanoe  above  stded, 
irremovable  from  the  said  parish  of  St.  George.  If 
the  court  rtiall  answer  this  question  in  the  aJBrma- 
tive,  the  order  of  sessions  is  to  be  ooolirmed  ;  but  if 
in  the  negative,  the  said  order  of  sessions  is  to  be 
quashed,  and  the  said  order  of  removal  is  te  be  oon- 
nrmed. 

By  the  9  &  10  Vict  c  66^  s.  1,  it  is  enacted— 

That  from  and  after  the  pusiiig  of  this  Aet  no 
shall  be  remoTed,  nor  shall  any  iramuit  be  granted 
remoTal  of  any  powm  from  any  pariah  m  alileh 
person  shall  have  resided  tox  five  yean  (now  one  year), ) 
Before  the  application  for  the  warrant 

By  the  proviso  in  sect  I  of  the  II  &  12  Viat 
c  11 1,  it  is  enacted— 

niat  whenever  any  person  should  have  a  wUe  or  chiUna, 
havinir  no  other  settlement  than  Ids  or  her  own,  such  wife 
and  Children  shall  be  remoyable  from  any  pariah  or  plaee 
from  which  he  or  she  would  be  removaUe,  notwithatniwhig 
sny  proTieions  in  the  said  recited  Act,  and  aboold  ae*  te 
removaUe  by  roasop  of  any  piroviskMi  in  the  aald  rseitsd 
Act. 

Teller  appeared  for  the  appellants. — ^The  pauper 
having  acquired  the  status  of  irremovability  before 
marriage,  it  was  not  thereby  a£fected  inasmuch  as 
her  husband  had  no  settlement  himself,  nor  had  he 
acquired  anywhere  the  status  of  irremovability. 
The  marriage  would  not  destroy  the  irremovabili^, 
it  merely  suspended  it  If  she  had  married  an 
Englishman  she  would  have  acquired  his  settle- 
ment, but  as  her  husband  in  the  present  case  was 
not  an  Englishman  and  had  no  settlement  she  falls 
back  upon  her  own  settlement,  and  her  status  of 
irremovability  attaches.    He  cited 

Beg.  V.  CoUingham,  7  B.  &  C.  615 ; 

Beg.  V.  8i.  Bepulchre,  28  L.  J.  187.  M.  C. ; 

Beg.  V.  GiosBop,  12  Q.  B.  117 ;  17  L.  J.  171,  ILC. 

Poland  and  Pofnter,  for  the  respondents. — ^Hm 
fact  of  her  marriage  destroyed,  or  at  least  son 
pended,  her  status  of  irretnovability.  rBi.ACK- 
BURir,  J. — When  her  husband  is  %rith  her  she 
cannot  be  removed,  but  here  he  is  away.]  Tlw 
whole  theory  of  irremovability  is  founded  upon  the 
position  occupied  by  the  head  of  the  family.  If  the 
husband  is  irremovable  so  is  the  wife,  and' she  is  not 


the 


MAGISTRATES^  CASES. 


871 


QBO 


Rbo.  r.  LiyBSBT  and  othbrs. 


[Q.  B. 


M  when  he  is  not  so.  Dating  the  wife*8  coverture 
bcr  status  cannot  be  considereJ.  [Blackcurn.  J. 
—Bat  yon  really  are  considering  it,  for  you  are  re- 
DOfiDg  her  to  her  maiden  settlement.]  During 
oorertnre  we  can  ohly  look  at  the  status  of  the  hus- 
bsod,  ind  if  he  has  no  settlement  or  status  of  irre- 
moTsbility,  the  wife  can  be  remoTed  to  her  maiden 
lettlement. 

Reg, T.  MuchHooU,17  Q. B.  548;  21L.1. 1,M.C. 

Blackbcsii,  J.—ThoQgh  Ihe  Legislature  has 
oertiinly  used  language  as  though  its  intention  was 
to  disguise  its  meaning,  I  think  that  the  sessions 
bsTe  oome  to  the  right  conclusion.  If  the  husband 
and  wife  were  liring  together  they  could  not  be  re- 
moved if  the  husband  had  no  place  of  settlement, 
or  if  he  were  remoyable  his  wife  would  be  rerooyable 
irith  him.  Now  the  question  upon  reading  the  Ist 
section  of  the  9  &  10  Vict.  c.  66,  and  the  protiso  in 
the  1st  section  of  the  11  &  12  Vict.  c.  1 1  Ms,  What 
k  the  meaning  of  the  Legislature  ?  Has  the  pauper 
lived  in  the  respondents'  parish  to  gain  the  status 
of  irremovability  ?  In  the  present  case  the  pauper 
bad  acqnirtrd  that  status  before  her  marriage,  and 
Reg  V  Ghssop,  shows  that  that  status  may  be  joined 
to  her  after  residence  as  a  widow.  Well,  then,  here  . 
tHe  woman  has  i^ided  for  more  than  a  year  in  the ' 
respondents'  parish.  She  marries  and  continues  to 
rende  in  the  same  parish.  It  is  then  said  that  she 
fan»within  the  proviso  of  the  lift  12  Victc.  Ill,  8.1, 
hMsmuch  ai  her  husband  has  not  resided  there  the 
requisite  time,  and  that  she  is  therefore  not  irre- 
movable. But  I  think  as  her  husband  is  not  living 
with  her  her  status  of  irremoTability  is  resumed, 
and  that  no  order  could  be  made  for  her  removal. 

MjujiOr  and  Hahmbh,  JJ^  concurred 


Wednuday,  May  4,  1870. 
Rbo.  v.  Liybsmt  ahd  othbbs. 

LeoeBing^  fv^  streeU  not  being  highways — 11  4"  ^^ 
VicL  c  63  iPuUic  Health  Act),  e.  69—26  &  27  Vict, 
c  70,  a.  10,  suUectione  1  and  8. 

By  etti.  €&  of  the  Pubiie  Health  Act  1848  (11  fr  1^ 
Viet,  c.  esy,  **  in  eaee  axypreeent  or  future  street  not 
benga  highway  "  (which  ie  construed  by  a  subsequent 
Act  to  wseoM  any  highway  repairable  by  Uie  inhabitants 
at  hrgeiy,  *^  be  not  eemired^  levelledj  ^.,  to  the  satie- 
Jaetion  of  the  heal  board  of  healthy  such  board  m*iy, 
by  nodes  m  writing  to  the  reqteetive  owners  or  occa- 
piera  of  the  premtees  fionting,  adjoining^  or  abutting 
upon  mek  parte  thereof  as  may  require  to  be  uwered 
ItmOody  ^.,  reguire  them  to  sewer,  level,  ^.,  Ute 
JOBM,  ^,  and  if  euch  notice  be  not  complied  with,  the 
said  had  board  may,  ij  they  think  Jit,  execute  the 
works  mentioned  or  referred  to  therein  f  and  the  ex- 
peneee  imeurred  by  them  in  so  doing  shall  be  paid  by 
the  owners  in  default  according  to  the  frontage  of 
their  respeetioe  premises^  and  in  iuch  proportion 
as  ekall  be  settled  by  their  surveyor,  or  in  case  of  die- 
pute  by  arbitration,^* 

By  the  2^  ^27  Vict,  c  70  {enabling  the  Public  Works 
Loan  Commissioners  to  lend,  and  local  boards  in 
certain  counties  to  borrow  money  Jor  the  purpose  of 
providing  work  far  the  Unemployed  manufacturing 
e&uMs),  seeL  10,  sect,  69  of  die  Public  Health  Act 
1848,  and  sect.  M  of  the  Local  Government  Act 
1858,  are  incorporated.  By  sub-sect.  1  of  sect.  10 
it  is  enacted  that  '*  the  notice  required  to  be  given, 
prior  to  the  execution  of  such  works  by  the  local 
board,  may  be  in  the  form  prescribed  by  the  Local 
Government  Amendment  Act  1861  ;*'  and  by  aub- 
eect.  3,  '*  any  person  to  whom  such  notice  as  aforesaid 
bag  been  given  may,  before  the  expiration  of  the 
period  limited  for  the  execution  of  the  works,  object 


to  the  execution  qf  the  works  in  the  manner  sped' 
fied,**  ^c,  and,  "in  dtfault  of  giving  the  notice 
lastly  required  it  shall  not  be  competent  Jor  such  per- 
son  to  question  the  vaKdity  of  any  rate  or  charge 
mad«  by  the  /oca/  board,  for  defraying  or  securing 
the  expenses  incurred  by  them  in  executing  such 
works,  except  on  the  ground  that  the  same  have  not 
been  executed  in  conformity  with  the  plan,  section, 
specification,  or  estimates  thereof," 

Held  {MeBor «/.,  dissentiente),  thcU  an  owner  on  whom 
notice  to  level,  jv,,  under  the  said  Acts,  had  been 
served,  and,  who  had  not  given  notice  of  objection^ 
was  estopped  Jrom  shewing  that  the  street  in  ques' 
tion  was  a  highway  repairable  by  the  inhabitants  at 
large* 

Special  case  stated  for  the  opinion  of  the  Court 
of  Queen's  Bench  by  the  court  of  quarter  sessions 
of  the  county  of  Lancaster,  upon  an  appeal  against 
an  order  made  by  iustices  in  petty  sessions  at  Over 
Darwen,  on  the  20th  May  1869,  for  the  appellants  to 
pay  to  the  respondents  the  sum  of  66/.  19s.  Id.  for 
paving,  sewering,  Ac,  a  road  within  the  township  of 
Over  Darwen,  in  the  county  of  Lancaster,  called 
Tack-row  Back,  and  18/.  Hs.  lOd.  for  the  respon- 
dents' costs  of  proceedings  before  the  justices.  The 
court  of  quarter  sessions  confirmed  the  said  order. 

1.  The  appellants  are  the  owners  or  occupiers  of 
land  fronting,  adjoining,  or  abutting  upon  a  street 
called  Tack-row  Back,  situate  within  the  district 
of  the  local  board  of  health  of  Over  Darwen. 

2.  The  respondents  are  the  local  board  of  health. 

5.  The  respondents  in  or  about  the  month  of 
Dec.  1868,  and  after  the  passing  of  the  Public 
Works  r  Manufacturing  District)  Act  1868,  pre- 
pared a  list  in  writing  of  work  required  to  be  exe- 
cuted in  the  said  district,  in  exercise,  inter  alia,  of 
the  powers  contained  in  sect.  69  of  the  Public 
Health  Acts  1848  and  1868,  including  in  the  said 
lists  the  paving,  &c.,  of  Tack-row  Back  aforesaid. 
The  respondents  duly  submitted  the  same  to  the 
public  works  loan  commissioners,  together  with  proper 
^ans,  specifications,  and  estimate  in  that  behalf. 
The  said  commissioners  duly  approved  the  same,  and 
out  of  the  money  at  their  disposal  granted  a  loan 
to  the  respondents  upon  security,  according  to  the 
said  Act,  of  84,000/1  for  the  purposes  aforesaid. 

4.  Upon  such  grant  being  made,  the  notice  re- 
quired to  be  given  prior  to  the  execution  of  the  said 
works  was  given  in  the  form  prescribed  by  the 
Local  QoTemment  Amendment  Act  1861,  or  to  the 
like  effect  by  the  respondents  to  the  appellants,  and 
was  served  by  being  delivered  at  the  place  of  resi- 
dence or  business  of  the  appellants. 

6.  Specifications  and  estimates  of  the  said  works 
duly  certified  by  the  surveyor  of  the  respondents  were 
deposited  for  inspection,  with  the  plans  and  sections, 
in  the  manner  required  by  the  Local  Government 
Act  1858,  and  Amendment  Act  1861,  and  the  said 
estimate  showed  the  proposed  apportionment  of  the 
expenses  of  the  said  works  in  respect  of  the  pro- 
perties of  the  different  persons  affected  thereby. 

6.  No  objection  was  made  by  the  appellants  to 
the  execution  of  the  said  works  in  the  manner  in 
the  said  specification  and  estimates  specified,  or  to 
the  proposed  apportionment  of  the  said  expenses, 
and  no  notice  in  writing  was  at  any  time  given  by 
the  appellants  to  the  respondents  of  any  matters 
being  objected  to  in  the  premises. 

7.  The  appellants  did  not  execute  the  aald  works 
within  the  time  limited  in  the  said  notice,  and  upon 
such  default  the  said  works  were  executed  by  the 
respondents  in  conformity  with  the  plans,  sections, 
and  specifications,  and  at  a  cost  within  the  amount 
of  the  said  estimates  thereof. 

8.  Demand  of  repayment  of  the  expenditure  so 
incurred  by  the  board  was  duly  mude,  but  the 
appelUnts  not  paying  the  same,  the  reapondentd 
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duly  instituted  prooeediogs  before  the  justices  for 
recoYery  thereof,  and  obtained  the  order  appealed 
against. 

9.  The  appellants  contend  that  they  are  not  liable 
to  pay  any  portion  of  the  said  expenses,  or  of  the 
costs  of  the  said  proceedings  before  the  justices  at 
Over  Darwen,  on  the  ground  that  the  said  street  is 
a  highway  repairable  by  the  inhabitants  at  large. 

10.  The  appellants,  at  the  proceedings  before  the 
justices,  and  also  on  the  hearing  of  the  said  appeal, 
proposed  to  call  eyidence  to  show  that  the  said  street 
or  highway,  called  Tack-row  Back,  was  a  highway 
repairable  by  the  inhabitants  at  large. 

11.  The  justices  below  and  the  quarter  sessions 
respectiyely  decided  that  such  evidence  was  inad- 
missible upon  the  ground  that  under  the  10th  section 
of  the  said  *' Public  Works  (Manufacturing  Dis- 
tricts) Act  1868,"  it  was  not  competent  to  the 
appellants  to  question  the  validity  of  the  charge  by 
the  respondents  for  defraying  the  expenses  incurred, 
by  them  in  executing  the  said  works  as  aforesaid, 
except  on  the  ground  that  the  same  had  not 
been  executed  in  conformity  with  the  plans, 
sections,  specifications,  or  estimates  thereof. 

The  question  for  the  opinion  of  the  court  is 
whether  such  evidence  was  properly  rejected. 

Leresche  and  Watson  for  the  respondents. — The 
evidence  was  properly  rejected.  By  the  26  &  27 
Vict.  c.  70,  Public  Works  (Manufacturing  Districts) 
Act  1868,  the  Commissioners  of  the  Treasury  are 
empowered  to  place  certain  sums  of  money  at  the 
disposal  of  the  Public  Works  Loan  Commissioners 
to  be  advanced  by  way  of  loan  to  (amongst  other 
public  bodies)  local  boards  under  the  Local  Govern- 
meni  Act  1858,  for  the  purpose  of  enabling  them  to 
provide  work  in  certain  counties  for  the  unemployed 
manufacturing  and  labouring  classes.  By  the 
11  &  12  Vict.  c.  68  (Public  Health  Aot  1848),  s.  69, 
where  any  street  not  being  a  highway  (which  term 
by  the  15  &  16  Vict.  c.  42,  s.  18,  is  construed  to 
mean  any  highway  repairable  by  the  inhabitants  at 
large)  is  not  sewered,  levelled,  paved,  flagged,  and 
diannelled  to  the  satisfaction  of  the  local  board,  the 
board  may,  by  notice  in  writing  to  the  respective 
owners  or  occupiers  of  the  premises  fronting,  ad- 
joining, or  abutting  upon  such  parts  thereof  as  may 
require  to  be  sewered,  &c.,  require  them  to  sewer, 
Ac,  the  same  within  a  time  specified  in  the  notice : 
and  if  the  notice  be  not  complied  with  the  local 
board  may  execute  the  works  mentioned  or  referred 
to  therein ;  and  the  expense  incurred  by  them  in  so 
doing  shall  be  paid  by  the  owners  in  default,  accord- 
ing to  the  frontage  of  their  respective  premises,  and 
in  such  proportion  as  shall  be  settled  by  their  sur- 
veyor, or  in  case  of  dispute  as  shall  be  settled  by 
arbitration  in  the  manner  provided  by  the  Act; 
and  such  expense  may  be  recovered  from  the  last- 
mentioned  owner  in  a  summary  manner,  or  the  same 
may  be  declared  by  order  of  the  board  to  be 
private  improvement  expenses,  and  be  recover- 
able as  such  in  manner  by  the  Act  provided. 
The  above  section,  and  also  sect.  88  of  the  21  &  22 
Vict.  c.  98  (Local  Government  Act  1858),  are  in- 
cluded in  sect.  10  of  the  26  &  27  Vict.  c.  70,  which 
by  sub-section  1  enacts  that  the  notice  to  be  given 
prior  to  the  execution  of  such  works  by  the  local 
DCMffd  or  local  authority  may  be  in  the  form  pre- 
scribed by  the  Local  Government  Act  1861  (24  &  26 
Vict.  0.  61),  or  to  the  like  effect,  and  shall  be  served 
as  therein  provided.  By  sub-section  2  specification 
and  estimates  of  the  works  certified  by  the  surveyor 
of  the  local  board  or  local  authority  shall  be  depo- 
sited for  inspection  with  the  plan  and  sections  in  the 
manner  required  by  the  Local  Government  Act 
(1858)  Amendment  Act  1861 ;  and  when  the  works 
affect  the  property  of  more  than  one  person,  the 
estimates  shall  show  the  proposed  apportionment  of 


the  expenditure  of  the  works  in  respect  of  such  pro- 
portions. By  sub-section  8  any  person  to  whom 
such  notice  as  aforesaid  has  been  given  may,  before 
the  expiration  of  the  period  limited  thereby  for 
the  execution  of  the  works  mentioned  therein,  ob- 
ject to  the  execution  of  such  works  in  the  maoner 
specified,  and  to  the  proposed  apportionment  of  the 
expenses  of  executing  the  same,  and  may  gi?e 
notice  in  writing  within  the  period  aforesaid,  to  the 
local  board  or  local  authority  of  the  matter  objected 
to.  In  default  of  giving  the  notice  lastly  required, 
it  shall  not  be  competent  for  such  person  to  ques- 
tion the  validity  of  any  rate  or  charge  made  by  the 
local  board  or  local  authority  for  defraying  or 
securing  the  expenses  incurred  by  them  in  executing 
such  works,  except  on  the  ground  that  the  same  have 
not  been  executed  in  conformity  with  the  plan,  sec- 
tion, specification,  or  estimates  thereof;  and  by 
sub-section  4,  in  case  of  notice  of  objection  ss 
aforesaid,  the  local  board  or  local  authority 
may  thereupon  require  that  the  several  matters 
objected  to  shall  be  referred  to  arbitration  in  the 
manner  prescribed  by  the  Public  Health  Act  1848, 
before  they  proceed  to  execute  the  works  in  ques- 
tion. The  effect  of  sub-sect.  8  of  sect.  10  of  the 
26  &  27  Vict,  c  70,  coupled  with  the  other  enact- 
ments, is  that  the  respondents  having  per- 
mitted the  local  board  to  incur  this  debt  to 
the  Public  Works  Loan  Commissioners  without 
objection,  are  now  estopped  from  setting  up 
that  the  street  in  question  was  a  highway  re- 
pairable by  the  inhabitants  at  large.  [Black- 
burn, J. — It  is  desirable,  if  possible,  to  ^ve  effect 
to  sub-sect  8,  but  it  seems  very  difficult  to  do  so. 
In  dealing  with  a  highway  repairable  by  the  in- 
habitants at  large,  under  sect.  69  of  the  PuUic 
Health  Act  1848,  the  local  board  seem  to  have  acted 
ultra  vires.']  It  is  contoided  that  under  sub-sect.  10 
the  notice  of  objection  should  nevertheless  haie 
been  given  in  order  that  the  local  board  might  not 
be  misled  as  to  the  money  tu  be  borrowed,  and  for 
which  they  are  responsible.  The  notice  might  have 
been  in  these  or  similar  words :  **  I  object  to  yoa 
charging  me  with  the  proposed  expenses  relating  to 
this  street,  because  it  is  one  repairable  by  the  in- 
habitants at  large."  Had  this  been  done,  the  kcsl 
board  might  have  taken  the  means  for  aecniiog 
themselves  provided  by  sub-sect.  4. 

HoOeer,  Q.  C,  for  the  appellanto. — It  was  incum- 
bent upon  the  local  board,  before  exercising  thdr 
borrowing  powers,  to  ascertain  the  legality  of  the 
proposed  mode  of  expenditure,  and  whatever  may 
have  been  the  intention  of  the  Legislature  it  is 
clear  that  the  notice  required  under  sab-sect.  8 
cannot  extend  to  the  present  case.  The  local  board 
are  bound  by  the  language  of  the  enactment,  and  to 
extend  its  signification  in  the  manner  contended  for 
the  court  must  add  to  instead  of  construing  the 
words  employed.  It  is  clear  that  the  question  u 
to  whether  a  street  be  or  be  not  repairable  by  the 
inhabitants  at  large,  is  one  which  cannot  be  made  the 
subject  of  arbitration.  Bailey  r.  fFi/b'woji,  38L.J. 
161,  M.  C,  and  Parkinson  (app.)  v.  T^e  Mayar^  ffc^ 
0/ Blackburn  (resps  ),;88  L.  J.  119,  show  that  even 
when  the  local  board  perform  works  within  their 
jurisdiction  they  cannot  recover  the  expenses  if  the 
notice  to  the  owners  be  imperfect. 

Blackburn,  J. — In  this  case  we  have  to  pat  sn 
interpretation  upon  a  most  obscure  Act  of  Pariia- 
ment,  and  the  question  for  us  is  whether  the  terms  of 
the  enactment  in  question  can  be  extended  so  as  to 
enable  us  to  carry  out  the  intention  of  the  Legis- 
ture.  Undoubtedly  sect.  69  of  the  Public  Health 
Act  1848,  has  reference  only  to  streets  which  are  not 
"highways,"  which  term  by  a  subseqaent  Act  is 
interpreted  to  mean  streets  repairable  by  the  inhala- 
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tants  At  large;  but  we  must  see  how  far  this  is 
affected  by  the  subsequent  euactment.  By  sub-sect. 
8  of  sect.  10  of  26  and  27  Vict  c  70,  in  default  of 
giying  notice  of  objection  to  the  execution  of  the 
proposed  works,  it  is  not  competent  to  the  owner  to 
question  the  yalidity  of  the  rate  or  charge  made  by 
the  local  board  for  defraying  or  securing  the  ex- 
penses incurred  in  their  execution,  ''except  upon 
the  ground  that  the  same  have  not  been  executed  in 
conformity  with  the  plan,  section,  specification,  or 
estimates  thereof."  The  question  then  is  how  far 
these  words  operate  to  extend  the  range  of  ob- 
jections necessary  to  be  made  by  an  owner  desiring 
to  protect  himseif  from  charges  proposed  to  be  made 
upon  his  property ;  and  I  have  arriTed  at  the  con- 
dosion  that  although  under  sect  69  of  the  Public 
Health  Act  1848  standing  alone,  it  would  not  be 
incombent  upon  him  to  object  when  the  local  board 
gire  notice  of  their  intention  to  execute  works 
entirely  beyond  their  jurisdiction,  yet  nerertheless 
where  he  does  not  so  object,  the  words  of  sub-sect.  3 
most  be  taken  as  restricting  his  powers  of  questioning 
the  ralidity  of  the  rate  or  charges  to  be  made  only 
in  the  cases  therein  specified ;  and  that  the  justices 
were,  therefore,  right  in  excluding  evidence  that  the 
street  in  question  was  a  highway  repairable  by  the 
inhabitants  at  large. 

BfsLLOB,  J.— Upon  this  question  I  am  unable  to 
airiTe  at  the  same  conclusion  with  the  other  mem- 
oers  of  the  court.  It  is  clear  that  the  Public 
Health  and  Local  Qovernment  Acts  authorised 
local  boards  to  execute  these  sort  of  works,  and  to 
charge  the  owners  only  in  streets  not  being  high- 
ways, that  is  not  repairable  by  the  inhabitants  at 
Urge.  Such  being  the  law  up  to  the  passing  of 
(he  26  &  27  Vict  c  70,  the  question  is  how  far  that 
Act  operates  to  alter  or  extend  the  liabiliiies  of 
owners,  aud  unless  it  does  so,  it  is  manifest  that 
there  is  nothing  to  justify  the  decision  at  which  the 
jostices  hare  arrived.  Now  by  sect.  8  of  the  latter 
Act,  ^such  loans  may  be  made  for  the  purposes  of 
any  permanent  works  which  the  local  board  ob- 
taining the  loan  is  authorised  to  execute  under  the 
powers  of  the  Local  Qovernment  Act  1858  '*  (which 
by  implication  must  extend  to  the  Public  Health 
Act  1848)  "or  this  Act,  or  (as  the  case  may  be), 
which  the  local  or  other  authority  obtaining  the 
loan  is  authorised  to  execute  under  the  powers  of 
any  local  Act,  or  this  Act,  or  otherwise,"  and  it 
seems  to  me  that  the  true  construction  of  this  is  that 
the  last  Act  must  be  taken  as  incorporating  the 
previous  Acts  as  they  stand,  and  not  in  any  way 
departing  from  or  adding  to  the  existing  law.  This 
farther  appears  from  sect.  10  of  the  same  Act, 
whichy  with  respect  to  works  to  be  executed  by 
virtue  thereof  under  sect.  69  of  the  Public  Health 
Act  1848,  and  the  Local  Government  Act  1858,  pro 
vides  that  *'  the  notice  required  to  be  given  prior 
to  the  execution  of  such  works  by  the  local  board 
or  local  authority  may  be  in  the  form  prescribed  by 
**  The  Local  (Government  Amendment  Act  1861,  or 
to  the  like  effect;"  and  then  comes  sub-sect.  3, 
onder  which  ''  any  person  to  whom  such  notice  as 
aforesaid  has  been  given,**  &c.,  **  may  object  to  the 
execadon  of  the  works  in  the  manner  specified, 
and  the  proposed  apportionment  of  the  expenses  of 
executing  the  same."  It  seems  to  me,  therefore, 
that  we  cannot  affirm  the  decision  of  the  justices 
without  importing  into  the  case  some  other  form  of 
notice  essentially  different  from  that  prescribed  by 
the  earlier  and  adopted  by  the  latest  of  these  Acts, 
and  that  if  the  intention  of  the  Legislature  were 
that  contended  for,  they  have  not  used  the  neces- 
sary words  for  carrying  it  into  effect. 

Havmbn,  J.— It  is  with  the  greatest  difficulty 
tiiat  I  have  been  enabled  to  arrive  at  a  conclusion 


upon  this  question ;  but  I  nevertheless  think  for 
the  reasons  given  by  my  brother  Blackburn  that  the 
justices  were  right  in  rejecting  the  proposed  evi- 
dence. 

Judgment  for  the  rupondenti. 


Saturday^  May  7,  1870. 
Allen  (app.)  v.  Thoxpson  (resp.) 

Qamt — Uting  snares  on  Sunday — I  ff  2  WUL  4 

Cm  82,  s.  8. 

The  Zrd  section  of  I  j-  2  Will  4.  c.  82,  enacts  that  "*  if 
any  person  whatever  shall  fdU  or  take  any  game,  or 
use  any  dog,  gun,  net,  or  other  engine  or  instrument,  for 
the  purposn  ofkilUng  or  taking  any  game  on  a  Sunday 
or  Christmas  Day,  such  person  shall,  on  conmction 
thereof,**  be  Habie  to  a  penalty. 

On  Saturday,  the  lith  Au^.  last,  the  appellant,  who  had 
an  excise  license  for  killing  game,  w<u  seen  setting 
snares  on  land  over  which  he  had  the  right  of  sport* 
ing.  There  was  no  evidence  to  show  that  he  was 
there  on  Sunday  the  \5di,  but  the  respondent  went  to 
the  olace  on  that  day,  saw  fifty  or  sixty  snares  set 
reaay  to  catch  grouse,  and  found  dead  grouse  caught  in 
two  snares. 

Upon  an  information  laid  against  the  appeUani  under 
the  above-mentioned  section,  charging  that  he,  ^*  on  the 
I6th  Aug.  {being  Sunday)  ....  aid  ....  urUaw- 
fully 'use  certain  engines  or  instruments,  to  wit,  knares 
for  the  purposes  of  taking  game,**  the  justices  convicted 
and  fined  him : 

Held,  that  the  justices  were  right  in  so  doing* 

Case  stated  by  justices  of  the  North  Biding  of 
Yorkshire  under  20  &  21  Vict.  c.  48. 

An  information  was  laid  by  the  respondent,  under 
1  &  2  Will.  4,  c.  82,  s.  8,  charging  that  the  appellant 
on  the  15th  day  of  August  (being  Sunday),  at  the 
township  of  Bainbridge,  in  the  said  North  Biding, 
did  then  and  there  unlawfully  use  certain  engines 
or  instruments,  to  wit  snares,  for  the  purpose  of 
then  and  there  killing  game,  to  wit  grouse,  in  an 
allotment  there  situate,  in  the  occupation  of  Christo- 
pher Percival. 

At  the  hearing  it  was  proved  on  the  part  of  the 
respondent  and  found  as  a  fact  that  the  appellant 
was  setting  snares  on  the  18th  and  14th  days  of 
August,  in  an  allotment  or  pasture,  in  the  township 
of  Bfunbridge.  There  was  no  evidence  to  show 
that  the  appellant  was  there  on  the  15th  August, 
but  the  respondent  went  into  the  allotment  on  that 
day  and  saw  fifty  or  sixty  snares  set  ready  to  catch 
grouse,  and  found  two  dead  grouse  caught  in  the  two 
snares. 

It  was  contended  on  the  part  of  the  appellant 
that  the  setting  of  the  snares  on  the  ISth  and  14th 
of  Aug.,  and  not  going  on  the  land  to  examine  them 
on  the  I5th  Aug.,  was  not  such  a  user  as  is  contem- 
plated by  the  8rd  section  of  1  &  2  Will.  4,  c.  82. 

It  was  also  contended  on  the  part  of  the  appel* 
lant  that  a  snare  or  piece  of  wire,  such  as  was 
found  set  by  the  respondent,  is  not  an  engine  or 
instrument  within  the  meaning  of  the  above  section. 

It  was  admitted  that  the  appellant  had  a  proper 
excise  licence  for  killing  game,  and  also  that  the 
appellant  had  the  consent  of  the  owner  and  occupier 
of  the  land  to  sport  over  it. 

The  justices  connoted  the  appellant,  and  adjudged 
him  to  pay  a  fine  of  5s.,  and  XL  45.  6d!.  costs. 

The  questions  for  the  court  were  : — 

First.  Whether  it  is  an  offence  against  the  third 
section  of  1  &  2  Will.  4,  c.  82,  to  set  snares  on  a 
Saturday  (or  any  other  day  except  Sunday),  and 
allow  them  to  remain  set  so  as  to  catch  or  entrap 
grouse  on  a  Sunday ;  and 
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Second.  Whether  a  snare  is  an  engine  or  instru- 
ment within  the  meaning  of  the  said  section  of  the 
said  Act. 

The  respondent  did  not  appear. 

Holker,  Q.G.  (Macdonald  with  him)  for  the  appel- 
lant.—The  conviction  was  wrong.  A  snare  is  not  "an 
engine  or  instrument "  within  the  meaning  of  the 
statute.  The  3rd  section  enacts  "  that  where  any 
person  shall  kill  or  take  any  game,  or  use  any  dog, 
gun,  net,  or  other  engine  or  instrument  for  the  pur- 
pose of  killing  or  taking  game  on  a  Sunday,**  he 
shall  be  liable  to  a  penalty.  The  person  using  a 
dog,  gun,  or  net  must  have  a  kind  of  manual  control 
over  them,  not  so  with  respect  to  a  snare,  which 
differs  from  a  net  in  the  manner  in  which  it  acts,  and 
is  not  therefore  ejusdem  generis.  [Blackburn,  J. — 
There  are  draw  nets  and  stake  nets,  but  the  ordi- 
nary use  of  a  net  is  to  set  it,  and  then  the  game 
runs  into  it.  How  then  does  it  differ  in  opera- 
tion from  a  snare?]  Then  as  to  the  meaning 
of  the  word  "use,**  this  section  of  the  Act 
was  framed  to  aid  the  kee|Hng  of  the  Sab- 
bath. [Mbllor,  J. — It  is  to  prevent  agricul- 
tural labourers  rambling  over  the  country  on  their 
day  of  leisure  and  snaring  g^me.]  But  this  is  not 
the  case  of  a  poacher,  for  the  appellant  had  a  licence 
to  take  game,  and  it  was  on  his  own  land.  All  the 
words  of  the  section  point  to  an  actaal  manual  user 
of  the  means  whereby  the  game  is  killed,  the  person 
heing  present,  **If  any  person  shall  kill  or  take 
game."  [Mellor,  J. — Sect  8  not  only  applies 
to  killing  game  on  Sunday,  but  also  in  close 
time.]  (a.)  [Blackburn,  J. — It  would  be  difficult 
to  say  that  if  a  snare  was  set  on  Saturday 
night  and  game  got  into  it  on  Sunday,  that 
the  person  setting  it  did  not  kill  the  game  on 
Sunday.  Lush,  J. — You  say  he  does  not  use  it 
when  he  walks  away  from  it;  then  he  never  uses  it 
at  all  ?]  Only  when  he  is  watching  it.  He  puts  it 
down  intending  it  to  catch  game,  not  to  catch  game 
solely  on  Sunday.  He  cannot  be  expected  to  go  and 
take  a  number  of  snares  up  every  Sunday,  and  have  to 
replace  them  on  Monday  morning.  [Blackburn,  J. 
— The  statute  says  he  must  do  so.  He  would  be 
bound  to  do  so  in  close  time.]  There  is  analogy  be- 
tween this  section  and  the  Lord's  Day  Act.  Would 
a  fisherman  be  liable  for  having  his  nets  down  on  Sun 
day,  or  a  miller  for  not  stopping  his  mill  ?  [Black- 
burn, J.^The  wording  of  this  statute  is  different, 
and  not  analogous  to  the  Lord's  Day  Act.  Although 
Sunday,  Christmas  Day,  and  close  time,  are  brought 
together  very  oddly,  still  I  do  not  see  why  this  sec- 
tion should  not  be  treated  as  one  for  the  preserva- 
tion of  Sunday.]  The  appellant  was  doing  what  he 
had  a  perfect  right  to  do  on  his  own  land. '  Is  there 
a  desecration  of  the  Sabbath  in  merely  allowivg  the 
snares  to  remain  down  on  Sunday  ?  He  must  be 
supposed  to  have  been  behaving  in  a  decent  way  all 
Sunday.  In  order  to  make  profitable  use  of  mese 
raares  he  must  be  near  them  to  take  the  grouse  out, 
otherwise  the  game  would  be  devoured  by  kites  or 
vermin. 

Blaokbubk,  J.— There  is  no  doubt  that  the  Legis- 
lature, when  they  passed  this  Act  of  Parliament, 
bound  curiously  together  and  mixed  up  provisions 
relating  to  Chnstmas  Day  and  Sundavs  with  those 
respecting  close-time,  for  they  proceed  on  different 
grounds.  By  sect.  3  of  1  &  2  Will.  4,  c  82,  it  is 
enacted  that  if  any  person  whatever  shall  kill  or 
take  any  game  or  use  any  dog,  gun,  net,  or  other 
engine  or  instrument  for  the  purpose  of  killing  or 
taking  any  game  on  a  Sunday  or  Christmas  Day, 
lie  shall  be  liable  to  a  penalty  of  6L    There  cannot 

(a.)  The  latter  pert  of  the  sectioii  oontaixis  provisions  for 
the  offence  of  kllmig  game  in  ^pedfled  elose  time. 


be  any  doubt  that  when  a  ^person  on  Saturday 
night  puts  down  a  snare  with  the  intention  that  it 
shall  be  in  operation  on  Sunday,  and  it  kills  game 
on  that  day,  he  has  made  himself  liable  to  that 
statute.  Mr.  Holker  argued  that  he  must  be 
personally  present,  but  it  is  clear  that  one  who  in- 
tentionally causes  the  death  of  a  grouse  on  a 
Sunday  comes  within  the  terms  of  the  Act.  Now, 
what  this  man  is  convicted  of  is  that  he  left  the 
snares  there  on  a  Sunday,  and  we  must  take  it  that 
it  was  his  intention  for  them  so  to  act  as  they  would 
probably  do — viz.,  kill  game  on  the  Sunday.  Is  not 
that  "  using*'  the  snares  on  a  Sunday  ?  I  think  it 
is.  If  he  left  the  engine  in  such  a  state  «s  to  kill 
game,  is  not  that  "  using  it  to  kUl  game?'*  TheiL 
as  to  the  contention  that  "  snare"  is  not  a  word 
ejusdem  generis  with  the  words  "  dog,  gun,  or  net," 
if  it  were  once  made  out  that  a  personal  use  of 
the  instrument  were  required  by  the  terms  of 
this  section  of  the  Act,  then  that  argument  might 
have  weight.  But  the  word  **  enpne"  (derived  from 
ingenia)  includes  a  snare,  which  is  a  *'  contrivance** 
or  "  device**— an  "engine**  for  killing  game. 

Mbllor,  J. — I  am  of  the  same  opinion. 

LuBH,  J.— I  am  entirely  of  the  aame  optnion. 
Indeed,  according  to  Mr.  Holker's  argumentj  then 
could  be  no  using  a  snare  longer  than  the  moment 
during  which  it  was  being  laid  down.  That  cannot 
be  the  intention  of  the  statute  which  aaya  **  If  any 
person  whatever  shall  kill  or  take  any  game,  or  use 
any  dog,  gun,  net,  or  other  engine  or  inatrament,  for 
the  purpose  of  killing  any  game  on  a  Sunday  or 
Christmas  Day,**  he  shall  be  liable  to  a  penalty. 
That  means  if  any  person  puts  down  a  snare  and 
keeps  it  down  on  the  Sunday. 

Judgment  for  the  retpoadeat 

Attorney  for  appellant,  W.  P.  RobertB, 


ABOHSS  COUBT. 

Reported  bjr  Douolas  Kivobfobo,  Esq.,  Burister^it-Iinr. 
Nov.  26  and  29,  1869. 

(Before  the  Bight  Hon.  Sir  J.  Fhillimorb,  Deao 

of  the  Arches.) 

Lbb  v.  Merest. 

Simonjf — StcU.  12  Amne,  tf.2,c.  12 — Emdmce — S&daa. 

The  defendant  was  presented  to  a  living  6y  W.^  who  had 
shortly  be/ore  bought  the  advowson,  on  May  27, 1R68. 
On  June  10  M.  brought  v*r  action  against  the  de/ea. 
dant  for  S50L,  and  judgment  went  b^  defauit  **bg 
arranoement  between  the  parties."  Execution  was 
issued,  and  61.  was  levied.  On  Aug.  3  the  defauknU 
was  instituted  on  the  presentation  of  W.  These  draat- 
stances,  taken  in  conjunction  with  certain  suspidou 
letters  written  by  W.  to  the  defendant,  and  with  the 
fact  that  the  defendant  did  not  offer  himself  as  a 
witness  to  rebut  the  above  evidence,  were 

Held,  to  prove  that  the  presentation  to  tAe  living  mas  the 
result  of  a  corrupt  cmdsimoniacal  contract  between  As 
parties,  and  thai  the  defendant  was  therefore  gmUy  ^ 
simony  under  the  stai.  12  Anne,  si.  2,  c  12. 

The  d^endant,  having  also  been  convicted  of  tknaiemng 
to  publish  a  libel  upon  W*,  with  intent  to  extort 
mone^,  the  sentence,  in  addition  to  the  penalties  far 
simony  by  sect.  2qfthe  stai.  of  Anne,  was  ofdeprvn- 
turn  from  the  ministry,  and  from  the  performance  ofaB 
clerical  Jknctions  within  the  province. 

This  was  a  suit  instituted  under  the  Church  Dis- 
cipline Act,  promoted  by  John  Benjamin  Lee  against 
the  defendant,  the  Bev.  James  John  Merest^  vicsr 
of  Upton-Soodsbury,  in  the  county  of  WurcestsTj 
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for  haTing  entered  into  a  aimoniacal  contract  for 
prooQfiog  the  then  next  preBentation  to  the  ricarage 
of  Uplon-Snodshary,  and  for  haying  been  corruptly 
•od  simoniacally  presented  to  the  same ;  and  also 
for  having  pleaded  guilty,  at  the  Worcester  Assizes, 
on  March  4, 1869,  to  a  charge  of  unlawfully  threaten- 
ing lo  pablish  a  libel  upon  one  Murray  Richard 
Workman,  with  intent  thereby  to  extort  money 
from  him. 

The  Bishop  of  Worcester  sent  the  case  by  letters 
of  request  to  this  court 

This  was  the  first  proceeding  in  an  ecclesiastical 
court  against  a  clerk  for  simony  under  the  stat. 
12  Anne,  st  2,  c.  12. 

The  articles  were  in  the  following  form : — 

1.  That  hy  the  laws,  QajDons,  and  oonetitatioiiB  aodleaias- 
tical  of  this  realm,  all  olerka  and  miniatera  in  holy  ordera 
are  particularlj  ogoined  and  required  to  be  graTe.  reverend, 
and  orderly  in  their  general  deportment  and  benavionr  in 
ereiy  respect,  and  to  abstain  from  any  ezoess  whateTer 
and  from  anything  that  may  give  riae  to  eoandal  and  evil 
report,  and  always  to  do  the  things  which  shall  appertain 
to  noaeety,  and  to  endearour  to  profit  the  ohnroh  of  Glod, 
and  to  forward  the  progress  of  tme  religion,  bearing  in 
mind  that  they  ought  to  exoel  all  others  in  purity  oflife, 
and  to  be  examples  to  other  people  under  paui  of  degrada- 
tkm  or  depriration  from  their  eodedastical  benefices,  sus- 

ion  mm  the  ezeroise  of  their  spiritual  functions,  or 
other  eoclealastioal  punishment  as  the  exigency  of  the 
and  the  law  thereupon  may  require  or  authorise. 

2.  That  by  the  said  laws,  canons,  and  oonstitutions  eode- 
aiastical,  if  a  derk  in  holy  orders  of  the  Church  of  England 
be  simoniacaUy  promoted  or  presented  to  any  benefice  or 
ttving  ecclesiastical,  he  is  deprivable  of  the  same  by  reason 
of  smoh  aimoniaoal  promotion  or  presentation,  on  due 
examination  and  proof  thereof,  and  if  suoh  clerk  shall  hare 
been  a  party  or  privy  to  such  simoniaoal  promotion  or 
presentation  he  shall  be  adiudged  guilty  of  simony.  And 
moreover  by  the  stat.  12  Ann,  st.  2,  c.  12,  it  was  enaoted 
and  provided  that,  "  If  any  person  shidl  for  money,  reward, 
gift,  profit,  or  advantage,  or  for  or  by  reason  of  any  promise, 
agreement,  grant,  bond,  covenant,  or  other  assurance,  of 
or  for  money,  reward,  gift,  profit,  or  benefit  whatsoever, 
directly  or  indirectly,  in  his  own  name  or  in  the  name  of 
any  other  person,  take,  procure,  or  accept  the  next  avoidance 
of  or  presentation  to  any  benefice,  with  cure  of  souls  or 
living  ecdesiasticiil,  and  shall  be  presented,  thereuiMn  such 
presentation  and  every  admission,  institution,  investiture. 
and  induction  upon  the  same  shall  be  deemed  a  simoniacai 
contract ;  and  it  shall  be  lawful  for  the  Crown  to  present  or 
oollate  nnto  such  benefice  for  that  one  time  or  turn  only ; 
and  the  person  so  corruptly  taking,  procuring,  and  accept- 
ing the  said  benefice  or  living  eccbsiastioal  as  aforesaid 
shaU  Theieupon  beadjadnd  a  disabled  person  in  law  to 
have  and  enjoy  ihe  said  oenefioe,  and  shall  also  be  snl^'ect 
to  anv  punishment,  pains  and  penalties  prescribed  or  in- 
flicted by  the  laws  eccleeiastical,  in  like  manner  as  if  such 
eorrapt  agreement  had  been  made  after  such  benefice  had 
become  vacant." 

S.  That  yon  the  said  James  John  Merest  are  and  have 
been  for  some  years  last  past  in  holy  orders  of  tiie  said 
Qnorchof  England. 

4.  That  by  deed,  dated  the  29th  Feb.  1868,  the  Bev.  Henry 
O'ltonnell,  derk,  sold  and  conveyed  the  advowaon  of  the 
vioange  and  parish  church  of  Upton-Snodsbury,  in  the 
eoonty  and  diocese  of  Worcester,  to  one  Murray  Bichard 


&.  That  the  ssid  Mmnayfiiohard  Workman  purchased  the 
aaid  advowson  from  the  said  Henry  O'Donnell  with  your 
knowledge,  privity,  and  consent,  with  intent  to  present 
yoD^  the  said  James  John  Merest  to  the  said  vicarage  and 
parish  ohorch  upon  the  then  next  avoidance,  in  pursuance 
of  an  agreement  made  by  and  between  you  and  the  said 
Mnrraj  Bichard  Workman  in  that  behalf. 

8.  That  about  the  end  of  the  year  1807,  or  the  beginning 
of  the  year  1868,  yon  the  said  James  John  Merest  made  an 
agreement  or  jjxomiae  by  which  yon  undertook  to  pay  the 
said  Murray  Bichard  Workman  a  sum  of  money  or  other- 
wise to  rewwrd,  profit*  or  benefit  the  said  Murray  Bichard 
Workman,  in  consideration  of  his  i>rocuring  for  yon  the 
next  avoidance  of,  or  presentation  to,  the  Mud  vicarage  and 
pariah  church,  or  of  hia  presenting  you,  or  causing  jon  to 
be  presented  to,  the  same,  on  the  then  next  avoidance 


7.  That  yon  were  thereupon  and  in  pursuance  of  such 
sgvsemMit  or  promise  of  or  for  a  sum  of  money,  reward, 
proflt»  or  benefit,  as  in  the  last  preceding  article  men- 
tioned, presented  to  the  said  vicarage  and  puish  dinrch  by 
the  aaui  Murray  Bichard  Workman  on  the  next  avoidance 
thaveof,  which  said  avoidanoe  took  place  by  and  upon  the 
rwilgnatinn  of  the  said  Bev.  Henry  OrDonnell  on  or  about 
theStth  March  1868. 

8.  miat  in  or  about  the  month  of  June  1868  it  was  agreed 
between  yon  and  the  said  James  John  Merest  and  the  said 
Mnnay  Bichard  Workman  that  in  oonaideration  of  the  said 


Murray  Bichard  Workman  obtaining  for  vou  the  said  next 
avc^klanoe  of,  or  presentation  to,  the  said  vicamge  and  parish 
church,  or  of  his  presenting,  or  causing  yon  to  be  presented, 
to  the  same  on  such  next  avoidanoe  as  aforesaid,  the  said 
Ibirray  Bichard  Workman  should  oommenoe  an  action 
against  you  in  the  Court  of  Exchequer  of  Fleas  at  West- 
minster to  recover  the  sum  of  8501.  as  and  for  monev  lent  to 
yon  bv  the  said  Murray  Bichard  Workman,  and  that  yon 
should  sufEer  judgment  by  default  in  the  said  action ;  and 
that  on  the  10th  June  1868  an  action  was  accordingly  com- 
menced in  the  said  court,  in  which  the  said  Murray  Bichard 
Workman  was  plaintiif,  and  you,  the  said  James  John 
Merest  was  defendant :  and  on  the  22nd  June  1868  the  said 
Murray  Bichard  Worxman  signed  judgment  against  you 
in  the  aaid  action  for  the  sum  of  850i.  and  costs. 

9.  That  on  the  8rd  Aug.  1868  von,  the  said  James  John 
Merest,  were,  upon  the  presentation  aforesaid,  admitted 
and  institnted  to  the  vicarage  and  parish  church  of  9pton- 
Sno^ury  by  the  Bight  Bev.  the  Lord  Bishop  of  Worcester 
after  you  had  made  and  subscribed  the  declaration  against 
simony  required  by  the  Clerical  Subscription  Act  1865. 

10.  That  by  reason  of  the  premises  you  the  said  James 
John  Merest  have  been  guuty  of  the  offenoeof  simony, 
and  have  knowingly  entered  into  a  simoniacai  contract,  and 
have  by  reason  of  an  agreement  or  promise  of,  or  for  a  sum 
of  monav,  reward,  gift,  profit,  benefit,  or  advantage  taken, 
procured,  or  accepted  the  next  avoidanoe  of  presentation  to 
the  said  vicarage  and  pariah  church,  and  have  been  pre- 
sented to  the  same  thereupon. 

11.  That  by  reason  of  the  premises  von  the  said  James 
John  Mwest  have  been  oormptly  and  simoniacaUy  pro- 
moted and  presented  to  the  said  vicarage  and  parish  church. 

12.  That  you  the  said  James  John  Merest  were  on  the 
19th  Feb.  last  committed  for  trial  at  the  then  next  assizes 
for  the  county  of  Worcester  on  a  charge  of  knowinglv  and 
felonioudy  sending  to  the  said  Murray  Bichard  Workman 
a  letter,  demanding  money  with  menaces  and  without  rea- 
sonaUe  or  probable  cause. 

13.  That  at  the  assises  for  the  said  oonnty,  held  at  Wor- 
cester on  Thursday,  the  14th  March  last  past,  vou  the  said 
James  John  Merest  were  acquitted  on  the  charge  in  the 
last  ineceding  article  mentioned,  no  evidence  being  offered 
in  support  of  the  same  by  the  said  Murray  Bichard  Work- 
man ;  out  you,  the  said  James  John  Merest,  then  and  there 

? leaded  gulty  to  and  were  conrioted  of  a  ohanre  of  nnlaw- 
allv  threatening  the  said  Murray  Bichard  Workman  to 
publish  a  libel  upon  and  touching  and  oonceming  him,  the 
said  Murray  Bichard  Workman,  with  intent  in  so  doing  to 
extort  money  from  the  said  Mnrraar  Bichard  Workman, 
a^nst  the  form  of  the  statute  in  such  case  made  and  pro- 
vided ;  and  you  were  thereupon  ordered  to  enter  into  your 
own  recognisances  in  the  sum  of  2501.  to  appear  and  abide 
the  judgment  of  the  court  when  called  upon. 

14.  That  by  reason  of  the  premises  there  exist  neat 
scandal  and  evil  report  conoeming  you,  the  said  James  John 
Merest ;  and  you  have  caused  great  scandal  to  the  Church 
of  Qod  and  your  holy  order  to  the  hindering  of  the  progress 
of  tme  religion. 

15.  That  by  reason  of  the  premises  and  of  a  certain  Act 
of  Parliament  passed  in  the  session  of  Parliament  holden 
in  the  3rd  and  4th  years  of  Her  present  Majesty,  being  an 
Act  for  better  enforcing  church  disdpline,  and  of  the 
letters  of  request  under  the  hand  and  seal  of  the  Lord 
Bishop  of  Worcester,  in  whose  diocese  yon  hold  prefer- 
ment, you  were  and  are  subject  to  the  jurisdiction  of  this 
court. 

16.  And  in  part  supply  of  proof  of  the  matters  herein- 
before alleged,  and  for  all  other  lawful  purposes  herein, 
the  proctor  for  the  promoter  annexes  hereto,  and  prays  to 
be  taken  and  read  as  part  hereof  a  paper  writing  markea  A., 
being  a  tme  and  antlMntlc  copy,  certified  under  the  hand 
of  the  proper  officer  in  that  behalf,  of  the  original  reoord, 
proceedings,  and  conviction  of  the  said  James  John  Merest, 
nad,  done,  and  made  at  the  assizes  for  the  county  of  Wor- 
cester, hereinbefore  mentioned,  or  referred  to  in  the  12th 
and  18th  preceding  articles,  and  also  a  paper  writing  marked 
B.,  being  an  office  copy  of  the  prcBoip«  for  the  writ  of  sum- 
mons in  the  action,  in  the  8th  preceiding  article  mentioned, 
and  also  a  paper  marked  C,  bdng  a  duly  certified  copy  of 
the  extract  of  the  judgment  signed  in  the  said  action  in  the 
8th  preceding  article  mentioned. 

17.  And  the  proctor  for  tiie  promoter  further  propounds 
and  alleges  artides  and  objectt  that  all  and  singular  the 
premises  are  tme  public,  and  notorious,  and  he  praya  that, 
on  legal  proof  thereof,  the  right  honourable  the  official 

Srindpal,  or  other  the  judge  of  this  coxurt,  will  be  pleased  to 
edare  that  the  said  James  John  Merest  has  offended 
against  tiie  said  laws,  statutes,  oonstitutions  and  canons 
eodesiastioal  in  respect  of  the  matters  hereinbefore  alleged, 
or  of  some  one  or  more  of  tham,  and  that  he  has  incurred  the 
sentence  of  degradation,  or  derivation,  or  suspension  from 
the  ministry  and  from  we  penormance  of  all  clerical  func- 
tious  whatsoever  within  the  province  of  Canterbury,  and 
that  he  be  involved  in  the  pains  and  penalties  of  law  for 
having  been  convicted  and  having  caused  suoh  scandal  as 
aforesaid,  and  that  he  be  duly  and  canonically  corrected  and 
punished  acoordfaig  to  the  gravity  of  his  offences  and  the 
exigency  of  the  law,  and  also  that  he  be  oondemned  in  tlie 
costs  made  and  incurred  on  the  part  and  behalf  of  the  said 
John  Benjamin  Lee,  the  promoter  in  this  cause,  and  be 
oompelled  to  the  payment  thereof,  and  that  the  said  James 
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John  Merest  is  a  disabled  person  in  law  to  have  and  enjoj 
the  said  fioarage,  and  parish  chorch  of  Upton-Snodsbory, 
and  that  his  presentation  to  the  said  rioinge  and  parish 
bhurch,  and  his  admission  and  institution  upon  the  same 
were  aud  are  utterly  Toid  end  frustrate,  and  of  no  eileet  In 
law. 

Sip  Travers  Twiuy  Q.  C.   (Queen's    Advocate), 
Archibald,  and  Ctnrie,  for  the  promoter. 

The  defendant  was  represented  by  his  proctors. 

Dr.   Trittram   appeared   for    the    Rev.    Richard 
Marray  Workman,  a  witness  in  the  cause. 

Witnesses  were  examined,  and  counsel  for  the 
promoter  addressed  the  court  on  Not.  26. 

Cur.  ado.  vuU, 

Nov.  29. — Sir  R.  Philumorb. — ^In  this  case  the 
office  of  the  judge  is  promoted  by  the  secretary  of 
the  Lord  Bishop  of  Worcester  against  James  John 
Merest,  clerk  in  holy  orders,  and  de  facto  vicar  of 
the  parish  of  Upton -Snodsbury  in  the  county  and 
diocese  of  Worcester.    The  case  is  sent  by  letters  of 
request  to  this  court,  under  8  &  4  Vict.  c.  86,  in 
the  first  instance.   The  offences  charged  against  the 
clerk  are  two :  first,  that  of  simony,  by  reason  of 
his    having    corruptly   and  simoniacally  obtained 
presentation  and  institution  to  hi4  vicarage ;   and, 
secondly,  that  of  conduct  unbecoming  a  clergyman 
in  unlawfully  threatening  the  Rev.  Murray  Richard 
Workman  to  publish  a  libel  upon  him  with  the 
intent  of  extorting  money,  of  which  offence  he  was 
duly  convicted   at   the  assizes  for  the  county  of 
Worcester  held  on  March  4,  1869.    This  conviction 
for  this  offence  was  duly  proved  before  me  by  the 
recnirl  of  the  conviction  produced  by  the  clerk  of 
indictments   on    the  Oxford  Circuit.      Upon    the 
charge  of  simony  the  evidence  may  be  briefly  stated 
as  follows :  A  certain  Mr.  O'Donnell  was  patron  and 
incumbent  of  the  benefice  of  Upton- Snodsbury  at 
the  beginning  of  the  year  1868.    He  sold  the  advow- 
son  to  the  Rev.  Murray  Richard  Workman,  at  whose 
prosecution  the  defendant  has  been  convicted  for 
the  offence  which  I  have  mentioned.    The  deed  of 
conveyance  was  produced  and  read  before  me.    The 
date  was  Feb.  29,  1868 ;    the  purchase-money  was 
^OOL    Mr.  O'Donnell  resigned  the  living  on  March 
24,  1868,  and  his  resignation  was  accepted  on  the 
following  day  by  the  bishop.    On  May  27  following 
the  defendant  was  presented  by  Mr.  Workman  to 
the  benefice.     On  June  10  Mr.  Workman  brought 
an  action  against  the  defendant  for  the  sum  of 
350/.,  and  on  the  22nd  recovered  that  sum— judgment 
being  allowed  to  go  by  default  "  by  arrangement," 
as  Mr.  Workman  in  his  evidence  said,  between  the 
parties.    Mr.  Workman  afterwards  issued  execution 
on  his  property,  and  levied  5L    On  Aug.  8  the  de- 
fendant was  instituted  upon  the  presentation  of  Mr. 
Workman  to  the  benefice.     The  dates  of   these 
transactions,  taken  in  conjunction  with  their  cha- 
racter, and  with  the  profession  of  the  parties,  all  of 
whom  I  regret  to  say  were  clergymen,  are  calculated 
of  themselves  to  excite  a  grave  suspicion  of  corrupt 
practices  connected  with  the  presentation  to  this 
living.    That  suspicion  has  been  turned  into  com- 
plete proof  by  the  evidence  which  has  been  adduced 
before  me.     The  defendant,  who  has  appeared  in 
the  suit  by  a  proctor,  has  not  appeared  by  counsel 
or  in  person  before  me  in  court ;  he  has  declined  to 
plead  any  defence  or  give  any  issue  but  by  his 
proctor,  who  is  still  before  the  court,  has  prayed 
justice.    It  appears  from  the  evidence,  that  some 
quarrel  took  place  between  Mr.  Workman  and  the 
defendant,  from  which    probably   has    arisen  the 
means  of   unravelling  this  transaction.      Certain 
letters  were  produced  in  evidence  before  me,  and 
were  proved  to  hare  been  used  before  the  magis- 
trates who  committed  the  defendant  for  trial  at 
Worcester.    Among  these  letters  were  two  which 


Mr.  Workman  proved  were  in  his  bandwritiog  and 
were  produced  to  him  by  the  defendant's  solicitor, 
when  he.  Workman,  was  cross-examined  by  the 
solicitor.  The  first  letter  bore  date  Nov.  19, 1867, 
and  is  as  follows: — 

Church  and  Sohool  6as«tt«  Oilloe,  10,  Bonthanptoa- 
street,  Strand,  W.C. 

Mj  dear  Sir,— As  all  the  smaller  livincs  are  very  dear  in 
proportion,  and  Tonr  capital  not  anfflcfant  to  obtain  one 
with  poneesion,  I  propose  getting  some  asaistanoe  f6r  yoo, 
but  in  doing  this  I  act  'mthont  yonr  knowledge,  or  nqr 
endeavours  might  be  abortiye.  Henoe  I  am  silent  for  jcm 
own  sake,  and  you  also  must  be  the  same.  SnlBoe  it  to  nj 
that  the  course  I  propose  will  cost  yon  nothing.  I  wish  to 
have  Marston,  in  Derbyahire,  for  you,  but,  failing  that,  a 
rectory  in  North  Devon,  with  1001.  and  a  house.  This, 
however,  is  dearer,  and  Marston  must  be  had  if  poasible. 
Tou  should  not  attempt  Bnmlcsea  when  the  weather  is  bad. 
—Yours  faithfully.  IC.  B.  WowcxAS. 

The  BeT.  J.  J.  Merest. 

P.S.— Tou  must  preserre  the  strictest  sflenoe  about  tibe 
namf>8  of  any  living  mentioned  to  you  or  your  snociosaion 
will  be  prevented. 

The  second  letter  was  dated  Dec  19,  1867,  and  it 

as  follows: 

Church  and  School  &a*«tU  Office,  10,  Sonthaaiptonp 
street.  Strand.  w.G. 

My  dear  Sir,— I  endoae  a  copy  of  another  letter  for  the 
biahop,  which  please  send  at  once.  The  whole  aibdr  has 
been  so  far  conducted  verv  dever^,  and  I  am  aazioas  for 
yon  not  to  spoil  it  by  the  least  injudicions  act  or  word.  I 
have  no  time  for  more  upon  this  subject  to-day.  Aa  regards 
Upton-'^nodsbury  the  income  is  from  tithe  and  g^lebe,  and 
the  present  net  1201.  about;  capable  of  improvement.  Then 
is  only  single  duty,  and  each  rector  has  either  held  a  cnraoy 
of  801.,  or  made  that  extra  by  occssional  duty.  It  is  three 
miles  from  Spetchley,  and  six  miles  from  Worcester. 
There  is  no  house  at  present,  but  there  will  be  one  ahortlj, 
and  in  the  mean  time  you  can  have  resonable  lodgings 
either  at  Spetchley  or  nearer  into  Worcester.  It  is  a  ve'y 
nice  place  indeed  ;  to  my  mind  you  could  not  have  a  mors 
eligible  little  living.  It  is  the  presentation,  not  advowsoo. 
Tou  have  not  enough  money  for  the  latter,  and  these  smsll 
livin)?s  are  all  much  denrer  in  proportion.  In  fact,  they  an 
most  di^oult  to  get  hold  of  at  all.  and  the  trouble  and 
difficulty  I  have  for  you  cannot  well  be  told.  I  spoke  of 
Marston,  but  you  would  have  to  wait  some  time  for  it,  and 
Upton  is  nicer.  I  withheld  the  name,  having  promiaad  to 
do  so  till  I  heard  definitively  from  your  uncle,  but  he  will 
render  no  help,  and  you  want  a  small  sum.  I  have  now 
applied  elsewhere,  and  if  I  can  arrange  all  things  I  ahall 
have  to  see  you.  I  can  help  you  to  improve  the  income  of 
Upton,  and  you  can  go  to  it  at  once.  It  is  the  cheapest  sod 
nicest  thing  I  can  get  for  you,  and  for  some  time  to  corns 
the  only  one  likely.— Yours  faithfully,     M.  B.  Woekxav. 

The  Bev.  J.  J.  Merest. 

Your  uncle's  allowanoe  will  not  come  till  Jan.  6^  and  hs 
must  not  be  asked  for  !t.    I  enclose  a  check  for  SI, 

Mr.  Workman  said  he  had  no  doubt  he  had  received 
answers  to  these  letters,  but  he  had  not  kept  them. 
Taking  these  letters  with  their  history,  as  proved 
in  this  court,  in  con  junction  with  the  dates  and  the 
transactions  to  which  I  have  referred,  especially  the 
transaction  by  which  judgment  for  S&OL  was  re- 
covered *'by  arrangement"  between  the  presentee 
and  the  patron,  it  would  be  difilcnlt  to  doubt  that 
the  presentation  to  this  living  was  the  result  of  a 
corrupt  and  simoniacal  contract  between  the  patron 
and  the  presentee.  But  that  difilculty  becomes  a 
moral  impossibility  when  it  is  remembered  that  it 
was  competent  to  the  defendant,  as  his  proctor 
must  have  informed  him,  to  have  entered  the  witness 
box  and  have  rebutted  by  an  explanation  if  such 
were  in  his  possession,  the  otherwise  irresistible 
influence  of  guilt  arising  from  the  testimony 
and  the  circumstances  to  which  I  have  adverted. 
I  am  of  opinion  that  the  promoter  d  my  oflloe 
has  proved  both  the  charges  laid  in  the  articles 
against  the  defendant.  It  is  not  necessary  that  I 
should  refer  to  authorities  for  the  purpose  of 
establishing  the  jurisdiction  of  this  court  in 
cases  of  simony.  That  authority  both  as  it  rests 
upon  the  general  ecclesiastical  law,  and  upon 
the  statute  law,  cannot  be  gainsaid ;  though 
happily  the  reported  instances  in  which  it  has 
been  exerted  hare  been  few  and  far  between.  The 
cases   will  be   found   collected   under    the   titk 


MA0tST?EA1?Ea*  OASES. 


877 


C.  Cab.  R] 


Reo.  v.  Dat  ^nd  Cox. 


[C.  Cab.  R. 


"Simony,"  in  the  last  edition  of  Burn's  Ecclesi- 
Mtical  Law,  toI.  8.  By  the  general  law,  and  by  the 
40th  canon  of  1604,  as  by  the  stat.  31  Eliz  c.  6, 
the  offence  of  simony  is  considered  as  one  of  a  very 
g.Afe  character;  and  thongh  the  oath  formerly 
taken  under  the  40th  canon  by  the  presentee  against 
simony  has  been  abolished  by  28  &  29  Vict,  c.  122, 
by  the  2nd  section  of  that  statute  a  solemn  decla- 
ruion  against  simony  has  been  substituted  for  it. 
The  defendant,  though  not  technically  guilty  of 
perjury,  must  hare  deliberately  used  upon  a  very 
solemn  occasion  a  very  solemn  declaration,  which 
he  knew  at  the  time  he  made  it  to  be  absolutely 
false.  The  stat.  12  Anne,  st  2,  c.  12,  has  not, 
u  far  as  I  am  aware,  ever  been  put  in  force  by  the 
Ecclesiastical  Court.  By  the  second  section  of  that 
statute,  the  obuining  by  a  clergyman  the  next 
aroidance  of,  or  next  presentation  to,  any  benefice 
IS  treated  as  a  simoniacal  contract,  and  the  presen- 
tation and  institution  are  to  be  utterly  void,  frus- 
trate, and  of  no  effect  in  law,  the  simoniacal 
presentee  is  to  be  adjudged  a  disabled  person  in  law 
to  have  the  same  benefice,  and  the  Crown  is  to 
present  for  the  next  turn.  I  see  no  reason  why  this 
BUtute  should  not  be  put  in  force  by  this  court ; 
but  I  found  my  sentence  a8  well  upon  the  general 
ecclesiastical  law  as  upon  the  statute  law.  I  must, 
ID  accordance  with  the  exigency  of  the  kw,  pro- 
nounce that  the  defendant  is  a  disabled  person  in 

^  ^  ^^^^  ®'  ®"i°^  ^^^  vicarage  and  parish 
church  of  Upton- Snodsbury,  that  the  presenta- 
tion thereto,  and  his  admission  and  institution 
therefore  are  void  and  frustrate,  and  of  no  effect  in 
law ;  and  having  regard  to  all  the  circumstances  of 
this  case,  and  the  offence  of  misconduct,  apart  from 
the  charge  of  simony  proved  against  him,  I  must 
pronounce  upon  the  defendant  a  sentence  of  depri- 
Tation  from  the  ministry  and  from  the  performance 
of  all  clerical  functions  whatsoever  in  the  province 
of  Canterbury  ;  and  I  must  also  order  this  sentence 
to  be  promulgated  in  the  usual  manner  by  affixing 
the  same  to  the  door  of  the  church  of  Upton- Snods- 
bury  for  the  usual  time.  I  must  further  condemn 
the  defendant  in  the  costs  of  this  suit.  I  shall  also 
direct  the  registrar  to  apprise  the  Queen's  proctor  of 
this  sentence  in  order  that  Her  Majesty  may  exercise 
the  right  of  presentation  to  the  vacant  benefice 
given  by  this  statute. 

Proctors  for  the  promoter,  Sh^hard  v.  SJapwith. 

Proctors  for  the  defendant,  Ciarkton,  Son,  and 
GnenwelL 

Solicitors  for  Mr.  Workman,  Hughes,  Hooker,  and 
BiUttnuhaw. 


CROWN    OASES   BESEBVED. 

Beported  by  Jom  THOiinozr.  Ssq.,  BanlAter-at-Law. 


Satva-dajf,  April  80,  1870. 

(Before    Botill,   C.  J.,   Willbb,  J.,    Btles,  J., 
£Unmen,  J.,  and  Clbasbt,  B.) 

Rbo.  r.  Dat  and  Cox. 

Practice — Abandoning  counU — Indictment. 

The  first  count  of  the  indictment  charged  prisoners  under 
the  9  Geo.  4,  c.  69,  s.  2,  with  being  found  on  land,  at 
night  armed  with  a  gun  for  the  purpose  of  taking 
game,  by  A.  and  B.,  who  had  iawjvl  authority  to 
apprthend  them,  and  that  A.  and  B.,  being  about  to 
apprehend  them,  the  prisoners  with  a  weapon  assaulted 
and  wounded  A,  and  B. 

The  second  count  charged  an  unlawful  wounding. 

The  third  and  fourth  counts  charged  a  common  assault. 

At  the  chse  of  the  prosecution  the  counsel  for  the  prose- 


cution  abandoned  the  last  three  counts,  and  elected  to 
stand  on  the  first  count. 

The  jury  returned  a  verdict  qf  gvHty  of  night  poaching 
and  a  common  asscuUt. 

Upon  a  question  raised  whether  the  prisoners  could  be 
convicted  of  a  common  assault  upon  the  first  comtt : 

This  court  held  that  the  prosecuting  counsel  having  with' 
drawn  the  counts  for  common  assault  from  the  furyif 
the  question  ought  not  to  be  entertained. 

Case  reserved  for  the  opinion  of  the  Court  for  the 
Consideration  of  Crown  Cases  Reserved  by  the 
Right  Honourable  the  Earl  of  Chichester,  chairman. 

At  the  Qeneral  Quarter  Sessions  holden  at  LewesL 
in  and  for  the  eastern  division  of  the  County  of 
Sussex,  on  Tuesday,  the  4th  Jan.  1870,  George  bay 
and  Thomas  Cox  were  tried  on  the  following  indict- 
ment. 

First  count. 

Sussex,  to  wit.  9  Geo.  4,  o.  09,  s.  8.— Hie  jurors  for  onr 
Lady  the  Queen  upon  their  oath  preoent  that  at  the  time  of 
the  oommitting  of  the  assault  hereinafter  mentioned,  to 
wit,  on  10th  Dec.  in  the  year  of  our  Lord  1869,  in  the  night 
time,  to  wit,  about  the  hoar  of  eleven  in  the  night  of  the 
same  da^,  Qeorge  Ck>x  and  Thomas  Da/  were  unlawfully  in 
certain  land,  to  wit,  a  certain  wood  <»Ued  "  Downe  Copee," 
in  the  occupation  of  one  Frederick  Smith,  situate  at  the 
parish  of  Baroombe  in  the  county  of  Sussex,  armed  with  a 
«xm.  for  the  purpose  of  then  and  by  night  as  aforemid,  un- 
lawfully taking  and  destroving  game,  and  that  they  the 
said  Oeorge  Cox  and  the  said  Thomas  Day,  then  so  being  in 
the  said  laud  or  wood  called  "  Downe  Gonoe  "  as  aforesaid, 
by  night  as  aforesaid,  armed  with  the  saia  gun  for  the  pnr- 
poae  aforesaid,  were  found  by  one  Joseph  Paokham,  a  ser- 
irant  of  the  said  Frederick  Smith,  and  by  one  Charles 
Osbom,  a  person  assiBting  the  said  Joseph  Paokham,  the 
aaid  Joseph  Paokham  and  the  said  Charles  Osbom  haying 
lawful  authority  to  seize  and  apprehend  the  said  George 
Cox  and  the  said  Thomas  Day.  And  the  jurors  farther 
present  that  they  the  said  Joseph  Paokham  and  the  said 
Charles  Osbom  being  then  about  to  seiEe  and  apprehend 
the  said  Thomas  Day  for  the  offence  aforesaid,  ihey  the 
said  Joseph  Paokham  and  the  said  Charles  Osbom  having 
lawful  authority  so  to  do,  they  the  said  George  Cox  and 
the  aaid  Thomas  Day  with  a  kime  or  some  other  offensive 
weapon  which  they  the  said  George  Cox  and  the  said 
Thomas  Day  held  in  their  hands  did  then  unlawfully  assault, 
wound,  or  offer  violence  towards  the  said  Joseph  rackham 
and  the  said  Charles  Osbom  against  the  form  of  the  statute 
in  such  case  made  and  provided,  and  against  the  peaos  d 
our  Lady  the  Queen,  her  crown  and  dignity. 

Second  count,  unlawful  wounding : 

And  the  jurors  aforesaidjUpon  their  oath  aforesaid,  do 
further  present  that  one  Thomas  Day,  on  the  lOth.  Deo. 
1869,  did  unlawfully  and  maJicdoualy  wound  and  inflict 

grievous  bodily  harm  upon  one  Charles  Osbom,  with  intent 
I  so  doing  thereby  then  to  resist  and  prevent  the  lawful 
apprehension  of  himself  the  said  Thomas  Day  against  the 
peace  of  our  Lady  the  Queen,  her  crown  and  d^;nity,  and 
against  the  form  of  the  statute  in  such  case  nuuto  and 
provided. 

Third  coimt,  common  assault : 

And  the  jurors  aforesaid,  unou  their  oath  aforesaid,  do 
further  present  that  the  saia  George  Cox  and  the  ssid 
Thomas  Day,  on  the  10th  Dec.  1809,  did  make  an  assault  in 
and  upon  one  Charles  Osbom,  and  him  the  said  C^Tl/gg 
Osbom  did  beat,  wound,  and  iUtreat,  and  other  wrongs  to 
the  said  Charles  Osbom,  then  did,  to  the  great  damage  <^ 
the  said  Charles  Osbom,  against  the  form  of  the  statute  in 
such  case  made  and  provided. 

Fourth  count,  common  assault: 

And  the  jurors  aforesaid,  unon  their  oath  aforesaid,  do 
further  wesent  that  the  said  George  Cox  and  the  said 
Thomas  Dur  on  the  10th  Dec.  1860,  in  and  upon  one  Joseph 
Packham  did  make  an  assault,  and  him  the  said  Joseph 
Packham  did  then  beat,  wound,  and  illtreat,  and  other 
wrongs  to  the  said  Joseph  Paokham,  did,  to  the  great 
damage  of  the  said  Josenh  Packham,  against  the  form  <d  the 
statute  in  such  case  maoe  and  provided. 

The  following  was  the  evidence : 

B.  H.  Hunt,  solicitor,  knows  the  property  of  Mr. 
Smith  in  Barcombe ;  the  wood  is  a  part  of  what  he 
purchased. 

Charles  Osbom,  gamekeeper  to  Mr.  Sclater,  of 
Newick-park,  which  adjoins  Mr.  Smith's  property, 

Was  out  with  J.  Packhan  and  ICartin  10th  Deo.  at  sight ; 
Martin  is  in  Smith's  employ.    I  heard  firearms  aboathalf* 
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post  eleven  o'clock.  I  was  about  a  quarter  mile  from  Downe 
Copse-wood,  Mr.  Smith's,  where  the  report  cam*^  from.  We 
made  the  best  of  oar  waj  to  the  place  When  in  the  ride 
we  heard  some  one  in  the  underwood.  We  stood  still, 
then  Bay  came  out,  I  seised  him  and  said.  "  Hollo,  my  man, 
what  are  you  up  to  here?  Something  fell  on  my  toes,  which 
I  belieye  to  have  heen  a  gun.  Day  tried  to  get  away.  We 
had  a  dreadful  straggle  for  fiTe  or  ten  minutes,  and  then  I 
felt  an  open  knife  in  his  hand.  I  took  hold  of  the  Uade;  I 
then  seized  him  by  the  right  wrist  and  called  to  Martin  to 
asalstt  and  told  him  about  the  knife.  Cox  then  cried  out 
to  Day,  '*  Km  the  b— -."  Just  at  that  moment  I  felt  my 
htfnd  dxA  by  Bay.  Martin  went  back  to  help  Fackham,  and 
then  came  to  me  and  we  tied  Bay's  hands.  I  took  a  cock 
phefUEHuit  quite  warm  out  of  Bay  s  pocket.  On  the  road  we 
hid  anotiier  struggle.  Day  had  said, "  Now,  mate,  let's  have 
aapther  try."  FoUee-oonstable  BlTe  and  I  went  next 
morning  to  place  where  I  first  took  hold  of  Bay  and  found 
gon  now  produced. 

Gross-examined : 

We  heard  the  men  walking  in  the  wood  after  we  had  got 
about  300  yards  down  the  ride.  It  was  a  very  dark  night.  I 
held  his  necktie  with  my  left  hand.  I  produce  what  I  had  in 
my  hand.  I  struck  him  with  this  after  he  cut  me  with  tJto 
kmfe.  I  hit  him  about  the  head  twice.  I  was  alone.  We 
were  both  down.  He  first  cut  his  necktie.  I  beliere  the 
knifs  was  found  shut  at  the  same  place  as  the  gun  next 
morning. 

Joseph  Packham,  assistant  gamekeeper  to  Mr.  F 
Smith : 


On  the  10th  Bee.  was  out  with  Osbom  and  Martin  on 
Mr.  Sdater's  land,  and  about  half -past  eleyea  we  heard  fire- 
arms in  Bown  Copse,  and  went  in  that  direction  and  found 
Day  and  Cox.  I  took  hold  of  Cox  and  tried  to  throw  him 
down.  I  stepped  into  a  ditch  and  fell.  Cox  had  hold  of  my 
hair  and  tried  to  throw  my  head  back  in  the  ditch.  Icalled 
Martin,  and  he  came  to  my  help.  We  struggled  for  five 
or  ten  minutes.    Cox  had  a  stick  In  his  hand  while  we  were 

struggling.  Cox  said  '*  If  you  get  up,  you  b I'll  kill  you." 

I  had  another  struggle,  and  then  I  called  to  Martin  again, 
and  we  then  tied  his  hands.  Martin  then  went  to  assist 
Osbom.  Going  along  towards  my  house  we  had  another 
struggle. 

Gross*examined : 

We  had  been  out  about  half  an  hour  before  we  heard  the 
gun.    When  Cox  said  he'd  kill  me  I  had  my  life  preserver. 

James  Martin,  assistant  gamekeeper  to  Mr. 
Sclater : 

Was  out  with  others.  When  we  had  been  a  few  minutes 
in  the  wood,  these  two  men  came  up.  I  assisted  Packham 
and  helped  to  hold  Cox  down.  We  were  struggling  near  a 
quarter  of  an  hour,  and  then  Cox  was  quite  stall.  Osbom 
called  out  for  help»  and  said  my  man's  got  his  knife.  I  went 
and  assisted  Osbom,  and  then  went  back  again  to  help 
Packham  I  heard  him  s^r  he'd  kiU  Cox.  I  tied  his  hands 
and  afterwards  Day's.'  After  we  were  in  the  road  we  had 
another  bit  of  a  struggle. 

Edward  Dire,  P.C. : 

On  the  11th  Dec.  was  called  to  gamekeeper's  house  (Mr. 
SSnith's  gamekeeper)  andreoeiTedtwo  prisoners.  I  searched 
both ;  found  nothing  on  Day ;  on  Cox  a  knife,  some  shot, 
and  ffun  caps.     About  eloTen  same  morning  I  found  the 

fQn  loaded,  now  produced,  four  hats,  and  a  cap,  and  a 
Indgeon.    I  also  found  this  knife  shut  up  just  wnere  the 
struggle  took  place. 

After  the  evidence  for  the  prosecution  was  closed, 
upon  the  application  of  the  counsel  for  the  prisoners, 
the  last  three  counts  were,  with  the  consent  of  the 
court,  abandoned,  and  the  counsel  for  the  prosecu- 
tion elected  to  stand  on  the  first  count. 

I  directed  the  jury,  on  application  of  the  counsel 
for  the  prosecution,  that  thej  might  find  the 
prisoners  guilty  of  a  common  assault  under  the  first 
count. 

The  verdict  of  the  jury  was  "guilty  of  night 
poachmg  and  a  common  assault,*'  and,  in  answer  to 
a  question  put  by  me,  the  jury  said  "  they  were  of 
opinion  the  knife  was  not  used  intentionally." 

Upon  this  finding,  the  counsel  for  the  prisoners 
contended  that  sudi  a  verdict  amounted  to  one  of 
acquittal,  and  I  and  some  of  my  colleagues  having 
some  doubts  whether  my  direction  was  right  in 
point  of  law,  and  whether,  upon  such  finding,  the 
prisoners  could,  under  the  circumstances,  be  con- 
victed of  a  common  assault,  ask  the  opinion  of  the 
Oourt  for  Gonsideration  of  Grown  Gases  Reserved 
upon  it. 

If  the  Gourt  shall  be  of  opinion  that  the  prisoners 


might,  under  the  above  uircumstances,  be  oonvictod 
of  a  common  assault  upon  the  first  count  of  the  in- 
dictment, then  sentence  will  be  passed  upon  the 
prisoners;  but  if,  on  the  other  hand,  the  Gourt  shsll 
be  of  a  oontraiy  opinion,  then  a  verdict  of  not  guilty 
will  be  entered  accordingly. 

The  prisoners  were  liberated  on  their  own  recog- 
nisances to  appear  to  receive  judgment  when  called 
upon. 

Gbiohbstbb,  Ghairman  of  Quarter  Sessions. 

No  counsel  appeared  to  argue  for  the  prisoners. 

Wilicughby  for  the  prosecution.   The  first  count  of 
the  indictment  was  framed  upon  the  9  Geo.  4,  c.  69, 
s.  2,  which  enacts  that  where  any  person  shall  be 
found  upon  any  land  committing  any  such  offence 
as  is  hereinbeifore  menUoned,  it  shall  be  lawful  for 
the  owner  or  occupier  of  such  land,  or  for  any  penoa 
having  a  right  or  reputed  right  of  free  warren  or  free 
chase  thereon,  or  for  the  lord  of  the  manor  or  reputed 
manor  wherein  such  land  may  be  situate,  and  also 
for  any  gamekeeper  or  servant  of  any  of  the  persons 
herein-mentioned,    or   any  person   assisting  such 
gamekeeper  or  servant,  to  seize  and  apprehend  sach 
offender  upon  such  land,  or,  in  case  of  pursuit  being 
made,  in  any  other  place  to  which  he  may  have 
escaped  themrom,  and  to  deliver  him  as  soon  ss 
may  be  into  the  custody  of  a  peace  officer,  in  order 
to  his  being  conveyed  before  two  justices  of  the 
peace ;  and  in  case  such  offender  shall  assault  or 
offer  anv  violence  with  any  gun,  cross  bow,  firearms, 
stick,  club,  or  any  other  offensive  weapon  whatso- 
ever, towards  any  person  herebv  authorised  to  seize 
and  apprehend  him,  he  shall,  whether  it  be  his  first 
second,  or  any  other  offence,  be  guilty  of  a  mi«de- 
meanor,   and,    being  convicted  thereof,  shall  be 
liable,  at  the  discretion  of  the  court,  to  be  trans- 
ported   beyond   seas   for  seven  years,   or   to  be 
imprisoned  and  kept  to  hard  labour  in  the  common 
gaol  or  house  of  correction  for  any  term  not  exceed- 
ing two  years ;  and  in  Scotland,  whenever  an^  penon 
shall  so  offend,  he  shall  be  liable  to  be  punished  in 
like  manner.    Upon  the  first  count  the  prisoner  may 
be  convicted  of  a  common  assault.    It  is  not  mate- 
rial that  the  assault  should  be  committed  with  a 
weapon.    If  a  person  uses  his  fists  only  to  commit 
the  assault,  he  may  be  convicted  under  the  above 
section.    The  word  **  assault**  is  in  the  indictment, 
and  Heg,  v.  Taylor,  11  Goz  Grim.  Gas.  261 ;  L.  Bep. 
I  G.  G.  R.  194,  shows  that  upon  an  indictment  for 
unlawfully  and  maliciously  wounding  or  inflicting 
grievous   bodily  harm  a  verdict   for   a  common 
assault  may  be  returned.     In  Beg.  v.  Yeadon^  9  Cox 
Gr.  Gas.  91 ;  L.  &  G.  81,  upon  an  indictment  con- 
taining counts  for  inflicting  g^evous  bodily  harm, 
and  unlawfully  and  maliciously  cutting  and  stabbing 
and  unlawfully  occasioning  actusl  bodily  harm,i 
was  held  that  verdict  of  guilty  of  a  commonassaalt 
might  be  returned.    [Wulles,  J.— At  the  trial  ths 
count  for  common  assault  was  abandoned.    How, 
then,  can  the  prosecution  ask  for  a  conviction  now 
for  a  common  assault?]  The  attention  of  the  court  at 
the  trial  was  drawn  to  the  decisions,  upon  the  autho- 
rity of  which  it  is  contended  that  the  prisoner  may 
be  convicted  of  a  common  assault  on  the  first  count 
[WiLLBS,  J. --Reg.  v.  Taylor  is  tenable  on  the  ground 
that  the  second  count,  in  that  case  occasioning  actual 
bodily  harm,  was  a  good  count  at  common  law.] 

BoviLL,  G.  J.— There  is  much  difficulty  in  dealing 
with  this  case  in  consequence  of  the  oountel  for  the 
prosecution  electing  at  the  trial  to  abandon  the 
counts  for  common  assault.  After  that  course  had 
been  adopted  it  can  scarcely  be  considered  that  ths 
prisoner  had  a  full  opporttmity  afforded  to  him  of 
presenting  his  entire  defence  to  the  jury.    There  ii 
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this  fuiiber  difficulty.  The  jury  have  found  the 
prisoner  guilty  of  night  poaching  and  a  common 
aiaault,  and  it  would  also  appear  on  the  record 
that  he  was  acquitted  of  a  common  assault.  We 
therefore  think  the  conyiction  ought  not  to  stand. 
It  ia  unnecessary  to  say  whether  the  prisoner  might 
or  might  not  he  conricted  of  a  common  assult  upon 
the  first  count. 

WiLUBS,  J. — ^The  decision  proceeds  only  on  the 
ground  of  the  course  adopted  at  the  trial  in  electing 
to  abandon  the  charge  of  common  assault.  As  to 
the  question  whether  the  prisoner  could  properly  be 
convicted  of  a  common  assault  upon  the  first  count, 
I  tt&ink  that  he  could  not.  The  abandoning  the 
oouDt  for  common  assault  was  calculated  to  throw 
the  prisoner  off  his  guard,  and  prevent  him  being 
fully  heard  against  it. 

Btlbs,  J.— I  also  agree  that  the  conviction 
cannot  be  sustained  on  the  grounds  stated  by  my 
learned  brothers. 

Hakhbh,  J. — ^The  counsel  for  the  prosecution 
haTing  deliberately  abandoned  the  count  for  common 
aaaanlt,  I  think  this  conviction  ought  not  to  stand. 


Clbasbt,  B.  concurred. 


Conviction  quashed 


GOTTBT  OF  EXOHEaiTEB. 

Boported  bj  H.  Lxxoh  and  E.  Luxlst,  BaqitB..  Banrirterrttt-Law 

Jan,  24  and  26, 1870. 
Ths  Dukb  ot  Northuvbebland  V,  HouoHToir 

AND  OTHERS. 

Several  JUhery — Tickd  river — Roj^  /ranehisee — For^ 
Jeiture — Prerogative — Merger — MarkeUy  free  war- 
rsn,  waifty  wreck,  ^, — Time  immemorial—  Grant 
b^ore  Magna  Charta — Preeumption  of,  from  modern 
tuer — Statute  of  Limitations — Proper  mode  o/ direct- 
ing a  jury — Evidence. 

A  several  Jisherg  in  the  waters  of  the  river  Tyne,  the 
immemorial  existence,  and,  consequently,  the  legal  origin 
of  which,  by  an  original  grant  from  the  Crown  to  the 
prior  and  monks  of  the  monastery  of  7)fnemouth,  cm- 
terior  to  Magna  Charta,  was  proved,  was  claimed  by 
the  pkuntiff:  and,  it  being  proved  on  the  tried  that, 
snbsequenwf  to  Magna  Charta,  temp,  Edw»  1,  "  cer- 
tain liberties  and  free  usages,"  claimed  by  the  orior 
and  his  predecessors,  ^^had  been  adjudged  by  the  Kina's 
court  to  have  been  forfeited^  the  aefendanis  contended 
that  thefisheryin  question  came  within  the  terms  '*  liber- 
ties and  free  usc^es,"  and  so  had  merged  on  reverting 
to  the  Crown  by  forfeiture,  and  could  not  be  re- 
granted  : 

Held,  by  the  Cowrt  of  Exehetmer  {KtUy,  C.B.  and 
Martin  and  Pigott,  BB,),  that  the  plaintiff  had  a 
smfficient  title  to  the  several  fishery  to  enxMs  him  to 
muMtntain  trespass  againet  the  defendants. 

Evidence  of  actual  user  and  enjoyment,  by  a  plaintiff',  of  a 
right  €ff  severed  fshery  in  a  tidal  river  for  llO years 
prior  to  action  brought,  is,  of  itse(f  alone,  satisfactory  evi- 
dence upon  which  a  juru,  ij  not  actually  ctuled  upon  to 
presume,  would  be  amply  justifea  in  presuming  that  the 
right  had  existed  Jrom  time  immemorial,  and,  conse- 
quently, thai  there  must  have  been  a  valid  arant  of  the 
ftdhsry  by  the  Crown  anterior  to  Magna  (fharta;  and 
it  lies  on  the  defendant,  who  questions  the  right  to 
establish  either  that  the  fshery  was,  in  fact,  created 
since  the  time  of  legal  memory  and  Magna  Charta,  or 
UuMJtj  at  some  period  subsequent  thereto,  no  suchfshery 
was  inexistenoe^ 


By  KeUy  C.B.  and  Pigott  B.,  there  was  no  evidence  <^ 
forfeiture  of  the  fishery  subsequently  to  Magna 
Charta,  a  several  fshery  being  a  franchise  which  could 
not,  in  common  parlance,  or  legally,  be  held  to  be  in' 
eluded  within  the  words  "liberties  aud  free  usaqes^ 
and  therefore  the  question  qf  merger  did  not  arise. 

By  Martin,  B.  (and,  sembU  also,  if  the  question  of 
merger  had  arisen  and  it  had  been  necessary  to  decide 
the  point,  by  Kelly,  C.B.  and  Pigott,  B.),  a  several 
fishery,  granted  by  the  Crown  before  Magna  ChartOj 
does  not  merge  in  the  Crown  upon  reverting  to  the  king 
by  forfeiture  or  otherwise,  it  beina  a  frcmchise  in  the 
same  category  with  fairs,  markets,  warrens,  ''et 
similia,"  enumerated  by  Lord  Cohs  as  franchises 
**  original^  cretUed  by  the  king,  and  not  before  flowers 
in  the  garland  of  the  Crown,  and  which  therefore,  on 
reverting  to  the  king,  remain  as  thev  were  before  in 
esse,  not  merged  in  the  Crown,"*  ana  differing  in  that 
respect  from  franchises  suth  as  felons  goods,  waifs, 
estrays,  wrecks,  jr.,  whu^  **  being  flowers  in  the  gar^ 
land,  are  merged  in  the  Crown  on  reverting  to  the  king, 
and  he  has  them  again  in  jure  ooronsB:"  {See  The 
Abbot  of  Strata  Marcella's  case,  9  Eip.  24a/ 
Heddy  v.  Wheelhouse,  CVv.jSatz.  668-691.) 

By  Martin,  B,,  the  proper  mode  of  dealing  with  such  a 
question,  in  summing  up  to  the  jury,  is  that  pointed  out 
and  laid  down  by  Parke,  B.  in  Jenkins  v.  Harvey, 
1  Cr.  M.  j-  A  877;  2  lb.  407;  6  L.  J.,  N.  S., 
17  and  21,  Ex.^  and  cited  with  approbation  bv  Bhck" 
bum,  J.  in  Sheppard  v,  Pajme,  tn  the  Exchequer 
Chamber,  10  L.  T.  Rep,  N.  S.  194 ;  16  C,  B.,  N.  &, 
126  ;  83  L.  J:  168,  C.  P. 

This  was  an  action  of  trespass  by  the  plaintiff 
against  the  defendant  for  breaking  and  entering  an 
alleged  several  salmon  fishery  of  the  plaintiff  in  the 
waters  of  the  River  Tyne,  in  the  county  of  Northum- 
berland, and  catchiui^  and  disturbing  the  fish  there] 
After  the  commencement  of  the  action,  by  agreement 
between  the  parties  and  a  judge's  order,  a  special  case 
was  stated,  without  pleading,  for  the  opinion  of  the 
Court  of  Exchequer,  in  which  the  history  of  the 
fishery,  claimed  by  the  plaintiff,  from  the  time  of 
King  William  Rufus  down  to  the  present  day,  with 
the  various  charters,  documents,  and  other  evidence, 
showing  the  existence  of  the  fishery  in  question 
from  before  the  time  of  legal  memory,  and  also  evi- 
dence of  the  continuous  user  and  enjoyment  of  ii 
by  the  plaintiff  and  his  predecessors  in  title  for 
110  years  prior  to  the  time  of  action  brought,  were 
set  out  at  very  great  length.  The  following  abridged 
abstract  of  the  case  wiU  be  sufficient  for  the  pur* 
pose  of  this  report. 

Paragraphs  1  to  6:  The  priory  or  monastery  of 
Tynemouth,  which  was  in  existence  I  n  Uie  time  of 
the  Saxons,  was,  early  in  the  reign  of  Mfilliam 
Rufus,  endowed  by  Robert  de  Mowbray,  Earl  of 
Northumberland,  subject  to  and  dependent,  as  a  cell, 
on  the  Abbey  of  St.  Albans,  and  by  letters  patent 
of  confirmation,  by  inspeximus  of  66  Hen.  8,  it 
appeared  that  King  Henry  II.  by  his  charter  granted 
and  confirmed  to  God,  and  St.  Alban,  and  Sl  Oswyn, 
of  Tynemouth,  and  the  monks  there  serving  Qod, 
the  church  of  Tynemouth,  and  all  the  churches, 
lands,  &c  .  .  .  And,  moreover,  whatsoever  Robert^ 
Earl  of  Northumberlaud,  and  his  men,  had  given  to 
the  aforesaid  church  and  St.  Oswyn.  Whei^ore  he 
willed  and  commanded  that  the  church  and  monks 
aforesaid  should  have  all  the  above  said  freely  and 
quietly,  with  all  their  appurtenances  in  wood  and 
plain,  &c.  .  .  .  And  fisheries,  and  pools,  within 
borough  and  without.  And  they  might  have  their 
court  as  fully  and  freely  as  he  himself  had,  and  as 
the  charters  of  King  William  and  King  Henry,  his 
grandfather,  did  testify,  and  he  willed  that  they 
should  maintain  and  defend  the  aforesaid  church 
from  all  injury  as  his  own  alms. 
I     7  to  18:  By  charters  of  10  Bic  1,  and  6  Johii« 
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and  two  charters  of  Hen.  8,  the  prior j  of  Tjne- 
moath  was  confirmed  in  all  its  aborementioned 
possessions  and  priTileges» 

14  and  15:  In  the  20lh  Edw.  1  (a.d.  1292)  dis- 
pntes  arose  touching  the  rights  of  the  monastery 
of  Tynemouth ;  and,  from  the  record  of  the  proceed- 
ings with  reference  thereto,  it  appears  tJiat  the 
burgesses  of  Newcastle  institated  a  suit  in  the 
King's  C!ourt  against  the  prior  of  the  monastery, 
and,  by  the  King's  attorney,  complained  that  the 
prior  had  made  a  port  and  forestalled  the  merchan- 
dise, and  had  had  raised  a  new  town  of  Sheeles ;  and 
taken  there  wreck  which  belonged  to  the  king,  and 
prisages  and  customs  from  vessels  of  wine,  and 
from  Teasels  and  boats  of  seaflsh,  and  had  raised 
weirs  at  Tynemonth,  and  had  a  market  there,  and 
took  amendment  of  bread  and  ale  without  warrant. 
The  prior,  by  his  answer,  as  to  wreck  and  fore- 
stalling of  merchandise,  justified  the  same  by 
setting  out  the  beforementioned  charters  of  Ric.  1. 
And  as  to  founding  a  new  town  he  denied  having 
done  so,  and  said  that  the  king  had  no  soil  or  free- 
hold there,  for  that  the  soil  and  freehold  of  the 
monastery  extended  into  the  middle  of  the  water 
of  Tyne,  and  that  between  the  middle  of  the  water 
and  the  lands  of  the  monastery  he  (the  prior)  had 
Au  freejuhery  by  the  length  of  the  same  land  in  the  same 
water ;  and  that  he  and  his  predecessors  had  built 
houses  there,  for  fishermen  and  others  who  had  sold 
bread,  ale,  and  fish,  without  amends  to  the  king, 
but  only  to  the  same  prior ;  and  as  to  the  fishermen 
and  bakers,  &c.,  that  his  piedecessors  had  their  own 
private  fishermen  at  their  pleasure  fishing  in  the 
water  aforesaid,  for  the  support  of  their  house, 
without  paying  toll  to  the  king,  notwithstanding 
that  the  port  of  the  water  of  Tjrne  specially  and 
entirely  belonged  to  the  king ;  and  that  the  same 
have  had  certain  their  tenants  at  Sheeles  with 
their  boats  free  within  their  demesne  lands ;  and  as 
to  the  market,  he  claimed  there  no  market,  but 
there  was  a  tumbrell,  and  there  were  bakers  and 
brewers,  and  ovens  for  hire,  and  stalls  for  putting 
up  bread,  &c.,  for  sale. 

The  burgesses,  by  the  king's  attorney  replied ; 
and  afterwards  in  19  Edw.  I.,  an  iiiquisition  was 
taken  before  the  king's  justices  in  eyre,  by  the  oaths 
of  twelve  lawful  men,  who  found  against  the  prior 
and  in  favour  of  the  Crown  with  respect  to  the  matter 
complained  of  by  the  said  burgesses  in  the  said 
suit,  and  they  assessed  the  damages  in  respect  of 
the  said  several  matters,  and  thereupon  judgment 
was  given  in  favour  of  the  Crown ;  but  neither 
in  the  replication  nor  in  the  judgment  was  any 
reference  made  to  the  fishery^  or  the  claim  of  the 
prior  thereto,  nor  was  the  right  of  the  prior  to 
such  fishery  in  any  way  sJFected  by  the  said 
judgment 

16 :  King  Edward  I.,  by  charter  of  the  27th  year 
of  his  reign  (a.d.  1299),  after  reciting  that  certain 
hberties  and  free  usages  claimed  by  the  prior  of 
Tynemouth  and  his  predecessors,  by  virtue  of 
their  charter,  had  been  adjudged  by  the  king's 
court  to  have  been  forfeited,  and  were  seised  into 
the  king's  hands,  did,  for  himself  and  his  heirs, 
restore  and  yield  up  all  the  aforesaid  liberties  and 
free  usages  unto  the  said  prior  and  monks,  to  have  and 
to  hold,  to  them  and  their  successors,  &&,  for  ever, 
as  fully,  as  well  io  land  and  water  as  in  other 
places,  as  they  bad  and  held  the  same,  by  virtue 
of  the  said  charter,  before  the  said  seizure. 

17  to  88 :  Set  out  a  commission  of  25  Hen.  6,  and 
an  inquisition  taken  under  and  by  virtue  thereof 
respecting  certain  alleged  encroachments  and  usur- 
pations by  the  prior  of  Tynemonth  in  the  soil  of 
the  river  Tyne,  within  the  finx  and  reflux  of  the 
said  river,  and  also  a  charter  of  the  8  Edw.  4  (a.d. 
1464),  granting  and  confirming  to  the  Abbot  of  St. 
^bans,  and  to  the  prior  and  convent  oi  Tynemouth, 


and  their  successors,  the  rights  and  privileges  in  the 
said  charter  mentioned ;  and  a  charter  of  confirma- 
tion of  2  Hen;  8^  setting  forth  and  oonfirmiog  the 
aforesaid  grant  by  inspeximus. 

84  to  86 :  In  the  80  Hen.  8,  the  said  monaateryof 
Tynemonth,  which  had  previously  been  granted  and 
confirmed  to  the  king,  his  heirs,  and  suocessora, 
was  dissolved,  and  all  the  possessions,  estates,  and 
rights  belonging  to  the  said  monks  of  St.  Albans, 
which,  at  the  time  of  the  said  grants  and  dissolution 
respectively,  were  above  the  clear  yearly  value  of 
200^,  became  and  were  vested  in  the  Crown,  and  by 
letters  patent  in  the  same  year  (80  Hen.  8),  shortly 
after  the  dissolution,  the  site  of  the  said  monastery, 
with  its  demesne  and  other  lands  and  heredita- 
ments to  the  late  monastery  formerly  apper- 
taining, together  with  (inter  alia)  **  the  tithes  of 
fish  of  all  vessels  and  boats  fishing  at  the  Sbelths, 
in  Tynemouth,  parcel  of  the  rectory  of  Tynemouth," 
were  demised  by  the  Crown  to  Sir  Thomas  Hylton, 
for  21  years,  at  certain  reserved  yearly  rents. 

87  to  46  :  Accounts  of  the  said  fishery  were,  from 
time  to  time,  during  the  reigns  of  Hen.  8  and 
Eliz.,  rendered  into  the  Exchequer,  and  in  accounts 
for  the  year  81  Hen.  8,  one  of  the  accountants  (the 
said  Sir  Thomas'Hylton)  answered  for  **  the  ferm  of 
the  site  of  the  said  priory,  demesne,  lands,  tithes, 
and  other  commodities,"  and  in  the  account  of 
another  of  the  accountants,  one  Thomas  Johns, 
there  is  the  following  entry : — 

F«nii  of  SaUpmu  wUi  a  fSsWru.^Of  fhefermof  the  nfanos 
fishery  in  the  Mlt  waters  witUn  the  boands  of  the  towBr 
ship  of  SEheelee  and  l^emoath,  he  (the  aoooantuit) 
anawers  not  here,  beoaose  the  flshcnrmen  there  arv  boand  Io 
dtUvtrfor  nery  90  salmon  ao  taken,  <m$  fish  to  the  hands  of 
the  bailiff  there^  bj  andent  oostom.  and  no  waeh  flahiaf 
hath  been  made  or  had  hj  the  time  aforesaid. 

And  in  an  account  rendered  for  the  20  Eliz.  there 
is  the  following  (amongst  other  entries) : — 

North  ShselM.— -The  aoooont  of  Bobert  Ardeme,  hsSM 
there,  of  any  profit  Bxiidne/nm  ik§  /arm  ofiksaaimumJMmji 
in  tkt  «att  locUan,  within  the  bonnds  of  the  town  of  rih«*ffliw 
and  Tynemouth,  where  the  tenants  of  the  town  on^ht  to 
answer  for  every  twenty  aalmon  one  salmon.  For  the  tiaie 
of  this  aooount  he  doth  not  anawer,  becanse  no  umii  fish 
have  been  ttiken  within  the  bounds  aforeaaid  dazing  the 
aame  time. 

Again,  at  the  conclusion  of  a  survey  of  the  Manor 
of  Tynemouth  (12  Jac  1,  A.D.,  1608),  there  is  the 
following  note. 

"  InM.  Thsn  %9  a  fUhmg  for  sainum  fhers  m  the  wedertf 
ths  TyiM,  extending  from  uie  month  of  the  river,  where 
Tyne  falleth  into  the  aea,  into  Howden  Head,  near  the 
territories  of  TVUUngton,  for  which  there  hath  been 
andenUy  paid  80.  4d.  by  the  year." 

And  by  letters  patent,  7  Jac  1.  (a.d.  1610)^  cer- 
tain messuages,  Ac,  in  North  Sheeles  together  with 
a  salmon  fishery  described  as  "  Our  Salmon  Fishery, 
in  the  water  of  Tyne,  aforesaid  extending  from  a 
place  where  the  water  of  Tyne,  aforesaid,  faUa  into 
the  sea,  unto  a  place  called  Howden  Head,  near  the 
territory  of  Willington,  for  which  no  rent  is  now 
answered  but  of  the  yearly  value  of  Zs.  id,"  parcel 
of  our  manor  of  Tynemouth,  and  to  the  late  monas- 
tery of  Tynemouth  aforesaid  formeriy  belonging, 
and  late  parcel  of  the  lands  and  possession  thereol 
were  granted  by  the  King  to  Watldnson  and  Helme, 
for  21  years,  at  reserved  yearly  rents,  and  by  letters 
patent,  21  Jac.  1.  (a.d.  1624),  parcel  of  the  posses- 
sion of  the  said  late  monastery  were  granted  by  the 
King  in  fee,  to  Henry,  Earl  of  Northumberhmd,  an 
ancestor  of  the  plainti£f,  without  any  exptese  men- 
tion of  any  fishery,  but  with  tiie  usual  genersl 
words,  and  amongst  them  the  words  "all  and 
singular  fisheries  and  fishings  |to  the  aforesaid  mes- 
suages and  lands,  &c.  belonging  or  appertaining." 

47  to  71.  By  letters  patent,  1  Car.  I  (1625) 
the  king  granted  to  Edward  Bamsey  and  Bobeit 
Ramsey,  their  heirs  and  assigns,  at  a  rent 
(inter  oAa)  "ii  mdmon  fishery^*"  described  as  '^  ail 
that  salmon  fiaheiy  in  the  water  of  l^ne,  extending 
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from  the  place  where  the  water  of  Tjne  falls  into 
the  aea  unto  a  place  called  Howden  Head,  near  the 
territory  of  WilliDgton  aforesaid/*  and  mentioned 
to  have  been  derised  to  William  Watkinson  and, 
Henr}'  Helme,  and  to  have  been  parcel  of  the  lands 
and  premises  of  the  Monastery  of  Tynemouth; 
and  by  indenture  of  bargain  and  sale,  15th  Feb. 
1637  (18  Gar.  1),  "all  those  fishings  for  salmon 
in  the  water  of  Tyne  aforesaid,  extending  from 
the  place  where  ifte  water  of  Tune  falls  into  the  sea 
wUo  the  place  called  Howden  Head  aforesaid,^  with 
the  appurtenances,  were  (inter  a/ta)  granted  by  the 
said  Robert  Ramsey  (who  had  snryived  the  said 
Edward  Ramsey)  unto  George  and  William  Mil  burn, 
their  heirs  and  assigns,  in  fee  farm  rent,  for  ever, 
from  whom,  by  a  series  of  transmissions  by  deed, 
the  said  fishery  passed  into  the  hands  of  various 
successive  owners,  until,  by  indenture  of  2nd  May, 
1759,  it  became  the  property  of  Hugh  Earl  of 
Northumberland,  his  heirs  and  assigns  for  ever, 
by  the  description  of  **  all  those  fisheries  or  rights  of 
fi'^^St  piscaries,  and  fishing  places  in  the  river  Tyne, 
at  the  Low  Lights  near  Ulifford's  Port,**  with  all 
appurtenances ;  and  in  settlements  executed  by  the 
descendants  of  those  claiming  under  the  said  Hugh 
Earl  (afterwards  Duke)  of  Northumberland,  since 
the  date  of  the  last-mentioned  Indenture  to  the 
present  time,  a  salmon  fishery  is  mentioned  and 
oom prised,  and  is  described  as  **cJl  that  sabnon 
Ushery  in  the  ritjer  Tyne  near  adioining  to  Tynemouth 
and  North  Shields^  purchased  by  the  said  duke  of 
Mr,  BalL^ 

There  was  evidence  set  out  in  the  remaining 
paragraphs  of  the  case  of  the  exclusive  user,  occu- 
pation, and  enjoyment  of  the  fishery  in  question,  as 
a  seTeral  fishery,  by  the  plaintiff  and  his  prede- 
cessors from  1759  to  the  commencement  of  the 
I«esent  action,  being  a  period  of  110  years.  The 
trespass  and  grievance  complained  of  were  admitted 
if,  upon  the  facts  above  stated,  the  plaintiff  was 
entitled  to  a  fishery  in  the  said  river. 

The  court  were  to  have  the  same  power  of  draw- 
ing inferences  of  fact  that  a  jury  would  have ;  And 
the  question  for  the  court's  opinion  was  whether, 
under  the  circumstances  stated,  the  plaintiff  had  a 
sufficient  title  to  a  several  fishery  In  the  river  Tyne 
to  enable  him  to  maintain  the  action  ? 

MelUsh,  Q.C.  (with  him  were  Manisty,  Q.C.,  and 
Pimder)  tor  the  plaintiff :   It  is  impossible  for  the 
defendants  successfully  to  contend,  in  the  face  of 
the   orerwhelming  documentary  evidence  set  out 
and  referred  to  in  the  special  case,  that  the  several 
fishery  in  question  had  not  a  legal  origin  long 
anterior  to  Magna  C!harta,  and  going  back  beyond 
the  time  of   legal  memory  applicable  to  such  a 
question ;    and  again,  the  evidence  of  continuous 
user  and  enjoyment  of  the  fishery  by  the  plaintiff 
and  his  predecessors  in  title  for  a  period  of   110 
years  prior  to  action  brought,  was  equally  conciu- 
•iTe  and  overwhelming  on  that  point.     But  the 
defendants  will  seek  to  meet  the  plaintiff's  case  by 
urging  that  the  fishery  was  forfeited  and  reverted 
to  the  Crown  in  the  time  of  King  Edward,  or  upon 
the  dissolution  of  the  monasteries  by  Henry  VIII., 
and  so  had  merged.    But  in  the  first  place  there  is 
no  distinct  or  sufilcient  evidence  of    the  alleged 
forfeiture  (Jen^.  Edw.  1),  and  secondly,  the  doc- 
trine of  merger  is  not  applicable  to  such  a  franchise 
as  a  several  fishery.    It  is  not  within  the  range  of 
the  '*  liberties  and  free  usages  "  found  in  the  case  to 
have  been  forfeited  in  Edward  L's  time.     Such 
^  liberties  and  free  usages,"  are  more  anabgous  to 
wrecks,  estrays,  and  felons'  goods,  &c.,  which  on  the 
forfeiture  of  the  manor  would  belong  to  the  king 
injure  corancSf  and  not  as  lord  of  the  manor ;  but  a 
free  or  sereral  fishery  is  in  the  same  category  with 
free  warrena,  nuirkets  and  fairs,  with  toll,  &a,  which 


do  not  merge  or  become  extinct  by  the  accession  or 
reversion  of  them  to  the  Crown.  For  this  proposi- 
tion the  case  of  The  Abbot  ofStratu  Marcella,  9  Rep. 
24  A,  is  a  direct  and  decisive  authority.  See  also 
Ck>m.  Dig.  tit.  ^  Franchises  "  G.  1.  With  regard  to 
the  alleged  merger  at  the  dissolution  of  the  monas- 
tery, the  Act  of  82  Hen.  8,  c.  20,  reviving  in  the 
Crown  all  the  late  privileges  and  franchises  of  the 
abbots,  &C.,  would  operate  to  prevent  any  such 
merger. 

Pickering,  Q.C.  (with  him   Gainsford  Bruce'),  for 
the  defendants.    This  fishery,  with  all  other  liber- 
ties and  franchises  of  the  priory,  was  forfeited,  and 
consequently  merged  in  the  Crown,  temp,  E^w.  1 
at  a  period  subsequent  to  Magna  Charta,  since 
which  there  could  be  no  new  creation  or  grant  of 
a  several  fishery.    See  Hale  de  Fortibus  Maris,  pi.  2, 
Hale  de  Jure  Maris,  c  2,  p.  7,  and  c.  4 ;  4th  Institute 
p.  800;    Bro.   Abr.    '<Quo    warranto,"   pi  9,    11. 
There  being  no  direct  authority  on  the  express 
point,  recourse  must  be  had  to  principle.    It  could 
work  no  injury  to  the  Crown  who,  upon  resuming 
possession  of  a  several  fishery,  had  power  imme- 
diately  afterwards  to    recreate  it,  even  in  water 
where  the  soil  belonged  to  a  private  indiyidual; 
differing,  it  is  submitted,  in  this  respect  from  a  free 
warren,  which  could  not  be  created  by  the  Crown, 
ta  invitum,  in  a  subject's  lands  ;  though,  upon  consent 
of  the  proprietor  of  the  soil  being  obtained,  there 
would  be  no  merger  of  the  recreated  warren,  on  its 
reverting  to  the  Crown,  since  it  is  not  the  property 
of  the  Crown  by  virtue  of  the  prerogative;  but 
the  Crown  had  an  interest  of  pleasure  in  these 
fisheries  as  part  of  its  prerogative,  as   is  stated 
by  Hale.    There  is  no  analogy  between  it  and  a 
warren  :  (^Rogers  y.  AUtn,  1  Campb.  810.)    The  Abbot 
of  Strata  Marcella's  case  is  distinguishable  and  not 
applicable  here  as  being  decided  on  the  terms  of 
82  Hen.  8,  c.  20 ;  but,  if  not  so,  there  is  no  similarity 
or  analogy  between  a  fishery  and  a  warren, — the  for- 
mer resemblinglmore  closely  other  franchises,  such  as 
wreck,  waifs,  estrays,  &c.,  which  admittedly  merge 
upon  reverting  to  the  Crown,  and  so  become  extinct. 
He  cited  also,  and  referred  to  the  following  au- 
thorities :  the  Case  of  the  Swans,  7  Rep.  16  A ;  Hoi- 
ford  V.  George,  18  L.  T.  Rep.  N.  S.  817 ;   L.  Rep.  8, 
Q.  B.,  689  ;  87  L.  J.  185,  Q.B. ;  Bac.  Abr.  «  Prero- 
gative," E.  8  ;  8  Cru.  Dig.  tit.  "Franchises,"  267 ; 
Faterson's  Fishery  Laws. — [Martin,  B.,  referred 
to  Jenkins  v.  Harvey,  I  Cr.  M.  &  R  877 ;  2  lb.  407  ; 
5  L.  J.,  N.  S.,  17,  21,  Ex. ;  and  the  rule  there  laid 
down  by  Parke,  B.,  as  to  the  correct  mode  in  which 
such  a  question  should  be  dealt  with  by  the  judge 
in  summing  up  to  the  jury,  and  also  to  the  obser- 
vations of  Blackburn,  J.,  thereupon  in  Shmard  v. 
Payne,  in  the  Exchequer  Chamber,  10  L.  T.  Rep. 
N.  S.  194 ;  16  C.  B.,  N.  S.,  126 ;  88  L.  J.  158,  C.  P.] 

MelUsh,  Q.  C.  in  reply — ^There  is  no  proof  of 
merger,  and  the  defendant's  argument,  therefore, 
fails  at  its  foundation ;  but,  apart  from  that  a  royal 
fishery  cannot  merge.  Heddly  v.  Wheelhouse,  Cro. 
Eliz.  558—591.  He  further  cited  also.  The  Bonne 
Fishery  case,  Davis'  Rep.  55a ;  The  Duke  of  Somerset 
V.  Fogwell,  5  B.  &  C.  876  ;  5  L.  J.  49,  K.  B. ;  Mai- 
colmson  T.  O'Dsa  and  others,  in  the  H.  of  L.,  9 
L.  T.  Ren.  N.  8.  98 ;  10  H.  of  L.  Cas.  598  ;  Gann 
V.  The  WhiUtable  Free  Fishers,  in  the  House  of  Lords, 
12  L.  T.  Rep.  N.  8.  150;  85  L.  J.29,  C.  P;  II  H.  of 
L.  Cas.  192.  [PiQOTT,  B.,  referred  to  the  case  of 
7%e  Mayor,  ^.  of  Colchester  v.  Brooke  in  the 
Queen's  Bench,  15  L.  T.  Rep.  N.  S.  59  and  178  ;  7 
Q.  B.  Rep.  889.] 

KsLLT,  C.B. — I  am  of  opinion  that  the  plaintiff  is 
entitled  to  judgment.  His  claim  is  to  a  several  fishery 
in  the  tidal  waters  of  the  river  Tyne^  and,  in  sup- 
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I>ort  of  it  he  faa8  clearly  proved  that  he  and  his 
anceBtors  have  heen  in  the  actual  possession  (so  far 
as  that  term  can  be  applied  to  an  incorporeal  here- 
ditament) and  enjoyment  of  the  fishery  from  1759 
to  the  present  time  Now,  this  evidence  alone  of 
the  actual  user  and  enjoyment  of  a  right  of  this 
nature  for  110  years,  would,  if  the  case  rested  there, 
be  satisfactory  evidence  upon  which  a  jury,  if  not 
absolutely  called  upon  to  presume,  would  be  amply 
justified  in  presuming  that  the  right  to  the  fishery  had 
existed  from  time  immemorial,  and,  consequently, 
that  there  must  have  been  some  valid  grant  of  it 
by  the  Crown  anterior  to  Magtoa  Cbarta.  But,  the 
Case  does  not  rest  there.  It  appears  by  paragraphs 
87,  38,  and  89  and  several  subsequent  paragraphs  of 
the  special  case,  that  from  the  year  1540,  at  least,  a 
fishery  in  these  waters  had  been  actually  in  existence 
and  had  been  used  and  enjoyed  (but  for  a  short  time 
only)  by  King  Henry  VIII.,  and  afterwards  by  the 
several  persons,  grantees  of  the  Crown,  or  claiming 
title  to  U.  from  Henry  ATIII.  The  first  mention  of 
a  free  nshery,  or  a  several  fishery,  by  that  name 
and  clearly  describing  the  fishery  in  question,  as 
now  claimed,  is  in  the  above  named  three  para- 
graphs, where  it  appears,  by  the  minister's  accounts, 
rendered  to  the  Exchequer,  tentp.  81  Hen.  8.,  that 
one  of  the  accountants  answers  for  the  ferm  of  the 
site  of  the  said  priory,  demesne  lands,  tithes,  and 
other  commodities  by  the  yearly  rent  reserved  to 
the  Crown.  And  in  the  account  of  another  accountant 
la  the  following  entry :  "  North  Sheeles.  The 
account  of  Thomas  Johns,  bailifiF  there  for  the  time 
aforesaid,  Ferm  of  salt  pans,  with  a  fishery.  Of  the 
ferm  of  the  salmon  fishery  in  the  salt  waters,  within 
the  bounds  of  the  township  of  Sheeles  and  Tine- 
mouth,  he  (the  accountant)  answers  not.**  And  he 
C^ves  reasons  for  not  answering,  which,  in  effect, 
would  go  to  show  that  the  fishery  was  actually 
enjoyed  by  fishermen,  who  were  bound  to  render 
for  every  twenty  salmon,  one  fish  to  the  bailiff. 
I  refer  to  that,  to  show  that  at  that  time  a 
fishery  existed,  and  was  enjoyed  in  these  waters. 
As  early,  therefore,  as  1640,  we  find  there  was  a 
fishery  existing  which  must  have  been  a  several 
fishery  of  the  nature,  as  well  as  in  the  same  water 
as  that  now  claimed  by  the  plaintiff.  Again,  in 
1608  (6  Jac.  1\  a  survey  was  made,  and  among 
the  items  we  nnd  this:— ** There  is  a  fishery  for 
salmon  in  the  water  of  the  Tyne,  extending  from 
the  mout^  of  the  river,  where  Tyne  falleth  into  the 
sea,  unto  Howden  Head,  near  the  territories  of 
Willington,"  and  so  forth.  That  carries  us  from 
the  year  1540  (81  Hen.  8)  to  1608  (6  Jas.  1) 
Again  we  find  in  1610,  two  years  afterwards,  in  the 
reign  of  the  same  last-named  king,  by  letters  patent, 
the  ''  salmon  fishery  in  the  waters  of  Tyne  afore- 
said** (describing  it  by  its  limits)  as  **  extending 
from  a  place  where  the  waters  of  Tyne  aforesaid 
fall  into  the  sea,  unto  a  place  called  Howden  Head, 
near  the  territory  of  Willington,  for  which  no  rent 
is  now  answered,  but  of  the  yearly  value  of  8s.  4<f ; 
and  all  which  said  premises  are  therein  described  as 
being  parcel  of  our  manor  of  Tynemouth,  in  our 
said  county  of  Northumberland,  and  to  the  late 
monastery  of  Tynemouth  aforesaid,  formerly  be- 
longing and  appertaining,  and  late  were  parcel  of 
the  lands  and  possessions  thereof."  Here  there  is 
direct  and  incontrovertible  proof  that  this  fishery, 
as  now  claimed,  existed  in  1610;  that  during  the 
reign  of  James  I.  it  had  existed  and  was  the  property 
of  the  monastery  before  its  dissolution,  and  that 
upon  that  event  it  had  passed  into  the  hands  of  other 
parties  from  and  through  whom  it  passed  to  the 
plaintiff*  s  ancestor.  That  is  primS/acUf  and  in  the  ab- 
sence of  evidence  to  the  contrary,  conclusive  evidence 
that  this  fishery  existed  by  law  and  according  to  law 
before  the  time  of  legal  memory,  and,  consequently, 
before  Magna  Chalrta.    The  pn^osi^n  then  being 


established  that  this  fishery  existed  under  some 
valid  and  lawful  grant  before  the  time  of  legal 
memory  and  Magna  Charta,  it  lies  upon  the  defen- 
dants, who  question  the  right  of  the  plaintiff  to  the 
fishery,  to  establish  one  of  two  propositions,  etther 
that  this  fishery  (though  upon  the  evidence  it  may 
be  presumed  to  have  existed  before)  was  in  fact 
created  since  the  time  of  legal  memory  and  fiCagna 
Charta,  and  so  could  not  be  lawfully  created,  but 
of  such  a  fact  as  that  there  is  no  evidence  whatever ; 
or,  that  at  some  period  subsequent  to  Magna  Charbi 
no  such  fishery  was  in  existence.  In  which  case  it 
could  have  come  into  existence  at  such  subsequent 
period  only  by  the  grant  of  the  Crown  to  the  sub- 
ject, whidi  grant,  being  contrary  to  Magna  Charta, 
would  be  void  in  law.    How  then  does  the  case  stand 
with  regard  to  that  ?    We  find  prima  facie  and  pre- 
sumptive evidence  of  the  fishery  being  not  only  in 
existence,  but  of  long  actual  user  and  enjoyment  of 
it  for  880  years  and  more ;  and  on  looking  at  the 
documents  we  find,  in  the  first  place,  that  the  priory 
or  monastery  of  Tynemouth  was  in  existence  in 
Saxon  times;  and  that  as  early  as  the  reign  of 
William  Ruf  us,  "  the  priory  was  endowed  by  Robert 
de  Mowbray,  Earl  of  Northumberland,  subject  to 
and  dependent  as  a  cell  upon  the  Abbey  of  St 
Albans,  in  the  county  of  Herts."    Now  it  is  quite 
possible,  though  we  have  not  the  express  words, 
properly  to  be  a  grant  of  this  fishery,  in  the  charter 
of  William  Rufus,  that  it  may  have  been  granted 
thereby,  and  coupling  with  that  possibility,  even  if 
it  be  no  more^  the  evidence  to  which  I  have  adverted 
of  a  user  of  880  years  and  upwards,  we  may  fairly 
presume,    in    the    absence    of    evidence    to    the 
contrary,  that  this  fishery  was  granted  by  William 
Rufus  to    the  predecessors,   whosoever  they  may 
have  been,    of    the    present   Duke   of   Northum- 
berland,   the    plaintiff   in    this   suit.      Then    we 
come   to   the  next  document,  the  letters   patent 
of  confirmation    by   inspeximus   of   55   Hen.    &, 
which,  of  course,  if  they  had  purported  to  grant  the 
fishery  at  that  date,  would  have  had  no  such  effect  in 
law.    But  they  state  **  that  King  Henry  the  Second, 
by  his  charter,  granted  and  confirmed  to  God  and  Ql 
Alban  and    St.  Oswln    of  Tynemouth,    and  the 
monks  that  serve  God,  the  Church  of  Tynemouth, 
and  all  the  diurches,  lands  and  tithes,  and  other 
tenures,  to  the  same  appertaining ;  that  is  to  say, 
Wyteley  and  Setun,  and  Sihal,"  &c,  and  then,  after 
a  number  of  other  matters,  we  find  this :  "  These 
things  above  said,  and  moreover  whatever  Robert 
Earl  of  Northumberland  and  his  men  have  given  to 
the    aforesaid    Church    and     Saint    Oswyn,    ftc, 
hath  been,  or  shall  be  in  future,  reasonably  given  to 
the  same  by  any  donor  whomsoever,  He,  the  said 
King,  granted  and  confirmed  to  the  same  in  per- 
petual alms  ;"  and  then  come  these  general  words, 
that  the  church  aforesaid  and  the  monks  "  shouM 
have  and  hold  all  the  things  above  said  well  and  in 
peace,  freely  and  quietly,  wholly  and  honourably, 
with  all  their  appurtenances,  in  wood  and  plain,  in 
meadows  and  feedings,  in  ways  and  paths,  in  waters 
and  mills,  and  Juheries  and  pools,'*  &c    And  then 
follow  some  other  general  words.    It  is  quite  tme 
that  that  is  not  a  direct  grant  of  the  fishery ;  but  it 
clearly  recognises  that  in  former  grants  at  least 
there  may  have  been  a  fishery ;  and  when  we  couple 
that  with  the  charter  of  William  Rufus,  and  again 
with  the  long  user  and  enjoyment  of  830  years  and 
more,  it  is  fair  to  presume  that  this,  although  not 
a  direct  grant  of  the  fishery,  yet  with  the  chitftef  of 
confirmation  of  lands,  manors,  and  other  possessions, 
included  that  as  granted,  which  was  granted  inci- 
dentally.   Passing  through  the  whole  of  the  docu- 
ments, we  come  to  the  question  whether  there  is 
any  one  of  them  (it  is  not  necessary  to  go  through 
the  whole  of  them^  Which,  either  in  distinct  terms  or 
by  neoeesary  Implxcation,  rabes  even  a  preswnpHon 


MAGISTRATES*   OASES. 


883 


Ex.] 


Tbb  Dukb  of  Northuxbbblakd  v.  HonoHTolr  and  others. 


Ex.] 


flmt  at  any  time,  subject  to  Magna  Charta«  this 
fishery  did  not  dt  facto  exist  ?    I  can  find  nothiuK 
Bpoo  which  even  an  argament  can  be  suggested 
to  that  effect,  unless  it  be  in  the  document  set  forth 
&tt  in  the  appendix  to  the  case  —  namely,  the 
'^  abstract  of  the  record  of  the  proceedings  between 
King  Edward  I.  and  the  burgesses  of  Newcastle, 
and  the  prior  of  Tynemouth."    It  certainly  appears 
there  that  '*  the  prior  answered  in  the  said  suit  as 
to  wreck  of  the  sea  and  forestalling  of  merchandise 
by  setting  out  the  chaitet  of  Ric  I."  (referred  to 
in  par.  8  of  this  case),  and  then  as  to  founding  the 
new  town  at    Sheeles,   and   so   forth,   he   denied 
that  he  had  encroached   upon  the   rights  of  the 
king  in  any  way  in  those  respects.    Then  he  went 
on  to  say  that  **  the  king  had  no  soil  or  freehold 
ihere,  for  that  the  soil  and  Jreehold  of  the  monastery 
extended  into  the  middk  of  the  water  of  the  Tyne,  and 
flat  betwfeen  the  middle  of  the  water  and  the  land  of  the 
wmmaetery  he  had  his  free  fishery  by  the  length  of  the 
same  land  in    the  same    water^   and    that  he    and 
his  pnsdecessors  had  built  houses  there  for  flsher- 
Bien    and    others,    who     had    sold    bread,    ale, 
•and   fish    without   making   any    amends   to    the 
king,  but  only  to  the  said  prior,"  and  then  pro- 
ceeded further  with  his  answer.    In  the  first  place, 
the  suit  was  instituted  for  certain  purposes  whidi 
are  clearly  expressed  and  defined,  and  the  claim  was 
not  for  the  fisheij.    Thexe  was  no  question  raised 
as  to  the  right  of  the  monks  or  the  monastery  to 
the  fishery,  and   if   there  had  been  any  general 
words  in  the  decree,  or  in  what  was  insisted  upon  by 
the   Attorney-General,  on  behalf   of  the  Crown, 
tending  to  negative  the  right  of  the  prior  to  this 
fishery,  it  would  have  scarcely  amounted  to  a  satis- 
factory answer  to  this  claim.    But  what  was  then 
claimed  was  not  anything  touching  the  fishery,  but 
^'that  the  prior  had  made  a  port  and  had  forestalled 
merchandise,  and  had  raised  a  new  town,  at  Sheeles, 
and  took  thm  wreck  of  the  sea,  which  belonged  to 
the  king,  and  took  prisages  and   customs   from 
▼Bssels  of  wine,  and  from  vessels  and  boats  of  sea 
fish,  and  so  deprived  the  king  of  his  prisages  and 
costoma,  and  that  he  ^'had  raised  four  ovens  at 
T^memouth,  and  had  a  market  there,  and  took 
suawndment  of  bread  and  ale  without    warrant.*' 
Now  all  these  things  were  encroachments  upon  the 
voyai  prerogative,  or   something  which  the  king 
might  hare  granted  to  the  burgesses  of  Newcastle, 
but  it  involved  no  daim  to  the  fishery  which  is  now 
hi  questfen  before  this  court.    But  upon  looking 
further  at  the  re^ieation  of  the  Attorney-General, 
and  «t  the  decree,  or  judgment  in  the  case,  and  upon 
which  tJlie  jury  assessed  damages,  we  find    that 
which  satisfies  me  that  the  claim  to  the  fishery 
was    in     no    way    interfered   with,    but   rather, 
on  the  contrary,    that  it  was  indirectly  and   by 
implication   admitted.     First    of    all,    the   priot, 
•n  behalf  of  the  monastery,  had  claimed  the  land 
from  high  water-mark  to  the  middle  of  the  river, 
and  had  daimed  also  t^  free  fishery  now  in  ques- 
tion ;  the  Attorney-General  replied  that  the  prior 
had  in  Sheeles  sixteen  fishermen  or  more  fishing 
with  great  boats  in  the  sea  through  the  year  for 
the  sake  of  trading,  and  not  for  the  sake  of  sup- 
plying his  hoose^  from  whom  the  king  did  not  re- 
ceive any  toll  or  his  dne  custom,  and  also   tfaAt 
the  prior  <*  had  caused  to  be  made  the  twenty-six 
honaes  upon  the  soil,  which  ought  to  belong  to  the 
king;  beeanae  it  was  induded  in  the  fiow  am  over- 
flaw  of  the  sea,"  and  therefore  the  Attomey-Generid 
denied  the  right  of  the  monastery  to  the  soil,  in 
the  flow  and  overflow  of  the  sea,  but  he  did  not 
anywhere,  dther  expressly  or  by  implication,  deny 
the  right  of  the  said  monastery  to  the  fishery  which 
the  prior  had  inddentally  only,  but  ^et  In  full, 
dear,  and  express  terms,  claimed  in  his  anbwer  to 
the  soit.    Then  in  the  decree  or  judgment  ire  find 


nothing  at  all  touching  the  claim  to  the  flnhrry, 
which  had  appeared  in  express  terms  on  the  recoid. 
The  paragraph  concludes  thus:   '* concerning  her- 
rings and  haddocks  and  other  fish,  they  said  that 
so  many  fishermen  and  other  men  are   dwelling 
there,  that  sailors    and   fishermen  landing   there 
found  so  much  demand  for  their  merchandise,  that 
they  unloaded  their  vessels  and  sold  their  fish,  whereby 
the  king  lost  his  prisages.**    That  is,  fishermen  who 
took  fish  in  the  river  or  sea,  came  and  sold  them 
upon    the    land,    upon    what   afterwards   became 
the  town  of  Shields  or  Tynemouth,  and  so  the  king 
lost  his  prisages.    But  that  has  nothing  to  do  with 
the  fishery  or  the  claim  to  it.    The  judgment  then 
proceeds  thus:  *'and  as  to  founding  the  town  of 
North  Shields,  they  said  that  certain  bouses  were 
built  there  on  the  lands  of  the  king,  and  that  certain 
other  houses  built  between   the  bourne  and    the 
flood  marks  on  the  soil  of   the  said  priory  were 
there,   which  had    quays  built    beyond  the  flood 
marks  on  the  soil  of  the  king,  and  the  jury  assessed 
the  damages  in  respect  of  the  said  several  matters.'* 
That  is,  they  assessed  that  the  soil  between  high 
water  mark  and  the  middle  of  the  river  was  then 
the  property  of  the  king.    So  it  may  have  been,  and 
so  it  probably  was ;  but  there  was  no  reference  direct 
or  indirect  to  any  right  in  the  Crown  or  burgesses, 
or  anybody  else  to  the  flshery  in  question.    As  far 
as  the  record  of  the  proceedings  taken  altogether 
applies,  or  can  be  made  applicable  to  the  present 
case,   there  is,  in  the  answer  of  the  prior  of  the 
monastery,  a  dear  and  distinct  claim  to  the  flshery 
now  in  question  before   this  court,  and  no  reply 
denying  that  daim,  and  no  judgment  at  all  relating 
to  it,  ahhough  there  is  a  judgment  against  the  prior 
as  to  other  allegations  and  other  claims  made  in  the 
course  of  the  proceedings.    As  to  this  document, 
therefore,  which  is  the  only  document  I  can  find, 
from  the  beginning  to  the  end  of  this  case,  upon 
which  even  an  argument  can  be  Suggested  that  the 
flshery  Was  not  in  existence  except  in  the  Crown  at 
some  period  subsequently  to  Magna  Charta,  I  find, 
not  only  that  that  is  not  the  fair  inference  to  be  drawn 
from  the  whole  of  it  taken  together,  but  that  the  con- 
trary presumption  arises,  namely,  a  presumption  that 
the  prior  who  claimed  the  fishery  at  that  very  earl^ 
period,  was  then  entitled  to  it  by  law.    We  find 
then,  that  there  has  been  the  actual  user  and  enjoy- 
ment of  this  flshety  for  more  than  830  years ;  that 
there  are  docaments   in  existence  before  Magna 
Charta,  and  before  the  time  of  legal  memorv,  under 
which  the  fishery  may  have  been  granted  by  the 
Crown  to  the  predecessors  in  title  of  the  present 
plaintiff,  uid  that  there  is  no  evidence  whatever  of 
an  original   grant  of  the  fishery  subsequently  to 
Magna  Charta,  or   that  at    any  period  between 
Magna  Charta  and  the  present  time,  this  flshery 
did  not  de  facto  exist,  and  was  not  de  facto  enjoyed. 
This  really  brings  me  to  the  end  of  the  case  with  the 
exception  of  the  sole  remaining  question  of  merger. 
Now  as  to  that,  it  has  been  contended  that,  by  law,  a 
several  flshery  is  parcel  of  the  prerogative  of  tho 
Crown,  and  though  it  might  have  been  lawfully 
granted  away  to  a  subject  before  Magna  Charta,  yet 
it,  after  that  Act  of  Parliament,  it  reverted  to  the 
Crown,  whether  by  forfeiture  or  any  other  legal 
means  of  transmission,  that  it  would  then  become 
merged  in  the  Royal  prerogative  and  extinguished. 
Now  before  we  could  accede  to  that  doctrine,  and 
admit  it  to  be  a  sound  and  true  proposition  of  law, 
I  certainly,    speaking  for   myself,   should   desire 
to  pause  and  consider  what  the  effect  of  a  decision  io 
that  effect  of  a  court  of  law  in  Westminster  Hall 
would  be  upon  a  great  number  of  titles  to  valuable 
fisheries  in  many  parts  of  the  kingdom,    I  do  not 
say  that  the  mere  circumstance  £at  the  title  to 
fisheries  which  have  been  held   and  enjoyed  for 
Oenturiei   by   descent,   oir  otherwise^    by  various 
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fflinilies  in  the  kingdom,  would  be  thereby  made 
defective,    would    juBtify    us    in    rejecting    that 
which  we  were  satisfied,  upon  argument  and  autho- 
rity, was  a  sound  proposition  of  law.    But  it  is 
certainly  well  to  consider  whether  such  a  proposition 
is  so  incontrovertibly  established  upon  authority 
that  we  are  bound  to  accept  it,  and  make  it  the 
foundation  of  our  decision  in  the  present  case.    In 
the  first  place,  however,  I  do  not  see  any  satisfactory 
eyidence  at  all  that  this  fishery  ever  did  revert  to, 
or  ever  was  in  the  possession  or  enjoyment  of,  the 
Crown  subsequent  to  Magna  Charta  until  the  disso- 
lution of    the    monasteries  in  tlie  time  of  Henry 
VIII.      It    is  stated  in  paragraph    16  that  King 
Edward  *L,  by  his  charter  of    the  twenty-seventh 
year  of  his  reign  (a. d.  1299),  recites  that  **  certain 
liberties  and  free  usages  claimed  by  the  Prior  of  Tyne- 
mouth    and  his    predecessors  by   virtue  of  their 
charters  had  been  adjudged  by  the  King's  Court  to 
have  been  forfeited."    But  in  a  case  in  which  the 
decision  we  are  called  on  to  pronounce  would  go  to 
shake  the  title  to  perhaps  half  the  fisheries  in  the 
kingdom,  I  do  not  think  we  should  give  an  efifect  to 
the  words  "  certctin  liberties  and  free  usages  "  which 
does  not  necessarily  follow  from  the  language  used, 
and  which  language  seems  to  me  to  point  rather 
to  the  contrary  conclusion.    No  doubt,  there  may  be 
**  liberties  and  free  usages"  of  various  kinds,  and 
which  may  be  forfeited  ;  but  I  do  not  think  that 
a  severed  Jishery  granted  by  the  Crown  to  a  sub- 
ject before  Magna  Charta  can  be  taken  in  common 
parlance,  or  be  held  in  law,  to  be  included  within 
the  terms  *'  liberties  and  free  usages/*    I  am  clearly 
of  opinion,  therefore,  that  there  is  no  evidence  that 
this  fishery  ever  did  revert  to  the  Crown  until  the 
reign  of  Henry  VIII.    As  our  attention  has  been 
called  to  the  several  conditions  upon  which  it  was 
contended  that  a  free  fishery,  when  it  reverted  to  the 
Crown,  merged  in  the  prerogative,  I  may  observe 
that,  looking  to  the  description  of  rights  and  fran- 
chises, which  have  been  decided  to  be  extinguished 
by  merger  in  the  prerogative,  upon  coming,  back 
from  a  subject  into  the  possession  of  the  Crown  and 
without  intending  to  pronounce  any  final  and  de- 
cisive opinion  upon  the  subject,  that  it  certainly  ap- 
pears to  me  that  such  rights  and  franchises  are 
waifs,  estrays,  wreck,  and  such  like,  and  do  not  in- 
clude a  several  fishery,  which  does  not,  in  my  opinion, 
at  all  range  itself  within  them.    Those  rights  or 
properties  which  have  been  held  not  to  be  merged  in 
the  Crown,  are  free  warrens,  markets  with  tolls,  and 
fairs,  et  similia,  whilst  those  which  have  been  held  to 
merge,  are  waifs,  estrays,  wrecks,  felons'  goods,  &c., 
and  certainly  if  I  were  called  upon  I  should  be  in- 
clined to  hold  that  a  several  fishery,  grafited  by  the 
Crown  to  a  subject  before  Magna  Charta,  would 
rather  range  itself  within  "  free  warrens,  markets 
with  tolls,  and   fairs,"  and  so  forth,  than  within 
the   other    franchises    to    which    I   have    before 
alluded.    But  it  is  unnecessary  to  decide  that  ques- 
tion.   If,  therefore,  the  right  of  the  plaintiff  to  the 
fishery  is  established  by  the  evidence  already  re- 
ferred to  of  this  long  user  and  enjoyment,  and  is 
not  met  by  any  evidence  on  the  part  of  the  defen- 
dants to  the  effect  that  it  was  originally  granted  by 
the  Crown  to  a  subject  subsequently  to  Magna 
Charta,  or  that  there  was  any  period  of  time  between 
Magna  Charta  and  the  dissolution  of  the  monas- 
teries in  which  this  fishery  was  proved  not  to  exist, 
lam  of  opinion  that  the  right  was  dearly  estab- 
lished, that  the  objection  on  the  ground  of  merger 
in  the  prerogative  cannot  prevail,  and  that  the 
plaintiff,  consequently,  is  entitled  to  the  judgment 
of  the  court 

Mabtin,  B.— I  am  of  the  same  opinion.  This  is 
an  action  of  trespass  brought  by  the  Duke  of 
Northumberland  against  the  defendants  for  break- 


ing and  entering  his  several  salmon  fishery  in  the 
river  Tyne,  and  catching  and  disturbing  the  fish 
therein.  The  case  has  been  argued  with  veiy  great 
ability  on  both  sides,  and  Mr.  Fickenng,  on  befaaf 
of  the  defendants,  has  fully  brought  before  us,  aod 
with  the  greatest  candour  and  fairness,  everything 
that  could  be  urged  on  their  behalf.  He  has  dealt 
with  the  real  difficulties  of  the  case,  and  has  not  relied 
on  mere  extrinsic  matter,  which  would  have  b&en 
unsatisfactory  when  the  real  facts  of  the  case  came 
to  be  known.  By  so  arguing  a  case  counsel  greatly 
assist  those  who  nave  to  adjudicate  upon  it,  and  are 
entitled  to  every  consideration  which  the  court  cao 
give.  I  should  state  for  myself,  that  I  should  not 
have  been  prepared  to  have  delivered  my  judgmeot 
in  this  case  immediately  after  the  conclusion  of  the 
argument,  had  it  not  been  that  my  attention  has 
been  very  much  called  to  the  same  question,  within 
the  last  six  months,  in  a  case  before  this  court,  in 
which  the  Duke  of  Manchester,  as  the  pbuntiif, 
claimed  a  toll  of  2d.  upon  every  beast  sold  in  the 
market  of  St.  Ives.  That  was  a  claim  depending 
substantially  upon  the  same  principle  as  the  present 
case.  It  certainly  seems  a  strange  and  anomaloos 
thing  that  al.though  by  the  law  of  England  twenty 
years'  possession  would  give  to  the  Duke  of 
Northumberland  an  absolute  right  to  the  soil  of  the 
river  Tyne,  which  by  reason  of  the  Statute  of  Limi- 
tations could  not  be  disputed,  yet  it  has  been  a 
matter  of  controversy  before  us  to-day  whether  aa 
exclusive  possession  for  110  years  of  this  fishery  in 
the  waters  of  that  river  does  or  not  give  him  a  title 
to  such  fishery.  That  d^es  seem  to  be  a  very  great 
anomaly,  and  a  matter  which,  if  possible,  ou^t,  I 
think,  to  be  put  upon  a  different  footing.  It  may 
be  accounted  for  thus.  The  only  Statute  of  Limi- 
tations which  affects  property  like  a  fishery,  a 
market,  or  a  toll,  &c.  is  one  which  passed  in  the  reign 
of  Edward  I.,  and  no  subsequent  Statute  of  Limita- 
tions has  affected  such  franchises.  But  in  dealing 
with  land  we  have  a  Statute  of  Limitations  passed 
in  the  reign  of  King  William  IV.,  whUst,  with 
respect  to  tithes,  we  find  a  Statute  of  Limita- 
tions passed  in  the  reign  of  George  IV. ;  but  when 
we  come  to  deal  with  a  fishery  or  a  toll,  we  most 
go  back  to  the  Statute  of  Limitations  passed  at  a 
time  when  the  period  of  limitation  was  made  to 
run  from  certain  well-known  events;  and  the 
Statute  of  Limitations  upon  which  this  case  de- 
pends is  the  return  of  King  Richard  I.  from  the 
Holy  Land,  after  his  great  military  performaooes 
there,  and  after  his  imprisonment  by  the  Duke  of 
Austria  on  his  way  home,  which  were  events  no 
doubt  well  known  to  all  the  people  of  this  conntiy. 
So  that,  in  dealing  with  such  cases  as  the  present, 
we  have  to  go  back  from  living  memory  to  so 
remote  a  period  of  time  as  the  return  of  l^ing 
Richard  I.  from  Palestine.  It  seems  to  me  that 
the  proper  mode  of  dealing  with  such  a  qnestioQ  is 
that  which  is  pointed  out  by  the  late  Lord  Wensley- 
dale  (then  Parke,  B.)  In  the  case  to  which  I 
have  referred,  in  the  course  of  the  argument,  of 
Jenkins  v.  Harvey  (I  Cr.  M.  &.  R.  877;  6  L.  J, 
N.  S.,  Ex.  1 7),  Alderson,  B.,  at  the  conclusion  of 
his  judgment  in  that  case  (p.  896),  says :  **  If  an 
uninterrupted  usage  of  upwards  of  seventy  year^ 
unanswered  by  any  evidence  to  the  contrary,  is  not 
enough  to  establish  a  right  like  the  present" 
(that  was  with  reference  to  a  toll  in  the  harboar 
of  Truro),  **  there  are  innumerable  titles  which 
could  not  be  sustained."  I  am  sure  it  may  be  well 
said  that  if  the  exclusive  occupation  of  tfaii 
fishery  by  the  Duke  of  Northumberland  and  his 
lessees  and  licencees  for  110  years  cannot  eetabiish 
a  right  to  this  fishery,  a  vast  quantity  of  this 
kind  of  property  would  be  gone.  It  seems  to  me 
that  we  ought  to  give  to  this,  and  evecy  case  of 
the  kind,  great,  if  not  oondusiTe  wdght,  to  such 
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a  long  period  of  possession.  But  I  will  adopt 
the  rule  laid  down  by  Parke,  B.  in  the  case  to 
which  I  have  just  referred.  Now,  that  learned 
judge  there  says  (1  Cr.  M.  &  R  894) :  "The  correct 
mode  of  presenting  the  point  to  the  jury 
would  hare  been  that  from  the  uninterrupted 
modem  usage  they  should  find  the  immemorial 
existence  of  the  payment,  unless  evidence  be  given 
to  the  contrary."  "  That,"  he  goes  on  to  say,  "  is 
the  ordinary  mode  in  which  such  questions  are  left 
to  a  jury ;  and  it  is  very  important  that  the  rule 
■honld  be  observed,  not  only  with  res))ect  to  claims 
like  the  present,  but  also  with  regard  to  various 
public  exemptions  depending  upon  usage,  such  as  a 
modus  and  similar  rights.  The  It-arned  judge, 
however,  did  not  so  leave  the  case  to  the  jury.  He 
told  them  merely  that  he  was  not  aware  that  there 
waa  any  rule  of  law  to  prevent  them  from  presuming 
the  immemorial  existence  of  the  right  from  the 
modem  usage ;  but  he  did  not  advise  them  that  they 
ought  to  mske  such  presumption  unless  some  evi- 
dence toPthe  contrary  appeared."  And,  in  commenting 
on  that  case,  Blackburn,  J.,  in  his  judgment  in  the 
case  of  Sheppard  v.  Paunt^  in  the  Exchequer  Chamber 
(at  p.  185  of  16  C.  B.,  N.  8. ;  10  L.  T.  Rep.  N.  S.  194 ; 
83  L.  J.  160,  C.P.),  says,  "The  true  rule  seems  to 
be  laid  down  by  Lord  Wensleydale  (then  Parke,  B.) 
in  Jenkim  v.  Harvey,  1  Cr.  M.  &  R.  877,  where  he 
says  that  the  correct  mode  to  direct  a  jury  is  to  tell 
them  that,  from  uninterrupted  modern  usage,  they 
■honld  find  the  immemorial  existence  of  the  pay- 
ment (if  that  be  necessary  for  its  validity),  unless 
some  evidence  be  given  to  the  contrary  ;  or,  as  he 
saya,  on  delivering  the  written  judirment  of  the 
court,  in  the  second  trial  of  the  case,  2  Cr.  M.  &  R. 
407  (5  L  J.,  N.  S.,  21,  Ex.X  from  proof  that  an 
offlce  existed  in  1752,  the  jury  may  and  ought  to 
presume  it  to  be  prescriptive  if  that  be  necessary 
to  make  it  valid,  unless  the  contrary  be  proved." 
Biackbum,  J.,  goes  on  to  say,  ■*  The  claim  in  that 
caae  (Jaiidns  v.  Harvni)  was  by  the  corporation  of 
Tmroior  a  metage  due  of  4dl  per  chaldron  of  coals 
in  that  port,  and  it  was  supported.  I  mention  this 
as  showing  what  is  meant  by  the  latter  part 
of  the  sentence  quoted.  I  suppose  neither  the 
Barons  of  the  Exchequer,  nor  the  jury  as  anti- 
quaries, believed  that  4dL  per  chaldron  was  ac- 
tually paid  before  Richard  I.  returned  from  the 
Holy  Land ;  but  the  modern  user  was  enough  to 
cast  upon  the  other  side  the  onus  of  proving  that 
it  waa  a  usurpation."  I  apprehend  the  present 
ease  must  be  dealt  with  in  the  manner  stated  by 
Parke,  B.  Now,  it  appears  that  in  the  conveyance 
of  this  property,  now  claimed  by  the  plaintiff,  a 
predecessor  in  title  to  the  duke,  it  is  described 
aimply  as  "the  fishery  at  Low  Lights."  But 
itfter  the  Duke  of  Northumberland  purchased  it 
in  1759,  be  immediately  dealt  with  it  in  a 
different  way,  and  it  is  always  competent  by  ex- 
trinaic  evidence  to  show  the  subject-matter  of 
the  grant.  He^  so  long  ago  at  1760,  which  is 
now  110  years  ago,  described  it  as  a  fishery  ex- 
tending ''from  where  the  Pow  Burn  enters  the 
Tyne,  to  the  centre  of  the  Tyne,  and  down  to  the 
place  near  to  the  bar,**  and  therefore  I  apprehend, 
when  it  is  foand  that  he  had  been  in  possession  for 
an  immense  number  of  years,  the  rule  of  Parke,  B. 
ia  immediately  let  in,  and  it  is  incumbent  upon 
tlie  defendants  to  show  that  the  fishery  could 
not  by  possibility  have  existed  at  the  time  when 
the  period  of  legal  memory  commenced.  It 
may  be  taken,  then,  that  the  Duke  of  North- 
umberland had  for  110  years  exclusive  use  of  this 
fishery,  and  what  evidence  do  the  defendants  pro- 
dooe  to  show  thnt  it  oeuld  not  exist  ?  So  far  from 
their  adducing  any,  it  seems  to  me  that  the  evidence 
in  tiiia  case  ia  as  strong  as  poasible  to  show  that 
tiie  fishery  did  exist,  and  my  real  belief  ia  that  it 
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did  exist  before  the  time  of  legal  memory,  and  did 
exist  in  the  abbot,  or  prior,  or  monastery,  at  Tyne- 
mouth.  Now,  what  is  the  history  of  it?  In  the 
year  ](>d7,  upwards  of  200  years  ago,  it  is  deseribed 
in  paragraph  50  as  a  fishery  contained  in  the  river, 
exactly  as  it  is  described  now.  It  is  true  it  was  a 
fishery  from  the  mouth  of  the  river  up  to  Howden 
Pans;  but  Mr.  Pickering  said  to-day,  and  most 
correctly,  that,  where  a  person  had  a  fishery  from 
Howden  Pans  down  to  the  mouth  of  the  river,  it 
was  competent  for  him  to  divide  it,  and  grant 
a  portion  of  it,  as  was  done  by  the  then  owner, 
from  whom  the  Duke  of  Northumberland  claims. 
It  seems  to  me  that  that  paragraph  in  the  grant  of 
King  Charles  I.  had  a  strong  tendency  to  show 
the  existence  of  this  right.  Then  we  find  in 
par.  47,  the  fishery  described  in  express  terms  as  a 
fishery  "from  Howden  Pons  down  to  the  mouth 
of  the  river."  We  find  it  so  far  back  as  the  reign 
of  Elizabeth;  and  it  is  dealt  with  as  a  fishery 
while  in  the  hands  of  the  Crown,  and  dealt  with  as 
distinct  from  the  other  property.  Then  it  is 
established  that  in  the  reign  of  William  Rufus, 
Robert  de  Mowbray,  Earl  of  Northumberland, 
gave  this  property  to  the  monks  of  Tynemouth 
Castle ;  and  as  early  as  the  reign  of  Henry  UL,  we 
find  that  '*  the  lands  which  had  been  granted  by  the 
Earl  of  Northumberland  and  his  men,  to  the  aiore* 
said  Church  and  St.  Oswyn,  were  granted  by  the 
King  and  confirmed  to  the  church."  My  real 
belief  is  that  this  was  a  portion  of  the  property 
which  did  belong  to  Robert  de  Mowbray,  Earl 
of  Northumberland,  and  from  his  grant  came  into 
their  possession,  and  which  continued  in  their  pos- 
session, or  that  of  their  representatives,  down  to  the 
present  time,  and  that  a  portion  of  it  is  undoubtedly  in 
the  possession  of  the  present  Duke  of  Northumber- 
land. I  think  that  it  is  not  merely  a  potential,  but 
an  actual  state  of  things,  and  in  my  judgment  it 
is  the  strongest  case  of  title  of  this  kind  which  I 
have  ever  seen  or  heard  proved,  and  I  have  had  to 
deal  with  many  such.  And  now  with  respect  to 
the  question  of  merger.  It  seems  to  me  that  this 
case  comes  directly  within  the  judgment  of  my 
Lord  Coke  in  the  case  of  Tht  Abbot  of  Strata 
Marcella  (9  Rep.  24  a.),  and  that  it  is  also  in  precise 
conformity  with  the  rule  laid  down  by  Mr.  Justice 
Popham  and  the  otherjudges  of  the  Queen's  Bench 
in  their  judgment,  in  aeddy  v.  Wheelhovtae  (Cro.  Eliz. 
pp.  558,  591  \  The  question  in  the  former  case  was 
very  much  the  same  as  that  which  is  raised  on  the 
present  occasion.  The  king  (Henry  VIII.)  had,  I 
take  it,  seized  and  laid  hands  upon  that  with  all  the 
other  monasteries ;  and,  accoixling  to  Lord  Coke, 
it  becoming  a  question  whether  the  intention  of  the 
Act  of  the  82 nd  Hen.  8,  c.  20,  was  **  to  advance 
these  possessions;"  that  is,  the  possessions  which 
the  Crown  had  got  hold  of,  "  as  well  in  valuation  as 
estimation,  and  to  revive  actually  and  really  such 
privileges,  libt^rties,  franchises  and  temporal  juris- 
dictions, which  the  late  owners  of  the  abbeys  had,** 
&c. ;  then  it  is  to  be  considered  (he  says)  "  what 
privileges,  liberties,  franchises,  and  jurisdictions 
were  extinct  in  the  Crown  by  the  accession  of  the 
said  possessions  to  iV*  Therefore  Lord  Coke  is  dealing 
with  this  very  identical  point  in  his  judgment  in 
that  case,  namely,  the  franchises,  liberties,  and 
privileges  belonging  to  the  abbots,  which  were 
merged.  Then  he  proceeds,  *'  And  as  to  that,  it  is  to 
be  known  that  when  the  king  grants  any  privi- 
leges, liberties,  franchises,  Ac,  which  were  privi- 
leges, liberties,  or  franchises,  in  his  own  hands,  as 
parcel  of  the  flowers  of  his  Crown,  as  bona  9t 
cataila  fehnum  fugitivontm,  uUagatorumt  &C.,  bona  €t 
cataUa^f  wauiataj  extrahutj  deodandoy  wrecewn  marts, 
Ac.,  within  such  possessions  there,  if  they  come 
again  to  the  king  they  are  merged  in  the  Crown,  and 
.lielias  them  again  in  ptn  corona*'  ^not  merged  by 
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reason  of  going  into  the  land,  but  by  reason  of  their 
coining  to  him  in  right  of  the  Crown) ;  **  and  if  the 
wreck  or  goods  waifed,  estrays,  &c.,  were  appen- 
dant before  to  posseuions,  now  the  appendancy  it 
extinct,  and  the  king  is  seised  of  them  in  jwrt  corona; 
but  when  a  privilege,  liberty,  franchise,  or  juris- 
diction was,  at  the  beginning,  erected  and  created 
by  the  king,  and  was  not  any  such  fiower  before 
in  the  garland  of  the  Crown,  there,  by  the  acces- 
sion of  them  again  to  the  Crown,  they  are  not 
extinct,  nor  the  appendency  of  them  severed  from 
the  possessions ;  and  if  a  fair,  market,  hundred  leet, 
park  warren,  et  simiHoy  are  appendants  to  manors 
or  in  gross,  and  afterwards  they  come  back  to  the 
king,  they  remain  as  they  were  before,  in  esse,  not 
merged  in  the  Crown ;  for  they  were  at  first  created 
and  newly  erected  by  the  king,  and  were  not  in  esse 
before,  and  time  and  usage  has  made  them  appen- 
dant, which  difference  (says  Lord  Coke)  "  was  agreed 
per  totam  curiam,**  Now,  I  cannot  conceive  any  two 
things  to  be  more  similar  the  one  to  the  other  than 
a  several  fishery  and  a  free  warren ;  the  one  is  an 
exclusive  right  to  take  certain  descriptions  of  birds 
and  animals  upon  the  land,  and  the  other  is  an 
eKclusive  right  to  take  fish  in  the  sea.  I  am  of 
opinion,  therefore,  that  the  present  case  falls 
directly  within  the  judgment  in  the  case  of  TAe 
Abbot  of  Strata  Marcella.  It  seems  to  me  to  be  the 
strongest  case  of  the  kind  that  has  ever  come 
before  me. 

PiooTT,  B.-»I  am  of  the  same  opinion.  The  sole 
question  here,  is,  whether,  under  the  circumstances 
above  stated,  the  plaintiff  had  a  sufficient  title  to 
a  several  salmon  fishery  in  the  river  Tyne,  to  enable 
him  to  maintain  the  present  action.  That  involves 
the  question  whether  this  has  been  proved  to  us 
in  point  of  fact,  taking  the  law  to  be  correctly  laid 
down,  as  it  has  been  by  my  Lord  Chief  Baron,  and 
my  Brother  Martin.  I  agree  with  the  observations 
of  my  brother  Martin,  and  think  that  we  are  very 
much  indebted  to  both  the  learned  counsel  for  the 
arguments  that  have  taken  place  upon  this  case. 
The  real  points  have  been  elucidated  and  presented 
to  us  clear  of  all  fallacies  and  obscurities,  which  do 
not  arise  when  the  facts  come  to  be  understood, 
and  only  those  objections  which  really  arise  upon 
the  case  have  been  taken.  There  is  clear  evidence 
of  possession  and  enjoyment  by  the  Duke  of  North- 
umberland of  this  fishery  from  the  year  1759.  Then 
we  find  in  addition  to  that,  from  deeds,  documents, 
and  letters  patent,  which  are  set  forth  in  the  case, 
that  the  existence  of  this  fishery  is  shown  from  the 
year  1640.  The  long  user  which  has  been  thus 
shown,  raises  the  presumption  of  a  legal  origin 
prior  to  Magna  Charta,  and  the  question  then  is, 
whether  ^there  la  anything,  either  in  point  of  fact, 
or  upon  the  true  construction  of  the  documents, 
to  rebut  that  presumption.  Mr.  Pickering  has 
made  two  prominent  objections.  One  is,  that,  when 
the  language  of  these  old  charters  and  deeds  comes 
to  be  closely  looked  at,  they  do  not  identically 
mention  this  fishery,  as  a  several  fishery,  and  that  the 
words  used  may  well  be  referable  to  some  other 
species  of  fishery.  But  in  answer  to  my  question 
on  that  point,  Mr.  Pickering  failed  «to  give  me  the 
name  of  any  other  kind  of  fishery,  because  probably 
he  felt  a  difficulty  in  giving  a  name  to  any  such  pro^ 
perty.  Now  with  regard  to  the  weight  of  the  objec- 
tion ;  we  find,  first  of  all,  no  doubt,  that  in  several  of 
lAiese  documents  it  is  called  ^*  a  salmon  fishery  in 
the  waters  of  the  Tyne  '*  simply ;  in  another  docu- 
ment in  James  L's  time,  "  a  fishing  for  salmon  in 
the  waters  of  the  Tyne.''  Then  if  we  go  back  to 
one  of  the  minister's  accounts  in  the  time  of  Queen 
Elizabeth,  it  seems  to  me  that  language  is  used 
which  is  very  precise  and  definite  to  show  that  this 
jnust  b«ve  been  a  several  fi»Iiery.    In  the  accoants 


of  Robert  Arderne,  the  bailiff,  of  any  profit  arising 
it  is  described  as  being  **  for  the  ferm  of  the  salmoo 
fishery  in  the  salt  water  within  the  bounds  of  the 
town  of  Sheels."  If  it  is  **  a  ferm  of  the  salmoa 
fishery,**  I  do  not  know  what  it  can  be  but  a  "  seve- 
ral fishery."  It  is  truly  represented  as  being  a  ferm 
of  the  salmon  fishery.  But  another  objection  wss 
made  arising  out  of  the  language  of  the  same 
account,  and  it  was  said  that  the  account,  together 
with  the  language  of  the  document  of  22  Hen.  % 
and  the  letters  patent^  sliews  that  what  the 
monastery  was  entitled  to  was  not  a^'seversl 
fishery,"  but  the  tithes  of  thtfsh.  And  if  the  lan- 
guage used  would  bear  that  construction,  it  would 
carry  Mr.  Pickering  a  long  way  on  his  journey  to 
rebut  the  presumption  of  its  being  a  several  fishery ; 
but  I  think  the  language  of  the  minister's  accounts 
in  the  time  of  Queen  Elizabeth  itself  rebuts  the 
notion  that  they  are  speaking  of  tithes.  It  speaks 
of  '*  the  ferm  of  salmon  fishery  in  the  salt  waters 
within  the  bounds  of  the  town  of  Shields  and 
Tynemouth,  where  the  tenants  of  the  towns  afore- 
said ought  to  answer  for  every  twenty  salmon,  one 
salmon,  for  the  time  of  this  account  he  doth  not 
answer  because  no  such  fish  have  been  taken  within 
the  bounds  aforesaid  during  the  same  time."  That 
does  not  give  one  the  notion  of  a  tithe  of  salmon ; 
because  I  never  heard  of  a  tithe  being  one  in  twenty. 
But,  be  that  as  it  may,  "  the  ferm  of  the  salmon 
fishery,"  is  what  is  spoken  of  in  that  document,  and 
that  has,  in  my  judgment,  nothing  to  do  with  a 
mere  right  to  tithe.  T'he  letters  patent  of  Hen.  S, 
it  is  true,  speak  of  "  hereditaments  to  the  late  mon- 
astery formerly  appertaining,  together  with  certain 
tithes,  including  the  tithes  of  fish  of  all  the  vessels 
and  boats  fishing  at  the  Shelths  in  Tinemouth,  parcel 
of  the  Bectory  of  Tinemouth."  But  they  are  thoe 
speaking  of  tithes  nominaltm.  That  has  nothing 
to  do  with  the  several  fishery.  It  is  a  different 
matter  altogether.  I  do  not,  therefore,  find  anything 
in  any  of  these  documents  which  goes  to  rebut  the 
presumption,  that  we  are  bound  to  make  of  the  legal 
origin  of  this  fishery,  from  the  long  user  and  enjoy- 
ment of  it,  and  from  the  deeds  which  have  been  put 
in  evidence  to  show  that  it  was  existing  at  a  time 
prior  to  the  time  as  to  which  there  is  any  evidence 
of  enjoyment.  There  is  one  other  document  to 
which  we  ought  to  allude,  and  it  is  a  very  ancient 
one,  and  the  only  other  one  which  could  raise,  as  it 
seems  to  me,  an  argument  of  a  presumption  con- 
trary to  the  existence  of  this  fishery,  and  that 
is  tiie  record  of  the  proceedings  in  the  time  of 
Edward  L  I  must  say  for  myseC  that  I  cannot  say 
there  is  not  something  there  which  looks  incon- 
sistent with  *<  a  several  fishery  at  the  Low  Lights,  and 
extending  from  the  Low  Lights  to  the  Pow  Bum," 
and  that  is  the  part  of  the  river  opposite  to  where 
the  monastery  was.  There  is  no  doubt  that  the 
prior  there  was  setting  up  a  right  to  the  soil  of  half 
the  .river,  <<and  that  between  the  middle  of  the 
water  and  the  land  of  the  monastery  he  had  his 
free  fishery  by  the  length  of  the  same  land  in  the 
same  water,  and  that  he  and  his  prodecessors  had 
built  houses  there  for  his  fishermen."  I  think, 
however,  it  would  be  giving  too  much  impor- 
tance to  that  to  draw  the  oondusion  that  that 
does  rebut  the  presumption  of  a  several  fishery  ex- 
isting in  the  waters  of  the  Tjrne,  as  described 
in  these  deeds.  I  do  not  go  more  into  detail 
after  the  explanation  which  my  Lord  has  given 
upon  that,  and  the  judgment  that  has  pro- 
ceeded upon  it;  but  I  do  not  think  that  that  is 
enough  to  raise  any  serious  question.  Then  I  ome 
to  the  remaining  question  of  merger  on  which 
Mr.  Pickering  has  argued  with  so  much  ability  and 
fairness,  though  I  cannot  assent  to  his  argument 
The  question  is  whether  there  is  any  evidence  of 
merger  in  this  case,  and,  if  so,  what  the  law  is  upon 
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that  subject?  I  find  no  evidence  in  the  case 
•hewing  thiit  there  wras  a  merger  in  point  of  fact, 
or  that  the  fishery  woa  ever  forfeited.  I  do  not 
think  it  necessary  to  say  more  about  it,  or  go  into  a 
detailed  examination  of  the  different  cases  upon 
the  subject.  It  is  sufficient  to  say  that  I  am  not  satis- 
fled  that  there  was  any  merger,  but  tliat  if  it  were 
necessary  to  decide  that  point  now,  which  it  is  not, 
I  shoold  be  of  opinion  that  a  seYeral  fishery  would 
not,  upon  reverting  to  the  Crown,  be  merged  in 
the  pcerogative,  as  contended  for  by  Mr.  Pickering ; 
but  would  exist  in  the  King  as  a  distinct  and 
separate  property,  capable  of  being  regranted 
by  hina  to  a  subject.  It  seems  to  me  to  be  a  mistake 
to  say  that  a  right  like  a  free  or  several  fishery 
merged  in  the  prerogative  of  the  Crown,  and  for 
this  reason,  that  it  did  not  originally  grow  out  of  the 
prerogative.  I  take  it  thattheorigin  of  such  a  right  is 
that  the  king  was  formerly  considered  the  universal 
lord  and  original  proprietor  of  all  the  lands  in  this 
kingdom  ;  that  from  that  arose  this  right  to  grant 
property  like  this  fishery,  or  those  which  are  men- 
tioned as  being  like  this.  It  is  quite  possible,  then, 
that  the  king  might  have  parted  with  the  very  land 
out  of  which  this  franchise  was  granted ;  and  then, 
if  this  franchise  came  back  to  him,  it  would  not 
merge  in  the  land,  for  he  would  no  longer  possess 
the  land ;  nor  in  the  prerogative  of  the  Crown, 
because  it  did  not  grow  out  of  the  prerogative  of 
the  Crown.  It  is  not  like  '*  a  flower  in  the  garland 
of  the  Crown,"  as  wrecks,  estrays,  or  waifs  are,  but 
rather  like  a  free  warren,  and  such  like  franchises, 
which,  it  is  conceded,  would  not  be  destroyed  by 
reverting  to  the  Crown.  It  is  not,  however,  neces- 
ataj  to  decide  this.  I  am  of  opinion,  with  the  rest 
of  the  court,  that  the  plaintiff  is  entitled  to  our 
judgment. 

Judgment  for  the  plaintiff. 

Attorneys  for  the  plaintiff,  Bell  and  Stewards,  49, 
Ijncoln's-inn-flelds,  W.C. 

Attorneys  for  the  defendants,  Vizanly  Crowdery 
Anstiej  and  Youngy  65,  Lincoln's-inn-flelds,  W.C; 
agents  for  Tinley,  Adanuon,  and  Co.,  Nwth  Shields, 
and  Tynemouth. 


COX7BT  OF   aXTEEN'S  BEKOH. 

Reported  by  T.  W.  Sauhbsbs  and  J.  Shobtt,  Baqn.. 
Bsnisters-at-lAW. 

Saturday,  April  80,  1870. 

Ths  Commibbiokbbb  for  ihprotino  the  Harbodr 
ov  Shorbham  (apps.)  v.  Thb  Churohwardbns 
OF  Lahowo  (reaps.) 

Harbour — Bateability  of  works  necessary  to  the  right  to 

collect  tolls* 

By  certain  local  and  pergonal  Acts  commissio.iers  u>ere 
ea^Dowered  to  manage  and  improve  a  harbour,  to  make 
em  art\ficial  cut  or  entrance,  to  cleanse,  scour,  ^.,  the 
soffw,  to  make  piers,  dams,  sluices,  fpc,,  and  the  necea- 
eary  works  for  presenting  the  navigation;  in  con- 
aideration  of  which  they  were  authorised  to  tahs 
certain  toils  the  amount  of  which  depended  upon  their 
keeping  the  channel  accessible  to  ships  of  a  certain 
tonnage.  The  commissionere  had  no  property  in  the 
harbour  or  its  accessories  beyond  sudi  a  special  pro- 
perty ae  would  enable  them  to  use  legal  means  for  the 
yroteclion  thereof;  and  they  neoer  exercised  the 
powers  of  purchasing  land  for  the  purposes  of  ihe 
/uurbour  which  they  were  expressly  empowered  to  do. 

On  either  side  of  ike  entrance  to  the  channel  piers  were 
ertcUdfor  the  purpose  of  keeping  the  channel  open, 
but  for  which  it  would  have  sifted  up  and  become 
impassable  so  as  to  prevent  the  possibility  of  earning 

&Hjirstf  that  the  eomaieeioners  were  not  the  occupiers 


of  the  entrance  to  the  harbour;  and,  secondly ^  that 
the  occupation  oj  the  piers  and  the  right  to  take  lolls 
were  too  remote  to  be  connected  for  rating  purposes. 

Cn^^  stated  under  the  12  &  13  Vict.  c.  45,  s.  11. 

Tlie  appelhints  are  the  commissioners  for  carrying 
into  execution  the  56  Geo.  3,  c.  Ixxzi.,  intituled 
*'  An  Act  for  the  more  effectual  security  and  im- 
provement of  the  harbour  of  New  Shoreham,  in  the 
county  of  Sussex,"  passed  in  1816. 

The  respondents  are  the  parish  officers  of  Lancing, 
in  the  county  of  Sussex. 

The  respondents  made  a  poor  rate  for  the  parish 
of  Lancing,  dated  the  10th  Sept.  1868,  in  which  they 
charged  the  appellants  as  "  occupiers  and  owners  of 
New  Shoreham  Harbour  works,  tolls,  and  dues,"  in 
a  gross  estimated  value  of  4500/1,  and  a  rateable 
value  of  4000/.,  and  the  sum  of  100/.  as  a  rate  at  6<f. 
in  the  pound. 

Against  this  rate  the  appellants  gave  notice  of 
appeal,  and  the  following  are  the  only  grounds  of 
appeal  necessary  to  be  stated  for  the  purposes  of 
this  case,  viz. : 

2.  That  the  commissioners  are  not  the  occupiers 
of  the  said  harbour  works  and  other  tenements  in 
respect  whereof  they  are  in  the  said  rate  or  assess- 
ment rated. 

4.  That  the  said  harbour  works,  tenements,  tolls, 
and  dues  respectively  are  not  rateable  to  the  relief 
of  the  poor  of  the  said  parish. 

5.  The  other  said  commissioners  are  not  rateiMe 
to  the  relief  of  the  poor  in  respect  of  the  said  har- 
bour works,  tenements,  tolls,  and  dues  respectively. 

By  an  Act  of  33  Oeo.  2,  c.  xxxv.,  passed  in  1759, 
certain  commissioners  were  appointed  to  make  a 
new  cut  through  the  sea  beach  opposite  the  village 
called  Kingston,  and  to  erect  a  pier  or  piers,  and  to 
do  such  other  works  as  should  be  necessary  in  order 
to  make  and  maintain  a  new  and  more  commodious 
entrance  into  the  said  harbour. 

The  above  works  were  executed  by  the  commis- 
sioners, and  by  sect.  2  the  right  and  property  of  all 
and  every  the  piers  and  all  other  works  executed 
in  pursuance  of  the  said  Act,  and  the  property  of 
the  ground  whereon  such  pie  s  and  works  were 
erected,  as  well  as  all  such  right  and  property  as 
then  belonging  to  the  harbour  of  New  Shoreham 
were  thereby  vested  in  the  said  commissioners. 

By  an  Act  of  29  Geo.  3,c.  21,  passed  in  1789,  for 
the  purpose  of  reducing  the  tolls  authorised  by  the 
Act  of  1759,  it  was  amongst  other  things  recited 
(as  the  fact  was)  that  for  the  purposes  of  the  Act 
of  1 759  piers  had  been  erected,  and  a  new  cut  made, 
but  that  from  various  causes  the  channel  took  a 
different  direction,  and  then  ran  into  the  ses  half  a 
mile  to  the  eastward  of  the  place  where  the  piers 
were  erected,  and  that  the  said  piers  had  been 
washed  away,  and  no  other  works  had  since  been 
erected,  but  that  the  harbour  was  then  in  as  good 
a  state  as  it  had  usually  been  for  many  yeais 
past. 

The  new  channel  referred  to  in  the  Act 
of  1789,  as  near  half  a  mile  to  the  eastward 
of  the  original  cut  made  under  the  Act  of 
1589,  afterwards  from  various  causes  became 
stopped  up,  and  in  1816  the  channel  or  en- 
trance to  the  harbour  was  about  a  mile  to  the  east 
of  the  new  entrance  made  under  the  Act  of  that 
year  hereinafter  set  forth,  being  the  Shoreham 
Harbour  Act  now  in  force,  and  by  which  the  appel- 
\9Liifs  are  constituted  commissioners  to  carry  the 
same  into  execution. 

^y  sect.  2G  of  the  Act  of  1816  (56  Geo.  3,  c.  clxxxi.), 
the  rlKht  and  property  of  all  the  wharves,  quays, 
and  buildings,  and  of  all  timber,  ironwork,  wood, 
stone,  and  other  materials  then  belonging  to  the 
commissioners,  under  the  therein  recited  Acts  or 
either  of  them,  are  to  be  purchased  for  any  of  the 
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purpose!)  of  the  present  Act,  and  the  property  of 
all  and  every  the  works  erected  in  and  about  the 
said  harbour  in  pursuance  of  such  Acts  or  of  the 
present  Act,  are  Tested  in  the  said  commissioners 
for  the  time  being. 

By  sect.  27  of  the  Act  of  1816,  the  limits  of  the 
harbour  are  defined ;  and  by  the  same  section  the 
commissioners  are  authorised  and  required  to  deepen, 
cleanse,  scour,  and  enlarge  the  channel  of  the  said 
harbour  within  the  limits  aforesaid,  which  they  did, 
and  to  make  a  new  pier  or  piers,  with  the  necessary 
wharfing,  to  confine  the  channel  opposite  to  and 
near  the  then  intended,  and  since  constructed,  en- 
trance into  the  said  harbour,  which  they  were 
thereby  required  to  open  and  to  amend  and  improve 
as  they  might  see  expedient,  and  also  to  make  the 
necessary  dams,  sluices,  platforms,  and  other  works 
in  the  eastern  division  of  the  harbour,  for  the  pur- 
pose of  sluidng  it,  and  also  such  works  as  should  be 
found  necessary  to  accelerate  the  closing  up  of  the 
then  entrance  of  the  said  harbour,  and  likewise  to 
construct  a  dredge  boat  for  removing  shoals  within 
the  limits  aforesaid,  and  to  construct  lighthouses 
storehouses,  storeyards,  and  other  buildings,  and  to 
make  and  ^ect  such  other  works  within  the  afore- 
said limits  as  should  be  necessary  for  improving  and 
preserving  the  navigation  of  the  said  harbour,  and 
the  use  thereof  by  the  persons  trading  thereto,  and 
to  effect  various  other  works,  as  in  the  said  section 


The  said  harbour,  so  far  as  the  same  is  used  for 
vessels  of  burden,  is  divided  into  two  arms  or 
branches ;  the  western  arm  commences  about  half 
a  mile  south  of  Old  Shoreham  bridge,  and  runs  east- 
wardly  to  the  new  entrance  referr^  to  in  the  said 
27th  section,  which  is  made  between  the  eastern 
and  western  piers  also  referred  to  in  the  same  sec- 
tion. The  eastern  arm,  consisting  of  a  canal  and 
basin,  extends  eastwardly  from  the  said  entrance  to 
the  Wish.  The  said  entrance  is  common  to  both 
arms  of  the  harbour,  and  the  entire  harbour,  except 
at  the  entrance,  is  separated  from  the  sea  by  a  bank 
of  shingle,  and  is  about  two  miles  in  length  for 
vessels  of  burden,  and  its  breadth  varies  from  about 
100  to  800  yards ;  the  said  new  entrance  is  about 
midway  of  the  whole  length  of  the  harbour. 

The  limits  of  the  port  of  New  Shoreham,  are 
much  larger  than  the  limits  of  the  harbour,  and 
extend  to  the  parish  of  Bottingdean  on  the  east,  and 
the  parish  of  Keene  on  the  west,  and  comprise  a 
sea  frontage  of  about  sixteen  miles. 

By  sect.  65  of  the  Act  of  1816,  and  by  other 
sections,  the  commissioners  are  authorised  to  pur- 
chase land  for  the  purpose  of  improving  the  har- 
bour, but  their  powers  have  never  been  exercised, 
nor  any  purchase  of  land  or  hereditaments  made  by 
the  said  commissioners,  except  a  way  in  the  parish 
of  Kingston  to  the  lighthouse,  for  the  purchase  of 
which  5L  was  paid. 

By  sect.  78  of  the  Act  of  1816,  after  reciting  that 
several  persons  had  agreed  to  subscribe  40,000iL 
towards  carrying  the  purposes  of  the  Act  into 
execution,  it  is  enacted  that  the  money  in  the  hands 
of  the  commissioners,  or  which  should  come  to  them 
by  means  of  such  subscription,  should  be  applied 
in  payment  of  the  expenses  of  obtaining  the  Act, 
and  making  and  improving  the  harbour  and  otiier 
works  hereinbefore  authorised,  and  keeping  the  same 
in  repair,  and  of  all  such  damages,  costs,  and  other 
expenses  thereby  provided  for,  and  directed  to  be 
paid  to  the  said  commissioners,  and  in  payment  of 
the  interest  of  such  moneys  as  should  be  laised  by 
way  of  mortgage,  as  hereinafter  mentioned,  and 
that  when  all  such  charges  and  expenses  as  afore- 
said should  be  paid  and  satisfied,  all  the  money 
remaining  in  the  hands  of  the  commissioners, 
together  with  the  rates  and  duties  whidh  should 
Irom  time  to  time  be  received  by  them  by  virtue  of 


I  the  Act  up  to  the  80th  da^  of  June  in  each  year, 
\  should  be  annually  divided  m  the  month  of  July  in 
I  each  year  to  and  amongst  the  several  persons  sub- 
scribing as  aforesaid,  rateably  and  in  proportion  to 
the  amount  of  each  person's  subscription. 

By  sect  82  of  the  Act  of  1816,  the  commissionen 
are  authorised  to  borrow  on  credit  of  the  rates  to 
the  extent  of  10,000/1  This  power  has  been  exer- 
cised to  its  fullest  extent,  but  the  whole  amount 
borrowed  has  since  been  paid  off. 

Sect.  88  of  the  Act  of  1816,  enacts  that  from  and 
after  the  whole  of  the  piers,  dams,  sluices,  and  other 
works  thereby  authorised  to  be  made,  should  be  msde 
and  completed,  there  should  be  paid  by  every  person 
who  should  lade  or  unlade,  or  import  or  export  any 
grain,  seeds,  goods,  ware.**,  merchandises,  baggage, 
parcel,  or  other  article,  matter,  or  thing  whatsoever, 
within  the  limits  of  the  p(irt  of  New  Shorehani.  tbe 
several  rates  and  duties  contained  in  schedule  B.  to 
the  Act ;  and  sect.  84  empowers  the  comnussionen 
to  fix  reasonable  rates  upon  the  lading,  unlading, 
importing  or  exporting  of  any  article  not  enume- 
rated in  such  schedule. 

Sect.  85  of  the  Act  of  1816,  provides  that  until 
all  the  works  are  completed,  only  one-fourth  of  the 
rates  and  duties  shall  be  paid  subject  to  the  provi- 
sions made  bv  sect.  86,  viz.,  that  as  soon  as  the 
works  are  so  far  completed  that  vessels  of  200  tons 
may  pass  and  repass  in  safety  between  the  piers  to 
be  made  in  pursuance  of  the  Act  at  high  water, 
then  and  thenceforth  one-half  of  the  rates  and 
duties  should  be  payable. 

By  sect.  87  of  the  Act  of  1816  lower  rates  are 
imposed  in  respect  of  coals,  corn,  and  certain  other 
articles,  landed  within  the  limits  of  the  port,  unless 
imported  to  or  exported  from  the  harboor  of  New 
Shoreham. 

By  the  88th  sect  of  the  Act  of  1816  certain 
articles  landed  on  the  beach  within  the  parish  of 
Brighton  for  the  use  of  the  Brighton  Town  Com- 
missioners are  to  be  charged  one  quarter  only  of  the 
rates  authorised  by  the  schedule. 

The  89th  section  of  the  Act  of  1816  provides  that 
in  the  event  of  the  channel  of  the  said  harbour 
falling  into  so  bad  a  state  that  vessels  of  200  tons 
cannot  any  longer  pass  in  safety  between  the  pien 
into  or  out  of  the  harbour,  and  so  remain  for  a  year, 
thenceforth  only  one  quarter  of  the  rates  authorised 
by  the  schedule  shall  be  payable  until  such  vesseli 
can  pass  in  safety  at  any  time  at  high  water;  but 
the  commissioners  have  from  time  to  time  so  well 
cleansed  and  kept  the  channel  that  vessels  of  200 
tons  could  always  pass  in  safety  between  the  plen 
into  or  out  of  the  harbour  at  any  time  at  high  water. 
By  sect.  90  of  the  Act  of  1816  the  duties  imposed 
by  the  Act,  and  also  all  penalties  imposed  by  it, 
may  be  levied  by  distress  and  sale  of  the  goods  ci 
the  offender,  or  person,  or  persons  liable. 

By  sect.  91  of  the  Act  of  1816  any  master,  part 
owner,  or  other  person,  eluding  payment  of  any  of 
the  rates  or  dues,  is  to  stand  charged  with,  and  liable 
to,  the  payment  of  the  same,  to  be  recovered  by  the 
conunissioners,  with  treble  costs  of  suit>  in  any  of 
Her  Majesty's  Ck>urts  of  Record  at  Westminster. 

By  sect.  94  of  the  Act  of  1816  the  master,  or 
other  person  having  oommand  of  any  ship  or  vessel 
coming  within  the  said  port  or  harbour,  is  made 
subject  to  the  payment  of  all  rates  and  duties 
imposed  by  the  Act  on  such  ship^  and  on  the  cargo 
therein  contained,  which  may  be  discharged  or 
landed  within  the  limits  of  the  said  port  and  har- 
bour, to  the  collectors  appointed  by  the  commit 
sioners,  and  the  master  or  other  person  paying  such 
rates  is  empowered  to  recover  them  from  the  owner 
of  the  ship,  or  the  proprietor  of  the  cargo. 

By  sect.  95  of  the  Act  of  1816  the  collector  of 
customs  at  the  |port  is  not  to  give  a  discfaaige  or 
report  outwards  for  any  ship  in  the  said  harbour  of 
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New  Shoreham,  or  within  the  Umita  thereof,  until 
ill  rates  and  dnties  have  been  paid. 

By  sect.  101  of  the  Act  of  1816  the  commiBsioners 
are  required  to  hoist  a  flag  on  the  lighthouse  in  the 
parish  of  Kingston,  and  exhibit  lights  on  or  near  the 
entrance,  so  as  to  indicate  the  depth  of  water. 

By  sect.  102  of  the  Act  of  1816  it  is  enacted  that, 
for  defraying  the  ezpence  of  the  said  lights  and 
lightkeeper,  there  shall  be  leyied  upon  all  ships  or 
other  Tessels  entering  the  said  harbour  after  the 
erection  of  the  said  light  or  lights  the  sum  of  4d. 
upon  erery  foot  depth  of  water  which  any  such  ship 
or  Teasel  may  draw  on  entering  the  same  to  the 
esEtent  of  12ft.,  and  6dL  for  every  additional  foot 
which  the  said  ressel  shall  draw  at  such  time  above 
12ft. 

The  commissioners  under  the  Act  of  1816,  in  pur- 
suanoe  of  the  powers  contained  in  sect  27,  formed 
a  new  entrance,  and  made  new  piers  to  confine  the 
channel  opposite  to  and  near  the  entrance,  and  made 
the^  necessary  drains  and  sluices  for  the  purpose  of 
sluicing  it,  and  have  since  formed  a  canal  or  basin, 
and  constructed  a  light  house  in  the  parish  of 
Kingston,  and  are  rated  to  the  poor  in  that  parish 
on  an  annual  value  of  SL  They  have  not  erected 
any  storehouses  or  other  buildings,  but  they  rent 
storehouses,  &c.,  in  the  parish  of  Kingston,  for 
which  they  are  rated  in  that  parish  as  occupiers 
irrespective  of  the  profits  derived  from  the  above- 
mentioned  rates  and  duties;  and  with  a  view  of 
preventing  persons  from  taking  beach  and  boulders 
for  ballast  from  the  part  of  the  shore  lying  west  of 
the  harbour,  they  entered  into  an  agreement  in 
1847  to  become  yearly  tenants  to  the  owner  of  the 
right  of  soil  of  and  m  the  land  covered  with  sea 
b^h  or  gravel  at  a  rent  of  6L  The  commissioners 
have  never  removed  any  beach  under  this  agree- 
ment. The  piers  of  the  entrance  are  for  the  pur- 
poses of  this  case  to  be  taken  as  situate  in  the 
parish  of  Lancing,  and  from  the  entrance  of  the 
harbour,  and  afford  facilities  for  entrance  to  vessels 
making  use  of  it. 

Some  of  the  articles  in  respect  of  which  the  rates 
and  duties,  except  the  light  dues,  are  authorised  to 
be  levied,  were  formerly  landed  on  the  beach  within 
the  said  port,  but  not  within  the  said  harbour  of 
New  Shoreham;  and  was  therefore  chargeable  with 
duty  at  the  reduced  rates  under  the  87th  and  88th 
sections  of  the  Act ;  but  much  the  greater  part  of 
the  articles  in  respect  of  which  rates,  &c,  are  au- 
thorised to  be  levied  were  landed  in  that  part  of 
the  port  which  lies  within  the  limit  of  the  said 
harbour,  and  during  the  last  year,  and  for  some 
time  past,  the  whole  (with  very  slight  exceptions) 
has  been  landed  within  the  limit  of  the  harbour. 

The  receipts  of  the  said  commissioners  for  rates 
and  duties  levied  under  the  said  schedule  B,  and 
for  the  rates  or  light  dues  authorised  by  sect.  102  of 
the  Act  are  for  the  purposes  of  this  appeal  and  case 
only  to  be  taken  at  the  annual  sum  of  9000t,  sub- 
ject to  deductions  for  labour,  repairs,  materials,  and 
otherwise,  and  it  is  agreed  that  for  the  purposes  of 
this  appeal  and  case,  only  4000/.  shall  be  taken  as 
the  net  annual  revenue  or  profit,  which  it  is  agreed 
for  the  purposes  of  this  appeal  and  case  shidl  be 
deemed  to  be  derived  under  sects.  83  and  102  re- 
spectively, viz.,  3980/L,  under  sect.  83,  and  70L  under 
sect.  102. 

The  question  for  the  opinion  of  the  court  is,  whe- 
ther the  said  commissioners  are  rateable  upon  or  in 
respect  of  the  said  harbour  piers  and  other  works, 
or  any  or  either  of  them,  upon  the  amount  of  the 
net  roTenue  or  profits  derived  from  the  said  rates, 
duties,  and  dues,  or  any  portion  thereof ;  and  if  so, 
what  portion. 

JPbllock,  Q.G.  iArchibaid  and  Merrifidd  with  him), 
for  the  i^peUants.— Fizsti  the  oommistioDers  have 


no  property  in  the  soil  of  the  harbour  or  any  of  its 
accessories.  It  is  true  that  by  sect.  2  of  the  Act  of 
1759  the  property  in  the  piers  and  the  ground  on 
which  they  are  erected,  and  the  works  constructed  in 
pursuance  of  that  Act  is  vested  in  the  com- 
missioners, but  this  state  of  things  is  now  super- 
seded, and  sect.  26  of  the  Act  of  1816  gives  them 
only  such  a  property  in  the  wharves  and  materials 
as  would  enable  them  to  protect  them  from  wrong- 
doors.  There  is,  therefore,  no  difference  between 
this  case  and  that  of  the  area  covered  by  a  navigable 
river.  [Blackbubb,  J. — Are  not  the  commissioners 
the  occupiers  of  the  artificial  channel  ?]  In  Rex  v. 
The  Meney  and  Irwell  Navigation  Company^  9  B.  &  C* 
95,  where  powers  were  conferred  upon  a  company 
for  scouring  and  enlarging  a  river  for  the  purposes 
of  navigation,  and  to  dig  and  cut  the  banks,  and  to 
make  cuts  and  trenches  through  the  adjoining 
lands,  Bailey,  J.,  in  delivering  judgment,  says  that 
(*  the  correct  view  of  the  case  is  that  they  are  not 
the  occupiers  of  land  cov^^  by  water,  but  had 
an  easement  only  in  the  land.**  And  to  a  similar 
e£fect  are  the  observations  of  Parke,  J.  in  the  same 
case.  [Blackbubn,  J. — ^The  means  of  access  to  the 
harbour  can  only  be  secured  by  the  maintenance  of 
the  piers  erected  at  the  entrance.  Is  there  no  occu- 
pation by  the  commissioners  of  the  entrance?] 
£ven  if  so^  they  have  no  exclusive  occupation,  but, 
in  fact,  they  have  simply  the  power  of  repuring,  as 
appears  from  sect.  27  of  the  Act  of  1816,  which 
gives  directions  respecting  an  already  existing 
channel  which  they  are  to  keep  open,  deanse  and 
amend  as  occasion  may  require.  Rex.  v.  The  Air9 
and  Colder  Navigation^  9  B.  &  C.  820,  is  also 
in  point,  where  it  was  held  that  the  undertakers 
having  an  incorporated  hereditament  only  in  the 
bed  of  the  river  were  not  rateable.  Then,  secondly, 
as  to  the  piers,  it  is  contended  that  this  is  like  the 
case  of  the  dam  sought  to  be  rated  in  Rex  v.  The 
Aire  and  Calder  Navigation^  8  B.  &  Ad.  139,  which 
Lord  Tenterden  designated  an  attempt  to  evade  the 
decision  of  the  court  in  the  case  last  cited,  and  held 
that  the  undertakers  were  not  rateable  as  occupiers 
of  the  bed  of  the  river,  having  merely  an  easement 
in  it ;  that  no  rate  could  be  laid  upon  them  for  the 
water  of  the  river  made  navigable  by  them,  and  if 
so  none  could  be  imposed  in  respect  of  the  dam,  for 
to  rate  the  dam  because  it  kept  up  the  water  would 
be  equivalent  to  rating  the  water  itself.  And  even 
if  rateable  the  piers  could  not  be  considered  as  en- 
hanced in  value  by  reason  of  the  tolls : 

Lewie    (app.)   v.    Ihe    Chv/rchwardene,   4"^.,    qf 

tiwameea  (reaps.),  25  L.  J.  23,  M.  C. ; 
Reg,  V.    The   North  and   South   Shielde  Ferry 

Compamy,  1  E.  &  B.  140. 

Mellishj  Q.  C.  {Gates  with  him)  for  the  respon- 
dents.— The  question  is  not  as  to  the  property  of  the 
commissioners  in  the  harbour  and  its  accessories ; 
but  it  is,  contended  that  they  are  the  occupiers  of 
all  the  artificial  works  enumerated  in  sect.  83  and 
the  following  sections  of  the  Act  of  1816,  and  that 
whatever  they  have  affixed  to  the  soil  for  the 
purposes  of  their  undertaking  is  rateable  exactly  as 
the  pipes  of  a  water  company  or  the  wires  of  a 
telegraph  would  be.  The  channel  comes  within  the 
term  "  works  *'  in  the  above  section,  and  is  in  the 
occupation  of  the  commissioners.  Then,  as  to  the 
piers,  it  is  clear  that  it  is  only  by  their  means  that 
the  channel  can  lie  kept  open  ;  and,  consequently,  it 
is  upon  their  maintenance  that  the  right  of  taking 
the  tolls  and  dues  depends.  It  is  also  important  to 
observe  that  the  amount  of  tolls  to  be  taken  varies 
according  to  the  facilities  afforded  by  the  commis- 
sioners, as  appeard  by  sects.  85  and  89,  by  the  latter 
of  which  one  quarter  of  the  t<^s  only  is  to  be  taken 
in  case  they  should  suffer  the  channel  to  become 
impasMUe  to  ihipa  of  a  oertam  tonnage.     Th« 
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piers  are,  therefore,  inseparably^  connected  with  the 
profits  derived  from  the  harbour,  and  are  rateable 
according  to  th  ir  value  to  the  commissioners,  who 
without  them  would  be  left  without  any  profits  at 
all,  inasmuch  as  the  consequence  of  their  removal 
would  be  ultimately  that  the  harbour  would  become 
inaccessible. 

Blackburn,  J.— The  difficulty  in  this  case  con- 
sists in  the  application  of  the  principles  upon  which 
property  is  rateable.  By  various  statutes  the  com- 
missioners are  empowered  to  take  upon  themselves 
the  management  and  improvement  of  the  harbour 
in  question.  They  are  empowered  to  make  an  arti- 
ficial cut  or  entrance,  together  with  other  necessary 
works,  and  as  pointed  out  by  Mr.  Mellish,  they  are 
not  to  charge  the  full  amount  of  tolls  to  which  they 
are  to  be  entitled  under  the  later  Acts  until  the 
works  are  so  completed  as  to  allow  vessels  of  200 
tons  to  pass  and  repass  ;  and  in  the  event  at  any 
time  of  the  channel  of  the  harbour  becoming  so 
choked  up  as  to  be  impassable  for  ships  of  that 
burthen,  then  a  lower  rate  of  tolls  only  is  to  be 
imposed.  The  amount  of  tolls  depends  therefore 
upon  keeping  the  entrance  clear  and  open,  and  it  is 
contended  on  behalf  of  the  respondents  that  the 
amount  of  tolls  thus  earned  is  to  be  taken  into 
account  in  rating  the  property  on  shore ;  but  tolls 
per  96  are  clearly  not  rateable,  and  can  only  be  so 
considered  when  they  are  connected  with  and  en- 
hance the  value  of  land.  The  first  question  for  our 
decision  is,  are  the  commissioners  the  occupiers  of 
the  entrance  to  the  harbour,  and  in  my  opinion 
they  are  not.  By  sect.  26  of  the  latest  of  these 
Acts  the  stone,  timber,  and  other  materials  belong- 
ing to  the  commissioners  under  the  previous  Act% 
and  the  property  in  all  works  erected  in  or  about 
the  harbour  in  pursuance  of  any  of  the  said  Acts 
are  vested  in  the  present  commissioners,  but  the 
object  of  this  seems  simply  to  enable  them,  in  case 
of  need,  to  prefer  indictments  and  take  such  other 
legal  steps  with  respect  to  such  property  as  may  at 
any  time  become  necessary.  Then,  by  sect.  27, 
general  directions  are  given  to  the  new  commis- 
sioners as  to  the  cleansing,  deepening,  and  enlarging 
the  entrance,  and  the  construction  of  necessary 
works ;  but,  although  by  a  subsequent  section  they 
are  expressly  empowered  to  purchase  land  for  the 
purposes  of  the  harbour,  it  seems  that  they  have 
never  exercised  those  powers.  I  think,  therefore, 
that  we  should  be  unduly  straining  the  words  of 
the  statute  if  we  held  that  the  property  in  the 
entrance  to  the  harbour  vested  in  the  commis- 
sioners, and  that  Mr.  Pollock's  contention  that  they 
are  not  to  be  taken  as  occupiers,  but  simply  as 
exercising  the  powers  given  them  of  keeping  the 
passage  clear  and  open,  must  prevail.  Then, 
secondly,  with  regard  to  the  piers,  I  think  these 
must  be  taken  as  works  vested  in  the  commis- 
sioners, and  that  in  occupying  them  they  occupy 
the  land  upon  which  they  are  erected.  Then  comes 
the  main  question  in  this  case,  viz.,  are  we  to  hold 
that  th#  receipt  of  the  tolls  and  dues  is  so  connected 
with  the  occupation  of  these  piers  as  that  the  rate- 
able value  of  the  piers  is  to  be  considered  as  en- 
hanced thereby,  and  if  so,  to  what  extent  ?  Upon 
this  point,  notwithstanding  the  argument  of  Mr. 
Mellish,  that  but  for  the  piers  the  entrance  to  the 
harbour  would  silt  up  and  become  impassable,  and 
so  no  tolls  could  be  earned,  I  am  of  opinion  that  the 
two  things  are  too  remote  to  be  connected  for  the 
purposes  of  rating.  The  case  I  put  in  the  course  of 
the  argument  of  fen  land  in  one  parish  kept  and 
maintained  by  mf*ans  of  a  sea  wall  erected  in 
another  parish  seems  perfectly  analogous  to  the 
present  question. 

MsLixm,  Jw— The  commissioners  were  empoi*  ered 


to  perform  certain  works  connected  with  the  har- 
bour in  question  ;  and  although  they  do  not  appear 
to  have  acquired  any  property  in  the  actual  soil, 
they  must,  nevertheless,  be  taken  to  be  in  occupa- 
tion of  the  piers  and  the  land  upon  which  they  are 
erected,  but  it  seems  to  me  impossible  to  say  that 
the  rateable  value  of  the  piers  is  to  be  considered  as 
enhanced  by  the  tolls,  for  the  reason  given  by  my 
brother  Blackburn,  viz.,  that  the  two  things  are  too 
remote. 

Lush,  J.— The  rateable  value  of  property  is 
ascertained  by  arriving  at  the  rent  which  it  would 
command  from  year  to  year,  free  of  taxes,  and  the 
other  things  to  be  deducted.  Tolls  of  themselves 
are  clearly  not  rateable,  and  for  the  reasons  already 
given,  I  think  that  the  connection  between  them  and 
the  piers  is  too  remote  to  enable  us  to  adopt  the 
views  of  the  respondents.  To  arrive,  therefore,  at 
the  rateable  value  of  the  piers,  we  must  ascertain 
what  a  tenant  would  give  for  them  from  year  to 
year ;  and  it  is  clear  that  the  simple  occupatSon  of 
the  piers  under  a  yearly  tenancy  would  not  entitle 
the  tenant  to  any  profits  arising  from  the  harbour. 

Jud<fment  far  the  appeSanis. 

Attorney  for  appellants,  S.  Clarke,  Brighton.  ^ 
Attorney  for  respondents,  R,  Edmtmdgf  Worthing. 


Saturchiyy  April  dO,  1870. 

The  UiriOK  of  Exeter  (apps.;  t;.  The  Uhioe  or 
St.  Thomas,  Devom  (respe.). 

Settlement  by  payment  of  public  taxes  of  a  parish — 
IjocoI  improvemeat  and  hghting  rates^ 

By  a  public  local  A  ct  every  occupier  of  the  dty  of  Exeter 
had  to  pay  rates  fixed  by  commissioners,  and  asseued 
and  collected  by  persons  appointed  by  the  eommissioaert 
for  the  purposes  of  improving  and  lighting  the  ate. 
The  majority  of  the  commissioners  were  elected  by  the 
parishes^  and  the  commissioners  had  power,  abhoe^ 
they  were  not  obliged,  to  appoint  assessors  and  ow- 
lectors  fo^  each  parish  separate^.  As  a  matter  of 
fact,  assessors  were  appointed  for  each  parish  sepa- 
rately : 

Held,  that  paying  his  shfire  to  these  rates  by  a  man  who 
rented  a  sufficient  tenement  created  a  settlement  by  the 
payment  of  public  taxes  or  levies  of  the  parish  within 
3  WilL  i'  Ai,  c.  11,  s.  6. 

This  was  an  appeal  against  an  order  of  two  jus- 
tices for  the  removal  of  Ann  Tupman  and  her  seven 
children  from  the  St.  Thomas's  poor  law  union,  in 
the  county  of  Devon,  to  the  poor  law  union  of  the 
city  and  county  of  the  city  of  £zeter,  the  parish  of 
St.  Sidwell,  in  the  last-named  union,  being  adjudged 
to  be  the  place  of  their  last  legal  settlement.  The 
appeal  was  tried  at  the  Exeter  Quarter  Sessions 
1869  for  the  county  of  Devon,  when  the  court 
quashed  the  said  order,  subject  to  the  opinion  of  the 
Court  of  Queen's  Bench  on  the  following 

Cass. 

The  said  paupers  Ann  Tupman  and  ber  childreo 
are  respectively  the  widow  and  legitimate  childreB 
of  William  Henry  Tupman  deceased,  who  died  in  a 
house  occupied  by  himself  and  his  family  in  the 
parish  of  St.  Sidwell,  in  the  city  of  Exeter  (one  of 
the  parishes  of  the  appellants'  union),  on  the  1st 
Oct.  1868.  Shortly  after  the  death  of  the  said 
William  Henry  Tupman,  the  said  paupers  removed 
themselves  into  the  respondents'  union.  The  order 
of  removal  appealed  against  was  made  the  29th  Jan. 
1869.  The  said  William  Henry  Tupman  boni  fik 
rented  a  tenement,  viz.,  the  said  house  in  which  he 
died,  which  consisted  of  a  separate  and  dlstiact 
dirdliog-hoaae  In   the   miA  pariirii   of   St  6id« 
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well,    at   and   for    a    larger    sam    than    lOL    a 

Siar  for  the  term  of  one  whole  year,  namely,  from 
ichaelmas  1867  to  Michaelmas  1868,  and  the  said 
house  was  occupied  by  the  said  William  Henry 
Tupman  and  the  said  paupers  during  the  whole  of 
the  said  year  under  the  said  yearly  hiring,  and  the 
rent  for  the  same  to  the  amount  of  10/.  was  actually 
paid  for  the  term  of  one  whole  year.  The  said 
William  Henry  Tupman  was  duly  assessed  to  the 
poor-iate,  but  did  not  himself  pay  the  same  in  re- 
spect of  the  said  tenement  for  one  year.  In  the 
month  of  July  1868  the  said  William  Henry  Tup- 
man paid  his  share,  which  was  demanded  of  him, 
and  for  which  he  was  liable  towards  the  improve- 
ment rate  and  the  lamp  rate  levied  as  hereinafter 
stated  for  the  said  parish  of  St.  Sidwell,  in  respect 
of  his  occupation  of  the  said  house.  At  the  trial  of 
this  appeal  at  the  quarter  sessions,  the  court  held 
that  the  said  William  Henry  Tupman  did  not  acquire 
a  legal  settlement  in  the  said  parish  of  St.  Sidwell 
on  the  following  grounds,  viz. :  That  the  improve-  ' 
mens  rate  and  lamp  rate  were  neither  of  them 
'' public  taxes  or  levies"  of  the  town  or  parish  in 
wtiich  the  said  William  Henry  Tupman  inhabited 
within  the  meaning  of  the  statute  3  Will.  &  M.  c.  11, 
s.  6,  nor  *'  parochial  rates*'  within  the  meaning  of 
the  Stat.  6  Geo.  4,  c  57,  s.  2  ;  the  said  order  of  removid 
was  therefore  quashed,  but  the  said  court  of  quarter 
sessions  granted  a  case  that  this  point  might 
be  decided  by  the  Court  of  Queen's  Bench. 

The  said  improvement  and  lamp  rates  are  distinct 
rates,  and  are  levied  under  the  authority  of  a  local 
Act,  2  &  3  WilL  4,  c.  106,  which  was  passed  on  the 
5th  July  1832,  and  is  intituled,  "  An  Act  for  better 
piving,  lighting,  watching,  cleansing,  and  otherwise 
improving  the  City  of  Exeter  and  County  of  the 
same  City.*'  This  Act  is  to  form  part  of  this  case, 
and  the  following  are  the  sections  most  material  to 
this  question : — 

Sect.  2  provides  for  the  appointment  of  commis- 
sioners to  consist  of  six  members  of  the  common 
council,  the  dean  and  canons  residentiary  uf  the 
Cathedral,  and  also  of  persons  to  be  elected  by  each 
parish  and  precinct  within  the  city  and  county  of 
the  city  as  provided  in  the  4th  section. 

Sect.  4— 

And  be  it  enacted  that  the  oommiMlonen  for  exeoatiiig 
this  Act  to  be  hereafter  appointed  shall  be  elected  by  the 
parishioners  and  inhabituits  of  the  several  parishes  and 
precincts  within  the  city  of  Exeter  and  county  of  the  same, 
aad  every  such  parish  or  precinct  respectively  shall  from 
time  to  time  be  entitled  to  appoint  suon  person  or  persons 
to  be  commissioners  of  that  Act  as  to^fcther  with  the 
oommiasioners  for  the  time  being  acting  for  such  parish  or 
pveciact  reei>ectively  by  virtue  of  the  said  recited  Act,  and 
this  Act  wiU  make  up  the  number  of  commissioners  which 
saoh  parish  or  precinct  respectively  shall  be  entitled  to  ap- 
point according  to  the  following  scale  (that  is  to  say),  where 
the  amount  to  which  the  parishioners  and  inhabitants  of  such 
nariah  or  precinct  re^eotively  shall  be  asseesed  to  the  rates 
aereiuafter  directed  to  be  made  after  such  assessments 
shall  have  been  approved  and  confirmed  in  manner  herein- 
after  mentioned  shall  not  exceed  lOOi.,  such  parish  or  pre- 
cinct respectively  shall  be  entitled  to  appomt  one  com- 
missiosier;  where  such  amount  shall  cocueed  1U(H.,  and 
not  exceed  WOL,  such  parish  or  precinct  respectively 
shall  be  entitled  to  appoint  two  couimisoioners ;  where 
sadi&  amount  shall  exceed  2501,,  anil  not  exceed  4001., 
smoh  parish  or  precinct  respectively  shall  be  entitled 
to  appoint  three  oonunissioners ;  where  such  amount 
shall  exceed  4001.,  and  not  exceed  6U01 ,  such  parish 
or  precinct  respectively  shall  be  entitled  to  appoint  four 
oommissionen ;  where  such  amount  shall  exceed  6001.  and 
Bot  exceed  8U0I.,  such  parish  or  precinct  respectively  shall 
be  entitled  to  appoint  live  oommiusiouers ;  where  such 
amoant  shall  exceed  8001.,  such  parish  or  precinct  respec- 
tively  shall  be  entitled  to  appoint  six  commissioners. 

Sect.  7— 

And  be  it  further  enacted  that  when,  and  so  often 
as  the  inhabitants  and  parishioners  of  any  of  the  said 
parishes  and  predncts  shall  be  entitled,  as  before  men- 
tioned, to  appoint  a  commissioner  or  commissioners,  the 
cooamissioners  for  the  time  baiag  acting  in  the  execution 
of  this  Act  shall,  and  they  are  hereby  required  to,  cause 
aotioeui  writing  to  be  given  by  their  clerk  to  the  dmroih- 


wardens,  or  to  any  two  inhabitaats  or  parishioners  of  such 
parish  or  preeinot  qualified  to  vote  at  the  election  of  com- 
misaoners,  in  manner  hereinafter  mentioned,  that  a  per- 
son or  two  or  more  persons  (as  the  case  may  be)  is  or  are 
required  to  be  elected  to  make  up  the  full  number  of  com- 
missioners which  such  parish  or  precinct  is  entitled  to 
appoint:  and  the  inhabitants  or  parishioners  of  such 
parish  or  precinct  shall,  within  fourteen  days  next  after 
the  delivery  of  such  notice,  meet  at  the  church  or  chapel 
or  in  the  usual  place  of  public  meeting  of  such  parish  or 
preeinot,  between  the  hours  of  ten  and  twelve  in  the  fore- 
noon, of  which  meeting  seven  days'  notice  shall  be  given 
by  the  churchwardens  of  such  parish,  or  by  any  two  in- 
habitants or  parishioners  of  such  parish  or  precinct  quali- 
fied to  vote  as  herehiaf  cer  mentioned,  by  aflmng  the  same 
at  the  Guildhall  of  the  said  city,  and  also  in  case  of  a 
IMurish  at  the  church  door  thereof :  and  at  such  meeting  it 
shall  be  lawful  for  the  major  part  of  the  inhabitants  and 
parishioners  to  nominate  and  elect  a  peraoa  or  sooh 
number  of  persons  (as  may  be  B|peoifled  in  BwAk  notice)  to 
act  as  a  commissioner  or  commissioners  for  such  parish 
or  precinct. 

By  sects.  40  to  135  the  commissioners  are  em- 
powered to  pave  and  light  the  clt^  of  Exeter,  and 
provide  for  watchmen  and  water  pipes. 

Sect.  136  is  as  follows : — 

And  for  raising,  securing,  and  paying  money  to  answer 
and  defray  the  several  purposes  of  this  Act,  and  to  defray 
the  charges  and  expenses  of  soliciting,  obtaining,  and  pass- 
ing this  Act,  or  a  proportion  thereof  (other  than  and  except 
for  the  purpose  of  lignting  the  said  city  <uid  county  of  the 
same),  Be  it  enacted,  that  the  said  commissioners  shall, 
and  tnej  are  hereby  authorised  and  required,  once  in  every 
y*«r  to  rate  and  as  sees  by  a  just  and  equitable  pound  rate  or 
assessment  under  the  name  of  Uie  JSxeter  Improvement 
Rate,  the  several  landowners  and  owners,  and  the  several 
tenan1»  and  occupiers  of  all  houses,  buildings,  gardens, 
tithes,  and  other  hereditaments  within  the  nUd  dty,  in 
soms  not  exceeding  certain  sums  therein  mentioned. 

Sect.  189— 

And  be  it  further  enacted,  that  the  charges  and  expenses 
of  lighting,  setting-up,  fixing,  providing,  maintaining,  and 
repairing  the  lamps  by  this  Act  directed  to  be  set  up  for  the 
purpose  of  lighting  the  said  streets,  ways,  passages,  and 
places,  parishes,  liberties,  suburbs,  and  precincts,  of  the 
said  city  and  county  of  the  same  city  of  £xeter ;  and  for 
otherwise  putting  this  Act  into  execution  in  any  manner 
touching  and  concerning  the  lighting  the  said  city  and 
county  of  the  aaine,  shall  be  at  all  tim^  borne  and  paid  and 
defrayed  by  the  tenants  or  occupiers  of  all  houses,  build- 
ings, IflAds,  tithes,  and  other  hereditaments  within  the  city 
of  £xeter  and  county  of  the  same ;  and  for  that  purpose  the 
said  commissioners  shall  and  they  are  herebjr  authorised 
and  empoweresl  and  required  from  time  to  time,  once  in 
every  year,  to  ratd  and  assess  by  a  just  and  equal  pound 
rate  or  assessment  under  the  name  of  the  Exeter  JLamp 
Bate,  all  the  tenants  or  occupiers  of  all  houses,  buildings, 
lands,  titles,  and  other  hereditaments  within  the  said  city 
and  county  of  the  same  in  respect  thereof  at  amounts 
therein  limited. 

Sect.  141— 

It  shall  be  lawful  for  the  said  commissioners  as  often  as 
they  shall  see  occasion  to  appoint  two  or  more  of  the  in- 
habitants of  the  city  and  county,  ur  of  each  parish,  precinct, 
or  ward  within  the  said  city  and  county  to  be  assessors  of 
such  rates  and  assessments,  and  such  assessors  are  required 
to  make  such  rates  and  assetismentsfrom  time  to  time  accord- 
ingly, and  to  deliver  to  the  commissioners  two  copies  of  the 
rates  and  assessments  made  in  the  manner  and  according 
to  the  form  directed  by  the  said  commisiioners,  and  sub- 
scribed l^such  assessors;  and  the  said  commissioners  shall 
as  soon  as  may  be  after  such  rates  and  assessments  are  made 
and  delivered  to  them  by  such  assessors,  settle  and  sign  the 
same,  and  cause  a  duplicate  thereof  also  signed  by  them  to 
be  delivered  to  the  collectors  to  be  appointed  in  that  behalf. 
A  penalty  of  101.  is  imposed  on  persons  appointed  assessors 
and  refusing  to  take  the  ofllce,  such  penaltv  when  levied  to 
be  paid  to  we  treasurer  or  treasurers  of  the  said  commis- 
sioners to  be  applied  to  purposes  of  the  said  Act. 

Sect.  142— 

No  person  who  shall  have  served  the  office  shall  be  com- 
pellable to  serve  again  for  three  years,  except  with  the  con- 
sent of  a  vestry  meeting  of  any  parish,  in  respect  of  which 
any  such  assessor  shall  be  appointed. 

Sect  160— 

The  commissionars  are  required  yearly  to  appoint  the 
churchwardens  and  overseers  of  the  poor  of  the  respective 
parishee,  or  such  other  persons  as  the  commissioners  shall 
appoint  to  be  collectors  <^  the  said  rates  and  assessmeats. 
and  that  all  the  said  rates  shall  be  paid  to  the  said 
collectors  by  the  respective  tenants  or  oooupiers  of  houses, 
&c. 

Sect.  158  enacts  that  in  all  cases  where  any  person 

or  personB  shall  come  into  or  occupy  any  hooM 
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rated,  or  assessed,  or  liable  to  be  rated  or  assessed 
out  of  or  from  which  any  other  person  or  persons 
shall  have  removed  or  which  at  the  time  of  making 
such  rate  or  assessment  was  emptj  or  unoccupied, 
the  person  or  persons  coming  in  or  occupying  the 
same  shall  be  liable  to  pay  such  rate  or  assessment 
although  his,  her,  or  their  name  or  names  may  not 
be  inserted  in  such  rate  or  assessment  in  proportion 
to  the  time  that  such  person  or  persons  shall  occupy 
the  same  repectivcly,  and  in  like  manner  as  if  such 
person  or  persons  had  been  originally  rated  or 
assessed  by  name  in  such  rate  or  rates,  assessment 
or  assessments,  which  said  proportions  in  case  of 
dispute  shall  be  settled  and  ascertained  by  the  said 
commissioners. 

Improvement  and  lamp  rates  were  from  time  to 
time  made  for  the  said  parish  af  St.  Sid  well  by 
assessors  appointed  by  the  said  commissioners,  in 
pursuance  of  the  powers  given  to  them  in  that 
behalf  by  the  said  Act,  and  such  rates  were  col- 
lected by  persons  appointed  as  collectors  by  the  said 
commissioners  by  virtue  of  the  said  Act.  The  im- 
provement rate  for  the  parish  of  St.  Sidwell  from 
Lady-day  1867  to  Lady-day  1868,  was  produced  in 
evidence,  the  heading  of  which  is  as  follows : 

InstractioiiB  to  assessors :  the  assessors  are  required  to 
insert  the  Christian  and  samame  of  the  owner  and  oocupier 
of  every  property  assessed.  The  assessors  will  make  the 
assessment  by  a  strict  list.  Where  there  are  two  or  more 
tenants  of  houses,  and  where  houses  are  let  for  a  less  term 
than  a  year,  or  under  the  yearly  rent  of  51.,  the  assessors 
will  be  very  particular  in  assessing  oorreotly  the  landlord 
of  such  property,  who  in  all  such  cases  will  be  liable  to  pay 
the  occupier's  as  well  as  owner's  proportion  of  the  rate.  The 
rate  to  be  returned  at  the  GKiildnall,  signed  by  the  assessors 
at  eleven  o'clock  in  the  forenoon  on  the  day  named  in  the 
warrant,  under  penalty  of  101. 

The  collectors  of  tiie  rate  have  instructions  to 
give  the  assessors  their  best  assistance  in  making 
the  rates. 

The  Exeter  improvement  rate  is  a  rate  on  the 
several  landlords  and  owners  and  the  several  tenants 
and  occupiers  of  la.  in  the  pound  on  the  annual 
rent  or  value  of  all  houses,  buildings,  gardens,  tithes, 
lands,  and  hereditaments  other  than  and  except 
arable,  meadow,  or  pasture  ground,  and  of  Sd.  in 
the  pound  on  the  annual  rent  or  value  of  all  arable 
or  pasture  ground  situate  within  the  parish  of  8t. 
Sidwell,  in  the  city  and  county  of  the  city  of  Exeter, 
made  in  pursuance  of  an  Act  passed  in  the  second 
and  third  years  of  the  reign  of  William  IV.,  intituled 
**An  Act  for  better  paving,  lighting,  watching, 
cleansing,  and  otherwise  improving  the  city  of 
Exeter  and  county  of  the  same  city  for  one  year 
commencing  from  Lady-day  1867." 

In  this  rate  one  ^*  Daniel  A."  was  inserted  as  the 
occupier  of  a  house  of  the  annual  value  of  1 6/.,  the 
amount  of  the  rate  being  16«.  The  rate  was  duly 
signed.  The  said  Daniel  A.  was  at  the  time  the 
said  rate  was  made  tenant  of  the  premises,  but  left 
during  the  year  of  rating,  and  was  immediately 
succeeded  in  the  occupation  by  the  said  W.  H.  Tup- 
man  as  tenant. 

The  lamp  rate  is  a  rate  on  the  several  tenants  or 
occupiers  of  4^  in  the  pound  on  the  annual  rent  or 
value  of  all  houses,  buildings,  lands,  tithes,  and 
other  hereditaments  within  the  parish  of  St.  Sid- 
well, within  the  city  and  county  of  the  city  of 
Exeter,  made  in  pursuance  of  an  Act  passed  in  the 
second  year  of  the  reign  of  William  IV.,  intituled 
"  An  Act  for  paving,  lighting,  watching,  cleansing, 
and  otherwise  improving  the  city  of  Exeter  and 
county  of  the  same  city.*' 

In  this  rate  **Aquila  Daniel"  was  assessed  as 
the  occupier  of  a  -house  assessed  at  the  annual  value 
of  16A,  at  the  amount  of  5«.  4d, 

The  rate  was  duly  signed. 

The  said  Aquila  Daniel  was,  at  the  time  the 
said  rate  was  made,  the  tenant  of  the  premises,  but 
left  during  the  ^ear  of  r;;tiug,  and  was  immediately 


succeeded  in  the  occupation  by  the  said  W.  H.  Top- 
man. 

If  the  court  shall  be  of  opinion  that  the  said  im- 
provement rate  or  the  lamp  rate  was  a  public  tax  or 
levy,  or  a  purochial  rate  within  the  intent  and 
meaning  of  the  stat.3  Will.&  M.c.  11,  s.6,  and  sUL 
6  Geo.  4,  c.  57,  s.  2  respectively,  then  the  said  order 
of  removid  shall  stand  confirmed,  and  the  said  order 
of  sessions  shall  be  quashed  ;  bat  if  the  court  shall 
be  of  contrary  opinion,  then  the  said  order  of  re- 
mtival  shall  be  quashed,  and  the  said  order  of 
sessions  shall  stand  confirmed. 

By  the  3  Will.  &  M.  c.  11,  8.  6,  it  is  enacted— 

That  if  any  person  who  shall  oome  to  inhabit  in  any  to«& 
or  parish  shall  for  himself  and  on  his  own  aooount  exacota 
any  public  annus!  office  or  charge  in  the  said  town  or  parish 
during  one  whole  year,  or  shall  be  charged  with  or  paj, 
his  sluire  towards  the  public  taxes  or  levies  of  the  said  town 
or  parish,  then  he  shall  be  adjudged  and  deemed  to  have  a 
legal  settlement  in  the  same,  tbongh  no  such  notice  in 
writing  be  delivered  and  published  aa  is  hereby  before  re- 
quired. 

Anderson  and  Mackay  argued  for  the  appeUanto, 
and  in  support  of  the  decision  of  the  quarter 
sessions,  they  relied  upon  the  power  given  to  the 
commissioners  by  the  14 1st  section  to  nominate  any 
two  inhabitants  of  the  city  of  Exeter  to  be  assessort 
for  the  whole  city.  It  is  not  necessary  under  the 
Act  that  there  should  be  any  parish  assessors,  or 
that  any  authority  of  the  parish  should  have  any 
notice  of  inhabitancy.  This  is  a  similar  case  to  that 
of  R.  V.  Christchurck,  8  B.  &  C.  660,  in  which  it  was 
held  that  a  watch  rate  made  upon  each  ward  of  the 
City  of  London  was  not  a  parochial  rate.  There  is 
a  wide  distinction,  too,  between  rates  of  this  kind 
and  those  imperial  taxes  of  which  evei7body  has 
notice,  e.g.,  the  land  tax,  R.  v.  Bromley,  Burr  S.  C. 
75  ;  and  R,  v.  Exmouth^  8  East,  383 ;  the  property 
t  IX,  St.  Georges,  Hanover-square,  v.  Ccanbridge  Union, 
L.  Bep.  3  Q.  B  1 ;  or  even  the  Liverpool  borough 
watch  rate,  as  in  Reg.  v.  Everton,  2  E.  &  E.  701. 

Sir  «7.  Karshlce,  Q.  C,  and  McKieflar,  for  the  re- 
spondents.— The  case  finds  that  these  rates  were 
assessed  and  collected  by  separate  persons  for  each 
parish,  according  to  the  power  vested  in  the  com- 
missioners by  the  141st  section.  And  by  the  early 
sections  of  the  Act  it  became  necessary  to  assess 
each  parish  separately  in  order  to  find  out  the  num- 
ber of  commissisners  each  parish  was  to  elect 
[Stopped  by  the  court.] 

Blackburn,  J. — I  think  we  need  not  1»>uble  the 
respondents  to  finish  their  argument.  The  case 
comes  to  this,  that  by  the  Local  Act,  seek  136,  the 
commissioners  appointed  by  the  Act  are  ^  autho- 
rised and  required  once  in  every  year  to  rate  and 
assess  by  a  just  and  equitable  pound  rate  or  assess- 
ment, under  the  name  of  *  The  Exeter  Improvement 
Rate,'  the  several  landlords  and  owners,  and  the 
several  tenants  and  occupiers  of  all  houses,  build- 
ings, gardens,  tithes,  and  other  hereditaments  within 
the  said  city  of  Exeter,  and  county  of  the  same,"  in 
a  certain  limited  sum.  And  sect^  141  shows  that 
the  commissioners  have  at  least  an  option  to  appoint 
two  or  more  of  the  inhabitants  of  each  parish  within 
the  city  to  be  assessors  of  such  rates  and  assess- 
ments as  are  provided  by  the  i36th  section,  and  also 
as  to  lighting  by  the  139th.  We  suppose  we  aiay 
infer  from  the  case  that  as  a  matter  of  fact  they  do 
so  appoint  assessors.  The  section  goes  on,  ''sacfa 
assessor  or  assessors  is  and  are  hereby  authorised 
and  required  to  make  such  rates  and  assessments 
from  time  to  time  accordingly,  and  to  appear  at  soch 
time  and  place  as  the  said  commissioners  shall  by 
writing  under  their  hands  order  and  appoint,  and 
then  and  there  produce  and  deliver  to  them  two 
copies  or  duplicates  of  the  rates  and  assessments 
madei  in  the  manner  and  acoording  to  the  fono 
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directed  bj  the  said  commissioners,  and  subscribed 
by  such  assessor  or  assessors"  .  .  .  ''and  the 
Bsid  commissioners  shall  from  time  to  time,  as  soon 
18  maj  be  after  any  sach  rate  or  assessment  shall 
be  made  and  delivered  to  them  by  such  assessor  or 
assessors,  settle  and  sign  the  same,  and  cause  a 
duplicate  thereof,  also  signed  by  them,  to  be  delivered 
to  the  collector  or  collectors,  to  be  appointed  in  that 
behalf,  and  shall  also  issue  their  ordeit  to  such 
collector  or  collectors,  requiring  him  or  them 
to  collect  and  receive  the  respective  sums  of  money 
made  payable  by  such  rate  or  assessment"  Sect 
150  shows  that  the  commissioners  may,  and  I  sup- 
pose they  have,  authorised  the  churchwardens  and 
overseers  of  the  respective  parishes  or  places  rated 
•r  assessed  by  virtue  of  the  Act  to  be  collectors  of 
the  said  rates  and  assessments.  All  this  being 
taken  together  shows  that  the  commissioners  have 
at  least  the  option  to  have  the  rates  assessed  and 
collected  by  persons  belonging  to  each  parish  sepa- 
rately. Then  the  question  is  whether  these  are 
taxes  within  the  meaning  of  the  Acts  of  Parliament, 
the  payment  of  which  creates  a  settlement.  Lord 
Haidwicke  said  in  R,  v.  Bramky,  "It  hath  been  a  great 
doubt  whether  in  this  respect  the  Legislature  did  not 
mean  parochial  taxes.  But  this  hath  been  long  gotten 
over ;  and  the  land  tax  has  been  holden  to  be  within 
the  Act  from  the  notice  of  inhabitancy  that  arises 
by  the  parties  being  assessed  aiid  paying  it."  Mr. 
Anderson  has  argued  that  there  is  a  distinction 
between  an  imperial  tax  like  the  land  tax,  and  a 
city  tax  of  the  kind  here  imposed;  and  that  the 
notice  of  inhabitancy  in  the  former  is  much  greater 
than  in  the  latter.  I  cannot  see  it ;  indeed  if  any- 
thing, it  seems  to  me,  for  the  purpose  of  notice  to 
the  paruchi  il  authorities,  the  advantage  is  the  other 
way.  At  all  events,  a  city  rate  assessed  by  each 
parish  is  just  as  much  within  the  Act  as  the  land 
tax,  and  it  is  by  no  means  necessary  that  officers  of 
the  parish  should  collect  the  money.  The  doubt  in 
the  case  of  Reg.  v.  Everton  was  whether  the  ex- 
ception from  liability  of  particular  parts  of  each 
parish  did  not  alter  the  nature  of  the  rate ;  but  that 
diiBcnlty  does  not  arise  here,  and  that  case  is  there 
fore  an  authority  for  the  respondents.  The  case  of 
Reg.  ▼.  Christduarch  is  clearly  distinguishable  from 
the  present;  each  ward  and  precinct  there  had 
nothing  to  do  with  a  parish,  and  the  reason  for  the 
decision  was  that  the  parish  had  not  notice' that  the 
party  who  paid  the  watch-rate  was  an  inhabitant. 
I  think  there  was  a  settlement  obtained  by  the  pay- 
ment of  these  local  taxes,  and  therefore  the  order  of 
sessions  should  be  quashed. 

Mkllor,  J.-  I  am  of  the  same  opinion.  The 
question  is  whether  the  deceased  paid  his  shan* 
towards  rates  which  were  "public  taxes  or  levies 
of  the  town  or  parish "  in  which  he  inhabited. 
Prma  facU  he  was  liable  to  pay  these  rates  because 
he  lived  in  the  parish.  I  think  the  nature  of  these 
rates  makes  them  sufficient  to  create  a  settlement ; 
the  land  tax  is  sufficient,  and  a  fortiori,  the  rates 
here  should  be ;  that  Ux,  although  in  early  times  it 
was  made  by  the  inhabitants,  was  rendered  per- 
petual by  38  Geo.  8,  c.  60,  and  its  collection  had 
from  that  time  nothing  to  do  with  parish  officers; 
yet  in  the  case  of  R,  v.  Axmouth  it  was  held  that 
although  a  mere  personal  tax  it  still  continued  to  be 
within  the  meaning  of  these  Acts.  It  seems  to  me 
that  the  reasons  given  for  the  decisions  referred  to 
are  abundantly  sufficient  to  make  these  public 
taxes  or  levies  of  each  parish  of  Exeter. 

Lush,  J. — I  am  of  the  same  opinion.  That  these 
are  public  taxes  I  never  entertained  the  slightest 
doubt;  the  only  question  about  which  I  was  not 
certain  was  whether  they  were  public  taxes  of  each 
parish.    If  the  rates  had  been  made  and  collected . 


by  the  commissioners  for  the  whole  city  there  would 
havi!  been  no  notice  of  inhabitancy  to  the  pariah 
authorities.  But  by  the  Hist  section  the  commis- 
sioners had  power  to  appoint  assessors  for  each 
parish  separately,  and  they  seem  to  have  done  so. 

Orckr  of  sessions  quashed. 

Attorney  for  appellants,  J.  E.  Fox,  for  H.   W. 
Hooper,  Exeter. 

Attorney  for  respondents,  G.  F*  Cooke,  for  T.  X 
Drake. 


Wednesday,  May  11, 1870. 
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IamxlI  Government  Act  IS5S— Adopting  same — Taking 
a  poU-—  Who  to  preside. 

Where  a  meeting  of  ratepayers  and  owners  of  a  place 
having  a  known  and  d^ned  boundary  is  called  for  the 
purpose  of  adapting  the  provisions  of  the  Local 
Government  Act  1868  (21  ^  22  Vict.  c.  98),  the 
chairman  is  the  person  to  take  the  sense  of  such  meeting 
unless  a  poll  be  demanded  But  if  a  poll  be  demanded, 
the  functions  of  the  chairman  wiu  thereupon  cease,  and 
such  poff  should  be  taken,  and  all  things  connected 
therewith  be  carried  out  by  the  summoning  officer. 

This  was  rule  calling  upon  Her  Majesty's  Prin- 
cipal Secretaries  of  State  to  show  cause  why  a  writ 
of  mandamus  should  not  issue  directed  to  them, 
commanding  them  or  one  of  them,  pursuant  to  the 
19th  section  of  the  Local  Government  Act  1858, 
forthwith  to  publish  in  the  London  Gazette  a 
notice  given  to  the  Home  Secretary  by  Henry 
Trewis,  the  younger,  the  summoning  officer  of  the 
Littleborough  Local  Board  District,  dated  28th 
Dec.  1869,  that  the  Local  Government  Act  1858 
had  been  adopted  for  the  said  district  of  Little- 
borough,  the  time  for  an  appeal  against  such  adop- 
tion having  expired. 

The  rule  was  moved  upon  the  following  affidavit 
of  Mr.  Henry  Trewis,  the  younger,  the  summon- 
ing officer,  which  was  uncontradicted,  and  which 
seU  out  all  the  feats  :» 

1.  Littleboroagh  was,  prior  to  the  27th  July  1889,  a 
place  not  havixig  any  known  or  defined  boundary  within 
the  meaning,  and  for  the  purpose  of  the  Local  Goyemment 
Act  1858. 

2.  A  petition  stating  the  proposed  boundaries  of  the 
place,  and  signed  by  more  than  one-tenth  of  the  nttepayers 
resident  within  such  boundaries,  was  presented  to  Her 
Majesty's  Principal  Secretary  of  State  for  the  Home 
Department,  and  was  supported  by  such  evidence  as  he 
required;  and  upon  receipt  of  such  petition  he  directed 
inquiry  to  be  made  as  to  the  genuineness  of  the  petition* 
and  as  to  the  propriety  of  the  inK>posed  boundaries,  and 
fourteen  days'  notice  of  the  time,  place,  and  object  of  such 
inquiry  was  given  within  the  place  to  which  the  said 
petition  referred,  and  the  said  Secretary  of  State  afterwards, 
upon  consideration  of  the  matter,  and  in  pursuance  of  the 
provisions  of  the  Local  Government  Act  1858,  made  order 
and  settled  the  boundaries  of  the  place  for  the  Little- 
borough  district,  which  order  is  dated  the  27t.h  July  Um, 
and  thenceforth  lor  the  purposes  of  the  said  Act,  the  said 
district  has  been  and  now  is  deemed  to  be  a  place  with  a 
known  and  defined  boundary,  and  might  adopt  tiie  said  Act 
accordingly,  and  for  the  purpose  of  enablii^  it  so  to  do, 
and  in  further  pursuance  and  in  exercise  of  the  powers  of 
the  said  Act,  I  was  appointed  by  the  said  order  settling  the 
boundaries  the  summoning  olfioer,  and,  therefore,  it  became 
my  duty  forthwith  to  take  all  such  st^  as  might  be 
necessary  for  convening  a  meeting  of  the  ratepayers  to 
decide  as  to  the  adoption  of  the  said  Act. 

3.  A  meeting  for  the  purpose  of  the  sections  of  i^e  said 
Local  Government  Act  1858  preceding  the  13th  section 
thereof,  was  summoned  by  me  as  such  summoning  officer 
as  aforesaid  for  the  said  district,  un  the  requisition  in 
writing  of  twenty  ratepayers  of  the  said  district ;  and  I 
filed  the  time  and  place  for  holding  such  meeting,  and  I 
forthwith  gave  notice  thereof  by  advertisement  in  two 
newspajpers,  viz.,  in  the  Oiwaroer  and  PHat  newspapers, 
respecUvely  published  at  Bochdale  and  circulated  within 
the  ^strict  of  Littleborough,  aad  by  causing  such  notice  to 
beaflHxedto  the  i^riiunpal  doors  of  aU  the  churches  and 
ehsfsls  in  the  said  district  to  which  aotioes  are  nsuallf 
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affixed,  and  also  In  many  other  public  plaoee  tHuroc^hoat 
the  aaid  distriot. 

i.  The  paper  marked  T  1  and  shown  to  me  is  a  dupUoate 
of  my  said  notice  conrening  the  aaid  meeting,  and  the 
printed  newspapers  marked  T2  and  T  S  now  prodnoed  to  me 
are  the  said  newspapers  in  which  the  said  notlca  was  adTsr- 
tised. 

5.  The  aaid  meetinv  was  held  on  Thorsday,  the  83rd 
Uept.  1869,  at  the  National  School  in  Littleborongh,  within 
the  said  district.  The  said  meeting,  on  its  assembling  to- 
gether, chose  Mr.  John  Molesworth,  one  of  its  membeni,as 
chairman;  no  adjournment  took  place,  and  the  said  Mr. 
John  Molesworth,  as  chairman,  proposed  to  the  meeting 
the  resolation  for  the  adoption  of  the  said  Act  within  the 
said  district,  and  the  said  chairman  declared  that  sach  reso- 
lution was  rejected. 

6.  Thereupon,  Mr.  Henry  Newell,  a  ratepayer  within  the 
said  district,  demanded  that  such  question  be  decided  by  a 
poll  of  the  owners  and  ratepayers  of  the  said  district,  and 
afterwards  I,  as  such  sammonmg  officer  as  aforesaid  for  the 
said  district,  proceeded  to  takn  the  said  poll  by  voting 
papers,  in  the  form  A  given  in  the  schedule,  to  t^e  said 
Local  OoTemment  1858,  in  the  same  war  and  with  the  same 
conditions  as  to  notice  of  voting— delirering,  filling  up, 
collection,  examination,  declaration  of  the  result,  custody 
of  TOtlng  papers,  penalty  for  neglect  or  refusal  to  comptar 
with  the  provisions  of  the  Act,  scale  of  votiCS,  and  in  aU 
other  respects  whatsoever  as  is  provided  in  the  Public 
Health  Act  1848,  in  respect  of  the  election  of  looal  boards 
of  health. 

7.  The  printed  notice  marked  T  4,  now  produced  and 
shown  to  me,  was  siirned  l*y  me  in  pursuance  of  the  23rd 
section  of  the  Public  Health  Act  1848,  and  the  said  notice 
was  published  at  all  the  churches  and  chapels  within  the 
said  disMct  as  required  b^  the  said  Act,  and  was  placarded 
throughout  the  said  district ;  and  I  duly  prepared,  signed, 
and  iraued  voting  papers  to  all  the  ratepayers  and  owners 
within  the  said  dDbtrict,  and  afterwards  caused  them  to  be 
duly  collected,  and,  with  the  asadstance  of  a  legal  assessor, 
I  scrutinised,  examined,  and  cast  up  the  votes ;  and  I  ascer- 
tained and  determined  upon  the  said  poll  that  the  resolu- 
tion adopting  the  said  Local  Qovemment  Act  1858,  had 
been  passed  in  the  said  district  of  Littleborough  by  766 
legal  votes  in  fiivour  of,  whilst  there  were  only  518  votes 
Against  such  adoption. 

8.  Thereupon,  and  in  pursuance  of  the  said  Act,  I,  as 
such  summoning  officer  as  aforesaid,  forthwith  gave  notice 
in  writing  under  my  hand  of  such  adoption  as  aforesaid,  to 
Her  Majesty's  Principal  Secretary  of  State  for  the  Home 
Department,  and  I.  as  such  summoning  officer  as  aforesaid, 
puoliahed  a  oopy  of  such  notice  by  advertisement  for  three 
successive  weeks  in  the  said  ObMrver  newspaper,  which  was 
and  is  a  newspaper  circulated  within  the  said  district,  and 
by  causing  a  copy  of  such  notice  to  be  affixed  on  the  prin- 
cipal doors  of  every  church  and  chapel  in  the  said  distiict 
to  which  notices  are  usnslly  affixed,  and  in  many  other  puUic 
places  within  the  said  district.  The  newspapers  marked 
resrectlvely  T  5,  T  6,  and  T  7,  now  produced  and  shown  to 
me  are  the  newspupen  in  which  the  said  notice  of  adoption 
was  advertieed.  'ine  printed  paper  marked  T  8,  now  pro- 
duced and  shown  to  me,  is  a  oopy  of  the  said  notice  of 
adoption  sent  to  the  said  Home  Seoretazy. 

9.  And  after  such  notice  of  adoption  had  been  so  given  as 
aforesaid,  and  the  time  for  an  appeal  sgainst  the  validitv  of 
the  vote  for  the  adoption  <  f  the  said  Act  had  expired,  X,  as 
such  summoning  officer  as  aforesaid,  applied  to  and  re- 
quested that  a  notice  should  be  published  in  the  London 
OiutiU  by  one  of  Her  Majesty's  Principal  Secretaries  of 
State,  that  the  said  Act  had  been  adopted  within  the  said 
district,  but  the  Home  Secretary  declined  to  publish  such 
notice  in  the  Gosettc,  alleging  that  the  chairman  of  the  seid 
meeting,  and  not  the  summoning  officer  for  the  said  dis- 
trict, was  the  proper  officer  and  functionary  to  issue  voting 
papers  and  conduct  the  said  poll  by  examining  aud  casting 
up  the  votes,  slthough  he  sdmitted  that  I,  as  summoning 
officer,  and  not  the  said  Mr.  Molesworth,  as  chairman  of 
the  meeting,  was  t^  proper  ^non  to  si«rn  the  said  voting 
papers  and  t^e  public  notices,  and  to  declaire  the  reimlt. 

10.  For  the  purpose  of  this  application,  and  in  order 
that  the  legal  question  may  be  raised  and  determined 
whether  the  summoning  officer  or  the  chairman  of  the 
meeting  was  the  proper  person  upon  whom  was  imposed 
the  duty  and  power  of  taking  and  conducting  the  said  poll, 
and  examining  and  casting  up  the  votes,  and  declaring  the 
result,  it  has  been  ananged  that  for  the  purposes  of  this 
case  it  shall  be  taken  to  the  Court  of  Queen's  Bendi  tba,t 
there  has  not  been  any  appeal  against  such  adoption,  and 
that  no  question  of  appieal  was  or  is  the  excuse  or  Justifica- 
tion for  declining  to  publish  the  said  notice  of  adoption  in 
theGassCtc 

11.  I  am  an  owner  of  uruperly  snd  also  a  ratepayer  in, 
and  am  personally  resident  vrithin,  the  said  district  of 
Littleborough,  and  in  my  capacity  of  owner  and  ratepayer, 
independently  of,  and  in  addition  to,  my  character  as  sum- 
moning officer  as  aforesaid,  I  have  required,  and  still  do 
require,  the  said  notice  of  adoption  to  be  gasetted  by  one 
of  Her  Majesty's  Principal  Secretaries  of  State,  which 
hi^erto  has  been  declined. 

12.  The  said  Mr.  Molesworth,  as  chairman,  applied  to  me 
to  tignnotioeeand  voting  papers  prepared  by  himsalf  in  the 


said  form  A,  which,  for  reasons  hereinafter  stated,  IdeoOsed 
to  sign,  and  it  was  and  isadmitted  by  the  Bmne  Secsetsti 
that  any  poll  taken  by  the  said  Mr.  Molesworth,  as  efaairusii, 
would  not  be,  and  could  not  be,  legal,  unless  I,  as  the  smn- 
moning  officer  for  the  said  district,  signed  the  said  notioss 
and  voting  papen.  I  was  asked  \j  ths  said  Mr.  Moiss 
worth  to  sign  voting  papers  which,  m  some  eases,  w«rs  for 
married  women  who  were  not  entitled  to  vote  at  all,  and  to 
sign  voting  papers  in  other  cases  which  were  for  a  larger  or 
less  number  of  votes  than  I  knew  the  voters  to  he  entitled 
to.  For  those  and  many  reasons  I  declined  to  sign  the 
notices  and  voting  papers  prepared  and  nresented  to  me  by 
the  said  chairman,  and  I  denied,  and  stUl  deny,  his  power 
and  Jurisdiction  to  issue  voting  papers  or  to  examine  er 
cast-up  the  votes,  or  to  take  the  said  poll,  even  if  I  hadea»> 
sented  to  sign  the  said  notices  and  voting  papers. 

By  the  Local  QovemmeDt  Act  1858  (21  &  22  Vict, 
c.  98)  it  is  enacted  by  sect.  12  that  the  Act  may  be 
adopted  (by  sub  sect.  3) : — "  In  all  other  placet 
having  a  known  or  defined  boundary  by  a  reaoiatioB 
of  the  ownna  and  ratepayera.'* 

By  sect.  13  it  is  enacted  that  meetings  for  the 

purposee  of  the  preceding  section  shall  be  sumoioned 

on  the  requisition  in  writing  of  any  twenty  rate» 

payers  or  ownen. 

In  places  having  known  and  defined  boundaries  not  bcfag 
corporate  boroughs  or  towns  under  the  jurisdictioa  of  saea 
improvement  commissioners,  as  are  hereinbefore  mentinned 
by  the  churchwardens,  or  one  of  them,  or  if  there  are  do 
churchwardens  the  overseers,  or  one  of  them,  or  if  then  la 
none  of  the  officers  respectively  above  enumeBated,  or  if 
such  officer  in  any  case  neglects,  is  unable,  or  refnsssto 
perform  the  duties  hereby  imposed  on  him  bv  any  person 
appointed  by  one  of  Her  Majesty's  Principal  Seeretariea  of 
State.  2.  In  any  places,  as  last  afiires^id,  the  sunuaoBiag 
officer  ahall  upon  such  requisition  fix  a  time  and  jilaoe  far 
holding  such  meeting,  and  shall  forthwith  giro  notice 
thereof ;"  and,  3.  The  meeting  on  its  assemUing  together 
shall  choose  one  of  its  number  as  chairman,  who  may,  with 
t^e  consent  of  a  majotity  of  the  pers(»s  present,  a^jona 
the  same  from  day  to  day.  4.  The  chairman  shall  propoae 
to  the  meeting  the  resolution  for  the  adoption  of  the  Act, 
and  the  meeting  shall  decide  for  or  against  such  adoptioa: 
Prorided  that,  if  any  owner  or  ratepayer  shall  desaand  thst 
such  question  be  decided  by  a  poll  of  the  owners  and  rata- 
payers,  such  poll  shall  be  taken  by  voting  papers  in  the 
form  A,  given  in  the  achedule  to  the  Act  in  the 


and  with  the  same  conditions,  as  to  notice  of  voting,  de> 
livexy,  filing  up,  collection,  examination,  declaration,  of  tha 
result,  custody  of  voting  papers,  penalty  (or  neglect  or 
ref uaal  to  comply  with  the  provisions  of  the  Act,  sosle  of 
votes,  and  in  all  other  respects  whatsoever,  aa  is  provided 
in  the  Public  Health  Act  IMS,  in  respect  of  the  elecUoa  of 
local  boards  of  health  ;  and  if  no  poll  be  demanded,  or  if  the 
demand  of  a  poll  is  withdrawn  by  the  parties  making  the 
Fame,  a  declaration  by  the  chairman  shall,  in  the  absence  of 
proof  to  the  contrary  be  sufficient  eridenoe  of  the  dedaioa 
of  such  meeting 

The  prorislons  of  the  Public  Health  Act  1848 
01  &  12  Vict.  c.  63),  above  n;feired  to,  are  at 
follows.     Sect.  21  enacts: 

That  at  every  election  by  owners  of  property  and  rate* 

Eayers  under  this  Act  the  chairmsn  of  the  looal  board  of 
ealth,  or  in  case  of  the  first  election  such  person  as  shall 
be  appointed  by  order  of  Her  Majes^  in  Council,  or  by 
provisional  order  of  the  general  board  of  health  (as  the 
case  may  require),  shall  have  the  powers  and  perform  the 
duties  vested  in  or  impoeed  upon  the  said  i  iiaiiniaH  I7 
this  Act  in  relation  to  any  such  election,  snd  shall  perfom 
all  other  duties  to  which  it  may  be  requisite  for  hisi  to 
perform  in  conducting  and  completing  elections  under  ttb 
Act,  &c. 

Sect.  22  provides  for  the  prodoction  to  such 
chairman  of  parochial  books.     Sect.  28  enacts : 

That  the  said  chairman  shall  before  every  such  election 
prepare,  sign,  and  pubUsh  a  notice  whioth  shall  oontain  the 

Sarticulars  following,  that  is  to  say,  the  number  and  qaaH- 
cation  of  the  persons  to  be  elected,  the  person  by  inion 
and  the  places  wh«re  the  nomination  papers  herainsftsr 
mentioned  are  to  be  received,  and  the  last  day  on  whidk 
they  are  to  be  sent,  the  mode  of  voting  in  ease  of  a 
contest,  and  the  days  on  which  the  votinc  papers  win  be 
delivered  and  collected,  and  tlie  time  ana  place  for  the 
examination  and  casting  up  of  the  votes ;  and  he  shall  also 
cause  such  notice  to  b^  affixed  on  such  phuses  in  the  paita 
for  which  the  election  is  to  be  held  as  are  ordinarily  mads 
useof  f<Mr  affixing  thereon  notices  of  parochial  bnainsas,  te. 


By  sect.  19  of  the  first-mentioned  Act,  the 
21  &  22  Vict,  a  98,  it  is  enacted  that : 

Whenever  a  resolation  adopting  this  Aot  has  besa 
passed  in  any  plsoe,  notice  thereof  ahail  be  given  to  ona 
of  Her  Mi^jesty^s  principal  Seoretaries  of  State  by  the  fol- 
lowing persons,  that  is  to  ssy :  —  In  oorporate  b0R>mhs« 
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bf  the  la^for ;  in  other  places,  under  the  Jurisdiction  of 
siich  improveinent  oommissionen  as  aforeoaid*  by  the 
ekurman  of  the  board  of  commissioners :  in  other  plaoesi 
bj  the  summoning  officer.  The  notice  so  sent  shall  be  in 
writiotf  onder  the  hand  of  the  officer  hereby  required  to  tAre 
thesameaii'i  itshallbe  the  duty  of  such kst-mentioned  officer 
topoblidi  a  copy  of  such  notice  in  manner  foUowlng," 
and  when  such  notice  has  been  so  giveu,  and  the  time  of 
sseh  appeal  has  expired,  or  such  appeal  has  been  dismiBsed, 
a  Botioe  Aall  be  published  in  the  Lendcn  Qautte  by  one 
of  Her  Jbgeat^s  Principal  Secretaries  of  State,  that  this 
Act  has  been  adopted  within  such  place. 

The  ▼oting  paper  in  the  schedule  referred  to  ia 
the  i3th  sectiou  is  directed  to  be  **  signed  by  the 
funmoniDg  officer.*^ 

The  Attorn^- General  (Sir  R.  P.  Collier),  and 
Arthibaldy  now  showed  cause.  The  Home  Secre- 
tary feels  no  further  interest  in  the  question  than 
as  being  desirous  that  a  correct  role  should  be  laid 
down  for  his  guidance.  The  question  is,  whether 
when  a  meeting  is  held  to  determine  upon  the 
adoption  of  the  Local  GoTernraent  Act  1858  and  a 
poll  IS  demanded,  the  chairman  of  the  meeting  or 
the  summoning  officer  is  the  proper  person  to  take 
rach  poll?  Littleborough  is  a  place  within  the 
third  subsection  of  sect.  12,  as  being  a  place  baring 
a  known  or  defined  boundary,  and  therefore  a 
resolution  of  the  owners  and  ratepayers  is  necessary 
before  the  Act  can  be  adopted,  and  in  such  case, 
by  the  third  subsection  of  the  ISth  section,  the 
meeting  at  which  this  resolution  is  to  be  come  to, 
ii  to  be  presided  orer  by  a  chairman  to  be  chosen 
by  such  meeting.  At  that  meeting  a  resolution  is 
to  be  proposed  by  the  chairman  for  the  adoption  of 
the  Act,  and  then  the  meeting  divide  for  or  against 
it,  and  he  declares  the  result ;  but  if  a  poll  is  de- 
manded, it  is  to  be  taken  accordingly.  Now  the 
difficulty  arises  at  thi-  point,  for  the  Act,  instead 
of  giving  instructions  as  to  the  taking  of  the  poll, 
refers  to  certain  provisions  in  the  Public  Health 
Act  1848,  ss.  21,  22,  and  23,  and  the  doubt  is 
whether  the  summoning  officer  should  take  the  poll 
or  the  chairman  of  the  meeting.  Now  the  Home 
Secretary  is  of  opinion  that  it  should  be  taken  by 
the  chairman  of  the  meeting,  and  as  that  was  not 
done,  but  was  taken  by  the  summoning  officer, 
he  has  refused  to  publish  a  notice  in  the  London 
Gtuette  that  the  Act  has  been  adopted.  The  sec- 
tions in  the  Public  Health  Act  1848  hare  reference 
to  a  very  different  state  of  things.  The  contention 
by  the  Secretary  of  State  is  that,  where  there  is  a 
chairman  of  a  meeting,  it  is  for  him  to  preside  and 
cany  oat  to  their  termination  the  proceedings  of 
the  meeting,  and  that  the  taking  of  a  poll  is  in  fact 
only  a  part  of  the  proceedings  of  the  meeting.  In 
cases  where  there  is  no  chairman,  as  in  the  case  of 
a  first  election  of  a  local  board,  then  such  election 
is  to  be  presided  over  by  a  person  to  be  appointed 
by  the  Secretary  of  State ;  but  that  is  not  the  case 
in  the  present  instance,  inasmuch  as  the  statute 
proTides  for  the  appointment  of  a  chairman,  and  one 
was  appointed  who  put  the  resolution  to  the  meet- 
ing. The  policy  of  the  Act  seems  to  be  that  where 
you  have  a  chairman,  he  is  to  conduct  the  pro- 
ceedings.  There  seems  to  be  no  reason  for  depart- 
ing from  the  usual  course  in  such  matters.  Very 
many  of  the  provisions  in  the  21st,  22nd,  and  2drd 
sections  of  the  Public  Health  Act  1848,  will  not 
i^ply  to  this  case,  and  there  is  really  no  reason  why 
they  should  be  resorted  to  with  reference  to  this 
poinL  [MsLLOS,  J.— The  other  side  will  rely  upon 
the  19th  section,  which  requires  the  notice  of  the 
adoption  of  the  Act  to  be  given  to  the  Secretary  of 
State  by  the  summoning  officer.]  He  may  have 
that  duty  to  perform,  since  it  is  his  duty  to  sum- 
mon the  meeting,  and  therefore  it  would  be  proper 
for  him  to  report  the  result.  If  it  had  been  in- 
tended that  the  summoning  officer  should  take  the 
poll,  the  Act  would  have  provided  for  his  being  the 
ehetmuui  ol  the  meeting.    The  summoning  officer 


has  merely  to  call  the  meeting  and  report  the  re- 
sult ;  he  appears  to  hare  nothing  to  do  with  con- 
ducting it. 

Manisty^  Q.  C.  and  Ktmplay^  in  support  of  the 
rule.— When  all  the  sections  are  read  it  is  clear 
what  was  meant  by  the  Legislature.  [Cooebubit, 
C.  J.— The  chairman  is  to  preside  over  the  meeting, 
and  if  there  is  no  poll  he  would  announce  the 
result.]  But  it  is  the  summoning  officer  who 
reports  to  the  Secretary  of  State  whether  there  has 
been  a  poll  or  not,  and  then,  when  the  report  is 
made,  it  ia  the  duty  of  the  Secretary  of  State  to  act. 
If  a  poll  is  demanded,  very  important  duties  have  to 
be  performed  ;  notices  have  to  be  prepared,  signed, 
and  published,  containing  information  as  to  the 
persons  by  whom,  and  the  places  where  the  rotinff 
papers  are  to  be  received,  the  last  day  on  which 
they  are  to  be  sent,  the  mode  of  roting,  and  the 
days  on  which  the  voting  papers  will  be  delivered 
and  collected,  and  the  time  and  place  for  the  exa- 
mination and  casting-up  of  the  votes.  These  are 
duties  more  fit  for  the  summoning  officer  than  a  mere 
chairman  of  a  meeting,  and  in  respect  of  them  the 
expenses  are  allowed  by  the  35th  section  of  the  Act. 
It  could  never  have  been  intended  that  a  mere 
chairman  of  a  meeting  should  have  all  these  duties 
cast  upon  him.  [Cockbubm,  C.  J.— Is  the  poll  any- 
thing more  than  an  adjournment  of  the  meeting  to 
ascertain  correctly  the  wishes  of  the  ratepayers  and 
owners  of  property  ?  ]  In  some  sense  it  is  not ;  but 
a  poll  in  this  case  differs  from  an  ordinary  poll, 
inasmuch  as  a  great  variety  of  duties  are  imposed 
upon  the  party  uking  the  poll  which  do  not  exist 
in  ordinary  cases.  Certainly  the  person  most  suited 
for  taking  the  poll  is  he  who  has  ultimately  to 
declare  it.  The  fair  inference  to  be  drawn  from 
the  sections  is  that  the  chairman^s  duties  cease  when 
a  poll  is  demanded,  and  that  then  the  duties  of  the 
summoning  officer  recommence.  The  schedule 
which  directs  that  the  voting  papers  are  to  be  signed 
by  the  "  summoning  officer  "  shows  that  the  person 
who  calls  the  meeting  is  to  make  out  the  voting 
papers. 

CoGKBUBN,  C.  J.— I  think  that  this  rule  should 
be  made  absolute.  At  first  I  was  strongly  disposed 
to  think  that  the  poll  should  have  been  taken  by 
the  chairman  of  the  meeting,  but  this  view  has  been 
shaken  by  the  arguments  of  counsel.  The  Act  is 
certainly  so  framed  as  to  render  it  extremely 
difficult  to  put  an  accurate  construction  upon  it 
and  I  must  admit  that  I  think  the  question 
is  still  open  to  some  doubt  whether  or  not  the 
Legislature  really  intended  that  the  summoning 
officer  should  take  the  poll.  The  inclination  of  my 
opinion,  however,  is,  that  it  did  so  intend,  and  we 
should,  therefore,  make  the  rule  absolute. 

Blackbubn,  J. — It  is  certainly  somewhat  difficult 
to  say  what  the  Legislature  really  meant,  and  it  is 
very  much  to  be  regretted  that  Acts  of  Parliament 
should  be  drawn  in  this  form,  but  I  cannot  but 
think  that  the  summoning  officer  is  a  better  party 
to  take  the  poll  than  the  chairman  of  the  meeting, 
and  that  it  was  probably  intended  that  he  should 
do  so. 

MsLLOB,  J. — I  am  of  the  same  opinion.  I  feel 
all  the  difficulty  referred  to,  but  my  impression  is 
with  the  counsel  for  the  prosecution. 

Rut€  abtolute. 

Attorneys  for  the  local  board,  A,  G.  and  T,  W* 
Eaattvood,  Todmorden. 

Attorney  for  the  Secretary  of  State,  TAe  SoHdtor 
to  the  Trmmmf. 
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THE  BRISTOL  ELECTION  PETITION 
Wednesday,  May  11,  1870. 
(Before  BramwblLi  B.) 

BrbTT  and  others  V,  ROBIV8ON. 

Bribery  and  treating — Personation —Test  ballot — Time 
for  giving  particulars. 

A  vacancy  having  occurred  in  the  representation  of  a 
city,  several  candidates  of  like  poUtics  started  but 

reed  to  a  test  ballot  to  decide  which  should  continue 
contest.    It  was  alleged  that  corrupt  practices  had 
prevailed  at  this  ballot : 

Held,  that  the  trial  of  the  petition  being  fixed  for  Mon- 
da^.  May  2A,  particulars  must  be  given  on  the  17  th, 
with  permission  to  add  to  them  up  to  the  19th,  con- 
taining the  names  and  addresses  oj  the  persons  alleged 
to  have  been  bribed  and  treated,  ana  of  those  who 
bribed  and  treated,  and  the  places  where  and  times 
when  the  alleged  treating  took  place. 

This  case  came  before  his  Lordship  on  mi  appH- 
oatioo  by  the  sitting  member  for  particulars  of  the 
charges  alleged  in  the  petition  against  him.  It  was 
the  first  case  in  which  bribery  and  treating  hare 
been  alleged  in  reference  to  a  test  ballot.  Of  the 
three  Liberal  candidates  at  the  recent  election  for 
Bristol,  Mr.  Hodgson,  Mr.  Robinson,  and  Mr.  Odger, 
the  test  ballot  was  in  favour  of  Mr.  Robinson,  and 
at  the  election  he  was  returned,  thereby  defeating 
the  Conseryatire  candidate.  A  petition  was  subse- 
quently presented  under  the  Parliamentary  Elections 
Act  1868  against  Mr.  Robinson,  in  which  he  was 
charged  with  bribery,  treating,  and  the  personation 
of  voters.  The  seat  was  not  claimed  by  the  peti- 
tion. Bramwell,  B.  appointed  Monday,  the  2drd 
instant,  for  trying  the  petition  at  Bristol,  and  a 
summons  was  taken  out  for  particulars  of  the 
charges  alleged. 

The  Hon.  Chandos  Leiah  appeared  as  counsel  for 
the  sitting  member ;  and 

Barrow,  solicitor,  for  the  petitioners. 

The  snmmons  was  for  particulars  in  writing  con- 
taining the  names  and  addresses  of  the  persons 
alleged  to  have  been  bribed,  and  of  the  persons 
alleged  to  have  been  treated,  and  of  the  persons  by 
whom  such  persons  were  bribed  or  treated,  and  as 
far  as  known  the  places  where  and  the  times  when 
the  alleged  treating  occurred,  and  similar  parti- 
culars of  the  other  corrupt  practices  and  persona- 
tions of  voters  mentioned  in  the  petition. 

Leigh  said  the  other  election  judges  had  under  the 
General  Orders  held  that  **  forthwith,"  in  reference 
to  giving  particulars,  should  mean  three  clear  days 
before  the  hearing.  He  had,  however,  to  ask  his 
Lordship  that  the  particulars  should  be  directed  to 
be  given  on  the  Monday  or  Tuesday  in  the  week 
preying  the  trial. 

Barrow  thought  the  rule  laid  down  of  three  clear 
days  should  be  adhered  to.  He  was  willing  to  give 
all  the  particulars  he  could  before  the  period  pre- 
scribed, but  from  the  large  constituency  of  Bristol, 
and  the  number  of  voters  on  the  last  occasion,  it 
might  not  be  in  his  power  to  comply  with  the  order 
if  his  Lordship  made  one. 

Leigh  said  there  was  in  this  case  a  circumstance 
which  rendered  it  necessary  that  more  than  the 
usual  time  should  be  given  for  inquiries  to  be  made. 
At  the  late  election  there  was  a  test  ballot,  and  Mr. 
Robinson  was  returned,  and  as  it  was  before  the 
election  the  petitioners  alleged  bribery  and  treating 


before  the  election.  It  was  therefore  neoetsary  that 
full  particulars  should  be  given,  and  that  Mr. 
Robinson  should  know  what  charges  he  waa  called 
upon  to  answer. 

Bramwbll,  B.  said  aa  only  one  day  was,  in  fact» 
between  the  parties,  perhaps  some  particulars  would 
be  given  before  the  uauid  time,  and,  if  Deoessaiy, 
additional  information  afterwards.  Perhaps  the 
best  course  would  be  to  order  the  particulars  to  be 
given  on  or  before  Tuesday,  the  17th  inst.,  and  ad- 
ditional particulars,  if  necessary,  on  the  Thursday 
following. 

The  following  was  the  order  made : 

"  Upon  hearing  counsel  for  the  respondent,  and 
the  attorney  or  agent  for  the  petitioners,  I  do  order 
that  the  petitioners  shall,  on  or  before  Tuesday  the 
17th  Inst,  (with  liberty  to  add  up  to  the  19th  inst-X 
leave  with  the  master,  and  also  give  to  the  respon- 
dent or  his  agents  particulars  in  writing  containing 
the  names  and  addresses  of  the  persons  alleged  to 
have  been  bribed,  and  of  the  persons  alleged  to  have 
been  treated,  and  of  the  persons  by  whom  such  per- 
sons were  respectively  bribed  or  treated,  aitd,  as  far 
as  is  known,  the  places  where,  and  times  when,  the 
alleged  treating  took  place,  and  similar  particulars  of 
the  other  corrupt  practices  and  personation  of  voters 
mentioned  in  the  petition,  and  that  no  evidence  be 
given  of  any  objection  not  specified  in  such  parti- 
culars without  leave  of  the  judge." 


Friday,  May  20,  1870. 

hurther  particulars  —  Christian  names  and  a0idresses^ 

T\mes  and  places. 

Order  made  for  further  and  better  particulars,  giving 
the  Christian  names  of  parties  bribing  and  bribed  and 
treated,  and  the  time  when  the  respective  corrupt  actt 
alleged  took  place. 

Particulars  had  been  furnished  in  this  matter,  bat 
not,  as  alleged  by  the  respondent,  suflkdent  to  com- 
ply with  the  terms  of  the  order,  and  tlierefore 
another  summons  was  taken  out  for  fuller  and  better 
particulars,  specially  in  relation  to  the  persons  bj 
whom  the  voters  were  alleged  to  have  been  bribed 
and  treated,  and  for  the  addresses  and  Christiaa 
names  of  all  such  persons,  as  also  for  the  specific 
times  at  which  the  treating  was  alleged  to  have 
occurred. 

Leigh  produced  to  his  Lordship  the  particulan 
delivered,  and  contended  that  they  were  not  in  com- 
pliance with  the  order  made  by  Bramwell,  B. 
Several  names  were  coupled  togeUier,  and  nodiing 
specific  was  alleged  as  to  the  bribery.  It  was  im- 
possible for  a  member  of  Parliament  to  meet  such  a 
case. 

HAKiniK,  J.,  inspected  the  particulars,  and  con- 
curred m  this  opinion. 

Barrow  submitted  that  the  particulars  were  suffi- 
cient, and  referred  to  the  Hastings  petition,  and  slio 
to  the  Heigate  case.  It  was  not  like  an  action  at  law 
where  definitive  particulars  could  be  given.  Hie 
question  of  bribery  was  a  difficult  one,  and  until  the 
parties  were  put  into  the  witness-box,  and  indemni- 
fled  from  consequences,  would  they  give  full  infor- 
mation on  the  subject  ? 

Leigh  said  there  was  no  Reigate  case  under  the 
new  Act. 

Barrow  said  it  was  under  the  old  Act,  bat  the 
other  case — ^the  Hastings  petition — was  under  the 
new  Act.    He  held  it  in  his  hand,  and  the  psr> 
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ticuUra  were  furnished  in  the  same  manner  as  in 
the  present  case. 

Lagh  said  there  was  a  laxity  in  the  first  petitions 
as  to  particulars. 

Hahhbh,  J.  expressed  an  opinion  that  they  were 
not  sufficient,  and  he  must  gnint  the  application  for 
better  particulars. 

Leigh  then  referred  to  the  persons  alleged  to  have 
been  treated,  and  the  time  specified  was  from  Feb. 
to  March.  He  had  to  ask  for  better  particulars  on 
that  point. 

Barrow  said  the  hest  particulars  had  been  fur- 
nished considering  the  short  time  allowed.  It  was 
not  possible  that  he  could  give  the  addresses  and 
Christian  names  of  the  parties. 

Hamhbh,  J.  said  he  must  make  the  order  as  asked, 
and  hetter  particulars  must  be  given. 

Leigh  mentioned  that  some  particulars  were  given 
at  nearly  twelve  o'clock  on  Tuesday  night,  and 
some  afterwards,  as  allowed  hy  the  order  of  Bram- 
well,  B. 

Barrow  professed  his  inability  to  give  the  Chris- 
tian names  and  addresses  of  the  parties. 

Hannsn,  J.  made  an  ordea  for  better  particulars. 
There  must  not  he  a  merely  colourable  compliance 
with  the  order  of  Bramwell,  B. 

An  order  was  made  in  compliance  with  the  terms 
of  the  summons. 


OOXJBT    OF    COMMON    PLBAS. 

Beporfead  Yjf  M.  W.  MoKuj^b,  ftod  H.  H.  Hooxno, 
BMvn..  BaRi«tezv4it*Lftw. 

PEMBROKE  BOROUGH  ELECTION. 
FTeebiasdby,  May  II,  1870. 

Rb  Ah  Kuumon  Pbtrion  ;  Huohss  v»  Mbtbiok. 

Withdrawal  o/ petition — Cost$ — Eocpenaea  of  respondeut 
before  delivery  ofparticulars — Election  Petitions  Act 
1868  (31  ^  82  Vtct.  c  125),  aect.  41— /2e^tt/<B  gene- 
rakg^  MicL  Term,  1868,  No,  a 

Am  election  petition  hail  been  fixed  to  be  tried  on  the  \st 
April  ^Thursday  in  Easter  week\  and  an  order  toos 
made  on  the  22nd  March  that  particulars  should  be 
given  three  daus  before  the  tried  of  all  persons  cUleged 
to  have  been  bribed^  treated,  and  unduly  influenced; 
no  jMtrticulars  were  delivered^  but  on  the  2dth  March 
{Monday  in  Easter  week)  notice  was  given  to  the  re- 
spondent  that  an  application  would  be  made  hy  the 
petitioner  to  withdraw  his  petition;  on  the  6th  April 
an  order  was  made  that  the  petitioner  should  b!e  at 
liberty  to  withdraw,  and  thcU  he  should  pay  the  costs 
of  the  respondenL 

Upon  the  taxation  of  costs,  the  master  disallowed  aU  the 
respondents  expenses,  with  the  exception  of  10  guineas, 
Jor  expenses  of  the  respondent's  attorn^' in  getting  up 
the  defence,  and  in  drawing  the  briefs,  for  fees  pmd  to 
ccmneel,  and  for  subpoenas: 

Held,  upon  a  rule  to  review  the  taxation,  that  the  liability 
for  coets  is  not  to  be  limited  to  expenses  incurred  by 
the  opposite  side  after  the  delivery  of  particulars,  but 
that  the  master  should  exercise  his  discretion  whether, 
wsder  the  circumstances,  it  was  reasonable  Jor  the  re- 
spondent to  mahe  preparations  for  defence  before 
he  had  notice  of  the  charges  to  be  brought  against  him, 

A  rule  niei  had  heen  granted  calling  upon  the 
petitioner  to  show  cause  why  the  master  should  not 
be  at  liberty  to  review  his  taxation  of  the  respon- 
dent's costs  in  the  matter  of  the  said  petition,  viz., 


first,  as  to  the  disallowance  of  instructions  for  briefs ; 

secondly,  of  charges  for  hriefs ;  thirdly,  of  fees  to 

counsel  with  their  briefs,  and  charges  for  attend  • 

ance  therewith ;  fourthly,  of  the  costs  for  issuing 

subpoenas,  and  the  service  of  some  of  them. 

It  appeared  from  the  affidavit  of  the  respondent's 

attorney,  who  had  conducted  the  defence  to  the 

petition,  that 

The  petition  wms  served  on  the  respondent  on  the  14th 
Dec.  1868.  Ou  the  a6th  Feb.  186»  notice  was  given  that  the 
petition  would  be  tried  at  Pembroke  on  the  1st  April  1808 
(being  the  ThorBdojin  Easter  week),  and  on  such  o^er 
sobseqaent  dajs  as  might  be  needful. 

On  tae  28nd  March  1868  an  order  was  made  that  the  peti- 
tioner  should,  three  dajs  before  the  daj  appointed 
for  trial,  leave  with  the  master,  and  also  give  the 
respondent  or  his  agents,  particulars  in  writing  of  all 
persons  alleged  to  have  been  bribed,  of  all  nersons  alleged 
to  have  beoi  treated,  and  of  all  i>eraons  aoleged  to  have 
been  unduly  influenced,  before,  during,  and  after  the 
election,  and  that  no  evidence  should  oe  given  by  the 
petitioner  of  any  objection  not  specifled  in  such  particulars, 
except  by  leave  of  a  judge,  upon  such  terms,  if  any,  as  to 
amendment,  postponement,  and  payment  of  costs,  as  might 
be  ordered. 

No  particulars  were  delivered  in  pursuance  of  the  raid 
order,  but  on  the  88th  March  1868  (being  the  Monday  in 
Easter  week)  between  the  hours  of  five  and  six  p.m.,  a 
notice  was  tfcrved  at  the  office  of  the  respondent's  attome;^ , 
that  the  petitioner  proposed  to  apply  to  withdraw  ms 
petition,  on  the  ground  that  the  evidence  which  he  had  been 
able  to  obtain  in  support  of  his  petition  was  not  sufficiently 
strong  to  justify  the  further  prosecution  thereof. 

On  the  5th  Anril  1809,  an  order  was  made  hy  Martin,  B., 
the  judge  who  had  been  appointed  to  txr  the  petition,  that 
the  petitioner  should  be  at  liberty  to  withdraw  the  petition, 
and  that  the  petitioner  should  pay  the  costs  of  the  respon- 
dent. 

In  pursuance  of  this  order,  the  costs  of  the  respondent 
were  taxed,  and  the  master  made  his  allocatur  dated  the 
aSrd  Feb.  1870,  whereby  he  allowed  the  sum  of  631. 60.  6d.  for 
the  costs  of  the  respondent. 

The  borough  of  Pembroke  consists  of  the  several 
boroughs,  towns,  or  districts  of  Pembroke,  Pembroke  Dock, 
or  Pater,  Monkton.  Milford,  New  Milford,  or  Neyland, 
Hakin  Tenbv,  and  wiston,  some  of  which  places  are  ^tnate 
at  considerable  distance  from  each  other. 

Isx.  order  to  jnrepare  for  the  defence  of  the  respondent, 
and  ascertain  what  charges  might  possibly  or  probably  be 
brought  forward  in  support  of  the  petition,  it  was  neoes- 
sary  to  employ  persons  in  each  of  the  places  above  men- 
tioned to  keep  a  watch  upon  the  movements  of  the  peti- 
tioner  and  his  agents,  and  other  persons  acting  in  his 
interest,  and  coUeot  evidence  to  rebut  such  charges.  It 
was  also  necessary  to  collect  evidence  to  show  generally 
that  the  election  had  been  conducted  with  perfect  purity  and 
absence  from  bribexy  (treating  and  undue  influence  as, 
alleired  by  the  petition),  on  the  part  of  the  respondent  or 
his  agent.  The  preparation  for  the  defence  also  involved 
very  voluminous  correspondence  with  the  persons  so  em- 
ployed as  aforesaid,  and  attendances  upon  respondent  and 
other  persons,  including  a  journey  to  Pembroke,  where  the 
respondent's  attorney  was  personally  engaged  for  six  days, 
and  in  his  jndUrment  I  could  not  propeny  have  conducted 
the  defence  had  the  petition  come  on  for  trial  without  pre- 
paring for  the  same  in  the  manner  detailed,  inasmuch  as 
the  particulars  ordered  to  be  given  bv  the  petitioner  could 
not,  even  if  transmitted  by  telegraph,  have  been  made  avails 
able  at  Pembroke  for  more  tluA  two  clear  days,  before  the 
trial,  which,  having  r^ard  to  the  extended  nature  of  the 
conratuency,  would  not  have  allowed  sufficient  time  for  the 
necessarv  inquiries  and  collection  of  evidence. 

That  the  bill  of  costs  of  the  respondent  included  s  charge 
as  "instructions  for  briefs,"  comprising  the  work  just  re- 
ferred to,  and  including  a  sum  of  1881.  Ss.  8d.  for  the  charges 
of  the  persons  employed  on  behalf  of  the  respon- 
dent as  aforesaid,  amounting  to  the  sum  of  S671.  ^e 
whole  of  which  was  diaallowed  by  the  master. 

The  bill  of  costs  slso  included  a  sum  of  81. 4s.  for  the 
expenses  which  the  respondent's  attorney  actually  in- 
curred by  his  said  journey  to  Pembroke,  iraioh  was  also 
disallowed  by  the  said  master. 

The  said  bill  of  costs  also  included  a  charge  of 
291.  6«.  8d.  for  drawing  the  brief  for  the  defence,  with  a 
charge  of  141.  13*.  4d.  f or  a  copy  thereof  for  use,  in  re- 
spect of  all  which  charges  the  master  allowed  a  sum  of 
ik  10s.  only. 

The  facts  and  matter  stated  in  the  brief  were  material, 
and  were  set  out  bona  )ld«,  and  the  charges  for  the  same 
were  fair  and  proper. 

The  bill  of  costs  also  included  a  sum  of  8101.  10>.  for 
the  fee  paid  with  the  brief  to  the  senior  counsel,  and  a 
sum  of  1101.  for  the  fee  paid  to  the  junior  counsel  retained, 
the  defence,  together  with  the  usual  and  proper  charges 
for  attendances  on  them  respectivebr  with  their 
luriefs,  which  were  aetnsliy  delivered  ana  the  fees  ware 
actually  paid  before  the  notioe  was  ffiven  by  the  peti- 
tioner of  his  iatentioa  to  apply  for  leave  to  withaxaw 
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from  the  petitdon.  but  the  said  fees  and  charges  were 
wholly  disallowed  dt  the  master. 

In  consequence  of  the  offices  of  this  court  being  dosed 
oa  the  Monday  and  Tuesday  in  Baster  week  it  was 
necessary  during  the  previous  week  to  obtain  sach  a 
number  of  subpcsnas  for  witnesses  as  having  regard  to 
the  size  of  the  constituency,  which  consisted  of  nearly 
9000  voters,  and  the  Roneral  nature  of  the  allegations  con- 
tained in  the  petition,  would  be  required ;  as,  u  such  sub- 
pcanas  had  not  been  obtained  until  the  Wednesday  in 
Easter  week  after  delivery  of  particulars,  such  subposnas 
oould  not  have  been  transmitted  to  Pembroke  and  the  other 
places  cominised  in  the  borough  for  service  in  time  to 
ensure  the  attendance  of  witnesses  at  the  trial  on  the 
following  day,  even  assuming  they  were  all  to  be  served  in 
the  neighbourhood,  but  the  master  disallowed  the  whole  of 
the  charges  for  such  subposnas,  which  were  also  included 
in  the  bill  of  costs. 

In  consequence  of  the  petitioner's  agents  having  ver- 
bally Informed  the  respondent's  attorney  that  he  intended 
to  proceed  on  a  charge  of  undue  influence  by  a  commander 
of  one  of  H.  M.'s  ships,  it  became  necessary  to  subpcsna  two 
persons  as  witnesses  who,  as  he  was  informed  and  believed, 
oould  disprove  such  undue  influence,  and  one  of  such  wit- 
nesses was  then  serving  on  board  one  of  H.  M.'s  ships  at  Ply- 
mouth, and  the  ottier  was  about  to  join  his  ship  at  Ports- 
mouth, and  in  order  to  ensure  their  attendance  in  due  time 
it  was  necessary  to  subpoena  such  two  witnesses,  without 
awaiting  for  the  deliverv  of  the  particulars,  but  the  whole 
of  the  duurges  included  in  the  said  bill  of  costs  for  the 
expenses  attending  the  serving  of  the  said  wiiaiesses  with 
suDpoBuas,  as  well  as  the  payments  made  to  them,  were  dis- 
allowed by  the  master. 

The  amount  of  costs  claimed  for  the  respondent 
was  918/.  is.  5d, ;  of  which  the  master  disallowed 
854/.  18s.  Id, ;  leaving  only  to  be  paid  by  the  peti- 
tioner 68/.  6s.  id. 

H.  James,  Q.  C.  showed  cause  against  the  mle. 
— By  the  6th  of  the  general  rules  drawn  up  in  pur- 
auanoe  of  the  Act  of  1867,  *'  the  court  or  a  judge 
may  order  such  particulars  as  may  be  neceesary  to 
prevent  surprise  and  unnecessary  expense,  and  to 
ensure  a  fair  and  effectual  trial,  in  the  same  way  as  in 
ordinary  proceedings  in  the  Court  of  Common  Pleas, 
and  upon  such  terms  as  to  costs  and  otherwise  as  may 
be  ordered.'*  The  election  judges  have  fixed  three 
days  as  the  usual  time  before  trial  at  which  parti- 
culars should  be  given,  and  this  court  has  approved 
of  that  practice :  (Beat  v.  Smith,  L.  Bep.  i  C.  P., 
145 ;  19  L.  T.  Hep.  565.)  The  question  is,  whether 
it  is  reasonable  for  a  respondent  to  incur  expense  in 
preparing  and  delivering  briefs  before  he  can  know 
what  case  is  to  be  biought  against  him.  Under  the 
old  system  of  parliamentary  petitions,  no  particu- 
lars were  delivered  until  the  trial  had  actually  com- 
menced ;  the  object  of  the  alteration  was  to  put  an 
end  to  unnecessary  expense  of  this  very  kind. 
[Smith,  J. — If  the  master  thought  a  brief  should 
never,  as  a  rigid  rule,  be  delivered  before  the 
receipt  of  the  particulars,  this  review,  perhaps, 
ihould  be  allowed;  but  if,  as  a  matter  of  dis- 
cretion, the  master  thought  this  was  a  case  in 
which  there  was  no  necessity  to  incur  expense  for 
the  defence  before  the  particulars  were  known,  we 
«hould  be  unwilling  to  interfere.] 

Upon  inquiry,  it  was  understood  that  the  master 
had  acted  in  accordance  with  the  rule  supported 
by  the  petitioner's  counsel. 

Meilish,  Q.C.  (with  him  Harrington),  for  the 
ze^>ondent,  was  not  heard  in  support  of  the  rule. 

BoTiLL,  C.  J. — ^The  Legislature  has  declared  that 
the  costs  of  election  petitions  are  to  be  taxed 
according  to  the  same  principles  as  costs  between 
attorney  and  client  are  taxed  in  a  suit  in  the  High 
Court  of  Chancery  (sect.  4  of  the  Election  Petitions 
Act  1868),  and  rules  have  been  drawn  up  which  this 
court  considered  in  the  case  of  Hill  v.  /W,  L.  Rep. 
5  C.  P.,  1 72  ;  22  L.  T.  Rep.  N.  S.  98.  We  there  con- 
cluded that  parties  who  obtained  an  order  for  costs 
were  entitled  to  an  indemnity  for  all  expenses  that 
were  reasonably  incurred  by  them  in  the  ordinary 
course  of  matters  of  this  nature;  and  we  also  in- 


timated an  opinion,  which  I  now  repeat,  that  the 
parties  are  entitled  to  have  the  judgment  of  the 
master  upon  particular  items,    if  they  think  fit 
No  definite  rule  can  be  laid  down  as  to  the  inierpre- 
tation  of  expenses  reasonably  incurred;   it  muit 
depend  upon  the  facts  of  each  case,  and  if  the 
master  has  exercised  his  discretion  after  con8ide^ 
ation  of  all  the  circurostances,  we  are  very  unwilliog 
to  interfere  with  his  decision.    He  seems  here,  how- 
ever, to  have  acted  on  the  principle  that  the  ddivery 
of  particulars  has  the  same  effect  as  that  of  notice 
of    trial  in   an  ordinary  action ;    I  am  of  opinioo 
that  is  not  the  correct  view  either  of  the  Legi^ature 
or  of    this    court.      It  is  true   that   the  election 
judges  and  this  court  concluded  in  the  case  of  Beat 
V.  Smith  that  the  petitioners  should  give,  three  days 
before  the  trial  of  an  election  petition,  particulars 
in    writing  of   all   persons  alleged   to   have  been 
bribed,  treated,  and  unduly  influenced ;  bat  we  have 
never  intimated,  at  least  I  never  intended  to  inti- 
mate, that  the  respondent's  brief  was   not  to  be 
delivered  until  after  the  particulars  had  been  re- 
ceived by  the  respondent.    It  would  be  hard  upon 
the  respondent  if  his  case  is  to  be  prepared  only 
after  the   delivery  of  particulars.      The  electioa 
judge  must  make  his  arrangements  as  to  the  day 
on  which  the  trial  is  to  commence,  and  if  the  peti- 
tioner persists  in   prosecuting   his   petition  until 
within  a  day  or  two  of  the  time  for  the  delivery 
of  particulars,  and  then  withdraws,  it  would  be  a 
denial  of  justice  if  he  should  escape  the  payment 
of   the  reasonable  expenses  which  the  respondent 
has   already  incurred.     Generally,  the  |MUty  peti- 
tioned against  may  get  some   information  upoo 
which  he  can  act  before  he  knows  the  particnlsr 
cases  relied  on  by  the  other  side ;  for  instance,  the 
persons  who  had  acted  as  his  agents  can  be  con- 
sulted, and  a  variety  of  other  matters  may  be  cod- 
sidered  upon  which  the  master  should  exercise  his 
discretion  as  to  whether  expense  was  property  in- 
curred.     Here,  although  I   do  not  wish  to  fetter 
the  master's  discretion,  I  do  not  think  he  has  acted 
upon  the  rule  that  all  expenses  reasonably  incurred 
are  to  be  allowed    The  fact  that  the  trial  was  fixed 
to  take  place  in  Easter  week  should  not  be  alto- 
gether disregarded  in  considering  the  fair  time  for 
delivering  the  briefs  ;  but  I  will  not  go  into  details 
The  parties  are  entitled  to  the  opinion  of  the  master 
upon  every  item  of  the  costs,  and  the  same  rule 
applies   to  the  subpoenas.      The  briefs   need  not 
always  be  delivered  immediately  upon  the  filing  of  a 
petition ;  but  the  master  should  exercise  his  discre- 
tion as  to  whether  the  expenses  charged  are  reason- 
able between  attorney  and  client  for  the  defence  of 
a  prudent  and  reasonable  man.    This  taxation  shonld 
go  back  to  the  master  in  order  that  he  may  act 
upon  the  principles  laid  down  in  HiU  v.  BeeL 

Kbatdto,  J.— I  am  of  tiie  same  opinion.  I  tiiink 
it  is  a  principle  which  cannot  be  recognised  that  no 
brief  ought  to  be  delivered  to  a  counsel  on  behdf  of 
a  respondent  before  the  particulars  have  been  le- 
ceived.  Each  case  ought  to  depend  upon  its  cix^ 
cumstances,  and  although  the  particaUrs  ought  not 
to  be  lost  sight  of  in  the  consideration  of  the  amount 
of  preparation  for  the  defence,  we  cannot  expect 
that  a  respondent  should  do  nothing  up  to  three 
days  before  the  trial. 

Smith,  J.— I  concur  in  making  this  rule  abeolnte 
on  the  ground  that  the  master  has  acted  on  a  wrong 
principle,  viz.,  that  the  petitioner  should  'be  re- 
sponsible for  no  expense,  beyond  that  of  a  nominal 
brief,  which  the  respondent  may  have  incurred 
before  he  receives  particulars.  I  think  he  ought 
not  to  have  so  confined  the  costs  which  the  peti- 
tioner should  pay.  In  some  cases  the  reepoodeat 
might  be  entitied  to  iocorxioosiderabie  costs  about  a 
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matter  conoerniag  which  he  has  reason  to  expect, 
vithoat  specific  notice,  that  an  attack  is  going  to 
be  made.  He  is  in  a  state  of  war,  and  if  the  petition 
is  withdrawn  he  is  entitled  to  be  indemnified  against 
all  expenses  which  he  reasonably  incurs,  or  those 
expenses  which  a  prudent  roan  would  have  paid  out 
of  his  own  pocket.  I  do  not  say  that  in  this  case 
the  briefs  were  not  deliFered  before  it  was  necessary, 
bill  whether  it  was  so  or  not  is  a  question  for  the 
discretion  of  the  master.  I  may  say  that  it  is  not  fair 
either  to  counsel  or  their  clients  that  the  delivery 
of  briefs  should  be  delayed  until  a  day  too  close 
upon  the  trial.  The  master  seems  to  have  exercised 
no  discretion  upon  this  point,  and  therefore  this 
taxation  should  go  back  to  him. 

Brbtt,  J. — It  seems  to  me  that  the  only  rule 
which  should  govern  this  matter  is  that  the  costs 
should  be  allowed  if  they  were  incurred  in  respect 
of  an  act  which  the  attorney  would  hare  been 
justified  in  doing  without  specific  instructions  from 
his  client.  As  I  understand  it,  although  the  master 
considered  the  delivery  of  the  briefs  at  this  time  a 
reasonable  act,  he  has  refused  to  allow  the  costs. 
because  the  respondent  had  not  then  received  the 
petitioner's  particulars.  Such  a  rule  might,  I  think, 
cause  the  greatest  injustice,  and  a  petitioner  can 
always  protect  himself  by  withdrawing  his  petition 
earlier  than  was  done  here. 

*  Rule  abaolute. 

Attorneys  for  petitioner,  Wyatt  and  Hoskina. 
Attorneys    for    respondent,    Law,    Haasey,    and 
BiilUrf. 


V.  O.  STUART'S  COUBT. 

Bsported  by  Kdwabd  Wuiblow,  Baq.,  Banister>«b-LAw. 

STAursd^,  May  12,  1870. 

Baslow  V,  Bailbt. 

Practice — Nuitanoe — Application  for  haw  to  in^tect 
warkB  to  aacertain  the  cauae  oj  rrfuaed, 

A   maaance  muat  be  proved   6y  aomething    altogether 
extemaL 

Wkertj  therefore,  the  plaintiffa,  afUr  filing  a  biU  to 
reetrain  the  d^feaulanta  from  manufacturing  certain 
dtnmiaal  preparationa  cauaing  a  nuiaance,  applied  for 
leave  to  inapect  the  defendanta*  workafor  the  purpoae 
of  aaeertaining  in  what  manner  the  nuiaanee  waa 
aeoaaioned,  the  court  r^uaed  the  application. 

This  was  a  motion  on  behalf  of  the  plaintiffs  in 
the  aboTe  suit,  for  r.n  injunction  to  restrain  the 
defendants  from  manufacturing  certain  chemical 
proilncts,  and  for  liberty  to  inspect  the  defendants' 
works  and  premises  at  all  reasonable  times  without 
notice.   The  facts  were  shortly  these : — 

The  plaintiffs  were  the  owners  of  the  Bilston 
Mills,  at  Sfedgley,  in  the  county  of  Stafford.  The 
d^endants,  under  the  name  of  the  Oalen  Chemical 
Company,  manufactured  salts  of  ammonia,  upon 
premises  situated  within  fifty  yards  of  the  plaintiffs' 
mills.  The  plaintiffs'  case  was  that  the  defendants' 
maoufactoiy  constituted  a  nuisance.  They  alleged 
that  the  defendants,  besides  ammoniacal,  used  other 
chemical  preparations,  the  particulars  of  which  they 
were  unable  to  ascertain,  and  they  charged  that 
they  ought  to  be  allowed  to  inspect  the  defendants' 
works  and  premises  for  the  purposes  of  discovery. 

The  plaintiffs  prayed  for  an  injunction  in  the 
usual  form,  but  did  not  ask  for  liberty  to  inspect  the 
defendants'  premises. 

Dieldnaon,  Q.C.  and  Oracknall,  in  support  of  the 
motion,  submitted  that  as  the  nuisance  was  the  re- 
sult of  certain  chemical  preparations  used  by  the 


defendants,  the  exact  products  of  which,  the  plain- 
tiffs were  unable  to  ascertain  or  particularise  with- 
out inspection,  they  were  entitled  to  an  order  for 
that  purpose.  If  this  were  permitted,  some  plan 
might  be  arrived  at  for  avoiding  the  nuisance  and 
staying  the  litigation.  The  mere  fact  that  the 
plaintiffs  had  not  prayed  for  leave  to  inspect  the  de- 
fendant's premises  could  not  be  urged  as  a  sufficient 
reason  for  refusing  the  application.  They  cited 
Ennor  v.  Barvoell,  1  De  G.  F.  A  J.  529 ;  3  L.  T. 
Rep.  N.  S.  170  ;  4  lb.  697. 

North,  contra,  contended  that  as  the  order  asked 
for  formed  no  part  of  the  relief  prayed  by  the  bill, 
the  court  had  no  jurisdiction  to  make  it.  Even  if 
the  court  had  jurisdiction,  an  inspection  was  not  at 
all  necessary  to  the  plaintiff's  case.  If  a  nuisance 
existed,  it  was  sufficient  that  it  was  externally 
apparent  without  internal  evidence  as  to  its  exact 
source. 

The  Viox  Chancbllor.  —There  Is  no  necessity 
for  a  plaintiff  to  pray  by  his  bill  for  liberty  to 
inspect  a  defendant's  works  fur  the  purpose  of  ascer- 
taining in  what  manner  a  nuisance  which  he  seeks 
to  restrain  is  occasioned,  if  such  inspection  will 
assist  him  in  showing  hi8  right  to  relief.  Discovery 
is  granted  in  various  forms,  without  being  prayed 
for,  where  the  purposes  of  justice  require  it ;  for 
instance,  in  the  production  of  documents.  I  can 
see  no  difference  between  inspecting  a  defendant's 
books  and  papers  and  inspecting  his  premises  if  the 
object  with  which  it  is  done  is  necessary  to  the 
justice  of  the  case.  Before  granting  such  relief, 
however,  the  court  always  considers  whether  it 
would  be  justified  by  the  nature  of  the  case  in  inter- 
fering with  the  defendant's  property.  In  the  present 
case  there  is  nothing  to  warrant  such  an  interference 
The  plaintiffs  seek  for  an  inspection  with  a  view  of 
showing  that  there  is  a  nuisance,  but  a  nuisance 
must  be  proved  by  something  altogether  external, 
and  if  there  is  a  nuisance  at  all,  it  must  be  one 
which,  although  the  cause  of  its  existence  is  internal, 
it  is  itself  externally  apparent.  The  application, 
therefore,  must  be  refused,  but  without  costs. 

Solicitors  for  the  plaintiffs,  Field,  Eoecoe,  Field, 
and  Francia,  for  T.  Leviter  Smith,  Birmingham. 
Solicitors  for  the  defendants,  Bower  and  Cotton, 
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Reported  by  Jom  Txomfiox,  Baq.,  Banister-At-Lftw. 

Saturday,  May  7,  1870. 

(Before  Boyill,  C.  J.,  Wii*ls8,  Btlbs,  and 
Hammbn,  JJ.,  and  Clsabbt,  B.) 

Rbo.  r.  Elizabeth  Bbowk. 

Concealment  of  birth--  What  t0~24   f  ^^    V*^' 

c  100,  s.  60. 

What  ia  a  aecret  diapoaition  of  the  dead  bodif  of  a 
child  within  the  meaning  of  24  f-  2S  Viet,  c.  lOO, 
s.  GO,  if  a  queation  for  the  jury^  (Upending  on  the 
circumatanoea  of  the  particular  can. 

Where  the  dead  bo<fy  of  a  child  waa  thrown  into  ajield 
over  a  wall  HJt.  high,  aeparating  the  yard  of  a 
public'houae  from  the  fiehl,  and  a  peraon  looking  over 
the  wall  from  the  yard  might  have  aeen  the  body,  but 
persona  going  through  the  yard  or  using  it  in  the 
ordinaty  way  would  not,  it  was  held  that  this  waa 
evidence  from  which  the  jury  might  infer  a  aecret  dia- 
poaition of  the  body. 

Case  reserved  for  the  opinion  of  this  court  by 
Mr.  Justice  Brett : — 

The  prisoner,  Elizabeth  Brown,  was  tried  and 
convicted  before  me  at  Newcastle,  at  the  last  Spdng 
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Assizes  for  the  county  of  Northumberland,  for 
eudeayourinf^  to  conceal  the  birth  of  her  child  by 
secretly  disposing  of  the  dead  body  thereof. 

The  cTidence  as  to  the  disposition  of  the  body 
was  a  statement  by  the  prisoner  that  she  had  put 
the  body  over  a  wall  near  which  it  was  found  ;  and 
statements  before  the  jury  by  witnesses  that  the 
wall  was  4}ft.  high,  dividing  a  yard  from  a  field ; 
that  the  yard  was  at  the  back  of  a  public  house, 
used  for  the  convenience  of  that  house  and  three 
other  tenements  by  the  occupiers  thereof;  that 
there  was  no  thoroughfare  into  or  through  the  y&tdy 
and  no  other  entrance  to  it  than  by  a  narrow 
passage  from  the  street ;  that  the  prisoner,  who  did 
not  live  at  the  public- house  or  at  any  of  the  tene- 
ments, must  have  passed  from  the  street  into  the 
yard  in  order  to  throw  the  body  over  the  wall  into 
the  field  ;  that  a  person  looking  orcr  the  wall  from 
the  yard  would  see  the  child,  but  persons  going 
through  the  yard  or  using  it  in  the  ordinary  way 
would  not  see  the  child ;  the  wall  would  hide  the 
child  from  such  persons;  that  the  field  in  which 
the  body  was  found  was  a  grass  field,  used  by  a 
butcher  to  graze  cattle  ;  that  it  was  a  field  with  no 
gate  into  it  from  any  road  or  from  the  public-house 
yard,  but  with  a  gate  from  the  butcher's  own  yard  ; 
that  there  was  no  public  path  through  the  field: 
that  there  was  no  track  or  path  in  the  field  which 
would  take  anyone  within  sight  of  the  body  ;  that 
no  person  going  into  the  field  in  their  ordinary 
occupation  would  go  near  the  body  or  see  it ;  that 
no  one  in  the  field  would  see  it  unless  he  went 
accidentally  or  on  search  up  to  the  part  of  the  wall 
where  the  body  lay ;  that  a  little  girl  picking 
flowers  in  the  field  went  accidentally  to  the  wall  and 
found  the  body ;  that  it  was  close  to  the  wall,  as 
near  to  it  as  could  possibly  be.  It  seemed  as  if  it 
had  been  thrown  over  the  wall;  there  was  blood  on 
the  wall ;  the  body  was  lying  on  its  face,  at  twenty 
yards  from  the  gate,  naked,  with  nothing  on  or 
over  it^  nothing  to  conceal  it  but  its  situation  in 
the  field  and  the  wall. 

CTpon  this  evidence,  it  was  contended,  on  behalf 
of  the  prisoner,  that  there  was  no  evidence  of  a 
secret  disposition  of  the  dead  body,  'and  the  case  of 
B^.  V.  Nixon,  4  F.  &  F.  1040,  was  cited. 

I  left,  upon  this  part  of  the  case,  the  following 
question  to  the  jury : — 

Did  the  wall  and  the  position  of  the  child  in  the 
field,  and  with  regard  to  the  wall  and  the  mode  in 
which  the  field  and  the  yard  were  used,  conceal  the 
body  from  all  the  world,  unless  from  a  person  who, 
by  searching  for  the  child,  might  find  it,  or  by 
going  out  of  the  way  in  the  field  or  by  looking  over 
the  wall  might  accidentally  discover  it.  I  told 
them  that  if  they  found  an  answer  in  the  affirma- 
tive thev  might  find  that  there  was  a  secret  dispo- 
sition of  the  body,  bat  that  if  they  found  an  answer 
in  the  negative,  they  could  not,  in  my  opinion,  find 
that  there  was  a  secret  disposition.  The  jury  found 
the  prisoner  guilty. 

I  desire  the  judgment  of  the  Court  of  Criminal 
Appeal  upon  two  points,  first,  whether  there  was 
any  evidence  of  a  secret  disposition  of  the  dead  body 
of  the  child  within  the  meaning  of  the  statute ;  and, 
secondly,  whether,  if  there  was  such  evidence,  the 
form  in  which  the  question  was  left  to  the  jury  was 
wrong  in  law. 

If  the  court  should  be  of  opinion  that  there  was 
no  evidence,  or  that  the  form  of  the  question  was 
wrong,  then  the  conviction  to  be  quashed ;  but  if 
the  court  should  be  of  opinion  that  there  was 
evidence,  and  that  the  form  of  the  question  was  not 
wrong,  then  the  conviction  to  stand. 

Wm.  Baliol  Bbbtt. 
No  counsel  appeared  for  the  prisoner* 


Ridleif  for  the  prosecution.— The  questioD  ii 
whether  there  was  any  secret  disposition  of  the 
body  of  the  child.  The  case  of  R^.  t.  Nixon  wu 
one  where  the  prisoner  was  seen  to  remove  the  body 
out  of  the  house,  and  it  was  afterwards  found  in  the 
penfold  or  pond,  150yds.  off  an  open  place  (though 
locked),'  surrounded  with  a  wall  5ft.  high  on  the 
outside,  and  along  which  was  a  public  pathway,  lo 
that  anyone  who  passed  could  look  over  and  see  it 
In  that  case  the  probability  was  that  people  pas^iog 
would  find  the  body ;  here  the  circumstances  ue 
such  that  probably  no  one  would  find  the  body.  Id 
Reg.  V.  Clarke,  4  F.  &  F.  1040,  it  was  held  to  be 
a  question  for  the  judge  whether  there  has  been 
a  secret  disposing  of  the  body,  i,e.,  a  disposing  of  it  is 
such  a  place  as  that  the  offence  may  hare  been  com- 
mitted (and  a  dustbin  is  such  a  place),  but  it  is  for  the 
jury  to  say  whether  there  has  been  such  a  disposing 
of  the  body  by  the  prisoner.  In  the  old  statute,  9  Geo. 
4,  c  31,  s.  14,  the  words  were  "  by  secret  boiyiog 
or  otherwise  disposing  of  the  dead  body  of  the 
child ;"  but  in  the  present  Act,  the  24  &  25  Vict  cIOO, 
s.  60,  the  words  are  "  every  person  who  shall  by  any 
secret  disposition  of  the  dead  body  of  the  child;" 
the  change  is  material.  And  in  Reg.  t.  Sfeap^  9  Coz 
Crim.  Cas.  559,  the  words  of  the  24  &  25  Vict,  c  100. 
s.  60,  were  held  to  mean  the  putting  the  body  of  the 
dead  child  in  a  place  where  it  is  not  likely  to  be  foand, 
but  merely  placing  it  in  an  open  box  in  a  bedrooo, 
and  afterwards,  on  inquiry  by  the  medical  man,  in- 
forming him  that  the  body  was  in  the  box,  was  held 
not  a  secret  disposition  within  the  statute.  In  Rig.  t. 
Eliza  C'ooik,  22  L.  T.  Rep.  N.  S.  216,  it  was  held  that 
though  the  placing  the  dead  body  of  the  child  in  an 
unlocked  box  is  not  of  itself  sufficient  evidence  of 
concealment  of  birth,  yet  all  the  attendant  circnm- 
stances  must  be  considered,  in  order  to  determine 
whether  or  not  the  offence  has  been  committed 
within  the  24  &  25  Vict,  c  100,  s.  60. 

BoYiLL,  C.J. — ^The  first  question  is  whether  there 
was  any  evidence  of  the  secret  disposition  of  the 
dead  body  of  the  child  within  the  meaning  of  the 
statute.  Now,  what  is  a  secret  disposition  of  the 
dead  body  depends  upon  the  circumstances  of  each 
case.  One  may  conceive  of  such  a  disposition  where 
the  circumstances  might  also  amount  to  a  public  ex- 
posure, as  placing  the  body  in  the  middle  of  a  large 
moor  in  winter,  or  on  the  top  of  a  high  mountain  where 
persons  are  not  likely  to  go.  It  is  for  the  jury  in 
each  case  to  say  what  amounts  to  a  secret  dispotiiion 
of  the  body.  In  the  present  case  there  was  ahim- 
dant  evidence  of  a  secret  disposition  of  the  body, 
for  the  body  was  put  over  a  wall  near  which  it  wu 
found,  and  the  wall  might  conceal  the  body,  and 
whether  it  did  so  was  a  question  for  the  jury.  A 
woman  might  throw  the  dead  body  of  a  chUd  over  a 
cliff  on  to  the  seashore,  and  if  the  shore  was  frequented 
by  persons  at  the  spot,  the  act  might  not  amoost 
to  a  secret  disposition  of  the  body ;  but  if  it  was  on- 
frequented,  then  it  might  amount  to  a  secret  disposi- 
tion. The  only  other  question  is  as  to  the  direcdoo 
of  the  learned  judge  to  the  jury,  and  we  think  that 
that  was  correct^  and  that  the  conviction  ought  to 
stand. 

The  rest  of  the  Coubt  concurring, 

Chttoictun  affinmed. 
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Reg.  v.  Guthrib. 


[C.  Ca8.  R. 


Rso.  V,  Guthrie. 

Cmmal  knowledge  of  a  girl  under  tweive^^ Assault — 

Indictment. 

Am  indictment  charged  that  G.,  in  and  upon  Z).,  a  girl 
above  the  age  of  ten,  and  under  the  age  of  twelve^  un- 
lawfidbf  did  make  an  assault^  and  her  the  said  Z>.  did 
then  unlawfully  and  carnally  know  and  abuse  against 
the  form  of  the  statute. 

Held,  that  the  indictment  contained  two  charges^  one  of 
common  assault,  and  the  other  of  the  statutable  mis^ 
demeemor  (24  ^  25  Vict.  e.  100,  s.  51),  and  that  the 
prisoner  might  be  convicted  of  a  common  assault 
upon  it. 

Case  reserved  for  the  opinion  of  this  court  by 
John  Robert  Davison,  this  chairman  of  the  Court  of 
Quarter  Sessions  for  the  county  palatine  of  Durham. 

Ihtrhum,  to  wit.  At  the  s^eneral  quarter  sesuona  of  the 
peace  of  oar  lady  the  Queen,  holden  at  Durham,  in  and  for 
the  oountj  of  Durham,  on  Monday  the  4th  April,  in  the 
thirtj-third  year  of  the  reign  of  our  sovereign  lady 
Vkstoria,  hy  me  graoe  of  Qod  of  the  United  Kingdom  of 
Great  Britain  and  Ireland,  Queen  defender  of  the  faith, 
and  in  the  year  of  our  Lora  1870.  Before  John  Bobert 
Davison  and  Anthony  Wilkinson,  and  John  Fawoett, 
Eat^s.,  and  Edmund  Heotor  Shippetrdaon,  derk,  and  others 
their  fellows  justices  of  our  said  lady  the  Queen,  assigned  to 
keep  the  i>eaoe  of  our  said  lady  the  Queen,  and  also  to  hear 
and  detexmine  dirers  felonies,  trespasses,  and  other  misde- 
done  and  oommifcted  in  the  said  oounty. 


John  Guthrie  was  tried  on  an  indictment,  of 
vhich  the  following  is  a  copy : — 

Ihtrham,  to  wit.  The  jurors  for  our  lady  the  Queen,  upon 
fbcix  oath  present,  that  John  Outhrie,  on  the  24th  Dec., 
in  the  year  of  our  Lord  1869,  in  and  upon  one  Margaret 
DaTidson,  a  girl  above  the  age  of  ten  years,  and  under  the 
age  of  twelve,  to  wit,  of  the  age  of  ten  years  and  three 
days,  unlawfully  did  make  an  assault,  and  her  the  said 
Margaret  Davituon  did  then  unlawfully  and  carnally  know 
and  abase  againat  Uie  form  of  the  statute  in  such  case  made 
and  proTidMl,  and  against  the  peace  of  our  said  lady  the 
Qaeen,  her  Crown  and  dignity. 

There  was  no  other  count  in  the  indictment. 

The  offence  of  carnally  knowing  and  abusing  the 
girl  was  disproved,  but  there  was  evidence  of  an 
aasault  of  an  indecent  and  very  violent  character, 
which  I  left  to  the  jury,  who  found  the  accused 
guilty  of  a  common  assault. 

I  did  not  sentence  the  prisoner,  who  remains  in 
g^aol,  being  unable  to  find  baiL 

The  opinion  of  this  Honourable  Court  is  requested 
at  to  whether  John  Guthrie  could  be  properly  con- 
Ticted  on  this  indictment  of  a  common  assault. 

No  counsel  appeared  to  argue  for  the  prisoner. 

John  Edge,  for  the  prosecution.— The  indictment, 
which  contained  only  one  count,  was  founded  on  the 
24  &  25  Vict.  c.  100  s.  51,  which  makes  it  a  mis- 
demeanour to  carnally  know  and  abuse  any  girl 
being  above  the  age  of  ten  and  under  the  age  of 
twelve  years.  The  count,  however,  as  framed, 
dbarges  substantially  two  offences  —  the  first,  a 
common  assault,  and  the  second  the  statutable 
misdemeanor  created  by  sec.  51.  If  the  count  had 
stopped  with  the  words  **  unlawfully  did  make  an 
assault,"  it  would  have  been  a  sufficient  charge  of 
a  common  assault.  And  those  words  are  not  neces- 
sary in  the  indictment  for  the  misdemeanor 
created  by  sect.  51.  After  conviction  this  objection 
cannot  be  entertained.  In  Nash  v.  The  Queen,  4  B.  &  S. 
935 ;  83  L.  J.  94,  M.  C,  a  count  of  an  indictment 
framed  under  sect.  221  of  the  Bankruptcy  Act  186  L 
charged  that  the  defendant  was  adjudged:  bankrupt 
in  the  Liverpool  District  Court  of  Bankruptcy,  and 
that  upon  his  examination  in  the  said  court  with 
intent  to  defraud  his  creditors  he  did  not  fully  and 
truly  discover  to  the  best  of  his  know]edge  and 
belief  all  his  property,  to  wit  all  his  personal  pro- 
perty in  money  and  goods,  and  did  not  as  to  part  of 
his  property  fully  and  truly  discover  to  the  best  of 
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his  knowledge  and  belief  how,  and  to  whom,  and 
for  what  consideration,  and  when  he  had  disposed 
of,  assigned  or  transferred  such  part  thereof,  to  wit 
1000/.,  1000  sacks  of  corn,  &c.  The  defendant 
having  been  convicted  on  this  count,  and  having 
brought  a  writ  of  error,  it  was  held  that  if  the  count 
charged  two  offences,  duplicity  was  not  a  ground  of 
error.  In  Rex  v.  Withal  and  Overend,  2  East  P.  C, 
515,  it  was  held  that  different  offences  might  be  laid 
in  the  same  indictment,  and  that  the  prisoner  might 
be  acquitted  of  part  and  found  guilty  of  the  rest ; 
as,  if  Uie  prisoner  be  charged  that  he  feloniously 
and  burglariously  broke  and  entered  the  dwelling- 
house  of  J.  S.,  and  then  and  there  certain  goods  of 
J.  S.  feloniously  and  burglariously  did  steal,  &c., 
the  indictment  comprises  two  offences,  viz.,  burglary 
and  larceny  ;  and  therefore  he  may  be  acquitted  of 
the  burglary,  and  found  guilty  only  of  the  larceny. 
[Clbasbt,  B.— You  would  not  say  that  if  the 
prisoner  was  found  guilty  of  carnally  knowing  a 
girl  under  the  age  of  twelve  with  her  consent,  you 
could  upon  this  indictment  find  him  guilty  of  a 
common  assault  ?]  No ;  in  that  case  he  ought  to  be 
found  not  guilty  of  the  common  assault.  In  Rex  v. 
Dawson,  8  Stark.  Bep.  62,  Holroyd,  J.  held  that  the 
averment  of  intention  was  divisible  in  an  indictment 
which  charged  the  prisoner  with  having  assaulted  a 
female  chUd  with  intent  to  abuse  and  carnally  know 
her,  the  jury  having  found  that  the  prisoner 
assaulted  the  child  with  intent  to  abuse  her  but  not 
with  intent  to  carnally  know  her.  In  Reg.  v.  Cock- 
bum,  3  Cox  Crim.  Cas.  543,  where,  upon  an  indictment 
which  charged  the  prisoner  with  carnally  knowing 
a  girl  under  the  age  of  ten  years,  and  upon  the  evi- 
dence the  charge  of  rape  could  not  be  sustained,  the 
counsel  for  the  prosecution  suggested  that  the 
prisoner  might  be  convicted  of  an  assault,  and  that 
the  consent  of  the  child  could  not  be  presumed  by 
reason  of  its  tender  age ;  but  Patteson,  J.  directed 
an  acquittal  on  the  ground  that  a  child  could  give 
such  consent  as  to  render  the  attempt  no  assault. 
But  in  Reg.  v.  Banks,  8  C.  &  P.  574,  Patteson,  J. 
held  that  the  offence  of  carnally  knowing  and 
abusing  a  female  child  under  ten  years  old  is  not  a 
felony  which  includes  an  assault  within  the  1  Vict, 
c.  85,  s.  11,  even  though  it  be  stated  in  the  indictment 
that  the  prisoner  made  an  assault  on  the  child,  on 
the  ground  that  the  very  offence  showed  that  there 
was  no  assault.  In  Reg.  v.  Oliver,  Bell  C.  C.  287,  it 
was  held  upon  a  count  for  assaulting,  beating,  and 
wounding,  and  occasioning  actual  bodily  harm, 
against  the  statute,  that  a  prisoner  might  be  con- 
victed of  a  common  assault.  [Botill,  C.  J. — ^The 
case  of  Reg.  v.  Yeadon,  L.  &  C.  81 ;  9  Cox  Crim. 
Cas.  91 ;  is  to  the  same  effect.]  Reg.  v.  Taylor,  11 
Cox  Crim.  Cas.  261 ;  L.  Bep.  1  Cr.  Cas.  Res.  194 ; 
was  also  cited. 

BoviLL,  C.  J.— In  this  case  the  indictment  charges 
distinctly  an  offence  at  common  law  that  the  pri- 
soner in  and  upon  one  Margaret  Davidson,  a  girl 
above  the  age  of  ten  years  and  under  the  age  of 
twelve  years,  unlawfully  did  make  an  assault.  And 
it  further  charges,  ''and  her,  the  said  Margaret 
Davidson,  did  then  unlawfully  and  carnally  know 
and  abuse  against  the  form  of  the  statute.  '*  The 
second  charge  is  a  statutable  one.  If  there  is  any 
objection  to  the  indictment  on  the  ground  of 
duplicity,  it  is  no  objection  at  this  stage  of  the  case. 
It  was  only  necessary  to  prove  such  facts  as  were 
material  to  support  either  charge.  With  regard  to 
the  charge  of  assault,  that  would  not  have  been  made 
out  if  consent  on  the  part  of  the  girl  had  been 
proved.  There  is  no  ground  for  saying  that  the  pri- 
soner was  not  properly  convicted  if  the  charge  is 
contained  in  the  indictment.  The  cases  of  Reg.  v. 
Oliver,  Reg,  v.  Yeadon,  and  Reg.  v.  Taylor,  show  that 
the  conviction  for  the  assault  was  right.    Then,  the 
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addition  of  some  more  serious  charge  in  the  indict- 
ment does  not  prevent  the  prisoner  being  found 
guilty  of  the  assault. 

WiLLBS,  J.  concurred. 

Btles,  J.— My  mind  is  not  free  from  doubt  in 
this  case,  but  the  doubt  is  not  sufficiently  strong  to 
make  me  differ  from  the  rest  of  the  court. 

HAimEK,  J.  concurred. 

Gleasby,  B. — ^I  thought  at  first  that  the  indict- 
ment charged  one  ofifence  only,  but  it  may  be  read 
as  including  the  two   offences.      And,  if  so,  the 
prisoner    was   properly   convicted  of    a   common 
assault. 

Conviction  affirmed. 


Reo.  v.  Hbnwood. 

Larcen^^  Indictment — Election —  Continuous  taking 
—24  ^  26  Vict,  c.  96,  «.  6. 

An  indictment  charged  an  assistant  to  a  photographer 
with  stealing  divers  articles  belonging  to  his  employer. 
It  did  not  appear  when  the  articles  were  taken,  whether 
at  one  or  more   times,  hut  only  that  one  particular 
article  could  not  have  been  taken  before  a  given  month  : 

Held,  that  this  was  not  a  case  in  which  the  prosecutor 
should  be  put  to  elect  upon  which  articles  to  proceed 
under  24  ^  26  Vict,  c.  96,  s,  6. 

At    the  Quarter  Sessions  for    the  borough    of 

Brighton  held  on  the  11  th  March  1870,  before  me, 

John  Locke,  Esq.,  one  of  Her  Majesty's  counsel 

and  Recorder  of  the  said  borough,  Gharles  Henwood 

was  indicted  for  stealing  a  quantity  of  negatives, 

chemicals,  and  other  things,  the  property  of  John 

Jabez  E^win  Mayall,  a  photographer,  his  master. 

The  indictment  was  in  the  words  following : 

Bwough  of  BrighUm  to  urtt.— The  jorora  for  our  lady  the 
Queen  upon  their  oath  present  that  before  and  at  the  time 
of  the  committing  of  the  offence  hereinafter  mentioned, 
Charles  Henwood  was  servant  to  one  John  Jabez  Edwin 
Mayall,  and  that  the  said  Charles  Henwood,  whilst 
he  was  such  servant  to  the  said  John  Edwin  Jabez 
May^,  to  wit,  on  the  17th  Jan.  1870,  feloniously  did  steal, 
take,  and  carry  away  twenty  negatives,  twenty  sheets  of 
photographic  glass,  fiftv  mounting  cards,  four  blodc  sheets 
of  publication  portraits,  fifty  mounted  positives,  four 
quires  of  alnmmised  paper,  ioz.  chloride  of  gold,  one 
Winchester  quart  of  collodion,  20oz.  of  nitrate  of  silver, 
lOoz.  of  proto-sulphate  of  iron,  loz.  of  spirit  varnish,  of 
the  goods  and  cnatt^ls  of  the  said  John  Jabez  Edwin 
Mayall,  his  said  master  as  aforesaid,  against  the  form  of 
the  statute  in  such  case  made  and  provided,  and  against 
the  peace  of  our  lady  the  Queen,  her  crown  and  dignity. 

There  was  a  second  count  for  receiving  the  same 
things. 

First.  The  prisoner  had  been  in  the  serrice  of  the 
prosecutor  for  nine  years,  and  was  in  his  service  on 
the  17th  Jan.  1870,  and  the  evidence  given  in  sup- 
port of  the  indictment  was  that  on  that  day  a 
number  of  articles  similar  to  those  mentioned  in 
the  indictment  and  which  were  proved  to  be  the 
property  of  the  prosecutor,  were  found  at  the  pri- 
soner's lodgings  in  a  box  belonging  to  the  prisoner, 
but  there  was  no  evidence  given  as  to  when  any  of 
the  said  articles  were  taken  by  or  came  into  the 
possession  of  the  prisoner,  or  were  first  missed  by 
the  prosecutor. 

Secondly.  With  reference  to  one  of  the  articles, 
namely,  the  photograph  of  a  lady,  it  was  contended 
by  the  prisoner's  counsel  that  it  was  taken  by  the 
prisoner  in  the  month  of  March  1868,  but  although 
it  was  clear  that  it  could  not  have  been  taken  before 
that  time  there  was  no  positive  evidence  as  to  when 
it  was  taken. 

Thirdly.  Gounsel  for  the  prisoner  then  objected 
that  under  these  circumstances  such  a  state  of 
things  arose  as  to  bring  into  operation  the  6th  sec- 


tion of  the  24  &  25  Vict.  c.  96,  and  require  the  pro- 
secutor to  elect. 

Upon  this  counsel  for  the  prosecution  abandoned 
the  case  as  to  the  photograph  of  the  lady  mentioned 
in  paraprraph  2,  but  contended  as  regarded  all  the 
other  articles  named  in  the  indictment  that  the 
taking  was  continuous,  and  he  referred  to  the  case 
of  Bsg,  V.  Firth,  L.  Rep.  1  Gr.  Gas.  Res.  179. 

I  was  of  this  opinion ;  but  at  the  request  of  die 
prisoner's  counsel,  I  reserved  the  point  for  the 
opinion  of  this  Gourt* 

The  prisoner  was  convicted  and  liberated  on  bail. 

The  question  for  the  court  is  whether  the  oon- 
yiction  was  right. 

John  Locke,  Recorder  of  Brighton. 

Besky  toT  the  prisoner. — ^The  question  arises  on 
the  24  &  25  Vict.  c.  96,  s.  6.  "  If  upon  the  trial  of 
any  indictment  for  larceny  it  shall  appear  that  the 
property  alleged  in  such  indictment  to  hare  been 
stolen  at  one  time,  was  taken  at  different  times,  the 
prosecutor  shall  not  by  reason  thereof  be  required 
to  elect  upon  which  taking  he  will  proceed,  unless 
it  shall  appear  that  there  were  more  than  three 
takings,  or  that  more  than  the  space  of  six  months 
elapsed  between  the  first  and  the  last  of  such  takings ; 
and  in  either  of  such  last-mentioned  cases  the 
prosecutor  shall  be  required  to  elect  to  proceed  for 
such  number  of  taldngs  not  exceeding  three,  as 
appear  to  have  taken  place  within  the  period  of  six 
months  from  the  first  and  the  last  of  such  takings." 
The  question  was  reserved  upon  the  following  passage 
in  a  judgment  of  Bovill,'G.  J.,  in/2e^.v./YrM,L.  Rep. 
Gr.  Gas.  Res.  176 ;  11  Cox  Grim.  Gas.  234.  "  Another 
case  might  be  suggested  of  a  man  at  work  in  a 
house  stealing  on  different  days  out  of  different 
rooms,  and  taking  one  article  out  of  one  room,  and 
another  out  of  another  at  intervals  of  a  quarter  of 
an  hour  or  lunger,  all  during  the  same  job  of  work. 
I  should  rather  suppose  that  this  would  be  one 
continuous  act,  and  might  be  included  in  one  in- 
dictment." When  once  it  appears  that  any  one  artiole 
was  taken  more  than  six  months  from  the  others 
the  statute  applies.  In  this  case  the  photograph 
was  so  taken.  [By  the  Gourt. — The  case  as  to  that 
was  abandoned.] 

BoYiLL,  G.  J. — ^The  objection  raised  at  the  trial 
was  that  the  prosecutor  ought  to  be  put  to  his 
election  under  sect.  6  of  the  24  &  25  Vict.  c.  96. 
Thereupon  the  counsel  for  the  prosecution  abandoned 
the  case  as  to  one  particular  photograph,  and  the 
case  then  proceeded  with  respect  to  the  ot^er 
articles.  To  make  the  statute  applicable  it  must 
appear  that  the  different  articles  enumerated  in  the 
indictment  were  stolen  at  different  times,  but  there 
is  nothing  in  this  case  inconsistent  with  all  having 
been  taken  at  one  time,  or  in  such  a  way  as  to  form 
one  continuous  taking.  Now  the  statute  says 
that  the  prosecutor  shall  not  be  required  to  elect 
except  in  certain  events.  In  the  first  place  it  must 
appear  that  the  property  was  taken  at  different 
times,  then  that  there  were  more  than  three  takings, 
or  that  more  than  six  months  elapsed  between  the 
first  and  the  last  of  such  takings.  The  statute, 
therefore,  has  no  application  to  this  case.  Had  there 
been  evidence  of  distinct  takings  it  would  have 
made  no  difference,  for  the  case  would  then  have 
been  similar  to  the  taking  of  coal  at  different  times 
in  a  mine  {fUx  v.  Bleasdale,  2  Gar.  &  K.  675),  and 
the  case  of  cutting  trees  at  such  times  as  to  form 
one  continuous  taking  (Reg,  r,  bhepherd,  37  L.  J.  43, 
M.  G. ;  11  Gox  Grim.  Gas.  110),  and  to  the  case  of 
taking  gas  for  a  long  time  in  succession:  {Reg, 
Y,  Firth,  11  Gox  Grim.  Gas.  234.)  The  conviction, 
therefore,  must  be  affirmed. 

Conviction  affirmed. 
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Bbo  V,  Sybm  Sbbero. 

OffaueBon  high  aetu^^Bntish  ship^ProoJ-^n  ^  18 
VicU  c  104,  ».  106. 

Tke  priwner  maliciously  wounded  B,  on  board  a  ship 
en  the  high  seas.  Oral  evidence  was  given  that  the 
ship  wcu  a  British  ship  of  the  port  of  Shields,  sailing 
vmkr  the  British  flag,  but  no  proof  of  the  ship*s 
register  or  ownership  was  given  ; 

Held,  that  the  courts  of  this  country  had  jurisdiction  to 
try  the  offender. 

Case  reflerred  for  the  opiolon  of  this  court  bj 
Huiiien,  J. : — 

At  the  spring  assizes  for  Cornwall,  upon  an  in- 
dictment which  charged  the  prisoner  with  mali- 
donslj  wounding  one  W.  —  Bodlington,  with 
btent  to  do  him  grieTous  bodily  harm, 

It  was  proved  at  the  trial  that  the  prisoner  was  a 
stilor  on  board  the  barque  Statesman,  and  that  while 
OQ  the  high  seas  on  a  voyage  from  Alexandria  to 
Falmouth  he  inflicted  on  W.  —  Bedlington,  the 
mate  of  the  vessel,  a  dangerous  wound  with  a  knife. 

The  master,  the  boatswain,  and  one  of  the  crew 
of  the  Statesman  all  stated  that  the  vessel  was  a 
British  ship  of  Shields,  and  that  she  was  sailing 
under  the  British  flag,  but  no  proof  of  the  register 
of  the  vessel  or  of  the  ownership  was  given. 

It  was  objected  on  behalf  of  tiie  prisoner  that  this 
evidence  was  not  sufficient  to  establish  that  the 
ship  was  a  British  ship,  and  that  without  proof  of 
the  ship  having  been  registered  as  a  British  ship, 
the  prisoner  conld  not  be  convicted. 

I  reserved  the  point  for  the  consideration  of  this 
court. 

The  jury  found  the  prisoner  guilty,  and  he  was 
fentenced  by  me. 

Jambs  Hannbn. 

BovxLL,  C.  J. — We  think  the  conviction  in  this 
esse  was  correct.  The  evidence  was,  in  our  opinion, 
•affldent  to  prove  that  the  vessel  was  a  British 
ship,  without  proof  of  her  having  been  registered ; 
sod,  even  if  it  had  appeared  that  she  had  not  been 
registered,  we  think  the  prisoner  ought  still  to  have 
been  convicted,  first,  because  there  is  nothing  in  the 
Merchant  Shipping  Act  to  take  away  the  criminal 
jurisdiction  of  the  court ;  and  next  by  reason  of  the 

Srorision  at  the  end  of  the  106th  section  of  the 
[erchant  Shipping  Act  (17  &  18  Vict  c.  104;,  (a) 
which  provides  that  as  regards  the  punishment  of 
offences  committed  on  board  such  a  ship,  she  shall 
be  dealt  with  in  the  same  manner  as  if  she  was  a 
recognised  British  ship.  The  conviction  will  there- 
fore be  affirmed. 

Conviction  affirmed. 

(a)  Wbenerer  it  is  declared  by  this  Act  that  a  ship 
beloDffing  to  any  person  or  body  corporate,  qnalified 
■eoording  to  this  Act  to  he  owners  of  British  snips,  shall 
not  be  recognised  as  a  British  ship,  such  ship  shall  not  be 
entitled  to  any  benefits,  pririlegres,  adTantacres.  or  protec- 
tion QsnaUy  ei^oyed  by  British  ships,  and  shall  not  be  en- 
titled  to  nse  the  British  flag  or  assome  the  British  national 
dttracter ;  but  so  far  as  regards  Uie  payment  of  dues,  the 
liability  to  pains  and  penalties,  and  the  punishment  of 
offenoes  oonunitted  on  board  such  ship  or  by  any  persons 
belonging  to  her,  such  ship  shall  be  dealt  with  in  the  same 
Buumer  in  all  respects  as  if  she  were  a  reoognised  British 
■hip. 


April  80,  and  May  4,  1870. 

(Before  Boyill,  C.J.,  Willbs,  Btlbs,  and 
Hannbn,  JJ.,  and  Cleasbt,  B.) 

Bbo.  v.  Jbbsb  Smith. 

Felonioualy  receivina — Partners — 24  ^  25   VuU,  c,  96, 
s.  91,  andZl  ^  82  Vict.  c.  116,  s,  1. 

A  partner  stole  goods  belonging  to  the  firm,  and  rendered 
himself  liable  to  be  dealt  with  as  a  felon  under  the 

81  ^  82  Vict.  c.  116,  s,  1,  and  sold  the  same  to  the 
prisoner  who  knew  of  their  having  been  stolen. 

Held,  that  the  prisoner  could  not  be  convicted  on  an  in- 

dictment  for  feloniously  receiving  under  the  24  ff  25 

Vict,  c.  96,  s,  91,  but  might  have  been  convicted  as  an 

accessory  after  the  fact  tmder  the  24  ff  25  Vict,  c,  94, 

s,  8,  on  an  indictment  properly  framed. 

Case  reserved  for  the  opinion  of  this  court  by 
Arthur  R.  Adams,  Esq.,  sitting  as  Commissioner  at 
the  Spring  Assizes,  1870,  on  the  Midland  Circuit. 

Jesse  Smith  was  indicted  for  receiving  certain 
goods,  the  property  of  Greorge  Morton  and  another, 
knowing  the  same  to  have  been  feloniously  stolen, 
and  was  tried  before  me  at  the  last  assizes  for  the 
West  Riding  of  Yorkshire,  at  Leeds. 

The  facts  of  the  case  were  as  follows:  George 
Morton  was  in  partnership  with  one  R.  F.  Martin, 
at  Leeds,  and  carried  on  business  in  that  town  as 
ironmongers,  under  the  firm  of  R.  F.  Martin  and  Co. 
The  goods  sold  there  were  principally  supplied  by 
William  Morton,  of  Birmingham,  trading  under  the 
firm  of  Haines  and  Morton.  In  consequence  of 
certain  rumours  as  to  the  solvency  of  his  firm, 
Greorge  Morton  came  to  Leeds  on  the  18th  Dec. 
1869,  and  made  arrangements  with  his  partner, 
R.  F  Martin,  to  secure  the  debt  due  to  Haines  and 
Morton,  by  giving  a  bill  of  sale  of  the  goods  then 
in  the  shop,  and  whilst  this  document  was  being 
prepared,  George  Morton  left  Leeds  and  went  to 
Sheffield. 

During  his  absence  his  partner  R.  F.  Martin  had 
interviews  with  the  prisoner,  and  before  the  return 
of  George  Morton,  shut  (I4th  Dec.)  up  the  shop, 
and  in  the  evening  of  following  day  (I6th  Dec.), 
he  hired  drays,  and  in  the  presence  of  the  prisoner 
conveyed  the  whole  of  the  goods  to  th?  house  of  the 
prisoner,  who  apparently  paid  100/.  for  them  to  R.  F. 
Martin.  The  goods  were  proved  to  be  worth  con- 
siderably more  than  800/. 

From  conversations  with  William  Morton,  the 
father  of  George  Morton,  it  was  evident  that  the 
prisoner  was  aware  of  the  intended  bill  of  sale,  and 
that  R.  F.  Martin  was  disposing  of  these  goods  in 
fraud  of  his  partner,  and  to  prevent  the  operation  of 
the  bill  of  sale. 

It  was  objected  on  the  part  of  the  prisoner,  that 
even  if  it  were  proved  that  R.  F.  Martin  had  com- 
mitted an  act  of  felony  against  his  partner  under 
the  provisions  of  81  &  82  Vict.  c.  116,  s.  1,  and  that 
he  had  been  guilty  of  larceny  of  the  partnership 
goods,  yet  that  the  prisoner  could  not  be  indicted 
for  receiving  such  goods,  knowing  them  to  be  stolen, 
as  that  statute  had  not  made  such  receiving  a 
felony,  and  that  under  the  provisions  of  the  Larceny 
Consolidation  Act  (24  &  25  Vict.  c.  96,  s.  91 ),  only 
persons  who  received  goods,  the  stealing  of  which 
amounted  to  a  felony  either  at  common  law  or  under 
the  provisions  of  that  Act,  could  be  indicted  as 
receivers ;  and  as  the  stealing  by  a  partner  was  not 
a  larceny  at  common  law,  nor  under  the  provisions 
of  the  Consolidated  Act,  no  receiver  of  such  goods 
could  be  indicted  for  a  felony. 

As  this  was  the  first  case  that  had  occurred  sine* 
the  passing  of  the  Act  81  &  82  Vict.  c.  116,  and 
thinking  it  more  prudent  that  a  point  of  such  in)- 
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portance  should  be  decided  hy  a  court  of  appeal,  I 
declined  to  stop  the  case. 

The  jury  finally  fotmd  the  prisoner  guihy  of  re- 
ceiving the  goods,  knowing  them  to  be  stolen,  and 
I  released  the  prisoner  on  good  bail  to  appear  at  the 
next  Assizes  if  necessary. 

I  have  now  to  request  the  opinion  of  the  Justices 
of  either  Bench  and  the  Barons  of  the  Exchequer, 
whether  this  prisoner  has  been  properly  conyicted. 

Abthub  R.  Adams, 

A  Commissioner  of  Assize  on  the 

Midland  Circuit. 

Wadchf  for  the  prisoner.— It  is  submitted  that 
this  couTiction  cannot  be  sustained.  The  point 
arises  on  the  construction  of  the  statutes  24  &  25 
Vict.  c.  96,  8.  91,  and  the  81  &  32  Vict,  c  116,  s.  1. 
The  former  statute  enacts  that  whosoever  shall 
receive  any  chattel,  money,  &c.,  or  other  property, 
the  stealing,  taking,  or  embezzling  whereof  shall 
amount  to  a  felony,  either  at  common  law  or  by 
virtue  of  that  Act,  knowing  the  same  to  have  been 
feloniously  stolen,  taken,  or  embezzled,  shall  be 
guilty  of  felony,  and  may  be  indicted  and  convicted 
either  as  an  accessory  after  the  fact,  or  for  a  sub- 
stantive felony,  and  shall  be  liable,  on  conviction, 
to  be  kept  in  penal  servitude  for  any  term  not 
exceeding  fourteen  years,  and  not  less  than  three, 
or  to  be  imprisoned  for  any  term  not  exceeding  two 
years.  The  prisoner  could  not  have  been  indicted 
under  that  statute  per  se  for  feloniously  receiving, 
for  the  taking  of  the  goods  by  Martin,  the  partner 
of  Morton,  was  not  a  felony.  But  then  came  the 
81  &S2  Vict.  c.  116,  s.  1,  which  enacted  that  if  any- 
one, being  a  member  of  any  co-partnership,  or  being 
one  of  two  or  more  beneficial  owners  of  any  money 
goods,  &c.,  or  other  property,  shall  steal  or  embezzle 
any  such  money,  goods,  &c.,  or  other  property,  he 
shall  be  liable  to  be  dealt  with,  tried,  convicted,  and 
punished  for  the  same  as  if  such  person  had  not 
been,  or  was  not,  a  member  of  such  co-partnership 
or  one  of  such  beneficial  owners.  In  Reg.  v.  Talbot, 
Law  Times,  vol.  xlviii.,  p.  494,  there  is  a  dictum  of 
Martin,  B.  reported,  which  bears  upon  this  point. 
The  prisoner  was  indicted  for  stealing  a  horse, 
which  was  alleged  to  belong  to  A.  and  B.,  and, 
according  to  the  case  for  the  prosecution,  the  pri- 
soner was  entrusted  with  the  horse  to  take  to  P.'s, 
but  instead  of  taking  it  to  P.'s,  he  sold  it,  and  appro- 
priated the  proceeds  to  his  own  use.  The  prisoner's 
defence  was  that  he  was  a  partner  with  A.  and  B., 
in  the  ownership  of  the  horse;  and  Martin,  B. 
said :  *'  If  the  prisoner's  defence  is  true,  he  must  be 
acquitted.  The  case  does  not  come  within  the  81 
lb  82  Vict.  c.  116.  That  statute  applies  to  the  case 
of  a  large  trading  co-partnership  or  society,  and  not 
to  the  joint  ownership  of  two  or  three  persons  cf  a 
particular  chattel."  The  offence  of  feloniously 
receiving  goods  is  not  a  common  law  offence,  but  a 
statutable  one.  [Btles,  J. — Is  not  a  receiver  an 
accessory  after  the  fact  at  common  law  ?]  In  the 
case  now  before  the  court,  Martin,  the  principal, 
was  not  guilty  of  any  offence  at  common  law ;  his 
offence  is  created  by  the  recent  statute.  The  81  & 
32  Vict.  c.  1 16,  s.  1,  does  not  say  that  the  fraudulent 
partner  shall  be  guilty  of  felony,  but  that  he  shall 
be  liable  to  be  tried,  convicted,  and  punished  as  if 
he  had  not  been,  or  was  not,  a  member  of  such  co- 
partnership or  one  of  such  beneficial  owners.  The 
81  &  82  Vict.  c.  116,  is  not  incorporated  into  the 
24  &  25  Vict.  c.  96. 

Hawkins,  P.  C.  bk.  1,  o.  7,  ss.  6,  6. 

Campbell  Foster  for  the  prosecution. — ^The  convic- 
tion was  right.  The  prisoner  was  an  accessory  after 
the  fact  to  the  stealing  by  Martin,  and  by  the 
24  A  25  Vict.  c.  94,  s.  8,  it  is  enacted  that  whoso- 
ever shall  become  an  accessory  after  the  fact  to  any 


felony,  whether  the  same  be  a  felony  at  commoo 
law  or  by  virtue  of  any  Act  passed  or  to  be  passed 
may  be  indicted  and  convicted  either  as  an  accessory 
after  the  fact  to  the  principal  felony,  together  wi^ 
the  principal  felon,  or  after  the  conviction  of  die 
principal  felon,  or  may  be  indicted  and  convicted  of 
a  substantive  felony,  whether  the  principal  felon 
shall  or  shall  not  have  been  previously  convicted,  or 
shall,  or  shall  not,  be  amenable  to  justice.  In  tiie 
present  case  the  prisoner  was  indicted  for  the  sub- 
stantive felony  of  receiving.  The  object  of  tke 
81  &  82  Vict.  c.  116  was  to  take  away  the  immunity 
of  partners  from  punishment  for  fraudulently  dis- 
posing of  partnersnip  property  previously  existiog. 
Now  a  partner  may  be  dealt  with  in  this  respect  ss 
a  stranger.  Moreover,  Martin,  the  principal,  was  a 
fraudulent  bailee,  within  the  meaning  of  sect.  3  of 
24  &  25  Vict.  c.  96  of  his  partner's  share.  AUhoug^h 
the  81  &  82  Vict.  c.  1 16  created  a  new  felony,  still  the 
24  &  25  Vict.  c.  96  being  in  pari  materia  applies  to  it : 
Dwarris  on  Statutes,  634—^5. 


Waddy,  in  reply,  cited 
Rex  V.  Hcurdy,  6  T.  R.  286. 


Cur,  ado.  vuU, 


May  4. — Willes,  J.  now  delivered  the  judgment  of 
the  court. — ^The  p  risoner  was  con  victedf  or  feloniously 
receiving  stolen  goods  knowing  them  to  have  been 
stolen  contra  formam  statuti,  &c.  There  was  no  count 
charging  the  prisoner  as  accessory  bf^fore  or  after 
the  fact.    The  statement  of  facts  shows  evidence 
of  a  receipt  of  goods,  stolen  by  one  partner  of  the 
firm,  with  knowledge'  of  their  being  so  stolen.   It 
further  states  facts,  which  might  perhaps  have  been 
relied  upon  to  sustain  a  charge  of  being  simplj 
accessory  to  the  felony,  if  the  indictment  had  con- 
tained a  count  to  that  effect.    We  munt,  however, 
deal  with  the  only  question  raised,  viz.,  whether  tiie 
conviction  upon  the  special  charge  of  feloniooslr 
receiving    stolen   goods   can    be   sustained.     The 
91st  section  of  24  &  25  Vict.  c.  96,  creates  the  felon j 
charged  in  these  terms,  "  whosoever  shall  receive 
any  chattel,  &c.,  the  stealing,  &c.,  whereof  shall 
amount  to  a  felony,  either  at  common  law  or  by 
virtue  of  this  Act,  knowing  the  same  to  have  been 
feloniously  stolen,  &c.,  shall  be  guilty  of  felony,  sod 
may  be  indicted  and  convicted  either  as  an  accessory 
after  the  fact  or  for  a  substantive  felony,  and  shall  tie 
liable  at  the  discretion  of  the  court "  to  a  maximmn 
sentence  of  fourteen  years'  pemd  servitude.   At  the 
time  that  Act  (24  &  25  Vict.  c.  96),  was  passed, 
theft  by  a  partner  of  the  goods  of  the  firm  (Ud  not 
fall  within  the  criminal  law  either  common  or  sta- 
tute.   This  defect  was  supplied  by  81  &  82  Vict 
c.  116,  which  after  reciting  that  it  is  "expedient  to 
provide  for  the  better  security  of  the  property  of  co- 
partnerships   and    other    joint    beneficial  ownoi 
against  offences  by  part  owners  thereof,  and  further 
to  amend  the  law  as  to  embezzlement,'*  proceeds  to 
enact  by  the  1st  section,  that  if  a  partner  or  one  of 
two  or  more  beneficial  owners  shall  steal,  ftc,  any 
property  of  such  co-partnership  or  such  joint  bene- 
ficial owners,  "  every  such  person  shall  be  liable  to 
be  dealt  with,  tried,  convicted,  and  punished  for  the 
same,  as  if  such  person  had  not  been  or  was  not  a 
member  of  such  co-partnership  or  one  of  such  bene- 
ficial owners."    This  enactment  is  therefore  limited 
in  words  to  the  fraudulent  partner,  and  does  not 
directly  extend  to  third  persons  who  d^  with  the 
property  though  in  collusion  witii  such  partner.    In 
order  to  reach  such  persons  either  the  law  as  to 
accessories  must  be  resorted  to,  or  it  must  be  shown 
that  the  24  &  25  Vict.  c.  96,  s.  91,  is  extended  by 
implication  to  and  to  be  read  as  incorporated  in  the 
81  &  82  Vict.  c.  116.    As  to  the  law  of  acoessories, 
we  do  not  suggest   any  doubt  Uiat  if  a  statute 
creates  a  felony  or  a  misdemeanor  it  by  implica- 
tion forbids  counselling,  aiding,  or  abetting  the 
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ofFeooe.    This  is  now  provided    for   in  language 
strongly  contrasting  with  that  of  24  &  25  Vict.  c.  96, 
8.  91,  aa  to  felony,  by  24  &  25  Vict.  c.  94,  s.  1,  that 
"  whosoever  shiQl  become  an  accessory  before  the 
fact  to  any  felony,  whether  the  same  be  a  felony  at 
common  law,  or  by  yirtae  of  any  Act  passed,  or  to 
be  passed,  may  be  indicted,  tried,  convicted,  and 
ponished  in  all  respects  as  if  he  were  a  principal 
feioD.    The  case  of   accessories  after  the  fact  is 
provided  for  in  like  prospective  terms  by  sect.  3. 
Also  as  to  misdemeanors  by  sect.  8,   "  whosoever 
shall  aid,  abet,  counsel,  or  procure  the  commission 
of  any  misdemeanor,  whether  the  same  be  a  misde- 
meanor at  common  law  or  by  any  Act  passed  or  to 
be  passed,  shall  be  liable  to  be  tried,  &c.,  as  a  prin- 
cipal offender."    And  apart  from  these  enactments, 
the  common  law  would  have  supplied  a  remedy, 
though  without  the  statutory  facilities  of  proce- 
dure.   As  already  pointed  out,  however,  the  convic- 
tion of  the  prisoner  is  not  as  of  a  simple  accessory, 
whether  before  or  after  the  fact,  and  it  cannot  be 
sustained  upon  that  footing.    The  question,  there- 
fore, depends  upon  whether  the  24*&  25  Vict.  c.  96, 
8.  91,  is  extended  by  inference  or  implication  to  the 
present  case.    If  not,  the  conviction  was  wrong, 
because  at  common  law  receivers  of  stolen  goods, 
unless  they  likewise  received  and  harboured  the 
thief,  were  guilty  of  a  bare  misdemeanor,  for  which 
they  were  liable  to  fine  and  imprisonment  (Foster's 
Crown  I<aw,  373),  and  there  could  not  be  a  convic- 
tion for  a  misdemeanor  upon  the  present  indictment 
for  felony.    The  subject  of  extending  statutes  by 
inference  to  include  cases  not  originally  contem- 
plated, is  one  which  has  given  rise  to  several  deci- 
sions, the  leading  characteristic  of  which  is  that  the 
earlier  statute  deals  with  a  genus,  within  which  a 
new  species  is  brought  by  a  subsequent  Act.    Thus 
r^oset    in    action  were    not  originally   within    the 
13  Eliz.  c  5,  against  fraudulent  conveyances,  that 
statute  being  applicable  only  to  property   which 
could  be  taken   in   execution  (^Sima  v.  Thomas^  12 
A.  &  E.  530) ;  but,  as  to  cho»es  in  action  made  sub- 
ject to  execution  by  1  &  2  Vict.  c.  110,  there  can  be 
no  doubt  that  by  the  conjoint  operation  of  that  Act 
and  the  13  Eliz.  c.  5,  such  choses  in  action  having 
become,  by  new  enactments,  a  species  of  the  genus 
property  subject  to  execution,  and  without  any  ex- 
press enactment  to  that  effect  in  the  later  statute, 
become  subject  to  the  operation  of  the  former  Act 
{Norcutt  V.  Dodd,  G.  &  P.  100 ;  Barrack  v.  McCul- 
tmtgk,  26  L.  J.  100,  Gh.^  so  that  if  the  24  &  25 
Vict.  c.  96,  s.  91,  is  to  be  read  as  a  general  enact- 
ment,   tliat   for   the   future   any   person    receiv- 
ing   goods     stolen     with     a     guilty .  knowledge 
that  they  were  stolen  should   be   liable  to  be  in- 
dicted for  felony  as  a  receiver,    the  subsequent 
statute  having  introduced  a  new  species  of  larceny, 
it  might  have  been  contended  that  the  general  pro- 
vision as  to  receiving  in  the  former  statute  was  by 
inference  extended  to  the  new  species  of  larceny. 
There  are,  however,  several  difficulties  in  the  way  of 
arriving  at  that  result  upon  the  construction  of 
24  &  25  Vict.  c.  96.    First,  the  express  words  of 
sect.  91,  "either  at  common  law  or  by  virtue  of  this 
Act;"    secondly,  the  fact  that  the   statute  as  to 
simple    accessories   does   expressly    refer  to  acts 
pari  materia  to  be  passed ;    thirdly,  the  character 
of  the  extending  enactment  31  &  32  Vict,  c  116, 
which    deals    not    so    much    with    property  of    a 
particular    species    as    with    a    class    of    persons 
whom  it  specifies,  and  against  whom  only  it  is  in 
terms  directed,  viz.,  partners  and  part  owners,  so 
that  the  effect  is  to  create  a  new  class  of  offenders ; 
fourthly,  the  rule  peculiarly  applicable  to  the  elabo- 
rate criminal  legislation  of  which  the  statutes  under 
consideration  form  a  part,  against  extending  penal 
enactments  by  construction.    This  latter  rule  may . 
be  illustrated  by  reference  to  the  statute  of  31  Eliz.' 


c.  12,  s.  5,  which  took  away  the  benefit  of  clergy 
from  an  accessory  in  horse  stealing,  upon  which  it 
was  held  that  the  enactment  extended  only  to  such 
persons  as  were  in  judgment  of  law  accessories  at 
the  time  the  Act  was  made,  namely,  accessories  at 
common  law,  and  not  to  such  as  are  made  acces- 
sories by  subsequent  statutes ;  and  therefore  a 
person  knowingly  receiving  a  stolen  horse,  though 
made  an  accessory  by  subsequent  statutes,  was 
held  not  to  be  ousted  of  the  benefit  of  clergy  by 
the  statute  of  Elizabeth  (Foster  372).  Upon  these 
grounds  we  think  the  statute  (24  &  25  Vict.  c.  96, 
s.  91),  cannot  be  extended  by  construction  so  as  to 
include  a  receiver  of  property  stolen  by  a  partner, 
so  as  to  make  such  receiver  liable  in  the  discretion 
of  the  court  to  the  graver  punishment  of  fourteen 
years'  penal  servitude  thereby  imposed,  as  the  pri- 
soner would  be  if  this  conviction  was  sustained,  a 
circumstance  which  makes  the  authority  cited  from 
Foster  especially  applicable.  The  conviction  must 
therefore  be  quashed. 

Conmction  quashed* 


Saturday,  May  7,  1870. 

(Before  Bovill,  G.  J.,  Willbs,  Byles,  and 
Hannen,  JJ.,  and  Gleasbt,  B.) 

Rbo.  V,  Ghuoo. 

Perjury — Affiliation  summons — Jurisdiction  of  justices 
—7^8  Vict.  c.  101,  «.  2. 

The  mother  of  a  bastard  child,  bom  on  the  20th  March 
1868,  applied  to-  a  justice  on  the  18M  April  1868, 
for  a  summoTis  against  the  defendant,  the  putative 
father,  under  7^8  Vict.  c.  101,  «.  2.  A  sttmmons 
was  issued  on  the  same  day,  but  never  served,  as  the 
defendant  could  not  be  found  by  the  process-server  to 
whom  the  summons  was  given.  On  the  14M  Jan. 
1870,  about  a  fortnight  after  the  mother  had  found 
out  the  defendant's  address,  she  applied  for  and 
(Stained  another  summons,  which  was  served  on  the 
defendant,  and  he  xjfppeared  thereto,  and,  being  ex- 
amined  on  oath,  committed  the  perjury  assigned: 

Held,  that  the  justices  had  jurisdiction  to  hear  the  com^ 
plaints,  although  at  the  time  of  service  of  the  sum^ 
mons  more  than  twelve  months  had  ek^sed  from  the 
birth  of  the  child, 

Gase  reserved  for  the  opinion  of  this  court  by 
Hannen,  J. 

The  prisoner  was  tried  before  me  at  the  Devon 
Spring  Assizes,  on  an  indictment  charging  him  with 
perjury  in  his  evidence  on  the  hearing  of  an  infor- 
mation and  complaint  in  bastardy  at  a  petty  sessions 
of  the  justices  for  the  peace  acting  for  the  division 
of  Braunton,  in  the  county  of  Devon,  wherein  one 
Betsy  HUl  was  the  complainant  and  the  prisoner 
was  the  defendant. 

It  was  proved  that  Betsy  Hill  was  delivered  of  a 
bastard  child  on  the  20th  March  1868,  and  that  on 
the  18th  April  1868,  she  duly  laid  an  information 
before  a  j  ustice  of  the  petty  sessional  division  in 
which  she  resided  that  the  prisoner  was  the  father 
of  such  child,  and  made  application  for  a  summons 
to  be  served  upon  the  prisoner  to  appear  and  answer 
her  complaint. 

On  this  information  a  summons  was,  on  the  18th 
April  1868,  issued  by  the  said  justice  requiring  the 
prisoner  to  appear  on  the  6th  May  1868,  to  answer 
the  complaint  of  the  said  Betsy  Hill. 

It  was  proved  by  the  police  constable  to  whom  the 
said  summons  was  given  for  the  purpose  of  serving 
it  on  the  prisoner,  that  he  inquired  for  the  prisoner 
at  his  hoiise,  but  that  he  was  not  there,  and  that  he 
made  search  for  him,  but  could  not  find  him. 

Betsy  Hill  ntated  that  the  prisoner  was  away  from 
Lis  home  at  the  time  the  summons  was  issued,  and 
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that  she  did  uot  see  the  prisoner  or  know  where  he 
was  until  about  a  fortnight  before  the  14th  Jan. 
1870,  on  which  day  she  applied  for  and  obtained 
a  summons,  calling  on  the  prisoner  to  appear  on  the 
2Dd  Feb.  1870,  to  answer  her  complaint. 
The  following  is  a  copy  of  this  summons  : 

To  William  Chagg,  of  the  parish  of  Chittlefaam-holt,  in 
the  said  county,  farmer's  son. 

Devon  to  wit.  Whereas,  application  was,  on  the  18th 
April  1868,  made  to  me,  the  undersiflrned,  one  of  Her 
Majesty's  justioes  of  the  peace  for  the  said  ooaaty,  by 
Betsy  Hill,  single  woman,  residing  at  Tawstock,  in  the  petty 
sessional  aiviaion  of  Braunton,  in  the  SHid  county,  for 
which  I  act,  who  had  then  been  deliTered  of  a  bastard  child, 
since  the  passing  of  the  Act  of  the  eighth  year  of  Her  pre- 
sent Majesty,  intituled  '*An  Act  for  the  further  Amendment 
of  the  Laws  relating  to  the  Poor  in  England,"  within  twelve 
calendar  months  hrom  the  said  18th  April  1888,  and  of 
which  bastard  child  edie  alleges  you  to  be  the  father,  for  a 
summons  to  be  served  upon  vou  to  appear  at  a  petty  session 
of  the  peace,  according  to  the  form  of  the  statute  in  such 
case  made  and  provided.  These  are,  therefore,  to  require 
vou  to  appear  at  the  petty  session  of  the  justices,  to  be 
holden  at  the  Quildhall,  Barnstaple,  in  the  said  county,  being 
the  petty  session  for  tne  division  of  Braunton,  ia  which  I 
usually  act,  on  Wednesday  the  2nd  Feb.  next,  at  twelve 
o'clock  at  noom,  to  answer  any  complaint  which  she  shall 
then  and  there  make  against  yon  touching  the  premises. 
Herein  fail  you  not. 

Given  under  my  hand,  Barnstaple,  in  the  county  afore- 
Mid,  this  14th  Jan.  1870.  James  J.  Hzers. 

This  summons  was  served  on  the  prisoner,  and 
he  appeared  in  obedience  to  it  on  the  daj  named 
thereon,  when  he  stated,  on  oath,  that  he  did  not 
know  the  said  Betsy  Hill,  and  had  never  seen  her 
before. 

It  was  objected,  on  behalf  of  the  prisoner,  that 
the  justices  had  no  jurisdiction  to  hear  the  com- 
plaint, more  than  twelve  months*  having  elapsed 
between  the  birth  of  the  child  and  the  application 
of  Betsy  Hill  for  the  summons  to  which  the  prisoner 
appeared. 

I  reserved  the  point. 

The  jury  found  the  prisoner  guilty,  and  I  sen- 
tenced him.  James  Hannem. 

Carter,  for  the  prisoner  :  The  justices  had  no 
jurisdiction  to  hear  the  complaint.  The  first  sum- 
mons was  not  proved  in  evidence.  Tiie  summons 
of  the  14th  Jan.  1870,  which  was  proved  and  is  set 
out  contains  a  false  recital.  [Welles,  J. — If  the 
putative  father  appears  before  the  magistrates,  that 
is  sufficient  to  give  them  jurisdiction  so  a«  to 
support  a  conviction  for  perjury  against  him  :  {Reg 
V.  Smithy  L.  Rep.  C.  C.  R.  110  ;  11  Cox  C.  C.  10. J 
If  it  was  a  mere  question  of  process,  that  would  be 
so.  By  the  7  &  8  Vict.  c.  101  s.  2  the  mother  of  a 
bastard  child  may  apply  within  twelve  months  from 
the  biith  for  a  summons  to  be  served  on  the  puta- 
tive father,  and  the  magistrates  are  thereupon  to 
issue  their  summons  to  him  to  appear  at  the  petty 
sessions.  The  summons  must  be  issued  and  served 
within  the  twelve  months.  [Bovill,  C.  J. — Why  so  ? 
Suppose  the  application  made  on  the  last  day  of  the 
twelve  months,  and  summons  then  issued  but  not 
served  until  the  next  day,  would  not  that  be  good  ?] 
Then  the  proceedings  would  be  all  so  continuous 
that  it  might  be  good.  In  this  case  a  service  of 
the  first  summons  might  have  been  made  ;  it  might 
have  been  left  at  the  last  place  of  abode  of  the 
putative  father :  (Beg.  v.  Damarell,  8  B.  &  S.  659.) 
The  application  must  be  made  within  twelve 
months  from  the  birth  to  give  jurisdiction  :  (Pbtts  v. 
Cambridge,  27  L.  J.  62,  M.  C.)  The  following  cases 
were  also  cited  : 

Reg.  v.  Scotton,  59  B.  493 ; 

Reg.  V.  Brovm,  1  L.  T.  Eep.  N.  S.  29 ; 

Reg.  V.  Dams,  22  L.  J.  143,  M.  C. ; 

Reg.  V.  Derry,  28  L.  J.  86,  M.  C; 

Reg.  V.  Pickford,  30  L.  J.  133,  M.  C. ; 

Reg.  V.  Lightfoot,  25  L.  J.  116,  M.  C. ; 

Reg.  V.  Tfionms,  8  L.  T.  Kop.  N.  S.  460. 

Murch^  for  the  prosecution,  was  not  called  apon. 


Botill,  C.  J.— When  the  clauses  of  the  Acts 
upon  which  this  question  depends  are  looked  at  it 
will  appear  that  the  decision  of  the  learned  judge 
at  the  trial  was  right,  and  that  this  conviction  was 
proper.  In  this  case  the  jurisdiction  of  the  msgii- 
t  ates  depends  on  this,  whether  the  application  of 
the  mother  of  the  bastard  child  for  the  summons 
against  the  putative  father  was  made  vrithin  twelve 
months  after  the  birth  of  the  child.  Upon  the  facts 
it  appears  that  the  application  was  made  within 
the  twelve  months,  and  that  a  summons  thereupon 
issued,  but  was  not  served.  The  statute  makes  a 
marked  distinction  between  the  application  and  the 
summons.  The  application  must  necessarily  be 
made  within  the  twelve  months,  and  the  magistrates 
are  required  thereupon  to  issue  a  summons  (7  &  8 
Vict,  c  101  s.  2),  but  the  summons  need  not  be 
served  within  the  twelve  months.  Indeed,  there  ii 
no  enactment  which  requires  the  summons  to  be 
served  within  any  particular  tima  If  there  were, 
the  parties  sought  to  be  charged  would  absent  them- 
selves to  avoid  service,  as  was  the  case  in  Piotts  v. 
Cumbridge.  The  subsequent  statute,  8  &  9  Vict  c  10, 
leaves  this  question  where  it  was  before.  The 
forms  given  by  that  Act  are  such  as  it  shall  be 
sufficient  to  use  to  free  the  proceedings  from 
technical  objections.  The  question  reserved  for  our 
opinion  is  concluded  by  Pottt  v.  Cumbridge,  where  it 
was  held  that  the  summons  need  not  be  served  nntil 
twelve  months  after  the  birth  of  the  child.  The 
conviction  must  therefore  be  affirmed. 

The  rest  of  the  court  concurred. 

Conviction  affirmed. 

Saturday,  June  4.  1870. 

(Before  Bovill,  C.  J-,  Willbs,   Btles,  and 
Hannem.  JJ.,  and  Clbasbt,  B.) 

Reo.  v.  William  Kat. 

Forgery  Act  (24  5-  25  Vict.  c.  98),  «.  24— A/oiifl^  a 
tvritten  request  to  pay  money  without  authority  (a.) 

A.  deposited  with  a  building  society  460^  for  two  years 
at  interest  through  the  prisoner,  who  was  aa  agent  of 
the  society.  Having  obtained  the  deposit  note  from 
A.,  who  gave  it  up  on  receinng  an  accountabie  re- 
ceipt for  5Q0Ln  being  made  up  by  the  460L  and  interest, 
the  prisoner  wrote,  without  authority,  the  JMmsg 
document :  *'  Received  of  the  S.  L.  BmkUty  Sodetg 
the  sum  of  417^  13s.  on  account  of  my  sAore, 
No.  8071,  pp.  Susey  A.,  Wm.  Kay,**  cmdobudwd 
417/.  13«.  by  means  thereof  and  giving  up  the  depwi 
note.  The  jury  having  Jound  that  by  the  custom  of 
the  society  such  documents  were  treated  asan  **  aiUko- 
rity  to  pay,"  and  as  a  ^*  warrant  to  pa^,"  and  as  a 
"  request  to  pay,**  money,  the  prisoner  was  convkted 
under  the  24  ^  25  Vict.  c.  98,  s.  24. 

Held  that  the  conviction  was  right. 
Case  reserved  for  the  opinion  of  this  court  hj 

(a)  The  24  &  25  Vict.  c.  98  (The  Tomrj  Act),  a  H 
enacts  that  whosoever,  with  latent  to  defraud,  shail  diav, 
make,  agn,  accept,  or  indorse  any  hill  of  exchange  or  pro* 
missory  note,  or  any  undertaking,  warrant,  order,  aatho- 
rity,  or  request,  for  the  payment  of  money,  or  for  the 
delivery  or  transfer  of  goods  or  dhattela,  or  of  any  MO, 
note,  or  other  security  for  money,  by  procnration  or  otha* 
wise,  for,  in  the  name,  or  on  the  aooonut  of  any  other  per- 
son, witiiont  lawful  authority  or  excuse,  or  shall  offer, 
utter,  dispose  of,  or  put  off  any  such  bill,  note,  vai^ei• 
taking,  warrant,  order,  authority,  or  reqpieet  so  dxawn, 
made,  signed,  accepted,  or  indorsed  hy  proeoratioo  or 
otherwise,  without  lawful  anthorifcy  or  excuse,  as  9So»- 
saad,  knowing  the  same  to  have  been  so  drawn,  msdc^ 
signed,  accepted,  or  indorsed  as  aforesaid,  shall  be  guillj 
of  felony,  and  being  convicted  thereof  shall  be  liaUe,  atflie 
discretion  of  the  oourt,  to  be  kept  in  penal  serritude  tat 
any  term  not  exceeding  fourteen  years,  aud  not  less  tiian 
three  years,  or  to  be  imprisoned  for  any  term  iiotexoeedii« 
two  years,  with  or  without  hard  labour,  and  with  or  wi&< 
out  solitKiy  oonflnemfmt. 
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Arthur  K.  Adams,  Esq.,  sitting  as  a  commissioner 
at  the  Spring  Assizes  1870,  on  the  Midland  Gircait 

William  Kay  was  indicted  for  feloniously  making 
by  procuration  in  the  name  of  one  Susey  Ambler,  a 
security  for  money,  to  wit4l7i.  13«.,  without  lawful 
authority  or  excuse  with  intent  to  defraud. 

In  the  second  count  he  was  charged  as  in  tho 
first  count,  except  that  it  was  stated  that  he  made 
the  security  without  the  lawful  authority  of  the 
said  Susey  Ambler. 

The  third  and  fourth  counts  were  ad  the  first  and 
second,  except  that  the  document  was  described  as 
a  "  warrant." 

The  fifth  and  sixth  counts  were  as  the  first  and 
second,  but  the  document  was  described  as  an 
"order." 

The  seventh  and  eighth  counts  were  also  as  the 
first  and  second,  but  the  document  was  described  as 
an  "  authority  for  the  payment  of  money.'* 

The  ninth  and  tenth  counts  were  also  as  the  first 
and  second,  but  the  document  was  described  as  a 
"  request  for  the  payment  of  money." 

In  ten  other  counts  the  prisoner  was  charged  with 
feloniously  signing  by  procuration  like  documents  as 
in  the  other  counts  mutatis  mutandis,  and  was  tried 
before  me  at  the  last  assizes  for  the  West  Riding  of 
Yorkshire,  at  Leeds. 

The  document  forming  the  subject  of  the  indict- 
ment, was  in  the  following  form: 

Thornton,  Oct.  1887. 

Beceived  of  the  South  Lancashire  Building  Society  tho 
sum  of  417L  ISs.  on  account  of  my  share.  No.  8071. 

pp.       Susey  Ambleb. 

4171. 13«.  Wm.  Kay. 

The  prisoner  was  the  local  agent  at  Thornton,  of  a 
society  called  "The  South  Lancashire  Permanent 
Building  Society."  The  head  office  of  which  was  at 
Manchester.  The  society  carried  on  a  large  business^ 
and  was  in  the  habit  of  taking  money  on  deposit 
for  fixed  periods  at  various  rates  of  interest,  but,  if 
circumstances  were  favourable  and  the  funds  of  the 
society  flourishing,  no  objection  was  made  to  repay 
money  lent  on  deposit  at  a  date  earlier  than  that 
originally  agreed  on,  if  the  depositor  gave  one 
month's  notice  of  an  intention  to  withdraw  the 
whole  or  a  part  of  a  deposit. 

Susey  Ambler  was  a  depositor  in  the  society,  and 
in  Aug  1866,  she  lent  to  the  society  through  the 
the  prisoner  460/.  for  two  years  at  interest,  and 
received  from  the  prisoner  a  deposit  note  for  that 
sum  signed  by  him  as  agent.  In  Aug.  1868  the 
prisoner  informed  Mrs.  Ambler  that  the  sum  of 
411  8s,  was  due  to  her  as  interest  on  her  loan  of 
460Z.  She,  however,  told  him  that  he  was  to  pay  her 
the  1/.  8s.,  and  put  the  balance,  40/.,  to  her  loan 
account ;  he  then  prouiised  to  do  so,  and  obtained 
from  her  the  receipt  he  had  given  her,  and  after- 
wards gave  her  an  accountable  receipt  for  500L  at 
interest  signed  by  him  as  agent  for  the  society. 

In  Oct.  1867  the  prisoner  sent  to  the  secretary  of 
the  society  at  Manchester  the  document  on  which 
the  indictment  was  founded,  and  at  the  same  time 
forwarded  his  monthly  statement  of  accounts,  in 
which  he  debited  himself  amongst  other  sums  with 
750/L  received  from  the  secretary,  and  credited  him- 
self amongst  other  payments  with  a  payment  to 
Susey  Ambler  (8071)  of  the  sum  of  4 17/.  ISs, 

The  secretary  of  the  society  absconded  in  1 868  or 
1869,  and  on  examination  of  the  accounts  of  tho 
society  a  large  deficit  was  discovered. 

The  present  secretary,  W.  Wadsworth,  was  called 
as  a  witness  for  the  prosecution,  and  he  proved  that 
if  a  depositor  at  a  fixed  date  wished  to  withdraw 
the  whole  or  any  part  of  his  deposit,  a  notice  of  one 
month  was  required  by  the  society's  rules,  but  he 
did  not  know  whether  or  not  that  rule  had  not  been 
frequently  dispensed  with ;  he  proved  that  it  was 
the  custom  of  the  agents  to  write  to  the  secretary 
at  Manchester  each  month,  sending  in  an  account , 


of  the  probable  withdrawals  of  money  for  which 
the  agent  had,  or  ought  to  have  had,  notice ;  and 
that  the  secretary  thereupon  sent  down  to  the  agent 
sufficient  funds  for  that  -  purpose.  He  also  proved 
that  in  the  books  of  the  society  it  appeared  that 
the  sum  of  417/.  ISs.  had  been  paid  in  Oct.  1867  to 
Susey  Ambler,  and  produced  the  receipt  before  men- 
tioned. He  stated  that  he  had  carefully  searched 
through  the  documents,  but  could  find  no  order  for 
the  payment  for  that  sum  signed  by  S.  Ambler,  or 
any  document  relating  to  that  payment  except  the 
monthly  account  and  the  receipt ;  nor  could  he  find 
any  letter  from  the  agent  giving  notice  that  Susey 
Ambler  required  a  return  of  a  portion  of  her  deposit. 
He  stated  that  receipts  were  required,  and  that  it 
was  the  duty  of  the  agents  not  to  pay  without  re- 
ceipts, and  to  forward  the  receipts  to  the  office  when 
the  sums  would  be  properly  entered  in  the  books  of 
the  society. 

He  also  proved  that  the  prisoner  was  a  director 
of  the  society  in  the  years  1868  and  1869. 

It  was  objected  on  the  part  of  the  prisoner  that 
under  the  provisions  of  the  Forgery  Gonsolidation 
Act  (24  &  25  Vict.  c.  98,  s.  24),  this  indictment 
must  fail,  for  that  the  document  produced  was  only 
a  receipt  for  money  paid,  and  that  the  word  "  re- 
ceipt "  was  not  to  be  found  in  that  section.  And 
that  it  was  clear  from  the  evidence  that  the  money 
was  paid  to  the  prisoner  by  the  secretary  before  the 
receipt  was  handed  over  by  him. 

I  declined  to  stop  the  case  on  the  authority  of 
/2w  V.  Raake,  2  Moody  G.  G.  R.  126 ;  Beg.  v.  lllige, 
1  Den  C.  G.  R.  404 ;  and  Beg,  v.  Pulhrook,  9  G.  &  P. 
37 ;  and  intimated  to  the  counsel  for  the  prisoner 
that  if  the  jury  were  of  opinion  that  by  the  custom 
of  the  society  a  document  like  that  produced  was 
treated  as  an  authority  or  request  to  pay  money, 
I  was  of  opinion  that  the  indictment  was  good. 

The  counsel  for  the  prisoner  thereupon  addressed 
the  jury,  contending  that  there  was  nothing  proved 
which  could  justify  them  in  saying  that  the 
society  had  ever  treated  such  documents  as  any- 
thing else  than  simple  receipts  for  money  previ- 
ously paid. 

I  then  summed  up  the  case,  and  told  the  jury 
that  if  they  were  of  opinion,  from  the  whole  of 
the  facts  proved,  that  the  society  had  recognised 
such  documents  as  an  order,  or  as  an  authority, 
or  as  a  request  to  pay  money,  they  should  find  the 
prisoner  gnilty,  and  that  they  might  take  into  their 
consideration  the  fact  that  in  this  case  no  order  or 
authority  or  request  from  Susey  Ambler,  or  pre- 
tending to  be  signed  by  her,  had  been  discovered 
amongst  the  papers  of  the  society. 

The  jury  returned  a  verdict  of  guilty,  saying 
that  by  the  custom  of  the  society  such  documents 
were  treated  as  an  ^*  authority  to  pay,"  and  as  a 
"warrant  to  pay,"  and  as  a  "  request  to  pay 
money,"  but  not  as  an  "  order." 

I  then  directed  a  verdict  of  guilty  on  the  counts, 
wherein  the  document  was  described  as  a 
"  warrant,"  " authority,**  or  "request,"  and  dis- 
charged the  prisoner,  on  good  bail,  to  surrender 
and  receive  judgment  at  the  next  assizes,  if  neces- 
sary. 

I  have  now  to  request  the  opinion  of  the 
Justices  of  either  Bench  and  the  Barons  of  the  Ex- 
chequer. 

Whether  under  the  circumstances  proved  at  the 
trial  the  document  in  question  can  be  held  to  be 
a  "  warrant,*'  or  an  "  authority,*'  or  a  "  request  to 
pay  money.** 

Arthur  R.  Ajdajcs, 

A  Gommissioner  of  Assize  of  tho 

Midland  Gircuit. 

No  counsel  appeared  on  either  side  to  argue. 

CW*.  ado,  wilu 


408 


MAGISTBATES'  OAS£S. 


y.C.  J.]     Attobnby-Gbnsral  v.  The  Wbbt  Hartlepool  Impboyement  Ck>]aa88iovEB8.     [V.C.  J. 


B07ILL,  C.  J. — We  are  of  opioioa  that  the  coa- 
viction  in  this  case  was  right  The  jury  found 
that  documents  such  as  that  in  question  were,  by 
the  custom  of  the  society,  treated  as  an  authority 
to  pay,  as  a  warrant  to  pay,  and  as  a  request 
to  pay  money.  We  think  there  is  no  objection 
in  law  to  its  being  so  treated.  In  AIorrtson*s 
case.  Bell  C.  C.  168 ;  8  Cox  C  C.  194,  it 
was  held,  that  a  pawnbroker's  ticket  might 
be  treated  as  a  warrant  for  the  delivery 
of  the  goods.  In  Aiien  v.  The  Sun  Fire  and 
JU/e  Aesurance  Company^  9  C.  B.  574,  it  was 
held,  that  a  credit  note  signed  by  the  directors 
and  addressed  to  the  cashier  of  a  company,  might 
be  declared  upon  as  a  promissory  note  of  the  com* 
pany .  And  we  think  that  the  document  in  this  case 
might  properly  be  described  as  a  warrant,  an  au- 
thority, or  a  request  to  pay  money»  and  that  the 
conviction  must  be  affirmed. 

Conviction  affirmed, 


V.  C.  JAMES'S  COTJBT. 

Reported  by  the  Hon.  Robbbt  Bim.BB,  B«rrister-at.LAw. 

Thursday,  April  21,  1870. 

Attorkbt-Genbral    v.  The  Wbbt   Hartlepool 
Improybmemt  Commissioners. 

West  Hartlepool  Improvement  Act  }H5i^ Application 
of  rates  to  promoting  Bill  through  Parliament — In- 
junction to  restrain —  Costs, 

Where  commissioners  were  empowered  to  do  "  all  acts^ 
matters,  and  things  for  promoting  the  health,  comfort, 
and  convenience  of  the  inhahitants,"  and  for  that 
purpose  applied  the  rates  of  the  town  to  the  promotion 
of  a  Bill  through  Parliament : 

Held,  that  the  words  of  the  Act  did  not  authorise  such 
expenditure,  and  that  the  defendants  must  pay  the 
costs. 

This  was  an  information  at  the  relation  of  William 
Saddler,  William  Metcalf  Meredith,  and  John 
Wood,  ratepayers  of  the  Improvement  Commis- 
sioners' district  of  West  Hartlepool,  whereby  they 
sought  to  restrain  the  defendants  from  ex])ending 
the  rates  and  funds  under  ttieir  control,  in  pay- 
ment of  the  costs  and  expenses  incurred  or  to  be  in- 
curred by  them  in  the  promotion  of  a  Bill  in  Parlia- 
ment, intituled  "A  Bill  for  extending  the  limits  of 
the  district  under  the  authority  of  the  West  Hartle- 
pool Improvement  Commissioners,  and  for  making 
better  provision  for  the  improvement  and  govern- 
ment of  the  exti'nded  district,  and  for  other  pur- 
poses,'' and  that  the  defendants  should  pay  the  costs 
of  the  suit,  but  not  out  of  any  rates  levied  or  to  be 
levied  by  them,  for  the  public  purposes  of  the  dis- 
trict. 

The  commission  under  which  the  defendants  acted 
was  established  and  its  district  defined  by  "The 
West  Hartlepool  Improvement  Act  1854,"  which, 
among  other  things,  enacted  that  the  number  of 
the  commissioners  should  be  twelve,  and  then,  after 
reciting  the  various  powers  conferred  on  them,  pro- 
ceed to  state  that  "  they  (the  commissioners)  shall 
and  may  do  all  acts,  matters,  and  things,  for  pro- 
moting the  health,  comfort,  and  convenience  of  the 
Inhabitants  of  the  said  town  and  township  within  the 
limits  of  this  Act  as  they  may  deem  or  consider 
necessary,  and  for  that  purpose  may  exercise  all  the 
powers  vested  in  them  by  this  Act  and  the  Acts 
incorporated  herewith." 

Subsequently  to  May  1859  the  commissioners 
adopted  the  Local  Government  Act  1858,  and 
became  a  local  board  under  that  Act. 

In  December  18G9  the  defendants  caused  the  Bill 
now  complained  of  to  be  introduced  into  Parliament, 
by  which  they  sought  to  acquire  additional  powers, 


and  to  extend  **  The  Improvement  Act  1854"  so  at 
to  comprise  a  further  portion  of  the  township  ol 
Stranton,  and  a  portion  of  the  township  of  Seaton 
Carew,  and  that  they  (the  commissioners)  should  be 
authorised  to  borrow  further  sums  for  the  par- 
poses  of  this  Act. 

The  commissioners  incurred  large  expenses  in 
promoting  this  BiU  in  Parliament,  and  the  relaUws 
who  were  ratepayers  of  the  district  under  the  juris- 
diction of  the  commissioners  ascertained  for  the 
first  time  on  the  9th  March  1870  that  the  defen- 
dants applied  the  rates  levied  by  them  under  their 
statutory  powers,  in  payment  of  the  costs  incurred 
by  them  in  the  promotion  of  the  Bill,  and  the  in- 
fonnation  charged  that  the  commissioners  intended 
to  expend  further  sums  of  money  in  the  promotion 
of  the  Bill,  and  in  paying  the  costs  and  expenses  of 
certain  opponents  of  the  Bill  on  the  condition  «! 
their  withdrawing  their  opposition  to  the  measure. 
The  relators  stated  that  all  the  rates  and  foods 
under  the  control  of  the  commissioners  were  appli- 
cable pursuant  to  the  Act  under  which  they  were 
levied  only  to  certain  specific  public  purposes  of 
which  the  promotion  of  this  Bill  was  not  one, 
that,  therefore,  the  payment  of  these  expenses 
out  of  the  rates  was  unauthorised  and  illegal,  and 
prejudicial  to  the  interests  of  the  raxeyayers. 

E,  E.  Kay,  Q.  C.  and  W,  H,  BagshaMoe,  in  support 
of  the  information,  cited  Attorney-General  v.  An^m 
(the  J^orthampton  case),  2  M.  &  G.  225,  where, 
although  it  was  admitted  that  the  Act  of  Parlia- 
ment for  which  the  commissioners  were  applying 
would  be  very  beneficial  to  the  inhabitants  (rf 
Southampton,  an  injunction  was  granted  against 
the  commissioners  expending  the  money  raised 
under  an  old  Act  in  promoting  a  new  one : 

Attorney  •  General   v.    Corporation   of  Norunch, 

2  Myl.  &  Cr.  406;  21  L.  J.  139  ; 
Attorney -General  v.  Eastlake,  11  Hare  205 ; 
Attorney^-  General   v.    Corporation    of    Wigan, 
23  L.  T.  Bep.  43. 

R.  P.  Amphlett,  Q.  C.  and  W.  W.  Karslake,  for  the 
defendants. — In  the  cases  cited  the  rates  were  for 
specific  object?,  and  did  not  extend  to  promoting  a 
Bill  through  Parliament  In  this  case  the  new  dis- 
trict is  a  nuisance  to  the  old  one.  The  Government 
inspectors  reported  that  it  would  be  better  for  both 
that  there  should  be  only  one  district,  and  it  is  not 
disputed  that  it  would  he  for  the  benefit  of  the  oM 
town.  The  words  of  the  Act  are  suiBcient  to 
authorise  what  has  been  done.  [The  Vicb- 
Chakcbllor. — ^The  Act  does  not  authorise  you  to 
apply  to  Parliament  for  a  Bill.  The  commissionefB 
cannot  apply  the  rates  to  the  promotion  of  a  BiU 
through  Parliament.]  If  we  are  wrong,  and  do  not 
get  the  Act  passed,  we  shall  have  to  pay  back  the 
moneys : 

Attomey-GenerdlY.  Corporation  of  Wigan, 23 L.  T. 
Bep.  43; 

Bright  v.  NoHh,  2  Fh.  216. 

The  Vicb-Chamcbllor,  without  hearing  a  reply, 
said  :  I  am  of  opinion  that  this  case  is  really 
governed  by  the  cases  of  the  Attorney- General  v. 
Andrews  and  Attornejf- General  v.  Easuake.  It  is 
impossible  to  draw,  for  any  effectual  purpose,  any 
distinction  between  those  cases  and  the  present  one. 
Mr.  Amphlett  has  pressed  upon  me  the  words  of  the 
Act  of  Parliament,  **  And  shall  and  may  do  all 
acts,  matters,  and  things  for  promoting  the  health, 
comfort,  and  convenience  of  the  inhabitants,  and 
for  that  purpose  may  exercise  all  the  powers  vested 
in  them  by  this  Act."  But  it  appears  to  me  that^ 
supposing  this  Act  had  been  passed  even  years 
before  those  cases,  it  would  be  a  very  strained 
construction  indeed  upon  those  words,  **  the  appli- 
eation  of  trust  funds   by  trustees^"  to  say  that 
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vhere  trustees  are  to  be  sarvejors  of  the  high- 
vajs,  to  do  acts,  matters,  and  things,  for  promoting 
the  health,  comfort,  and  conrenience  of  the  inhabi- 
taota,  and    to    exercise   certain  powers   given  in 
certain  cases  for  that  purpose,  that  that  woiUd  implj 
that  thej  were  to  do  all  acts,  matters,  and  things, 
iaclodiflg,  if  necessary,  the  application  to  Parlm- 
mentfor  an  enlargement  or  alteration  of  the  powers 
thereby  assigned   to  them  ;    I  mean  if   this  had 
taken  place  before  those  cases ;  but  of  course  one 
must  read  this  with  the  light  of  those  cases  at  the 
time  the  Act  was  passed,  and  at  the  time  this  Act 
was  passed  the  Legislature,  I  presume,  knew,  at 
Ittut  all  parties  must  be  supposed  to  have  known, 
that  those  cases  had  decided  that  as  a  general 
role  these  bodies  were  not  authorised   to  apply 
to  Parliament  for  new  Acts    of    Parliament— to 
apply,  that  is,   in  the   sense  of  using  the  trust 
fands  entrusted  to  them  for  that  purpose,   if  it  had 
been  meant  to  have  given  them  thftt  power  with 
njgard  to  these  decisions,  the  proper  course  would 
have  been  to  have  followed  the  advice  given  by 
Wood,  v.  C,  and  to  have  had  those  words  put  into 
the  Act  of  Parliament,  as  he  said  in  the  Attorney' 
General  v.  JEaatlake,  ^*  including,  if  necessary,  the 
power  of  applying  to  Parliament."    That  was  the 
answer  which  he  gave  to  an  argnunent  of  mine, 
which  I  thought  was  a  reductio  ad  absurdum  of  the 
old  cases.    I  said  if  there  was  a  slip  in  the  Act  of 
Parliament,  they  could  not  go  and  remedy  that.  He 
admitted  that  would  be  the  result  of  the  decisions ; 
they  could  not  have  gone  to  Parliament  to  remove  the 
slip.    Then  I  am  bound  to  say  that,  upon  considera^ 
tion  of  these  things,  I  do  not  entertain  any  doubt 
that  the  decisions  in  the  cases  are  very  wholesome ; 
because  one  cannot  but  feel  that  if  there  were  an  un- 
limited power  for  bodies  of    this  kind  to   apply 
whenever  they   thought  fit  to  Parliament  at  the 
expense    of    their    constituents,    one    can   easily 
see  there   would   be   a  great  deal  of    that    kind 
of  professional  business  got  up  which  would   be 
done  at  the  expense  of  the  ratepayers;   and  it  is 
much  better,  as  it  seems  to  me,  that  persons  who  do 
seek  to  obtain  Parliamentary  powers  should  do  it  at 
the  risk  of  satisfying  Parliament  it  is  right ;  and 
when  they  satisfy  Parliament  it  is  right  Parlia- 
ment always  takes  care  to  provide  them  with  the 
funds  for  having  done  that  which  is  right.  Therefore 
I  do  not  wish  to  be  understoood  as  throwing  the 
slightest  doubt  upon  the  propriety  of  the  decisions 
in  these  cases.    Mr.  Amphlett  suggested  that  there 
are  powers  here  of  applying  to  the  Court  of  Quarter 
Sessions,  and  I  presume  there  would  be  the  power 
of  ai^lying  to  have  the  rate  quashed ;  I  presume 
they  could  go  to  the  Court  of  Queen's  Bench  by 
certiorari,  if  necessary,  to  restrain  an  illegal  act. 
But  the  insufficiency  of  those  remedies  seems  to 
me  to  be  abundantly  demoustrated  by  what    has 
taken  place  here,  because,  having  no  power  to  levy 
a  rate  except  for  certain  purposes  which  are  to  be 
specified  beforehand,    and    there   having   been  no 
estimate  and  no  specification  of  any  expenditure  to 
be  incurred  in  applying  to  Parliament,  some  one 
or  other  of  these  persons  has  been  able  to  make 
an  expenditure  of   upwards  of  600/.  for  the  very 
purpose  of  this   Act  of   Parliament.    It  seems  to 
me  that  that  shows  the  necessity  of  applying  to  this 
court,  and  of  the  court  retaining  jurisdiction,  which 
I  think  it  can  quite  as  satisfactorily  exercise  as  the 
Court  of  Quarter  Sessions   would  be  able    to  do. 
Therefore  the  injunction  will  be  as  prayed. 


Solicitors  for  the  relators,  Van  Sandau,  Cumining, 
and  Sonsj  for  Beik,  Middlesbrough. 

Solicitor  for  the  defendants,  Crowdy,  for  W,  W, 
Bruntouy  West  Hartlepool. 


COUBT  OF   aXTEElTS  BENOH. 

Reported  by  T.  W.  SAuaroEBs  and  J.  Shobtt,  Ssqfb., 
BarristerB-at>LAW. 


ITiursdca/,  May  12,  1870. 

The  West  London  Extension  Railway  Com- 
pany   (apps.)    V,   The  Assessment  Committee 

OF  THE  FuLHAM  UniON  AND  THE  OVERSEEBS  OF 
THE  POOE  OF  THE  PaRIBH  OF  FuLHAM  (rcsps.) 

Order  of  reference  ^12  ^13  Vict,  c.  45 — Award — 

CosU. 

By  sect,  \^of\2&'  13  Vict.  c.  46,  it  is  enacted  that 
"  it  shall  be  lawful  for  any  court  of  general  or  quarter 
sessions  of  the  peace  before  which  any  appeal  ,  ,  ,  shall 
be  brought^  to  order,  with  the  consent  of  the  parties,  ,  .  . 
that  the  matter  or  matters  of  such  appeal  be  referred 
to  arbitration  to  such  person  or  persons,  and  in  such 
manner  and  on  such  terms,  as  the  said  court  shad  think 
reasonable  and  proper," 

An  appeal  having  been  entered  at  sessions  against  an 
assessment  for  the  relief  of  the  poor,  the  sessions 
ordered  that  the  **  matter  in  (tiapute  should  be  referred 
to  arbitration.  The  order  of  reference  was  silent  as 
to  costs.  The  arbitrator  made  his  award,  and  ordered 
^^that  the  said  appeal  be  dismissed,  and  that  the 
appellants  do  pay  to  the  respondents  their  costs  of  the 
said  appeaL" 

Held,  that  although  it  was  in  the  power  oj  the  justices  at 
quarter  sessions  to  have  conferred  upon  the  arbitrator 
an  authority  to  award  costs,  yet  theu  had  not  given  him 
such  authority  by  ordering  only  thcU  the  ^^  mailer  in 
dispute"  should  be  referred.  The  arbitrator  had 
therefore  exceeded  his  power,  and  the  award  must  be 
sent  back  to  him  to  be  amended. 

Rule  calling  on  the  respondents  to  show  cause 
why  an  award  should  not  be  set  aside  or  be  referred 
bade  to  the  arbitrator  on  the  ground  that  he  bad  no 
power  to  award  costs. 

The  West  London  Extension  Railway  Company 
having  appealed  to  quarter  sessions  against  a  rate  or 
assessment  made  for  the  relief  of  the  poor  of  the 
parish  of  Fulham,  the  sessions,  by  consent,  referred 
the  consideration  of  the  matter  in  dispute  to  an 
arbitrator,  under  12  &  13  Vict.  c.  45  (Baines'  Act), 
s.  13.  The  material  part  of  the  order  of  reference 
was  as  follows :— '*It  is  further  ordered,  by  and  with 
the  consent  of  counsel  on  both  sides,  that  the  matter 
in  dispute  between  the  appellants  and  respondents 
herein  shall  be  referred  to  John  Gray,  Esq.  .  .  . 
to  inquire  into  and  arbitrate  thereon,  the  said 
several  parties  agreeing  and  consenting  to  abide  the 
report  of  such  his  arbitration ;  and  that  an  order  in 
concurrence  therewith  should  be  drawn  up  accord- 
ingly. And  it  is  further  ordered  that  notice  in  the 
meantime  be  given  unto  the  assessment  committee . 
of  the  Fulham  Union,  and  the  churchwardens  and 
overseers  of  the  poor,  that  they  and  all  persons  con- 
cerned do  attend  the  court  at  the  said  Guildhall  at 
Westminster  on  Friday,  the  30th  April  next  .  .  . 
to  hear  and  abide  by  the  judgment  and  determina- 
tion of  the  said  court  touching  the  said  appeal.*' 

.In  the  order  of  reference  no  mention  of  costs  was 

made.    The  arbitrator  heard  the  case,  and  made  his 

award,  which  concluded  in  these  terms,  viz. : — 

Now  I  do  make  my  award  of  and  aooordinff  to  the  pze- 
mises  aa  follows :— I  do  award  and  order  that  the  said  appeal 
be  dismiBsed,  and  that  the  appellants  do  pay  to  tJbe  xe- 
spondents  their  coets  of  the  said  appeal,  to  be  taxed  by  a 
proper  officer  of  the  ooort  of  quarter  sessiona  in  the  unial 
manner. 

Buddleston,  Q.  C,  and  Murphy  showed  cause.    It 

is  contended  by  the  other  side  that  as  the  order  of 

reference  is  silent  as  to  costs,  the  umpire  bad  do 

power  to  award  them.    The  question  here  is  whether 

,  this  is  a  xefeceace  under  the  Idth  seotLon  of  Balnea' 
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Act  (12  &  13  Vict.  c.  45),  or  whether  it  is  merely  a 
reference  by  the  court  nnder  the  power  which  it 
always  had,  not  to  delegate  its  authority,  but  to 
order  a  previous  adjustment  by  consent  of  the 
parties  to  be  determined  finally  by  the  courL  If 
the  reference  was  under  Baines'  Act  there  would  be 
no  necessity  to  adjourn  the  appeal,  for  sect.  18,  after 
giving  a  power  of  referring  matters  of  appeal  to 
arbitration,  enacts  that  ^*  the  award  of  the  arbitra- 
tor .  .  .  may  on  motion  by  either  party  at  the 
sessions  next  or  next  but  one  after  such  award  .  .  . 
shall  have  been  finally  made  and  published,  or  after 
the  decision  of  the  Court  of  Queen's  Bench  on  any 
motion  for  setting  aside  the  same,  be  entered  as 
the  judgment  of  the  court  of  general  or  quarter 
sessions  in  the  appeal,  and  shall  be  as  biudiug  and 
effectual  to  all  intents  as  if  given  by  the  said  court." 
They  make  the  order  of  reference  with  the  consent 
of  ibe  parties,  and  the  award  is  entered  as  the 
judgment  of  the  court  —  a  mere  ministerial 
act.  The  court  say  they  adjourn  the  hearing 
and  determining  the  matter  of  the  appeal,  but 
refer  the  matter  in  dispute.  The  words  **  matter 
in  dispute"  mean  something  more  than  the  hear- 
ing of  the  appeal,  they  mean  the  hearing  of  the 
appeal  and  the  question  of  costs.  They  adjourn 
the  question  of  appeal,  but  refer  the  whole  question 
over  which  they  have  jurisdiction,  viz.,  the  appeal 
and  the  costs,  to  the  determination  of  the  arbitrator. 
This  is  analogous  to  the  ordinary  case  of  a  reference. 
In  the  text  books  it  is  laid  down  that  where  in  an 
order  of  reference  nothing  is  said  about  costs,  the 
arbitrator  has  implied  authority  to  deal  with  that 
subject,  although  no  power  to  deal  with  the  costs  of 
the  award : 

Watson  on  Awards,  p.  123 ; 

Bussell  on  Awards,  5th  edit.,  p.  359. 

So  here,  when  the  quarter  sessions  adjourns  the 
hearing  of  the  appeal,  but  refers  to  an  arbitrator 
the  matter  in  dispute,  tliey  include  not  only  the 
hearing  of  the  appeal,  but  the  costs  which  are  a 
matter  in  dispute :  {Firth  v.  Robinson,  1  B.  &  C.  277.) 
[CoGKBUiiN,  C.  J. — In  that  case  the  cause  and  aU 
matters  in  difference  were  referred,  but  here,  the 
cause  and  the  **  matter  in  dispute"  only.]  In  Roe  d. 
Wood  v.  Doty  2  Term  Rep.  644  it  was  held  that  an 
arbitrator  may  award  costs  without  any  express 
authority  for  that  purpose.  [Cogkbdrn,  C.  tf.  re- 
ferred to  Reg.  V.  Ihe  Justices  of  the  West  Riding  of 
Yorkshire,  12  L.  T.  Rep.  N.  S.  380,  580; 
6  B.  &  S.  531.]  When  the  court  delegates  the 
'*  matter  in  dispute,"  it  delegates  all  its  power. 
[Mbllob,  J. — That  is  just  my  difficulty.  Do  not 
the  terms  of  the  order  mean  that  the  sessions  keep 
to  themselves  the  final  judgment  as  to  the  costs 
of  the  appeal  ?  Blacks orn,  J. — Suppose  a  cause 
referred  simpliciter  without  anything  said  about 
costs ;  do  not  the  costs  follow  the  verdict,  whether 
the  arbitrator  says  anything  about  them  or  not? 
Under  the  13th  section  of  Baines*  Act,  the  sessions 
might  well  have  said  the  costs  shbuld  be  determined 
by  the  arbitrator,  but  they  abstain  from  saying  that 
in  their  order  of  reference:  {Leggo  v.  Young,  16 
C.  B.  626.)  Mellos,  J.,  cited  Reg.  v.  The  Justices 
of  Staffordshire,  7  E.  &  B.  935.]  There  is  a  distinc- 
tion between  the  state  of  things  at  the  time  of 
the  appeal  to  quarter  sessions  and  afterwards.  At 
the  time  the  quarter  sessions  came  to  make  the 
order,  costs  had  been  incurred  to  a  considerable 
amount,  and  there  was  a  substantial  question  of  law. 
In  addition  to  that,  further  costs  have  to  be  incurred, 
and  thereupon  the  quarter  sessions  direct  *-  that  the 
matter  in  dispute  between  the  appellants  and  re- 
spondents herein  shall  be  referred."  Does  the 
analogy  to  n  case  referred  at  Nisi  Prius  hold  or 
not?  The  grounds  of  appeal  to  quarter  sessions  are 
like  pleadings.  [Cockbubn,  C.  J.  —  Is  not  the 
difference  tbds,  that  in  the  case  of  a  cause  referred, 


if  one  party  obtains  a  verdict,  he  is  victor,  and  gets 
costs;  but  does  not  the  Act  here  make  tbii 
distinction,  that  it  does  not  make  costs  depend  on 
success,  but  leaves  them  in  the  discretion  of  the  oourt? 
Blackbubn,  J.,  referred  to  BeU  v.  Fosteithwaite, 
5  E.  &  B.  695,  deciding  that  '<  an  arbitrator  ap- 
pointed under  the  Common  Law  Procedure  Act 
1854,  s.  3,  has  no  power  over  the  costs  either  of  the 
cause,  reference,  or  award,  unless  the  rule  or  order 
appointing  the  arbitrator  gives  it  to  him  ;  and  where 
the  rule  .is  silent,  the  successful  party  under  such  a 
reference  can  have  no  costs.  But  in  a  case  where  it 
appeared  that  the  parties  had  drawn  up  the  rule  is 
a  general  form  under  the  mistaken  belief  that, 
nothing  being  said,  the  costs  would  abide  the  event^ 
the  court,  after  the  award  had  been  published, 
amended  the  rule  of  reference,  so  as  to  make  it 
express  the  intention  of  the  court."  Is  not  that  a 
strong  ease  against  you  ?]  It  certainly  is,  bat  in 
that  case  the  other  decisions  were  not  referred  to. 
[Mellor,  J. — As  Lord  Campbell  suggests,  the  next 
Court  of  Quarter  Sessions  may  be  differently  coo- 
stituted.  Cockbubn,  C.  J.  —  And  yet  have  to 
decide  the  question  of  costs  on  the  merits,  whereai 
the  justices  at  the  next  quarter  sessions,  being 
different,  are  not  in  the  same  position  t^  those  at 
the  former  court  to  determine  the  costs.] 

Fieid,  Q.  C.  and  Carter,  for  the  appellant,  were 
not  called  upon  to  support  the  rule. 

Cockbubn,  C.  J. — ^The  rule  must,  I  think,  be 
made  absolute  on  the  ground  that  all  that  is  referred 
by  the  justices  at  quarter  sessions  to  the  arbitrator, 
is  a  power  of  deciding  the  matter  in  dispute  between 
the  parties  to  the  appeal.  Now  if  the  decision  of 
the  matter  in  dispute  had  necessarily  come  again 
before  the  quarter  sessions  to  which  the  appeal  wis, 
I  should  have  been  disposed  to  think  that,  in  refer- 
ring the  matter  in  dispute  to  the  arbitrator,  they 
referred  inf erentially  the  power  to  award  costs ;  bat 
it  appears  that  the  right  to  costs  was  not  the  necei- 
sary  consequence  of  success  in  the  appeal,  for  hj 
the  Act  of  Parliament  the  power  to  grant  costs  bj 
the  court  of  quarter  sessions  is  discretionsiy. 
Therefore  it  does  not  follow  that  because  the  matter 
in  dispute  is  decided  one  way  or  another  the  coeti 
are  to  abide  the  event ;  and  I  take  it  that,  where  the 
power  to  award  costs  is  discretionary,  in  order  to 
give  an  arbitrator  to  whom  the  matter  in  dispute  is 
referred  authority  to  give  costs  there  must  be  a 
power  to  exercise  a  discretionary  authority.  Here 
the  order  of  quarter  sessions  is  silent  as  to  costs. 
The  cases  of  BeU  v.  Fosteithwaite,  as  well  ss  Btg 
V.  Justices  of  West  Riding  of  Yorkshire,  contain  a 
point  which  is  much  like  the  present  one,  aitbongii 
not  exactly  the  same.  I  ground  my  decision  on 
this,  viz.,  that  it  is  discretionary  in  the  quarter 
sessions  to  give  costs  or  not  to  give  them,  ootinth- 
standing  they  decided  the  appeal  either  way,  aod 
that  power  was  not  in  the  terms  of  the  order  for 
reference  given  to  the  arbitrator. 

Blackbubn,  J. — I  am  of  the  same  opinion.  The 
quarter  sessions,  when  sitting  on  appeal  In  so 
ordinary  matter,  can  give  costs  at  their  discretion, 
and  thoy  have  to  decide  whether  costs  are  to  be 
allowed  or  not.  Then  by  Baines'  Act  (12  &  IS 
Vict.  c.  45)  s.  13,  it  is  enacted  that  *'  it  shsU  be 
lawful  for  any  court  of  general  or  quarter  sessioni 
of  the  peace  before  which  any  appeal  .  .  .  shall 
be  brought  to  order  with  the  consent  of  Uie  par- 
ties .  .  .  that  the  matter  or  matters  of  such 
appeal  be  referred  to  arbitration  to  such  person  or 
persons,  and  in  such  manner  and  on  such  terma,  as 
the  said  court  shall  think  reasonable  and  proper." 
Under  that  section  I  have  no  doubt  in  my  mind, 
and  there  is  none,  that  the  quarter  sessions  might 
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make  mn  order  awarding  in  terms  either  that  the 
0(Mt8  of  the  appeal  should  abide  the  award,  or 
th&t  the  costs  of  the  appeal  should  be  in  the  dis- 
cretion of  the  arbitrator;  either  the  one  or  the 
other  they  might  do.  Then  comes  the  question, 
have  they  referried  it  in  these  terms :  **  it  is  further 
ordered  by  and  with  the  consent  of  counsel  on  both 
sides  that  the  matter  in  dispute  between  the  appel- 
lants and  respondents  herein  shall  be  referred 
to  John  Gray,  Esq.,  ...  to  inquire  into  and 
arbiti  ate  thereon,  the  said  several  parties  agreeing 
and  consenting  to  abide  the  report  of  such  his  arbi- 
tration ?  **  On  that,  can  it  be  said  the  quarter  ses- 
sions referred  it  to  the  arbitrator  to  give  these  costs, 
wh^«  it  was  in  the  power  of  the  quarter  sessions 
to  say  "he  should  decide  it."  They  have  used 
these  words,  out  of  which  I  cannot  gather,  even  in 
a  case  where  the  costs  would  follow  the  event,  an 
authority  to  the  arbitrator  to  award  them.  Very 
similar  words  are  made  use  of  in  Bed  v.  Poatelihwaiu 
{sup,).  There  the  arbitrator  was  appointed  under 
the  Common  Law  Procedure  Act  1854,  s.  8,  in  which 
the  word  "  costs  **  is  expressly  named,  whereas  in 
Baines*  Act  the  words  are  merely  general.  In  the 
above  mentioned  case  a  rule  had  b^n  drawn  up  by 
mistake  and  was  entirely  silent  as  to  costs,  the  par- 
ties supposing  the  costs  would  abide  the  event,  and 
this  court  amended  the  rule  by  adding  that  the 
costs  should  abide  the  event.  I  think  this  is  a 
stronger  case,  and  we  cannot  say  that  the  quarter 
sessions  gave  power  to  the  arbitrator  to  give  costs. 
,  That  being  so,  he  has  added  something  to  his  award 
which  he  ought  not  to  have  done.  1  think,  there- 
fore, the  award  should  be  sent  back  to  him. 

Mbllob,  J. — I  entirely  agree  in  the  conclusion  at 
which  the  court  has  arrived.  It  is  clear  it  must 
be  conceded  that  the  quarter  sessions  have  power  to 
refer  the  question  of  costs.  In  many  sessions  it  is 
even  the  rule  not  to  give  costs  and  let  parties  go 
without.  There  are  matters  in  which  references 
are  without  costs,  and  I  am  by  no  means  sure  ihat 
in  this  case  it  was  not  the  intention  of  the  parties 
that  the  reference  should  be  without  costs.  If  a 
power  over  them  was  to  be  given  to  the  arbitrator, 
it  should  have  been  so  stated.  The  psrties  may 
consent  to  his  determining  the  question  of  costs,  or 
may  not  consent,  and  it  appears  to  me  that,  so  far  as 
can  be  ascertained  from  the  order  of  reference,  they 
have  not  done  so. 

Ride  absolute. 

Attorney  for  appellants,  FT.  Heggerty, 
Attorney  for  respondents,  J,  Auey  Jonee, 


Sattirdagy  May  28,  1870. 

Bbg.  v.  Thb  Commissioners  of   Sbwbrs  of  the 
Citt  of  London  ;  Ex  parte  Brass. 

The  City  of  London  ISewers  Act  1818— Poioers  of  the 
Commissioners  to  grant  licences  to  erect  hoardings^  ^c. 
—  Conditions  and  duration  of  licences. 

7%«  Commissioners  of  Sewers  of  the  city  of  London  have 
powers  under  the  City  of  London  Setoers  Act  1848  to 
grant  a  licence  to  any  person  who  is  about  to  build  or 
pull  down  any  houssy  wall,  ^c,  to  erect  a  hoard  or 
fence,  which  ucence  is  to  state  the  name  of  the  street 
in  whiclij  and  the  purpose  for  whichy  il  is  to  be 
made  and  the  time  for  which  it  is  to  be  per- 
mitted to  continue ;  and  for  every  such  licence  a  fee 
is  to  be  paid  to  them  according  to  a  scale  to  be 
prepared  by  themy  to  be  regulated  with  rejerence  to 
the  space  oj  ground  to  be  endosed,  and  the  length  of 
titnefor  which  it  is  to  continuey  not  in  any  case  exceed- 
ing 10/. 

A.  B,  having  contracted  to  erect  a  large  building  (the 


new  no8t'office)y  which  would  take  two  years  in  its 
erection,  appliid  to  the  commissioners  Jor  a  licence  to 
erect  a  hoarding  to  enclose  the  space^  which  hoarding 
would  run  into  four  streets.  The  commissioners  refused 
to  grant  a  licence,  except  upon  the  terms  that  there 
should  be  a  distinct  licence  Jor  the  hoarding  in  each  of 
the  four  streets,  that  it  should  continue  for  two  months, 
that  a  fee  of  \QL  should  be  paid  for  each  licence, 
and  that  no  placards  or  other  matericUs  for  advertising 
should  be  placed  against  the  said  hoard : 

Held,  first,  that  the  commissioners  ought  not  to  have  re-- 
quired  four  licences  for  the  hoardingy  but  only  one  Ucence, 
Secondlyy  that  th&f  ought  not  to  heme  limited  the 
duration  of  the  licence  to  two  monthsy  but  should  have 
granted  the  licence  for  such  a  length  of  time  as  would 
be  reasonably  requisite  for  the  erection  of  the  building. 
And  thirdlyy  that  they  had  no  right  to  impose  the  con- 
dition that  no  placardsy  ^.,  should  be  placed  against 
the  said  hoard. 

Mellishy  0,0.  (Raymond  with  him),  moved  on 
behalf  of  Mr.  William  Brass,  for  a  rule  calling  upon 
the  Commissioners  of  Sewers  of  the  City  of  London 
to  show  cause  why  a  writ  of  manelamus  should  not 
issue  to  compel  them  to  grant  to  him,  under  and 
according  to  the  terms  and  provisions  of  the  City  of 
London  Sewers  Act  1848,  a  licence  to  erect  and  set 
up  a  hoard  or  fence  around  the  site  of  the  new 
post  office,  situate  in  St.  Martins-le-Grand,  in  the 
City  of  London,  abutting  on  the  north  on  Angel- 
street,  on  the  south  on  Newgate-street,  on  the  east 
on  the  street  known  as  St.  Martins-le-Grand  afore- 
said, and  on  the  west  on  Bath-street,  all  in  the  City 
of  Loudon. 

The  affidavit  of  Mr.  Brass,  upon  which  the  appli- 
cation was  founded,  discloseid  all  the  facts  of  the 
case,  and  was  as  follows  : — 

1.  On  or  aboat  the  6th  Deo.  1860, 1  entered  into  a  con- 
tract, bearing  date  on  that  day,  with  { he  first  commissioner 
of  Her  Msuesty's  works  aad  public  buildings  for  and  on  be* 
half  of  the  Queen's  most  excellent  Majesty,  for  the  erection 
of  a  new  post-offloe  in  St.  Martin's-le-Qrand  in  the  city  of 
London,  which  oontraot  was  entered  into  under  the  powers 
and  provisions  of  the  Post-office  Extension  Act  1865. 

2.  After  the  execution  of  that  ooutmot  the  first  oom- 
missioner  deliTcred  to  me  possesdion  of  the  site  upon  which 
the  new  post-office  was  to  be  erected  bv  me. 

a.  That  site  abate  on  the  north  on  Angel-street,  on  the 
south  on  Newgate-street,  on  the  east  on  the  street  kniwn 
as  St.  Martin's-le-Orand,  and  on  the  west  on  Bath  street. 
It  is  one  undivided  piece  of  ground,  and  contains  about 
45,000  square  feet. 

4.  The  new  post-office  to  be  erected  by  me  is  a  very  large 
building,  and  it  is  by  the  said  contract  stipulated  that  it 
shall  be  completed  by  the  31st  Dec.  1871. 

5.  The  site  of  the  building  being  within  the  Jurisdiction 
of  the  Commissioners  of  Sewers  of  the  City  of  London,  I, 
on  the  28th  Jan.  last,  applied  to  them  for  a  licence, 
as  required  by  the  City  of  London  Sewers  Act  1848,  to 
erect  and  set  up  a  hoard  or  fence  on  each  of  the  before- 
mentioned  streets,  round  the  before-mentioned  sltoj  in 
order  to  enclose  the  same  in  accordance  with  the  provisions 
in  that  behalf  of  the  City  of  London  Sewers  Act  1848. 

6.  The  commissioners  refused  and  still  refuse  to  groat  mo 
a  licence  for  the  above  purp  jse,  except  upon  the  following 
terms  and  conditions :— First,  that  the  licence  shall  extend 
only  to  so  much  of  the  hoard  or  fence  as  abuts  upon  each 
of  the  said  streets,  a  separate  licence  beins  required  for 
each  of  the  other  of  the  said  streets.  Second,  that  it  shall 
continue  for  two  months.  Third,  that  I  shall  pay  a  fee  of 
101.  for  each  licence.  Fourth,  that  no  placards,  boards,  or 
other  materials  for  purposes  of  advertising,  shall  be  placed, 
set,  or  affixed  against  the  said  hoard  or  fence,  and  that  the 
same  shall  be  properly  whitened  and  kept  clean,  so  as  to  be 
perfectly  visible  at  night. 

7.  The  first  condition  would  compel  me  to  take  out  four 
licences  instead  of  one  for  the  said  noard  or  fence,  though 
the  said  hoard  or  fence  is  one  continuous  hoard  or  fence, 
inclosing  one  piece  of  land  only.  The  second  condition 
would  compel  me  to  pay  401.  every  two  months  for  the 
Lioeaces,  and  the  fourth  coniition  w.mld  deprive  me  of 
considerable  profit  which  I  should  make  from  letting  the 
hoard  or  fence  for  the  purpose  of  advertisixig  thereon. 

8.  I  am,  and  always  have  been,  willixig  to  accept  a  licence 
in  accordance  with  the  terms  and  proviKons  of  the  Citv  of 
L'^don  Sewers  Act  1848,  but  I  submit  that  the  four 
conditions  above  mentioned  are  not  authorised  by  the  said 
Act. 

The  Commissioners  of   Sewers  of   the  City  of 
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London  are  appointed  by  and  deriFe  their  powers 

under  the  11  &  12  Vict.  e.  163,  which  was  amended 

and  altered  bj  the  U  &  15  Vict.  c.  91  (Local).    By 

the  first  of  these  Acts  certain  duties  have  been 

imposed  on  them  for  regulating  the  building  and 

altering  of  houses,  &c. 

By  sect.  161  it  is  enacted — 

That  OTory  person  who  Bhall  bnild  or  begin  to  build,  to 
take  down  or  b^in  to  tsike  down  any  houae  nr  wall,  or  alter 
or  repair,  or  begin  to  alter  or  repa^,  the  ontward  part  of 
any  house  or  waJI,  shall  caoae  to  be  ^at  up  a  proper  and 
■affiotent  hoard,  or  fence,  or  scaffold,  m  all  cases  in  which 
the  footway  shiJl  be  thereby  obstructed  or  rendered  inoon- 
▼enient,  with  a  oonTonient  platform  and  handrail,  if  there 
shall  be  room  enough  for  the  same,  to  serre  as  a  footway  for 
passengers  outside  of  such  hoard  or  fence,  and  shall  cob- 
linue  such  hoard,  or  fence,  or  scaffold  in  such  cases  as  afor.'- 
said,  with  such  platform  and  handrail  standing  and  in  good 
condition,  to  the  satisfaction  of  the  commissioners,  during 
such  time  as  may  be  necessary  for  the  public  safety  or  con- 
venience, and  shall  in  all  oases  in  which  the  same  shall  be 
necessary  to  prevent  accidents,  cause  such  hoard  or  fence 
to  be  well  lighted  during  the  night,  and  every  such  person 
who  shall  fail  to  put  up  such  hoard,  or  fenoe,  or  scaffold,  or 
such  platform,  with  such  handrail  as  aforesaid,  or  who  shall 
not,  whilst  the  said  hoard  or  fenoe  is  standing,  keep  the 
same  well  lighted  during  the  night,  shall  for  every  such 
oflisnce  forfeit  a  sum  not  exceeding  51.,  and  a  further  sum 
not  exceeding  408.  for  every  day  during  the  continuance  of 
such  deftralt. 

Sect.  162  enacts — 

That  it  shall  not  be  lawful  for  any  person  to  erect  or  set 
up  in  any  street  any  hoard,  or  fence,  or  scaffold,  for  any 
pnriHMe  whatever,  or  any  posts,  burs,  xidls,  boards,  or  other 
things  by  way  of  inolosure  for  the  purpose  of  making 
mor&kr,  or  of  depositing  bricks,  lime,  rubbish,  or  other 
materials,  without  a  licence  in  writing  first  had  and  ob- 
tained from  the  commissioners  under  the  hand  of  their 
clerk  or  surveyor,  and  every  such  lioenoe  shall  state  the 
name  of  the  street  in  which,  and  the  purpose  for  which  such 
hoard,  or  fence,  or  indosure  is  to  oe  made,  and  the  size 
thereof,  and  the  time  for  which  it  is  to  be  iwrmitted  to 
continue.  And  be  it  enacted  that  for  every  such  licence 
there  shall  be  paid  to  the  commissioners  a  fee  according  to 
a  scale  to  be  prepared  by  the  commissioners  regulated  with 
reference  to  the  space  of  ground  to  be  enclosed  bv  such 
hoard  or  fence,  or  covered  by  such  scaffold,  and  the  length 
of  time  for  which  such  hoard,  or  fenoe,  or  scaffold  is  to 
continue ;  provided  aJw^ys,  that  the  sum  to  be  paid  for  sudh 
licence  shall  not  in  any  case  exceed  the  sum  of  101. 

Sect.  163  enacts  : — 

That  if  any  person  shall  erect  or  set  up  in  any  street  any 
hoard  or  fence  or  scaffolding  for  any  purpose  whatever,  or 
any  posts,  bars,  rails,  boards,  or  other  things,  by  way  of 
inolosure  for  the  purpose  of  making  mortar,  or  of  deposit- 
ing bricks,  Ume,  ruobish,  or  other  materials,  without  a 
licence  from  the  commissioners,  or  shall  do  any  such  acts 
as  aforesaid  in  any  other  manner  than  as  permitted  by  such 
licence,  or  shall  continue  the  same  beyond  the  time  stated 
in  such  licence,  or  shall  fail  to  keep  any  hoard,  fence,  plat- 
form, or  handrail  in  good  repidr,  ne  shall  for  every  such 
offence  forfeit  a  sum  not  exceeding  5{.,  and  a  further  sum 
not  exoeeding  40«.  for  every  day  during  the  continuance  of 
suoh  offence ;  and  it  shall  be  lawful  for  the  commissioners 
to  cause  such  hoard,  fenoe,  or  scaffold,  or  other  inolosure  or 
erection  to  be  pulled  down,  and  the  materials  thereof,  and 
also  all  the  bricks,  mortar,  lime,  or  other  building  materials 
or  other  matters  or  things  contained  within  the  same  or 
thereto  belonging,  to  be  removed  to  the  common  pound  of 
the  ci^,  .commonly  coiled  the  green-yard,  there  to  be  de- 
posited and  kept  until  the  owner  thereof  or  his  known  ser- 
vant shall  iNiy  to  the  jierson  in  whose  custody  the  same 
shall  be,  the  charges  of  pulling  down  and  removing  the 
same,  Ac. 

The  said  commissioners  of  sewers,  acting  in 
accordance  with  what  they  conceived  to  be  the 
powers  vested  in  them  by  the  foregoing  clauses,  have 
from  time  to  time  made  regulations  for  hoards  and 
scaffolds,  and  have  also  adopted  a  scale  of  charges 
for  licences,  which  are  contained  in  the  following, 
rules  issued  by  them  : — 

Begulations  for  hoards  and  scaffolds,  agreed  to  by  the 
Goinmissiouers  of   Sewers  of  the  City  of    Ijondon, 
Tuesday,  15th  Nov.  1861. 
1.  That  no  licence  for  a  hoard  or  scaffold  be  granted  for 
more  than  two  months. 

The  eleventh  regulation  was  as  follows  :— 

The  owners  of  hoards,  &o.,  shall  not  let  the  same  out  for 
advertising  purposes,  but  keep  them  entirely  free  from  any 
advertising  boards  or  placardii,  aud  have  the  same  whitened 
•o  as  to  render  them  perfectly  visible  at  night. 

The  amount  of  the  licence  was  regulated  aocord- 


ing  to  the  extent  of  the  hoarding,  and  the  licence 
contained  a  condition,  ^  That  no  placards,  boards, 
or  other  materials  for  purposes  of  aidTertising,  shall 
be  placed,  set,  or  aflized  against  the  same,"  &c 

Mellish,— This  application  is  made  upon  three 
grounds.  First.  The  commissioners  have  no  right 
to  require  four  licences  for  the  hoarding,  for 
although  the  hoarding  is  in  four  streets,  it,  in  fact, 
incloses  only  one  plot  of  ground,  and  is  continuous. 
The  162nd  and  163rd  sections,  which  speak  of 
setting  up  a  hoarding  "in  any  street,"  do  not 
mean  that  a  continuous  hoarding  which  happens  to 
go  into  several  streets  is  to  be  treated  as  so  many 
distinct  hoardings.  [Mbllor,  J.— I  see  that  by  the 
interpretation  clause,  sect.  262,  it  is  enacted  that 
"words  importing  the  singular  number  shall  in- 
clude the  plural  number,  and  words  importing  the 
plural  number  shall  include  the  singular  numher."] 
It  is,  in  fact,  only  one  piece  of  ground  which  is 
inclosed,  and  the  accident  that  the  hoarding  runs 
into  several  streets  does  not  justify  its  being  treated 
as  separate  hoards.  Secondly.  The  Commissioners 
have  no  right  so  to  limit  the  time  as  to  render  it  ne- 
cessary that  a  licence  should  be  frequently  taken  out 
The  building  in  this  case  will  occupy  two  years  in 
erecting,  and  if  the  commissioners  can  limit  the 
duration  of  the  licence  to  two  months  only,  and  can 
require  four  licences  for  hoarding,  they  would  make 
Mr.  Brass  pay  480/.  for  the  hoarding  during  the 
erection  of  the  building.  This  is  not  a  tax  but  a 
fee,  and  should  be  reasonable.  The  oommissionen 
may  exercise  a  discretion,  but  it  must  be  reasonable. 
[CocKBUBN,  C.  J. — ^The  limit  of  two  months  seems 
very  unreasonable,  for  no  ordinary  house  could  be 
erected  in  that  time,  much  more  a  large  public 
building.]  The  only  object  seems  to  be  to  multiplj 
fees.  Thirdly.  The  commissioners  have  no  right  to 
say  that  they  will  not  allow  any  advertisements  to 
be  placed  on  the  hoarding. 

J.  Brown,  Q.  C,  (•/.  0.  Griffits  with  him),  showed 
cause  in  the  first  instance.  The  commissioners  are  in 
this  instance  only  acting  in  accordance  with  their 
ordinary  practice,  and  are  most  ready  to  abide  \sj 
the  opinion  of  this  court  upon  the  subject.  The 
powers  they  have  exercised  they  derive  from  the 
statute.  [CocKBUBM,  C.  J. — They  must  be  reason- 
ably  exercised.]  Upon  a  fair  construction  of  the 
statute  they  say  that  if  the  hoarding  is  in  sevend 
streets  they  are  warranted  in  requiring  a  licence  for 
each  street.  [Cockbubn,  C.  J. —  What  is  the 
practice  with  reference  to  a  hoarding  of  a  hoase 
which  forms  the  corner  of  two  streets?]  I  am  told 
that  it  is  to  require  two  licences ;  each  licence  is  bj 
the  1 62nd  section  to  state  the  name  of  this  street  in 
which  the  hoard  or  fenoe  is  to  be  erected,  and  alio 
the  time  for  which  it  is  to  continue.  The  commis- 
missioners  think  that  under  the  words  of  the  section 
they  are  entitled  to  require  a  licence  to  be  taken 
out  for  the  hoarding  in  each  street.  As  regards  the 
second  objection  the  commissioners  have  a  discretion 
as  to  the  length  of  time,  and  it  is  given  to  them  for 
the  purpose  of  ensuring  the  due  performance  of  the 
work,  and  that  it  may  be  completed  in  a  proper 
time.  [CocKBURN,  C.  J. — But  is  it  not  unreason- 
able to  suppose  that  a  large  building  can  be  erected 
in  two  months  ?]  There  is  nothing  said  about  one 
licence  extending  over  the  whole  work.  [Cockbubx, 
C.  J. — I  agree  that  it  is  proper  to  put  a  limit 
upon  the  duration  of  the  licence,  and  that  it 
should  be  so  regulated  as  to  exercise  some 
little  pressure  upon  the  builder  so  as  to  urge 
him  on  with  the  work,  but  it  should  be  for  sach 
a  length  of  time  as  will  be  reasonably  requisite  for 
the  erection  of  the  building.  It  is  absurd  to  isy 
that  this  poai  office  can  be  built  in  two  months.  In 
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til  such  cases  the  commissioners  must  exercise  a 
reasonable  discretion.]  I  do  not  understand  that  a 
builder  is  entitled  to  ask  for  any  length  of  time 
he  thinks  proper.  [Cookburn,  C.  J. — Certainly 
not.  He  can  require  only  a  reasonable  time. 
Mellor,  J. — The  commissioners  should  take  into 
consideration  the  probable  length  of  time  the 
hoarding  will  be  required.  Take  the  case  of  the 
hoarding  where  the  new  courts  of  justice  are  sup- 
posed to  be  about  to  be  built,  what  sum  of  money 
would  it  require  for  licences  if  they  are  to  be  taken 
out  every  two  months  ?]  Having  got  the  opinion 
of  the  court  upon  these  points,  the  commissioners 
will  really  acquiesce  in  it ;  but  as  regards  the  third 
objection,  it  would  seem  that  it  stands  upon  a 
different  footing.  The  publishing  of  advertisements 
upon  the  hoarding  is  likely  to  be  very  inconvenient 
to  the  public,  as  causing  people  to  loiter  about 
reading  them,  and  so  obstructing  the  thoroughfare 
where  it  is  most  desirable  that  it  should  be  kept 
dear,  and  as  the  builder  derives  an  income  from 
them,  it  affords  a  temptation  to  him  to  protract  the 
building.  [Cookburn,  C.  J. — No  doubt  incon- 
veniences of  that  nature  may  arise,  but  what  power 
have  the  commissioners  to  impose  such  a  condition  ? 
The  162nd  section  states  that  the  licence  is  to  state 
"  the  purpose  for  which  such  hoard,  or  fence,  or  in- 
dosure  is  to  be  made."  That  is,  he  must  not  put 
up  a  hoard  for  the  purpose  of  advertising.  The 
meaning  of  the  words  is,  that  the  purpose  of  the 
erection  of  the  hoard  shall  be  stated. J  The  168rd 
section  also  imposes  a  penalty  if  a  person  erects 
any  hoard,  "  or  shall  do  any  such  acts  as  aforesaid 
in  any  other  manner  than  as  permitted  by  such 
licence."  These  words  would  seem  to  give  the  com- 
sioners  a  discretion  upon  the  subject.  They 
have  surely  a  right  to  say,  we  insist  upon 
year  not  making  the  hoarding  offensive.  [Cook- 
BtTRK,  C.  J.~I  do  not  quite  see  that  this  is  a  ques- 
tion properly  before  us.  The  Act  requires  you  to 
grant  a  licence,  and  authorises  a  fee  to  be  taken  for 
putting  up  a  hoard.  Then,  if  you  impose  such  a 
condition,  and  he  breaks  it,  your  remedy  will  be  by 
an  application  to  the  justices,  though  I  doubt  very 
much  if  you  could  succeed.  I  do  not  clearly  see 
how  our  dedsion  can  be  binding  upon  this  point.] 
MeSish.  —  If  Mr.  Brass  should  accept  a  Ucence 
with  such  a  condition,  it  will  be  said  that  he  has 
agreed  to  it.  We  say  that  we  are  entitled  to  such 
a  licence  as  the  Act  specifies,  and  that  the  commis- 
sioners have  no  right  to  impose  such  a  condition. 
jOocKBURir,  C.  J.— The  Act  certainly  seems  to 
convey  no  power  to  the  commissioners  to  insert 
such  a  provision.  They  may  direct  anything  as  far 
as  concerns  the  protection  of  the  public ;  but  this 
is  a  condition  that  the  hoarding  shall  have  no  adver- 
tisements upon  it.  What  right  have  the  commis- 
sioners to  impose  such  ?]  Brown, — The  builder  has 
an  interest  in  keeping  the  work  about  if  he  can  make 
a  profit  out  of  the  hoarding  by  the  advertisements. 
[CocKBURK,  C.  J. — ^The  builder  is  no  doubt  under 
a  contract  to  complete  it  within  a  certain  time. 
Hahnek,  J. — The  object  of  the  hoarding  is  the  pro- 
tection of  the  building,  and'  not  the  pladng  of 
advertisements  upon  it.] 

CooKBURV,  C.  J. — If  the  commissioners  think 
that  it  is  desirable  they  should  possess  the  powers 
of  imposing  such  a  condition,  they  must  seek  to 
obtain  it  in  another  way.  The  rule  must  be 
absolute. 

Rule  absolute. 

Attorney  for  the  applicant,  J.  MackreU,  21, 
Cannon-street. 

Attorney  for  the  commissioners,  A,  J,  BayUSf 
Church-court,  Old  Jewry. 


Wednesday,  June  8,  1870. 

(Before  Mellor,  J.  and  Pioott,  B.) 

J0NB8  (app.)  V.  WuTAKBR  (resp.) 

Billiard  Ucence — Supphina  beer  to  players — Beer  not  an 
exciseabk  Hquor^^Aerhouse  keeper,  having  also  a 
billiard  licence. 

Beer  is  not  an  exdseable  liquor.  Where,  therefore.  A, 
was  licensed  under  fAe  8  ^  9  VicU  c  109,  s,  10,  to 
keep  billiard  tables,  which  Hcence  forbids  the  party 
licensed  to  ^^  allow  the  consumption  of  exdseable 
liquors,**  and  A,  notwithstanding,  permitted  beer  to  be 
drunk  by  those  frequenting  his  billiard  tables,  where- 
upon  he  was  convicted  of  an  offence  against  the  tenor 
of  his  licence: 

Held,  that  the  conviction  was  wrong, 

Semble,  that  a  person  who  is  licensed  under  the  B  if  4 
Vict,  c  Si  to  sell  beer  upon  certain  premises,  and  who 
is  also  licensed  to  keep  billiard  tables  upon  the  same 
premises,  is  not  prohibited  from  selling  beer  to  those 
who  frequent  the  house  to  play  billiards. 

This  was  a  case  stated  under  the  20  &  21  Vict, 
c.  43,  by  the  stipendiary  magistrate  for  Manchester, 
upon  a  conviction  of  the  appellant,  who  had  a 
licence  to  keep  a  billiard  table,  for  an  offence 
against  the  tenor  of  his  licence,  for  allowing  excise- 
able  liquors  to  be  consumed  on  his  premises.  It 
appeared  that  the  appellant,  at  tlie  time  of  the 
alleged  offence,  had  a  licence  under  the  8  &  4 
Vict.  c.  61,  to  sell  beer  to  be  consumed  upon  the 
premises  in  question.  He  had  also  obtained  a 
licence  under  the  8  &  9  Vict.  c.  109,  s.  10,  to  keep 
billiard  tables  upon '  the  same  premises.  The 
foregoing  section  enacts  that  the  justices  in  every 
division  shall,  at  their  annual  meetings  for  the 
licensing  of  alehouses,  have  authority  *Ho  grant 
billiard  licences  to  such  persons  as  the  said  justices 
shall  in  their  discretion  deem  fit  and  proper  to  keep 
public  billiard  tables,  bagatelle  boards,  or  instru- 
ments used  in  any  game  of  the  like  kind  .  .  . 
and  every  such  billiard  licence  shall  be  in  the 
form  given  in  che  third'  schedule  annexed  to  this 
Act,"  &c 

The  form  of  the  licence,  as  given  in  the  said  third 
schedule,  contains  several  restrictions,  as  follows, 
"  and  do  not  wilfully  or  knowingly  permit  drunken- 
ness or  other  disorderly  conduct  in  the  said  house, 
and  do  not  knowingly  allow  the  consumption  of  ex- 
dseable liquors  therein  by  the  persons  resorting 
thereto,  and  do  not  knowingly  suffer  any  unlawful 
games  therein,"  &c. 

It  appeared  that  the  appellant,  on  the  day  when 
the  alleged  offence  was  committed,  supplied  persons 
who  were  playing  billiards  in  the  billiard-room  with 
certain  quantities  of  beer  for  consumption  there, 
which  was  the  offence  charged. 

Ambrose  appeared  for  the  appellant.  The  appel- 
lant was  wrongly  convicted — ^First,  because  his 
licence  as  a  beerhouse  keeper,  under  ttke  8  &  4  Vict, 
c.  61,  enabled  him  to  sell  beer  to  anyone  in  the 
house,  and  is  not  controlled  by  the  restriction  con- 
tained in  the  billiard  licence,  which  only  applies  to 
cases  where  there  is  n  licence  for  billiards  only.  The 
prohibition  in  the  licence,  moreover,  did  not  intend 
to  prohibit  the  sale  of  all  liquors,  otherwise  it  would 
not  in  terms  have  forbidden  drunkenness.  Secondly, 
Beer  is  not  an  exdseable  liquor.  There  is  now  no 
excise  upon  beer,  although  it  is  still  necessary  to 
take  out  an  excise  licence  to  sell  it.  That,  however, 
does  not  constitute  beer  an  exdseable  liquor.  By 
the  11  Geo.  4  &  1  Will.  4,  c.  51,  s.  1,  '*  all  the  rates, 
duties,  allowances,  drawbacks,  and  bounties  now 
payable  on  beer  or  ale  brewed  or  made  in  Great 
Britain  (except  the  said  hereditary  duties  (^  exdse 
on  dder,  beer,  and  aie,  gnmted  to  his  said 
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King  Charles  the   SecoDd,   and  hereinafter    more 
particularly  specified),  shall  be  repealed,  cease,  and 
determine,  and  be  no  longer  levied  or  collected,  paid 
or  payable."    And  by  the  2nd  section  it  is  enacted 
that  the  said  hereditary  duties  shall  not  be  collected 
during  the  King's  reign,  which  provision  has  been 
continued     in     the    present    reign.       The     64th 
chapter   of  the   same  reign   regulates  the  sale  of 
beer,  and  provides  for  a  licence   being  taken  out. 
In  Beg,  v.  Lancashire^  7  Ell.  &  Bla.  839,  it  appeared 
that  by  the  9  Geo.  4,  c.  61,  s.  18,  a  penalty  is  im> 
posed  on  any  person  who  shall,  without  a  licence, 
sell  any  exciseable  liquor  by  retail,  to  be  drunk  on 
the  premises ;  and  by  sect.  87  '*  exciseable  liquor  " 
is  to  include  sweets  or   wines  which  now  are  or 
hereafter  may  be  charged  with  duty,  either  by  cus- 
toms or  excise.    By  stat.  4  &  5  Will.  4,  c.  77,  s.  9, 
the  excise  duty  on  sweets  or  made  wines  is  repealed  ; 
but  by  sect.  10  the  duty  on  licences  to  be  taken  out 
by  retailers  thereof    is  continued,  and    all    such 
licences  shall  still  be  taken  out.    It  was  held  that 
a  person  who,  since  the  stat.  4  &  5  Will.  4,  c.  77, 
sold  sweets  or  made  wines  by  retail,  &c.,  without  a 
licence,  could  not  be  convicted  under  sect.  18  of  the 
9  Geo.  4,  c.  61,  sweets  and  made  wines  being  no 
longer  exciseable  liquors  within  the  meaning  of 
that  Act.     Lord  Campbell,  0.  J.  said,  in  giving 
judgment,  "The  only  question    submitted  to  the 
court  is,  whether  sweets  or  made  wines  are  excise- 
able  liquors  within  the  meaning  of  sect.  18  of  the 
9  Geo.  4,  c.  61.    If  they  are,  the  conviction  is  to 
stand ;  if  they  are  not,  it  is  to  be  quashed.    In  my 
opinion  they  are  not  exciseable  liquors  within  the 
meaning  of  that  statute.    They  are  not  exciseable 
liquors    unless     they    are    liable    as    liquor    to 
pay   an   excise  duty.    They  were  formerly  liable 
as  liquor  to  such  duty ;  but  now  they  are  not.  That 
duty  is  repealed  by  stat.  4  &  5  Will.  4,  c.  77.  Sweet 
and  made  wines  are  now  no  more  exciseable  liquors 
than  is  water.**    Coleridge,  J.,  also  says,  **  But  for 
the  fact  that  my  brother  Erie  differs  from  the  rest 
of  the  court  I  should  have  said  there  was  no  diffi- 
culty in  the  case.    The  clause  to  be  interpreted  is 
a  penal  one,  and  to  be  construed  according  to  the 
ordinary  applicable  rule.    The  question  is,  whether 
sweets  or  made  wines  are  now  exciseable  liquors 
within  the  meaning  of  the  clause.    It  is  not  dis- 
puted that  they  were  so  when  stat.  9  Geo.  4,  c.  61, 
was  passed,  but  the  question  is,  whether  they  are 
now  so  since  the  passing  of  stat.  4  &  5  Will.  4,  c.  77. 
By  the  interpretation  clause  in  stat.  9  Geo.  4,  c.  61, 
the  phrase  *  exciseable  liquor'  is  made  expansive 
according  to  the  circumstances  which  may  arise  in 
the  future.    In  stat.  4  &  5  Will.  4,  c.  77,  there  is  a 
distinction  carefully  made  in  sects.  9  and  10  between 
a  duty  in  the  liquors  and  on  the  licences  to  sell 
them.  By  sect.  9,  those  which  were  before  exciseable 
liquors  are  made  not  to  be  so ;  but  by  sect.  10  it  is 
declared  that  though  the  liquors  are  no  longer  ex- 
ciseable liquors,  no  person  shall  sell  them  by  retail 
without  taking  out  the  same  licence  as  before.  That 
seems  to  roe  to  show  distinctly  that  the  liquors  in  ques- 
tion are  no  longer  exciseable  liquors ;  and  if  so,  I  am 
clearly  of  opinion  that  sect.  18  of  9  Geo.  4,  c.  61, 
is  not  applicable."     Crompton,  J.  says,  '*  I  cannot 
see  that  that  part  of  the  conviction  is  made  out  in 
fact  which  alleges  that  the  said  wine  is  *  an  excise- 
nble  liquor  in  respect  of  which  a  duty  of  excise  was 
then  and  there  by  law  charged.'      Throughout  the 
Acts  there  are  two  different  duties  imposed,  one  on 
certain  liquors,  and  another  on  the  licences  to  sell 
them.     In  the  first  Act  (6  Geo.  4,  c.  87)  a  duty  of 
excise  was  imposed  on  the  liquors  which  thereby 
became  exciseable  liquors.    In  the  same  year,  by 
6  Geo.  4,  c.  81,  another  duty  was  imposed  on  another 
thing  though  relating  to  the  same  liquors,  which 
duty   was  a  duty  upon    the  Uccncef  to  sell  the 
liquors,  which  licences  were  to  be  granted  by  the 


r  Excise.  By  9  Geo.  4,  c.  61,  another  licence  was  to 
be  taken  out,  namely,  a  licence  to  be  granted  by 
justices  to  any  person  keeping  or  about  to  keep  inns, 
&c,  to  sell  exciseable  liquors  by  retail  to  be  drunk 
or  consumed  on  the  premises  By  4  &  5  Will  4, 
c.  77,  the  duty  on  the  liquors  in  question  is  repealed, 
but  the  necessity  of  taking  out  the  excise  licence 
is  preserved  and  so  is  the  duty  on  such  licence.  The 
licence  to  be  granted  by  justices  is  not  men- 
tioned, and  I  should  suppose  designedly  so ;  because 
such  licence  is  no  longer  necessary  or  applicable, 
the  liquors  in  question  being  no  longer  exciseable 
liquors.  If  sects.  10  and  11  be  confined  to  excise 
licences,  the  whole  Act  is  sensible.  If  I  had  agreed 
with  my  brother  Erie  as  to  his  view  of  the  present 
state  of  the  law,  I  should  have  thought  this  convic- 
tion wrong  in  form,  that  a  new  form  was  necessary, 
or  that  there  should  have  been  an  indictment.  I  am 
of  opinion  that  the  conviction  cannot  be  supported.** 
Erie,  J.  differed  from  the  rest  of  the  court,  but  for 
reasons  which  hardly  touch  the  present  case.  This 
case  is  conclusive  upon  the  point,  and  as  therefore 
beer  was  not  exciseable  liquor,  it  was  not  against 
the  tenor  of  his  licence  for  the  appellant  to  sell  it 
on  his  premises. 

Bopwood  for  the  respondent. — Beer  has  alwajs 
popularly  been  considered  and  treated  as  an  excise- 
able  liquor.    By  the  9  Geo.  4,  c  61,  it  is  enacted 
by  sect.  37,  that  the  words  "exciseable   liquor" 
shall  be  deemed  to  include  any  ale,  beer,  or  other 
fermented  malt  liquor,  sweets,  cider,  perry,  wine,  or 
other  spitituous  liquor  which  now  is  or  may  here- 
after be,  charged  with  duty  either  by  customs  or 
excise.     [Mellob,  J.— At  that  time  beer  was  an 
exciseable  liquor  ]  In  the  recent  statute  the  32  &  33 
Vict.  c.   27,  beer  is  recognised  as  an  exciseable 
liquor.     Sect.    16    imposes    a    penalty  upon  any 
licensed  person  if  he  "  is  convicted  of  keeping  his 
house  open  for  the  sale  of  or  of  selling  beer,  cider, 
wine,    spirits,    or    any    other   exciseable    liquor.** 
[Mbllob,  J. — The  words  **  or  any  other  exciseable 
liquor,"  must  be  taken  to  apply  to  the  word  immedi- 
ately preceding,  namely,  "  spirits.**!    There  would  be 
a  great  inconsistency  in  holding  that  a  person  who 
by  his  billiard  licence  is  prohibited  from  selling  beer, 
should  nevertheless  be  enabled  to  do  so  under  his 
beer  licence.     fMsLLOR,    J. — If    the    magistrates 
thought  it  objectionable,  they  could  have  refused 
the   billiard  licence.]     The  Legislature  has  itself 
stepped  in,  and  said,  that  beer  shall  not  be  drunk 
upon  premises  licensed  for  billiards.    It  has  itself 
given  a  form  of  licence  in  which  this  prohibition 
is  found.    The  case  of  Reg.  v.  Lancashire  stands  by 
itself,  and  was  decided  upon  its  own  peculiar  facta. 
Sweets  were  not  considered  exciseable,  whilst  beer 
always  has  been. 

Mbllob,  J.— Upon  the  authority  of  the  case  in 
7  Ell.  &  BL,  we  ought  to  hold  that  beer  does  not  fsll 
within  the  description  of  an  exciseable  liquor.  It 
has  been  argued  that  the  16th  section  of  the  late 
Act  recognises  beer  as  an  exciseable  liquor,  inas- 
much as  it  uses  the  words  "  beer,  cider,  wine,  spirits, 
or  any  other  exciseable  liquor;*'  but  I  think  the 
argument  fails,  because  the  rule  of  construction  is. 
that  general  words  of  this  kind  apfdy  to  the  last 
antecedent.  If,  indeed,  the  words  had  be«n  **  wine, 
spirits,  beer,  or  any  other  exciseable  liquor,"  it  might 
have  been  different,  and  would  have  indicated  that 
the  Legislature  considered  beer  to  be  an  exciseable 
liquor.  Now,  I  really  cannot  see  any  difference 
between  the  present  case  and  Reg,  ▼.  Lancaehire,  It 
appears  that  in  that  case  the  excise  duty  upon 
sweet  wines  had  been  repealed,  and  the  majority  of 
the  court  were,  therefore,  of  o|»n]on  that  sudi 
wines  no  longer  remained  exciseable  liquors.  The 
only  fact  which  at  all  distinguishes  this  caae  from 
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that,  is  that  of  the  excise  being  Dominally  con- 
tinaed  as  a  portion  of  the  hereditary  reyennes  of  the 
Crovn,  though  in  effect  they  are  abolished.  But  I 
think  it  would  be  strange  to  say  that  where  no  duty 
is  imposed  yet,  because  the  duty  is  not  absolutely 
abolished,  that  this  remains  an  exciseable  liquor; 
ind  I  certainly  cannot  hold,  that  because  it  requires 
an  excise  licence  to  sell  beer,  that  therefore  it  is  an 
exciseable  liquor.  The  court  held,  in  Reg.  y.  Lan- 
easkire,  that  the  taking  out  a  licence  to  sell  an 
article  does  not  constitute  it  an  exciseabla  article. 
IjDder  these  circumstances,  we  are  certainly  war- 
ranted in  holding  that  the  beer  which  the  appellant 
was  conyicted  for  selling  was  not  an  exciseable 
liqaor,  and  the  conyiction,  therefore,  should  be 
quashed. 

FiooTT,  B. — I  quite  agree  with  my  brother 
Mellor.  We  haye  to  say  whether  or  not  this  selling 
has  been  unlawful.  I  think  that  the  case  of 
Big.  y.  Lancashire,  in  which  it  was  held  that  a  liquid 
ii  not  an  exciseable  liquor  unless  it  is  liable  to  the  ex- 
cise, is  exactly  in  point ;  and  that  the  beer  sold  in  this 
case  was  not  an  exciseable  liquor.  If  any  mischief 
is  likely  to  arise  from  beer  being  sold  in  this  way  in 
a  house  licensed  for  billiards,  the  magistrates  haye 
the  remedy  of  not  licensing. 

Cbnviction  quathed. 

Attorneys  for  appellant,  CMett  and  Wheeler^ 
Manchester. 

Attorneys  for  respondent,  Higson  and  Son^  Man- 
chester. 


Wednesday,  June  8,  1870. 

(Before  Mellor,  J.  and  Pi«ott,  B.) 

Hill  (app.)  v.  Browning  (resp.) 

Bread — Sale  qf,  otherwise  them  by  weight — 6  ff  7  Will,  4, 

c.  87,  s.  4. 

The  appellant,  who  was  a  baker,  was  accustomed  to 
serve  his  customers  (with  their  assent)  upon  the  prin* 
ciple  of  always  charging  one  uniform  price  for  bread, 
but  varying  Ute  weight  of  the  loaves  accordina  to  the 
price  of  com.  On  a  certain  day  he  sent  out  oread  to 
be  delivered  to  his  customers,  and  on  beinp  accosted  by 
an  in^)ector  of  weights  he  informed  him  that  the 
loaves  were  8^/6.  He  delivered  at  a  house  six  loaves 
of  a  total  weight  which  gave  more  than  an  average  of 
i^b,  to  each  loaf,  though  one  loaf  was  under  that 
weight  The  evidence  showed  that  the  dough  was 
weighed  before  being  put  into  the  oven,  but  that  the 
loaves  were  not  weighed  after  they  came  from  the  oven  : 

Held,  that  this  was  not  a  selling  of  bread  by  weight  as 
required  by  6  ^  7  WilL  4,  c.  87,  s.  4. 

This  was  a  case  stated  by  justices  under  the  20  & 
21  Vict.  c.  43,  upon  a  conyiction  by  them  upon  an 
information  under  the  6  &  7  Will.  4,  c.  87,  s.  4,  for 
selling  bread  otherwise  than  by  weight  The  case 
was  as  follows : 

At  a  petty  sessions  held  at  the  Police-court 
House,  at  Dayentry,  for  the  division  of  Dayentry, 
in  the  county  of  Northampton,  on  Wednesday,  1st 
Sept.  1869,  before  Capt  Sufford,  Dayid  Richard 
St.  Paul,  Eisq.,  and  Lieut.- Colonel  Lowndes,  three 
of  Her  Majesty's  justices  of  the  peace  in  and  for 
the  county  of  Northampton,  and  continued  by 
adjournment  till  Wednesday,  6th  Oct.  1869,  an 
information  preferred  by  Dayid  Browning,  inspec- 
tor of  weights  and  measures  for  the  said  diyision, 
hereinafter  called  the  respondent,  against  John 
Hill,  of  the  parish  of  South  Kilworth,  in  the  county 
of  Leicester,  baker,  hereinafter  called  the  appellant, 
under    aect   4  of  the  Act  6  &  7  Will.  4,  c.  87, 


charging  for  that  he,  the  said  appellant,  did  on  the 
1 6th  Aug.  1869,  at  Lilbourne,  in  the  said  county  of 
Northampton,  the  said  parish  of  Lilbourne  being  a 
place  out  of  the  city  of  London  and  the  liberties 
thereof,  and  beyond  the  weekly  bills  of  mortality, 
and  ten  miles  of  the  Royal  Exchange,  then  and 
there  sell  bread  otherwise  than  by  weight — to  wit, 
by  then  and  there  selling  six  loayes  of  bread  to  one 
Mary  Lee  as  6cL  loayes,  the  said  six  loayes  of 
bread  not  being  bread  usually  sold  under  the 
denomination  of  French,  or  fancy  bread,  or  rolls — 
was  heard  and  determined  by  us,  the  said  justices, 
the  said  parties  being  then  respectively  present,  and 
the  said  appellant  being  defended  by  Alfred  Peach 
Hensman,  Esq.,  barrister-at-law,  then  present  with 
him,  and  upon  such  hearing  before  us  the  appel- 
lant was  duly  convicted  by  us  of  the  said  offence, 
and  we  adjudged  him  to  pay  a  penalty  of  40«.  and 
135.  6d.  for  costs. 

And  whereas  the  said  appellant  being  dissatisfied 
with  our  determination  upon  the  hearing  of  the 
said  information  as  being  erroneous  in  point  of  law, 
has,  pursuant  to  sect.  2  of  the  statute,  20  &  21 
Vict.  c.  43,  duly  applied  to  us  in  writing  to  state 
and  sign  a  case  setting  forth  the  facts  and  grounds 
of  such  our  deturmination  as  aforesaid,  for  the 
opinion  of  the  Court  of  Queen's  Bench,  and  hath 
duly  entered  into  a  recognisance  as  required  by  the 
said  statute  in  that  behalf ;  now,  therefore,  we  the 
said  justices,  in  compliance  with  the  said  applica- 
tion, and  with  the  provisions  of  the  said  statute,  do 
hereby  state  and  sign  the  following  case. 

Upon  the  hearing  of  the  said  information,  it  was 
proved  on  behalf  of  the  respondent,  and  found  as  a 
fact,  that  on  the  16th  Aug.  last^  he  was  in  the 
village  of  Lilbourne,  inspecting  weights  and 
measures ;  that  he  there  saw  the  appellant's  jour- 
neyman Thomas  Moore,  with  a  horse  and  cart, 
delivering  bread  :  that  he  asked  Moore  to  produce 
his  scales  and  weights,  which  he  did,  and  which 
were  correct ;  that  he  then  asked  him  what  he  waa 
selling  his  bread  as?  Moore  said  **5^  ready 
money,  and  6d  trust." 

The  respondent  then  ai^ked  what  the  weight  of 
the  bread  was,  and  Moore  replied,  **  I  do  not  know, 
I'll  show  you."  And  he  then  weighed  a  cottage  loaf 
in  the  cart,  and  it  weighed  81b.  9oz..  He  then 
weighed  a  batch  ditto  of  which  weighed  81b.  12oz. 
Moore  then  taid  again,  "  We  sell  our  brespd  5^ 
ready  money,  and  6d.  trust ;"  and  he  afterwards 
said,  "  We  are  selling  our  loaves  at  8^1b."  Moore 
then  went  into  Mary  Lee's  house,  with  six  batch 
loaves  in  a  basket ;  he  did  not  take  the  scales  in 
with  him,  nor  did  he  weigh  the  loaves  outside.  He 
did  not  deliver  at  Lee's  either  of  the  loaves  he  had 
weighed  previously  in  the  cart.  He  came  out  with 
an  empty  basket  a  quarter  of  an  hour  afterwards. 
When  Moore  had  gone  out  of  sight,  the  respondent 
went  into  Mary  Lee's  house  and  weighed  six 
loaves  that  were  on  the  table  there.  One  loaf 
weighed  81b.  lOoz.  3drs,  one  81b.  7oz.  8^drs.,  one 
81b.  lloz.  9^rs.,  one  81b.  1  loz.  3drs.,  one  81b.  12oz. 
8drs.,  and  another  31b.  12oz.  lOdrs. 

It  was  proved  by  Mary  Lee  that  the  appellant's 
man,  Thomas  Moore,  brought  the  six  loaves  to  her 
house  about  four  o'clock  on  the  16th  Aug. ;  she  was 
up-stairs  at  the  time,  and  ordered  her  little  girl, 
ten  years  of  age,  to  take  them  in ;  she  did  not  see 
nor  speak  to  Moore  herself,  nor  did  she  hear  what 
passed  when  Moore  came  in.  She  dealt  on  credit 
and  had  a  bill  once  a  month;  the  bill  for  those 
loaves  had  not  yet  come  in.  She  saw  the  cart  in  the 
street,  the  respondent  went  in  after  the  baker  had 
left ;  and  she  saw  him  examine  the  loaves  which  had 
been  left,  they  stood  on  the  table.  He  was  weighing 
the  bread  when  she  came  down- stairs,  there  were 
several  people  then  iu  the  house.  She  was  quite  out 
of  bread  when  the  baker  came.    She  did  not  always 
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buy  the  same  sized  loaf,  but  the  size  waft  according  to 
the  price  they  were  selling  bread  at.  It  was  the  best 
bread  at  the  price  that  came  into  Lilbourne.  The 
price  of  the  41b.  loaf  at  Lilbourne  was  at  the  time 
6Jcf.,  the  appellant's  loaves  were  5^</.,  ready  money. 
She  did  not  expect  the  appellant's  loaves  to  weigh 
41b.  The  respondent  left  the  bread  after  he  had 
weighed  it.  She  had  six  children.  There  were 
more  in  the  house  than  the  one  who  took  in  the 
bread,  but  not  all  the  six.  She  had  dealt  with  the 
appellant  twelve  or  thirteen  years,  and  had  no 
reason  to  complain  of  him,  his  custom  was  always 
to  keep  his  loaves  at  the  same  price,  5^<L  ready 
money,  6<L  credit,  and  to  vary  the  weight  according 
to  the  market,  she  knew  that  and  dealt  on  that 
system.  She  had  weighed  the  bread  after  the  man 
had  gone,  but  not  latteriy,  and  according  to  the 
price,  she  found  she  had  as  much  bread  as  she  was 
entitled  to  according  to  the  market. 

William  Flinders,  police  officer,  accompanied  the 
respondent  on  the  day  in  question,  and  corroborated 
his  statement. 

Mr.  Hensman,  the  appellant's  counsel,  contended 
at  the  close  of  the  case  of  the  respondent,  that  no 
offence  under  the  Act  had  been  proved  against  the 
appellant ;  no  evidence  had  been  given  by  the  re- 
spondent to  show  what  passed  at  Mrs.  Lee's  at  the 
time  of  the  sale  and  delivery  of  the  loaves  that  all 
the  requirements  of  sect.  7  of  the  Act  had  been 
complied  with ;  that  there  was  no  evidence  to  show 
a  sale  otherwise  than  by  weight,  but  we  decided 
to  hear  the  evidence  of  the  appellant.  It  was  further 
contended  that  the  evidence  proved  a  sale  by  weight ; 
tfiat  the  appellant's  man  had  weighed  the  dough 
before  it  was  baked  so  as  to  insure  that  every  loaf 
should  weigh  more  than  S^lb.,  which  was  the  weight 
he  WHS  then  selling ;  that  the  respondent  had  not 
given  any  evidence  to  show  that  any  of  the  loaves 
weighed  less  than  8^1b.  when  delivered  at  Mrs. 
Lee's  house ;  that  the  appellant's  man  had  proved 
that  a  loaf  weighed  into  the  oven  at  41b  could  not 
shrink  eight  ounces  unless  it  were  pulled,  and  that 
all  the  loaves  delivered  at  Mrs.  Lee's  were  perfect ; 
that  according  to  the  evidence  of  the  respondent  the 
average  weight  of  each  loaf  a  quarter  of  an  hour 
after  they  were  delivered  was  more  than  djlb. ;  that 
the  appellant  had  supplied  his  man  with  the  weight 
he  was  then  selling,  and  had  given  him  proper  in- 
structions ;  that  there  was  no  evidence  of  a  sale  by 
denomination ;  that  the  appellant's  system  was  fair 
and  well-known  to  and  approved  of  by  his  customers. 

The  appellant's  counsel  then  cidled  the  following 

witnesses.    Thomas  Meore,  who  proved  as  follows : 

I  am  foremui  to  defendant.  I  was  in  Lilboame  on  the 
dsj  in  qaastion.  I  often  take  out  as  mnoh  aa  400  loaTee  a 
dsj.  downing  said,  "How's  your  bread?"  I  did  not 
make  uiy  uiswer,  but  took  up  the  balance  and  weighed  a 
loaf,  and  then  I  said  "  3ilb. ;"  it  weighed  over.  I  said  "  The 
weight  of  my  bread  to-day  is  8ilb.,  and  the  price  is  6d.    If 

rnx  like  to  take  it  tor  ready  monay  yon  can  have  it  for  5|d." 
do  not  recollect  that  I  received  orders  from  my  master  as 
to  it,  but  bread  had  Just  risen  in  price,  and  we  had  Just 
altered  it.  Alterations  are  made  from  time  to  time,  accord- 
ing to  the  market :  and  I  am  provided  from  time  to  time 
with  the  weight  sold,  and  to  tell  the  ooatomers,  if  required. 
The  customers  very  seldom  ask  the  weight,  but  do  some- 
times. I  do  not  recollect  anyone  asking  me  to  wdah  die 
bread.  We  pat  in  the  oven  for  a  3ilb.  loaf  41b.  of  dough. 
I  did  it  that  day  myself.  On  that  day  there  were  about 
SOO  loaves  in  the  batch.  It  takes  about  40  minutes  to  set 
the  b  itch  in,  and  90  minutes  to  take  it  out.  Those  loaves 
put  in  first  come  out  last,  and  that  causes  the  variation  in 
weight  between  the  loaves :  and  we  get  a  variation  of  from 
loB.  to  Sox.  A  loaf  would  not  sink  Sox.  unless  in  a  bad 
season,  when  they  stick  and  pull  off  from  one  another.  We 
deliver  our  loaves  as  other  bakers— by  one  man ;  if  every 
loaf  had  to  be  weighed,  one  man  could  not  do  the  work  ot 
delivery  in  a  reasonable  time,  and  the  price  of  the  bread 
would  be  increased.  All  the  loaves  were  perfect  delivered 
to  Mary  Lee.  I  have  never  known  our  Ivead  complained 
of  ]  we  make  it  of  the  best  flour. 

By  the  bench : 

I  generally  take  about  half  the  money,  the  reet  is  credit. 
Onz  system  is  well  known  to  our  onstomers. 


George  Wallis  was  also  called  and  examined  by 
Mr.  Hensman,  and  deposed  as  follows : 

I  am  station  master  at  Welford.  I  prefer  a  regular  price 
and  varying  weight  to  a  fixed  weight  and  varying  mica  I 
have  tested  Kr.  Hill's  loaves  with  others,  and  hadloondl 
had,  by  his  system,  more  bread  for  my  money  from  him 
than  from  others.  He  has  a  very  good  character  aa  a 
tradesman. 

Further  evidence  was  then  tendered  by  the  appel- 
lant to  show  that  his  customers  knew  his  system, 
but  we  said  we  were  satisfied  of  this,  and  that  he 
need  not  call  any  more  witnesses  to  that  point. 
Having  received  the  above  testimony,  and  heard  the 
counsel  for  the  appellant  on  his  behalf,  we 
adjourned  the  case  to  the  6th  Oct.  1869,  to  give 
time  for  deliberation,  and  upon  that  day,  all  the 
parties  being  again  present,  ths  following  written 
decision  was  deUvered  by  Capt.  Sta£ford,  the  chair- 
man of  the  bench  :  — 

In  the  case  of  David  Browning,  inspector  of 
weights  and  measures  for  this  division  of  the 
county  of  Northampton,  -against  John  Hill,  a  baker 
residing  at  South  Kilworth,  in  LeicestcTshire,  which 
was  heard  before  Lient.  -  Col  Lowndes,  Mr.  St 
Paul,  and  myself,  on  the  1st  Sept.  last,  we  have 
paid  the  best  attention  to  the  evidence  on  both 
sides,  and  to  the  able  argument  of  the  learned 
counsel  who  appeared  for  the  defendant,  and  we 
have  unanimously  arrived  at  the  following  de- 
cision : 

The  information  was  laid  under  the  4th  section  of 
the  6  &  7  Will.  4,  c  87,  for  that  the  defendant^  on 
the  16th  Aug.  last,  at  Lilbourne,  sold,  or  caused  to 
be  sold,  bre^  to  one  Mary  Lee  otherwise  than  by 
weight.  The  defendant's  servant  delivered  on  that 
day,  from  his  master's  cart,  at  the  house  of  Mary 
Lee,  six  loaves,  all  varying  in  weight,  the  cliarge 
made  for  them  being  6d,  each.  It  appears  that  the 
defendant's  custom  is  to  alter  the  size  of  his  pieoes 
of  dough  before  putting  them  into  the  oven,  accord- 
ing to  the  price  of  corn,  and  to  sell  them  afterwards 
as  sixpenny  loaves,  charging  his  customers  b^d. 
ready  money,  and  Sd.  credit  for  them.  The  evi- 
(U'nce  given  by  the  Inspector  and  constable 
Flinders  of  what  passed  with  the  defendant's 
servant  before  the  bread  was  delivered,  and  that  the 
scales  were  not  afterwards  taken  into  Mary  Lee's 
house,  together  with  what  is  sworn  to  aa  the  system 
adopted  by  the  defendant  in  carrying  on  his  busi- 
ness ;  the  important  evidence  of  the  fact  that  the 
loaves  varied  in  weight,  although  all  sold  at  the 
same  price,  all  leads  us  to  the  irresistible  condusioa 
that  the  bread  in  question  was  never  weighed  after 
being  taken  out  of  theoven,  and  under  the  authority 
of  Jmes  V.  HuxtabU,  must  be  held  to  have  been  sold 
by  denomination,  and  not  by  weight ;  and  this  not 
being  the  defendant's  first  offence  under  the  statute, 
we  convict  him  in  the  full  penalty  of  40#.,  and  costs, 
13s.  6c/. 

The  question  for  the  court  is  whether  this  coo- 
viction  was  right. 

E.  Stafford, 
David  St.  Paul, 
JoHK  H.  Lowndes. 

Hensman  appeared  for  the  appellant — ^The  con- 
viction is  bad,  inasmuch  as  the  appellant  had  com- 
mitted no  offence  under  the  Act.  He  sold  his  bresd 
by  weight  and  not  by  denomination.  [Mbllob,  J. 
— Is  there  any  evidence  of  the  bread  naving  been 
weighed  after  it  left  the  oven  ?]  No,  nor  was  there 
any  evidence  that  it  was  not ;  but  the  Act  does  not 
say  that  the  bread  shall  go  through  the  process  of 
being  weighed,  but  only  that  it  shall  be  sold  aj 
weight,  and  the  baker  may  sell  at  any  wdght,  and 
there  is  no  penalty  under  the  Act  for  selling  short 
weight.  The  respondent  must  make  out  his  case 
and  show  that  the  bread  was  sold  otherwise  than  by 
weight    The  appellant  and  he  waa  selling  S|lb. 
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iMTet,  and  that  is  a  selling  by  weight.  [Mellor, 
J.— From  the  evidence  it  appears  that  jou  did  not 
weigh  your  bread,  but  that  jou  weighed  jour 
dough.]  These  loaves,  in  fact,  weighed  more  than 
the  snnounoed  weight ;  every  one  weighed  the  full 
weight  when  delivered,  and  a  lapse  of  a  quarter  of 
so  hoar  elapsed  before  they  were  weighed.  [Mbl- 
LOB,  J. — ^You  must  deliver  the  bread  as  having 
weighed  it.  Piaorr,  B.— The  object  of  the  Legis- 
lature is  to  insure  uniformity.  You  call  evidence, 
sod  that  evidence  shows  that  the  bread  was  never 
weighed.1  In  Jonea  v.  HuxtaiUe,  L.  Bep.  2  Q.  B. 
m ;  16  L.  T.  Bep.  N.  S.  381,  a  quartern  loaf  was 
ssked  for  by  the  customer,  and  it  was  found  to  be 
deficient  in  weight,  and  the  baker  did  not  represent 
that  he  was  selling  by  weight,  but  here  it  is  found 
.  that  the  seller  meant  a  sale  of  2>^lb.  of  bread,  and 
that  the  buyer  had  a  proper  quantity  for  his  money. 
He  did  not  sell  otherwise  than  by  weight.  The 
•tatute  says  nothing  as  to  when  the  bread  is  to  t»e 
weighed.  [Mbllor,  J.— You  say  that  you  sold  by 
weight,  and  yet  you  never  weighed  the  bread.] 
lo  Jones  V.  HuxlabU  the  deficiency  in  weight  was 
ooosidered  to  be  evidence  of  the  bread  not  having 
been  weighed  ;  but  here  there  is  no  deficiency  ;  one 
loAf  indeed  may  be  a  little  under  weight  which  may 
arise,  as  probably  it  did,  from  being  torn  away  from 
soother  loaf.  [Mbllor,  J.— But  can  bread  be  said 
to  be  sold  by  weight,  when,  in  fad,  it  has  never 
been  weighed  at  all  ?]  There  is  no  evidence  that  it 
was  not  weighed,  and  in  fact  it  was  full  weight.  In 
Jcma  V.  BuxtabU  it  was  affirmatively  proved  that 
tiie  bread  had  never  been  weighed.  [Mbllor,  J. — 
The  baker  leaves  six  loaves  which  we  must  assume 
had  nev«r  been  weighed.  There  is  nothing  to  im- 
peach the  honest  intentions  of  the  appellant;  he 
leems  to  have  done  that  which  he  considered  right, 
but  unfortunately  he  has  not  obeyed  the  law. 
PuoTT,  B.— He  sold  all  these  varying  loaves  as  at 
ooe  weight  Suppose  that  instead  of  selling  all  to 
one  person  he  had  sold  it  to  different  persons,  they 
would  have  had  loaves  of  various  weights.]  There 
is  positive  evidence  to  show  that  the  loaves  were  of 
full  weight  when  put  into  the  oven,  and  there  is 
nothing  to  show  that  they  were  not  of  full  weight 
when  they  came  from  the  oven. 

Mertweiher^  for  the  respondent,  was  not  called  on. 

Mbllor,  J.—  I  am  quite  satisfied  that  upon  this 
itate  of  facts  the  conviction  ought  to  be  affirmed. 
There  was  certainly  evidence  before  the  justices 
which  warranted  them  in  coming  to  the  conclusion 
that  the  bread  had  not  been  weighed.  The  party 
who  is  charged  produces  evidence  which  conclu- 
sively shows  that  those  loaves  were  never  weighed 
as  bread,  but  that,  making  certain  allowances  when 
the  dough  is  put  into  the  oven,  he  thinks  he  does 
that  which  wUl  result  in  the  proper  weight  when 
the  bread  is  baked.  Now,  the  Act  of  Parliament 
never  intended  to  permit  practices  such  as  this 
which  might  introduce  rexj  great  differences  in  the 
weight  of  bread.  The  Legislature  says  it  shall  be 
ao  offence  to  sell  bread  otherwise  than  by  weight. 
It  is  the  weight  of  hreadt  and  not  the  weight  of 
dbii^  that  was  intended  to  be  provided  for.  The 
seUer  is  certainly  not  restricted  to  any  particular 
weij^t ;  but  he  must  sell  by  weight.  If  he  sells 
false  weight  the  customer  may  have  another 
remedy,  but  it  must  be  a  selling  by  weight ;  and,  to 
ensure  this,  the  bread  most  have  been  previously 
weighed. 

PiGon,  B. — ^I  am  of  the  same  opinion.  The  lan- 
guage of  the  statute  is  very  precise  and  clear. 
(His  Lordship  read  the  4th  section.)  The  meaning 
of  the  section  is  that  bread  shall  not  be  sold  merely 
as  a  loal,  but  that  it  shall  be  sold  as  of  such  a 
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weight.  The  baker  had  no  right  to  make  a  calcu- 
lation as  to  what  weight  of  bread  so  much  dough 
will  produce,  and  so  act  upon  that  calculation. 
The  baker  says,  so  much  dough  was  put  into  the 
oven,  and  such  a  weight  of  bread  ought  to  be  the 
result.  But  that  is  merely  averaging  the  weight.  I 
think  the  justices  were  right  in  their  decision. 

Judgment  for  the  rtspondenU 

Attorneys  for  the  respondent,  Burton  and   IFtV- 
loughby^  Daventry, 


Saturday y  June  11,  1870. 
Rbg.  V,  Thb  Guardians  of  thb  Abinodon  Union. 

Poor  law — Order  of  removal — Irremovability, 

A, J  who  wag  the  illegitimate  son  of  B.^  was  bom  in  the 
union  of  C.  B,  afterwards  married^  and  went  with  A. 
and  her  husband  to  live  in  the  union  of  2>.,  where  they 
continued  afterwards  to  reside.  A,  having  resided 
with  them  there  for  more  than  a  year,  he  was  sent, 
when  16  years  of  age,  to  the  School  for  the  Indigent 
Blind  at  Southtvark,  which  place  was  in  neither  of  the 
before-mentioned  unions.  The  school  is  maintained 
for  educational  purposes  by  voluntary  contributions, 
the  pupils  being  dotned,  fed,  ^.,  out  of  the  funds  of 
the  institution.  They  are  discharged  by  the  committee 
of  management  when  they  are  sufficienuy  instructed  or 
when  they  attain  twenty-one  years,  and  may  also  be 
removed  for  misconduct.  A.  remained  there  until  he  was 
over  twenty-one  years  of  age,  when  he  was  discharged 
and  he  returned  to  live  with  his  mother  in  the  union 
of  D.  In  each  of  the  Jive  years  that  A,  wcu  at  the 
school,  he  had  a  holiday  oj  Jive  or  six  weeks  in  tht 
summer,  which  he  spent  with  his  mother  and  her 
husband  at  D,  Having  become  chargeable  to  D,,  an 
order  was  obtained  for  his  removal  to  C,  as  the  union 
of  his  birth : 

Held,  that  he  had  become  irremovable  from  D.,  as  having 
resided  there  more  titan  one  year. 

This  was  a  case  stated  by  the  quarter  sessions  of 
Berkshire,  upon  an  appeal  between  the  Henley 
Union,  appellants,  and  Uie  Abingdon  Union,  respon- 
dents, touching  an  order  of  removal  of  one  Walter 
Hopkinson  from  the  said  Abingdon  union  to  the 
said  Henley  union,  upon  which  appeal  the  said  order 
was  quashed  subject  as  aforesaid.  The  case  stated 
was  as  follows. 

The  pauper,  Walter  Hopkinson,  was  bom  in  the 
parish  of  Botherfleld  Grays,  in  the  county  of  Oxford, 
in  the  appellants'  union  of  Henley-on-Thames, 
on  the  ISth  Jan.  1847,  the  bastard  child  of  one 
Jane  Hopkinson,  a  single  woman,  then  residing 
in  the  parish  of  Rothei^eld  Grays.  On  the  10th 
Nov.  1868,  Jane  Hopkinson,  the  pauper's  mother, 
was  married  to  one  William  Roberts,  at  Henley-on- 
Thames  aforesaid,  in  the  appellants'  union.  Jane 
Roberts  (formerly  Jane  Hopkinson)  continued  to 
reside  with  her  husband  in  the  parish  of  Henley-on- 
Thames  for  more  than  a  year  after  her  marriage. 
She  then  removed  to  Reading  with  her  hus- 
band, where  they  resided  until  the  16th  June 
1861,  when  they'  removed  to  Littlemore,  in  the 
coimty  of  Oxford,  in  the  respondents'  union,  where 
they  have  resided  ever  since.  The  parish  of  Little- 
more  is  not  the  parish  of  settlement  of  the  said 
William  Roberts.  The  pauper  lived  with  his  mother 
and  her  husband,  and  was  maintained  by  them 
without  relief  until  the  6th  Aug.  1862,  when  he 
was  duly  elected  to,  and  admitted  to  be  a  pupil  at 
the  School  for  the  Indigent  Blind,  in  St.  George's 
Fields,  South wark,  being  then  about  fifteen  years 
and  six  months  old. 

The  School  for  the  Indigent  Blind  is  a  charitable 
institution  supported  by  voluntary  contributions, 
and  is  under  the  management  of  a  committee.    The 

2£ 


418 


MAGI8TBATBS*  OASES. 


Q  B.] 


RbO.  v.  ThB  G0ARDIAN8  OF  THB  ABHTODON  UvIOK. 


[Q.R 


pupils  are  elected  by  the  yotes  of  the  Bubscribers, 
and  are  lodged,  clothed,  and  fed,  as  well  as  taught 
out  of  the  funds  of  the  institution.  The  pupils  nre 
discharged  by  the  committee  when  thej  are  suffi- 
ciently instructed,  or  when  they  attain  twenty-one 
years  of  age,  and  may  also  be  removed  for  miscon- 
duct. The  school  in  question  is  situate  in  the 
borough  of  Southwark,  out  of  both  the  appellants' 
and  respondents'  unions,  and  is  maintained  for 
educational  purposes  only  ;  and,  by  one  of  the  rules 
for  the  management  thereof,  it  is  provided  that  no 
applicant  deficient  in  intellect  or  physical  power  or 
not  in  good  health,  or  married,  or  unable  to  wash  or 
dress  without  assistance, or  subject  to  fits  or  scrofula, 
hereditary  disease,  or  to  any  disorder  which  may  be 
prejudicial  to  the  pupils  in  the  school,  can  become  a 
candidate.  The  pauper  remained  and  continually 
resided  at  the  school  as  a  pupil  thereof,  aud  subject 
to  its  rules  and  discipline,  until  the  I9th  July  1868, 
when  he  was  discharged  by  order  of  the  committee, 
being  then  more  than  twenty-one  years  old.  During 
his  residence  at  the  said  school  the  pauper  was 
wholly  supported,  maintained,  clothed,  lodged,  and 
fed  out  of  the  funds  thereof ;  and  neither  the  said 
William  Boberts  nor  his  mother  in  any  way  con- 
tributed to  bis  support  during  such  residence,  but 
he  went  to  them  at  Littlemore  and  stayed  with  them 
for  five  weeks  in  the  summer  of  each  of  the  years  1868, 
1 864,  and  1865,  and  for  six  weeks  in  each  of  the  years 
1866  and  1867,  the  last  of  which  visits  terminated 
in  the  autumn  of  1867.  During  each  of  these 
periods  he  was  supported,  maintained,  lodged, 
washed  for,  and  fed  by  the  said  William  Roberts 
and  his  said  mother. 

After  his  discharge  from  the  school  the  pauper 
returned  to  Littlemore,  being  then  over  twenty-one 
years  of  age,  and  having  no  other  place  to  return 
to,  and  remained  at  Littlemore  with,  and  was  sup- 
ported, maintained,  clothed,  lodged,  and  fed  by  the 
said  William  Roberts,  and  his  said  mother,  till  the 
month  of  March  1869,  when  he  became  chargeable 
to  the  respondents'  union,  never  having  done  anv 
act  to  acquire  any  settlement  other  than  the  birth 
settlement  aforesaid.  On  the  10th  May  1869  the 
guardians  of  the  respondents'  union  obtained  an 
order  for  the  pauper's  removal  to  the  appellants' 
union,  against  which  this  appeal  was  laid,  and  upon 
the  hearing  of  such  a|^>eal  the  above  facts  were 
admitted  or  proved,  and  the  court  thereupon  drew 
the  inference  that  there  was  an  animus  revtrttntk  in 
the  pauper,  andadjndged  that  the  pauper  had  under 
the  circumstanoes  aforesaid  constructively  resided 
with  the  said  William  Roberts  and  his  said  mother 
in  the  said  parish  of  Littlemore  for  more  than  one 
year  next  before  the  making  of  the  said  order, 
without  receiving  relief,  aud  was,  therefore,  irve- 
movabie  therefrom. 

If  the  court  should  be  ol  opinion  that  the  above 
iuletence,  and  the  judgment  of  the  justices  was 
justified  and  right  law  respectively,  the  oider  of  the 
justices  is  to  be  confirmed  with  costs ;  if  otherwise, 
the  order  of  sessions  to  be  quashed,  and  the  oiderof 
removal  to  be  oonfinued  with  costs. 

Fiater  appeared  lor  the  respondents  in  support  of 
the  order  of  sessions. 

Mwrri^qtom  {Bro$  with  him)  was  called  upon  to 
siippoft  the  ooder  «f  removaL  The  oaianu  rcu«tiiuft 
iui  this  case  is  immaterial,  as  the  painter  had  no  homa 
to  which  to  return.  He  was  illegitimate  and  over 
sixteen  years  of  age.  The  Queen  v.  Glonop^  L.  Bep. 
1  C^  B.  2^7 ;  13  L.  T.  Rep.  N.  8.  672,  is  an  authority 
inmy  favour.  In  giving  judgment  Blackburn,  J.  said : 
*'  The  cases  on  this  subject  turn  on  their  particular 
circumstances ;  but  the  result  of  them  is  that  where 
a  person  goes  away  from  a  parish  for  a  temporary 
purpose,  leaving  a  house  or  lodging  behind  him^ 


he  is  still  in  effect  residing  in  the  pariah.  On  the 
other  hand,  if  he  goes  away,  even  leaving  wife  and 
children  behind  him,  and  establishes  himself  else- 
where, there  is  no  residence.  There  must  be  both 
a  plH(*o  which  he  has  a  right  to  return  to,  and  an 
int<Mition  to  return,  to  constitute  a  constructive 
residence ;  and  where  a  man  has  gone  away  and  left 
no  residence,  though  he  means  to  return  at  a  future 
time,  the  aninms  reoertmdi  is  immateriaL"  fCooK- 
BURN,  0.  J.— In  that  case  there  was  no  resideaoe^ 
constructive  or  otherwise.  Here  the  pauper  was  a 
part  of  his  mother's  family.  He  was  taken  to  the 
school  for  the  purposes  of  education.  He  was  still 
constructively  living  with  his  mother  as  be  would 
have  been  in  the  case  of  being  sent  to  any  ordinary 
boarding  school.]  That  would  be  so  in  tiie  case 
of  a  legitimate  child,  here  he  is  now  over  sixteen 
years  of  age,  and  is  therefore  no  longer  liable  to  be 
supported  by  his  mother  or  her  husband.  The 
school  to  which  he  went  differs  from  an  ordinary 
school,  and  he  was  retained  there  until  he  was  over 
twenty-one  years  of  age.  He  was  a  resident  in  the 
school.  [CooKBCSN,  C.  J.— That  is,  he  was  bodily 
there— just  as  in  the  case  of  an  ordinary  pupil  at  a 
school.J  But  he  has  no  home  to  which  he  has  a 
right  to  return,  and  the  mother  and  her  husband 
were  under  no  legal  obligation  to  receive  and  sup- 
port him.  He,  moreover,  remains  at  the  sdiodl 
after  he  is  twenty-one  years  <^  age,  and  when, 
therefore,  he  is  perfectly  his  own  master.  The 
school  was  his  home,  though  he  was  permitted  to 
visit  his  parents.  [Lush,  J.— Suppose  the  sessions 
had  found  that  during  all  this  time  the  mother 
and  her  husband  were  ready  to  receive  him  home 
upon  his  discharge,  how  would  the  case  have  stood 
then  ?]  That  fact  was  suggested  to  the  justices  to 
find  in  the  case,  but  they  d^dined  to  do  so.  [Mbllob, 
J.— Can  you  say  that  his  going  back  for  some 
weeks  in  each  year  is  not  evidence  for  the  jus- 
tices?] The  justices  ask  for  the  opinion  of  the 
court  upon  the  facts. 

CooKBUUN,  C.  J. — If  so,  I  have  no  difficulty  in 
coming  to  the  conclusion  that  the  pauper  hsd 
become  irremovable.  Until  he  went  to  the  asylum 
his  residence  was  clearly  with  his  mother.  When 
he  went  to  it  he  did  so,  not  with  the  object  of 
abandoning  his  home,  for  if  he  had  left  the  as>  lam  at 
any  time  he  would  doubtless  have  returned  to  it.  The 
case  does  not  in  principle  differ  from  the  ordinary  one, 
where  a  youth  goes  to  a  boarding  school,  in  whieh 
case  it  cannot  )^  said  that  he  has  abandoned  hii 
home.  The  case  differs  from  Reg,  v.  Ghnop,  in 
which  there  was  no  intention  to  return.  I  think 
that  the  sesions  came  to  the  right  conclnaion. 

Blackburx,  J.— I  am  of  the  same  opinion.  It  is 
dear  that  up  to  the  age  of  fifteen  idien  he  went 
to  the  asylum  his  home  was  with  his  mother.  He 
then  goes  to  this  school,  and  if  that  place  at  any  time 
had  ceased  to  have  been  his  place  <^  abode  he  would 
have  returned  to  his  mother.  At  the  age  of  six- 
teen he  was  undoubtedly  in  a  condition  to  hate 
obtained  another  home,  and  if  it  had  i^peaied  that 
he  had  in  fact  obtained  another  booae  the  caie 
would  have  been  different.  But  when  we  see  that 
he  was  residing  at  the  asylum  only  at  the  pleasure 
of  the  authorities  these,  and  that  in  everj  year  bs 
had  had  a  hofiday  during  which  he  wna  at  hoas^ 
and  that  at  twentv-one  he  went  home,  having  left 
the  asylum,  I  think  the  justieea  drew  the  right  con* 
elusion  that  there  was  an  ammus  reoertendi.  I  think 
we  are  fully  justified  in  coming  to  the  conclusion 
that  he  still  retained  a  constructive  lesidenoe  with 
his  mother,  and  this  view  will  cany  out  the  iaten* 
tion  of  the  Legislature  which  was  not  to  diaoonaect 
a  pauper  from  the  place  where  he  has  been  recently 
residing. 
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Mellor,  J. — I  am  also  of  thti  same  opinion.  I 
think  there  was  abundant  material  to  justify  the 
justices  in  coming  to  the  conclusion  they  did. 
There  is  certainly  quite  sufficient  to  satisfy  me  that 
the  mother's  abode  was  the  constructive  residence 
of  the  pauper. 

Lush,  J. — I  was  at  first  somewhat  inclined  to 
take  a  different  view ;  but,  upon  consideration,  I 
tiiink  the  sessions  were  right  in  their  decision. 

Order  of  sessions  affirmed. 

Attorneys  for  the  appellants,  Dak  and  Siraiton, 
13,  Gfay's-inn-square. 


The  Brutoh  Turnpike  Trustees  (apps.)  v.  The 
WiNCANTON  Highway  Boakd  (resps.). 

Turitpike  trust — Paj/ment  of  interest  on  debt — Old 
arrears  of  interest  in  past  years  —Repair  of  road — 
Prwrity  of  payment. 

By  a  local  turnpike  Act  it  was  provided  that  the  moneys 
to  be  received  by  virtue  of  the  Act  (^passed  in  1831) 
skoM  be  applied  **  in  the  first  place  "  in  payment  of 
all  costs  and  in  obtaining  the  Act,  S^  ;  cokd*'*'  in  the 
next  place  "  tn  paying  and  discharping  all  interest  then 
due  cmd  owing,  ana  which  should  thereafter  become 
due,  upon  security  of  the  tolls,  ^c,  and  ofimnroving, 
repairing,  and  preserving  the  roads ;  ^Oiid  lasthf,  in 
reducing  and  paying  off  the  principal  money,  ffv,  ;  and 
also  aS  other  debts  and  sums  due  and  owing  and 
therec^fler  to  becotne  due  and  owing  in  pursuance 
of  the  Act,  The  road  beina  out  of  repair,  an  order  of 
pistioes  under  5  j-  6  WilL  4,  c  50,  s.  94,  w€u  made 
on  the  trustees  to  pay  a  sum  to  the  surveyor  of  the 
Idghwaye  to  be  applied  to  its  repair,  the  trustees  having 
ample  funds  in  hand  from  tlte  tolls  after  paying  the 
aarrest  year's  interest,  but  not  if  they  also  paid  the  old 
past  yearns  arrears  of  interest  due.  l/pon  a  case 
stateafor  the  opinion  of  this  court,  whether  the  trustees 
were  authorised  to  pay  the  old  arrears  of  interest 
accrued  in  past  years  as  well  as  the  current  year's 
interest  due  before  they  were  obliged  to  repair  the  roaa : 

Held,  that  the^  were  so  justified  in  first  paying  the  cur- 
rent yearns  interest  and  the  old  arrears  of  interest  due 
in  previous  years  before  they  were  bound  under  and  by 
the  terms  of  the  local  turnpike  Act  to  repair  the  road 
(Beg.  V.  Hutchinson,  4tE.  i'B.  200,  distinguished). 
The  13  ^  14  Vict.  e.  79,  s.  4,  and  Beg.  v.  Trustees 
of  South  Shields  Turnpike  Boads,  %  E,  f  B.  606, 
pmtting  a  construction  upon  that  Act  as  to  its  making 
a  new  4Mppropriation  of  the  funds  of  turnpike  trustees 
remarked  upon. 

At  a  petty  session  holden  at  the  Petty  Sessional 
DiYisicm  of  Wincanton,  in  the  county  of  Somerset, 
on  the  27th  Sept.  1869,  an  information  was  pre- 
ferred by  Benjamin  Atwell,  the  surveyor  of  the 
Wincanton  highway  board,  against  the  trusi^es  of 
the  Bruton  turnpike  road,  charging  that  portions  of 
certain  public  highways  defined  in  the  information 
were  out  of  repair,  and  that  such  highways  so  out 
of  repair  were  part  of  the  Bruton  turnpike  roid, 
and  that  the  trustees  of  the  said  turnpike  road 
were  chargeable  with  the  repairs  thereof. 

The  justices  thereupon  issued  a  summons  against 
the  derk  of  Uie  said  turnpike  trustees,  to  show  cause 
why  an  order  for  payment  of  the  costs  of  the 
repairs  of  tiie  said  turnpike  road  should  not  be 
made  upon  him,  as  such  clerk  to  the  trustees  of  the 
amid  tnrniuke-road.  ' 

Upon  the  hearing  of  the  case  the  clerk  to  the 
trasteea  of  the  turnpike  road  objected  to  the  pay- 
ment of  the  coats  of  the  repairs  of  the  roads  in 
qoestion,  upon  the  ground  that  the  justices  in 
petty  aessions  had  no  power  to  make  an  order  upon 
the  truatees  for  payment  of  the  espouses  of  the 


repairs,  unless  the  turnpike  trustees  had  funds  for 
such  purposes ;  and  he  cited  cases  (/2.  t.  Sl  Alban's, 
22  L.  J.,  N.  S.,  142,  M.  C. ;  George  ▼.  Chambers,  11 
M.  &  W.  149 ;  12  L.  J.,  N.  S.,  94,  M.  C.)  to  show  that 
t  e  justices  were  bound  to  inquire  into  the  ftate  of 
the  funds  of  the  turnpike  trusts. 

Evidence  was  then  given  by  the  treasurer  of  the 
turnpike  trust,  to  show  that  after  providing  for  the 
interest  then  accruing  in  respect  of  moneys 
borrowed  on  the  securities  of  the  toUs,  and  for  cer- 
tain old  arrears  of  like  interest  due  at  the  end  of 
previous  years,  but  which  had  not  been  paid  when 
they  became  due,  and  also  for  the  current  simple 
contract  debts  then  owing  from  the  trust,  there  would 
not  be  any  balance  in  his  hands  to  the  credit  of  the 
trust.  And  it  further  appeared  that  the  deficiency 
in  the  trust  funds  was  caused  by  the  trustees  hav- 
ing recently,  indeed  since  the  issuing  of  the  sum- 
mons, paid  such  old  arrears  of  interest  to  the 
amount  of  127^  Qs,  dd. 

And  it  was  stated,  on  behalf  of  the  Highway 
Board,  and  found  as  a  fact,  that  the  unsound  con- 
dition of  these  turnpike  roads  had  been  long  known 
to  the  trustees  of  the  Bruton  Turnpike  trust,  who 
had  declined  to  repair  the  same  on  the  ground  of 
having  no  funds  at  their  disposal,  and  it  was  con- 
tended that  on  the  authority  of  the  case  Beg,  y. 
Hutchinson,  4  E.  &  B.  200,  24  L.  J.  N.  S.,  M.  C.  25, 
the  trustees  had  not  any  authority  to  pay  arrears  of 
interest  in  priority  to  the  current  necessary  ex- 
penses of  the  repairs  of  the  road,  but  that  an 
adequate  portion  of  the  money  so  apportioned  by 
them  to  such  arrears  ought  to  have  been  made 
applicable  to  the  repairs  of  the  roads  in  question. 

The  clerk  to  the  trustees  produced  the  Bruton 
Turnpike  Boads  Act,  and  the  section  relating 
to  the  application  of  moneys  arising  from  tolls 
enacts  as  follows:  —  **That  all  moneys  which 
shall  arise  and  be  produced  from  the  tolls 
granted  or  made  payable  by  the  Act,  and  all 
other  moneys  which  shall  arise  by  virtue  of  the 
Act,  shall  be  applied  in  the  order  or  manner  follow- 
ing (that  is  to  say),  in  the  first  place,  in  payment  of 
all  the  costs,  charges,  and  expenses  which  shidl 
have  been  incurred  in  applying  for,  preparing, 
passing,  and  obtaining  tilus  Act,  and  otherwise 
relative  thereto ;  and  in  the  next  place,  in  paying 
and  discharging  all  interest  now  due  and  owing, 
and  which  shall  hereafter  beoome  due,  upon  any 
mortgage  or  security  of  the  tolls  or  duties  hereby 
granted  or  made  payable,  and  in  defraying  the 
expenses  of  building  or  erecting  toll  houses,  toll 
gates,  and  toll  bars,  with  suitable  outbuildingt 
thereto,  and  of  removing  or  altering  the  tame,  or 
any  of  them,  and  other  conYemences^and  of  alter- 
ing, raising,  widening,  improving,  repairing,  and 
preserving  the  said  roads,  and  otherwise  in  execu- 
ting the  several  purposes  of  this  Act ;  and,  lastly, 
in  reducing,  paying  off,  and  discharging  the  seYeial 
principal  sums  of  money  due  on  any  such  mortgage 
or  securities  as  aforesaid,  and  also  all  other  debts  and 
sums  now  due  and  owing,  and  hereafter  to  become 
due  and  owing,  in  pursuance  of  this  Act." 

And  the  clerk  to  the  trustees  contended  that  the 
case  of  Reg.  v.  Hutchinson  could  not  govern  the 
decision  of  the  justices  in  this  case^  inasmuch  as  by 
the  local  Act,  which  goYemed  the  decision  of  the 
Court  of  Queen's  Bench  in  JSeg,  y.  Hutchinson,  the 
trustees  were  ordered  to  apply  the  money  received 
from  the  tolls,  &c.,  in  the  first  place  in  payment  of 
the  expenses  of  the  Act,  and  the  remainder  after 
payment  of  the  necessary  expenses  of  erecting  toll 
houses,  in  keeping  down  the  interest  of  the  principal 
sums  borrowed,  and  then  in  amending,  making, 
altering,  &c.,  the  roads,  whereas  the  Bruton  Act 
expressly  provides  that  the  money  should  be  applied 
in  paying  and  discharging  ail  interest  due  and  owing 
J  at  the  time  of  passing  the  Act,  and  which  should 
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tLcrtafter  btcoiue  due  upou  auj  mortgage  or 
securities  of  the  tolls. 

The  justices,  after  considering  the  arguments  of 
the  parties,  were  of  opinion  that  the  case  came  within 
the  reasoning  of  the  judgment  in  Req,  v.  Butchinaonj 
and  that  thev  were  bound  by  such  decision,  and 
accordingly  they  made  an  order  on  the  trustees  foi 
payment  of  58/.  18«.,  which  had  been  found  to  be 
the  costs  of  repairs,  and  12^  10«.  for  the  costs  of 
the  respondents. 

The  question  for  the  opinion  of  the  court  is 
whether  the  trustees  of  the  Bruton  turnpike  road 
were  bound  to  apply  an  adequate  portion  of  the 
moneys  arising  from  the  tolls  to  the  necessary 
annual  current  expenses  of  maintaining  the  road 
in  repair  in  preference  to  apportioning  such  moneys 
to  the  payment  of  arrears  of  interest  which  had 
been  carried  over  from  the  previous  years.  If  they 
were  not  bound  to  apply  suc^  moneys  to  such 
necessary  repairs,  the  order  of  justices  to  be  quashed ; 
if  they  were  bound  so  to  apply  the  moneys,  the  order 
to  stand. 

PindoTf  for  the  respondents.— This  case  depends 
entirely  upon  the  construction  to  be  given  to  the 
Bruton  local  Turnpike  Act  passed  in  the  year  1831, 
which  directs  the  appropriation  of  the  tolls  and  re- 
Tenueft  of  the  trust  in  a  prescribed  order  of  priority. 
In  the  first  place  in  payment  of  all  costs,  &c.,  in 
obtaining  the  Act,  &c  And  in  the  next  place  in 
paying  and  discharging  all  interest  now  due  and 
owing,  and  which  shall  hereafter  become  due  upon 
any  mortgage  or  security  of  the  tolls,  &c.,  and  of 
improving,  repairing,  and  preserving  the  said  roads, 
&c.,  and  lastly,  in  reducing  and  paying  off  the  prin- 
cipal moneys,  &c.,  and  also  all  other  debts  and  sums 
due  and  owing  and  hereafter  to  become  due  and 
owing  in  pursuance  of  this  Act  So  that  the  pay- 
ment of  interest  comes  before  the  making  repairs. 
[Blackbdbn,  J. — Both  are  in  the  same  class ;  cer- 
tainly interest  precedes  repairs  in  words,  but  is  past 
interest  as  well  as  the  current  interest  to  be  paid 
before  the  trustees  repair  their  road  ?]  Yes,  it  is 
now  so  contended ;  then  it  will  be  said  oy  the  other 
side  that  the  case  of  Reg,  v.  Hutchinson,  4  E.  &  B.  300, 
is  conclusive  against  the  paying  off  the  old  arrears  of 
interest  before  the  trustees  repair  the  road.  [Black- 
burn, J. — If  they  permit  the  road  to  remain  out  of 
repair,  they  will  of  course  get  less  toll.]  In  that 
case  the  Turnpike  Act  enacted  that  the  moneys  to 
be  received  by  virtue  of  it  should  be  applied  in  the 
first  place  in  discharging  the  expenses  of  obtaining 
the  Act,  and  the  remainder  of  such  money  (after 
payment  of  the  expences  of  erecting  toll  gates,  &c.) 
'*  shall  from  time  to  time  be  applied  in  keeping 
down  the  interest  of  the  principal  moneys,**  borrowed 
on  the  credit  of  the  Act,  ^*  and  in  repairing  the  turn- 
pike road,**  and  lastly,  **  in  repaying  the  principal 
moneys.*'  The  road  being  out  of  repair,  an  order 
of  justices  under  the  stat.  5  &  6  W.  4,  c.  50, 
s.  94,  was  made  on  the  trustees  to  pay  a  sum  to 
the  surveyor  of  the  highways  to  be  applied  to  its 
repair.  The  trustees,  after  the  road  was  out  of 
repair  and  before  the  order  was  made,  had  applied 
all  their  funds  to  paying  their  annual  interest  on 
the  money  borrowed  and  the  arrears  of  interest 
due  in  previous  years,  and  the  amount  applied  to 
the  payment  of  arrears  exceeded  the  amount  in  the 
order.  It  was  held  by  this  court  that  the  words 
'*  keeping  down  the  interest'*  in  the  Act  meant 
paying  the  annual  interest  as  it  accrued,  and  did 
hot  include  paying  arrears,  which  the  Act  left  to  be 
provided  for  in  the  same  way  as  the  principal,  and 
consequently  that  the  payment  of  interest,  though 
the  road  was  out  of  repair,  was  a  legitimate  appro- 
priation of  the  funds  ;  but  that  the  payment  of 
arrears  of  interest  when  the  road  was  out  of  repair 
was  not  a  legitimate  appropriation.    Lord  Camp- 


bell there  said  :  '*  We  think  the  obligation  to  keep 
down  the  interest  of  the  moneys  borrowed  as  it  is 
first  mentioned  takes  precedence  of  that  to  repair 
the  road ;  but,  looking  to  the  language  here  em- 
ployed, and  the  whole  scope  of  the  Act,  we  cannot 
accede  to  the  contention  that  'keeping  down  the 
interest '  means  paying  off  all  the  arrears  of  interest 
which  have  accrued  since  the  money  wa.«  borrowed. 
The  expression  of  *  keeping  down  the  interest*  is 
familiar  in  legal  instruments,  and  means  the  pay- 
ment of  interest  periodically  as  it  becomes  due,  and 
not  the  payment  of  all  arrears  of  interest  whidi 
may  have  become  due  on  any  security  from  the  time 
when  it  was  executed.  Wo  think  the  trustees 
would  have  been  authorised  in  paying  from 
the  tolls  ooUecti'd  under  the  Act  the  interest 
becoming  due  periodically  before  applying  any 
portion  of  them  to  the  repair  of  the  road."  lii  the 
present  case  the  payment  of  iiit^^rest  is  named  in  the 
local  Act  before  the  repairing  of  the  road,  therefore 
it  was  intended  it  should  have  priority.  The  words 
in  the  Bruton  Act  as  to  the  payment  of  the  interest 
are  altogether  different,  and  very  much  stronger 
than  in  Reg.  v.  Hutchinson ;  they  are  that  the  tolls 
shall  be  applied  **in  paying  and  discharging  all 
interest  now  due  and  owing,  and  which  shall  here- 
after become  due,"  &c.  There  is  no  other  point  io 
the  present  case. 

F,  Hailoff  contra,  for  the  respondents,  in  support 
of  the  decision  of  the  justices. — The  Bruton  local 
Act  passed  in  1881,  and  its  primary  object  appears 
to  have  been  the  keeping  in  better  repair,  oat  of  the 
tolls  to  be  collected  thereunder,  the  road^  therein 
alluded  to  and  made  under  a  previous  Act  of  Fsr- 
liament.  The  Act  of  1881  is  entitled  <"  An  Act  for 
more  effectually  repairing  the  several  roads,"  ftc, 
which  it  describes,  and  sect.  1  says  *'  that  it  shall  be 
put  in  execution  for  the  purpose  of  more  effectually 
repairing,  amending,  improving,  and  keeping  in  re- 
pair," &c.,  the  said  roads.  Then  the  case  of  Reg.  v. 
Hutchinson  is  identical  in  all  respects  with  the 
present,  as  is  admitted  by  the  other  side,  except  in 
the  mode  of  expression  and  words  used  as  to  the 
payment  of  the  interest  from  rime  to  time ;  there  it 
is  "  in  keeping  down  the  interest  of  the  prindiMl 
moneys  advanced,"  &c.,  here  the  words  are,  **in 
paying  and  discharging  all  interest  now  due  aod 
owing,  and  which  shall  hereafter  become  due,**  4e. 
Surely  the  same  meaning  in  substance,  for  does  not 
keeping  down  the  interest  mean  paying  and  dis- 
charging the  interest  ?  And  as  the  court  said  in 
Reg.  V.  Hutchinson,  it  means  the  payment  of  interest 
as  it  becomes  due.  The  reason  given  for  it 
in  that  case  equally  applies  here,  liord  Camp- 
bell there  says,  **By  paying  off  the  whole  of 
the  arrears  while  the  road  was  out  of  repsir, 
the  object  of  the  Act  would  be  entirely  defeated, 
and  if  there  were  to  be  an  indictment  against  the 
parish  for  non-repair  of  the  road,  to  be  followed  by 
a  rate  to  repair  it,  or  if  an  order  were  made  for  pay- 
ment of  a  sum  of  money  to  repair  it  out  of  the 
highway  rate,  this  monstrous  injustice  would  follow, 
that  the  present  inhabitants  of  the  parish,  who  daily 
pay  tolls  for  the  use  of  the  road,  would  aee  these 
tolls  applied  to  wipe  off  a  debt  which  might  have 
accrued  long  before  they  came  into  the  parish,  and 
would  find  themselves  taxed  to  repair  the  road  as  if 
it  were  a  parish  road  which  they  are  entitled  to  use 
without  paying  any  toll  whatsoever."  That  would 
be  precisely  the  case  here.  [Lush,  J.  —  If  the  tolls 
are  sometimes  iosufilcient  to  pay  all,  in  what  way 
do  you  say  the  old  arrears  are  to  be  paid  ?]  They 
then  fall  into  the  category,  and  become  provided  for 
by  the  local  Act  under  the  term  '4asUy,"  which 
says,  ^  And,  lastly,  in  reducing,  paying  off,  and  dis- 
charging the  several  principal  sums  ^  money  doe 
on  any  such  mortgage  or  securities  as  aforesaid. 
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and  also  all  other  debts  and  sums  of  money  now 
doe  and  owing,  and  hereafter  to  become  due " ;  in 
fact,  the  arrears  of  interest  left  unpaid  in  past  years 
are  das^Bd  with  the  old  debt,  and  to  be  paid  out  of 
the  sinking  fund,  or  (to  use  the  language  of  this 
court),  "aa  the  creditor  may  find  his  remedy." 
Reg.  y.  Hutchinson  is,  therefore,  not  distinguishable 
in  principle  from  the  present  case,  and  that  was  a 
considered  judgment  by  this  court  But  there  is 
another  point  not  referred  to  by  the  other  side,  of 
some  importance  in  this  case— [P<nd«r  objected, 
as  it  was  not  within  the  scope  of  the  special  case  or 
jusUces*  decision  ;  but  the  court  overruled  the  ob 
jectionj— it  is  that  a  public  Act  passed  in  the  year 
1860,  the  13  &  14  Vict,  c  79,  s.  4,  which  has  made 
a  new  appropriation  of  the  funds  and  tolls  of  turn- 
pike trustees ;  and  after  reciting  that  the  12  &  18 
Vict,  c  87  had  provided  for  a  sinking  fund  as  to 
money  thereafter  borrowed  on  the  credit  of  tolls, 
and  that  it  was  expedient  to  extend  it  to  debts  con- 
tracted on  the  security  of  tolls  of  any  road  before 
the  passing  of  the  said  >ct,  enacts  that  where 
trustees  of  any  turnpike  road  had,  before  the 
passing  of  the  said  Act,  borrowed,  &c  ;  and  such 
pioney  shall  remun  unpaid  at  the  time  of  the  pass- 
ing of  this  Act  (as  was  so  here),  such  trustees 
shall,  out  c»f  the  tolls  of  such  road,  after  payment 
thereout  of  the  interest  on  any  moneys  owing  on 
the  security  of  the  said  tolls,  and  such  sums  as 
may  be  required  to  be  set  apart  under  the  said 
recited  enactment,  and  all  other  annucd  liabilities 
(if  any)  of  this  trust,  and  the  necessary  expenses 
of  the  repairs  of  such  road,  &c.,  set  apart,  &c.,  51  per 
cent,  on  the  principal  borrowed,  as  a  sinking  fund, 
4c:  Now  this  enactment  has  had  a  judicial  inter- 
preution  put  upon  it  by  this  court,  after  a  con- 
sidered judgment,  in  the  case  of  Reg.  v.  7%«  TVms- 
ie»  of  douih  Shields  Tmvpike  Roads,  3  E.  &  B.  699, 
where  lA>rd  Campbell,  in  delivering  the  considered 
jodgment  of  the  court,  said :— "  Since  the  decision 
«f  R.  T.  White,  4  Q.  B.  101,  the  stat.  13  &  14 
Vict,  c  79,  s.  4,  hss  made  a  new  appropriation  of  the 
funds  of  turnpike  trustees,  by  directing  5/.  per  cent 
on  the  amount  of  their  debt  b  -fore  the  passing  of 
the  aUtttte  12  &  13  Vict.  c.  87,  to  be  set 
apart  aa  a  sinking  fund  after  the  payment  of  the 
interest  on  any  moneys  owing  on  account  of  the 
tolls  and  all  other  annual  liabilities.  If  the  interest 
mentioned  in  this  appropriation  has  a  priority  over 
repaim,  we  are  of  opinion  that  it  is  the  interest  of 
the  carrent  year  only  that  is  so  afiFected— for  it  is 
interest  that  is  classed  with  other  annual  liabilities. 
The  arrears  of  interest  left  unpaid  in  past  years 
are  classed  with  the  old  debt,  and  to  be  paid  out  of 
the  ainking  fund,  or  as  the  creditor  may  And  his 
remedy.  The  trustees  have  no  right  under  this 
sutute  to  apply  their  funds  to  former  arrears  of 
interest  instead  of  repairs  according  to  their  local 
Act.  And  we  concur  with  the  sessions  in  thinking 
that  it  waa  not  necessary  or  expedient  to  cast  on 
the  present  occupier  in  the  townships  the  burden 
of  arrears  of  former  years."  It  is  iliflRcuU  there- 
fore to  see  how,  under  these  circumstances,  the 
appellants  can  pay  off  the  old  arrears  of  interest 
of  past  years  before  they  repair  their  roads  from  and 
upon  which  they  collect  the  tolls.  As  a  matter  of 
fact  their  last  account  rendered  up  to  31st  Dec. 
1868,  shows,  that  after  paying  off  all  current  interest 
and  past  arrears  of  former  years,  a  balance  of 
ilL  2s.  9d,  still  remained  towards  repairs. 

Finder  in  reply. — In  the  case  of  R  v.  South  Shields 
TVwiees,  the  Turnpike  Act  expressly  appropriated 
the  turnpike  funds  in  the  first  place  to  the  re- 
pairs of  the  road,  and  it  was  there  held  that  this 
order  of  appropriation  in  the  local  Act  was  not 
altered  by  the  general  Act  of  4  &  6  Vict.  c.  69, 
10  that  that  case  dues  not  govern  the  present.    It  ia 


true  Lord  Campbell  there  expressed  the  opinion  of 
the  Court  in  the  way  that  has  been  stat^  but  it 
was  not  at  all  necessary  to  the  decision  of  the  case 
to  do  so: 

Weardale  District   Highway   Boa/rd  v.   Alston 
Tunypike  Trust,  7  B.  &  S.  504;  14  L.  T.  Bep. 
N.  8.  546, 
was  cited. 

Blaokbubn,  J.— I  am  sorry  to  be  obliged  to  say 
that  in  this  Case  the  justices  have  put  a  wrong  con- 
struction upon  the  Act,  for  what  the^  have  done  is 
certainly  more  in  accordance  with  justice  than  if 
they  had  decided  the  other  way.  The  statute  autho- 
rises the  levying  of  certain  tolls,  and  Uien  comes 
the  application  clause,  which  says  [reads  the  clause]. 
Now,  in  dealing  with  "  interest "  the  Act  does  not 
in  terms  apply  to  the  interest  of  any  one  year.  All 
the  moneys  are  lumped  together,  and  there  is  a  diffi- 
culty in  saying  as  the  parties  have,  that  the  tolls 
must  be  applied  only  in  keeping  down  the  interest 
of  the  year.  In  the  first  place  the  tolls  are  to  he 
applied  in  payment  of  the  costs  of  obtaining  the  Act, 
and  in  the  next  in  paying  all  interest  **  now  due 
and  owing,  and  which  shall  hereafter  become  due." 
The  Act  does  not  say  "in  paying  all  annual  interest,*' 
but  '*  all  interest "  and  in  defraying  the  expenses  of 
buildings  and  keeping  the  roads  in  repair.  Now 
there  are  here  mentioned  various  matters  which 
could  not  be  paid  out  of  the  annual  revenue, 
though  the  keeping  of  the  roads  in  repair  would 
certainly  be  an  annual  charge;  there  is,  howeveri 
no  distinction  drawn  between  annual  revenue  and 
other  moneys.  Then  the  last  branch  of  the  section 
provides  for  the  paying  off  and  discharging  of 
moneys  due  on  mortgage,  "  and  also  all  other  debts 
or  sums  now  due  and  owing  in  pursuance  of  this 
Act,*^  and  at  first  I  was  inclined  to  think  that  the 
arrears  of  interest  would  come  under  this  branch, 
and  I  certainly  think  that  that  would  have  been  a 
better  scheme  than  the  present  one ;  but  the  words 
will  not  bear  that  construction.  In  the  case  of 
Reg,  V.  Hutchinson,  the  court  intimate  an  opinion, 
that  as  payment  of  interest  is  mentione !  first, 
and  repairs  afterwanls,  the  payments  should  be 
made  in  that  order,  but  it  is  not  necessary  to  con- 
sider that  point,  because  the  words  were  '*  keeping 
down  the  arrears,'*  which  were  held  to  mean  paying 
the  annual  interest  as  it  accrued,  and  that  the 
paying  of  bygone  interest  was  not  within  the  terms. 
In  the  present  case,  however,  there  are  no  words 
of  that  kind.  Here  tliey  are  *^  in  paying  and  dis- 
charg.ng  all  interest  now  due  and  owing,  and  which 
shHll  hereafter  become  due.**  I  think,  therefore, 
the  justices  were  wrong  in  their  decision. 

Mellob,  J.,  concurred. 

Lush,  J. — I  am  of  the  same  opinion.  The  jus- 
tices appear  to  have  thought  that  the  words  iu  thu 
case  of  Reg.  v.  Hutc/iinsoa,  were  applicable  to  this 
CAse;  but  I  think  they  were  vrrong  in  that.  The 
words  there  were  "in  keeping  down  the  arrears,' 
which  meant  the  coming  arrears,  not  those  which  had 
already  accrued.  Here  the  words  mean  that  the 
creditors  shall  be  paid  their  interest  before  applying 
the  money  t't  other  purposes. 

Order  quashed. 

Attorney  for  the  appellants.  Dune,  Bruton. 
Attorney  for  the  res^ioudeuCs,  Hobbs,  Welit. 
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WedMtday^  Jum  I,  1870. 
Pebston  (app.)  17.  BtTCKLBT  (retp.) 

Beerhouse — Licence — Population  of  the  place — 8  &  4 

Vict,  c  61,  8,  1. 

A  beerhouae  situate  in  a  toumshipy  though  maintaining 
its  own  poor,  and  with  a  population  not  exceeding 
10,000,  must,  if  situated  in  a  parish  with  a  popula* 
turn  exceeding  that  number,  be  rated  on  a  rental  or 
annual  value  of  \6L  per  annum. 

Where,  therefore,  a  beerhouse  was  situate  in  the  town' 
ship  qfS;  which  maintained  its  own  poor,  and  had 
a  population  under  10,000,  but  was  also  in  the  parish 
of  a^  which  had  a  population  exceeding  lOyOOO,  and 
such  house  was  rated  upon  a  rented  sufficient  for  a 
place  having  a  population  not  exceeding  10,000,  but 
was  not  rated  upon  a  rental  sufficient  far  a  place 
having  a  population  exceeeding  theU  number : 

Held,  that  the  population  of  the  parish  was  the  test, 
and  the  house  was  not  sufficient^  rated  to  be  licensed. 

This  was  a  case  stated  by  justices  under  20  &  21 
Vict.  c.  43,  upoa  the  dismissal  of  ao  information. 

The  case  was  as  follows : 

At  a  petty  sessions  holden  at  Halifax,  in  and  for 
the  parish  of  Halifax,  on  the  17th  Sept.  1869,  an 
information  was  preferred  by  William  Preston, 
hereinafter  called  the  appellant,  against  John 
Buckley,  hereinafter  called  the  respondent,  under 
sect.  1  of  the  8  &  4  Vict.  c.  61,  for  that  he  the  said 
John  Buckley,  at  Sowerby,  on  the  4th  iSept.  last, 
did  unlawfully  open  his  house  for  the  sale  of  beer, 
he  not  being  then  duly  licensed  so  to  do.  The  in- 
formation was  as  follows : 

ITwt  Biding  of  iha  County  qf  Torky  to  toii.— The  infomuitioii 
of  William  Preston,  of  the  township  of  Skirooat,  in  the 
said  Bidinff,  polioe-consfcable,  taken  upon  oath  at  Halifax, 
in  the  said  Biding,  before  me,  the  underalgned,  one  of  Her 
MajeetT's  jneticee  of  the  peace  in  and  for  the  said  Biding, 
the  11th  Sept.  1869,  who  saith  that  the  laid  John  BaoUey, 
of  Sowerby,  in  the  Biding  aforesaid,  beer^seller,  on  the 
4th  Sept.  inst.,  at  the  township  of  Sowerby,  in  the  Biding 
aforesaid,  did  unlawfully  open  his  house  for  the  sale  en 
beer,  he  not  being  then  duly  lioensed  so  to  do,  oontrarr  to 
the  form  of  the  statute  in  such  case  made  and  pro?ided. 
Taken  and  sworn,  fto. 

On  the  hearing  of  this  information  it  was  proyed 
on  the  part  of  the  appellant,  and  admitted  on  the 
part  of  the  respondent,  and  found  by  us  as  facts, 
that,  first,  the  township  of  Sowerby,  within  which 
the  respondent's  house  is  situate,  is  a  township  main- 
taining its  own  poor  and  choosing  its  own  parochial 
constables,  but  is  within  the  parish  of  Halifax ; 
secondly,  that  the  said  township  of  Sowerby  contains 
a  population,  according  to  the  last  census,  of  8746 
persons;  thirdly,  that  on  the  4th  Sept  last  the 
respondent  kept  open  his  house  for  the  sale  of  beer 
at  the  hour  of  ten  minutes  past  ten  o'clock  in  the 
evening  of  the  said  day,  and  did  then  sell  beer  to 
various  persons  in  his  house ;  fourthly,  that  the 
house  in  which  the  respondent  resided,  and  in  respect 
of  which  h^  obtained  a  licence  to  sell  beer,  is  rated 
to  the  relief  of  the  poor  of  the  township  of  Sowerby 
aforesaid  at  the  sum  of  13/  ]0«.  gross,  and  lU  10s. 
rateable  value;  fifthly,  that  the  population  of  the 
parish  of  Halifax,  which  includes  the  borough  of  HiUi- 
fax,  within  which  parish  the  township  of  Sowerby 
is  situate,  contains,  according  to  the  census, 
128,667  inhabitants.  It  was  contended  on  the  part 
of  the  appellant  that  inasmuch  as  the  respondent's 
house  was  situate  within  the  parish  of  Halifax, 
having  a  population  of  more  than  10,000  inhabitants, 
that  in  accordance  with  sect.  1  of  8  &  4  Vict.  c.  61, 
it  was  required  to  be  rated  at  151,  and  that  as  it  was 
rated  at  the  sum  of  IIL  IOj.,  that  the  licence  had 
been  granted  contrary  to  that  section,  and  was 
therefore  null  and  void.  In  support  of  this  view  the 
judgment  of  this  court  in  the  case  of  Smith  (app.)  v. 
A;</(/tiijrCresp.),85L.  J.202,M.C.{  14L.T.Bep.N.  S. 


858,  and  Windsor  (app.)  V.  Jeffiy  (respw),  80  J.  P.  273, 
552,  and  the  case  therein  referred  to  aie  relied  on. 
On  the  part  of  the  respondent  it  was  urged  and  ad- 
mitted, sixthly,  that  the  parish  of  Halifax  is  about 
seventeen  miles  in  length  and  fifteen  or  sixteen  in 
breadth,  embracing  an  area  of  75,740  acres,  and  oon- 
sists  of  twenty-three  townships  varying  in  extent 
from  10,080  acres  to  890  acres,  and  in  population 
from  28,990  to  880,  each  of  which  townships  elects  iti- 
own  overseers,  who  make  and  levy  a  rate  over  the 
respective  townships  for  the  maintenance  of  the  poor 
therein;  seventhly,  that  each  township  is  wdl 
known  by  defined  boundaries,  maintains  its  own> 
highways  by  separate  highway  rates,  is  separatdy 
rated  to  the  county  rate,  and  in  every  respect 
manages  its  own  local  affairs,  and  where  neoessaiy 
by  levying  local  rates;  that  the  township  oC 
Siowerby  was  a  township  maintaining  its  own  poor, 
electing  its  own  overseers  (who  make  and  levy 
rates),  in  every  respect  managing  its  own  local 
affairs,  and  not  having  more  than  a  population  of 
8746  therein,  as  found  by  the  last  oensos ;  that  there- 
fore the  licence  had  been  properly  granted. 

It  was  contended  that  the  township  of  Sowerby 
was  a  township  or  place  ejusdem  generis  with  parish, 
according  to  the  ruling  of  the  judges  in  the  case  of 
Washington  (app.),  v.  Scott  (resp.),  29  L.  J.  598,  and 
inasmuch  by  the  interpretation  clause,  1  WiU.  4, 
c  64,  which  by  the  8  &  4  Vict.  c.  61,  is  to  he 
applied  to  that  Act,  the  word  parish  or  place  is 
declared  to  include  a  township  maintaining  its- 
own  poor,  the  population  of  the  township  of 
Sowerby  must  nue  the  rating  of  beerhousei 
according  to  sect.  1  of  the  last  mentioned  Act,  and! 
therefore  the  licence  bad  been  properly  granted.  In 
support  of  this  view  the  respondent  relied  upon 
this  case  as  well  as  the  intention  of  the  Act  as 
collected  from  the  let  section  of  the  statute  8  &  4 
Vict.  c.  61,  and  the  interpretation  clause  of  the- 
first  Act  which  is  incorporated  with  it.  And- 
having  heard  the  evidence  and  the  argument  of 
the  attorneys  of  the  respective  parties  we  were  of 
opinion  that  the  contention  of  the  respondent  wssi 
the  right  one,  and  that  the  licence  was  properly 
granted,  and  therefore  dismissed  the  informatioff. 
The  appellant  being  dissatisfied  with  our  deter- 
mination as  erroneous  in  point  of  law,  applied  to  os 
to  refer  and  state  a  case  for  the  opinion  of  this 
court,  and  duly  entered  into  recognisances  as  rs- 
quired  by  the  statute  in  that  behalf.  Hereupon  the 
judgment  of  the  0)urt  of  Queen's  Bench  is  required 
as  to  whether  we,  the  said  justices,  were  correct  in 
point  of  law  in  our  determination  as  aforesaid,  or  at 
to  what  should  be  done  in  the  premises. 

John  Waterhousi, 
W.  Hr.  IU.WSOH. 

By  the  8  &  4  Vict,  c  61,  s.  1  (Beer  Act),  it  is 
enacted — 

That  no  lioenee  to  sell  beer  or  cider  hj  retail  under  Mm 
said  recited  Acts  or  this  Act,  shall  be  granted  to  aay  perMn 
who  shall  not  be  the  real  resident  holder  and  occaqser  of 
the  dwelling-house  in  which  he  shall  apply  to  be  lioensed, 
nor  shall  any  sach  licence  be  granted  in  respect  of  was 
dwellin^-huose  which  shall  not  ^th  the  premises  oocnpied 
therewith  be  rated  in  one  sum  to  the  rate  for  the  retief  of 
the  poor  of  the  parish,  township,  or  plaoe  in  whidi  siidi 
house  and  premises  are  situate,  on  a  rent  or  a«tii»nJ  tiIbs 
of  151.  per  annun  at  the  least,  if  situated  in  the  cities  of 
London  or  Westminster,  or  within  any  parish  or  ^aios 
within  the  bills  of  mortality,  or  within  any  ci^,  dnqoe  port, 
town  corporate,  parish,  or  place,  the  popnlaoon  oc  whidu 
according  to  the  last  parliamentary  oensos,  shall  exeesd 
10,000,  or  within  one  mile  to  be  measured  by  the  nesrest 
public  street  or  path  from  any  polling  place  used  at  the  kst 
election,  for  any  town  haxing  the  like  pouolation,  andieton- 
ing  a  member  or  members  to  Parliament,  nor  shall  any  sodi 
licence  be  granted  in  respect  of  any  dwelling-house  wluch 
shall  not  with  the  premums  oooopied  therewith,  he  rated 
in  one  snm  to  the  rate  for  the  relief  of  the  poor  ot  ths 
parish,  township,  or  place  in  whi(^  such  house  and  pr»> 
mises  are  situate,  on  a  rent  or  annual  nUue  of  lU.  per 
annum,  if  situated  within  any  city,  dnque  port,  town 
oorpoxate,  parish,  or  place,  the  pppaiation  of  whlal^  soooid* 
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ing  to  much,  lut  Parliamentary  censna,  ahall  exceed  2500 
and  afaall  not  exceed  10,000,  or  within  one  mile  to  be  mea- 
■and  as  aforeoaid,  from  any  poUbig  place  naed  at  the  last 
eleeUon,  for  any  town  having  the  like  population  as  last 
■Jornwid,  and  retoming  a  member  or  memben  to  Parlia- 
ment, Ac 

AnstU  for  the  appellant. — ^The  question  is  whether 
or  Doty  upon  the  true  construction  of  the  8  &  4 
Vict,  c  61,  a  dwelling-house  not  rated  to  15/.  can  be 
licensed  when  it  is  situate  in  a  parish  exceeding 
10,000  inhabitants,  but  in  a  township  in  such  parish 
with  a  population  not  exceeding  10,000.  As  in  the 
present  case  the  respondent's  house  is  in  a  parish 
containing  more  than  10,000  inhabitants,  it  is  con- 
tended that  it  is  not  sofficientlj  rated,  the  rating 
being  only  sufficient  for  a  house  in  a  parish  contain- 
ing a  population  not  exceeding  10,000  inhabitants. 
Smith  (app.)  v.  Redding  (resp.),  85  L.  J.  202,  M.  C. ; 
14  L  T.  Rep.  N.  &  858,  is  predselj  in  point.  That 
was  a  case  under  sect.  15  of  the  same  statute,  which 
enacts  that  no  person  licensed  to  sell  beer  bj  retail 
shall  have  or  keep  his  house  open  for  the  sale  of  beer 
at  any  hour  before  the  hour  of  Ave  o'clock  in  the 
morning,  nor  after  twelve  o'clock  at  night  of  any  day 
in  the  week  in  the  cities  of  London  and  Westminster, 
&c,  nor  after  eleven  o'clock  within  any  parish  or 
place  within  the  bills  of  mortality,  or  within  any 
city,  cinque  port,  town  corporate,  parish,  or  place 
the  population  of  which,  accoiding  to  the  last 
parliamentary  census,  shall  exce^  2500,  nor 
after  ten  o'clock  in  the  evening  elsewhere, 
and  it  appeared  that  the  appellant,  who  had 
a  beerhouse  licence  in  the  hamlet  of  Wall,  which 
contained  only  ninety-four  inhabitants,  and  main- 
tained its  own  poor,  but  was  situate  in  the  parish  of 
St.  Michael,  Lichfield,  which  contained  a  population 
exceeding  2500,  had  an  information  laid  against  him 
for  keeping  his  house  open  for  the  sale  of  beer  after 
ten  o'clock,  and  upon  a  case  reserved  for  this  court 
upon  a  conviction  it  was  held  that  the  conviction 
was  wrong,  Blackburn,  J.,  saying,  **  Here,  though 
Wall  may  be  a  *  place,'  and  although  it  has  not  the 
number  of  inhabitants  specified  in  the  fifteenth 
section,  yet  it  is  within  a  parish  having  the  requisite 
number,  and  the  occupier  of  the  house  is,  therefore, 
exempt  from  liability  to  conviction.  [Mbllor,  J. :  It 
all  turns  upon  this,  whether  you  must  take  the 
whole  parish  of  Halifax  or  the  township  alone  of 
Sowerby.]  If  the  Legislature  had  not  intended  the 
pariah  to  be  the  guide  it  would  not  have  inserted  the 
word. 

Hkilbrick,  for  the  respondent. — The  parish  of  Hali- 
fax is  seventeen  miles  in  length,  containing  twenty- 
three  townships  each  of  which  is  in  effect  a  separate 
parish.  The  population  in  such  a  case  as  this 
sboold  be  calculated  according  to  the  place  and  not 
the  parish,  for  if  not  it  would  be  imposing  upon  a 
person  keeping  a  house  in  a  perfectly  rural  district, 
the  same  restriction  as  is  inifiosed  upon  a  person 
keeping  one  in  a  very  large  town.  8owerby  as  a 
hamlet  maintaining  its  own  poor  is  in  effect  the 
same  as  a  parish. 

Blackbdiim,  J. — ^I  am  sorry  to  say  that  I  think 
the  Legislature  in  making  this  enactment  seem  not 
to  have  sufficiently  considered  the  very  great  extent 
of  many  of  the  parishes  in  the  North  of  England. 
Still,  we  must  construe  the  words  actually  used, 
and,  as  I  read  them,  it  appears  to  be  enacted  that  a 
licence  shall  not  be  granted  to  any  person  to  sell 
beer  in  a  dwelUng  house  which  shall  not  be  rated  on 
a  rental  of  15/.  a  year,  where  the  house  is  situate  in 
a  pariah,  the  population  of  which  exceeds  10,000 ;  nor 
in  respect  of  any  dwelling  house  which  shall  not  be 
rated  upon  a  rental  of  15/.  a  year  where  it  is  situate 
in  a  parish  the  population  of  which  exceeds  2500 
and  does  not  exceeds  10,000.  Now  I  think  it  is 
plain  what  the  Legislature  meant,  namely,  that  if 


there  are  several  townships  in  a  parish,  the  rate 
should  determine  the  licence  according  to  the  popuH 
lation  of  the  parish  and  not  of  the  individual  town- 
ship where  the  house  was  situated,  which  might  be 
exceedingly  small.  If  this  were  not  so,  there  might 
be  in  a  town  several  tests  as  to  whether  a  house 
should  receive  a  Uoence.  Unfortunately  however, 
such  a  parish  as  Halifax,  which  is  the  sice  of  a 
county,  was  not  in  the  contemplation  of  the  Legisla- 
ture, and  they  have  most  probably  enacted  what 
they  would  not  have  enacted  if  their  attention  had 
been  directed  to  such  a  parish.  However,  we  must 
take  the  statute  as  we  find  it,  and  it  must  be  left  to 
the  Legislature  to  apply  a  remedy  if  their  iotentiona 
have  not  been  dearly  expressed. 

Mbllor,  J. — ^I  think  we  ought  ta  abide  by  the 
construction  put  upon  the  statute  by  the  caae 
already  decided. 

Judgmadfor  the  appeUant, 


Satwrda^y  Jvm  4,  18fO. 

Reo.  V,  Thb  Inhabitaiits  of  the  Pabibh  or 
St.  Mabt,  Islinoton. 

Removability  of  pauper  —  Deserted  w\fe-^Child  un* 
enumcipaied'-24:  f-  25  VicL  c.  55,  s.  8 ;  29  jf*  80 
VicLc  118,  s.  17. 

L.y  a  married  woman  who  had  Uved  in  a  certain  parish 
for  more  than  a  year  hejore  the  order  of  removal  in 
such  a  manner  as  looulJj  if  she  had  5ssfi  a  widow, 
have  rendered  her  exempt  from  removai,  had  been  left 
by  her  husband  thirteen  years  before  on  account  of  a 
quarrel  in  which  she  haa  endeavoured  to  stab  him,  the 
quarrel  being  caused  by  an  improper  intimacy  formed 
bit  him  with  another  woman  with  whom  he  had  since 
lived.  The  husband,  in  order  to  put  a  stop  to  legal 
proceedings  with  which  he  had  been  threatened  soon 
after  he  left  her  by  the  officers  of  a  parish  to  which  the 
wife  had  become  rhargeabfe  if  he  did  notjnaintcUn  her, 
agre&i  to  make  an  alfowance  of  2s.  6dL  per  wetk 
towards  her  maintencmce,  which  he  had  continued  to 
pay  up  to  the  time  of  making  the  order  oj  removoL 

Held,  that  L,  was  a  married  woman  "  deserted  by 
her  husband"  within  the  meanina  q/*  24  ^  25  Vict. 
c.  55,  J.  8,  and  therefore  was  trremovaUe  from  the 
parish  in  which  she  had  resided  for  more  than  a  year 
before  the  making  of  the  order  of  removal. 

At  a  general  quarter  session  of  the  peace  for  the 
county  of  Middlesex,  holden  at  the  Sessions  House, 
Clerkenwell  Green,  on  Monday,  6th  April  1868,  and 
thence  by  several  adjournments  to,  and  hulden  at, 
the  Guildhall,  Westminster,  in  and  for  the  said  county 
on  baturda;,  25th  April  18G8,  before  Sir  Williaui 
U.  Bodkin,  Knight,  assistant  judge,  and  other  jus- 
tices, in  an  appeal  dulj  entered,  the  guardians  of  the 
poor  of  Kingston  Uniun,  in  the  counties  of  Surrey 
and  Middlesex,  were  appellants,  and  the  church- 
wardens and  overseers  of  the  poor  of  the  said  parish 
of  St.  Mary,  Islington,  in  the  county  of  Middlesex, 
were  respondents,  against  a  warrant  or  order  of 
removal  under  the  hands  and  seals  of  Joseph  Barker 
Chapman,  and  Wm.  Hughes,  jun.,  Bsquires.  two  of 
Her  Majesty's  justices  of  the  peace,  acting  in  and 
for  the  said  county  of  Middlesex,  bearing  date  the 
12th  Dec.  1867,  for  the  removal  of  Lucy  Lawrence, 
and  her  daughter  Lucy,  from  and  out  of  ttie  said 
parish  of  St.  Mary,  Islington,  to  the  said  Kingston 
Union,  it  was  ordereil  that  the  said  warrant  or 
order  of  removal  be  quashed,  subject  to  the  following 
case:— 

1.  The  only  question  in  this  case  wms  whether 
the  said  paupers  were,  or  either  of  them  was,  irre- 
movable from  the  said  pariah  of  St.  Mary,  Islington, 
the  settlement  being  admitted  to  be  in  the  apjiallant 
unioB. 
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2.  The  said  Lucy  Lawrence,  the  mother,  ie 
the  wife  of  the  said  John  Lawrence,  and  the  said 
daughter  Lucy  is  their  daughter,  aged  18  years,  and 
is  unemancipated ;  but  the  said  John  Lawrence  and 
Lucy  Laurence,  the  naother,  have  not  lived  together 
for  about  thirteen  years  past. 

8.  For  more  than  one  year  next  before  the 
application  for  the  said  warrant  or  order  of  removal, 
the  said  Lucy  Lawrence,  the  mother,  had  resided 
in  the  respondent  parish  of  St.  Mary,  Islington, 
and  if  she  had  been  a  widow  during  the  period 
would  have  become  irremovable  from  that  parish. 
The  said  daughter  Lucy,  for  upwards  of  the  same 
period,  acted  as  a  daily  servant  in  various  families 
in  the  respondent  parisl^  but  during  that  time 
resided  with  her  mother.  The  said  John  Lawrence 
had  during  the  same  period  resided  in  West- 
minster, and  bad  never  resided  in  the  respondent 
parish  of  St.  Mary,  Islington,  so  as  to  become 
irremovable  therefrom. 

4.  About  thirteen  years  ago,  the  said  John  Law- 
rence, and  Lucy  Lawrence,  the  mother,  were  living 
together  with  their  children,  in  lodgings,  in  the 
parish  of  St.  Margaret,  Westminster,  where  dis- 
agreements having  arisen  between  them,  in  conse- 
quence of  his  having  formed  an  intimacy  with 
another  woman,  and  the  said  Lucy  Lawrence  having 
attempted  on  one  occasion  to  stab  her  husband,  he 
thereupon  obtained  a  warrant  against  her  from  the 
Westminster  police  court,  upon  which  she  was 
bound  over  to  keep  the  peace  towards  him.  The 
husband  then  took  other  lodgings  for  himself  and 
the  children,  and  left  his  wife,  the  said  Lucy  Law- 
rence, in  the  lodging  the  whole  family  had  pre- 
viously occupied,  where  she  remained  until  she 
removed  into  the  respondent  parish.  The  husband 
and  wife  bad  not  lived  together  since  this  time,  but 
the  husband  has  continued  to  live  ever  since,  and  is 
still  living  with  the  woman  about  whom  the  disagree- 
ment between  him  and  his  wife  had  tiUcen  place, 
and  by  whom  she  has  since  had  children. 

5.  The  said  John  Lawrence  did  not  at  first  make 
his  wife  any  allowance  for  her  maintenance,  but  she 
having  shortly  afterwards  become  chargeable  to  the 
parish,  the  parish  officers  of  St.  Margaret,  West- 
minster, threatened  the  said  John  Lawrence  with 
legal  proceedings  if  he  did  not  maintain  her,  and  he 
then,  in  order  to  prevent  such  proceedings,  agreed 
to  allow  her  2$.  6d.  a  week  towards  her  maintenance, 
which  he  paid  up  to  the  time  of  the  making  the  said 
order  of  removal. 

6.  Neither  the  said  Lucy  Lawrence,  the  mother, 
nor  the  said  daughter  Lucy  has  any  other  settlement 
than  the  settlement  of  the  said  John  Lawrence, 
which  is,  as  before  stated,  in  the  apellant  union. 

7.  It  was  contended  on  behalf  of  the  appellant 
that  each  of  the  said  paupers  was  irremovable  from 
the  said  respondent  parish,  on  the  ground,  first, 
as  to  the  said  Lucy  Lawrence,  the  mother,  that  she 
had  been  deserted  by  her  husband  thirteen  years 
ago,  and  after  his  desertion  had  resided  for  one 
year  in  such  a  manner  as  would,  if  she  had  been  a 
widow,  have  rendered  her  exempt  from  removal, 
and  that  sha  had,  therefore,  become  irremovable  by 
virtue  of  the  24  &  25  Vict.  c.  56,  s.  3,  (as  amended 
by  the  29  &  80  Vict.  c.  113,  s.  17),  and,  secondly,  as 
to  the  said  daughter  Lucy,  that  for  the  following 
reasons,  or  some  or  one  of  them,  she  had  become 
irremovable:— First,  that  the  said  daughter  had 
resided  in  the  same  respondent  parish  as  before 
stated,  for  more  than  twelve  calendar  months ; 
secondly,  that  she  was  residing  with  her  mother 
who  was  alleged  to  be  irremovable,  and  therefore 
became  irremovable  by  virtue  of  11  &  12  Vict, 
c.  Ill ;  thirdly,  that  she  being  above  the  age  of 
sixteen  years,  the  relief  given  to  her  was  not  relief 
given  to  her  father,  and  Uiat  her  father  not  being  in 
rtci'ipt  of  relief,  except  so  far  a«  relief  to  his  wife  , 


was  relief  to  him,   would  not,  if  residing  in  the 
respondent  parish,  have  been  removable  thoefrom. 

8.  It  was  contended  on  behalf  of  the  respon- 
dents, first,  that  neither  of  the  said  paupers  was 
irremovable,  inasmuch  as  the  said  Lucy  Lawreooe 
the  mother,  had  not  become  irremovable,  as  con- 
tended for  by  the  appellant,  she  not  having  been 
deserted  within  the  meaning  of  the  24  &  25  Vict 
c.  55,  and,  secondly,  that  the  said  daughter  Lucj 
was  removable  on  the  ground  that  even  if  her 
mother  had  become  irremovable,  the  said  daughter, 
being  under  the  age  of  twenty-one  years  and  un- 
emancipated, and  having  no  other  settlemant  than 
that  of  her  father,  was  removable  by  virtue  of  the 
said  11  &  12  Vict.  c.  Ill,  because  her  father,  the 
said  John  Lawrence,  was  removable. 

9.  The  court  of  quarter  sessions  decided  both  of 
the  appellants'  points  in  their  favour,  and  quashed 
the  warrants  or  order  of  removal  as  to  both  paupers, 
but  granted  a  case. 

10.  The  questions  for  the  opinion  of  this  honour- 
able court  are — First,  whether  the  said  Lucy  Law- 
rence,  the  mother,  was  deserted  by  her  husband 
within  the  meaning  of  the  24  &  25  Vict.  c.  55,  s.  3; 
secondly,  whether  the  said  daughter  Lucy  was  irre- 
movable from  the  respondent  parish;  thirdly, 
whether  the  said  court  of  quarter  sessions  had 
power  to  quash  the  said  order  of  removal  as  to  one 
of  the  said  paupers,  and  confirm  it  as  to  the  other. 

11.  If  the  first  and  second  questions  be  answered 
in  the  affirmative  then  the  said  order  of  sessions 
quashing  the  said  warrant  or  order  of  removal  is  to 
stand  confirmed,  and  the  said  respondents  to  pay  the 
costs  of  this  case.  If  the  said  first  question  be 
answered  in  the  affirmative,  and  the  said  second 
question  be  answered  in  the  negative,  and  this 
honourable  court  should  answer  the  third  question 
in  the  affirmative,  then  the  said  order  of  sessioos 
is  to  be  quashed,  and  the  said  warrant  or  order  of 
removal  is  to  stand  confirmed  so  far  as  the  same 
relates  to  the  said  Lucy  Lawrence,  the  daughter, 
and  the  said  order  of  sessions  is  to  stand  confirmed, 
and  the  said  warrant  or  order  of  removal  quashed, 
so  far  as  the  same  relates  to  the  said  Lucy  Lawrence, 
the  mother,  but  without  costs  to  either  party.  If 
tlie  said  first  and  second  questions  be  answered  in 
tlie  negative  then  the  said  order  of  sessions  is  to  be 
quashed  generally,  and  the  said  warrant  or  order  of 
removal  is  to  stand  wholly  confirmed,  with  the  costi 
of  this  case  to  be  paid  to  the  said  respondents. 

Field,  Q.C.  (with  him  Pearce),  contended  that 
Lucy  Lawrence,  the  mother,  was,  under  the  circum- 
stances, irremovable  from  the  parish  of  St  Maiy, 
Islington,  where  she  had  resided  for  more  than  a 
year  before  the  making  of  the  order  of  removaL 
Section  8  of  24  &  25  Vict  c.  55,  enacu  "  that  where  a 
married  woman  shall  have  been  or  shall  be  deserted 
by  her  husband,  and  shall  after  her  desertion  reside 
for  three  years  in  such  a  manner  as  would,  if  afae 
were  a  widow,  render  her  exempt  from  removal,  she 
shall  not  be  liable  to  be  removed  from  the  parish 
wherein  she  shall  be  resident,  unless  her  hnsbaDd 
return  to  cohabit  with  her "  One  year  is  sabsti- 
tuted  for  three  years  by  sect  17  of  29  &  80  Vict 
c.  113.  Every  important  element  of  desertion  is  to 
be  found  in  the  conduct  of  the  husband  with  regard 
to  her.  It  is  true  that  he  has  been  compelled  by  the 
threat  of  legal  proceedings  to  make  an  allowsDce  of 
2s.  6d,  a  week  towards  her  maintenance  ;  but  this,  it 
is  submitted,  does  not  prevent  her  being  a  married 
woman  *'  deserted  by  her  husband  "  within  the  mean- 
ing of  the  statute,  he  having  left  her  thirteen  yean 
ago  for  the  purpose  of  living  with  another  woman, 
there  being  clearly  no  intention  on  his  part  to  re- 
turn. Secondly,  as  to  the  daughter  Lucy,  sect  3 
of  9  &  10  Vict.  c.  66,  no  doubt  refers  expressly  only 
to  a  **  child  under  the  age  of  sixteen  years,**  prorid- 


MA()tBTfiAT&S'  OASES. 


425 


Q.B.J 


Whitb  V,  Thb  Comxibsiohbrs  ot  H.M.'8  Works  and  Public  Buildikos. 


[Ex. 


ing  that  no  such  child  "  residing  in  any  parish  with 
his  or  her  father  or  mother,  stepfather  or  step- 
mother, or  reputed  father,  shall  be  removed,  nor 
shall  any  warrant  be  granted  for  the  removal  of 
such  child  from  such  parish  in  any  case  where  such 
father,  mother,  stepfather,  stepmother,  or  reputed 
father  may  not  lawfully  be  removed  from  such 
parish,"  but  it  is  submitted  that  this  does  not  neces- 
sarily exclude  a  child  over  that  age,  where  she  lives 
with  her  mother  and  is  unemancipated.  The  third 
question  submitted  for  the  opinion  of  the  court 
will  not,  it  is  understood,  be  argued  by  the  other 
side. 

Pohntiy  contra. — Lucy,  the  mother,  was  not 
**  deserted  by  her  husband'*  within  the  meaning  of 
the  statute.  Her  husband  lived  with  her  until  she 
tried  to  stab  him;  he  then  left  her  in  loggings, 
which  were  hid  lodgings,  and  the  allowance  of 
2s.  6d  a  week  was  a  kind  of  arrangement  entered 
into  between  the  parties.  [Cockburh,  C.  J. — ^It 
does  not  appear  that  she  consented  to  any  arrange- 
ment. But  when  she  was  left  chargeable  to  the 
parish  the  authorities  comiielled  the  husband  to 
make  her  this  allowance.]  The  husband  cannot  be 
said  to  have  deserted  her  altogether ;  she  knew 
where  he  was.  Secondly,  as  to  the  daughter  :  [He 
was  here  stopped.] 

CoGKBURH,  C.  J. — I  am  very  sorry  to  say  that  we 
need  not  trouble  you  on  that  point.  It  is  very 
lamentable  that  the  daughter  should  be  separated 
from  her  mother ;  but  I  fear  we  can  do  nothing  in 
the  matter,  as  the  Act  of  Parliament  deals  only 
with  the  case  of  a  child  under  th*;  age  of  sixteen, 
and  the  child  in  the  present  case  is  over  that  age. 
With  regard  to  the  removability  of  the  mother,  I 
entertain  no  doubt  that  this  is  a  case  of  desertion. 
A  man  leaves  his  wife  and  goes  to  live  with  another 
woman,  partly,  indeed,  bemuse  his  wife,  actuated 
by  a  feeling  of  jealousy,  attempts  to  stab  him ;  but 
that  feeling  was  caused  by  his  own  misconduct.  It 
has  been  contended  that  the  allowance  of  2s.  Sd, 
a  week  by  the  husband  divests  his  conduct  of  the 
character  of  desertion.  But  we  find  that  the  wife 
bad  been  under  the  necessity  of  applying  for  parish 
relief,  and  that  the  parish  authorities,  knowing  the 
circumstances  of  the  case,  took  proceedings  against 
her  husband  for  deserting  and  refusing  to  maintain 
her,  upon  which  he  ome  to  terms  with  the  autho- 
rities, and  made  the  allowance  of  2s.  6dl,  a  week.  I 
do  not  think  that  afifects  the  fact  of  his  having  left 
her  to  her  own  resources,  or  at  all  alters  what 
would  otherwise  be  undoubtedly  a  desertion  within 
the  meaning  of  the  Act  of  Parliament.  I  think, 
therefore,  that  this  is  a  case  of  desertion,  and  that 
Lucy  Lawrence,  tlie  mother,  had  become  irremov- 
able by  the  effect  of  the  statute. 

Lush,  J. — I  am  of  the  same  opinion.  The  pay- 
ment of  the  2s,  6dL  a  week  by  the  husband  simply 
saves  him  from  being  visited  by  certain  penal  con- 
sequences to  which  he  would  otherwise  be  liable, 
but  does  not  alter  the  fact  of  his  having  deserted 
his  wife,  or  prevent  her  being  irremovable. 

Judgment  accordingly. 

Attorney  for  appellants,  Bartop, 
Attorney  for  respondents,  Sparling, 
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Friday,  May  27,  1870. 
Whttb  V,  Thb  Comhissionbrs  of  Hbr  Majbstt'b 

WOBKS  AND  PuBLIO  BuILDIMGS. 

Lands  Clauses  Consolidation  Act,  sect,  21 — Compensa^ 
tion  for  damage  sustained  by  reason  of  the  execution 
of  the  works — GoodufiU  of  business. 

A,  carried  on  an  old'estabHshed  business  a/  11,  Par* 
liament'Street,  His  lease  of  those  premises  being 
about  to  determine,  he  purchased  the  (ease  of  No.  10 
in  the  same  street  with  the  intention  of  transferrin 
his  business  to  No.  10  upon  the  determination  of  his 
lease  of  No,  1 1.  Before  such  transfer  was  effected 
the  Commissioners  of  Her  Majesty's  Works  ana  Public 
Buildings  gave  him  notice  to  treat  with  respect  to 
No.  10,  under  the  powers  of  the  Public  Offices  Sites 
Act  1866,  which  incorporates  the  provisions  of  the 
Lands  Clauses  Consolidation  Act,  The  question 
of  the  amount  thcU,  the  commissioners  were  to  pay  to 
him  for  the  compulsory  taking  of  No.  10  was  referred 
to  arbitration  under  the  Act,  The  arbitrator 
admitted  evidence  of  the  profits  that  he  had  been 
making  at  No.  11,  and  awarded  to  him  a  sum  of 
1000/.  tn  reject  of  goodwill,  attaching  to  or  loss  of 
profits  which  might  or  would  have  been  made  at 
No,  10,  Parliament-street  ij  the  premises  had  not 
been  taken  for  the  purposes  of  the  Act : 

Held,  that  the  arbitrator  had  not  exceeded  his  powers  in 
so  doing,  and  that  the  award  of  such  compensation  was 
good, 

A  rule  nisi  had  been  obtained  on  behalf  of  the 
Commissioners  of  Her  Majesty's  Works  and  Public 
Buildings  to  set  aside  an  award  or  refer  it  back  to 
the  arbitrator  on  the  ground  that  he  had  awarded 
damages  in  respect  of  matters  not  referred  to  him, 
and  that  the  award  was  on  the  face  of  it  ambiguous 
and  defective.  The  arbitration  had  taken  place 
under  the  provisions  of  the  Lands  Clauses  Consoli- 
dation Act  1845  (8  &  9  Vict.  c.  18),  incorporated  by 
the  Public  OfBces  Sites  Act  1866.  The  commis- 
sioners, acting  under  ,the  latter  Act,  had  given  one 
Mr.  Thomas  John  White,  notice  in  writing  on  the 
1st  March,  1869,  fliat  they  required  to  purchase 
and  take  two  messuages,  being  Nos.  5  and  10, 
Parliament-street,  in  the  parish  of  St.  Margaret, 
Westminster,  for  the  purposes  of  the  Act,  and  that 
they  were  willing  to  treat  for  the  purchase  thereof,  and 
of  the  several  estates  and  interests  in  the  same,  and 
as  to  the  compensation  to  be  made  to  all  parties  for 
the  damage  that  might  be  sustained  by  them  by 
reason  of  the  execution  of  the  works  authorised  by 
the  Act.  Mr.  White,  on  16th  June  1869,  gave  tho 
commissioners  notice  that  as  to  the  messuage  in  No.5 
Parliament-street  he  claimed  the  leasehold  interest 
therein  under  a  lease  thereof  granted  by  Mary 
Nield  and  Joseph  Nield,  for  a  term  of  twenty -ono 
years  from  June  24,  1852,  and  that  as  to  the  mos- 
suage,  &c..  No.  10,  Parliament-street,  he  claimed 
the  leasehold  interest  therein  under  a  lease  thereof 
dated  19th  Feb.  1866,  and  granted  to  him  by  William 
Swinburne  for  a  term  of  twenty-one  years  from 
25th  March  1866,  and  also  that  he  claimed  the  sum 
of  4082^  for  the  purchase  of  his  estate  and  interest 
in  the  said  messuages,  &c.,  and  for  the  compensa- 
tion to  be  made  to  him  for  the  damage  that  might 
be  sustained  by  him  by  reason  of  the  execution  of 
the  works  authorised  by  the  Act.  White  and  the 
commissioners  being  unable  to  agree  upon  the 
amount  to  be  paid,  appointed  an  arbitrator  under 
the  Lands  Clauses  Consolidation  Act  to  settle  and 
determine  what  sum  should  be  paid  for  the  purchase 
of  the  two  messuages,  and  the  compensation  for 
damage. 
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The  arbitrator  by  his  award  did  award  and  deter- 
mine that  the  sum  of  money  to  be  paid  by  the  com- 
missioners for  the  absolute  purchase  by  ^em  of  the 
estate  and  interest  claimed  by  Mr.  White  in  said 
messuages  5  and  10,  Parliament-street ;  and  as  and 
by  way  of  compensation  for  and  in  respect  of  the 
damage  or  injury  to  be  sustained  by  White,  by 
reason  of  the  taking  of  the  said  messuages  by  the 
said  commissioners,  for  the  purposes  of  the  said 
Public  Offices  Sites  Act  1860,  and  the  execution 
of  the  works  thereby  authorised,  was*  the  sum  of 
2494iL,  of  which  said  sum  the  sum  of  1000/.  was  the 
amount  which  he  awarded  as  compensation  for 
the  damage  and  injury  aforesaid. 

The  facts  with  relation  to  what  took  place 
before  the  arbitrator  were  as  follows : — 

It  appeared  that  Mr.  White  carried  on,  at  the 
time  of  the  passing  of  the  Public  Offices  Sites  Act, 
the  business  of  a  boot  and  shoe  maker,  at  No.  11, 
Parliament-street.  He  held  those  premises  under 
a  lease,  dated  the  23rd  Eeb.  1865,  from  the  com- 
missioners, for  a  term  of  seven  years  from  25th 
Dec.  1863,  subject  to  a  proviso  that  in  case  the  said 
messuage  should  be  at  any  time,  during  the  con- 
tinuance of  the  term  required  by  the  Goyemment 
for  further  improTements,  it  should  be  lawful  for 
the  said  commissioners,  their  successors  or  assigns, 
to  determine  the  lease,  upon  giving  Mr.  White,  his 
executors,  administrators,  or  assigns,  six  calendar 
months'  previous  notice  in  writing  of  their  inten- 
tion so  to  do. 

On  the  '9th  June  1869  the  commissioners  gave 
White  notice  to  determine  the  lease,  at  the  expiration 
of  six  calendar  months  from  the  24th  June  1869. 

Previously  to  Mr.  White's  occupying  No.  11, 
Parliament-street  under  the  above  lease,  his  father, 
and  subsequently  himself,  had  carried  on  the  busi- 
ness at  1,  Charles- street,  Westminster.  These 
premises  Mr.  White  had  assigned  to  the  commis- 
sioners in  1861  for  the  sum  of  1800/.,  which  was  to 
cover  the  purchase  of  his  leasehold  interest  and 
compensation  for  all  goodwill  and  improvements  of 
the  said  premises,  and  aU  damage,  loss,  and  injury 
which  he  bad  sustained  or  might  sustain,  and  which 
he  might  be  entitled  to  be  compensated  for  under 
any  of  the  provisions  of  the  Public  Offices  Exten- 
sion Act  1(B59.  On  leaving  No.  1,  Charles-street 
he  removed  to  the  above-m'entioned  premises, 
No.  11,  Parliament-street,  and,  the  lease  of  those 
premises  expiring,  he  obtained  a  renewal  uf  it  from 
the  commissioners,  who  had  become  owners  of  the 
reversion,  on  the  terms  above  mentioned. 

On  the  2drd  Nov.  1865  the  commissioners  gave 
notice  to  White  that  an  application  was  intended  to 
be  made  to  Parliament  for  an  Act  whereby  it  was 
proposed,  amongst  other  things,  to  empower  the 
Commissioners  of  Her  Majesty's  Works  and  Public 
Buildings  to  acquire;,  by  onmpnisory  punchase  or 
otherwise,  certain  lands,  houses,  and  premises  de- 
scribed in  a  plan,  with  a  book  of  reference  thereto, 
to  be  deposited  with  the  olerk  of  the  peace  lor  the 
county  of  Middlesex. 

On  the  18th  Nov.  the  said  plan,  &c,  was  so 
deposited,  and  in  it  were  comprised  the  messuages 
Nos.  5,  10,  and  11,  Parliament- street.  The  Bill 
was  subsequently  passed,  being  the  Public  Offices 
Sites  Bill  1866. 

Before  the  arbitrator  it  was  shown  on  behalf  of 
the  claimant  that  he  had  at  the  time  when  notice 
to  treat  had  been  given  him  with  respect  to  No.  10, 
Parliament-street,  begun  to  use  it  fur  the  purpose 
of  storing  materials,  and  the  cutting-out  department 
in  connection  with  his  business,  and  he  sought  to  give 
evidence  of  the  amount  of  the  profits  of  his  business 
carried  on  at  No.  11,  Parliament-street,  as  a  test  of 
what  would  have  been  his  profits  if  his  said  business 
had  been  transferred  to  and  carried  on  at  No.  10, 
Parliament-street,  as  it  was  alleged  on  his  behalf 


he  had  intended  to  do  had  he  not  been  precluded 
therefrom  by  the  commissioners  taking  No.  10  com- 
pulsorily  under  the  Act,  and  he  claimed  compen- 
sation for  damage  sustained  in  not  being  able  to 
remove  his  business  from  No.  11  to  No.  10. 

The  counsel  for  the  commissioners  objected  to  the 
reception  of  this  evidence,  and  the  award  of  any 
compensation  in  respect  of  such  claim,  but  the 
arbitrator  finally  determined  to  receive  the  evidence, 
undertaking  that  if  he  should  award  anything  in 
consideration  of  the  claimant's  trade,  he  would,  in  his 
award,  separate  that  amount  in  order  that  the  opinion 
of  a  court  of  law  might  be  taken  as  to  the  propriety  of 
his  hearing  such  evidence,  and  making  such  award 
in  respect  thereof.  Evidence  was  then  given  of  the 
details  of  the  profits  of  trade  made  by  White  as  a 
boot  and  shoe  maker  in  the  house  No.  11,  Parita^ 
ment-street,  during  1866,  1867,  and  1868,  and  the 
arbitrator  subsequently  made  his  award  as  above 
stated.  It  was  made  a  ground  of  the  application  oo 
behalf  of  the  commissioners  that  the  arbitrator  had 
not  in  his  award  complied  with  his  undertaking, 
inasmuch  as  the  sum  of  1000^  he  had  awarded  aa 
compensation  would  include  some  damage  for 
expenses  of  removal  of  stock  and  other  matters, 
but  it  was  agreed  between  counsel  that  it  should  be 
admitted  that  the  1000^  was  awarded  in  respect  of 
the  goodwill  atttaching  to  or  loss  of  profits  which 
might  or  would  have  been  made  in  the  premises. 
No.  10,  Parliament- street. 

The  Lands  Clauses  Consolidation  Act  1845  (8  &9 
Vict,  c*  18),  ss.  18  and  21,  enacts: 

18.  When  the  promoters  of  the  nndertalin^  shall  reqoira 
to  pnrehase  or  take  any  of  the  laads  wfaich  by  this  or  Uie 
spwsial  Act,  or  any  Act  incorporated  tiierewith,  tb^  are 
anthorised  to  pnrohaae  or  taJi&  tfaey  shall  give  ootioe 
thereof  to  all  partilea  interested  m  the  said  lands,  or  to  the 
parties  enablea  by  this  Act  to  sell  and  convej  or  release  the 
same,  or  snch  of  the  said  parties  as  shall,  after  diligent  in- 
qnicy,  be  known  to  the  promoters  of  the  undertaking,  sad 
by  such  notice  shall  demand  from  such  parties  the  parti- 
cnlara  of  their  estate  and  interest  in  snch  lands,  and  of  the 
claims  made  by  them  in  respect  tibereof.  And  every  sodi 
notice  shall  state  the  particulars  of  the  lan^  so  reqrnired, 
and  that  the  promoters  of  the  undertaking  are  willuff  to 
treat  for  the  purchase  thereof,  and  as  to  the  compensanon 
to  -be  made  to  all  parties  for  the  damage  that  may  be 
sustained  by  i^em  by  reason  of  the  ^eoution  of  tlie  works. 

21.  If  for  twenty-*  ne  days  after  the  service  of  such  notioeb 
any  such  party  shall  fail  to  state  the  particulars  of  hin  claim 
in  respect  of  anv  such  land,  or  to  treat  with  the  promoters 
of  the  undertakinir  in  respect  thereof,  or  if  each  p  ny  and 
the  promoters  of  tiie  unde.taking  shall  not  agree  aa  to  iks 
amount  of  the  oompensatian  to  be  paid  by  ihe  promotsn  of 
the  undertaking  for  the  interest  in  snch  lands  belongior  to 
snch  party,  or  which  he  Is  by  this  or  the  special  Act  eDaUed 
to  sell,  or  for  any  damage  that  may  be  sustained  bf  him  hj 
reason  of  the  ezeoutton  of  the  works,  the  amount  of  snch 
compensation  shall  be  settled  in  the  manner  hermnafter 
prorided  for  settling  cases  of  disputed  compensaton. 

Thesiger  showed  cause.  It  was  clearly  prored 
before  the  arbitrator  that  the  claimant  intended  to 
transfer  his  business  from  No.  1 1  to  No.  10.  His 
claim  is  not  in  any  way  a  claim  for  a  goodwill  or 
profits  aStached  to  No.  11.  But  as  a  matter  of  fact, 
from  the  circumstances  of  the  case,  the  goodwill  of 
the  business  that  was  carried  on  at  No.  1 1  attaches 
itself  to  No  10.  If  the  claimant  hid  gone  into  the 
market  to  dispose  of  No.  10,  its  present  Yalue  would 
hare  been  increased  by  the  fact  of  the  poesibifity  of 
carrying  on  the  business  as  profitably  there  as  at 
No.  11,  when  the  lease  of  No.  11  had  come  to  an  end. 
There  is  a  potential  or  reversionary  goodwill attsch- 
ing  to  No.  10  which  is  an  actual  present  addition  to 
the  .value  of  the  premises.  That  the  clsdraant  has 
clearly  lost  by  reason  of  the  commissioners  hariDg 
taken  No.  10.  [Clbasbt,  B. — ^Is  there  a  Talne 
which  can  properly  be  said  to  attach  to  the  pre- 
mises No.  10?  Suppose  a  man  had  premises 
in  Parliament- street,  and  intended  to  remove 
to  Regent-street,  could  you  say  that  the  possibility 
of  transferring  his  business  from  Parliament-street 
to  Begent-street  was  property  an  element  of  value 
attached  to  the  promises  in  Begent-street  ?  J    It  i» 
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■omewhat  a  qnesUon  of  degree.  As  a  matter  of 
fact,  probably  there  coald  not  in  that  case  be  a 
goodwill  attached  to  the  premises  in  Regent- street 
;— many  other  premises  would  do  as  well.  Here  the 
immediate  proximity  of  the  one  set  of  premises  to 
the  other  caused  the  goodwill  to  be  in  fact  nearly 
aa  much  attached  to  one  as  the  other.  By  the 
terms  of  the  Act  it  is  not  the  value  of  the  premises 
merely  or  any  value  strictly  speaking  attached  to 
them  for  which  the  claimant  is  to  be  compensated, 
it  is  for  any  damage  or  injury  sustained  by  him  by 
reason  of  the  execution  of  the  works  authorised  by 
the  Act. 

The  Auorn^'General(Co\lier\mithhimMcM(Aon, 
aapported  the  rule. — I  contend  that  the  claimant  is 
not  entitled  to  compensation  in  respect  of  the  loss 
of  any  goodwill  or  profits  attaching  to  No.  10. 
This  is  really  an  attempt  to  get  compensation  for 
the  goodwill  attaching  to  No.  11  by  a  sidewind. 
The  claimant  is  not  entitled  to  any  such  goodwill ; 
he  took  a  lease  of  No.  U  expressly  subject  to  a 
proviso  that  it  might  be  determined  by  six  months' 
notice.  At  the  time  he  procured  his  lease  of 
No.  10  he  had  had  notice  of  the  intention  to  apply 
for  a  Bill  which  included  those  premises  within  its 
compulsory  powers.  This  liability  of  No.  10  to  be 
taken  at  any  moment  for  the  purposes  of  the  Act 
would,  as  a  fact,  prevent  the  potential  or  reversion- 
aiy  goodwill  the  other  side  speaks  of,  from  attach- 
ing to  it.  The  compensation  provided  for  by  the 
Act  does  not  extend  to  this  case.  In  estimating  the 
value  of  premises  taken  you  may  consider  any  pur- 
poses for  which  the  premises  are  fairly  available, 
such  as  letting  lodgings,  or  for  carrying  on  any 
trade  or  business.  This  forms  an  element  in  esti- 
mating the  value  of  the  lease.  Then,  no  doubt,  a 
distinct  head  of  claim  has  been  usually  admitted, 
viz.,  the  goodwill  of  the  specific  trade  already  car- 
ried on.  It  is  too  late,  no  doubt,  to  contend  that 
that  cannot  be  given,  but  the  doctrine  that  damages 
may  be  giYtn  in  respect  of  a  goodwill  not  in  pos- 
session,  but  reversionary;  or,  to  speak  more  cor- 
rectly, contingent,  is  altogether  novel.  At  the  time 
of  the  submission  the  lease  of  No.  11  had  not 
expired,  although  it  expired  during  the  arbitration ; 
but  even  now  the  claimant  has  never  actually  been 
turned  out  of  No.  11.  Tbis  is  really  only  a  claim 
for  disappointment  of  a  mere  intention  ;  not  for  the 
loss  of  an  existing  element  of  value  attached  to  the 
premises  taken.  It  is  the  mere  possibility  of  ulti- 
mately acquiring  a  goodwill  at  No.  10  that  is  lost. 

Kbllt,  C.  B. — I  am  of  opinion  that  the  claimant  is 
clearly  entitled  to  the  whole  amount  which  the 
arbitrator  has  awarded  to  him.  The  circumstances 
of  the  case  are  somewhat  peculiar.  It  appears  that 
the  claimant  and  his  father  had  for  a  long  time 
carried  on  business  in  the  neighbourhood  of  Parlia- 
ment-street. In  1861  he  gave  up  to  the  commis- 
sioners the  premises  on  which  the  business  was 
carried  00,  and  then  received  a  certain  sum  of  money 
in  respect  of  the  compensation  to  which  he  might 
be  entitled  for  being  obliged  to  remove  from  those 
premises.  The  length  of  time  for  which  the  busi- 
ness had  been  previously  carried  on  is  only  material 
in  the  preseot  case  as  being  evidence  for  the  arbi- 
trator ill  respect  to  the  question  as  to  the  probability 
that  upon  its  transfer  to  No.  10,  Parliament-street, 
the  business  would  have  been  carried  on  with  profit. 
Upon  his  removal  in  186 1,  he  appears  to  have  taken 
No.  11,  Parliament- street,  and  there  carried  on  the 
same  business.  But  being  unable  to  obtain  a  lease 
of  those  premises,  except  subject  to  a  right  on  the 
jiart  of  the  commissioners  to  determine  the  same  at 
auy  time  by  a  six  months'  notice,  and  finding  that 
the  tenant  of  the  houses  No.  10,  Parliament-street, 
^as  about  to  quit^  he  entered  into  n^gotiatioiM 


to  become  the  purchaser  of  those  premises,  and 
finally  procured  a  lease  of  them  in  expectation 
of  being  deprived  of  his  interest  in  No.  1 1  under 
the  proviso  in  his  lease.  In  fact,  at  the  time  when 
he  received  the  notice  to  treat  in  respect  of  No.  10, 
he  had  already  so  far  begun  to  use  those  premises, 
as  auxiliary  to  the  carrying  on  of  his  business,  as 
that  the  cutting  out  and  the  storing  of  materials 
was  carried  on  there.  Under  these  circumstances, 
the  question  is  whether  he  is  entitled,  under  the 
Act  of  Parliament,  to  the  compensation  awarded  to 
him  by  the  arbiirator  in  respect  of  the  damage  done 
to  him  by  reason  of  the  compulsory  taking  of  No. 
10.  The  compensation  as  to  his  interest  in  the  pre- 
mises is  not  in  question,  but  1000/.  was  awarded  in 
respect  of  what  is  commonly  called  goodwill  or  loss 
of  profits,  which,  we  must  take  it,  the  arbitrator 
found  would  have  attached  to  Na  10  on  the  transfer 
of  the  business  to  No.  10  from  No.  11.  I  think  it  is 
only  necessary  to  state  the  terms  of  the  proposition 
clearly  to  see  that  it  would  be  a  grievous  injustice 
if  he  were  not  entitled  to  this  compensation.  He 
was  actually  carrying  on  the  business  at  No.  11, 
and  no  doubt  his  lease  of  No  11  was  subject  to 
determination  on  a  six  months*  notice,  but  the  com- 
pensation is  not  for  a  business  that  would  have  been 
carried  on  there.  We  must  take  it  that  the  arbi- 
trator was  satisfied,  and  has  found  that  if  No.  10  had 
not  been  taken  by  the  commissioners,  he  would  have 
removed  his  business  there  and  carried  it  on, 
realising  considerable  profit  annually.  I  cannot 
understand  on  what  principle  it  is  contended  that 
he  was  not  entitled  to  compensation  in  respect  of 
the  loss  of  those  profits. 

Chanmbll,  B. — I  am  also  of  opinion  that  this 
rule  should  be  discharged.  The  arbitration  took 
place  under  the  Lands  Clauses  Consolidation  Act, 
and  by  the  terms  of  the  submission,  which  was  in 
accordance  with  the  Act,  the  arbitrator  was  to 
determine  what  compensation  was  to  be  paid  to  the 
claimant  for  damage  or  injury  caused  by  the  taking 
of  the  messuages  in  question.  He  awards  lOOOL  in 
respect  of  such  compensation.  It  must  be  taken 
that  the  arbitrator  has  come  to  the  conclusion  that 
loss  to  this  extent  was  really  sustained  by  the 
claimant  by  reason  of  his  being  prevented  from  car- 
rying on  his  business  at  No.  10.  This  loss,  it  is 
true,  would  not  begin  to  accrue  till  the  termina^oa 
of  his  interest  in  No.  11,  but  this  does  not  seem  to 
make  any  difference  in  principle. 

CiiBAflBT,  B. — I  am  of  the  same  opinion.  Bj  the 
effect  of  special  Act  and  the  Lands  Clauses  Consoli- 
dation Act  taken  together  the  claimant  was  en- 
titled to  have  compensation  for  any  damage  sus- 
tained by  him  by  reason  of  the  execution  of  the 
works.  The  goodwill  of  a  business  is  certsinly  not 
mentioned  in  the  statute  specifically,  but  it  is  not 
denied  that  the  words  of  the  statute  are  sufficiently 
large  to  include  a  claim  for  the  goodwill  of  a  busi- 
ness carried  on  in  the  premises  that  are  taken  under 
it.  Having  got  thus  far,  what  is  the  substantial 
distinction  between  the  case  of  such  goodwill  and 
t^e  present  case  ?  No.  10  formed  part  of  the  pro- 
mises on  which  the  business  was  carried  on,  for  some 
parts  of  the  business,  viz.,  the  outting  out  and 
storing  of  materials  were  carried  on  there.  No 
doubt  the  profit  was  ciuefiy  made  on  No.  11,  but 
the  claimant  had  made  provision  for  carrying  on 
the  whole  business  at  No.  10,  if  disabled  mm 
doing  so  at  No.  11.  Is  not  the  value  of  Na  10,  so 
far  as  he  is  concerned,  to  be  estimated  in  relation  to 
this  fact?  The  words  are  **any  damage  sustained 
by  him. '  Applying  them  to  the  present  case 
this  is  clearly  a  ddmage  sustained  by  Mm  by  reason 
of  No.  10  being  taken. 
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JTttirsday,  May  26,  1870. 

Timsoh'b  Ca8B. 

Vagrant  Act  (6  Geo,  4.  c.  88),  «.  4.—"  Place  of  public 
resort " — "  Street,  highway,  orplaze  adjacent  ** — Com* 
mitment  as  rogue  and  vagabond — Habeas  corpns — 
Defective  commitment, 

JTie  return  to  a  writ  of  habeas  corpus  set  out  a  warrant 
of  commitment  by  two  magistrates,  under  5  Geo.  4, 
c  88,  s.  4,  stating  that  the  prisoner  had  been  con- 
victed as  a  rogue  and  a  vagabond,  for  thai  he,  being  a 
suspected  person,  did  frequent  a  certain  public  high- 
way at  the  parish  of  A,  with  intent  to  commit  a 
felony. 

Held,  that  the  commitment  was  void,  inasmuch  as  the  ith 
section  of  the  5th  Geo.  4,  c.  88,  does  not  make  it  an 
offence  to  frequent  any  highway  with  intent  to  commit 
a  felony,  but  only  highways  adjacent  to  a  place  of 
public  resort,  or  some  one  of  the  other  places  specified 
in  the  statute. 

Held  also,  that  only  the  commitme.it  being  brought  before 
the  court  upon  the  return  to  the  habeas  corpus,  and 
that  being  oad,  the  prisoner  wax  entitled  t**  hts  dis- 
charge whether  there  were  a  good  conviction  or  not. 

Bex  V.  Taylor,  7  D,  &  R.  623  distinguished. 

lu  this  case  a  writ  of  habeas  corpus  had  been  issued 
by  a  judge  at  chambers,  directed  to  the  keeper  of  the 
House  of  Correction  of  the  Liberty  of  St  Alban's, 
to  bring  up  a  prisoner  named  Tinson. 

The  return  to  the  writ  set  forth  the  commitment 
by  two  of  the  magistrates  of  the  Liberty  of  St. 
Alban's  in  the  following  terms  : — ^Ii  stated  that  the 
prisoner  was  oonyicted  before  the  undersigned, 
being  two  of  the  justices,  ftc,,  as  a  "  rogue  and  a 
▼agabond,  for  that  he,  being  a  suspected  person,  did 
frequent  a  certain  public  highway,  at  the  parish  of 
Aldenbam,  in  the  said  Liberty,  on  the  27th 
April  1870,  with  intent  to  commit  a  felony,  con- 
trary to  the  statute,"  and  directed  the  said  gaoler 
to  keep  him  in  custody  for  three  calendar  months. 

Codd,  for  the  prisoner.  ~This  commitment  is  bad 
inasmuch  as  it  does  not  set  out  any  ufifence  within 
the  statute  5  Qeo.  4,  c.  88,  s.  4  (the  Vngrant  Act). 
By  that  section  **  every  suspected  person  or  reputed 
thief  frequenting  any  river,  canal,  or  navigable 
stream,  dock,  or  basin,  or  any  quay,  wharf,  or  ware- 
house, near  or  adjoining  thereto,  or  any  street,  high- 
way, or  avenue  leading  thereto,  or  any  place  of  public 
resort,  or  any  avenue  leading  thereto,  or  any  street, 
highway,  or  place  adjacent,  with  intent  to  commit  a 
felony,"  is  made  punishable  as  a  rog^e  and  a  vaga- 
bond. This  commitment  does  not  state  that  the 
highway  in  question  was  adjacent  to  any  river  or 
other  such  place  as  is  mentioned  in  the  first  division 
of  the  section,  or  to  any  place  of  public  resort.  It 
is  quite  clear  that  any  highway  will  not  satisfy 
the  terms  of  the  section.  It  is  true,  in  the  case  of 
Beg.  y.  Brown,  17  Q.  B.  888,  the  Court  of  Queen's 
Bench,  Campbell,  C.J.,  Coleridge  and  Wightman, 
JJ^  dissentiente  Patteson,  J.,  held  that  the  word 
**  adjacent "  did  not  refer  to  "  place  of  public  resort " 
but  to  the  words  "  street  or  highway"  immediately 
preceding.  But  it  is  submitted  that  that  is  not  the 
natural  construction  of  the  words,  especially  talcing 
into  consideration  the  previous  part  of  the  section  ; 
it  is  clear  that  in  the  words  **  street,  highway,  or 
avenue  leading  thereto,"  the  words  **  leading  there- 
to" must  refer  back  to  "river,"  &c.  So  in  the 
eecond  part  of  the  sentence  which  deals  with  "place 
of  public  resort,"  we  find  added  "  street,  highway, 
or  place  adjacent."  If  any  street  or  highway  was 
intended  to  be  included,  why  should  street  and 
highway  be  mentioned  twice  over?  The  words 
"  street  and  highway  "  occurring  once  would  have 
covered  all  kinds  of  streets  and  highw^s,  whether 


leading  or  adjacent  to  the  places  mentioned  in 
the  section  or  not  This  view  was  taken  by  this 
court  in  the  case  of  Ex  parte  Elizabeth  Jones,  7  Ex. 
586.  This  latter  decision  puU  the  correct  construc- 
tion upon  the  statute,  and  there  the  terms  of  the 
commitment  were  identical  with  those  of  the  present 
commitment. 

Willis,  for  the  Crown.— There  are  three  cases  pro- 
vided for  by  the  statute,  the  case  of  rivers,  &c^  and 
places  leading  thereto ;  places  of  public  resort ;  and, 
thirdly,  streets  or  highwayp,  and  places  adjacent  to 
such  streets  and  highways.  This  warrant  of  com- 
mitment is  valid  under  the  second  or  third  of  such 
divisions.  The  more  obvious  construction  of  the 
statute  is  that  given  to  it  by  Lord  Campbell  in  Reg. 
V.  Broirn,  17  Q.  B.  838.  The  collocation  of  the 
words  is  against  the  construction  given  by 
the  other  side.  It  would  have  been  sufBdeot 
to  have  said,  after  "place  of  public  resort,"  as 
in  the  earlier  part  of  the  clause,  after  "river, 
canal,"  &C.,  street,  highway,  or  avenue,  leading 
thereto,  but  the  arrangement  is  altered,  and  after 
"place  of  public  resort'*  we  find  only  "avenue 
leading  thereto,"  and  subsequently,  forming  a  third 
class  of  cases,  we  have  "  street,  highway,  or  place 
adjacent."  It  is  clear  that  "  adjacent  *'  only  refers 
to  "  street  or  highway."  There  is  no  reason  why 
the  Legislature  should  not  have  intended  to  include 
highways,  whether  places  of  public  resort  or  adjacent 
to  them  or  not.  If  that  be  not  so,  there  is  a  suffi- 
cient ofifenoe  shown  within  the  second  branch  of  the 
section :  a  commitment  is  not  to  be  construed  with 
the  same  severity  as  a  conviction,  and  the  court  will 
intend,  if  the  words  be  slightly  ambiguous,  that 
there  is  a  good  conviction.  It  is  clear  S  the  words 
"being  a  place  of  public  resort"  had  been  added, 
the  commitment  would  have  been  good.  The  high- 
way is  described  as  a  public  highway,  and  a  public 
highway  may  be  a  place  of  public  resort.  There 
was,  in  fact,  a  conviction  for  frequenting  a  place  uf 
public  resort.  [Kblly,  C.B.— We  have  only  the 
commitment  before  us,  and  can  only  look  to  that.] 
In  the  case  of  Bex  v.  Taylor,  7  D.  &  B.  628,  Um: 
court  refused  to  assume  that  the  commitnieni  was 
bad  until  they  had  the  conviction  itself  before  them, 
and  granted  a  certiorari  to  bring  up  the  conviction 
I  subniH  that  your  lordships  will  grant  a  rertioran'm 
the  present  case  to  bring  up  the  conviction  before 
discharging  the  prisoner. 

Codd,  in  reply. 

Ebllt,  C.B. — I  am  of  opinion  that  the  com- 
mitment under  which  the  prisoner  is  now  io 
custody  is  defective  and  void,  and  that  the  prisoner 
is  therefore  entitled  to  his  dischLrge.  The  com- 
mitment states  that  the  prisoner  has  been  convicted 
as  a  rogue  and  a  vagabond,  for  that  he  being  a  sus- 
pected person,  did  frequent  a  certain  public  highway 
with  intent  to  commit  a  felony.  I  am  clearly  of 
opinion  that  on  the  true  construction  of  the  Act,  fre- 
quenting a  public  highway  with  intent  to  commit  a 
felony  is  no  offence  within  the  statute.  Putting 
aside  for  a  moment  all  authorities  and  dicta  (jf 
judges  on  the  subject,  let  us  look  at  the  tenns  of 
the  Act.  The  section  enacu  as  follows:  "Every 
suspected  person  or  reputed  thief  frequenting  any 
river,  canal,  or  navigable  stream,  dock,  or  basin 
or  any  quay,  wharf,  or  warehouse  near  or  adjoinmg 
thereto,  or  any  street,  highway,  or  avenue  leading 
thereto."  It  is  clear  that  the  commitment  does  not 
change  any  offence  within  that  part  of  the  section. 
Then  the' Act  proceeds:  "or  any  place  of  public 
resort  or  any  avenue  leading  thereto."  If  this  were 
a  commitment  for  frequenting  a  place  of  public 
resort,  it  would  be  a  different  thing,  but  there  are 
no  such  words  used  as  place  of  public  resort.  Then 
finally,  the  section  ooacliideB,  "or  Any  sireeti  high- 
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way,  or  place  adjacent/'  Now  it  is  not  stated  that 
the  highway  in  question  was  adjacent  to  any  place 
of  public  resort,  and  I  am  clearly  of  opinion  that 
the  mere  frequenting  a  highway  with  the  object 
mentioned,  is  not  made  an  ofifence  by  the  statute. 
We  are,  however,  met  by  the  case  of  Reg.  v.  Brown^ 
17  Q.  B.  833,  which  no  doubt  is  in  point,  and  is 
contrary  to  the  decision  at  which  we  have  arrived. 
There  was  in  that  case  a  commitment  in  the  same 
terms  as  those  used  in  the  present  case,  and  Lord 
Campbell  then  held  that  the  commitment  showed 
an  o£Fence  within  the  statute.  I  own  that  I  am 
somewhat  surprised  that  such  a  decision  has  been 
arrived  at,  for  it  appears  contrary  to  the  gram- 
matical and  natural  meaning  of  the  words  of  the 
statute,  and  I  agree  with  the  judgment  and  reason- 
ing of  the  dissenting  judge,  and  the  decision  of  the 
Cuart  of  Exchequer  in  the  subsequent  case.  The 
only  doubt  that  arises  in  my  mind  is  from  .the  case 
of  Rex  ▼.  Tayhry  where  the  court,  relying  upon  an 
old  decision  on  the  subject,  granted  a  certiorari  to 
bring  up  the  conviction,  and  only  on  its  appearing 
that  the  conviction  was  defective  discharged  the 
prisoner.  But,  on  looking  at  the  case  more  closely, 
I  am  clearly  of  opinion  that  it  is  not  really  in  point. 
That  was  not  a  case  where  a  habeas  corpus  had  been 
issued  and  the  prisoner  brought  up  and  a  return 
made.  It  was  merely  the  case  of  a  motion  for  a 
habeae  corpus,  and  the  facts  were  stated  on  affidavit. 
The  court  said  it  was  quite  possible  there  was  a  good 
conviction,  and  we  will  not  make  the  rule  absolute 
until  we  have  granted  a  certiorari  so  as  to  have  the 
conviction  brought  before  us.  This  is  not  the  case 
of  a  mere  motion  for  a  habeas  corpus.  The  writ  has 
issued,  and  the  prisoner  is  now  brought  before  us 
and  claims  his  discharge.  The  case  of  Reg.  y.  Chaney, 
6  Dowl.  281,  has  been  referred  to,  and  then  the 
court  decided  on  a  view  of  the  commitment  merely. 
That  is  like  the  present  case;  we  have  now  the 
parties  before  us,  the  gaoler  is  in  attendance  with 
the  prisoner ;  the  magistrates,  who  have  notice  of 
the  proceeding,  have  not  thought  fit  to  take  any 
steps  to  show  the  court  that  there  was  a  good  con- 
viction. I  do  not  think,  under  these  circumstances, 
we  ought  to  allow  the  prisoner  to  remain  in  custody 
till  it  pleases  the  magistrates  to  bring  up  the  con- 
Tiction  on  certiorari  or  take  some  other  steps  to 
support  the  conviction.  On  these  grounds  I  am  of 
opinion  that  the  prisoner  should  be  discharged. 

ChafhrlTj,  B. — I  am  of  opinion  that  the  prisoner 
must  be  discharged.  In  order  to  decide  this  case  it 
is  necessary  to  determine  the  true  construction  of 
the  section.  Apart  from  any  of  the  decisions  on 
the  subject,  and  looking  at  the  words  of  the  statute 
itself,  I  quite  agree  with  the  reasoning  employed  by 
the  Lord  Chief  Baron.  I  think,  assuming  that 
there  is  no  conviction  but  one  corresponding  with 
the  commitment,  there  is  no  offence  shown  within 
the  Act.  With  respect  to  the  decision  in  the  Qoeen*s 
Bench,  that  was  the  judgment  of  three  judges 
against  one.  I  cannot  concur  in  that  decision.  It 
is  well  known  that  on  a  question  of  habeas  corpus 
each  court  exercises  an  independent  authority  and 
jurisdiction,  and,  though  it  treats  the  decisions  of 
the  other  courts  with  great  respect,  does  not  hold 
itself  bound  by  them.  We  are  here  supported  by 
the  view  taken  by  Fatteson,  J.,  the  dissentient 
judge  in  the  Court  of  Queen's  Bench;  so,  if  the 
nnmber  of  judges  on  each  side  be  taken,  the 
majority  is,  therefore,  in  favour  of  the  present  deci- 
sion. Then  there  remains  the  other  question,  viz., 
whether  we  ought  to  decide  on  the  case  as  at  present 
before  us,  or  whether  we  ought  to  accede  to  the  ap- 
plication made  to  us  for  a  certiorari,  in  order  that 
the  conviction  may  be  produced,  and  it  may  be  seen 
whether  or  no  it  sets  forth  an  offence  within  the 
statate.    As  an  authori^  on  this  point  the  case  of 


Rex  V.  Taylor  was  relied  upon,  but  that  case  is 
clearly  distinguishable,  for  there  the  matter  was 
discussed  on  motion  for  a  habeas  corpus,  and  on  affi* 
davits,  and  the  whole  matter  being,  therefore,  in 
fieri,  the  court  granted  a  certiorari  to  bring  up  the 
conviction.  In  the  case  of  Reg.  v.  Chaney,  6  Dowl. 
281,  the  decision  in  Rex  v.  Taylor  was  not  considered 
to  be  applicable.  That  was  a  case,  like  the  present, 
where  the  habeas  corpus  had  already  issued  and  the 
prisoner  had  been  brought  up  in  pursuance  of  it. 
In  the  present  case  the  parties  went  before  a  judge 
at  chambers,  and  he  granted  the  writ.  The  applica- 
tion for  a  certiorari  should  have  been  made  then.  As 
it  is,  the  gaoler  is  now  here  with  the  prisoner,  and 
he  says  that  he  holds  the  prisoner  in  custody  under 
that  commitment,  and  for  no  other  cause.  Thst 
commitment  being  bad,  the  prisoner  is  clearly . 
entitled  to  be  discharged. 

Clbasby,  B. — I  am  of  opinion  that  the  prisoner 
could  not  lawfully  be  taken  under  this  commitment, 
on  the  ground  that  it  is  not  an  offence  under  the 
statute  to  be  on  a  highway  with  intent  to  commit 
felony.  A  public  highway  is  a  place  on  which  the 
public  have  a  rigiit  to  go,  but  that  does  not,  in  my 
opinion,  necessarily  constitute  it  a  place  of  public 
resort.  Moreover  the  statute  upocifles  besides  a 
place  of  public  resort,  any  street,  highway  or  place 
adjacent.  This  clearly  show<)  that  the  Act  did  not 
regard  a  highway  as  necessarily  a  place  of  public 
resort;  but  the  only  highway  included  in  the  Act 
is,  in  my  opinion,  one  s^jacent  to  a  place  of  public 
resort.  This  is  plain  if  we  refer  to  the  previons 
part  ot  the  section,  relating  to  **  any  river,  canal, 
&c.,  or  any  street,  highway  or  avenue  leading 
thereto."  In  many  cases,  no  doubt,  there  might  be 
a  conviction  for  being  on  a  highway  witli  intent  to 
commit  a  felony,  but  then  the  highway  must  be  a 
place  of  public  resort,  and  be  alleged  to  be  so.  A 
man  going  along  a  road  in  the  country  with  no 
houses  perhaps  within  miles,  cannot  be  frequenting 
a  place  of  public  resort  within  the  Act  All  that 
is  alleged  here  is  that  the  place  was  a  public  high- 
way. We  cannot  hold  the  commitment  good  unless 
a  public  highway  is  necessarily  a  place  of  public 
resort,  which,  in  my  opinion,  is  not  the  case. 

Prisoner  discharged  accordingly. 

Attorneys,  Bailey  Pugh ;  Blagg  and  Edwards. 


V.  C.  STXJABT'S  COXIBT. 

Beported  bgr  Eowabd  Wunix>w.  Saq.,  BarriBt«r-«t-Law. 

Friday,  April  29,  1870. 

Re  Thb  Parochial  Charttt  Schools  of  Christ 
Church,  Spitalfields. 

Practice—Land  taken  by  Board  of  Works — Costs  of 
p€tyment  of  purchase  money  out  of  oourt^^Adverae 
litigation-^  ^  4  VicL  c  87,  j.  49. 

The  idth  section  ofSfr^  ^'-  <^  87  {which  enacts  that 
where  lands  are  taken  by  the  Commissioners  of  the 
Board  of  Works  for  the  purposes  of  their  Acts,  **  it 
shall  be  lawful  for  the  court  to  order  the  expenses  of 
cdt purchases  from  time  to  time  to  be  made  in  pursu- 
'  ance  of  the  Act,  or  so  much  of  such  expenses  as  the 
court  shall  deem  reasonable  to  be  paid  by  the  commis- 
sioners *'),  does  not  take  away  the  inherent  jurisdiction 
of  the  court  as  to  costs,  so  that  it  cannot  order  the 
payment  of  any  costs  other  than  those  of  purchases. 

Where,  therefore,  a  petition  was  presented  for  payment 
out  of  court  of  a  fund  paid  in  by  the  Board  of  Works 
as  the  price  of  such  lands,  the  whole  of  the  costs, 
except  such  (if  any)  as  were  occasioned  by  adverse 
Utigation,  were  ordered  to  be  paid  by  the  commis* 
stonen* 
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Be  CosMi  Thufpo'b  Estatb  ;  Clabk  v.  Johnsoh. 


[V.C.  a 


This  was  a  petition  preaented  bj  the  rector  of 
Christ  Church,  Spitalfleldi,  and  the  tnisteee  of  the 
above  schools,  for  an  order  that  a  certain  fund  in 
court  might  be  transferred  to  them  for  the  purpose 
of  erecting  new  schools. 

The  facts  were  as  follows : 

The  Commissioners  of  the  Board  of  Works,  under 
the  powers  conferred  on  them  by  3  &  4  Vict,  c  87, 
and  other  subsequent  Acts,  took  cumpulsorHv,  for 
the  purpose  of  making  additional  thoroughfares, 
lauds  forming  the  site  of  the  above  schools. 

The  49th  section  of  8  &  4  Vict.  c.  87,  provides 
that  the  purchase- money  of  lands  so  taken  should 
be  applied  in  the  purchase  of  oUier  lands  to  be 
settled  on  the  like  trusts,  and  that  in  the  mean  time 
the  purchase-money  should  be  invested  in  Consols, 
and  that  it  should  be  lawful  for  the  court  to  order 
the  expenses  of  all  purchases  '*  made  in  pursuance 
of  the  Act,  or  so  much  of  such  expenses  as  the  said 
court  should  deem  reasonable,  to  be  paid  by  the 
commissioners.** 

The  purchase-money  of  the  land,  amounting  to 
1566^1,  was  duly  paid  by  the  commissioners  into 
court;  and  by  an  order  made  by  Parker,  V.C, 
in  April  1852,  on  a  petition  presented  by  the 
trustees  of  the  schools,  the  money  was  directed  to 
be  invested  in  Consols,  and  the  commissioners  were 
ordered  to  pay  the  costs  of  such  investment  and  of 
all  proceedings  relating  thereto,  except  the  costs  of 
litigation  between  adverse  claimants ;  thus  treating 
the  interim  investment  as  a  purchase. 

It  appeared  that  by  an  Order  in  Council,  dated 
81st  inily  1858,  the  district  church  of  St.  Stephen's, 
^ilalfields,  was  constituted  out  of  the  parish  of 
Christ  Church,  and  by  a  subsequent  order  the  dis- 
trict was  enlarged  so  as  to  contain  parts  of  other 
parishes.  The  Rev.  J.  W.  Reynolds,  was  appoif^ted 
vicar  of  St.  Stephens,  and  he  having  claimed  to 
have  the  fund  Apportioned  between  the  district  and 
theparish,  had  been  served  with  the  petition. 

Tlie  petition  prayed  as  above  and  for  costs. 

The  question  was  whether  the  respondents,  the 
commissioners,  were  liable  to  pay  the  costs. 

KarMlce,  Q.  C.  and  Hatch,  for  the  petitioners,  sub- 
mitted that  they  were  entitled  to  the  costs  upon 
tiie  construction  of  the  Act,  but  in  any  case  the 
order  of  Parker,  V.C.  was  conclusive  on  the  ques- 
tion. 

W.  W,  KarMo^  for  the  commissioners,  contended 
that  the  costs  in  question  were  not  provided  for  by 
the  Act.  The  Act  merely  directed  the  commissioners 
to  pay  Uie  expenses  of  purchases,  and  the  costs  of  the 
present  application  could  not  be  said  to  come  within 
that  category.  The  order  of  Parker,  V.C.  was  in 
the  commissioners*  favour,  for  the  petitioners  there 
were  ordered  to  pay  certain  eosts  which  did  not 
directly  relate  to  the  purchase.  As  to  Mr.  Rey- 
nolds* costs,  they  were  costs  (tf  adverse  litigation ; 
he  had  been  brought  before  the  court  in  ocmsequenoe 
of  a  dispute  with  the  petitionen,  and  they  were 
responsible  for  the  expense  of  his  appearance.  They 
cited 

Bs  La/vuS^t  2Vusf,  4  K.  &  J.  81 ; 

Ba  MoUtnem,  2  Col/  278  ; 

Be  GotUd,  24  Beav.  442 ; 

Em  parte  EccHeaiasiicai  Oorrnnissionerej  «r  N.  B. 
483. 

Greeney  Q.C.  and  Humphry,  fur  Mr.  Reynolds, 
submitted  that  as  he  was  materially  interested  in 
the  disposition  of  the  fund,  he  was  entitled  to  have 
the  costs  of  his  appearance  paid  either  by  the  peti- 
tioners or  the  commissioners. 

The  Viob-Chaxobl&ob.— I  think  the  order  of 
Vice-ChanoeUor  Parker  as  to  the  orawtrsotion  of 
the  Act  (8  &  4  Vict.  c.  87)  was  founded  on  the  true 


principle  of  construction.  By  the  49th  section  of 
that  Act  it  is  enacted  that  where  lands  are  taken 
by  the  Board  of  Works  for  the  purposes  of  their 
Acts,  it  shall  be  lawful  for  the  court  to  order  the 
expenses  of  all  purchases  from  time  to  time  to  be 
made  in  pursuance  of  the  Act,  or  so  much  of  such 
expenses  as  the  court  should  deem  reasonable,  to 
be  paid  by  the  commissioners.  Now,  upon  the  true 
principle  of  construction,  it  is  impossible  to  say 
that  the  jurisdiction  of  this  court  as  to  costs  is  to 
be  interfered  with  by  this  section  further  than  as  to 
the  costs  of  purchases.  Parliament  has  thought  it 
a  convenient  thing  to  say  that  the  costs  of  purdiases 
should  be  paid  by  the  commisuoners,  but  it  would 
be  very  inconvenient  if  it  were  to  be  held  that 
because  the  Act  of  Parliament  says  that  the  Board 
of  Works  shall  pay  the  cost  of  purchases,  and  says 
nothing  about  the  payment  of  other  costs,  that, 
therefore,  the  inherent  jurisdiction  of  this  court  as 
to  costs  is  taken  away  so  that  it  cannot  order  the 

Siyment  of  any  costs,  other  than  those  of  purchases, 
aving,  therefore,  as  I  consider,  jurisdiction  as  to 
costs,  I  intend  to  exercise  it.  It  was  said  that  the 
costs  of  Mr.  Reynolds  were  costs  of  adverse  litiga- 
tion, and,  therefore,  ought  to  be  refused.  Ad 
verse  litigotion  I  understand  to  mean  a  case  where 
the  title  of  the  property  depends  on  the  oonstme- 
tion  of  some  instrument  applying  to  the  whole  of 
the  property  in  dispute,  as  in  the  case  of  a  wiU. 
Here  the  court  must  decide  whether  the  litigation 
is  adverse  litigation  within  the  meaning  of  the 
Lands  Clauses  Acts,  or,  in  other  words,  whether, 
if  two  persons  are  quarrelling  about  the  fund  in 
court,  the  costs  of  that  quarrd  ought  or  ought  not 
to  be  borne  by  the  public  body ;  in  this  case  I  think 
it  would  be  hardly  fair  or  reasonable  to  say  that  the 
costs  of  Mr.  Reynolds  are  costs  of  adverse  Utigation, 
for  he  is  vicar  of  a  district  parish  which,  at  the 
time  these  lands  were  taken,  formed  part  of  the 
parish  of  Christ  Church,  and,  therefore,  must  be 
considered  as  interested  in  the  funds  now  in  court, 
and  it  seems  to  me  that  these  funds  could  not  have 
been  paid  out  without  the  petition  being  served  on 
him.  The  justice  of  the  case,  therefore,  requires 
that  the  whole  costs  of  this  application  should  be 
paid  by  the  Board  of  Works,  but  a  clause  may  be 
inserted  excepting  such  costs  (if  any)  as  were  occa- 
sioned by  adverse  litigation. 

Solicitors  for  the  petitioners,  WhitUngUm  and 
Son, 

Solicitors  for  the  respondents,  Tanquercy-  WiUaume 
and  Hanbury. 


Friday,  May  27,  1870. 
Be  CoBMi  Truppo's  Estatb;  Clajul  v,  Johrbov. 


Practice — Land  taken  by  Ecclesiastical 

Costs  of  transfer  ofpwrchaee-numafSS  Geo,  3^  c.  45^ 

S.58. 

On  a  petition  for  the  transfer  of  purchase-money  paid 
into  court  by  theEcclesiasHcal  Commissioners^  the  cowrt, 
following  tts  ileeision  in  Be  The  Parochial  Charity 
Schools  of  Christ  Church,  Spitalfields,  ordered  the 
eosts  of  all  parties  to  be  paid  by  the  commissioners. 

This  was  a  petition  for  the  transfer  to  the  above 
cause  of  piu^hase-money  paid  into  court  by  the 
Ecclesiastical  Commissioners.  The  question  was 
similar  to  that  raised  in  the  preceding  case  of  The 
Parochial  Charity  Schools  of  Christchurch,  Spitalfields^ 
except  that  in  the  present  instance  tlie  point  arose 
upon  the  construction  of  the  49th  section  of  58 
Geo.  8,  c.  45,  which  provides  (inter  alia)  that  "  the 
expenses  of  all  purchases**  should  be  paid  by  the 
commissioners. 

£.  CMm  f er  tlie  petitionelr. 


MA0I8TBATCB'  0A8B8. 
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Lutdie^j  for  the  Eoclesiastical  Commissionen, 
relied,  in  addition  to  th?  authorities  cited  in  the 
preceding  case,  upon 

Be  8aundenrs*8  Estate,  L.  Bep.  8.  Eq.  681 ;  and 
Re  Ths  Bristol  and  Eueter  Raihoc^  Compawyt 
2  Col. 

Bedweliy  North,  and  J.  G,  Bright,  appeared  for 
other  parties. 

The   ViCB-CHANCBLLOR.~The  question  in   the 

rent  case  is  similar  to  that  which  was  raised  in 
The  Parochial  Charitv  Schools  of  Christ  Church, 
Spitaldelds,  and,  as  I  still  entertain  the  opinion  I 
expressed  in  that  case,  the  order  must  be  to  the 
same  effect,  namely,  that  the  costs  of  all  parties  be 
paid  by  the  commissioners. 

Solicitors,  Austin,  De  Gex,  and  Harckng ;  PiketLud 
Soil 


:':il'/i:>^: 


SOMERSET  SFBING 

Baported  by  T.  W.  Bauitovbs,  Eaq.,  Borrlster-ftt-lAw. 


Monday,  March  21, 1870 

(Before  Kbllt,  C.  B.) 

Bbo.  o.  Bacon. 

Perjitry— Information  nnder  Ms  5  ^  6  WilL  4,  e,  50, 
«.  1^  Jar  furious  riding — No  penalty  imposed  hy  the 

The  prisoner  was  indicted  Jor  perjury  committed  by  him 
as  a  witness  on  an  information  oefore  justices  against 
A.  B.Jbr  furiously  riding,  contrary  to  sect,  78  of  the 
5  j-  6  fVilL  i,  c.  50  (Highway  Act) : 

Held,  that,  as  that  section  gives  the  justices  no  jwriwdic 
tion  to  impose  €my  penatty  for  furious  riding,  the  pri' 
somer  did  not  commit  the  offence  ofperjwry. 

The  prisoner  was  indicted  for  perjury  committed 
before  justices  at  petty  sessions  upon  an  informa- 
tion against  A.  B.,  under  sect.  78  of  the  5  &  6 
Will.  4,  c  50  (Highway  Act),  for  furiously  riding. 
Upon  the  hearing  of  the  said  information  the  pri- 
soner was  called  as  a  witness  for  the  then  defendant 
to  disproTe  the  charge,  and  it  was  for  perjury 
alleged  to  hare  been  then  committed  by  him  that 
the  present  indictment  was  preferred. 

T.  W,  Saunders,  for  the  prisoner,  at  the  close  of 
the  eyidenoe  for  the  prosecution,  objected  that  there 
was  no  eridence  to  go  to  the  jury,  for  that  the 
offence  charged  in  the  information  was  not  one  upon 
which  the  justices  at  petty  sessions  had  any  power 
to  adjudicate.  The  proceedings  were  taken  under 
the  78th  section  of  the  5  &  6  Will.  4,  c.  50,  which 
imposes  penalties  for  rarions  offences,  and  amongst 
others,  as  follows:  ''If  any  person  riding  any 
horse  or  beast,  or  driring  any  sort  of  carriage,  shaU 
ride  or  drire  the  same  furiously,  so  as  to  endanger 
the  life  or  limb  of  any  passenger,  every  person  so 
offending  in  any  of  the  cases  i^oresaio,  and  being 
oonricted  of  any  such  offence  either  by  his  own 
confession,  the  view  of  a  justice,  or  by  the  oath  of 
one  or  more  credible  witnesses  before  any  two 
justices  of  the  peace,  shall  in  addition  to  any  ciWl 
sction  to  which  he  may  make  himself  Uabte,  for 
erery  such  offence  forfeit  any  sum  not  exceeding 
SL,  io  case  such  driver  shall  not  be  tiie  owner  of 
BQch  waggon,  cart,  or  other  carriage ;  and  in  case 
the  offender  be  the  owner  of  such  waggon,  cart,  or 
other  carriage,  then  any  sum  not  exceeding  10^.,  and 
io  (»thev  of  the  said  cases  shall,  in  defAutt  of  pay- 
ment, be  committed,**  Ac,  although  the  earlier  part 
of  the  section  refers  to  ''any  person  riding  any 
horae  or  beast,"  there  is  no  penalty  attached  to 
furious  riding,  the  penalty  being  confined  exclusively 
to  penont  <«Mvfaig  any  sort  of  carriage,'*  it  being 


a  sum  not  exceeding  5L  if  the  driver  is  not  the 
owner,  and  not  exceeding  lOL  if  he  ts  the  owner 
The  justices,  therefore,  had  no  power  to  adjudicate 
upon  the  charge  upon  which  the  eyidence  was  given 
by  the  defendant,  and  so  the  evidence  was  given  in 
a  court  coram  non  fudice, 

Spdes,  for  the  prosecution,  contended  that  the 
justices  had  jurisdiction,  which  in  fact  was  being 
constantly  exercised ;  that  the  section,  by  referring 
to  furiously  driving,  made  it  an  offence  with  which 
the  justices  might  deal. 

Kbllt,  C.B. — It  is  quite  clear  that  the  Act  does 
not  give  the  justices  any  power  to  inflict  any 
punid^ment  for  furiously  riding.  The  statute 
imposes  a  penalty  only  on  those  who  furiously 
drive.  This  is,  no  doubt,  a  casus  omissns,  but  it  is 
not  for  me  to  supply  the  omission.  There  was, 
therefore,  no  legal  perjury  committed  by  the  pri- 
soner, and  he  must  be  acquitted* 

Verdict^  mot  guil^» 

Attorney  for  the  prosecution,  C.  J.  Simmons, 
Attorneys  for  the  prisoner,  Reed  and  Cook, 


OBOWN    OASES   KE8EBVED. 

Baported  by  Jobs  THOMPaoir*  Xiq.,  BaRtoter«t-LAW. 

May  7  and  June  4, 1870. 

(Before  Bovill,  C.  J.,  Willbs,  Btlbs,  aad  Hah- 
mss,  JJ.  and  Ciaabbt,  B.) 

Bbo.  V,  Ktlhak. 

False  pretences — Hiring  a  hors&^2i  ff  25  Vict,  &  96^ 

S.88. 

Prisoner,  by  falsely  pretending  to  a  hverymam  that  he 
tww  sent  by  another  pereon  to  hire  a  none  for  him, 
tor  a  drive  to  E.,  obtained  the  horse.  The  prisoner 
returned  it  the  same  evening,  but  did  not  pay  fbr  the 
hire: 

Held,  that  this  was  not  an  obtaining  of  a  chattel  with 
intent  to  defraud  within  the  meaning  of  the  2i  fc  26 
Vict.  c.  95,  s.  88. 

To  constitute  such  an  act  there  muai  be  an  intention  to 
deprive  the  owner  of  hie  property. 

Case  reserved  for  the  opinion  of  this  Court  by  the 
Becorder  of  York. 

James  Kilham  was  tried  before  me  at  the  last 
Easter  quarter  sessions  for  the  city  of  York,  on  sn 
indictment  containing  three  counts,  the  first  count 
of  which  was  as  follows  : 

City  of  Tork,  to  wit.  The  jnron  for  our  lAdy  the  Qaeen* 
opon  their  oath  present,  tfakt  James  Kilham,  on  the  19th 
luttohlSTO,  in  tiie  city  of  Yoik,  nnlawfnlly  and  kaowinffly 
did  falsely  pretend  to  Henry  Barton,  then  beinif  an  ostler  in 
the  service  of  Jamas  Thao]mij  and  £dward  Thaokrajr,  then 
keeping  horses  for  hire  in  the  catj  aforesaid,  that  he  the 
said  James  Ifllham  was  then  sent  by  Ifr.  Hsrtley  (thereby 
then  meaning  a  son  of  Mr.  TbowBM  (Hbson  Hartley,  then 
liying  in  Davygato,  in  the  said  eit^,)  to  order  and  obtain 
for  mre  a  horse  for  him  the  said  flrst^mentioned  Hr.  Hart- 
ley to  dri?e  on  a  journey  to  Slyington,  to  be  ready  at  half 
vast  nine  o'dook  the  nert  morning,  by  means  of  wliloh  said 
mlse  pretences  the  said  James  Kilnam  did  then  nnlawfally 
obtain  from  ttie  said  Henry  Barton  a  certain  horse  of  the 
ffoods  and  chattels  of  the  said  James  Thackray  and  Edward 
Thaekray,  with  intent  thereby  them  to  defrand.  Whereas, 
in  truth  and  in  foot,  the  said  James  Kilham  was  not  then 
sent  by  the  said  Hr.  Hartley,  or  anv  son  of  the  said  Mr. 
Thomas  Qlbson  Hartley,  then  liring  in  Dayygato  aforesaid, 
to  order  Mkd  obtain  for  hire  a  horse  for  him  to  drive  on  a 
Joumey  to  Elringtoa,  to  be  ready  at  half-past  nine  o'olook 
the  nort  morning,  as  he  the  said  James  Kilhwm  well 
knew  at  the  time  when  he  did  so  falsely  pretend  as  afore- 
said. 

There  were  two  other  counts  slightly  raried  in 
form,  but  the  same  in  substance. 

The  eyidence  on  the  part  of  the  nrosecntion  was, 
that  the  prisoner  had  caUed  at  the  utery  stables  of 
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ReO.   V,   KlLHAM. 
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MoBsn.  Thackray,  who  were  duly  licensed  to  let 
oat  hones  for  hire,  on  the  evening  of  the  Idth 
March  last  and  stated  to  the  ostler  that  he  was  sent 
by  a  Mr.  Gibson  Hartley  to  order  a  horse  to  be 
ready  the  next  morning  for  the  ase  of  a  son  of  Mr. 
Gibson  Hartley,  who  was  a  customer  of  the  Messrs. 
Thackray.  Accordingly  the  next  morning  the  pri- 
soner called  for  the  horse,  which  was  delivered  to 
him  by  the  ostler.  The  prisoner  was  seen  in  the 
course  of  the  same  day  driving  the  horse,  which  he 
returned  to  Messrs.  Thackniy's  stables  in  the 
evening. 

The  hire  for  the  horse,  amounting  to  7s.,  was 
never  paid  by  the  prisoner. 

Mr.  Hartley  and  his  son  denied  that  they  had 
authorised  the  prisoner  to  hire  any  horse  for  them, 
or  that  the  prisoner  had  used  the  Horse  for  any  pur- 
pose of  theirs. 

The  prisoner  was  found  guilty,  but  I  respited 
the  sentence  and  admitted  him  to  bail  till  the 
opinion  of  the  Court  for  Grown  Cases  Beserved 
oould  be  taken. 

I  desire  the  opinion  of  the  court  as  to  whether 
the  prisoner  could  properly  be  found  guilty  of  ob- 
taining  a  chattel  by  false  pretences,  within  the 
meaning  of  the  statute  24  &  25  Vict,  c.  96,  s.  88. 

The  case  of  Beg.  v.  BoiUton,  1  Den.  Cr.  Cas.  508  ; 
8  Cox  C.  C.  576,  was  relied  on  on  the  part  of  the 
prosecution. 

Edwdt  Pluxsr  Pricb,  Recorder. 

No  counsel  appeared  for  the  prisoner. 

A,  Simpson  for  the  prosecution. — It  must  be 
admitted  that  the  prisoner  never  intended  to  steal 
the  horse ;  and  the  only  point  is  whether  the  ob- 
taining the  loan  of  the  horse  by  the  false  pretences, 
and  returning  it  at  the  end  of  the  day  without 
paying  for  the  hire,  is  an  obtaining  of  a  chattel  by 
false  pretences  within  the  meaning  of  the  statute. 
It  has  been  held  that  obtaining  a  loan  of  money 
by  false  pretences  is  within  the  statute  {Rtg,  v 
CVoM/ey,  2  Moo.  &  Rob.  17),  but  in  8  Bums' 
Justice,  276,  it  is  said :  **  Perhaps  this  is  true  only 
of  moneys  and  not  of  other  goods."  And  in  2  Russ. 
on  Crimes,  668,  8rd  ed.  Mr.  Greaves  says,  **But 
query  as  to  this  point.  The  correct  distinction 
between  larceny  and  false  pretences  seems  to  be 
that  in  the  former  the  property  was  not  parted  with, 
in  the  latter  it  was.  (See  the  cases  ante^  p.  200  et  seq.) 
But  if  these  cases  show  that  it  would  not  be  ob- 
taining by  false  pretences,  still,  if  the  jury  found 
that  the  prisoner  obtained  the  loan  with  intent  to 
steal,  that  would  be  larceny,  and  he  might  be  con- 
victed of  that  upon  this  indictment"  In  Reg.  v. 
Orasslevy  Patteson,  J.,  said,  ^*  the  words  of  the  7  &  8 
Geo.  4,  c.  29,  s.  58,  were  very  general.  If  the 
jury  were  satisfied  that  the  prisoner  fraudulently 
obtained  the  800/.  from  the  prosecutor  by  a  deli- 
berate falsehood,  averring  that  he  had  all  the  funds 
required  to  take  up  the  bill  except  300/1,  when  in 
fact  he  knew  that  he  had  not,  and  meaning  all  the 
time  to  apply  the  800/.  to  his  own  purposes,  and 
not  to  take  up  the  bill,  it  appeared  to  him  that  the 
jury  ought  to  convict  the  prisoner.  ...  As  to 
the  money  being  advanced  by  the  prosecutor  only 
as  a  loan,  the  terms  of  the  Act  of  Parliament  em- 
brace every  mode  of  obtaining  money  by  false 
pretences  by  loan  as  well  as  by  transfer.  If  the 
legislature  meant  to  use  the  term  in  a  more  limited 
sense  it  was  to  be  regretted  that  thuy  had  not  used 
language  which  could  fairly  have  that  effect."  In 
Jieg.  T.  Bou/ton,  8  Cox  Crim.  Cas.  576,  1  Den.  Crim. 
Cas.  508,  where  the  prisoner  was  indicted  for  ob- 
taining a  railway  ticket  by  false  pretences,  it  was 
held  that  a  railway  ticket  was  a  chattel  within  the 
meaning  of  the  7  &  8  Geo.  4,  c.  89,  s.  58.  [Byles,  J. 
— ^That  was  an  appropriation  of  the  entire  value  of 
the    thing.]     At  p.  645  (note  p)  of   Buss,  on  * 


Crimes,  Mr.  Greaves  says,  **  Reg.  v.  BauUon  was  not 
argued.    As  the  ticket  was  to  be  returned  to  the 
company  at  the  end  of  the  journey  it  is  clear 
the   property  in  the  ticket  did  not  pass  from  the 
company.    Now  in  false  pretences  the  essence  of  the 
offence  is  that  the  property  has  passed  from  the 
owner.    The  decision,  therefore,  seems  very  qaes- 
tionable.    Suppose  a  person  wanting  to  ride  from 
A.  to  B.  were  falsely  to  pretend  that  C.  sent  him  to 
borrow  a  horse,  and  by  means  of  that  pretence  he 
obtained  the  horse  and  rode  it  from  A  to  B.  but  re- 
turned it  to  the  owner,  it  could  hardly  be  contended 
that  he  obtained  the  horse  by  false  pretences.    He 
obtained  the  ride  by  false  pretences.      So  in  Reg.  v. 
Boulton^  what  the  prisoner  obtained  was  the  ride  by 
the  train,  not  the  railway  ticket ;  and  it  is  plain  that 
the  real  intent  was  to  obtain  the  ride  without  pay- 
ing for  it."    The  first  statute  on  false  pretences  was 
the  88  Hen.  8,  c.  1,  intituled,  «  A  Bill  against  them 
that  counterfeit  letters  or  privy  tokens  to  recdve 
money  or  goods  in  other  men's  names.**    SecL  2 
enacts  that  if  any  person  falsely  and  deceitfully 
obtain  or  get  into  his  hands  or  possession  any  money, 
goods,  chattels,  jewels,  or  other  things  of  any  other 
persons  by  colour  and   means  of  any  such  false 
token  or  counterfeit  letter  made  in  any  other  man's 
name,  then  every  person  so  offending  and  being  con- 
victed shall  be  punished,  &c.    Then  the  30  Geo.  2, 
c.  24,  s.  1,  enacteid  that  all  persons  who  knowingly 
and  designedly  by  false  pretence  or  pretences  shall 
obtain  from  any  person  money,  goods,  wares,  or 
merchandises  with  intent  to  cheat  or  defraud  any 
person,  shall  be  deemed  offenders  against  law  and 
the  public  peace,  &c.,  &c.    The  case  of  Rex.  v.  Psor, 
2  East,  P.  C.  685,  was  then  cited.    At  p.  689  there 
is  the  following  note  on  that  case :   "  On  the  debate 
in  this  case  Eyre,  B.,  adverting  to  the  statutes 
88  Hen.  8  and  80  Geo.  2,  said  he  doubted  if  there 
was  not  a  distinction  in  this  respect  between  the 
owners  parting  with  the  possession  and   with  the 
property  in  the  thing  delivered.     That  where  goods 
were  delivered  upon  a  false  token,  and  the  owner 
meant  to  part  with  the  property  absolutely  and 
never  expected  to  have  the  goods  returned  again,  it 
might  be  difficult  to  reach  Uie  case  otherwise  than 
through  the  statutes,  aliter  where  he  parted  with  the 
possession  only,  for  there  if  the  possession  were 
obtained  by  fraud  and  not  taken  according  to  the 
agreement,  it  was  on  the  whole  a  taking  against  the 
will  of  the  owner,  and  if  done  ammo  fwrandi  it  was 
felony. — M.  S.  BuUer,  J."    In  the  judgment  in  Reg. 
V.  Morrison,  1  Bell  C.  C.  167,  the  case  of  Btg.  v. 
Bouhon  was  treated  as  a  decision  binding  on  this 
court. 

Cur.  ado,  vuU. 

June  4. — Hammbn,  J.,  now  delivered  the  judgment 
of  the  court.— We  are  of  opinion  that  the  convic- 
tion in  this  case  cannot  be  supported.  The  stat. 
24  &  25  Vict.  c.  96,  s.  88,  enacts  that  *'  whosoever 
shall  by  any  false  pretence  obtain  from  any  other 
person  any  chattel,  money,  or  valuable  security, 
with  intent  to  defraud,  shall  be  guilty  of  mis- 
demeanor." The  word  ''obtain"  in  this  section 
does  not  mean  obtain  the  loan  of,  but  obtain  the 
property  in  any  chattel,  &c.  This  is,  to  some  ex- 
tent, indicated  by  the  proviso  "  that  if  it  be  proved 
that  the  person  indicted  obtained  the  property  in 
such  manner  as  to  amount  in  law  to  larceny,  he 
shall  not,  by  reason  thereof,  be  entitled  to  be  ac- 
quitted," but  it  is  made  more  clear  by  referring  to 
the  earlier  statute,  from  which  the  language  of  the 
88th  section  is  adopted.  The  7  &  8  Gea  4,  c.  29, 
s.  58,  recites  that  "  a  failure  of  justice  frequently 
arises  from  the  subtle  distinction  between  larceny 
and  fraud,"  and  '*  for  remedy  thereof  enacts  that  if 
any  person  shall  by  any  f aUe  pretenoe  obtaiii,  Ac." 
The  subtle  distinction  which  the  statute  was  in- 
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tended  to  remedy  was  this,  that  if  a  person  by  fraud 
iodacM  another  to  part  with  the  possession  only  of 
goods  and  converted  them  to  his  own  use,  this  was 
larceny,  while  if  he  induced  another  by  fraud  to 
pirt  with  the  property  in  the  goods  as  well  as  the 
possession,  this  was  not  larceny.  But  to  constitute 
an  obtaining  by  false  pretences  it  is  equally  essen- 
tial, as  in  larceny,  that  there  should  be  an  intention 
to  deprive  the  owner  wholly  of  his  property,  and 
this  intention  did  not  exist  in  the  case  before  us 
In  support  of  the  conviction,  the  case  of  Beg, 
y.  Bomlton,  was  referred  to.  There  the  prisoner 
was  indicted  for  obtaining  by  false  pretences  a 
railway  ticket,  with  intent  to  defraud  the  company. 
It  was  held  that  the  prisoner  was  rightly  con- 
ricted,  though  the  ticket  had  to  be "  given 
up  at  the  end  of  the  journey.  The  reasons 
for  this  decision  do  not  very  clearly  appear, 
but  it  may  be  distinguished  from  the  present  case 
in  this  respect,  that  the  prisoner,  by  using  the  ticket 
for  the  purpose  of  travelling  on  the  railway  entirely 
converted  it  to  his  own  use  for  the  only  purpose  for 
which  it  was  capable  of  being  applied.  The  convic- 
tioD  must,  therefore,  be  quashed. 

Conviction  quashed. 


Saturday,  June  4,  1870. 

(Before  KsLLy,  C.  B.,  Martin,   B.,  Bi^ackbubm, 
MxLLOR,  and  M.  Smith,  JJ.) 

Rbo.  v.  Haofulb. 

OUtruction  of  railway — Alteration  of  signals — 24  ff 
25  Viet,  c  97,  s,  36. 

A  drunken  man  got  upon  a  raiboay  and  altered  the 
signais,  and  thsfeby  caused  a  luggage  train  to  pull 
i9»  andproceed  €U  a  very  slow  pace, 

Beld,  that  this  wcu  a  causing  of  an  engine  and  carriage 
using  a  railway  to  be  obstructed  within  the  meaning  of 
<As  24  ^  25  Viet,  c,  97,  j.  36. 

Case  reserved  for  the  opinion  of  this  court  by 
the  Deputy-Chairman  of  the  Court  of  Quarter  Sea- 
•ions  for  the  County  of  Chester. 

The  prisoner  was  tried  before  me  at  the  quarter 
lessions  for  the  county  of  Chester,  held  by  adjourn- 
ment at  Knutsford,  on  the  22nd  Feb.  1870,  upon 
the  following  indictment,  which  was  framed  upon 
the  86th  section  of  the  statute  24  &  25  Vict.  c.  97 : 

CSiMhire,  to  wit.  The  ituon  for  our  sovereigii  lady  the 
QoMo,  npini  their  oath  present  that  Joseph  WulJam 
Hiidfleld,  on  the  14th  Jan.  1870,  bv  a  certain  unlawful  aot, 
to  wit,  by  nnlawf ally  interfering  with  and  ohanginff  certain 
rignale,  in  use  upon  a  certain  railway  called  tne  Man- 
efaeater,  Hheffleld.  and  Linoolnahire  Bailway,  in  the  town- 
diipof  Dokinflel^  in  the  said  county  of  Chester,  nnlawfolly 
■ad  wilfolly  ^d  obstroct  and  cause  to  be  obstructed  a 
eartsin  engine  and  carriages  then  using  such  railway, 
■cafaist  the  form  of  the  statute  in  such  case  made  and  pro* 
noed,  and  aicainat  the  peace  of  our  said  lady  the  Queen,  ner 
Oiown,  and  dignity. 

Second  count : 

And  the  jurors  aforeaaid,  upon  their  oath  aforesaid,  do 
furttwr  present  that  the  aaid  Joseph  William  Hadfleld,  on 
the  day  and  year  aforeaaid,  unlawfully  and  wilfully  did 
obstaruct  and  cause  to  be  obetruoted  a  certain  engine  and 
osiriages  then  using  a  certain  railway  called  the  Man- 
ehflster,  Sheflleld,  and  Lincolnshire  Bailway,  in  the  said 
township  erf  Dukinfleld  and  county  of  Chester,  against  the 
lorm  of  the  statute  in  such  case  made  and  pororided,  and 
sfslnst  the  peace  of  our  said  lady  the  Queen,  her  Crown, 
and  dignity. 

On  behalf  ot  the  prosecution,  it  was  proved  that  at 
about  eleven  o'clock  on  the  night  of  the  14th  Jan. 
last,  the  derk  in  charge  of  the  Dukinfleld  Station  of 
fbe  Manchester,  Sbeffldd,  and  Linoolnslure  Bailwaf 
locked  up  all  Uie  doors  of  that  station.  He  had 
just  previously  dispatched  the  last  train  timed  to 
stop  at  that  station,  and  had  seen  that  all  persons, 
pateeoKers,  and  others  had  left  the  station.    He 


then  arranged  the  signals  for  the  night.  There  was 
a  semaphore  mgnal  on  the  platform,  having  several 
arms  with  a  separate  lever  to  work  each  arm,  and 
there  were  two  signals  at  about  200  yards  distance 
from  and  on  either  side  of  the  station,  one  on  the 
"  up  *'  line  and  the  other  on  the  **  down  "  line,  and 
both  worked  by  levers  from  the  platform  at  the 
station.  The  clerk  put  out  the  lights  of  the  sema- 
phore signal  and  placed  the  arms  down  to  indicate 
the  lines  **  all  clear,**  and  the  two  distant  signals  he 
arranged  so  as  to  show  white  lighu  also  indicating 
that  the  lines  were  clear.  He  went  to  bed  on  the 
premises,  and  in  a  few  minutes  heard  a  knocking  at 
the  station  door,  and  immediately  afterwards  he 
heard  a  person,  who  subsequently  turned  out  to  be 
the  prisoner,  climbing  over  a  door  in  the  wall  of  the 
station.  The  clerk  heard  the  prisoner  walk  along 
the  platform  towards  the  semaphore  signal  and 
rattle  the  levers.  He  then  looked  out  of  the  window 
and  saw  that  one  arm  of  the  signal  was  at  right 
angles  with  the  post  and  another  at  an  acute 
angle,  the  former  signifying  "  danger  "  the  latter 
"caution."  He  went  out  and  found  the  prisoner 
outside  the  station  near  some  steps  leading  to  the 
door  over  which  he  had  climbed  to  get  in  to  the 
station.  The  prisoner  was  not  sober;  and  having 
been  told  by  the  clerk  that  he  had  been  seen  med- 
dling with  the  signals  he  ran  away,  but  was  followed 
by  the  clerk,  who  overtook  him  and  gare  him  into 
custody.  On  his  way  back  to  the  station  the  clerk 
saw  a  goods  train,  which  under  ordinary  circum- 
stances would  have  passed  through  Dukinfleld 
Station  without  slackening  speed,  moving  slowly 
through  the  station  on  the  *'  up  **  line,  and  on 
arriving  at  the  station  he  saw  that  both  the  distant 
signals  showed  red*lighta  indicating  "danger"  and 
that  all  the  levers  of  the  semaphore  had  been 
altered. 

It  appeared  from  the  evidence  of  the  driver  of  the 
goods  train  that  he  had  observed  the  distant  signal 
on  the  "  up*'  line  showing  the  red  light,  and  that  in 
consequence  he  shut  off  steam  and  approached  the 
Dukinfleld  station  cautiously,  and  that  at  the  station 
he  brought  the  train  '*  very  near  to  a  stand,  and 
could  have  come  to  a  stand  at  any  moment ;"  but, 
seeing  no  one  on  the  platform,  he  passed  on. 

It  was  also  proved  that  the  mail  train  going  in  the 
same  direction  and  on  the  same  rails  as  the  goods 
train  was  due  at  Dukinfleld  station  in  about  half  an 
hour  after  the  goods  train  so  passed  through  the 
station. 

At  the  close  of  the  evidence  for  the  Crown  it  was 
objected  by  the  counsel  for  the  prisoner  that  the 
case  was  not  within  the  above-mentioned  section, 
as  the  facto  {nroved  did  not  amount  to  an  "obstruc- 
tion "  within  the  meaning  of  the  section. 

I,  however,  left  the  case  to  the  jury  reserving  the 
question  hereby  raised  for  the  opinion  of  this  court, 
and  the  jury  found  the  prisoner  guilty. 

Judgment  was  respited,  and  the  prisoner  was 
discharged  upon  entering  into  his  own  recognizance 
to  come  up  to  receive  judgment  when  call^  upon* 

The  opinion  of  the  Court  for  the  Consideration  of 
Crown  Cases  Reserved  is  requested  as  to  whether 
upon  the  above  facts  the  prisoner  was  properly 
convicted.  Ha&st  Maimwabing, 

Deputy-Chairman  of  Quarter  Sessions 
for  the  County  of  Chester. 

The  statute  24  &  25  Vict.  c.  97  s.  86  enacta  that— 

WlLosoe?er,  bv  any  unlawful  act,  or  hy  any  wilful  omission 
or  neglect,  shall  obstruct  or  cause  to  be  obstructed  any 
engine  or  carriage  using  any  railway,  or  shall  aid  or  assist 
therein,  shall  be  xtdm  of  a  misdemeanor,  and  being  con- 
rioted  thereof  shall  be  Uable,  at  the  discretion  of  the  court, 
to  be  imprisoned  for  any  term  not  eriieeding  two  /Sars, 
with  or  without  hard  labour. 

Sect.  35  :— 

Whosoever  shall  unlawfully  and  intentionally  put,  place, 
cast,  or  throw  npon  or  aoacoss  any  railwsy  any  wood,  stone, 
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or  other  natter  or  thing,  or  shall  nnlawfnlly  and  mali- 
aionalj  take  up,  remoTe,  or  displace  any  rail,  sleeper,  or 
other  matter  or  thing  belonging  to  any  railway,  or  snail 
unlawfully  and  malidoasly  torn,  moTe,  or  divert  any  pointa 
or  other  machinery  belonging  to  any  raUway— or  shall  nn^ 
lawfully  and  maUoioasly  make  or  show,  hide,  or  remove 
anr  si«nial  or  light  upon  or  near  to  any  railway— or  shall 
nnlawfuUy  and  malioionsly  do  or  cause  to  be  done  any 
other  matter  or  thing  with  intent  in  anv  of  the  oases  afore- 
said to  obstroot,  npset,  overthrow,  hgure,  or  destroy  anv 
engine,  tender,  caniage,  or  track  using  such  railway,  ahaU 
be  guilty  of  felony. 

No  counsel  appeared  to  nrgae  for  the  prisoner. 

Horatio  Ltowi  for  the  proeecntion.  The  conviction 
was  riffht.  This  was  an  obstruction  within  the 
meaning  of  sect.  86.  [Martzk,  B.— I  think  this 
was  a  case  within  sect.  35,  but  not  within  sect  86* 
Such  an  act  is  not  an  obstruction  of  an  engine  or 
carriage  within  the  ordinary  meaning  of  language 
The  stopping  of  the  train  was  not  the  direct  con 
sequence  of  the  act  done.] 

Kbllt,  C.  B. — I  entertain  no  doubt  about  this 
case.  Immediately  by  the  act  of  this  man  the 
signals  were  changed,  a  luggage  train  passed  but 
he  caused  it  to  pass  so  slowly  as  to  be  nearly  at  a 
•tandstill,  and  further,  it  appears  that  the  mail 
train  woiUd  have  reached  the  station  in  half  an  hour, 
and  serious  mischief  might  have  resulted.  lu  my 
opinion  this  was  just  as  much  obstructing  the  train 
as  if  he  had  put  a  log  of  wood  across  the  railway. 
I  think  it  was  a  direct  act  of  obstruction. 

Maetin,  B. — I  am  inclined  to  be  of  a  contrary 
opinion.  It  appears  to  me  to  be  a  straining  of  the 
Act  of  Parliament  and  to  carry  it  farther  than  what 
it  enacts.  The  obstruction  mentioned  in  the  Act  is  an 
obstruction  of  an  engine  or  carriage  using  the  rail- 
way. In  this  case  the  act  done  was  not  in  respect 
either  of  the  engine  or  carriages,  but  one  which 
merely  induced  the  driver  to  go  slowly. 

Blaokbobii,  J. — My  opinion  is  that  this  was  an 
obstruction  within  the  meaning  of  the  Act.  By 
sect.  86  the  doing  of  certain  things  maliciously  and 
with  intent  to  obstruct,  &o.,  any  engine,  tender, 
carriage,  or  truck  is  made  a  felony.  Then  sect.  86 
enacts  that  whosoever  by  any  unlawful  Act,  or  by 
any  wilful  omission  or  neglect  shall  obstruct,  at 
cause  to  be  obstructed,  any  engine  or  carriage  using 
any  railway,  or  shall  aid  and  assist  therein,  shall  be 
guilty  of  a  misdemeanor,  which  is  a  much  smaller 
offence.  There  the  doing  of  any  unlawful  act,  and 
thereby  obstructing  any  engine  or  carriage,  although 
not  intending  to  do  so,  is  made  a  misdemeanor. 
On  the  evidence  it  appears  that  a  drunken  man  got 
upon  the  railway,  and  turned  the  signals,  the  effect 
ol  which  was  to  stop^  or  cause  to  go  very  slowly,  a 
luggage  train,  and  thereby  the  whole  machinery  and 
working  of  the  railway  were  altered  for  a  time.  Can 
tiuM  be  said  to  be  an  obstruction  ?  I  think  anything 
which  has  the  effect  of  preventing  a  train  going  on 
at  its  ordinary  speed  would  be  an  obstruction  within 
the  oicaaing  of  the  Act. 

MsLLOB,  J. — Sect.  85  defines  a  number  of  un- 
lawful aots^  which  if  done  with  intent  to  obstruct 
any  engine  or  carriage  constitute  felony.  Then 
sect.  86,  instead  of  repeating  those  acts,  says,  who- 
soever by  any  unlawful  act  shall  obstruct,  or  cause 
to  be  obstructed,  any  engine  or  carriage,  shall  be 
guilty  of  a  misdemeanor.  I  think  sect.  86  was  in- 
tended to  include  such  an  act  as  that  done  by  the 
prisoner. 

M.  Smith,  J.— I  think  that  an  unlawful  act,  by 
which  railway  signals  are  altered,  and  a  train  is 
atopped  or  check^  in  its  course,  is  a  causing  to  be 
obstructed  within  sect.  86.    Sect.  35  throws  light 


on  sect.  86  on  the  very  point  under  discussion.   I 
think  the  conviction  was  right. 

CownetWR  affinned. 


aOXT&T  07    aUfiBK'S  BENCH. 

iiepofted  by  T.  W.  Sauudbbb  and  J.  Baosrr.  t^uagn., 
BarristenMit-Law. 


[EaaATUK.— Preston  (am.)  ▼.  Bucldcy  (reap.)— In  the  rapozt 
ottta  p.  422,  the  amount  of  the  rental  ahooM 


of  this 

have  been  stated  as  **  UI."  instead  of  "  151. 


Thwraday,  May  S,  1870. 
Rbo.  o.  HuLin. 


ParUamentarv  eUction — Corrupt  prtMCtieet — CertiJicaU 
ofcommitgionars — In  formation /or  bribery-^lo  |"  16 
VicU  c  67—26  i-  27  Vict,  c  29,  s.  7. 

Sect,  7  0/26  ir  27  Viet,  c  29,  enacts,  with  refiraux  t» 
persons  called  as  witnesses  before  an  eieetion  omr 
mittee,  or  before  commissioners  appointed  in  pwrsuaset 
ofl&  ff  16  Vict.  c.  57,  to  inquire  into  the  existence  of 
corrupt  practices  at  an  election,  that  "  where  ton 
witness  shall  answer  every  question  rdating  to  tie 
matters  aforesaid  which  he  shcUl  be  required  by  suck 
committee  or  commissioners  (as  the  case  may  be)  to 
answer,  and  the  answer  to  wkidi  may  criminate  or 
tend  to  criminate  him,  he  shall  be  entitled  to  receive 
from  the  committee,  under  the  hand  of  their  ckrk,  or 
from  the  commissioners  under  their  hands  {as  the  ease 
may  be),  a  certificate  stating  that  such  witness  irv 
upon  his  examination  required  by  the  said  committee 
or  commissioners,  to  answer  questions  or  a  question  re- 
latino  to  the  matters  aforesaid,  the  answers  or  answer 
to  which  criminated,  or  tended  to  criminate  Atm,  end 
had  answered  all  such  questions  or  questiom  ;**  and  fa- 
ther provides  thcU  if  arm  information,  jic,  should  then" 
after  be  pending  against  any  such  witness  for  aq 
offence  committed  bu  him  unaer  the  Corrupt  Practias 
Prevention  Acts,  the  court  should,  upon  productim 
and  proof  oj  such  certificate,  stay  the  proceedingt  upen 
the  information,  j%. 

Ihe  word  **  answer"  in  this  section  means  ^  answer  truly  :^ 

Iherefore,  where  a  certificate  granted  by  the  comwus- 
sioners  to  a  witness  examined  before  them  stated  that 
he  was  upon  suck  examination  required  to  emswer 
questions  which  criminated  or  tended  to  criminate 
him,  and  that  he  did  answer  all  such  questions,  but 
that  divers  of  his  said  answers  were  unsatisfactory  to 
the  commissioners,  and  by  them  believed  to  be  false, 
andftdse  to  the  knowledge  of  the  witness,  it  was 

Held,  that  this  was  not  a  certificate  that  the  witness  had 
'*  answered  **  the  questions  put  to  him  within  the 
meaniny  of  the  Act,  and,  therefore,  that  the  product' 
tion  of  such  a  document  wcm  no  ground  for  sUapsy 
the  proceedings  on  an  information  fUed  against  him 
for  bribery  committed  by  him  at  the  election  inquatd 
into  by  the  commissioners. 

In  this  case  a  rule  had  been  obtained  by  BuUser, 
Q.  C.  calling  upon  the  prosecutor  in  an  informatioB 
filed  against  the  defendant  to  show  cause  why  ail 
proceedings  upon  the  information  should  not  be 
stayed,  and  why  the  court  should  not  award  to  the 
defendant  the  costs  to  which  he  had  been  put  io 
defending  himself  on  the  trial  of  such  information, 
pursuant  to  sect  7  of  26  &  27  Vict,  c  29,  and  why 
Judgment  should  not  be  entered  for  the  d^eodaoL 

Certain  commissioners  (Greo.  M.  Dowdeswell, 
Q.  C,  Horatio  Mansfield  and  R.  J.  Biron,  Esqra., 
barristers  at-law)  had  been  ^pointed  to  ioquirs 
into  the  existence  of  corrupt  practii'es  at  the  last 
general  election  for  the  city  of  Norwich,  under 
15  &  16  Vict,  a  57,  sect.  8  of  which  provides  that 

It  BhaU  be  lawful  for  snoh  oommisrinners,  by  a 
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under  tbelr  hands  and  seal*  or  under  the  hand  and  eeal  of 
taj  one  of  them,  to  raqnire  the  attendance  before  them  at 
a  plaoe  and  time  to  be  mentioned  in  the  siimmona,  which 
time  aball  be  a  roaaonable  time  from  the  date  of  such  som- 
mons,  of  any  person  whomsoeyer  whoee  eyidence,  In  the 
opinion  of  each  oommiseioneni  or  oommiMioner,  may  be 
material  to  the  snbject-matter  of  the  inoimy  to  be  made  hj 
aach  oommiaaioners,  and  to  require  aU  persons  to  bring 
before  them  such  books,  papers,  deeds,  and  writings  as  to 
sncfa  commiaaioners  or  ooimnlssioner  appear  necessary  for 
anrfying  at  the  truth  of  the  things  to  be  incniired  into  by 
them  under  this  Act ;  all  which  persons  shall  attend  :  uch 
commiamoners,  and  shall  answer  all  questions  put  to  them 
by  snoh  commisaioners  touching  the  matter  to  oe  inquired 
into  by  them,  and  shall  produce  all  books,  papers,  deeds, 
and  writings  required  of  them,  and  in  their  custody  or  under 
their  oon^l,  according  to  the  tenor  of  the  summons ;  pro- 
Tided  always,  that  no  statement  made  by  any  person  in 
answer  to  ai^  question  put  by  such  comm^loners  shall, 
except  in  cams  of  indictment  for  penury  eommitted  in  such 
answers,  be  admissible  in  eyideaice  In  any  proceeding,  ciyil 
orcrlmiiiaL 

The  def fondant  wm  snromoned  under  this  section 
to  attend  and  give  evidenoe  before  the  commis- 
sioners.  He  did  so  attend,  and  was  examined  by 
the  commissioners,  and  answered  all  questions  pat 
to  him  by  them.  He  applied  for  a  certificate  from 
the  commissioners  under  sect.  7  of  26  &  27  Vict, 
c.  29,  which  enacts  that — 

No  person  who  is  called  as  a  witness  before  any  election 
oommittee  or  any  commissioners  appointed  in  pursuance 
of  the  Aet  15  A 16  Yict.  o.  57,  shall  be  excused  from  answer- 
faig  any  question  relating  to  any  corrupt  practice  at  or  con- 
nected with  any  election  formug  the  subject  of  inquiry  by 
soeh  committee  or  commissioners,  on  the  prround  that  the 
aaswer  thereto  may  criminate  or  tend  to  cnminate  i*<w»p^i» .. 
pioyided  always  that  where  any  witness  shall  answer  eyery 
qoestion  relating  to  the  matters  aforesaid  which  he  shall  be 
required  hj  sudh  committee  or  oonunissioners  (as  the  case 
msy  be)  to  answer,  and  the  answer  to  which  may  criminate 
or  tend  to  criminate  him,  he  shall  be  entitled  to  receiye 
from  the  oommittee,  under  the  hand  of  their  derk,  or  from 
the  commissioners,  under  their  hands  (as  the  case  may  be), 
a  oertiflcate  stating  that  such  witness  was  upon  his  exami- 
nation required  by  the  said  conamittee  or  oommiasioneni  to 
anawer  questions  or  a  question  relating  to  the  matters 
aforesaid,  the  unswer  or  answers  to  which  criminated  or 
tended  to  criminate  him,  and  had  answered  all  such  ques- 
tions or  soeh  question ;  and  if  any  information,  indictment, 
or  action  be  at  any  time  thereafter  pending  in  any  court 
against  such  witness  for  any  offence  under  the  Corrupt  Prac- 
tices Preyention  Acts,  or  for  which  he  mioht  haye  been 
prosecuted  or  prooeeded  sgainst  under  sucn  Acts,  oom- 
ntitted  by  him  preyiousgr  to  the  time  of  his  giving 
his  eyidenoe,  and  at  or  in  relation  to  the  election  concerning 
or  in  relation  to  which  tiie  witness  may  have  been  so 
examined,  the  court  shall,  on  production  and  proof  of  such 
cerfeiflcate,  stay  the  proceiedinga  in  such  last-mentioned  in- 
itosiation,  indictment,  or  action,  and  may  at  its  discretion 
award  to  such  witness  such  costs  as  he  may  have  been 
pat  to  in  such  information,  indictment,  or  action :  provided 
that  no  statement  made  by  any  person  in  answer  to  any 
question  pat  bv  or  before  such  eleiction  eommittee  or  oom- 
misaioners  shall,  except  in  cases  of  indiotmcoit  for  perjury, 
be  admissible  in  evidence  in  any  proceeding,  civil  or 
criminal. 

The  defendant  subsequently  obtained  from  the 
commissioners  a  certificate  in  the  following  terms : 

(Certificate  of  Hulme. 

The  undersigned,  being  the  commissioners  appointed  to 
laqdrs  into  the  existence  of  corrupt  practioes  at  the  last 
■SDeral  election  for  the  dty  of  Norwich,  do  hereby  certUty 
mat  John  Hughes  Hulme,  chemist,  was  sworn  and  exa- 
■ined  upon  oath  before  us  as  such  commissioners,  and  upon 
ioeh  examination  was  t«quired  by  us  to  answer  questtons 
wUoh  criminated  or  tended  to  criminate  him,  and  answered 
all  aoch  questions,  but  divers  of  his  said  answers  were  un- 
■tisCactory  to  us,  and  we  belieye  were  false,  and  false  to  the 
knowledge  of  him  the  said  John  Hughes  Hulme. 

Sated  this  Iftth  Feb.  Ig70. 

(Signed)    Oxobab  Moblxt  Dowdsswbll. 

HOBATIO  MaBSFIBLD. 
B.  J.  BZBOH. 

Hie  defendant  was  afterwards  tried  upon  an  in- 
formation charging  him  in  six  counts  with  the  fol- 
lowing ofifences: — (I)  Bribery  at  an  election  for 
electing  and  choosing  two  burgesses  to  serve  in  Par- 
liament for  the  city  of  Norwich.  (2)  The  corrupt 
payment  of  15/.  to  Thomas  Mackley  with  intent 
that  it  should  be  expended  in  bribery  at  the  said 
election.  (3)  The  corrupt  payment  of  5^  to  John 
Hart  Bowgen  for  the  same  purpose.  (4)  The  cor- 
rapt  payment  of  5/.  to  Wiluam  Houghton  for  the 


same  purpose.  (5)  Bribing  Bobert  Boast  with  10s.  to 
induce  him  to  vote  for  Sir  H.  J.  Stracey.  (6)  Bribing 
John  Kiddington  with  5^  for  the  same  purpose. 

The  defendant  was  found  guilty,  but  the  learned 
judge  who  presided  at  the  trial  (B^les,  J.)  gave  the 
defendant  leave  to  move  to  enter  judgment  for  him 
if  the  court  should  be  of  opinion  that  the  proceed- 
ings should  have  been  stayed  on  the  production  of 
the  certificate  aboTe  set  forth. 

The  Attomey-General  (Sir  R.  P.  CollierX    the 
Solicitor' General  (Sir  J.  D.   Coleridge),  aMcdkif, 
Q.  C,  Metcaife  and  Archibald^  now  showed  cause 
against  the  rule  which  had  been  obtained.    They 
contended  that  the  defendant  had  not  entitled  him- 
self to  a  certificate  from  the  commissioners   of 
having  answered  the  questions  put    to  him,    not 
having,    in    the   opinion   of    the    commissioners, 
answered  the  questions  truly.    That  it  was  clearly 
the  intention  of  the  Legislature  thaf  the  witness,  in 
order  to  entitle  himself  to  the  certificate,  should 
answer  truly,  appears  from   a  comparison  of  the 
present  statute  with  the  provisions  of  the  15  &  16 
Vict.  c.  67,  an  act  in  pari  materia  with  it.    Sect  9  of 
that  Act  freed  from    all  penal   accusations,  for- 
feitures, &c.,  any  person  examined  as  witness  who 
"  makes  a  true  discovery  to  the  best  of  his  know- 
ledge touching  all  things ''as  to  which  he  is   ex- 
amined; and  sect.  10  provided  that  **  where  any 
witness  is  so  examined  as  aforesaid,  such  witness 
shall  not  be  indemnified  under  this  Act,  unless  he 
receive  from  such  commissioners  a  certificate  in 
writing  under  their  hands,  stating  that  such  witness 
has,  upon  his  examination,  made  a  true  disclosure 
touching  all  things  to  which  he  has  been  so  ex- 
amined."   The  L^slature  could  never  have  in- 
tended to  indemnify  a  witness  whose  replies  to  the 
questions  put  to  him  were  false  in  point  of  fact. 
They  contended  further  that  the  docament  given  to 
the  defendant  in  the  present  case  by  the  commia- 
sioners  was  not  a  certificate  within  the  meaning 
of  sect.  7  of  26  &  27  Vict.  c.  29.    [Mbllob,  J.— 
The  certificate  in  substance  only  amounts  to  this — 
'*John  Hughes  Hulme  appeared  before  us,  was  sworn 
and  examined,  and  answered  the  qaestions  put  to 
him  falsely  ; "  and  such  a  certificate  does  not  seem 
to  have  been  at  all  contemplated  by  the  Act.]  It  does 
not  preserve  the  words  of  the  section,  and  is  of  no 
force  to  protect  the  defendant  from  the  consequences 
of  the  acts  of  bribery  of  which  he  has  been  found 
guilty. 

Bulwer,  Q.  C,  and  Mayd,  in  support  of  the  rule, 
argued  that  the  defendant  w  as  entitled  to  a  certi- 
ficate which  would  protect  him  from  any  prosecu- 
tion, &c.,  for  any  acts  of  bribery  which  he  had 
committed.  It  is  not  necessary  in  order  to  entitle 
the  witness  to  a  certificate  under  sect.  7  of  the 
26  &  27  Vict,  c  29,  that  he  should  have  answered 
truly  all  the  questions  put  to  him.  The  Legislature 
must  be  taken  to  have  intended  to  alter  the  former 
state  of  the  law  on  this  subject  when  they  repealed 
the  9th  and  lOth  sections  of  the  16  &  16  Vict.  c.  57, 
which  spoke  of  making  ^'  a  true  discovery  **  and  **  a 
true  disclosure,'^  and  substituted  the  present  pro- 
vision which  entitles  the  witness  to  obtain  the 
certificate  from  the  commissioners,  provided  only  he 
shall  "  answer  every  question  relating  to  the  matters 
aforesaid  which  he  shall  be  required  by  "  them  to 
answer.  It  was  not  intended  to  make  the  com- 
missioners judges  of  whether  the  witness  had 
answered  truly  or  not,  and  to  give  them  the  option 
of  granting  or  refusing  the  certificate.  The  witness 
who  '*  answers "  the  questions  put  to  him  is  abso- 
lutely "  entitled  to  receive  '*  from  them  a  certificate 
which  will  protect  him  ftom  all  future  proceedings. 
The  commissioners  were  intended  to  act  as  examiners 
to  extract  evidence  from  the  witnesses,  not  as  judges 
to  determine  on  tiieir  guilt  or  innocence  in  any  way. 
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The  Attomejf'  General  claimed  the  right  to  replj, 
but  did  not  exercise  it. 

Blackburn,  J. — ^In  this  case  the  rale  obtained 
is  to  stay  the  proceedings  on  the  prodaction  of  a 
certificate  signed  by  the  commissioners  conducting 
the  inquiry  at  Noririch,  and  there  can  be  no  question 
that  if  that  is  such  a  certificate  as  the  Act  of  Par- 
liament requires,  the  court  is  bound  to  stay  the  pro- 
ceedings. The  question  which  arises  here  is  whether 
or  not  the  certificate  furnished  is  such  a  certificate 
as  the  Act  of  Parliament  contemplates.  Now, 
under  the  15  &  16  Vict,  the  provision  was,  under  the 
9th  and  10th  sections  of  that  Act,  that  for  the  pur- 
pose of  more  effectually  prosecuting  the  inquiry, 
any  person  engaged  in  corrupt  practices  who  gave 
eridence  touching  such  corrupt  practices  before  the 
commissioners  appointed  under  the  Act  to  make 
such  inquiry,  and  who  upon  such  examination 
makes  a  true  discovery  to  the  best  of  his  knowledge 
touching  all  things  as  to  which  he  is  examined,  shall 
be  freed  from  all  penal  actions,  &c.  Then  it  was  pro- 
ded  in  the  lOth  section,  that  where  a  witness  is  so  ex- 
amined as  aforesaid,  such  witness  shall  not  be  indem- 
nified under  this  Act  unless  he  receive  from  such 
commissioners  a  certificate  in  writing  under  their 
hands,  stating  that  such  witness  on  his  examination 
made  a  true  discovery.  It  is  plain  enough  in  con- 
struing this,  that  where  a  person  had  been  examined 
he  was  bound  to  make  a  true  discovery  to  the  best 
of  his  knowledge ;  and  moreover,  when  he  had  done 
that  he  had  no  protection,  unless  he  did  obtain  from 
the  commissioners  a  certificate  which,  on  the  word- 
ing of  that  Act,  seems  to  have  been  discretionary  with 
the  commissioners  to  give  or  to  refuse.  As  the  law 
then  stood,  he  was  to  make  a  true  discovery,  and  the 
commissioners  were,  in  their  discretion,  to  give  or 
to  refuse  a  certificate,  of  course  guided  by  the  fact 
whether  or  not  he  had  made  a  true  discovery.  Then 
the  Legislature  for  some  purpose  thought  fit  to 
make  a  new  Act,  to  repeal  these  two  sections,  and 
to  substitute  other  sections  in  their  place.  The 
Legislature  altered  them  very  considerably.  In  the 
first  place  the  enactment  is  "  no  person  who  is  called 
as  a  witness  before  any  election  committee  or  any  com- 
missioners appointed  in  pursuance  of  the  Act  of  the 
session  holden  in  the  15th  and  16th  years  of  the 
reign  of  Her  present  Majesty,  c.  57,  shall  be  ex- 
cused from  answering  any  question  relating  to  any 
corrupt  practice  at  or  connected  with  any  election 
forming  the  subject  of  inquiry  by  such  committee 
or  commissioners,  on  the  ground  that  the  answer 
thereto  may  criminate  or  tend  to  criminate  himself." 
That  enactment,  so  far  as  it  goes,  has  an  obvious 
and  intelligible  object.  The  election  committees  or 
the  judges,  or  the  election  commissioners  must  make 
their  inquiries  amongst  persons  who  are  generally 
expected  to  be  hostile  witnesses,  and  unwilling  to 
tell  the  truth,  and  who  if  the  common  law  had  been 
left  untouched,  by  which  a  person  who  refuses  to 
answer  any  question  tending  to  criminate  himself 
would  be  always  entitled  to  say  **  1  will  answer  no 
such  questions,"  might  have  refused  to  answer,  and 
so  the  inquiry  would  be  baffled.  Therefore,  the 
Legislature,  with  great  policy,  enacted  that  the 
tendency  of  the  answer  to  criminate  him  should 
be  no  excuse  for  his  not  answering  the  ques- 
tion. Then  came  the  question,  '*What  is  to 
happen  then  ?  The  witness  is  excused  by  common 
law ;  he  is  entitled  to  refuse  to  answer  a  question 
that  may  tend  to  criminate  him,  not  simply  because 
the  answer  itself  was  evidence  against  him,  but 
because  the  answer  might  furnish  means  of  obtain- 
ing other  evidence,  and  it  was  thought  by  those  who 
decided  the  common  law  originiUly  that  that  was 
unwise  and  unjust.  The  Legislature  having  taken 
away  from  the  witness  that  common  law  privilege, 
gives  him  an  immunity,  provided  that  where  any 


f  witness  shall  answer  every  question  relating  to  the 
matters  aforesaid,  which  he  shall  be  required  by 
such  committee  or  commissioners  to  answer,  ao4 
the  answer  to  which  may  criminate  or  tend  to 
criminate  him,  he  shall  be  entitled  to  receive  a  cer- 
tificate which  is  a  bar  to  further  proceedingiL  The 
question  that  arises  here  is,  what  is  the  conditioa 
upon  which  he  is  entitled  to  a  certificate  ?  Thii 
court  has  determined,  as  far  as  our  determinatioii 
goes,  that  the  meaning  of  this  enactment  is  that  if 
he  has  really  done  what  the  Act  requires,  he  is 
entitled  to  a  certificate,  and  the  commissioners  have 
no  right  to  refuse  it.  What  is  the  condition  here  ? 
^*  Where  any  witness  shall  answer  every  question 
relating  to  the  matters  aforesaid."  Does  than  mean, 
as  contended  on  behalf  of  the  defendant,  if  he  shall 
give  an  answer  in  fact,  though  it  may  be  palpably 
false  to  the  knowledge  of  every  person  who  stands 
by,  though  it  may  be  a  matter  of  ridicule  and 
turning  the  whole  commission  inquiry  into  con- 
tempt? If  the  witness  answers  the  question 
**  Did  you  bribe  some  one,  or  did  you  enter  into 
corrupt  practices  ?"  and  says  "I  did  commit 
bribery,"  a  matter  which  probably  everybody  would 
know,  **  I  did  commit  bribery,  and  I  did  give  money 
to  various  voters  to  vote  for  one  of  the  candidates  ;** 
and  then  if  being  asked  "  Where  did  you  get  the 
money  from?*'  he  answers  with  bold  impudence, 
"  I  got  it  from  the  head  of  the  opposite  party," 
everybody  would  see  at  a  glance  that  that  was  a 
lie,  and  a  lie  told  for  the  purpose  nf  baffling  the 
inquiry ;  but  it  would  be  exceedingly  difficnlt  to 
prove  by  two  witnesses  that  it  was  not  true.  There 
would  be  no  one  but  the  party  who  was  said  to 
have  advanced  the  money  to  swear  that  he  did  not 
give  it,  and  it  would  be  impossible  to  assign  per- 
jury. But  nobody  could  doubt  that  it  was  a  lie, 
and  a  lie  told  for  the  purpose  of  baffling  the  inquiry. 
If  he  makes  such  an  answer  as  that,  an  aogver 
which  everybody  would  know  was  die  jhcto  a  false 
answer,  and  yet  one  which  could  not  be  punished  ai 
perjury,  can  the  Legislature  have  intended  to  say 
that  he  is  to  be  entitled  to  obtain  an  inlmunity  from 
all  proceedings  for  bribery  ?  Certainly,  stating  the 
matter  as  I  luive  stated  it  now,  one  would  say,  if  it 
were  allowable  to  do  so,  that  the  Legislature,  if  they 
had  done  that,  had  acted  improperly.  But  let  os 
see  what  they  have  done.  What  they  have  enacted 
is,  "  Provided  always  that  where  any  witness  shall 
answer  every  question  relating  to  the  matters 
aforesaid.'*  It  is  clear  that  wherever  the  Legis- 
lature in  an  Act  like  this  requires  a  peraon 
to  answer  questions,  the  meaning  is  answering 
them  truly,  to  the  best  of  his  knowledge  and  belief. 
It  is  clear  from  this  Act  that  where  the  witness 
gives  false  evidence  in  answer  to  any  question  be 
is  to  be  punishable  by  the  ]iains  and  penalties  of 
perjury.  It  is  clear  that  the  obligation  intended  to 
be  thrown  upon  the  person  is  that  he  shall  answer 
the  questions  put  to  him  truly  as  far  as  he  can. 
Then  there  is  the  proviso  which  says,  '*  Where  any 
witness  shall  answer  every  question,"  d?es  that 
mean,  if  he  shall  answer  every  question  truly  ?  I 
think  it  does.  I  have  given  careful  consideration 
to  this  section,  and  have  come  to  the  conclusion  that 
it  does  mean  that  '*  the  answer "  must  be  a  troe 
answer.  I  take  it  at  present  to  be  exactly  in  this 
way.  Supposing  that  a  person  came  to  the  court 
for  a  mandamus  to  compel  the  commissioners  to 
grant  him  a  certificate,  and  the  return  to  that  siaa- 
damua  stated  that  he  had  answered  in  fact  the 
questions  put  to  him,  but  that  he  had  answered 
falsely  to  his  knowledge,  and  supposing  on  de- 
murrer to  that  return  it  was  found  that  the  answers 
were  falie  to  his  knowledge,  could  the  court  be 
asked  then  to  award  a  peremptory  mandamm 
entitling  him  to  an  absolute  immunity  from 
all  proceedings  for  bribery  ?    If  answering  dejaeto 
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is  a  BuiBcient  aosfrering  according  to  the  Act,  it 
would  be  8o ;  if  answering  trolj  is  required,  then 
the  peremptory  mandamiu  could  not  be  asked  for. 
That  we  have  taken  to  be  the  meaning  of  the  Act, 
and  the  resnlt  is  that  an  answer  within  the  meaning 
of  the  Act  means  a  trae  answer.  The  rest  of  the 
question  is  very  much  simpler.  The  certificate  is 
in  these  terms.  [His  Lordship  read  the  cer- 
tificate, and  then  proceeded.!  It  is  admitted 
that  there  was  a  slip  made  by  the  clerk  in  this  cer- 
tificate, and  that  it  was  intended  to  be  read  *'to 
answer  questions  the  answers  to  which  tended  to 
criminate  him,**  and  we  must  take  it  that  that  was 
so.  After  that  comes  the  important  part,  *'and 
answered  all  such  questions,  but  divers  of  his  said 
answers  to  the  said  questions  were  unsatisfactory  to 
us,  and  we  believe  were  false,  and  false  to  the  know- 
ledge of  him  the  said  John  Hughes  Hulme." 
Thereupon  the  question  that  arises  is  this,  is  that 
certificate  that  the  witness  gave  answers  to  ques- 
tions, which  answers  the  commissioners  believe 
were  false,  and  false  to  his  knowledge,  such  a  cer- 
tificate in  substance  and  effect  as  the  statute 
requires,  if  the  statute  means,  as  I  think  it  does 
mean,  that  the  commissioners  are  to  certify  that  he 
isave  true  answers?  I  think  it  is  not.  According 
to  our  decision  in  Lovibond's  case,  22  L.  T.  Rep. 
N.  S.  12,  the  opinion  formed  by  the  crmmis- 
siooera  is  not  final  or  conclusive.  But  when 
the  commissioners  are  required  to  certify  that  the 
witness  gave  answers,  meaning  thereby  true  answers, 
aud  they  give  a  certificate  that  the  witness  gave 
answers,  but  then  proceed  in  the  same  breath  to 
say,  **  but  we  believe  that  those  answers  were  false, 
and  false  to  his  knowledge,**  it  is  a  refusal  to  certify 
that  they  were  true  answers.  It  would  be  a  great 
deal  better  if  the  commissioners,  believing  the 
answers  to  be  false  answers,  had  said,  "  we  will 
give  you  no  certificate,  and  then  if  we  are  miscon- 
struing the  Act,  and  false  answers  are  answers  in 
accordance  with  the  Act,  you  may  go  to  the  Queen's 
Bench  to  set  us  right :  but  whilst  we  believe  that  the 
answers  are  false  answers  to  your  knowledge,  we 
won*t  certify  that  they  were  true  answers.*'  I  think 
the  commissioners  would  have  done  better  if  they  had 
done  that.  Instead  of  that  they  certify  in  this  way : 
**  We  certify  that  he  gave  answers  which  we  believe 
were  false/'  construing  the  Act  to  the  effect  that  it 
is  necessary  that  the  certificate  should  be  a  cer- 
tificate showing  that  in  the  opinion  of  the  com- 
missioners the  witness  had  given  true  answers. 
I  think  this  certificate  is  no  certificate,  and  therefore 
that  the  rule  should  be  discharged. 

Mbllor,  J. — I  am  of  the  same  opinion,  and  only 
desire  to  add  one  or  two  observations  to  what  has 
been  said.  The  whole  question  turns  on  these  two 
Acts  of  Parliament,  and  we  must  consider  that  the 
7th  section  of  the  last  Act  of  Parliament  is  substituted 
fur  the  9th  and  10th  sections  of  the  16  &  16  Vict. 
c.  67;  and  we  must  deal  with  it  as  if  the  7th  section 
had  been  in  that  Act  of  Parliament.  If  we  look  at 
the  object  for  which  the  Cemmission  of  Inquiry 
was  to  issue,  and  the  powers  of  the  commissioners, 
we  find  that  the  commissioners  shall  use  all  lawful 
means  as  shall  appear  best  with  a  view  to  the  dis- 
covery of  the  truth.  That  is  the  6th  section.  Then 
by  the  8th  section  it  is  to  be  lawful  to  the  commis- 
sioners, by  a  summons  under  their  hands  and 
seals,  to  require  the  attendance  at  the  time  and 
place  mentioned,  of  "any  persons  whomsoever 
vbose  evidence  in  the  judgment  of  such  commis- 
sioners may  be  material  for  the  subject-mutter  of 
the  inquiry  to  be  made  by  such  commissioners,  and 
to  require  all  persons  to  bring  before  them  such 
books,  papers,  deeds,  and  writings  as  to  such  com- 
missioners or  commissioner  appear  necessary  for 
irriving  at  the  truth  of  the  tlungs  to  be  inquired 


into  by  them  under  this  Act.**    Although  I  would 
not  rely  upon  these  words  alone,  the  object  of  the 
commissioners  is,  by  such  ways  and  means  as  they 
can,  to  arrive  at  the  truth  of  the  matters  to  be  In- 
quired into,  and  the  8th  section  further  provides 
that  the  persons  so  sununoned  "shall  answer  all 
questions  put  to  them  by  such  commissioners."    I 
confess,  if  it  stood  on  that  question  alon^  I  should 
be  inclined  to  think  that  we  could  not  give  a  less 
meaning  to  the  words,  "  answer  all  questions,"  than 
"  answer  truly,"  because  the  object  is  to  arrive  at 
the  truth,  and  the  means  of  arriving  at  the  truth 
is  by  examination  of  witnesses,  and  the  production 
of  documents.    It  would  be  impossible,  if  that  sec- 
tion stood  alone,  to  say  that  it  meant  anything  else 
by  answering  than  answering  truly.    But  when  we 
come  to  section  11  we  find  that  "  it  shall  be  lawful 
for  any  such  commissioners,  or  one  of  them,  to 
administer  an  oath,  or  an  affirmation  where    an 
affirmation  would  be  admitted  in  a  court  of  justice 
on  the  ground  of  religious  scruples,  to  all  persons 
who  are  examined  before  them.**    What  is  the  oath 
to  be  ?    Is  it  to  be  an  oath  that  the  witnesses  will 
answer  all  questions?      Surely  it  would   be  pre- 
posterous to  swear  a  man  to  answer  all  questions,  if 
the  word  "  answer  *'  is  to  mean  only  that  he  is  to 
give  an  answer  in  point  of  fact.    The  object  of  the 
oath  is  to  attest  the  truth  of  what  the  witness  is 
about  to  say.    Applying  that  to  the  question  before 
us,  it   does    appear  to   me  that    it  would  be   a 
strange    thing   if   we   could   say   that   the   word 
"answer"  in   the  Act   of   Parliament  is  satisfied 
by  a  mere  statement  in  point  of  fact,  which  appa- 
rently answers  the  question  put,  but  which  is  really 
false.    It  would  be  adverse  to  the  administration  of 
an  oath,  if  such  a  meaning  could  be  attached  to  the 
words.     That   being  the   state    of   things,   there 
appears  to  be  a  difference  in  the  language  of  these 
two  Acts  of  Parliament,  and  a  substitution  of  these 
sections  for  those  which  are  repealed.     Mr.  Bulwer 
suggests  that  the  object  of  Parliament  was  to  give 
an  inducement  to  men  to  appear  and  be  examined 
and  answer  questions  put  to  them  by  the  commis- 
sioners, and  that  it  was  anticipated  that  the  com- 
missioners would  thus  get  information  which  would 
put  them  on  fresh  tracks,  and  enable  them  more 
thoroughly  to  investigate  the  immorality  prevailing 
in  the  borough  on  the  subject  of  bribery.    The  re- 
sult of  that,  as  I  understand,  would  be  that  a  pos- 
sible benefit  might  arise  from  the  superiority  of  the 
commissioners  to  the  witnesses  in  the  trial  of  skill, 
whereby  some  valuable  information  might  be  ob- 
tained.   I  think  that  is,  on  the  whole,  a  view  which 
I  cannot  imagine  the  Legislature  would  be  possibly 
content  with  as  the  result  of  sending  down  com* 
missioners  with  all  these  powers.    If  that  was  not 
the  view  of  the  Legislature,  what  is  to  be  the  con- 
dition on  which  the  witness  is  to  receive  this  in* 
demnity,  other  than  the  condition  that  he  is   to 
answer  every  question  truly  ?  It  is  not  said  "  truly*' 
in  the  7th  section  ;  but  then  we  are  not  to  construe 
that  section  by  itself,  but  we  must  take  it  in  con- 
nection with  the  other  provisions  of  the  Act  into 
which  it  is  to  be  taken  to  be  interpolated;  and, 
construing  the  whole  together,  I  come  to  the  conclu- 
sion that  it  would  be  really  contrary  to  the  one 
object   of    the    Act   of    Parliament,    and     would 
lead    to   very    unfortunate   results,  to    hold  that 
Parliament  ever  contemplated  such  a  state  of  things. 
I  can  hardly  think  that  they  did,  and  therefore  as 
they  do  not  compel  me  to  construe  the  words  of  the 
section  otherwise  than  I  should  do  in  any  other 
matter  in  which  there  was  an  inquiry  into  the  truth, 
I  shall  assign  to  the  word  "  answer,"  the  ordinary 
meaning  it  bears  in  all  such  cases,  and  conclude  that 
it  means  a  true  answer. 

Lush,  J.— I  am  entirely  of  the  same  opinion.    We 
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are  to  construe  the  language  of  an  Act  of  Parlia- 
ment in  that  sense  which  will  best  effectuate  the 
obviouB  intention  of  the  Legislature.  Construing 
the  words  of  the  7th  section  of  the  last  Act  in  that 
sense,  I  cannot  entertain  the  slightest  doubt  that 
wherever  a  reference  is  made  to  an  answer  to  a 
question,  the  Legislature  meant  a  true  answer,  an 
honest,  bond  fide  answer.  Reading  it  in  the  sense 
contended  for  by  the  defendant  would,  in  my  judg- 
ment, make  the  7th  section  a  manifest  absurdity. 
The  object  of  the  Act  was  to  enable  the  Legislature, 
by  the  agency  of  the  commissioners  who  are  ap- 
pointed  under  the  Act,  to  get  at  the  truth  respect- 
ing the  political  morality  of  the  place  to  which  they 
are  sent;  and  to  that  end  they  are  armed  with 
extraordinary  powers  of  investigation.  To  that  end 
also  they  have,  amongst  other  powers,  one  of  sum- 
moning any  person  whom  they  believe  capable  of 
giving  information  to  appear  befofe  them,  and  under 
this  Act  they  are  to  put  any  questions  to  them 
which  they  think  proper,  which  are  calculated  to 
elicit  the  information  they  want.  And  by  the  enact- 
ing part  of  the  7th  section,  no  person  called  as  a 
witness  before  them  is  to  be  excused  from  answer- 
ing any  question  relating  to  any  corrupt  practice  at 
or  connected  with  any  election  forming  the  subject 
of  inquiry,  on  the  ground  that  the  answer  may 
criminate  or  tend  to  criminate  himself.  At  com- 
mon law  a  person  having  a  question  put  to  him,  the 
answer  to  which  may  tend  to  criminate  himself, 
can  excuse  himself  from  answering.  The  Legisla- 
ture says,  in  order  to  get  at  the  truth  in  these 
matters,  that  he  shall  not  have  that  excuse, 
he  shall  be  bound  to  answer;  and  further,  it 
says,  that  if  he  gives  a  false  nnswer  to  any 
question  put  to  him  he  shall  be  liable  to  the 
pains  and  penalties  of  perjury— a  further  measure 
in  order  to  enforce  speaking  the  truth,  and  to  enable 
the  commissioners  to  elicit  information.  I  should 
be  very  much  surprised  to  find  in  an  Act  of  Parlia- 
ment which  made  a  false  answer  a  criminal  offence, 
anything  which  would  amount  to  a  premium  upon 
giving  a  false  answer.  It  was  intended  to  make 
up  to  the  witness  for  what  the  Legislature  had  taken 
away  from  him  in  the  way  of  common  law  privilege. 
Whereas  at  common  law  a  witness  is  excused  from 
answering  a  question  the  answer  to  which  would  tend 
to  criminate  himself,  because  if  he  gave  the  answer  it 
might  be  used  as  evidence  against  him,  the  Legis- 
lature says  to  him  **  You  shall  answer ;  but  no 
statement  made  by  you  in  answer  to  any  question 
put  to  you  shall,  except  in  cases  of  indictment  for 
perjury,  be  admissible  against  you  as  evidence  in 
any  case  either  civil  or  criminal.  We  do  that,  and 
we  give  you  more.  If  you  do  answer  all  such 
question  as  are  put  to  you,  the  answers  to  which 
tend  CO  criminate  you,  then  you  shall  not  only  be 
protected  from  having  those  answers  used  against 
you  in  any  proceedings  hereafter,  but  you  shall  have 
A  certificate  which  shall  protect  you  against  any 
prosecution  whatever  for  any  crime  you  may  have 
committed  under  the  Corrupt  Practices  Prevention 
Act."  Therefore  it  gives  the  witness  a  complete 
indemnity  for  every  offence  he  may  have  com- 
mitted with  reference  to  the  corrupt  practices  to 
be  inquired  into ;  saying  besides,  "  No  statement 
you  make  shall  be  used  against  you  in  any 
proceeding  hereafter.'*  That  is  what  the  Legis- 
lature gives  ;  and  surely  when  it  speaks  of 
"answer"  it  means  true  answer,  otherwise  it 
would  be  enabling  a  witness  to  purchase  immunity 
from  one  crime  by  committing  another,  because  the 
same  act  which  gives  the  immunity  creates  the  false 
answer  the  crime  of  perjury.  To  say  "  You  may 
purchase  an  exemption  from  all  the  penalties  you 
nave  incurred  under  the  Corrupt  Practices  Act  by 
only  committing  perjury,  and  so  making  yourself 
liable  to  a  prosecution  which  it  is  Tery  difflcolt 


indeed  to  establish,'*  cannot  have  been  the  Intention 
of  the  Legislature.  To  read  the  7th  section  thus, 
''You  shall  not  be  excused  from  answering  any 
question  oo  the  ground  that  it  tends  or  may  tend 
to  criminate  you;  and  you  shall  be  liable  to  the 
pains  and  penalties  of  perjury.  Nevertheless  if  you 
shall  answer  every  question,  whether  falsely  or 
truly,  you  shall  be  entitled  to  a  certificate  that  yoa 
have  given  those  false  answers,  and  that  certificate 
shall  protect  you  against  any  prosecution  for  any 
offence  you  have  committed  under  the  Corrupt 
Practices  Act,"  appears  to  me  to  make  the  Act  a 
perfect  absurdity.  Having  to  put  a  reasonable 
construction  upon  the  words  of  the  Act,  I  have 
never  had  a  moment's  doubt  that  that  cannot 
be  the  construction  of  it.  For  the  reasons 
I  have  given,  I  am  of  opinion  that  wherever 
the  Legislature  speaks  of  answering  questions  it 
means  that  which  is  intended  by  the  words  "  true 
answer  "—answer  in  the  same  sense  in  which 
the  word  is  ordinarily  and  popularly  used. 

Bulwer,  Q.  C— It  may  be  doubtful  whether  the 
defendant  can  appeal  against  the  decision ;  but 
perhaps  the  court  will  give  leave  to  appeal,  if  it 
can  be  done. 

Blackbubh,  J . — I  am  not  aware.  We  can  neither 
give  it  nor  ti^e  it  away. 

Ruk  disehetrgtd. 

Attorneys  for  the  prosecution,  the  Soficiton  to  tie 
Trtfuury. 

Attorney  for  the  defendant,  Edgar  for  0>/&u, 
Norwich. 


Wedneadcy,  June  8,  1670. 

(Before  Mslloh,  J.  and  Pioon,  B.) 

Hill  (app.),  v.  Bbownhto  (reap.) 

lurnpike  toil — Passing  and  repassing — Exemption  fnm 

toll 

By  a  local  TumpUct  Act  certain  tolls  were  authorised  t 
be  taken  for  horses,  carts,  j*c.,  with  a  proviso  that  if 
the  toll  Aall  have  been  paid  Jor  the  passing  of  am 
horse,  ^.,  through  a  toll  gate^  such  horse,  jx.,  shaJa 
be  permitted  to  repass  during  the  same  da^  toUfree : 

Held,  that  this  proviso  did  not  extend  to  exempt  from  itlU 
a  horse,  f^.,  which  had  once  passed  and  repassed 
the  words  ^pass"  and  *^ repass*^  meaning  ** going** 
and  "  returning.^ 


n 


This  was  a  case  stated  by  justices. 

At  a  petty  sessions  holden  at  the  justice  room  in 
the  city  of  Durham,  in  and  for  the  division  of  Dor- 
ham  ward  in  the  said  county  on  the  81st  Dec.  1869, 
an  information  prefefred  by  Thomas  Armstrong 
(hereinafter  called  the  appellant)  against  Charies 
Hunt  (hereinafter  called  the  respondent)  charging 
for  that  he  the  said  respondent  did  on  the  29th  Nov. 
1869,  at  the  parish  of  Bishop  Middleham,  in  the 
county  aforesaid,  unlawfully  pass  through  a  certaia 
turnpike-gate,  called  Blackgate  toll-gate,  there  set 
up  by  authority  of  Parliament  on  a  certain  turnpike 
road  there  situate  without  paying  the  toll,  to  wit, 
the  sum  of  lOdl  appointed  to  be  paid  at  such  gate 
in  respect  of  two  horses,  each  of  the  said  horses 
then  drawing  a  cart,  the  felloes  of  the  wheels  whereof 
respectively  being  less  than  4|in.,  and  which  said 
two  horses  and  carts  he  the  ssad  Charles  Hunt  vu 
then  driving  on  the  said  road,  contrary  to  the  statute 
in  that  case  made  and  provided,  was  heard  and 
determined  by  us,  the  said  parties  respectively  being 
then  present,  and  upon  such  hearing  we  dismissed 
the  said  information. 

And  whereas  the  said  appellant  being  dissatisfied 
with  our  dctcrmioatioD  upon  the  hearing  of  the  said 


ItAQtSTBATBS*  0A8S8. 


4B9 


Q.B.] 


Hill  (app.)  v.  Bbowhiho  (reap.) 


[Q.  B. 


infomtttion  u  being  erroneoua  in  point  of  law, 
hath,  pursuant  to  section  2  of  the  said  statute 
20  4  21  Vict.  c.  4a,  applied  to  us  in  writing  within 
three  days  after  the  said  determination,  to  atate  and 
sigD  a  case  setting  forth  the  facts  and  grounds  of 
Boch  our  determination  as  aforesaid  for  the  opinion 
of  (his  court,  and  hath  duly  entered  into  a  recogni- 
zance as  required  by  the  said  statute  in  that  b^alf . 

Now,  therefore,  we,  the  said  justices,  in  compliance 
with  the  said  application  and  the  provisions  of  the 
said  statute,  do  hereby  state  and  sign  the  following 
case. 

Upon  the  hearing  of  the  information  it  was  proved 
on  the  part  of  the  appellant,  and  found  as  afact, 
that  the  said  toll  gate  was  erected,  and  the  right  to 
levy  toll  thereat  was  granted,  under  and  by  virtue  of 
an  Act  of  Parliament  made  and  passed  in  the  1 1th 
year  of  His  MajestyKing  George  theFourth,  intituled 
'*  An  Act  for  maintaining  the  Road  from  Catterick 
Bridge,  in  the  County  of  York,  by  the  Towns  of 
Tann  and  Stockton,  and  through  the  Town  of  Sedge- 
field  to  the  city  of  Durham." 

It  was  also  found  as  a  fact  that  under  and  by 
virtue  of  the  several  Turnpike  Continuance  Acts 
the  said  local  Act  is  still  in  full  force  and  virtue. 

It  was  also  found  as  a  fact  that  on  the  29th  Nov. 
last,  the  said  respondent  passed  through  the  said 
tamptke  gate  with  two  horses  and  two  carts,  the 
said  carts  being  empty,  and  he  paid  to  the  said 
appellant,  who  is  the  toll  collector  at  Blackgate,  the 
sum  of  lOd^  in  respect  of  such  horses  and  carts, 
which  was  the  proper  toll,  and  that  about  nine 
o'clock  the  same  morning  he  returned  with  the  said 
carta,  then  loaded,  for  which  return  journey  no 
toil  was  either  demanded  or  paid.  That  between 
ten  and  eleven  o'clock  the  same  morning  the 
respondent  again  passed  through  the  gate  with  the 
same  two  horses  and  carts,  empty.  That  the  ap- 
pellant demanded  toll  which  the  respondent  refused 
10  pay,  that  the  respondent  repassed  in  about  one 
hour  and  a  half  afterwards  with  the  said  two  horses 
and  carts  loaded,  and  subsequently  during  the  day 
he  again  passed  twice  through  the  said  gate,  and 
returned  with  the  same  horses  and  carts  without 
paying  toll,  and  that  the  said  horses  and  carts  did 
not  go  to  the  distance  of  three  miles  along  the 
said  road  upon  any  journey. 

On  the  part  of  the  respondent  it  was  contended 
that  having  paid  one  toil  when  he  first  passed 
through  the  gate,  he  was  entitled  to  pass  and  repass 
the  gate  as  often  as  he  chose  with  the  same 
horses  and  carts  up  to  twelve  o'clock  at  night, 
and  that  the  word  "  repassing"  contained  in  the  10th 
section  of  the  said  Catherick  Bridge  and  Durham 
Boad  Act  entitled  him  to  travel  to  and  fro  through 
the  gate  as  often  as  he  chose  during  that  period, 
and  not  going  the  distance  of  three  miles  upon 
any  one  journey. 

On  the  part  of  the  appellant  it  was  contendcfd 
that  the  word  **  repassing  "  means  and  must  be  con- 
strued as  synonymous  with  returning,  and  that  the 
payment  of  a  toll  only  clears  a  horse  and  cart  from 
passing  through  the  gate  and  for  its  return  journey, 
and  in  support  of  this  couitruction  of  the  Act  the 
appellant  relied  on  the  10th,  11th,  and  12  th  sections 
thereof. 

We,  however,  being  of  opinion  that  the  oonstruo- 
tiun  put  upon  the  said  statute  by  the  said  respon- 
dent was  the  correct  one,  dismissed  the  said  informa- 
tion, but  without  costs.  The  question  of  law  arising 
on  the  above  statement  for  the  opinion  of  this  court, 
therefore,  is  whether,  under  the  above  statute,  11 
Geo.  i,  c.  20,  the  Trustees  of  the  Catterick  Bridge 
and  Durham  Turnpike-road,  or  their  lessees,  were 
authorised  to  demand  toll  from  the  said  respondent 
in  respect  of  the  said  horses  and  carts  each  time 
that  he  passed  through  the  said  turnpike-gate,  no 
t»li  b^iug  demanded  for  the  return  journey,   or 


whether  the  payment  of  toll  on  first  passing  through 
the  gate  in  the  morning  entitled  the  respondent  to 
travel  to  and  fro  through  the  said  turnpike-gate 
with  the  same  horses  and  carts  as  often  as  he  chose 
until  twelve  o'clock  at  nighty  and  not  going  three 
miles  upon  any  one  journey.  If  the  court  should  be 
of  opinion  that  our  said  order  of  dismissal  was 
legally  and  properly  made,  then  the  said  order  is  to 
stand ;  but  if  tlie  said  court  should  be  of  opinion 
otherwise,  tben  the  court  is  humbly  solicited,  aoeord- 
ing  to  the  power  vested  in  the  court  by  the  said 
sutute  r20  &  21  Vict.  c.  48),  to  remit  the  case  to  us, 
the  saici  justices,  with  the  opinion  of  the  court 
thereon,  or  to  make  such  other  order  as  to  the  court 
may  seem  fit 

By  the  11  Geo.  4,  c.  xxvi.  (local),  an  Act  for 
maintaining  the  road  from  Catterick  Bridge  in  the 
county  of  York  by  the  towns  of  Yarmand  and 
Stockton  and  through  the  town  of  Sedgfield  to  the 
city  of  Durham,  provision  is  enacted  by  sect.  8  for 
the  taking  of  certain  tolls,  and  by  sect.  10  it  is 
enacted  as  follows : 

Frorided  always,  and  be  it  further  enacted,  that  in  case 
the  toll  hereby  auUioiised  to  be  taken  shall  bave  been  paid 
for  the  passing  of  any  horse,  beast,  or  cattle  through  any 
one  of  such  toll  gates  or  toll  ban,  such  horse,  beast,  or 
cattle,  at  any  time  darii^  the  same  day,  to  be  conpoted 
from  twelve  of  the  clock  at  night  to  twelve  of  the  dock 
in  the  next  succeeding  night,  shall,  upon  production  of  a 
ticket  denoting  the  payment  of  such  toll  on  that  day.  be 
permitted  to  repass  toll  free  (except  as  harflilnaft»er  men- 
tioned with  respect  to  horses,  beasts,  or  cattle  drawing 
stage  coach  or  other  such  like  carriages,  or  horses* 
beasts,  or  cattle  let  out  to  hire)  ttroagh.  the  same  toll 
gate  or  toU  bar,  and  also  through  such  other  toll  gates  and 
toll  bars  (if  any)  as  the  ticket  for  such  payment  ahall  free. 
Provided,  nevertheless,  that  no  horse,  beast,  or  cattle  for 
which  toll  shall  have  been  paid  at  any  of  the  said  toll  gates 
or  toll  bars  drawing  another  or  different  waggon,  waixi. 
cart,  or  other  such  carriage,  or  drawing  for  hire  or  reward 
a  fresh  or  different  lading  of  the  weight  of  240  pounds 
avoirdupois  or  more  in  the  same  waggon,  wain,  cart,  or 
other  such  carriage,  shall  be  permitted  to  repass  through 


the  same  toll  gate  or  toU  bar  on  the  same  day  without 

>aying        , 
cattle  shall   not  go  or  lasrVl  upon  the  said  road  for  the 


again  paying 


Li  gate  or 
tofi,  if  in 


BO  repassing  such  horse,  bcNist,  or 


distance  of  three  miles  or  more. 

Sect.  11  enacts  as  follows  r 

Provided  always,  and  be  it  further  enacted,  that  no  more 
than  six  full  tolls  (except  as  herein  provided  to  the  con- 
trary) shall  be  taken  for  or  in  respect  of  the  same  horses, 
beasts,  or  cattle  or  caniages  in  any  one  day  for  paswing 
and  repassing  once  through  all  the  several  toll  gates  or 
toll  bars  on  the  said  road. 

Sect.  12  enacts :  ' 

Provided  also,  and  be  it  further  enacted,  that  the  tolls 
hereby  made  payable  shall  be  paid  for  or  in  resi>eot  of  all 
horses,  beasis,  or  cattle  drawing  any  stage  c(Nush,  stage 
waggon,  van,  caravan,  cart,  or  other  stage  carriage  carry- 
ing passengers  or  goods  for  hire  or  revrard  for  each  time 
of  passing  and  tor  each  time  of  repassing  along  the  said 
road. 

MamB%  Q-  C,  appeared  for  the  appellant. — ^The 
proper  interpretation  of  the  Act  is,  that  a  horse, 
&c.,  may  pass  once  and  that  it  may  repass,  without 
the  payment  of  any  other  toll,  provK&d  it  has  not 
travelled  the  distance  of  three  miles.  But  if  there 
is  any  doubt  it  is  cleared  up  by  the  11th  sectilon, 
which  provides  that  not  moro  than  six  full  tolls 
shall  be  taken  for  or  in  respect  of  the  same  horses, 
beasts,  or  cattle,  or  carriages  in  any  one  day  for 
passing  and  ropsssing  once  through  all  the  several 
toll-gates  or  toll-bars  on  the  said  road. 

Harruon  for  the  respondent.— It  is  contended  that 
the  word  "  repassing  "  means  passing  a  second  time. 
It  is  a  common  thing  for  a  turnpike  ticket  to  dis- 
charge for  an  entiro  day.  The  justices  in  putting  a 
coDstruction  upon  the  Act,  considered  that  tha 
word  **  repassing  "  meant  passing  a  second  time,  for 
that  if  the  Legislature  had  intended  the  word  '^  re- 
passing "to  have  meant  ** returning,'*  it  would  have 
said  so.  The  subject  ought  not  to  be  charged  with 
a  toil  unless  the  intention  is  clear. 
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Mbllor,  J.— I  think  that  the  word  "repaM"  is 
used  in  contradistinction  to  the  watd  "  pass."  The 
case  appears  to  me  to  be  clear  on  the  construction 
of  the  Act.  The  10th  section  says  that  no  horse  is 
to  pass  without  paying  a  toil,  provided  that  if  the 
toll  shall  have  been  paid  it  shall  be  permitted  to 
repass  toll  free  unless  it  comes  with  a  different  load. 
Now  it  seems  to  me  that  the  words  **  pass  "  and 
*< repass**  mean  no  more  than  ''going"  and  ''re- 
turning.** I  think,  therefore,  that  the  justices  were 
wrong  in  their  decision. 

PiooTT,  B.— I  am  of  the  same  opinion  as  my 
brother  Mellor.  I  think  it  is  quite  clear,  as  he  has 
said,  that  passing  and  repassing  mean  only  going 
and  returning. 

Judgment  for  the  appellant. 

Attorney  for  the  respondent,  Richardaon,  for  Peele, 
Durham. 


FHday,  June  10,  1870. 

VbLST  v.  FbBTWBB  AlTD  AHOTHBH. 

Eockaiaatical  court — Archdeaoon*s  vieitation— Regis- 
trar's feu — Liabilitjf  of  churchwardens  to  pay — 
Whether  churchwardenJ^  RabiUty  is  absolute  or  con- 
ditional, 

Ihe  liability  of  churchwardens  to  pay  the  appointed  fee 
to  the  registrar  of  the  archdeacon  on  an  archidiaconal 
visitation  is  not  a  personal  and  ahsobite  one,  but  a  Ua- 
hility  conditional  on  their  having  funds  of  the  parish 
for  thepurpose. 

Therefore^  where  churchwardens  had  no  funds  for  the 
payment  of  this  fee,  nor  any  means  of  obtaining  the 
same,  it  was 

Held,  that  the  churchwardens  could  not  be  made  per- 
sonaUy  liable  for  the  payment  of  the  fee. 

Appeal  from  a  judgment  of  the  judge  of  the 
County  Court  of  Essex  holden  at  Chelmsford. 

The  action  was  brought  by  the  plaintiff  against 

the  defendants  for  the  recovery  of  the  sum  of  \2s,  6d. 

on  the  following  particulars  of  demand : 

For  fees  due  and  payable  by  the  defendanta  to  the  plaistifl 
as  registrar  of  the  Archdeaconxy  Court  of  Essex  on  the 
visitation  of  the  arohdeaoon  of  the  said  archdeaconry  on  the 
28th  June  ISOd,  and  for  serTioes  rendered  and  materials 
found  and  profided  by  the  plaintiff  to  and  f6r  the  defendants. 

The  case  was  heard  at  Chelmsford  before  Wm. 
Gurdon,  Esq.,  judge  of  the  County  Court  of  Essex, 
on  the  9th  Aug.  1869,  when  the  following  facts  were 
proved  or  admitted:  That  the  plaintiff  holds  the 
office  of  registrar  of  the  Archdeacon  Court  of  Essex, 
in  the  diocese  of  Rochester;  that  the  defendants 
are  churchwardens  of  the  parish  of  Boreham,  in  the 
county  of  Essex,  which  is  within  the  archdeaconry ; 
that  the  archdeaconry  comprehends  about  two  hun- 
dred parishes  in  the  county  of  Essex,  over  the 
whole  of  which  the  archdeacon  has  jurisdiction  as 
ordinary,  and  in  subordination  to  him  are  the  follow- 
ing officers— the  official ;  the  registrar,  who  is  the 
plaintiff,  and  holds  this  office  for  life  by  patent 
dated  the  19th  April  1848;  the  apparitor,  who  is 
the  summoning  officer.  That  the  archdeaconry  is 
divided  into  several  districts  or  calls,  for  which 
Tisitations  are  held  ;  the  parish  of  Boreham  is  com- 
prehended with  thirty-one  others  in  the  Chelmsford 
call ;  that  a  visitation  of  the  archdeacon  was  held 
on  the  day  mentioned  in  the  particulars  of  demand ; 
that  the  plaintiff  had  proved  all  fadts,  and  also  that 
all  necessary  acts  and  things  had  been  done  by  him 
in  his  capacity  of  registrar  to  entitle  him  to  a  ver- 
dict for  the  fees  claimed,  under  the  authority  of 
the  case,  Shepherd  ▼.  Payne,  reported  in  the  1 2  C.  B., 
N.  8.,  414;  snd  16  C.  B.,  N.  S.,  182,  and  other  re- 
ports (see  6  L.  T.  Rep.  N.  S.  716 ;  and  10  L.  T.  Rep. 
N.  8.  198),  except  so  far  as  the  defence  hereafter 
mentioned  may  be  an  answer  to  the  action. 


The  London  GaxetU  of  the  19th  Biarch  1869,  «u 
put  in  evidence  containing  a  table  of  fees  estab- 
lished and  settled  under  the  authority  of  ths 
statute  (80  &  81  Vict.  c.  186),  from  which  the  fol. 
lowing  is  an  extract : 

Episcopal  or  Arohdiaeonal  Visitation.  t  ^  i, 

Yioar^OeneiBi,  Chanoellor,  Arohdeaoon,  or  offtdal  0   3  0 
Registrar,  or  other  ofBoer,  by  usage  performing  the 

duty  0  12  « 

Apparitor 0  8  « 

This  London  Oaaeette,  and  the  said  sUtute  (30  &  81 
Vict.  c.  185)  may  be  referred  to  as  part  of  thii 
case. 

It  was  prored  on  the  part  of  the  defendants  that 
previously  to  the  time  the  viritation  was  held,  and 
from  thence  to  the  trial  of  this  action,  the  defen- 
dants had  no  funds  in  their  hands  as  chnrchwazdeu, 
and  were  without  the  means  of  obtaining  funds  for 
the  necessary  repairs  of  the  church,  or  for  defraynig 
any  other  expense  incident  to  their  office,  except  lo 
far  as  they  could  obtain  voluntary  subecriptiona 

The  defendants,  however,  admitted  that  they  had 
paid  the  wages  of  the  parish  clerk  and  sexton  oat 
of  funds  contributed  for  those  specific  purposes. 

The  judge  of  the  County  Court  was  of  opinioa 
that  the  plaintiff  bad  established  his  right  to  the 
fees  in  question,  and  that  they  were  a  penooil 
charge  on  the  churchwardens,  and  that  the  cireuoi- 
stance  of  the  defendanta  being  without  funds,  or 
the  means  of  obtaining  the  same  as  aboTe  set  forth, 
did  not  amount  to  a  defence  to  such  action.  He 
therefore  gave  judgment  for  the  plaiatiff  for  the 
amount  claimed. 

The  defendants,  being  dissatisfied  with  the  ssid 
determination  in  point  of  law,  prayed  leave  to 
appeal  against  the  same  on  the  ground  laat  before 
mentioned ;  and  the  judge  thought  it  reaaonable  sod 
proper  that  such*  appeal  should  be  allowed,  and 
allowed  the  same  accordingly. 

The  question  for  the  opinion  of  the  Court  of 
Queen's  Bench  is,  whether  the  circumstance  thit 
the  defendants  were  without  funds  or  the  means  of 
obtaining  the  same,  as  mentioned  iu  the  case, 
amounts  to  a  defence  to  the  action  of  the  plwntiff  7 

If  the  court  shall  be  of  opinion  in  the  affirmative, 
then  judgment  is  to  be  entered  for  the  defen- 
dants. 

But  if  the  court  shall  be  of  opinion  in  the  nega- 
tive, then  the  iudgment  in  the  County  Court  in 
favour  of  the  plaintiff  is  to  be  afllrmed. 

The  following  were  the  appellants'  points  for 
argument:  First,  that  the  circumstance  that  the 
defendants  were  without  funds,  or  the  means  of  ob- 
taining the  same,  as  mentioned  in  the  ease,  does  not 
amount  to  a  defence.  Secondly,  that  the  abotitioD 
of  compulsory  church-rates  has  not  affected  the 
right  of  a  registrar  of  an  archdeaconry  to  recover 
visitation  fees  or  the  liability  of  churcfawazdens  to 
pay  them.  Thirdly,  that  the  payment  of  visitatioo 
fees  to  registrars  is  a  charge  imposed  in  the  fint 
instance  upon  the  persons  holding  the  ofllce  of 
churchwardens,  and  not  upon  the  parish  of  which 
they  are  churchwardens.  Fourthly,  that  the  recovery 
by  the  registrars  of  the  visitation  fees  does  not 
depend  upon  the  existence  of  any  right  or  power 
(apsuming  any  such  right  or  power  legally  to  exist) 
which  churchwardens  may  possess  of  recouping 
themselves  the  amount  paid  by  them  for  such  fees, 
out  of  parish  funds,  and  that,  a  fortiori^  the  exercise 
of  such  right  or  power  by  the  churchwardens  cannot 
be  a  condition  precedent  to  the  right  of  recoveiy  hy 
the  registrars.  Fifthly,  that  it  is  consistent  with 
the  evidence  stated  in  Uie  case  that  the  defendants 
would,  during  their  year  of  office,  have  funds  in 
their  bands  out  of  which  they  might  recoup  them- 
selves the  amount  of  the  visitation  fees. 

The  following  were  the  respondents'  pmnts :  Fint, 
the  defendants,  were  without  funds,  and  without 
the  meant  of  obtaining  them  by  any  means  known 
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to  the  law.  Secondly,  the  duty  of  a  churchwarden 
in  respect  to  the  f ands  neceesary  for  these  matters  to 
which  in  the  performance  of  his  office  he  has  to  attend, 
is  to  administer  them,  not  to  find  them.  Thirdly, 
there  is  no  authority  for  the  claim  of  the  plaintiff 
under  such  circumstances.  There  is  authority  for 
the  exemption  claimed  by  the  defendants. 

A.  Willi  for  the  appellant.— The  churchwardens 
cannot  be  compelled  to  pay  out  of  their  own 
pockets  the  fees  claimed  by  the  plaintiff,  where 
they  have  no  funds  and  no  means  of  obtaining 
them.  Their  office  is  not  one  voluntarily  under- 
taken ;  they  are  compellable  to  act.  In  the  case  of 
repairs  required  by  the  church,  the  churchwardens 
sre  not  bound  to  execute  the  repairs  upon  their  own 
retponsibility ;  why,  then,  should  they  be  compelled 
to  pay  such  a  fee  as  the  present  out  of  their  own 
pockets  ?  They  can  only  be  held  liable  to  pay  by 
virtue  of  an  implied  contract.  What  contract  can 
reasonably  be  implied  except  a  contract  to  pay  if 
they  have  funds  sufficient  for  the  purpose?  In 
Stephens'  Laws  relating  to  the  clergy,  rol.  I, 
p.  360,  speaking  of  repairs  done  to  churches,  it  is 
said,  **  It  is  now  established  that  there  cannot  be  a 
rate  made  to  reimburse  churchwardens,  because 
they  are  not  obliged  to  expend  any  money  out  of 
their  own  pockets."  In  MWar  v.  Palmer,  1  Curt. 
547,  a  case  of  an  unsuccessful  attempt  to  make 
churchwardens  criminally  liable  for  neglect  of  duty. 
Dr.  Lushington  says,  "  If  to  a  monition  calling  upon 
the  churchwardens  to  repair  the  church,  they  should 
return  that  they  had  called  a  vestry,  and  that  such 
vtttrv  refuted  a  rate,  so  fax,  I  think,  the  church- 
wardens would  be  exculpated^  for  nothing  is  more 
clear  than  that  they  are  not  bound,  and  that  it  is 
illegal  in  them  to  expend  their  own  money  or  to 
incur  debt.  ...  It  is  not  alleged  that  the  church- 
wardens had  monmf  in  hand.  ...  I  think,  also, 
I  am  bound  to  give  them  their  costs.  I  think  it 
would  be  injustice  to  persons  compelled  to  perform 
public  duties,  whom  the  law,  as  in  the  case  of 
magistrates  and  constables'  protects,  to  allow  them 
to  be  sufferers  where  no  criminality  attaches,  or  at 
least  is  proved  to  attach  upon  them,"  &c.  Lynd- 
wood*s  Provincial,  p.  58,  was  also  referred  to. 

The  SoUeitor-  General  (Sir  J.  D.  Coleridge)  with  him 
Tkmger,  for  the  plaintiff,  contended  that  the 
defendants  were  liable  to  pay  this  fee.  That  an 
action  for  the  recovery  of  this  fee  lies  against  the 
churchwarden,  has  been  decided  by  the  case  of 
iSj^pAertf  ▼.PoyiM,  6 L.  T.  Uep.  N.  S.  716 ;  10  L.T.  Rep. 
N.  S.  198.  See  also  FumivaUr,  Coombes,  5  M.  &  Gr. 
786.  Quantum  mgruit  lies  in  such  a  case.  In  Baliardy, 
Gerard,  I  Salk.  888,  the  registrar  in  an  Ecclesiastical 
Court  having  libelled  for  his  fees,  proceeded  to 
excommunication;  tiie  defendant  came  and  sug- 
gested that  the  office  of  register  was  a  temporal 
office  and  a  freehold,  and  moved  for  a  prohibition, 
which  was  granted,  *<  for  the  court  has  no  power  to 
compel  the  party  to  pay  fees  to  their  officers,  but 
they  must  Inring  quantum  meruit,  or  if  the  office  be 
a  freehold  they  may  bring  an  assize;  for  the 
demise  of  just  fees  is  a  disseisin." 

WilU  in  reply,  referred  to  Pigaott  v.  Bearhlock, 
3  Notes  of  Eocl.  Cas.  p.  91 ;  and  also  to  the  various 
items  of  service  for  which  the  fee  of  125.  6d,  is  by 
the  Order  in  Council  payable  to  the  registrar  of  the 
Archdeacon,  which  were  as  follows.  "  The  regis- 
trar's fee  includes  the  drawing  and  issuing  of  the 
inhibition,  and  of  the  mandate  for  the  citation  of 
the  clergy,  the  preparation  of  the  visitation  books, 
and  of  the  articles  of  inquiry  and  the  presentment 
papers,  the  attendance  at  the  visitation  and  attesting 
the  presentments  and  declarations  of  the  church- 
wardeoa,  the  registering  the  papers  exhibited  by  the 


clergy,  the  tabulating  in  the  registry,  the  copies  of 
the  register  books  of  baptisms  and  burials,  and  the 
papers  required  to  be  annually  transmitted** — 
services  in  no  way  for  the  benefit  of  the  church- 
wardens, and,  therefore,  not  such  as  they  should  be 
held  liable  to  pay  for. 

CocKBURK,  C.  J. — I  am  of  opinion  that  our  judg- 
ment must  be  for  the  defendants.    The  question  is 
whether,  upon  the  visitation  of  the  archdeacon,  the 
fee  payable  to  the  registrar  of  that  officer  is  one 
which  the  churchwardens  of  the  parish  included  in 
the  visitation  must  pay  out  of  their  own  funds,  if 
they  have  no  funds  for  the  purpose  arising  from  the 
churdi- rates.    Now  we  must  accept  the  decision  of 
the    Court    of  Common  Pleas,  confirmed   by    the 
judgment  of  the  Exchequer  Chamber  in  the  case  of 
Shepherd  v.  Payne,  as  binding  upon  us  to  the  extent 
to  which  it  goes.    It  was  there  held  that  the  fee 
which  had  been  paid  for  many  years  previously, 
and  which  must  be  taken  to  have  baen  an  immemo- 
rial payment,  was  a  le^ial  fee,  and  that  the  registrar 
was  entitled  to  it  as  such,  and  that  for  the  recovery 
of  that  fee  an  action  of  contract  would  lie.    But 
the  Court  of  Common  Pleas  did  not  say,  they  ex- 
pressly avoided  saying,  that  such  an  action  would 
lie  in  a  case  where  it  should  appear  that  the  church- 
wardens against  whom  it  was  brought  had  no  funds 
to  satisfy  the  demand.    That  question  arises  in  the 
present  case,  and  it  is  an  open  question,  not  decided 
by  the  judgment  given  in  the  case  of  Shepherd  v. 
People,  either  by  the  Court  of  Common  Pleas  or  the 
Court  of  Appeal.     Now    it  appears   to  me  that, 
according  to  common  right,  a    man  who  has  an 
office  to  perform,  though  he  is  bound  to  perform  the 
duties  of  tha^  office,  and  though  he  is  liable  for  any 
expenses  necessarily  incidental  to  that  office,  is  not, 
except  special  circumstances  make  him  so,  bound  to 
pay  out  of  his  own  pocket  the  fees  of  officers  not 
connected  with  his  own  office.  Although  an  action  of 
contract  can  be  maintained  for  such  fees  as  those 
in  dispute  in  the  present  case,  the  question  arises 
whether  the  implied  contract  which    would  arise 
from    the    services    done,    and     the    customary 
fees  payable  thereupon,  is  to  be  considered  as  an 
absolute  or  as  a  conditional  contract.    I  am  of 
opinion  that  unless  it  can  be  be  clearly  shown  that 
the  implied  contract  is  an  absolute  one,  we  ought 
to  infer  only  a   conditional   one,   and   hold   that 
the  liability  of  the  churchwardens  is  contingent 
on  there  being  a  fund  for  the  payment  of  the  fees. 
The  question  whether  it  is  so,  appears  to  me,  as  I  have 
already  said,  to  be  an  open  one.    The  decision  of  the 
Court  of  Common  Pleas,  affirmed  in  this  respect  by 
the  Court  of  Exchequer  Chamber,  certainly  appears 
to  proceed  in  some  degree  upon  the  assumption 
that  services  are  rendered  to  the  churchwardens  for 
which  they  ought  to  be  held  liable  on  an  absolute 
a)ntract.    It  has  been  said  that  the  churchwardens 
would  have  a  variety  of  questions  to  answer,  and 
with  reference  to  these  questions,  certain  present- 
ments to  make,  and  that  the  discharge  of  this  duty 
is  much  facilitated  by  the  questions  prepared  for 
them  by  the  archedeacon's  registrar.    To  a  certain 
extent,  but  to  a  very  limited  extent,  this  may  be 
true ;  to  an  extent  to  my  mind,  so  limited  that  it 
ought  not  to  be  made  the  foundation  of  any  implied 
contract.    The  registrar  is  only  the  officer  of  the 
archdeacon.    He  makes  the  inquiries  which  are  pre- 
paratory to  the  visitation,  far  more  for  the  con- 
venience of  the  archdeacon  than  for  the  conveni- 
ence or  benefit  of  the  churchwardens.    The  questions 
would  have  to  be  propounded  to  the  churchwardens 
personally,  and  their  answers  would  have  to  be 
given  personally.     It  is  more  convenient  to  have 
them  on  paper ;  but  that  is  far  more  for  the  conve- 
nience of  the  court  than  for  that  of  the  church- 
wardens.   The  true  ground^  as  it  seems  to  me,  on 
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which  the  fee  was  payable  is,  thai  though  the  regis- 
trar 16  not  the  churchwarden'^  officer,  still,  as  the 
system  of  visitations  is  for  the  benefit  of  each  of  the 
parishes  within  the  aruhidiaconal  visitation,  and  as 
the  parish  has  by  uniform  custom  paid  the  fees,  the 
parish  ought  to  be  held  liabK*  for  them,  and  there* 
fore  the  churchwardens,  as  custodians  of  the  parish, 
ought  to  pay  them.  Such  a  liability  on  the  part  of 
the  churchwardens  is  a  very  different  thing  from  a 
liability  to  pay  out  of  their  own  pocket.  I  cannot 
come  to  any  other  conclusion  than  that  the  liability 
is  not  one  which  affects  them  in  their  personal  cha- 
racter. That  view  of  the  matter  is  strengthened, 
in  my  mind  to  conviction,  by  what  has  been  done 
since  the  decision  of  the  case  of  Shepherd  v.  Payne 
(ubi  sup.),  by  the  Act  30  &  31  Vict.  c.  135,  "  An 
Act  for  the  establishment  of  a  table  of  fees  to  be 
taken  on  the  consecration  of  churches,  chapels,  and 
burial  giounds,  on  the  ordination  of  deacons  and 
priests,  and  on  visitations.*'  By  that  Act  the  Arch- 
bishop of  Canterbury,  the  Lord  Chancellor,  and  the 
Archbishop  of  Toric,  with  the  assistance  of  the 
vicars  general. of  the  two  archbishops,  are  enabled,, 
with  the  consent  of  the  Lords  Commissioners  of  the 
Treasury,  to  '*  settle  a  table  or  tables  of  the  fees 
and  payments  to  be  made  to,'*  amongst  others, 
*'  archdeacons  and  their  officials  on  the  visitation  of 
such  archbishops  and  bishops  and  archdeacons 
respectively,  which  table  or  tablts  of  fees  shall 
be  submitted  to  Her  Majesty's  Privy  Council 
who  may  disallow  the  same  or  any  part  thereof, 
and  notice  shall  be  given  in  the  London  Ga- 
zette of  such  submission  to  the  Privy  Council; 
and  if  within  the  space  of  three  months  from  the 
time  of  giving  such  notice  the  same  shall  not  be 
disallowed,  such  fees  or  such  parts  thereof  as  shall 
not  be  disallowed,  and  none  others,  sha'l  thence- 
forward be  demanded,  taken,  or  received  by  such 
officers  or  persons,  and  on  such  occasions  respec- 
tively as  hereinbefore  mentioned.'*  By  the  table  of 
fees  fram^  in  pursuance  of  this  Act,  and  by  force 
of  which  it  has  become  law,  the  fee  to  be  taken  by 
the  registrar  of  the  archdeacon  on  a  visitation  is 
fixed  at  the  sum  of  125.  6</.,  and  it  is  with  respect 
to  that  sum  that  the  present  proceedings  have  been 
taken.  Now  to  the  table  is  annexed  an  exposition 
of  what  the  duties  are  in  respect  of  which  the  fees 
are  payable,  and  in  the  third  paragraph  of  the  state- 
ments annexed  to  the  table  we  find  this  provision : 
'*  The  registrar's  fee  includes  the  drawing  and  issuing 
of  the  inhibition  and  of  the  mandate  for  the  cita- 
tion of  the  clergy,  the  preparation  of  the  visitation 
books  and  of  the  articles  of  inquiry,  and  the  present- 
ment papers,  the  attendance  at  the  visitation,  and 
attesting  the  presentments  and  declarations  of  the 
churchwardens,  the  registering  the  papers  exhibited 
by  the  clergy,  the  tabulating  in  the  registry 
the  copies  of  the  register  hooks  of  baptisms 
and  burials,  and  other  papers  required  to  be 
annually  transmitied."  Now,  it  is  quite  plain  that 
the  legistrar's  fee  is  by  that  table  declared  to  be 
payable  in  respect  of  various  duties  which  the 
churchwardens  would  have  nothing  whatever  to  do 
with,  and  which,  therefore,  when  discharged  by  the 
registrar,  cannot,  in  any  possible  view  of  the  matter, 
be  considered  as  duties  performed  by  him  for  or  in 
discharge  of  duties  or  work  to  be  doiie  by  the 
churchwardens.  I  take  that  to  follow  from  the 
table  in  whatever  point  of  view  we  regard  it.  I 
take  the  table,  in  the  first  place,  as  a  Parliamentary 
exposition,  being  in  effect  a  statutory  enacimtai,of 
the  matters  in  respect  of  which  lue  ebiablisbed 
customary  fee  was  paid  to  the  registrar.  If  so,  it 
shows  to  demonstration  that  the  fee  was  payable  in 
respect  of  duties  performed  by  the  registrar  of  which 
the  parish,  in  one  sense,  might  have  the  benefit, 
but  from  which  the  churchwardens,  as  such,  could 
deriye  no  advantage.    Therefore,  the  whoiu  argu- 


ment fails,  which  was  based  upon  the  assumption  of 
fact  that  the  churchwardens  derived  personally  a 
benefit  from  the  performance  of  these  duties  by  the 
registrar.    But  there  is  another  view.    This  fee  of 
12s.  6c2.  is  founded  upon  the  legislative  provision 
contained  in  the  Act  80  &  31  Vict,  c  135.    Since 
the  passing  of  that  Act  no  other  fee  can  be  claimed, 
and  this  fee  can  only  be  claimed  by  virtue  of  the 
Act.   We  must,  therefore,  look  to  see  whether  it  wss 
intended  to  impose  a  personal  liability  on  the  church- 
wardens, and  when  we  find  that  the  greater  propor- 
tion of  the  duties  to  be  performed  by  the  registrar  are 
not  such  as  belong  in  any  way  to  the  churchwardens, 
I  can  come  to  no  other  conclusion  than  that  the 
framers  of  the  table  of  fees  had  in  view,  not  any 
personal    liability    of   the  churchwardeus,    but  a 
liability  of   the   parish.     Looking,  then,  at  what 
has  been  done  since  the  case  of  Shepherd  v.  Payne, 
it  seems  to  me  quite  plain  that   there  can  be  no 
personal  liability  on  the  part  of  the  churchwardens. 
One  regrets  very  much  that  the  registrar  should 
lose  his  fees,  because — although  now  that  church- 
rates  are  no  longer  compulsory,  a  large  portion  of 
the  Visitation  Inquiry  (inquiries  into  the  state  of 
the  fabric  and  such  like)  may  not  be  of  the  same 
importance   as   formerly,  some  of  these  inquiries 
may  still  be   of  great  importance,  and  one  must 
regret  that  an  officer  who  may  be  essential  to  the 
carrying  on  of  the  visitation  should  not  be  properlj 
paid.    It  is,  however,  for  the  Legislature,  and  not 
for  U{$,  to  cure  this  mischief,  if  it  is  desirable  that  it 
it  should  be  cured.    The  conclusion  at  which  I 
arrive  is  that  regarded  irrespectively  of  the  recent 
legislation  on  the   subject,  and  stiU  more,  when 
assisted  by  the  light  of  it,    the  liability  of  the 
churchwaiden  is  merely  a  contingent  one,  and  that 
an  absolute  contract  on  his  part  to  pay  out  of  hii 
own  pocket  cannot  be  implied.    If,  then,  there  is  a 
liability  of  any  sort  on  his  part,  as  to  which  I  do 
not  mean  to  throw  out  any  doubt,  it  is  not  such  a 
liability  as  has  been  contended  for  in  this  case. 
Our  judgment  must  therefore  be  for  the  defen- 
dant. 

Mellor,  J: --I  am  of  the  same  opinion.  The 
question,  as  I  understand  it,  which  is  raised  by  this 
case  is  this — is  the  churchwarden  who  ha^  no  funds 
in  hand  applicable  to  the  duties  of  his  oflSce,  and 
no  means  of  getting  them,  liable  to  pay  out  of  hii 
own  pocket  this  fee  of  125.  6<f.  to  the  registrar  of 
the  archdeacon.  We  have  been  told  that  we  are 
concluded  by  the  judgment  of  the  Court  of  ComiDou 
Pleas,  affirmed  by  that  of  the  Exchequer  Chamber, 
in  the  case  of  Shepherd  v.  Payne,  Now  I  quite 
agree  that  we  are  bound  by  what  I  admit  to  be  the 
effect  of  the  judgment  in  that  case.  The  effect  of 
the  judgment  I  take  to  be  that  if  a  ohuichwazden 
has  funds  in  his  hands  an  action  may  be  main- 
tained against  him  by  the  registrar  of  the  arch- 
deacon for  the  customary  fees.  But  let  as  eee  what 
was  the  assumption  running  through  that  judgment 
An  action  had  been  brought  for  the  recovery  of  the 
fees  claimed  by  by  the  archdeacon's  registrar,  but  a 
cfise  was  stated  without  pleadings  for  tlie  opinioD 
of  the  Court  of  Common  Pleas,  the  great  object 
being  to  determine  whether  the  fees  claimed  were 
reasonable.  ^'As  to  the  persons  called  upon  to 
pay,"  said  Willes,  J.,  *'  when  we  consider  the  period 
at  which  the  fees  must  have  been  introduoed,  and 
the  nature  of  the  office  of  churchwarden,  we  can 
feel  no  surprise  at  finding  that  the  burthen  was 
imposed  in  the  first  instance  upon  those  function- 
aries. The  churchwardens  represent  the  parish  in 
respect  of  the  custody  of  iu  property  and  the  care 
of  the  fabric  of  the  church ;  and  they  are  hound  to 
make  presentments  inter  alia  respecting  the  state  of 
the  fabric  of  the  church,  to  the  archdeacon,  who 
1  is  oca/us  ^iacopi^  at  his  periodiuMi  viaitatiooa.    We 
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are  not  at  liberty  to  assume  the  fanctioo  of  legis- 
lators, or  to  take  into  account  the  changes  wMch 
dirersitj  of  opinion  brought  about.  What  we  are 
principall.'  to  consider  is,  whether  the  fees  could 
hare  had  a  lawful  origin.  The  visitation  of  the 
archdeacon  must  for  this  purpose  be  considered  for 
the  benefit  of  the  parish  at  large,  and,  amongst 
others,**  bat  only  amongst  others,  *'  for  the  benefit  of 
the  churchwardens  themselves,  the  performance  of 
▼hose  duties  is  facilitated  by  the  services  of  the  re- 
gistrars. It  was  not  unreasDuable  that  those  who 
might  receive  the  benefit  should  share  in  the  ex- 
pense of  the  visitation ;  and  it  is  in  accordance  with 
the  history  of  like  visitations,  that  the  expenses 
shoald  be  borne  by  those  who  are  visited.'*  He 
adds, ''  It  is  not  alleged  or  shown  that  the  church- 
wardens are  without  funds  or  the  means  of  reim- 
barsing  themselves.  Even  if  they  were  in  such  a 
condition  it  does  not  follow  that  they  could  evade 
the  burthen  ;  but  upon  this  we  are  not  called  upon 
for  an  opinion.**  It  is  quite  clear  from  this  that  my 
brother  Wiiles  thought  that  the  archdeacon's  visi- 
tation was  '*for  the  benefit  of  the  parish  at  large," 
and  for  the  benefit  of  the  churchwardens  only 
**  amongst  others ;"  and  the  judgment  proceeds  upon 
the  assumption  that  the  churchwardens  have  funds 
in  their  hands,  as  appears  from  the  words,  "  It  is  not 
alleged  or  shown  that  the  churchwardens  are  with- 
out funds  or  the  means  of  reimbursing  themselves." 
It  is  clear,  therefore,  that  the  point  whether  the 
churchwardens  are  liable  to  pay  these  expenses  out 
of  their  own  pockets  where  they  have  not  funds  for 
the  purpose,  is  not  decided  by  the  case  of  Shepherd 
V.  Payne.  Then  let  us  examine  the  g^und  on 
which  the  existence  of  the  liability  has  been  urged. 
The  alleged  ground  is  something  done  for  their 
benefit  by  the  registrar  of  the  archdeacon.  Now, 
if  anything  had  been  done  which  was  really  for 
their  benefit—for  example,  if  the  answers  had  been 
prepared  for  them,  there  might  be  some  ground  for 
saying  that  they  were  liable  for  the  payment  of  the 
fee  out  of  their  own  pocket.  But  when  we  look 
at  the  inquiries  we  find  that  they  are  all  inquirie» 
to  which  the  answers  of  the  churchwardens  might 
be  a  simple  yes  or  no,  and  all  inquiries  which  it  was 
the  duty  of  the  archdeacon  to  make  of  the  church- 
vardens  for  his  own  information.  I  can  find 
nothing  in  them  which  lays  the  foundation  of  any 
claim  against  the  churchwardens  personally ;  but 
I  am  far  from  saying  that  the  visitation  is  not  for 
the  benefit  of  the  parish  at  large.  All  the  duties 
mentioned  in  the  Order  in  Council  published  in  the 
London  Gazette  are  for  the  benefit  of  the  parish  at 
large;  and  it  is  quite  right,  if  there  are  any  means 
of  enforcing  the  payment  of  these  fees,  that  it 
should  be  enforced  against  the  parish.  The  means 
by  which  they  were  in  old  times  enforced,  such  as 
excommunication,  &c.,  no  longer  exist;  the  entire 
state  of  things  is  changed.  I  have,  therefore,  come 
to  the  conclusion  that  we  are  not  in  any  way  bound 
by  the  decision  in  the  case  of  Shepherd  v.  Paynt  in 
dealing  with  a  case  where  the  churchwardens  have 
no  funds  in  their  hands,  or  any  means  of  getting 
them.  I  think  that  becomes  very  clear  when  we 
come  to  look  at  the  efFect  of  the  late  statute 
(80  &  31  Vict.  c.  135^,  and  the  order  in  Council 
made  in  pursuance  of  it.  It  is  clear  from  the  table 
uf  fees  contained  in  that  order,  that  the  fee  of 
12s.  6dL  claimed  in  the  present  case  is  paid  in  re- 
spect of  many  things  in  which  the  churchwardens  are 
in  no  way  personally  interested,  and  I  should  regret 
tu  impose  on  the  churchwardens,  as  much  as  I 
should  to  impose  upon  the  registrar,  the  duty  of 
performing  such  services,  or  of  paying  out  of  his 
uwn  pocket  for  what  is  done  for  the  benefit *of  the 
whole  parish.  However  unwilling  I  may  be  that 
the  archdeacon  should  lose  his  fees,  I  should  be 
more  so  to  impose  on  the  churchwarden  such  a 


liability  as  it  has  been  sought  to  impose  on  him  by 
the  present  proceedings.  * 

Lush,  J. — I  am  of  the  same  opinion.  The  posi- 
tion of  the  churchwarden  is  not  at  all  affected  by 
the  recent  Act,  which  converted  church-rates  into 
voluntary  payments.  His  liability  can,  I  think,  in 
no  way  be  affected  by  it.  It  is  remarkable  that  no 
authority  can  be  found  anywhere  for  the  position 
that  the  payment  of  these  fees  is  a  personal  liability 
on  the  part  of  the  churchwarden.  No  authority  has 
been  cited  except  the  case  of  Shepherd  r.  Payne  (tibi 
sup,).  Looking  at  that  case,  I  think  the  judgment 
was  quite  consistent  with  all  the  facts  as  they  there 
appeared.  The  point  which  the  Court  of  Common 
Pleas  was  called  on  to  determine  was  whether  the 
fee  claimed  by  the  archdeacon's  registrar  was  a  legal 
fee,  and  the  court  held  that  it  was,  and  that  it  might 
be  recovered  from  the  churchwardens.  It  was 
assumed  throughout  that  case  that  the  churchwarden 
had  funds  for  the  purpose.  The  point  we  have  now 
to  consider,  so  far  from  being  concluded  by  the 
judgment  of  the  court  in  that  case,  was  expressly 
excluded  from  it.  Wiiles,  J.,  says  quite  enough  to 
intimate  that  the  judgment  of  the  court  had  no 
reference  to  that  point.  So  far  as  I  know,  the 
point  is  now  for  the  first  time  before  a  court  for 
decision,  and  we  have  therefore  to  search  into  the 
grounds  of  the  alleged  liability  on  the  part  of  the 
churchwarden.  Does  the  liability  to  pay  these  fees 
spring  from  or  originate  in  personal  services  ren- 
dered to  them,  or  in  services  rendered  to  the  pariah 
whose  representatives  they  are  in  the  distrib'utlon  of 
its  funds.  Looking  at  the  kind  of  services  done  by 
the  registrar,  which  I  take  to  be  expounded  by  the 
order  in  conncil  published  in  the  Gazette,  we  cannot 
doubt  that  these  services  are  rendered  to  the  parish 
at  large,  and  not  to  the  churchwardens.  Looking  at 
them  as  services  rendered  to  the  parish,  it  is  highly 
reasonable  that  where  the  churchwardens  have  a 
church  fund,  and  they  are  the  persons  to  disburse  it, 
they  should  be  the  persons  liable  for  the  payment. 
But  the  same  reasons  which  make  them  liable  under 
such  circumstances,  exclude  their  liability  under  the 
circumstances  of  the  present  case.  I  think  the 
liability  of  the  churchwardens  arises  from  the  fact 
of  their  having  funds  for  the  purpose.  It  follows, 
therefore,  that  where  they  have  no  such  funds  they 
cannot  be  made  liable. 

Judgment  for  the  appeliant. 

Attorneys  for  the  appellant,  Duffield  and  Bruty. 
Attorneys  for  respondents,  C.  Brondey^  for  Veley 
and  Cunningtonj  Braintree. 
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BRISTOL  ELECTION  PETITION. 

May  28  to  27,  1870. 

(Before  Bbamwkll,  B  ) 

Bribery  and  treatinq — Teet  balht — Subsequent  eiectum 
— Point  of  law  reserved — t^pecial  caee-^CosU. 

A  vacancy  occurring  in  the  representcUion  of  a  city, 
three  candidates  ccane  /brward  in  the  same  interest. 
They  apreed  to  have  the  question  which  of  them  should 
go  to  the  poll  decided  by  a  test  ballotj  which  was  taken 
accordingly,  and  H.  was  selected.  Agents  of  R,  bribed 
and  treated  voters  to  ballot  in  his  favour,  but  made 
no  agreement  with  them  as  to  how  they  should  vote  at 
the  election,     R.  was  ultimate^  successful. 

By  sub-sect.  3  oj  sect.  2  of  11  ff^  18  Vict,  c.  102, 
every  person  who  shall  directly  or  indirectly,  by  him- 
self or  by  any  other  person  on  his  behalf,  make  any 
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gift^  locm^  offer,  promise,  procurement  or  agreement  as 
aforesaid  (t.  e.,  involving  a  vabiabh  consideration)^  to 
or  for  any  person^  in  order  to  induce  such  person  to 
procure  the  return  of  any  person  to  serve  in  Parliament^ 
or  the  vote  of  any  voter  at  an  election,  shall  be  guilty 
of  bribery. 

Held,  that  the  question  whether  the  corrupt  practices  at 
the  test  baUot  were  within  this  clause,  must  be  re- 
served, as  a  point  of  law  would  be  reserved  at  Nisi 
Prius,  for  the  consideration  of  the  Court  of  Common 
Pleas, 

Held,  further,  that  the  best  course  was  for  the  judge  to 
chaw  the  case  and  submit  it  to  counsel  on  both  sides. 

The  Court  of  Common  Pleas  having  decided  that  the 
bribery  at  the  test  ballot  invalidated  the  election  : 

Held,  that  each  party  should  bear  their  own  costs. 

This  was  a  petition  against  the  return  of  Mr. 
Bobinson»  who  defeated  Mr.  Hare,  the  Conservative 
candidate,  by  770.  At  first  three  Liberals  were  in 
the  field.  They  submitted  to  a  test  ballot,  at 
which  Mr.  Bohinson  headed  the  poll. 

The  short  facts  of  this  case  appear  from  the  evi- 
dence of  two  witnesses,  which  is  summarised  below. 

O'MaUey,  Q.C.,  Sleigh,  Serjt.,  and  Woodforde 
Ffookes  were  counsel  for  the  petitioners. 

Ballantine,  Serjt.,  J,  0.  Gr\ffitSy  and  Hon.  Chanios 
Leigh  for  the  respondent. 

George  Richard,  an  admitted  agent  of  the  re- 
spondent, said  that  he  employed  a  man  named 
Munday  to  obtain  votes  for  the  test  ballot.  He  gave 
him  carte  blanche.  He  paid  Munday  %L  10s.  He  gave 
two  men  two  shillings,  and  told  them  to  go  and 
poll  for  Robinson.  They  went  and  voted  but  he 
did  not  know  how.  Munday  polled  between  sixty 
and  seventy.  The  witness  stated  that  he  had  not 
used  any  influence  as  regarded  the  ultimate  elec- 
tion. 

Thomas  Munday  said  that  the  last  witness  called 
upon  him  and  ssked  him  to  use  his  influence  on  the 
test  ballot,  that  being  a  mere  form,  not  to  spare  21, 
or  3/.,  and  to  give  the  voters  something  to  drink. 

Q. — Did  he  tell  you  for  what  purpose  to  give 
them  drink  ?  A. — ^I  understood  that  it  was  for  the 
purpose  of  persuading  people  to  vote  for  Mr. 
Robinson. 

Q.— At  the  test  ballot?  ii.^Yes;  he  did  not 
mention  that  I  was  to  do  it  for  that  purpose. 

^.— He  asked  you  first  to  do  what  you  could? 
il.— Yes. 

Q. — What  sums  did  you  give  to  the  men  to  in- 
duce them  to  vote?  it.— I  did  not  give  them  any 
particular  sum,  not  for  the  purpose  of  voting,  it 
was  to  have  something  to  drink  going  along;  I 
gave  sometimes  Is.  and  sometimes  2s.  Nothing  was 
mentioned  between  me  and  Mr.  Richards  about  the 
sum. 

Q. — You  gave  some  2s.  and  some  3s.  ?  ^.— No ; 
not  so  much  as  3s. ;  I  do  not  think  above  2s.  It  was 
only  for  a  little  refreshment.  It  was  not  over  2s. 
that  I  gave  anyone.  It  was  people  coming  in  and 
out  of  the  house.  They  said  they  had  a  vote,  and  I 
told  them  they  had  better  go  and  vote  for  Robinson. 
It  was  mostly  in  drink  that  I  gave  away. 

Q  —You  said  that  you  gave  money  to  some?  A, — 
To  a  few  of  them. 

Q.— By  the  Judge :  You  say  that  voters  came  in 
and  out,  and  you  told  them  to  go  and  vote  for 
Robinson  ?    A, — Yes. 

In  cross-examination  he  was  asked : — 

C^ — Either  before  or  ^ter  the  election,  or  when 
it  was  found  that  there  would  be  an  election,  did 
any  of  those  men  say  anything  to  you  about  their 
TOtes  at  the  election ;  I  do  not  mean  the  test  ballot  ? 
^.— No,  they  did  not.    I  had  nothing  to  do  with  it. . 


Q.— Do  attend  to  my  question.  Has  anybody 
spoken  to  you  about  it ;  did  any  of  the  men  say, 
**  I  voted  for  Mr.  Robinson  as  you  wished,  at  the 
test  ballot;  what  about  my  vote  at  the  election?** 
A, — No,  not  a  man  asked  me  the  question. 

Q.— Did  any  man  ask  you  to  give  him  more 
money  or  drink,  for  the  election.    A. — No,  not  one. 

A  long  legal  argument  took  place,  which  was 
substantially  repeated  in  the  court  in  cases  yet  to 
be  reported. 

After  disposing  of  the  majority  of  the  allegationi 
in  favour  of  the  respondent, 

Bbamwbll,  6.  said :  —  I  think  that  with  the 
exception  of   one  matter  to  which  I  have  now 
to  direct  my   attention,  the  petition    must  fail, 
and  I  now  come  to  that  matter,  which  I  really 
cannot  help  characterisiog  as  the  unfortunate  tam- 
pering with  voters  at  the  test  ballot.    I  call  it  an 
unfortunate  thing,  and  I  regret  that  it  should  have 
taken  place.    It  has,  no  doubt,  to  a  great  extent, 
given  rise  to  this  petition,  and  has  naturally  in- 
duced a  belief  on  the  part  of  the  petiUooers,  which 
would  be  a  matter  for  me  to  bear  in  mind  Hereafter, 
that  there  was  in  this  election  something  more  than 
bribery  at  the  test  ballot.    I  have  now  to  deal  with 
it,  however  mudi  I  may  regret  it.    The  first  ques- 
tion for  me  is  to  determine  the  fact — Was  this 
transaction  at  the  test  ballot  bribery  and  treating  ? 
I  find  that  it  was  both  bribery  and  treating.    I  find 
that  Mr.  Richards  gare  money,  and  I  find  that 
Munday  gave  money  and  gave  drink.    I  find  both 
bribery  and    treating,  therefore,  by  the    respon- 
dent's agents  corrapSy  to  induce  Yoters  to  vote  st 
the.  test  ballot.    When  I  say  I  find  it,  it  has  not 
been  controverted  by  my  brother  Ballantine;  he 
could  not  deny  that  it  was  so.    Now  the  next  ques- 
tion I  have  to  consider  is,  ''  Was  anything  more 
done  than  bribing  and  treating  the  voters  to  rote  st 
the  test  ballot ;  that  is  to  say,  was  there  any  bar- 
gain that  they  should  vote  in  the  same  way  at  the 
election,  or  was  there  any  intention  on  the  part  of 
the  briber  that  they  should  vote  in  that  way  at  the 
election,  or  was  there^  any  understanding  on  their 
part,  whether  he  intended  it  or  not,  that  their  votes 
at  the  election  should  be  for  Mr.  Robinson,  in  the 
same  way  as  their  votes  at  the  test  ballot.     And  I 
roust  at  once  say,  I  find  in  the  negative,  that  there 
was  no  such  intention.  I  find  that  there  was  simply 
a  bribiRg  and  corrupt  treating  to  infiuence  the  votes 
at  the  test  ballot  for  Mr.  Robinson.      My  reasons 
for  coming  to  that  conclusion  are,  one  may  say  in 
the  first  place,  of  a  negative  character,  that  is  to 
say,  there  is  no  evidence  to  the  contrary.      There  is 
no  evidence  to  make  me  say  that  anything  more  was 
meant  than  was  said,  and  we  have  the  evidence  of 
Mr.  Richards,  and  the  evidence  of  Mundaj,  that  all 
that  was  said  was  (though  I  do  not  mean  it  was  said 
in  so  many  words),  ^  Vote  for  Robinson  at  this  test 
ballot."    Then  I  think  not  only  are  there  a  great 
many  considerations  to  make  one  believe  that  what 
one  may  call  that  negative  view  of  the  case  is  a 
correct  one,  but  there  is  affirmative  evidence,  if  one 
may  say  so,  in  favour  of  it,  and  of  this  nature : 
not  one  of  those  yoters,  as  far  as  one  can  see,  has 
ever  made  any  claim  in  respect  of  having  Toted  at 
the  ultimate  election  ;  not  one  of  those  voters  has 
been  brought  forward  (though  several  bare  been 
named,  and  three  have  made  their  appearance)  to 
say  that  he  in  any  way  understood  that  anything 
more  was  meant  than  what  was  said,  and  it  is  to  be 
remarked  that  those  three  witnesses  who  were  called 
were  three  men  who,  if  I  remember  right,  were  not 
likely  (o  be  friendly  to  the  respondent.      Moots 
was  called,  who,  though  influenced,  roted  for  Mr. 
Odger  at  the  test  ballot,  and  voted  for  Mr.  Robinson 
afterwards;     he  has   never  said    that  he    asked 
for  anything  in  addition  in   consequence   of   his 
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bATing  Yoted,  or  that  he  made  any  daim,  or 
broaght  forward  his  own  merits  as  a  person 
who  bad  Toted  for  Mr.  Robinson.  Dunn  voted  at 
the  test  ballot  for  Mr.  Robinson,  and  also  at  the 
election,  and  the  same  obserration  is  applicable  to 
him.  And  then  the  other  man,  Green,  I  think,  says 
that  though  he  did  in  one  sense  as  Mr.  Richards  re- 
qaested,  that  is  to  say,  went  and  voted,  yet  he  went 
sod  voted  for  Mr.  Hodgson,  I  think  it  was ;  he  did 
not  vote  at  the  test  iMllot  for  Mr.  Robinson,  bat 
came  hack  and  took  the  money  upon  the  footing  that 
be  had  done  so.  No  one  of  those  three  witnesses  was 
ioilaenoed  in  this  way.  No  one  of  the  four  persons 
named  by  Munday,  and  no  other  voter,  has  in  any 
way  given  any  evidence  for  the  purpose  of  showing 
that  he  understood,  or  expected,  or  was  told,  or  was 
led  to  believe,  that  anything  more  of  him  was  re- 
quired  than  that  he  should  vote  for  Robinson  at  the 
test  ballot.  I  therefore  find,  on  that  part  of  the 
case,  in  favour  of  the  respondent,  that  is  to  say, 
although  I  find  there  was  such  bribery  and  such  a 
dealing  with  the  voter,  that  if  it  had  been  for  the 
pnrpose  of  procuring  the  vote  at  the  ultimate  elec- 
tion, it  would  have  been  within  the  Act  of  Parlia- 
ment I  find  that  it  was  for  the  purpose  of  pro- 
curing the  vote  at  the  test  ballot  only,  that  is  to 
lay,  at  the  test  ballot  only  in  this  sense,  that  it  was 
not  intended  to  procure  or  influence  the  vote  at  the 
election.  Then  that  raises  the  question  of  law, 
which  we  have  had  discussed  now  for  more  than  an 
bour,  discussed  certainly  very  much  to  my  satisfac- 
tion, and  discussed  in  such  a  way  that  I  think  if  I 
were  called  upon  to  decide  the  question,  I  should  do 
so  without  any  very  great  hesitation.  But,  if  this  were 
s  case  at  Nisi  Prius,  in  which  50/.  were  at  stake,  I 
ibonld  reserve  the  point  for  the  opinion  of  the  court, 
sod,  in  my  judgment,  I  ought  to  do  so  now.  It  is  a 
novelty,  and  ^ere  is  no  case  in  point.  It  is  a  most 
important  question,  and  the  stake  is  a  very  consider- 
able one^  no  less  than  a  seat  in  Parliament;  the 
question  being  the  capability  of  Mr.  Robinson  to 
tit  in  Parliament ;  and  I  think,  therefore,  instead  of 
taking  upon  myself  to  decide  this  point,  I  ought  to 
leave  it,  aa  I  have  power  to  do  under  the  Act  of 
Parliament,  to  the  decision  of  the  Court  of  Common 
Pleas.  Consequently  I  shall  not  be  able  now  to  pro- 
nounce an  opinion  whether  Mr.  Robinson  is  or  is 
not  duly  elected,  nor  to  give  my  certificate.  I  am 
prepared  to  say  that  he  is  duly  elected,  except  in 
this  particular.  How  far  this  point  of  law  ought 
to  be  decided  for  him  or  against  him  is  a  matter 
upon  which  I  do  not  express  an  opinion  now,  because 
I  reserve  that  for  the  opinion  of  the  Court  of  Common 
Pleas.  Therefore  I  must  reserve  giving  my  certificate, 
ind  as  a  consequence,  I  must  reserve  the  question  of 
costs.  Now  I  have  to  call  the  attention  of  the  learned 
counsel  to  the  Act  of  Parliament  which  has  been 
worded  somewhat  unfortunately,  as  I  suppose  Acts 
of  Parliament  will  be  unless  they  are  drawn  by 
gentlemen  of  common  law  experience,  either  by 
themselves  or  in  conjunction  with  those  who  have 
experience  in  the  other  branch  of  the  profession. 
vie  12th  section  says,  *'If  it  shall  appear  to  the 
Judge  at  the  trial  of  the  petition,  that  any  question 
of  law  as  to  the  admissibility  of  evidence  or  other- 
wise requires  the  further  consideration  of  the  Court 
of  Common  Pleas"  (and  it  does  so  appear  to  me), 
"then  it  shall  be  lawful  for  the  ssid  Judge  to  post- 
pone the  granting  of  the  certificate  till  the  deter- 
mination of  Buch.  question  or  questions  by  the  court, 
and  for  this  purpose  to  reserve  any  such  question  or 
questions  in  like  manner  as  questions  are  usually 
reserved  by  a  Judge  at  iVist  iVtas.*'  We  all  know 
bow  that  is  done.  The  verdict  is  for  the  one  party  or 
the  other,  and  then  the  party  against  whom  the 
verdict  is  directed,  moves  to  set  it  aside,  and  get  a 
verdict  for  himself.  I  am  to  reserve  this  question  in 
a  like  way.    I  should  like  to  know  how,  for  I 


cannot  tell.  Another  way  in  which  questions  are 
reserved  is  to  make  a  special  case  of  them ;  but,  in 
substance,  there  ought  to  be  no  difficulty ;  and  if 
you,  Mr.  0*Malley  and  Mr.  Serjt.  Ballantine,  will 
agree  upon  any  way  in  which  it  should  be  done,  I 
mill  do  it  in  that  way,  unless  I  see  any  reason  why 
it  should  not  be  done  in  such  a  way. 

O^MaUof, — ^The  best  way  would  be  for  your  Lord- 
ship to  settle  a  special  case  upon  which  we  could  go 
to  the  court. 

Bramwxll,  B. — A  special  case  is  always  a  diffi- 
cult thing  to  settle.  I  have  written  down  this,  *^  I 
find  that  Mr.  Richards  and  Munday,  being  agents 
of  the  respondent,  within  the  statute,  gave  money 
to  voters  to  vote  at  the  test  ballot  for  the  respon- 
dent." It  would  be  necessary  to  state  what  the 
test  ballot  was. 

BaOantinty  Serjt.— Your  Lordship  would  allow  us 
to  see  you  at  chambers  before  the  case  was  finally 
settled,  so  that  if  any  matter  occurred  to  either  of 
us,  we  might  make  a  suggestion. 

Bramwbll,  B. — ^Yes. 

(TA/d&y.— Very  likely  my  learned  friend  and 
myself  would  not  have  the  smallest  difficulty  if  the 
juniors  cannot  agree  on  a  case,  in  settling  it.  I 
never  found,  with  my  leader  on  circuit,  any  diffi- 
culty in  settling  a  case.  [Braxwbll,  B.—Yon 
would  rather  do  it  in  that  way.]  Yes  ;  this  is  a 
case  in  which  we  have  the  shorthand  writer's  notes. 
The  ordinary  way  is  for  the  two  counsel  to  state 
any  preliminary  facts  from  the  shorthand  writer's 
notes,  and  to  take  your  Lordship's  decision  if  any 
question  arose. 

Ballantine,  Serjt.— In  the  Yaughal  case,  21  L.  T. 
Rep.  N.3.,  306,  the  learned  judge  settled  a  case. 

BaAMWKLL,  B.— Most  certainly  it  ought  to  be 
settled  this  term. 

(yMaJky, —  ifes,  it  ought.  Let  the  counsel  agree  , 
or,  at  all  events,  your  lA>rdship  would,  before  finally 
settling  the  case,  allow  it  to  be  seen  by  either  party. 
[Bram WELL,  B  — It  would  be  necessary  that  I  should 
see  the  case.]  Yes,  certainly ;  but  I  was  suggesting, 
at  least  my  learned  friend  suggested  it,  and  I  have 
not  the  slightest  objection  to  it,  that  your  Lordship 
would  take  the  trouble  of  stating  the  case,  and  then, 
probably,  your  Lordship  would  let  each  of  us  look 
at  the  case  afterwards.  [Biumwbll,  B.— I  would 
do  it  with  great  pleasure,  but  what  would  you  like 
me  to  do  ?]  To  state  a  case  yourself,  and  then  ask 
me  if  I  have  any  objection  to  it,  and  ask  my  learned 
friend  whether  he  has. 

BaOantintj  Serjt. — Aa  in  the  Court  of  Criminal 
Appeal.  [Bramwbll,  B. — There  we  state  a  case 
without  applying  to  counsel  on  either  side.]  Per- 
haps it  would  be  better,  "with  your  Lordship's 
permission,  that  we  should  see  it.  [Bramwbll, 
B.~I  think  so.J 

Oi'MaUe^, — In  a  case  in  which  I  am  engaged,  it 
was  agreed  that  the  arbitrator,  before  finally  making 
his  award,  should  give  a  copy  of  it  to  either  side  to 
look  at. 

The  Court  of  Common  Pleas  having  decided 
against  the  respondent,  Bramwbll,  B.,  adjudged 
that  each  side  should  pay  their  own  costs. 


Gborob's  Casb. 

Pariieulara—  Omission— Evidence, 

The  name  of  an  inn  called  the  Bull,  where  treating  wae 
oUeged  to  hatfe  yens  on,  mhis  omitted  from  the  par* 
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tiatlars^  which  moreover  omitted  to  etate  the  noma  of 
treatera  and  bribers* 

Held,  nevertheless^  that  the  evidence  respeciina  the  treat- 
ing must  be  admitted^  the  judge  reserving  his  opinion 
on  the  whole  case,  should  the  omission  prove  to  have 
been  wilful, 

A  witness  being  examined  as  to  treating  at  the 
BaU  Inn, 

Bcdlantinej  Serjt.  objected  to  the  evidence,  on  the 
ground  that  no  mention  was  made  in  the  bill  of 
partioulan  which  had  been  supplied  by  the  re- 
spondents with  regard  to  the  **  Bull,"  or  as  to  the 
witness  haying  been  bribed. 

Sleighy  Serjt  stated  that  the  witness's  name  was 
mentioned  in  the  bill  of  particalars  as  one  of 
those  who  had  been  treated. 

Ballantine,  Serjt.  contended  that  the  order  made 
by  the  judges  in  chambers  had  not  been  complied 
with,  inasmuch  as  no  particulars  had  been  given  in 
compliance  with  the  order  to  show  by  whom  the 
persons  were  respectively  bribed  or  treated,  neither 
were  the  places  or  time  given  at  which  the  alleged 
treating  or  bribing  had  taken  place. 

CtMaUeif  was  heard  in  support  of  the  bill  of 
particulars  as  furnished,  and  contended  that  the 
ordinary  practice  before  election  judges  had  been 
followed  in  this  case.  He  asked  leave  to  amend 
the  bill  of  particulars. 

After  some  further  discussion,  Bramwbll,  B., 
said. — I  am  afraid  there  has  been  some  carelessness 
in  the  drawing  of  these  particulars,  and  under  the 
guise  of  carelessness  there  may  be  something  worse. 
On  the  other  hand,  I  dislike  very  much  indeed  to 
shut  out  this  evidence  on  the  ground  that  a  mistake 
had  been  made,  which  it  appears  to  me  must  have 
been  made.  I  cannot  think  that  it  has  been  done 
intentionally.  I  have  no  materials  to  induce  me 
to  think  so,  therefore  I  shall  hear  the  evidence.  If, 
as  I  said  before,  I  come  to  the  conclusion  upon  any- 
thing that  is  laid  before  me  that  the  suppression  of 
the  name  of  the  "  Buir  has  been  wilful,  I  shall 
know  what  value  to  put  upon  the  rest  of  the 
evidence  which  may  be  given  in  support  of  the 
petition.  If  I  find  that  any  injury  is  sustained  by 
the  respondent,  I  muat  endeavour  to  make  amends 
So  him  in  some  way  or  other  by  giving  him  an 
opportunity  of  going  into  the  case,  and  making 
Inquiry  inte  it  or  otherwise.  As  at  present  advised, 
I  am  resolved  to  admit  the  evidence. 


Evidence — Proof  of  agenof —  When  to  be  given. 

Where  it  is  proposed  to  prove  collective  acts  of  bribery 
against  one  person  agency  should  be  first  proved. 

John  Qeorge  being  asked  as  to  what  he  had  seen 
a  certain  Mr.  Turner  do, 

Ballantine,  Serjt  stated  that  he  understood  that 
his  learned  friends  were  prepared  with  proof  to  show 
that  Mr.  Turner  was  an  agent 

^gh,  Serjt.  stated  that  he  hoped  and  expected  to 
prove  that  Mr.  Turner  was  an  agent,  and  that  if  he 
were  not  proved  as  an  agent,  his  name  would  be 
struck  out  of  the  notice. 

BsAMWBLL,  B. — Although  there  is  no  jury  here, 
yet  the  judge  is  made  of  the  same  materials  as  a 
jury,  and  is  more  or  less  subject  to  the  same  pre- 
judices, and  I  certainly  deprecale  proofs  of  acts 
done  by  a  person  whom  there  would  be  little  hope 
of  proving  to  be  an  agent,  because,  though  one 
might  endeavour  to  w^  it  out  of  one's  mind 
with  all  one's  power,  a  small  pottloQ  may  remain  ; 


and  Although  the  statute  says  jofi  may,  uakss  the 
judge  otherwise  orders,  give  evidence  of  the  acts  of 
bribery  or  treating  before  the  proof  of  agency,  it  ii 
desirable  that  the  proof  should  not  be  given  unksi 
there  is  a  reasonable  expectation  of  proving  the 
agency  afterwards.  There  are  certain  esses  in 
which  no  doubt  you  can  go  into  the  acts  done,  before 
you  prove  the  agency  of  the  particular  individvsli 
who  have  done  it,  but  I  do  not  see  how  it  is  applic- 
able to  this  case,  where  you  are  going  to  give  col- 
.lective  acts  of  alleged  bribery  from  one  persoo  ; 
I  do  not  see  why  you  should  not  prove  the  agency 
first. 

Agent  for  the  petitioners,  T.  GilberL 
Agents  for  respondent  Gwynne  and  WeMthorp, 


CROWN    CASBS   BESEBVXD. 

Esported  by  Jon  Tbouvov,  Baq.,  Baniatoz^t^Ijav. 

Satwrdayy  June  4,  1870. 

(Before  Kelly,  C.B.,  Mastin,  B.,  BLACKBirur, 
Mbllos  and  M.  Smith,  J  J.) 

Rbo.  V,  Hkhslbb. 

False  pretences — Attempt  to  commit  the  offence. 

The  prisoner  was  indicted  Jor  attempting  to  obtais 
money  by  false  pretences  in  a  begging  letter.  In  rn^ 
to  the  letter  the  prosecutor  sent  the  prieoner  Ss. ;  M 
he  stated  in  his  evidence  at  the  trial  that  he  knew  thai 
the  statements  contained  in  the  letter  were  untrue  : 

Held,  that  the  prisoner  might  be  convicted  on  tits 
evidence  of  attempting  to  obtain  money  byjaluprtr 
tenr.es.  • 

Case  reserved  for  the  opinion  of  this  court  by  the 
Recorder  of  Southampton. 

The  prisoner,  Henry  Hensler,  was  tried  before 
me  at  the  last  quarter  sessions  for  the  Town  snd 
County  of  the  Town  of  Southampton  on  the  foHow- 
ing  indictment. 

Town  and  County  of  the  Town  of  Southampton  to  wit,— 
The  jnrora  for  our  Udy  the  Queen  upon  l£eir  oaUi  ud 
aiBrmation  present  that  Henry  Hensler,  on  ttie  2Srd  Oet  la 
the  year  of  our  Lord  1868,  and  on  diTers  other  daja  nd 
times,  unlawfully,  knowingly,  and  desicpedlj  did  hlmSj 
pretend  to  one  John  Hutton  that  the  said  Henry  Henater 
was  a  person  named  Ellen  Holmes,  a  widow,  who  was  pro- 
ceedibg  to  Sydney,  New  South  Wales,  witb  her  hnsbaad 
and  four  children,  and  was  cast  with  her  orphans  ashore  is 
France,  and  her  husband  to  the  boundless  deep,  and  that  t 
oertaiu  certiflcate  then  shown  to  the  said  John  Hutton  was 
the  true  and  nauine  ^oertifloate  of,  and  duly  signed  by  the 
British  Constu  at  Boulogne,  by  means  of  whi<^  ssid  taht 
pretences  the  said  Henry  Hensler  did  then  unlawfolly 
attempt  to  obtain  from  the  raid  John  Hutton,  a  sun  of 
money  of  the  goods  of  the  said  John  Hutton,  with  inteat 
thereby  then  to  defraad«  whereas  in  truth  and  in  £aet  IIm 
said  Henry  Hensler  was  not  a  person  named  Elian  HcJnei. 
a  widow,  who  was  proceeding  to  Sydney,  New  8  >ath  Walsi, 
with  her  husband  and  four  childrem,  and  cast  with  her 
orphans  ashore  in  Frsaoe,  end  her  kosbaiid  to  the  boandlos 
deep.  And  whereas,  in  truth  and  in  fact,  the  said  oerti- 
flcate  was  not  the  true  and  genuine  certificate  of,  and  had 
not  been  duly  signed  by  the  Brittsh  Consul  at  BonlogBS,  to 
the  great  damage  and  deoeption  of  the  said  John  Hutton  «o 
the  evil  example  of  att  owers  in  the  like  case  offendiogi 
against  the  form  of  the  statute  in  sunh  case  nmde  and  pio- 
▼ided,  and  against  the  peace  of  our  lady  ^e  Queen,  her 
crown,  and  dignity. 

The  attempt  to  obtain  money  by  false  metenoes 
was  made  by  the  writing  and  sending  of  a  letter 
to  John  Hutton,  Esq.,  M.P.,  for  Northallerton. 

This  letter  dated  Oct.  28,  1869,  is  as  follows  :- 

Southampton,  Oct  iS,  IftB. 

Honered  Sir,— I  humbly  hope  you  will  pardon  the  liberty 
a  poor  shipwrecked  widow,  the  natiTO  of  NorthaUarkm,  m 
taking,  in  thus  addressing  yon,  I  beg  to  state  I  was  pro* 
oeedinK  to  Sydney.  New  South  Wales,  with  my  hnsbaodsad 
four  children,  thinking  of  bettering  my  oonditioii,  bat 
forfcoie  proved  unkind,  and  east  me  with  my  poor  oiphasi 
ashore  in  Franoe,  and  my  husband  to  the  bonndlsss  dssp. 

Sir,  I  have  no  friends  at  NerUmUerton  to  appeal  ts,  ■■ 
they  sll  emigrated  some  years  ago,  snd  sir,  it  is  useleBi  ne 
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Rao.  V.  Buttle. 


[C.  Ca8.  H. 


tttrumar  bone  as  the  workhouse  would  be  my  doom,  all  I 
want  is  a  outfit,  my  iMU9sa^  being  beoared,  and  to  off  eot 
Qiat  parpose  the  British  Consol  at  fioalogne  aa  most  kindly 
^mnted  me  the  enclosed  certiflcate  to  appeal  to  the  humane 
iDd  beuerolent,  one  of  my  children  is  lying  in  a  dying  state 
owing  to  the  injuries  it  reeeived  at  the  time  of  the  melan- 
obo^r  cata&strophe.  Sir,  if  your  late  much  respected  father 
was  living,  he  would  know  me,  and  knowing  your  family's 
humane  flmd  tender  feeling  to  the  irulv  unfortunate, 
hamblT  do  I  trust  you  will  be  so  kind  as  to  take  my  dis- 
trassed  case  into  your  kind  consideration,  and  sir,  you  will 
have  the  prayers  of  a  noor  shipwrecked  widow  and  orphans 
iHien  far  scway  on  tne  ocean.  Sir,  I  have  part  towards 
asoompUshing  my  wishes.  I  will  not  take  up  your  time 
with  a  further  detaO  <A  my  distresses,  but  will  not  forget 
to  acknowledge  your  kindness  when  I  reach  my  desti- 
nation.—I  am.  Honored  Sir,  your  humble  and  obedient 
Mnrant, 

Eludt  HoLKxa. 
P.S.,— Honored  sir,  I  am  waiting  your  kind  and  benevo- 
lent answer  by  return  of  poet,  as  I  cannot  appeal  to  any 
person  without  my  certiflcate.    Sir,  please  to  address  to 
Ellmn  BoLma,  12,  Simbol-street,  Southampton. 

This  letter  was  addressed  for,  "John  Hutton, 
Esq.,  M.P.,  Sowler-hlll,  Northallerton,  Yorks." 

With  it  was  enclosed  a  certiflcate  purporting  to 
be  a  confirmation  of  the  facts  contained  in  this 
letter,  and  to  be  signed  by  the  English  Consul  at 
Boulogne. 

Mr.  Button  in  answer  to  this  lettter  sent  a  post 
office  order  for  5i.  he  also  received  two  other  letters 
dated  30ch  Oct.  which  are  as  follows : 

12,  Simbol-street,  Southampton, 

Oct.  SO,  1869. 
Honered  Sir,— The  poor  shipwrecked  family  of  the  name 
of  Sflen  Holmes,  that  enoloeed  the  British  Oonaols  oertiA- 
sate  to  your  honour  and  did  not  receive  it  back,  being  hi  a 
most  destitate  state  not  having  sufficient  to  obtain  a  outfit 
and.  Sir,  I  o  mnot  make  application  without  my  certificate 
kambly  do  I  trust  you  will  be  so  kind  as  to  return  it,  and 
jpor  kind  answer,  as  it  is  useless  me  returning  home  to 
Nothailerton,  to  which  place  I  am  a  native,  one  of  my 
children  is  lying  very  ill  owing  to  the  injuries  it  received  at 
the  time  of  the  melancholy  catastrophe.  I  am,  honered 
sir,  yoar  humble  and  obedient  servant, 

Ellbn  Holkxs. 
12,  Simbol-street,  Southampton,  Hants. 

Southampton.  Oct.  30, 18^. 
Honered  Sir,— Thinking  you  had  mislaid  my  certificate, 
I  wrote  to  yon  this  morning,  since  which  time  I  received 
yoor  letter  together  with  my  certifloate  and  a  post  office 
Older  for  5s.,  and  with  heartfelt  gratitude  I  return  my 
sincere  thanks,  and,  sir,  yon  will  have  the  prayers  of  the 
widow  and  orphans  when  far  away  on  the  ocean.  I  am 
hoMerad  air,  yoox  humble  and  obedient  servant, 

iiLLSir  HOLMKS. 

To  J.  Hntton,  Esq.,  M.P. 

Both  tfae^e  letters  were  addressed,  *<  John  Hut  ton, 
Esq.,  M.P.,  Sowler-hill,  Northallerton,  Yorks." 

Mr.  Hotton  on  his  examination,  stated  that  he 
knew  that  the  statements  contained  in  the  letter  of 
Oct.  28,  were  untrua 

The  coansel  for  the  prisoner  objected,  on  the 
aothoritj  of  Reg.  ▼.  Miltsy  26  L.  J.  79,  M.  C,  that 
inasmuch  as  Mr.  Button  knew  the  falsehood  of  the 
pretences  made  in  the  letter  of  Oct.  23,  the  prisoner 
could  not  be  convicted  for  attempting  to  obtain 
money  from  Mr.  Button  by  false  pretences. 

I  overruled  the  objection,  and  left  the  case  to  the 
jury,  whu  found  that  the  letters  above  set  out  and 
the  certificate  were  proved  to  their  satisfaction  to 
be  in  the  handwriting  of  the  prisoner,  and  that  the 
statements  in  the  letters  were  false  to  his  know- 
ledge, and  that  the  certiflcate  was  forged  by  him, 
and  found  him  guilty. 

I  reaerred  the  point  raised  by  the  counsel  for  the 
prisoner  and  have  stated  this  case  for  the  opinion 
of  the  Conrt  for  the  Consideration  of  Crown  Cases 


MOFTAOtTB  BbRB, 

Recorder  of  Southampton. 

BuUem^  for  the  prisoner. — The  prisoner  was  indicted 
and  coHTicted  for  the  misdemeanor  of  attempting  to 
obtain  nioDey  by  false  pretences.  The  conviction 
cannot  be  austainedybecanse  the  prosecutor  at  the  tinae 
ke  partod  withi  hii|  money,  knew  thai  the  pBeteaoet 


were  false.  The  case  in  that  respect  was  like  Reg. 
y.  AtiUs,  where  it  was  held  that  a  statement  by  the 
prisoner  that  he  had  done  more  work  than  was  the 
fact,  and  so  obtaining  more  pay  than  he  was  en- 
titlexi  to,  the  prosecutor  at  the  time  being  aware 
of  the  true  amount  of  work  done  by  the  prisoner, 
and  that  the  prisoner  was  making  a  knowingly 
false  overcharge  wae  not  obtaining  money  by  fidse 
pretences  within  the  statute.  So  again,  in  Reg.  r.Coflins 
L.  &  C.  471  ;  9  Cox  Crim.  Cas.  497,  it  was  held  that 
a  peraon  could  not  be  convicted  of  an  attempt  to 
pick  a  pocket  if  there  was  nothing  in  it,  and  so  a 
larceny  could  not  be  committed.  In  the  present 
case,  it  was  impossible  to  deceive  by  the  letter  of 
Oct.  23rd,  as  the  prosecutor  knew  the  statements 
contained  hi  it  to  be  untrue.  As  therefore  the 
statutable  misdemeanor  could  not  have  been  com- 
mitted, the  prisoner  could  not  be  convicted  of 
attempting  to  commit  it.  No  doubt  there  was  the 
intent  to  commit  it,  but  the  attempt  is  a  different 
thing.  [Blackburn,  J. — ^Tou  may  attempt  to 
steal  from  a  man  who  ia  too  stronir  to  permit  yov. 
Mblloe,  J.— Or  an  attempt  may  be  made  to  steal  a 
watch  that  is  too  strongly  fastened  by  a  guard. 
Bere  the  prosecutor  had  the  money  and  was  capable 
of  being  deoeiyed,  and  the  prisoner  attempted  to 
deceive  him.} 

C.  B.  RueneUy  for  the  prosecution,  was  not  called 
upon  to  argue. 

Kbllt,  C.B.— This  is  an  attempt  by  the  prisonef 
to  obtain  money  by  false  pretences  which  might 
have  been  so  obtained.  The  money  was  not  so 
obtained  because  the  prosecutor  remembered  some- 
thing which  had  been  told  him  previously.  In  my 
opinion  as  soon  as  ever  the  letter  was  put  into  the 
post  the  offence  was  committed. 

The  rest  of  the  Court  concurred. 

Conmclion  affirmtd. 


Reg.  V,  BcTTLB. 

Perfury — Anewers  be/ore  commisiioners  under  tfie  Cor^ 
rupt  Practkee  Prevention  Act  1868  (26  Vict.  c.  29), 
«.  7. 

The  26  VicL  c.  29,  s.  7,  enacts  that  no  statement  made 
by  any  person  in  answer  to  any  question  put  by  or 
before  an  election  committee  or  commissioners  appointed 
to  inquire  into  corrupt  practices  at  elections  shall^ 
except  in  cases  of  indictments  for  perjury^  be  admissible 
in  evidence. 

Held,  that  this  proviso  was  restricted  to  indictments  for 
perjury  committed  before  the  election  committee  or 
commissioners^  and  that  true  answers  before  such 
commissioners  could  not  be  used  against  the  witness  to 
support  an  indictment  for  perjury  committed  before 
another  tribunal,  such  as  an  inquiry  into  the  veUidity 
of  an  election  before  a  judge. 

Case  reserved  for  the  opinion  of  this  court,  by 
Chief  Baron  Kelly. 

The  prisoner  was  indicted  at  the  last  assizes  for 
the  county  of  Somerset  for  perjury  alleged  to  have 
been  committed  at  the  trial  of  an  election  petition 
in  respect  of  the  borough  of  Bridgwater  before 
Mr.  Justice  Blackburn. 

The  peijury  assigned  was  *'that  he  had  not 
received  money  for  his  vote,"  and  '*  that  he  had  not 
received  ten  pounds  for  his  vote." 

Evidence  was  given  of  his  having  been  seen  in  a 
passage  and  at  the  door  of  a  room  in  which  money 
was  given  to  several  voters  for  their  votes  by  a 
person  named  Allan,  and  it  is  possible  that  with 
this  evidence,  though  it  was  by  no  means  conclusive, 
A>  0D»v>ctioa  nftglit  have  beeit  obtainad;  ht$  tha 
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counsel  for  the  prosecution  then  proceeded  to  prove 
that  upon  a  commission  to  inquire  into  the  exist- 
ence of  corrupt  practices  at  the  election  in  question, 
before  certain  commissioners,  the  prisoner  was 
examined  as  a  witness  upon  oath,  and  admitted 
upon  such  examination  that  he  had  received  10^ 
for  his  vote  at  the  election  in  question,  and  he  further 
admitted  in  express  terms  that  he  had  sworn  falselj 
upon  the  trial  of  the  election  petition  before  Mr. 
Justice  Blackburn. 

It  was  contended  by  the  counsel  for  the  prisoner 
that  this  evidence  was  not  admissible,  and  that  the 
exception  in  relation  to  perjury  in  the  26th  Vict, 
c.  29,  s.  7,  applied  only  to  perjury  committed  before 
the  commissioners  under  the  commission,  and  not 
to  perjury  committed  upon  the  trial  of  the  election 
petition,  the  judgment  or  report  upon  which  petition 
liad  led  to  the  commission  of  inquiry ;  inasmuch  as  it 
was  clear  that  the  prisoner  had  been  compelled 
under  peril  of  commitment  and  imprisonment  to 
give  evidence  before  the  commissioners,  and  conse* 
quently,  that  the  evidence  which  he  so  gtkre,  which 
was  perfectly  true,  was  obtained  from  him  by  com- 

Snlsion;  and  if  it  could  be  used  in  evidence  against 
im  on  a  criminal  charge,  the  rule  of  law  that  no 
man  is  bound  to  criminate  himself  would  be  at  once 
nullified  and  defeated. 

I  therefore  thought  it  right  to  reserve  the  point 
whether  suoh  evidence  was  admissible  for  the  oon- 
iideration  of  the  court  of  appeal. 

If  inadmissible  the  verdict  of  guil^  is  to  be  set 
aside  and  a  verdict  of  acquittal  entered. 

FiTZROT  Kbllt. 

T.  W.  Saunders  for  the  prisoner. — ^The  conviction 
was  wrong.  There  is  nothing  in  the  26  Vict,  c  29. 
s.  7,  that  makes  the  answers  given  by  the  prisoner 
to  questions  put  by  the  commissioners  admissible  on 
this  indictment.  The  proviso  is  that  no  such 
answers  shall  be  admissible  in  evidence  in  any 
proceeding,  except  in  cases  of  perjury,  i.  s.,  of 
perjury  assigned  in  respect  of  such  answers. 
[Kbllt,  C.  B.— It  was  not  intended  by  the  Legis- 
uiture  that  such  commissions  should  be  tribunals  to 
extort  evidence  under  peril  of  imprisonment  which 
might  be  used  not  in  respect  of  perjury  committed 
before  the  commissioners,  but  before  some  other 
body.  Martin,  B.,  referred  to  Reg.  v.  Garbett, 
1  Den.  G.  G.  286 ;  2  Gox  Grim.  Gas.  448,  where  it 
was  held  that  a  witness  is  not  compellable  to  answer 
a  question  that  may  tend  to  criminate  him,  and  if 
he  does  answer  upon  the  compulsion  of  the  court, 
such  answer  cannot  be  used  against  him  in  a  cri- 
minal proceeding.] 

Poole  for  the  prosecution. —In  construing  the 
26  Vict.  c.  29,  s.  7,  the  15  &  16  Vict.  c.  67,  s.  8,  must 
be  attended  to,  both  enactments  being  pari  muterid. 
In  the  16  &  16  Vict,  c  57,  s.  8,  the  proviso  is  that 
the  answers  before  the  Commissioners  shall  not  be 
admissible  except  in  cases  of  perjury  committed  in 
such  answers.  Whereas  in  the  26  Vict.  c.  29,  s.  7, 
the  exception  is  not  so  limited  but  is  merely  "  except 
in  cases  of  indictments  for  perjury."  Now,  there- 
fore, it  is  contended  that  such  answers  are  admis- 
sible in  cases  of  perjury  generally  arising  in  any 
proceeding  connected  with  corrupt  practices  at  elec- 
tions. The  alteration  in  the  language  in  the  two 
enactments  shows  that  the  Legislature  did  not  intend 
to  restrict  the  admissibility  of  such  answers  to  the 
same  extent  as  was  done  by  the  15  &  16  Vict.  c.  57, 

8.8. 

Rey.  V.  Scott,  25  L.  J.  M.  C.  128 ;  7  Cox  Grim.  Caa. 

164 ;  Dears  &  B.  47 ; 
Oood  V.  Job,  28  L.  J.  1,  Q.  B. 

Kbllt,  G.B.— It  is  clear  that  the  verdict  must  be 
set  aside  in  this  case,  and  the  prisoner  acquitted. 
The  quMtioa  is,  what  it  the  mMning  ftud  ipirit  of 


this  enactment  which  enables  the  comminsionen  to 
put  questions  of  any  kind  touching  the  elections 
in  any  particular  borough  the  corrupt  practices  st 
which  they  may  be  appointed  to  inquire  into? 
It  amounts  to  this,  that  the  commissioners  when 
they  have  a  witness  before  them,  may  address  him 
thus :  "  You  must  answer  all  questions  which  we 
think  proper  to  ask  you ;  we  have  the  power  to 
compel  you  to  answer,  and  if  you  refuse  to  answer 
we  will  commit  you  to  prison,  if  you  answer  tndy 
you  shall  be  protected  from  all  consequences.  If 
you  expose  yourself  to  a  prosecution  for  bribery  or 
any  other  offence  you  shall  be  effectually  protected 
therefrom,  and  further,  this  evidence  shall  under 
no  circumstances  be  used  against  you ;  but  if  instead 
of  telling  the  truth,  you  attempt  to  defeat  justice 
by  your  answers,  you  will  not  be  protected  from 
the  consequences,  and  you  may  be  indicted  for 
perjury,  and  your  evidence  may  and  must  of  neces- 
sity be  used  against  you."  Now,  to  say  that  it  was 
ever  intended  by  this  Act  to  compel  a  witness  to 
answer  and  if  he  answered  truly  and  by  such  means 
furnished  evidence  of  a  criminal  charge  in  respect 
of  something  done  upon  another  occasion,  which 
evidence  might  be  used  against  him  in  support  of  soch 
a  charge,  would  be  putting  a  power  into  the  hands 
oi  the  commissioners  which  would  be  subversive  of 
the  great  principle  ^  that  no  man  shall  be  oom- 
pelled  to  criminate  himself."  If  we  were  to  pat 
any  other  construction  on  the  statute  we  should  do 
a  grievous  wrong.  In  a  similar  Act  (15  db  16  Vict 
c  57,  s.  8)  there  are  words  used  which  if  they  hsd 
been  used  in  the  Act  26  Vict.  c.  29,  s.  7,  would  hare 
protected  the  witness  in  a  case  like  this,  and  it  ii 
asked  why  they  should  have  been  omitted  if  it  wss 
not  meant  to  protect  the  witness  in  such  a  case?  The 
only  answer  that  can  be  given  is  that  those  who  frame 
Acts  of  Parliament  sometimes  do  their  work  in  a 
negligent  manner,  and  do  not  fully  consider  the  state 
of  the  law  they  are  providing  for.  The  meaning  and 
spirit  of  the  enactment  in  question  in  my  opinion  is 
that  if  a  witness  before  the  commisaioners  tells  the 
whole  tru^  he  shall  be  protected  from  all  the 
consequences. 

Martin  B. — We  are  asked,  on  the  part  of  the  pro- 
secution, to  put  this  construction  on  the  proviMo,  that 
in  all  cases  of  indictments  for  perjury  the  state- 
ments of  a  witness  before  the  commissioners  shall 
be  admissible  against  him.  The  Act  does  not  say 
that  they  shall  be,  and  if  the  Act  don't  mean  it, 
then  the  common  law  comes  in  to  aid  its  interpre- 
tation, and  the  principle  applies  that  no  one  shall  be 
compelled  to  criminate  himself.  It  would  be  con- 
trary to  the  whole  spirit  of  our  jurisprudence  to  pat 
the  construction  on  the  Act  the  prosecution  asks  ni 
to  put. 

Blackburn  J.— By  the  common  law  any  persoa 
may  refuse  to  answer  questions  tending  to  criminate 
himself ;  but  by  the  26  Vict,  c  29,  s.  7,  the  Legisla- 
ture has  thought  proper  to  take  away  that  privilege, 
and  the  proviso  is  general  that  no  answer  to  soy 
question  put  by  or  before  the  election  commis- 
sioners shall,  except  in  cases  of  indictments  for  per- 
jury, be  admissible  in  any  proceeding.  Now,  to  say 
that  because  in  the  answers  of  a  witness  before  the 
commissioners  there  was  something  coDtradictoiy 
to  something  which  the  witness  had  sworn  in  a 
Gounty  Gourt,  he  should  be  liable  to  be  indicted  for 
perjury  committed  in  the  Gounty  Gourt,  and  his 
answers  before  the  commissioners  might  be  used  as 
evidence  of  it,  would  be  giving  a  meaning  to  the 
enactment  which  it  will  not  bear,  and  it  wmild  not 
be  consistent  with  the  object  of  th?  Act  The 
whole  section  seems  to  have  been  modelled  upon  the 
15  &  16  Vict,  c  69  s.  8 ;  but  for  some  reasrin  or 
Other  the  woidi  **  in  mich  answeri,''  in  the  enCTfitinn 
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"except  for  perjuror  committed  in  such  answers," 
hiTO  been  omitted.  It  has  been  said  that  the  omis- 
non  must  have  been  for  some  reason.  It  may  be  it 
was  thought  that  the  words  were  superfluous,  or  it 
wss  intended  to  change  the  meaning  of  the  enact- 
ment I  cannot  believe  that  the  latter  was  the 
ressoD,  and  I  believe  it  was  thought  that  the  words 
were  superfluous. 

Mellob,  J.,  concurred. 

H.  Smith,  J. — ^The  main  object  of  the  Legislature 
wu  to  obtain  full  information  as  to  the  corrupt 
inctices  at  elections  from  persons  who  might  have 
been  themselves  implicated  in  bribery.  Among 
other  enactments  for  that  purpose  is  the  one  in 
question.  The  intent  is  to  be  gathered  from  the 
general  words  of  the  proviso,  and  the  view  I  take  is 
that,  except  where  the  statements  before  the  com- 
missioners are  false,  and  evidence  of  them  is  wanted  to 
support  an  indictment  for  perjury  in  respect  thereof, 
they  shall  not  be  admissible  in  any  proceeding. 

Cottoiction  quiuhetL 

Rbo.  V,  John  Dayis. 

Habitual  Criminals  Act  1869,  s,  U—Beceiver  qf 
ttolen  goods  —  Previous  convtction  —  Notice  to 
prisoner, 

A  notiee  to  a  person  charged  with  feloniouslg  receiving 
stolen  goods  under  sect.  11  0/82  ^  33  Vict,  e.  99  (^tlte 
Habitual  Criminals  Act")  that  proof  is  intended  to  be 
mven  against  him  of  a  previous  conviction,  and  that 
he  will  be  deemed  to  have  known  such  goods  to  have 
been  stolen  witil  he  has  proved  the  contrary,  does  not 
dispense  with  evidence  of  guilty  knowledge  on  the 
part  qfihe  prosecution. 

Case  reserved  for  the  opinion  of  this  court  by 
Hardinge  8.  Giffard,  Esq.,  Q.C.,  sitting  as  com- 
missioner, ftc 

John  Davis  was  tried  and  convicted  before  me  at 
the  last  assizes  for  the  county  of  Glamorgan  upon 
an  indictment  charging  him  with  receiving  stolen 
goods  knowing  them  to  be  stolen. 

At  the  trial  a  notice  under  the  1 1th  section  of  the 
23nd  &  Sdrd  Vict,  c  99  (a)  was  proved  to  have  been 
duly  served  upon  the  prisoner. 

(a)  The  statute  38  ft  33  Yiot.  o.  99,  s.  11.  enacts  that  whera 
tnj  person  who,  either  before  or  after  tne  pyising  of  this 
Act,  has  been  preTionsly  oonrioted  of  any  offenoe  apedfied 
fai  the  first  schedule  hereto  [First  aehedvls. — Anj  person  not 
poaishable  with  death  also,  or  the  ofBBnoe  of  uttertnir  falM 
or  eonnterfeit  ooin,  or  of  poasessing  oounterfeit  gold  or 
iQver  ooin,  or  the  offence  of  obtaining  goods  or  money  by 
tdsB  pretenoes,  or  the  offenoe  of  oon«pliaey  to  defrauo,  or 
misdemeanor,  under  sect.  50  of  24  ft  25  viot.  o.  96.]  and 
iBTolTinif  fnuid  or  dishonesty,  is  found  in  the  possession  of 
stolen  ^ooda,  evidence  of  such  previous  oonviction  shall  be 
admissihle  as  evidence  of  his  knowledge  that  sudi  goods 
have  been  stolen ;  and  in  any  proceedings  that  may  be 
taken  against  him  as  receiver  of  stolen  goods,  or  otherwise 
in  ralaocm  to  his  having  been  found  in  possession  of  such 
goods,  proof  may  be  given  of  his  previous  conviction  before 
•videnoe  is  given  of  his  having  been  found  in  possession  of 
ssflh  stolen  goods ;  provided  that  not  less  than  seven  davs' 
aotioe  shall  be  given  to  such  person  that  proof  is  intended 
to  be  given  of  his  previous  conviction,  and  that  he  will  be 
chwiuiea  to  have  known  such  goods  to  have  been  stolen 
vitll  he  baa  proved  the  contrary.  Moreover,  where  proceed- 
iagssie  taken  sgainstany  person  f6r  having  in  his  possession 
stolen  goods,  evidence  may  be  given  that  there  were  found 
ia  the  possession  of  such  person  other  goods  stolen  within 
lifee  preceding  j;>eriod  of  twelve  months,  and  such  evidence 
may  be  taken  mto  consideration  for  the  punose  of  proving 
that  sooh  person  knew  the  goods  to  be  stolen  which  form 
tiie  sahieot  of  the  proeoomngs  taken  against  him.  Any 
constable  or  poUce-ofBcer  may,  if  authorised  so  to  do  in 
writing  by  a  ebief  oflBcer  of  police,  enter  any  house,  shop, 
WTshifwiae,  yaid,  or  other  premises  in  seaxch  of  stolen 
goods,  snd  zDske  such  search  and  seize  and  secure  any  pro* 
party  he  may  believe  to  have  been  stolen,  in  such  manner 
as  hie  woold  be  authorised  to  do  if  he  had  a  search  waxrant, 
and  the  property  seized,  if  any,  correspond  to  the  property 
bed  in  such  searcA  warrant ;  prorided  that  in  every 


in  which  any  property  is  seised,  tine  person  on  whose 
premises  it  was  at  the  time  of  seisaze,  or  the  person  from 
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It  was  further  proved  that  in  the  year  1867  the 
prisoner  had  been  convicted  of  larceny. 

It  was  also  proved  that  he  had  received  the  goods 
which  were  the  subject  of  the  indictment,  and  that 
those  goods  were  stolen. 

I  told  the  jury  that  the  Legislature  must  be 
taken  to  have  intended  that  the  notice  should  have 
the  operation  which,  upon  the  face  of  it,  it  pur- 
ported to  have,  and  that  the  prisoner  ought  to  be 
deemed  to  have  known  such  goods  to  have  been 
stolen  until  he  proved  the  contrary. 

The  prisoner  was  not  defended  by  counsel,  but, 
entertaining  doubts  whether  the  above  direction 
was  right,  I  reserved  a  case  for  the  opinion  of  this 
court,  and  admitted  the  prisoner  to  bail. 

The  question  for  the  opinion  of  the  court  is 
whether  my  direction  to  the  jury  was  right. 

Habdinob  S.  Gitfard, 
Commissioner,  &c. 

No  counsel  appeared  on  either  side. 

Kbllt,  C.  B.— It  appears  that  the  learned  com- 
missioner in  directing  the  jury  as  he  did  acted  on 
an  erroneous  report  as  to  what  Keating,  J.  had 
ruled  in  a  similar  case.  We  think  that  the  statute 
does  not  give  the  notice  the  operation  that  the 
learned  commissioner  told  the  jury  it  had  given  to 
it,  and  that  the  conviction  must  be  quashed. 

Conviction  quashed, 
C0X7BT    OF    COMMON    PLBAB. 

Beported  by  M.  W.  McKbllab,  and  H.  H.  Hocanro. 

Eaqra.,  Barristeia-at-Law. 

7VsM%,  June  28, 1870. 

Austin  v,  Dowlino. 

County    Court  ^Jurisdiction^False  imprisonment-^ 
Malicious  proseeution^Severanoe  of  evidence. 

Plaintiff  sued  drfendant  in  a  County  Court  for  assault 
and  false  imprisonment.  In  his  plaint,  he  eoopress^ 
waived  any  right  or  cause  of  action  whatsoever  in  this 
or  any  otKer  court  for  any  slander,  libel,  of  malicious 
prosecution  arising  out  of  or  consequent  on  or  incident  to 
the  said  assault  andjalse  imprisonment.  At  the  trial 
some  of  the  evidence  given  was  such  as  only  to  support 
€m  action  for  malicious  prosecution.  There  was  at  the 
same  time  sufficient  evidence  to  support  an  action  for 
assault  and  false  imprisonment.  This  being  eo,  the  County 
Court  judge  nonsuited  the  plaintiff,  on  die  ground  thai 
he  could  not  sever  the  eviaence  that  would  support  an 
action  /or  malicious  prosecution  from  that  wmch  sup* 
ported  the  action  for  assault  and  false  imprisonmenL 

Held,  that  in  doing  so,  (As  County  Court  fudge  was  wrong. 

In  respect  of  a  wrongful  inqmsonment  by  a  purely 
ministerial  officer,  the  onbf  remedy  is  by  action  of 
false  imprisonment ;  when  the  impnsonment  is  ordered 
by  a  judicial  officer,  who  is  set  in  motion  without 

whom  it  was  taken  if  other  than  the  person  on  whose  pre- 
mlMs  it  was,  shall,  unless  previously  onaraed  with  receiving 
the  same  knowing  it  to  nave  be«i  atolen,  be  summoned 
within  three  days  before  a  justice  of  the  peace  or  other  com- 
petent magistrate  to  account  for  his  possession  of  such 
prm)erty,  and  such  justice  or  other  magistrate  shall  make 
such  order  respecting  the  dispossl  of  such  property  m  the 
justice  of  the  case  may  requfre  ;  and  it  shall  be  lawful  for 
any  chief  officer  of  police  to  give  such  authority  as  aforesaid 
in  the  following  cases :  First,  when  such  premises  are  at, 
or  have  been  within  eighteen  months  of,  the  time  of  sudi 
search  in  the  occupation  of  any  pers<m  who  hss  been  con- 
rioted  of  receiving  stolen  propeorty  or  of  harbouring  thieves. 
Seoondly,  when  such  premises  are  at  the  time  of  such 
search  in  the  occupation  of  any  person  who  has  been  con- 
ricted  of  any  offenoe  involving  nand  or  dishonesty,  snd 
punishable  I7  pensl  serritude  or  imprisonment.  And  it 
shsll  not  be  necessary  for  such  chief  officer  of  police  in  giving 
such  authority  to  specify  any  particular  properly,  but  he 
m»  give  such  authority  if  he  has  reason  to  believe  gene- 
ralrf  that  such  premises  are  being  mads  a  receptsde  for 
Btofan  goods. 


450 


BiAGISTBATEB'  OASES. 


C.P.] 


Austin  v.  Dowumo. 


rcp. 


reasonable  or  probabh  couse^  an  action  of  maUcuMs 
prosecution  is  the  only  remedy. 

This  was  ao  appeal  from  the  decision  of  the  jndge 
of  the  County  Coortat  Bristol.  The  parties  having 
differed,  the  Countj  Court  judge  settled  and  signed 
this  case. 

1.  This  action  came  on  for  hearing  before  Edward 
Lloyd,  Esq.,  Q.C.,  the  judge  of  this  court,  and  a 
jury,  on  the  80th  Nor.  1869. 

2.  The  particulars  of  demand  annexed  to  the 
plaint  note  were  as  follows : — 

The  pliJntiif  sues  the  defendant,  for  that  the  defendant, 
on  Monday,  the  13th  Sept.  1889,  aasMiHed  the  aaid  plaintiff, 
and  unlawzally  and  wrongfully,  and  without  reaeonable  or 
probable  caufle,  gave  him  into  the  coetody  of  a  policeman, 
upon  a  false  and  unfounded  charse  of  felony  (to  wit)  feloni- 
ously breaking  and  entering  mto  a  bedroom  at  Manor 
House,  in  the  oooupation  of  the  said  defendant,  and  oauaed 
him  to  be  conveyed  to  a  police  station  in  such  custody,  and 
^en  and  there  to  be  imprisoned  for  a  long  space  of  time  (to 
wit)  eighteen  hours,  whereby  the  plaintiff  nas  been  much 
damaged.  And  the  plaintiff  claims  501.  T^e  notice  that 
the  plaintiff  eznressly  waives  any  right  or  cause  of  action 
whatsoever  in  this  or  any  other  court  for  any  slander,  libel, 
or  malicious  prosecution,  or  other  action  in  the  nature  of 
libel,  slander,  or  malicious  prosecution  arising  out  of,  con* 
sequent  upon  or  incident  to  the  said  assault  and  false  im- 
prisonment. 

8.  The  plaintiff  about  eighteen  months  sihoe 
came  to  lodge  at  the  heuse  of  the  defendant.  In 
Sept.  1869  a  considerable  sum  of  money  was  due 
from  the  plaintiff  to  the  defendant  for  board  and 
lodging;  and  on  the  9th  Sept.  1869  the  plaintiff 
was  served  with  a  writ  from  the  Court  of  Queen's 
Bench  at  the  suit  of  the  defendant  for  90^.  8«.  4(/. 
and  that  amount  and  costs  have  been  paid,  but  on 
the  18th  Sept.,  when  the  plaintiff  quitted  the  lodg- 
ings, there  was  due  from  him  to  the  plaintiff  for 
board  and  lodgings  a  further  sum  of  8^  15s. 

4.  On  the  1 1th  Sept.  the  plaintiff  found  on  return- 
ing to  his  lodgings  in  the  eyening  of  that  day,  that 
the  drawers  in  his  bedroom  had  been  emptied,  and 
his  private  cupboards  and  the  contents  removed 
from  his  bedroom. 

5.  The  plaintiff,  on  the  18th  Sept.  went  to  the 
Clifton  police  station,  and  requested  the  inspector 
of  police  to  allow  a  constable  to  accompany  him  to 
the  defendant's  house,  in  order  that  he  might  pos- 
sess himself  of  his  property  which  had  been  removed 
as  aforesaid  without  a  breach  of  the  peace.  A  ser 
geant  of  police  was  sent  by  the  inspector  with  the 
plaintiff. 

6.  Upon  the  arrival  of  the  plaintiff  and  the  police 
sergeant  at  the  defiendant's  house  the  plaintiff 
demanded  his  property  of  the  defendant's  wife,  the 
defendant  himself  being  absent,  and  was  refused. 

7.  The  plaintiff  thereupon  went  upstairs,  the  police- 
sergeant,  declining  to  accompany  him,  and  with  his 
shoulder  and  a  screw  driver,  having  also  a  hammer 
which  he  did  not  use,  broke  open  the  door  of  a  bed- 
room in  the  defendant's  house,  which  was  occupied 
by  another  lodger. 

8.  On  coming  downstairs  the  defendant's  wife,  at 
the  instance  of  Mr.  Alman,  the  defendant's  attorney, 
gave  the  plaintiff  in  charge  for  felony  for  breaking 
<^en  the  door,  and  the  plaintiff  was  thereupon  taken 
into  custody  by  the  police-sergeant,  and  walked 
With  him  to  the  Clifton  police  station. 

9.  After  their  arrival  at  the  station,  and  when 
the  nature  of  the  charge,  and  the  circumstances  out 
of  which  it  arose  were  stated,  the  inspector  of  the 
police  disclaimed  all  responsibility  in  respect  of  the 
charge,  and  would  not  have  acted  or  detained  the 
plaintiff  in  custody  unless  the  charge  of  felony  hsd 
been  distinctly  made  by,  or  on  the  behalf  of  the 
defendant  who  was  then  present,  and  unless  the 
defendant  had  signed  the  charge  sheet  whereby  the 
plaintiff  was  charged  with  feloniously  breaking  and 
entering  into  a  bedroom  in  the  defendsjit's  house. 
The  charge  sheet  containing  this  allegation  was 
accordiDgly  aigned  by  the  defendant 


10.  The  defendant  did  not,  nor  did  anyone  on  his 
behalf,  require  that  the  plaintiff  should  be  locked 
UT>,  but  after  the  aforesaid  charge  had  been  made, 
and  the  charge-sheet  signed  by  the  defendant,  the 
police,  of  their  own  motion  and  in  the  usual  ooone, 
the  case  being  one  of  alleged  felony,  locked  up  the 
plaintiff  and  refused  to  accept  bail,  as  being  beyond 
their  competence,  for  the  plaintiff's  appearance 
before  the  magistrates  on  the  following  morning 

1 1.  The  plaintiff  was  then  locked  up  through  the 
night,  and  on  the  14th  September  h»  was  brought 
before  the  magistrates  by  and  in  the  custody  of  the 
police  upon  the  charge  of  felony  aforesaid ;  but  od 
the  statement  of  the  case  on  the  part  of  the  defen- 
dant the  magistrates  dismissed  the  charge,  and 
ordered  the  plaintiff  to  be  and  he  was  accordingly 
discharged. 

12.  The  plaintiff  was  in  the  custody  of  the  police 
previously  to  t  he  charge-sheet  being  signed  by  th« 
defendant  as  aforesaid  for  about  half-an-hour,  and 
the  residue  of  the  plaintiff's  imprisonment,  seven- 
teen hours  and  a  half,  was  subsequent  to  the  sign- 
ing of  the  charge-sheet. 

18.  The  plaintiff's  case  being  dosed,  Bilr.  Bogen, 
counsel  for  the  defendant,  referring  to  sect.  58  of 
9  &  10  Vict,  c  95,  asked  the  learned  judge  to  non- 
suit the  plaintiff  upon  the  ground  that  the  plaintiifi 
case  was  a  case  of  malicious  prosecution,  and  thst 
even  if  there  was  any  evidence  which  would  support 
an  action  for  false  Imprisonment  the  learned  judge 
could  not  properly  sever  the  evidence  that  suppoctad 
an  action  for  false  imprisonment  from  the  evidence 
which  supported  a  case  for  malicious  prosecution. 

14.  The  learned  judge,  after  hearing  Mr.  Norm, 
counsel  for  the  plaintiff,  nonsuited  the  plaintiff  npon 
the  ground  that  the  evidence  which  had  been  pro- 
duct disclosed  and  supported  a  case  of  malidoai 
prosecution,  and  held  that  he  therefore  had  no 
jurisdiction. 

15.  The  learned  judge  also  ruled,  that  aithoogh 
there  was  evidence  in  support  of  a  case  of  fslse 
imprisonment  in  that  the  plaintiff  was  given  into 
the  custody  of  the  sergeant  of  the  police  by  the 
defendant's  wife,  and  so  continued  in  the  custody  d 
the  police  up  to  the  time  when  the  charge  sheet  vss 
signed  by  the  defenduit,  yet  that  he  ought  not, 
having  regard  to  the  particulars  of  demand,  and  at 
the  jury  had  heard  all  the  evidence,  and  as  the  im- 
prisonment before  and  the  imprisonment  after  the 
charge  sheet  was  signed  were  substantially  parts  of 
one,  and  the  same  continuous  transaction  to  sever 
the  evidence  which  supported  a  case  of  false  im- 
prisonment from  the  evidence  whieh  supported  a 
case  of  malicious  prosecudon. 

The  plaintiff  has  appealed  from  the  before- 
mentioned  judgment  of  nonsuit  on  the  following 
grounds  :— 

1.  That  the  judge  was  wrong  in  point  of  law  in 
holding  that  he  had  no  jurisdiction  to  hear  or  try 
the  said  cause,  for  that  on  the  contrary  he  had 
cognisance  thereof  wholly  or  in  part  as  being  in 
fact  and  in  law  an  action  for  false  imprisonment 
only. 

2.  For  that  the  judge  was  wrong  in  point  of  lav 
in  withdrawing  the  said  cause  from  the  considera- 
tion of  the  jury,  and  ordering  a  judgment  ol  nonsuit 
to  be  entered. 

The  parties  having  disagreed,  the  judge  has 
settled  and  signed  this  case. 

Norris  for  plaintiff . — ^The  nonsuit  was  wrong. 
There  was  sufficient  evidence  of  false  ImpriaoBmeaL 
In  Grinkam  v.  WiUey,  28  L.  J.  ^2,  Ex^  all  tfaedefeo- 
danU  did  was  to  sign  the  charge  sheet ;  here  dw 
defendant's  wife  had  the  plaintifF  conveyed  to  the 
station,  and  to(^  on  hers^  the  responailnlity  of 
signing  the  charge  sheet,  after  being  warned  by 
,  the  p(2ioe  that  they  took  no  xesponnhili^  in  the 
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nutter.  There  is  an  essential  difference  between  a 
ftlse  imprisonment  and  a  malicious  prosecution: 
(see  Sutton  y.  Johntion,  1  Term  Rep.  at  p.  544.)  In 
Qb'iwrf  T.  Savaff€t  25  L.  J.  85,  Q.  B.,  the  facts  were 
like  the  present  case,  and  the  judge  was  held  right 
in  hearing  and  deciding  the  case.  It  is  unneces- 
•arjr  to  allege  malice  in  an  action  for  false  impri- 
lonment:  (^Brandt  v.  Craddockj  27  L.  J.  314,  Ex.) 
In  Jones  r,  Currty,  20  L.  J.  438,  Q.  B.,  malice  was 
expressly  alleged,  whereas  here  we  expressly  re- 
noonce  any  right  of  action  on  that  head. 

Arundel  iZb^ert.— The  County  C'Ourt  judge  was 
right  It  was  impossible  to  fairly  serer  the 
eTidence.  Signing  the  charge  sheet  is  the  com- 
meDcement  of  a  prosecution  for  felony.  This,  then, 
is  really  an  action  for  malicious  prosecution,  though 
broagbt  as  an  action  of  false  imprisonment.  On 
the  authority  of  Hunt  t.  North  Staffordshire  Railway 
Company^  2  H.  &  N.  451,  the  learned  judge  was  right 
in  nonsuiting  the  plainUff. 

WiLLsa,  J. — It  is  perfectly  clear  in  this  case  that 
there  was  some  evidence  of  a  false  imprisonment, 
i.  c,  an  imprisonment  without  justification.    The 
defendant's  wife  took  it  into  her  head  to  give  the 
plaintiff  into  custody  on  a  charge  of  felony,  because 
he  broke  into  her  loidger's  room.    In  doing  so  she 
was  plainly  wrong.    The  plaintiff  clearly  had  no 
felonious  intent    He  thought  that  the  defendant 
had  put  his  goods  into  this  room,  and  a  man  may 
kwfully  enter  the  land  of  another  to  take  his 
goods  which  that  other  has  put  on  his  land.    The 
defendant's    wife,    having    wrongfully    given    the 
pUintiff  into  custody,  the  plaintiff  was  taken  to 
the  police  station,  where  he  would  not  have  been 
detained  without  the  subsequent  act  of  the  defen- 
dant's wife.    If  all  that  the  defendant's  wife  had 
done  had  been  to  sign  the  charge  sheet,  that,  accord- 
ing to  the  decision  of  the  Court  of  Exchequer  in 
Grinham  y.  WiUey^  would  not  have  amounted  to  a 
direction  to  the  police  to   imprison   the    person 
charged,  it  would  only  have  been  equivalent  to 
making  a  charge  against  a  person  whom  the  police 
had  already  in  tbdr  custody.    But  it  is  found  in  the 
case  that,  although  the  defendant's  wife  gave  no 
express  direction  to  the  police,  she  was  made  aware 
by  the  police  that  they  would  have  nothing  more 
to  do  with  the  detention  except  on  her  responsi- 
bility.   Under  these  circumstances,  the  defendant's 
wife  signed  the  charge-sheet  with  the  full  know- 
ledge that,  except  for  her  doing  so,  the  plaintiff 
would  not  have  been  kept  in  custody.    She  thus  did 
an  act  which  caused  the  plaintiff  to  be  kept  in 
costody.    The  plaintiff  was  so  kept  in  custody  on 
a  charge  of  felony,  when  according  to  the  case  of 
Patridk   y.  CoUrtde,  8  M.  &  W.  483,  he  was  not 
even  guilty  of  trespass,  if  the  defendant  had  placed 
his  goods  in  this  room.    How  long  did  that  im- 
prisonment last  ?    It  lasted  so  long  as  the  plaintiff 
was  in  the  custody  of  the  purely  ministerial  officer, 
that  is  to  say  of  the  policeman.    He  was  kept  in 
that  custody  until  he  was  brought  before  a  judicial 
officer,  which  judicial  officer  discharged  him.    Up 
to  that  time  he  was  falsely  imprisoned,  and  it  was 
not  nntU  brought  before  Uie  judicial  officer,  that  the 
mahcioas  prosecution  could  be  said  to  have  com- 
menced.   A  midicious  prosecution  means  a  pro- 
secution before  a  ju(ticial  officer  without  reasonable 
and  probable  cause.     The  distinction  between  a 
malicious  prosecution  and  a  false  imprisonment  is 
well  shown  bv  those  cases,  in  which  the  parties  are 
before  a  magistrate,  and  one  makes  a  charge  against 
the  other,  when  the  magistrate  may  order  the  party 
charged  to  be  kept  in  custody  until  the  charge  can 
be  investigated.    In  such  a  case  there  is  no  false 
imprisonment,  because  the  imprisonment  is  the  act 
of  a  judicial  officer.     Although  in  such  a  case 


one  consequence  of  the  prosecutor's  conduct  is  to 
have  the  party  imprisoned,  yet  that  is  not  the  direct 
consequence,  because  there  is  interposed  the  act  of 
a  judicial  officer,  who  decides  whether  it  is  necessary 
to  order  imprisonment  with  a  view  to  legal  pro- 
ceedings« being  taken.  Thus  there  is  a  clear  dis- 
tinction between  imprisonment  by  a  ministerial 
officer  and  imprisonment  by  a  judicial  officer ; 
and  it  is  fallacious  to  inquire  whether  one  is 
separate  from  the  other  until  we  are  shown 
some  inevitable  and  necessary  connection  between 
the  two.  A  case  similar  to  the  present  might 
well  occur  in  a  Superior  Court.  A  person  might 
be  arrested,  taken  in  custody  througn  the  streets, 
detained  in  prison,  and  then  brought  before  a  magis- 
trate who  discharges  him.  He  might  elect  to  sue 
in  respect  of  the  false  imprisonment  only.  In  such 
a  case  it  would  not  be  necessary  to  inquire  into  the 
proceedings  before  the  magistrate.  The  judge  would 
have  to  tell  the  jury  to  give  damages  only  in  re- 
spect of  what  was  complained  of  and  not  in  respect 
of  that  part  of  the  proceedings  which  came  under 
the  cognizance  of  the  magistrate.  What  was  it 
then  that  the  judge  did  in  this  case?  He  decided 
that  there  was  evidence  of  false  imprisonment,  but, 
as  there  was  evidenoe  also  that  would  support  an 
action  for  malicious  prosecution,  he  refused  to  sever 
the  evidence.  I  am  of  opinion  that  the  former  part 
of  his  ruling  was  right,  but  the  latter  part  was 
wrong.  The  learned  judge  appears  to  have  thought 
that  the  malicious  prosecution  commenced  at  the 
moment  of  signing  the  charge  sheet.  There  he  was 
wrong,  as  the  proceedings  were  then  only  before  the 
ministerial  officer,  and  until  the  proceedings  came 
before  the  judicial  officer,  there  was  no  malicious 
prosecution.  The  learned  judge  ought  to  have 
warned  the  jury  that  they  had  nothing  to  do  with 
the  proceedings  after  they  came  before  the  magis- 
trate, and  he  ought  to  have  excluded  the  evidenoe 
given  of  those  proceedings.  On  these  grounds,  I 
think,  there  must  be  a  new  triaL 

Eeahno,  J.— I  entirely  concur. 

M.  Smith,  J.— >I  also  am  of  the  same  opinion. 
The  plaint  was  dearly  for  false  imprisonment.  It 
states  that  the  defendant  assaulted  the  plaintiff,  and 
gave  him  into  custody.  No  doubt  it  alleges  that 
this  was  done  without  reasonable  and  probable 
cause,  but  that  does  not  convert  the  false  imprison- 
ment into  a  malicious  prosecution.  All  causes  of 
action  in  respect  of  such  prosecution  are  expressly 
disclaimed.  There  is  nothing  in  the  plaint  to  show 
that  the  judge  had  no  jurisdiction  to  try  the  case,  and 
the  judge  was  not  justified  in  withdrawing  it  from 
the  jury,  merely  because  some  of  the  evidence  given 
might  have  supported  an  action  for  malicious  pro- 
secution. There  was  clear  evidenoe  of  false  im- 
prisonment, altogether  dlstinot  from  that  of  ma- 
licious prosecution.  The  case  of  HwU  v.  North 
StafforMire  Railway  Conq)any^  is  clearly  distinguish- 
able. There,  as  was  stated  by  Martin,  fi.,  **  the  only 
action  that  could  be  maintained  by  the  plaintiff  is 
for  a  malicious  prosecution.**  Bramwell,  B.,  sdso 
said  "  the  pUint  is  either  a  plaint  for  a  malicious 
prosecution,  or  nothing :  therefore  it  must  be  taken 
to  be  a  plaint  for  a  malicious  prosecution."  There 
there  was  no  evidenoe  of  false  imprisonuMnt,  but 
only  of  a  malicious  prosecution.  On  these  grounds, 
I  think  that  the  jtidge  of  the  County  C<Hirt  was 
wrong,  and  that  there  must  be  a  new  mal, 

Ntw  trial  ordend. 

AtXoniBy  for  plaintiff,  J,  J.  Darky,  agent  for 
C&fUm  and  A/oss&y,  Bristol 

Attorneys  for  defendant,  Siockm  and  Jupp,  for 
ilAnon,  BristoL 
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00T7BT  OF   aXJEEN'S  BENCH. 

Beported  by  T.  W.  SAinrDCBs  and  J.  Bbokxt.  "Emscb^ 
Bairiaten-at-Law. 

WedtuBday,  June  8,  1870. 

(Before  Mbllob,  J.,  and  Pioott,  B.  (o.) 

HiGonis  (app.),  v,  Thb  Guabdiahs  of  thb  Poob 

OF  THB  NOBTHWIOH  UbIOH  (respB.) 

Nuigcmce — Smoke— Order  to  abate  —  Disobedience — 
Evidence—Limitation  of  proceedings-^\%  ff  19  Vtct, 
c.  121,  te.  13,  U  ;  29  ^  30  Vict.  c.  90,  e.  19  ;  U  ^ 
12  Vict,  c.  43,  8.  11. 

Upon  <m  information  against  the  appellant  for  a 
nuisanee  through  a  chimney  sending  forth  black  smoker 
an  order  was  made  on  the  20th  July  1868,  that  unthin 
two  months  he  should  make  such  alterations  in  the  said 
cAtmn«t^  j*c.,  so  as  to  consume  the  smoke  arising  there' 
from.  The  appellant  thereupon  made  certain  alterations 
and  the  smoke  ceased  to  issue  until  the  ith  of  the  fol- 
lowing February y  when  for  a  certain  limited  period  an 
that  day  and  following  days  it  again  issued.  In  the 
following  July  an  information  was  laid  for  disobedience 
to  the  said  order.  No  eoidence  was  given  as  to  the 
cause  of  the  issuing  of  the  smoke^  ana  the  justices  con' 
victed  the  appellant. 

Held,  ftrst^  that  there  was  evidence  justifying  the  con- 
viction ;  secondly,  that  as  the  ituisance  was  a  conttnu- 
iug  one  the  11  th  section  of  the  II  fcl2  Vict,  c  43  did 
not  apply. 

This  was  a  caae  stated  by  Justices  for  the  County 
of  Chester  under  20  &  21  Vict,  c  43,  on  the  appli- 
cation of  the  appellant  as  follows :— On  the  20th  of 
July,  1868,  an  order  was  made  on  the  appellant  by 
the  Hon.  Arthur  Lascelles  and  Samuel  Woodhouse^ 
Esq.,  two  of  Her  Majesty's  justices  of  the  peace  in 
and  for  the  said  coaoty  of  Chester,  at  a  petty 
sessions  holden  in  and  for  the  said  county,  at 
Oakman,  of  which  a  copy  marked  A.  is  hereunto 
annexed. 

At  a  petty  sessions  holden  at  Oakman  aforesaid, 
on  the  28th  of  June,  1869,  a  summons,  of  which  a 
copy  marked  B.  is  hereto  annexed,  was  granted  upon 
an  information  laid  on  the  22nd  of  June,  1869,  by 
the  respondents  against  the  appellant,  was  heard  and 
determined  by  us,  and  upon  such  hearing  the  ap- 
pellant was  conyicted  by  us  of  the  offence  stated  in 
the  said  summons,  and  we  adjudged  him  to  pay  a 
penalty  of  4/.  lOs.,  and  to  pay  to  the  respondents  the 
sum  of  9s.  6ci  for  their  costs. 

The  following  facts  were  either  proTed  before  us 
or  admitted  by  both  parties.  That  black  smoke 
of  great  volume  issued  from  the  chimney  mentioned 
in  die  said  order  on  the  dates  and  for  the  periods 
following,  Tiz. :— 1869 :  Feb.  4,  26  min. ;  Feb.  22, 
26  min.;  March  4,  21  min.;  March  8,  23  min., 
86  min.,  23  min.;  March  10,  26  min.,  24  min., 
12  min. ;  April  1,  10  min. ;  April  18,  28  min., 
29  min.,  16  min. ;  May  18, 16  min. ;  June  4, 12  min. 
ThtX  the  manufacture  of  salt  carried  on  at  the 
appellant's  works  on  which  the  chimney  mentioned 
in  the  order  consists  in  the  evaporation  of  brine 
pumped  from  natural  springs  into  large  metal 
evaporating  pans  heated  by  coal  furnaces,  and  that 
the  smoke  from  nineteen  furnaces  entered  this 
chimney. 

That  furnace  and  flues  used  in  evaporating  brine, 
constructed  on  a  principle  known  as  Hogarth's 
principle,  so  far  as  the  information  of  the  persons 
who  have  studied  the  peculiarities  of  the  manufac- 
tures of  salt  extends,  are,  if  carefully  attended  to  by 
the  person  having  the  charge  of  them,  among  those 
best  adapted  for  consuming  smoke  arising  from  com- 

(a)  Buon  Pigott  sat  porsoant  to  the  prorisions  of  the 
38  Tiot.  c.  6;  s.  4. 


bustibles  used  therein.  That  since  the  said  order, 
dated  the  20th  July,  1868,  the  appelant  had  coo- 
structed  all  the  furnaces  of  his  works  upon  the 
plan  known  as  Hogarth's  principle,  and  it  was 
proved  by  the  manager  of  the  appellant's  works  and 
one  of  his  bricklayers  that  the  plan  had  been 
adopted  in  all  its  details. 

That  the  respondent's  inspectors  at  the  time  the 
observations  hereinbefore  mentioned  were  made  did 
not  enter  the  manufactory  of  the  appellant,  or  tdu 
any  steps  whatsoever  for  the  purpose  of  asoertaining 
whether  the  black  smoke  complained  of  was  occa- 
sioned by  the  careless  firing  of  the  furnaces  erected 
by  the  appellant  on  Hogarth's  principle,  nor  for  any 
other  purpose. 

That  the  appellant's  works  had  been  carried  on 
for  forty  years,  and  that  during  that  period  there 
had  been  no  increase  in  the  smoke,  but  that  it  had 
since  the  adoption  of  Hogarth's  principle  at  the 
works  been  considerably  decreased. 

It  was  contended  on  the  part  of  the  appellant  diat 
there  was  no  evidence  of  nuisance  given  by  the 
respondent,  for  that  the  mere  fact* of  black  smoke 
issuing  for  a  certain  time  from  the  said  chimnej 
did  not  itself  prove  the  existence  of  a  niiisanoe 
within  the  19th  section  of  the  Sanitary  Act,  1866. 
That  the  manufactory  having  been  in  existence  for 
so  many  years,  and  the  smoke  having  of  late  rather 
diminished  than  increased,  the  subject  of  the  com- 
plaint was  not  within  sect.  19  of  the  Sanitary  Ad 
1866,  or  within  any  Nuisance  Removal  Acts.  Tbtt 
the  appellant  had  fully  complied  with  the  ordo, 
which  is  a  structural  one,  by  making  the  moit 
approved  alterations  in  all  the  furnaces,  and  that  si 
the  furnaces  were  so  constructed,  the  nuisance,  if 
any,  did  not  arise  by  his  act,  default,  or  sufferance, 
and  that  the  inspector  of  nuisances  not  haTiaf 
taken  any  steps  to  ascertain  the  person  by  whose 
act,  default,  or  sufferance  the  nuisanoe  arose,  or 
continued,  proceedings  could  not  be  institated 
against  the  appellant,  the  owner,  or  occupier  of  the 
works ;  that  we,  the  said  justices,  had  no  juris- 
diction to  hear  the  said  summons,  upon  the  groood 
that  as  by  the  sUtute  11  &  12  Vict.  c.  43,  s.  11, 
it  is  enacted  that  in  all  cases  where  no  time  it 
already  or  shall  hereafter  be  specially  limited  for 
making  any  such  complaint,  or  laying  any  such  infor- 
mation in  the  Act  or  Acts  of  Parliament  relating 
to  each  particular  case,  such  complamt  shall  be 
made,  or  such  information  shall  be  had  within  six 
calendar  months  from  the  time  when  the  matter  of 
such  complaint  or  information  respectively  arose^ 
and  as  upwards  of  six  calendar  months  had  elapsed 
since  the  expiration  of  the  period  of  two  months 
mentioned  in  the  said  order  of  the  20th  July  1868, 
before  the  date  of  the  laying  of  the  information 
upon  which  the  said  summons  of  the  22nd  June, 
1869,  was  granted,  we  had  no  power  to  hear  and 
determine  the  said  summons  or  to  adjudicate 
thereon. 

It  was  contended  on  the  part  of  the  respondent! 
that  the  first,  second,  and  third  contentions  of  the 
appellant  were  quite  beside  the  question,  which 
simply  was  whether  the  appellant  had  used  due  dili- 
gence to  carry  out  the  said  order,  and  that  the  fact  of 
black  smoke  issuing  in  large  volume  out  of  the 
chimney  mentioned  in  the  order  on  the  days  and 
for  the  periods  proved  by  the  respondents'  wit- 
nesses, subsequently  to  die  time  limited  by  the 
order  for  the  appellant  to  abate  the  nuisance,  was 
conclusive  evidence  that  the  appelluit  had  not 
used  due  diligence  to  carry  out  the  said  order,  and 
that  it  was  not  necessary  for  the  respondents'  in- 
spectors to  ascertain,  before  laying  an  information 
against  the  appellant  for  not  obeying  the  said  order, 
whether  such  black  smoke  aroee  Jhrom  the  negligent 
firing  by  the  afmellant's  workmen  of  furnaces  con- 
structed upon  Hogarth's  principle.    And  as  to  the 
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foarth  contentloD  of  the  appellant,  it  was  contended 
on  the  part  of  the  respondents  that  the  information 
was  laid  in  proper  time. 

We,  the  said  joaticeB,  however,  being  of  opinion 
that  the  objections  raised  in  tJiis  matter  are  not 
good  in  law,  gare  our  determination  against  the 
appellant  in  manner  before  stated. 

The  questions  of  law  upon  which  this  case  is 
stated  for  the  opinion  of  the  Court  therefore  are : 
First,  whether  the  eyidenoe  do  justify  us  in  find- 
ing that  the  appellant  had  not  obeyed  the  said 
order  of  the  20th  July  1868,  and  had  failed  to 
satisfy  us  that  he  had  used  due  diligence  to  carry 
out  the  said  order.  Secondly,  whether  the  appellant 
had  gained  such  a  prescriptive  right  to  carry  on 
his  works  as  to  render  him  not  liable  to  the  pro- 
visions of  the  Nuisances  Removal  Act.  Thirdly, 
whether  the  appellant,  being  the  owner  and  occupier 
of  the  said  works,  and  having  made  such  alterations 
in  the  structure  of  his  premises  and  flues  as  above- 
stated,  was  the  proper  person  to  be  summoned  for 
non-compliance  with  the  said  order  of  iJie  20th  July 
1868.  Fourthly,  whether  our  jurisdiction  is  ousted 
by  the  operation  of  the  statute  11  &  12  Vict,  c  43, 
s.  11,  under  the  circumstances  above  stated. 

If  this  honourable  Court  shaU  find  upon  the  said 
acts  that  we  were  right  in  our  judgment,  then  the 
said  conviction  is  to  stand,  otherwise  Uie  conviction 
is  to  be  quashed. 

Order  '*A"  recited  that  <<  Whereas  Thomas 
Higgin,  the  owner  or  occupier  within  the  meaning 
of  the  said  Nuisance  Removal  Acts,  hath  this  day 
appeared  before  us,  the  undersigned,  being  two  of 
Her  Majesty's  justices  in  and  for  the  county  afore- 
said and  sitting  in  petty  session  at  our  usual  place 
of  meeting  to  answer  the  matter  of  the  said  com- 
plaint,** and  proceeded :  **  Now  upon  proof  here  had 
before  us  that  the  nuisance  as  complained  of  doth 
exist  on  the  said  premises  and  that  the  same  is  caused 
by  the  act  or  default  of  the  owner  or  occupier  of  the 
said  premises.  We,  in  pursuance  of  the  said  acts,  do 
Older  the  said  Thomas  Higgin,  the  owner  or  occupier, 
within  two  months  from  the  date  of  this  order  to 
make  such  alterations  on  the  said  chimney,  furnaces, 
floes,  and  other  appurtenances  therein,  so  as  to  con- 
sume the  smoke  arismg  therefrom  and  so  that  the 
same  shall  no  longer  be  a  nuisance.  And,  if  the 
above  order  for  abatement  be  not  complied  with, 
then  we  do  authorise  and  require  you  the  said 
Guardians  of  the  Poor  of  the  Northwich  Union 
aforesaid  from  time  to  time  to  enter  upon  the  said 
premises  and  to  do  all  such  works,  matters,  and 
things  as  may  be  necessary  for  carrying  this  order 
into  full  execution  according  to  the  acts  aforesaid." 

Order  B.,  made  on  June  22,  recited  the  making  of 
order  A.,  and  that  the  said  order  was  not  obeyed  by 
the  appellant  for  the  space  of  (to  wit)  182  days 
after  the  expiration  of  two  months  from  the  service 
thereof,  contrary  to  the  Act,  and  commanded  him  to 
appear  before  the  justices  on  the  28th  June,  to 
answer  to  the  said  information  and  to  be  further 
dealt  with  according  to  Law. 

By  sect.  18  of  the  18  &  19  Vict.  c.  121  (The  Nui- 
sances Removal  Act  for  England,  1855)  powers  are 
given  to  justices  to  order  the  removal  and  abate- 
ment of  certain  nuisances ;  and  by  sect.  14  it  is  en- 
acted that^- 


•I 


Anj  penon  not  obeying  the  said  order  for  abatement 
ahall.  If  he  fill  to  satiefy  the  justices  that  he  haa  used  all 
doe  dUigenoe  to  carry  out  such  order,  be  liable  for  every 
■adi  offence  to  a  penalty  of  not  more  than  ten  Bhillings  per 
day  dnrfaig  bis  de&ult ;  and  any  person  knowingly  and  wil- 
fully acting  contrary  to  the  said  order  of  prohibition  shall 
be  mble  for  erery  such  offence  to  a  penally  not  exceeding 
twenty  shillings  per  day  during  such  oontnury  action,"  ko. 

By  the  29  &  30  Vict,  c  90  (The  Sanitary  Act 
1860)  it  is  enacted  by  sect.  19  that  the  word 
**  nuisance  *'  shall  include  *'  any  chimney  (not  being 
the  chimney  of  a  private  dwelling-house)  sending 


forth  black  smoke  in  such  quantity  as  to  be  a 
nuisance." 

By  the  second  proviso  in  the  said  section  it  is 
enacted  that  where  a  person  is  summoned  before 
the  justices  in  respect  of  a  nuisance  arising  from  a 
fireplace  or  furnace  which  does  not  consume  the 
smoke  arising  from  the  combustible  used  in  such 
fireplace  or  furnace,  the  justices  may  hold  that  no 
nuisance  is  created  within  the  meaning  of  this  Act, 
and  dismiss  the  complaint  if  they  are  satisfied  that 
such  fireplace  or  furnace  is  constructed  in  such 
manner  as  to  consume  as  far  as  practicable,  having 
regard  to  the  nature  of  the  manufacture  or  trade, 
all  smoke  arising  therefrom,  and  that  such  fireplace 
or  furnace  has  been  carefully  attended  to  by  the 
person  having  the  charge  thereof. 

By  sect.  12  of   the    18  &   19  Vict,  c  121  (the 

Nuisances  Removal  Act  for  England   1855)  it  is 

enacted  by  sect.  12  that — 

In  any  case  where  a  nuisance  is  so  ascertained  by  the 
local  authority  to  exist,  or  where  the  nuisance  in  their 
oirfnion  did  exist  at  the  time  when  the  notioe  was  givm,  and 
although  the  same  may  have  been  since  remoyed  or  dis- 
continued,  is  in  their  opinion  likely  to  recur  or  to  be 
repeated  on  the  same  premises,  or  any  nart  thereof,  they 
shall  cause  complaint  thereof  to  be  maoe  oefore  a  jusnce  en 
the  peace,  and  such  justice  shall  thereupon  issue  a  sum- 
mons requiring  the  person  by  whose  act  demult,  permission, 
or  suflorance,  the  nuisance  arises  or  continuee,  or  if  such 
person  cannot  be  found  or  asoartained,  the  owner  or  ooon- 
pier  of  the  premises  on  which  the  nuisance  arises  to  appear 
oefore  any  two  justices  in  petty  sessions  assembled,  attneir 
usual  place  of  meeting,  who  shall  proceed  to  inquire  into 
the  said  complaint ;  and  if  it  be  proyed  to  their  satisfac- 
tion that  the  nuisance  exists,  or  did  exist  at  the  time  when 
the  notioe  was  givm,  or  if  removed  or  discontinued  since 
the  notice  was  glyen,  that  it  is  likely  to  recur  or  to  be  re> 
peated,  the  justices  shall  make  an  order  in  writing  under 
their  hands  and  seals  on  such  person,  owner,  or  occupier, 
for  the  abatement  or  discontinuance  and  prombition  of  the 
nuisance  as  hereinafter  mentioned,  and  snail  also  make  an 
order  for  the  payment  of  all  costs  incurred  up  to  the  time 
of  hearing  or  making  the  order  for  abatement  or  discon- 
tinuance, or  prohibition  of  the  nmisance. 

By  the  11  &  12  Vict,  c  42  (Jervis*s  Act)  it  is 

enacted  by  sect.  11  : 

That  in  all  cases  where  no  time  is  already  or  shall  here- 
after be  specially  limited  for  making  any  such  complaint, 
or  laying  any  such  information  in  the  Act  or  Acts  m  Par- 
liament relating  to  each  particular  case,  such  complaint 
shall  be  made,  and  such  information  riiall  be  laid  within 
six  calendar  months  from  the  time  when  the  matter  of  such 
complaint  or  information  req^eotively  arose. 

jB^/isappeared  for  the  appellant.— The  justices  had 
no  jurisdiction  to  convict,  inasmuch  as  more  than  six 
calendar  months  had  elapsed  since  the  expiration  of 
the  two  months  named  in  the  order  of  the  20th  of 
July,  1868,  and  the  laying  of  the  information,  which 
is  the  Umit  as  provided  by  the  11  &  12  Vict.  c.  48, 
8.  11  This,  if  any,  is  a  new  ofifenoe,  and  there 
should  have  been  a  summons  founded  upon  it. 
[Mbllob,  J. :  You  contend  that  the  present  con- 
viction being  for  disobeying  the  order  of  the  20th 
July,  1868,  there  ought  to  have  been  an  information 
as  for  a  fresh  ofifence.)  Yes,  and  the  summons 
should  have  been  issued  within  six  months  of  the 
first  order,  whereas  it  was  not  issued  until  the 
month  of  July  in  the  following  year,  f Mbllob,  J. : 
But  the  information  is  based  upon  the  disobedience  to 
the  order.]  The  appellant  also  had  resorted  to  the 
best  plan  for  obviating  the  nuisance  by  the  adoption 
of  Hogarth's  principle,  and  the  respondent  did  not 
show  that  the  order  had  been  disobeyed.  The 
issuing  of  black  smoke  at  certain  times  is  quite  con- 
sistent with  the  order  being  obeyed.  All  went  well 
until  the  4th  of  February,  after  the  order  had  been 
made.  The  appellant  did  all  that  it  was  possible  for 
him  to  do,  and  there  was  nothing  to  show  that  the 
black  smoke  did  not  issue  merely  by  accident.  If 
there  was  any  nuisance,  the  proceedings  should  have 
been  taken  against  the  person  actually  causing  it. 
The  proviso  in  the  19th  section  provides  for  the  pro* 
tection  of  the  party  where  the  fireplace  or  furnace 
is  constructed  in  such  manner  as  to  consume  as  fax 
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as  practicable,  having  regard  to  the  nature  of  the 
manufacture  or  trade,  all  smoke  arising  ther^rom, 
and  the  evidence  shows  that  that  was  done  here.  If 
the  smoke  was  occasioned  by  the  neglect  of  the  per- 
son attending  to  the  fire  place,  he  is  the  person 
against  whom  the  proceedings  should  have  been 
taken.  The  owner  is  only  liable  for  neglect  of  con- 
struction ;  it  is  the  servant  who  is  liable  for  neglect 
of  the  nature  of  inattention.  [Mbllob,  J.:  The  par- 
ties ask  us,  as  a  matter  of  law,  whether  there  was 
any  evidence  that  the  appellant  had  disobeyed  the 
order.  Pioott,  B.  :  Ought  not  the  appellant  to  have 
accounted  for  the  smoke  escaping?]  lliere  was 
evidence  that  the  order  had  been  complied  with. 
[Mbllox,  J.:  There  was  certainly  evidence  that  he 
had  adopted  the  best  apparatus,  but  that  only  car- 
ried his  case  a  certain  length.]  It  was  clear  that 
the  appellant  had  compli^  with  the  cider,  and 
that  the  escape  of  smoke  was  occasioned  by  some 
accidental  cause.  The  smoking  was  for  a  very 
short  time. 

M^Intyre  for  the  respondents.— -This  was  a  question 
of  fact  for  the  justices ;  there  was  no  evidence  but 
that  the  smoke  may  have  been  caused  by  the  defec- 
tive apparatus.    (He  was  stopped  by  the  Court.) 

Mblloh,  J. — ^I  am  of  opinion  that  upon  the  facts 
as  stated  there  was  evidence  that  the  order  was  not 
obeyed.  The  justices  are  the  best  judges  whether 
or  not  an  efficient  alteration  has  taken  place,  and  it 
seems  they  have  come  to  the  conclusion  that  the 
order  was  not  observed.  Looking  to  the  history  of 
this  case  it  is  clear  that  the  justices  had  evidence 
on  which  they  could  act,  and  sitting  here  I  am  not 
in  a  condition  to  say  that  they  were  wrong.  I  will 
also  add  that  I  do  not  think  that  the  limitation  of  six 
months  applies  to  such  a  case  as  this,  which  is  a 
continuing  nuisance. 

Pioott,  B. — I  am  of  the  same  opinion.  The 
order  was  that  the  appellant  should,  within  two 
months,  make  such  alterations  in  the  said  chimney 
and  the  furnaces  so  as  to  consume  the  smoke  arising 
therefrom,  so  that  the  same  should  no  longer  be  a 
nuisance;  and  then,  under  the  14th  sect,  of  the 
18  &  19  Vict.  c.  121,  if  the  party  fails  to  satisfy  the 
justices  that  he  has  used  all  due  diligence  to  carry 
out  the  order,  he  is  to  be  liable  to  a  certain  penalty. 
Now,  here  the  appellant  has  been  convicted  under 
that  section,  and  the  question  is,  whether  there 
was  any  evidence  that  he  had  not  obeyed  the 
order?  The  evidence  is  that  on  the  4th  Feb.  a 
gceat  volume  of  black  smoke  issued.  True,  there  is 
no  evidence  as  to  how  it  was  occasioned,  and  aa 
argument  may  be  used  that  as  there  was  no  smoke 
before  that  day,  it  did  not  arise  from  the  alleged 
cause,  but  I  think  that  the  fact  of  the  smoke  issuing 
on  that  and  on  subsequent  days  is  evidence  upon 
which  the  justices  were  justified  in  acting.  Then, 
did  the  appeUant  fail  to  satisfy  the  justices  that  he 
had  used  all  due  diligence  to  carry  out  such  order  ? 
The  evidence,  certainly,  went  to  show  that  he  had 
made  use  of  Hogarth's  process,  but  yet  the  smoke 
issued.  No  evidence  was  given  by  the  appellant 
why  the  fire-plaoo  smoked,  or  how  it  was  that 
smoke  issued.  I  think,  therefore  that  the  justices 
were  quite  justified  in  the  decision  at  which  they 
arrived. 

Judgment  for  the  retpondente. 

Attorney  for  the  appellant,  FT.  /2oy2e,  agent  for 
C  Cheshire,  Northwich. 
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Wbbb  and   othebs  v.  Tob  CoMMissioinsas  joe 
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Improvement  commtasionera  —  Aasiffnment  of  ratet — 
Ilkgality  of  contract — Eatoppd—Seairity  for  debt-' 
Mandamus. 

Commissioners  appointed  by  Act  of  Parliament  for  the 
improvement  of  a  town,  were  authorised  to  levy  raks 
and  also  to  borrow  money  upon  the  credit  of  the  rates, 
giving  there/or  mortgage  securities  in  a  form  aw- 
tained  in  the  Act,  which  mortgages  were  by  the  Ad 
made  transferable.  Money  raised  by  virtue  of  the 
Act  was,  by  secL  123,  to  oe  applied,  after  payment  of 
the  costs,  ffc^  of  obtainina  the  Act,  in  payment  oj  A 
interest  upon  any  money  borrowed  upon  credit  of  the 
rates,  in  carrying  out  the  purposes  of  the  Act,  and  thee 
in  discharge  of  the  principal  sums  of  money  barromi 

rn  the  credit  of  the  raies.  By  other  sections  of 
Act  any  person  who  loas  himself  a  commissimer 
was  disquoMfijed  from  entering  into  any  contract  wiA 
the  commissioners,  and  a  penalty  of  50^  was  infUded 
upon  any  commissioner  who  did  so. 

H.,  himself  one  of  the  commissioners  for  improving  As 
town,  hamno  suppUsd  the  commissioners  wiA  a 
quantity  of  bricks  for  the  purposes  of  the  Act,  n- 
ceioed  from  the  commissioners  mortgage  securities ftr 
the  price,  in  the  form  provided  by  the  Axt,  the  ma^ 
gages  stating  that  they  were  given  in  eonsideraties^ 
sums  of  money  ^^advamDeet  cmd  lent  by  H.  upon  m 
credit  and  for  the  purposes  of  the  said  Act,  and  pad 
by  him  to  the  treasurer  of  the  said  commissioners,'  ao 
mom  having  been  in  fact  advanced  or  lent  to  them 
by  a.  The  plaintiffs,  as  transferees  of  these  seat- 
rities,  without  knowledge  of  the  nature  of  the  trass- 
action  between  S.  and  the  commissioners,  hamag 
brought  an  action  against  the  commissioners,  and 
claimed  a  writ  of  mandamus  commanding  them  to 
apply  all  moneu  raised  by  virtue  of  their  Act  in  tie 
manner  prescribed  by  the  123r(f  section  thereof: 

Held,  that  the  defendants,  the  commissioners,  were 
estopped  by  the  recited  in  the  mortgage  securities  from 
denying  that  they  were  given  in  consideration  of  sums 
of  money  ^advanced  and  lent"  by  H.  upon  the 
credit  and  far  the  purposes  of  the  Act  and  paid  kf 
him  to  the  treasurer  of  the  commissioners ;  and  Aat 
the  plaintiffs  were  entitled  to  the  mandamus  asked  for. 

This  was  an  action  commenced  by  writ  bearing 
date  the  4th  June  1869,  with  an  endorsement  that 
the  plaintiffs  intended  to  claim  a  writ  of  woiMfawi 
to  command  the  defendants  to  apply  all  monef 
raised  or  to  be  raised  under  or  by  virtue  of  the  8 
^  4  Will.  4,  c.  cv.  in  the  manner  prescribed  by  ibe 
123rd  sect,  of  that  Act. 

This  cause  came  on  to  be  tried  before  Kelly,  C3^ 
at  the  last  summer  assizes  for  the  county  of  Suney, 
when,  by  consent  of  the  parties,  a  verdict  wii 
entered  for  the  plaintiffs,  subject  to  the  opinion  of 
the  court  on  the  following  case,  which  by  agree- 
ment was  stated  without  pleadings. 

Oa8«. 

1.  The  defendants  are  a  body  politic  and  oerponle, 
incorporated  by  an  Act  passed  in  the  session  of 
Parliament  holden  in  the  3rd  and  4th  years  of  ttie 
reign  of  his  late  Majesty  King  William  IV. 
c.  cv.  and  intituled  <*  An  Act  for  paving,  cleansing 
lighting,  watching,  repairing,  and  improving  a  oer- 
tainportion  of  the  parish  of  Heme,  in  the  coun^ 
of  E^t,"  and  the  said  Act  forms  part  of  this  esse. 

2.  By  the  109th  section  of  the  said  Act,  the  asid 
commissioners  were  authorised  and  empowered  to 
raise  and  levy  from  time  to  time,  when  and  as  oltea 
as  they  should  think  necessaiy,  such  sum  of  moasj 
as  they  might  think  requisite  by  a  rate  or  sskbs- 
ment  to  be  made  and  levied  under  the  name  sad 
descripUuu  of  the  repairing,  liis^ting,  and  watchisg 
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x»te,  apon  such  persons  aad  io  respect  of  such  pro- 
perty and  in  such  manner  as  bj  the  said  Act  pro- 
Tided. 

3.  By  the  1 19th  section  of  the  said  Act  the  said 
commissioners  were  authorised  and  empowered  from 
time  to  time,  when  and  so  often  as  they  should 
Uiink  it  expedient,  to  borrow  and  take  up  at  interest, 
aoy  sum  of  money  upon  the  credit  of  the  rate  or 
assessment  authorised  to  be  made,  levied,  and 
oolleeted  by  virtue  of  the  said  Act  under  the 
name  or  title  of  the  repairing,  lighting,  and 
vstching  rate,  and  in  the  event  of  the  same  sum 
of  money,  or  any  part  thereof,  being  repaid  by 
the  said  commissioners,  to  borrow  and  take  up  at 
interest  in  like  manner  any  other  sum  of  money 
and  so  on,  toties  quoties ;  but  so,  nevertheless, 
that  there  should  not  be  owing  upon  the  security 
aforesaid  at  any  one  time  more  than  the  aggre- 
gate sum  of  5000/.;  and  it  was  enacted  that  any 
such  mortgage  security  should,  or  might  be,  in 
in  the  words,  or  to  the  e£Fect  provided  by  the  said 
Act 

4.  By  the  120th  section  of  the  said  Act  it  was 
enacted  that  it  should  be  lawful  for  the  persons 
entitled  to  any  of  the  securities,  for  the  money  to 
be  .borrowed  as  aforesaid,  and  their  respective 
executors,  administrators,  and  assigns,  at  any  time 
by  writing  under  their  respective  hands  and  seals,  to 
transfer  the  same  respectively  to  any  person  whom- 
soever, in  the  form  or  to  the  effect  provided  by  the 
said  Act. 

5.  By  the  121st  section  of  the  said  Act  it  was 
enacted  that  the  several  persons  to  whom  any  such 
mortgages  should  have  been  made  should  be  se- 
verally entitled  to  their  respective  quota  of  the  said 
rate  and  assessment  respectively  in  proportion  to 
the  annual  amount  of  the  interest  of  the  moneys 
borrowed  on  mortgage  without  any  preference  by 
reason  of  the  priority  of  date  in  any  such  mort- 
gages or  on  any  other  account  whatsoever. 

6.  By  the  12drd  section  of  the  said  Act  it  was 
enacted  that  the  money  to  be  raised  or  to  be  received 
by  virtue  of  the  said  repairing,  lighting  and  watch- 
ing rate,  and  the  money  to  be  raised  on  the  credit 
thereof,  and  also  any  other  money  to  be  raised  and 
Kceived  under  or  by  virtue  of  the  said  Act,  should, 
in  the  first  place,  be  applied  in  defraying  the  costs, 
charges,  and  expenses  of  applying  for  and  incident 
to  the  obtaining  and  passing  of  the  said  Act,  and  of 
interest  for  any  money  advanced  for  that  purpose 
in  preference  to  all  other  payments  whatsoever, 
then  in  paying  the  interests  of  the  several  sums  of 
money  borrowed  on  the  credit  of  the  said  repairing, 
lighting,  and  watching  rate,  thereby  granted ;  then 
in  executing  the  several  works  and  purposes  by  the 
said  Act  directed  to  be  done,  performed,  and  exe- 
cuted, and  then  in  reducing,  paying-off,  and  dis- 
charging the  several  principal  sums  of  money  that 
might  be  from  time  to  time  borrowed  on  the  credit 
of  such  repairing,  lighting,  and  watching  rate. 

7.  The  plaintiffs  are  assignees  and  transferees  for 
value  of  six  mortgages  or  securities  upon  the  said 
rate  of  100/.  each,  bearing  interest  after  the  rate  of 
U.  per  cent,  per  annum.  These  mortgages  were 
granted  to  David  Halket,  under  the  circumstances 
hereinafter  appearing,  of  which  circumstances  the 
plaintiffs'  testator  and  the  plaintiffs  had  no  notice. 
These  mortgages  were,  with  other  securities,  de- 
posited with  the  testator,  from  whom  the  plaintiffs 
drew  their  title,  in  1836,  to  secure  the  sum  of  4000/. 
and  interest  Upon  Halket*s  bankruptcy,  in  1859, 
these  bonds  were  valued  at  75/.,  and  were  trans- 
ferred by  a  deed,  which  states  the  said  sum  of  75/1 
to  be  the  consideration  of  the  transfer ;  but  after 
realising  all  the  securities  a  considerable  balance  of 
the  4000/L,  exceeding  the  sum  of  600/.,  remained  due. 
Soch  mortgages,  and  the  transfers  of  them  to  the 
plaintiffs,  are  all  in  the  form  prescribed  by  the  said 


Act,  and  were  duly  registered  after  they  were  re- 
spectively executed,  and  the  mortgages  had  the 
common  seal  of  the  commissioners  affixed  in  the 
presence  of  five  commissioners,  who  signed  the 
mortgages.  In  no  case  was  the  said  David  Halket 
one  of  the  said  five  commissioners.  A  copy  of  one 
of  the  said  mortgages  is  set  out  in  the  schedule  to 
this  case,  and  the  others  of  them  are  miUatU  nmtamHs 
in  ttie  same  words. 

8.  The  said  David  Halket  is  the  same  person  as 
the  David  Halket  mentioned  in  the  8rd  section  of 
the  said  Act,  and  continued  to  be  and  acted  as  a 
commissioner  at  the  time  of  execution  and  granting 
to  him  of  the  said  six  mortgages,  and  he  was  a 
brick  and  tile  manufacturer. 

9.  It  appears  by  the  minute  book  of  the  pro- 
ceedings of  the  commissioners,  which  is  to  be  tucen 
as  correctly  representing  what  took  place  at  the 
meetings  of  the  said  commissioners,  that  on  the 
11th  April  1885,  at  a  meeting  of  the  said  com- 
missioners at  which  the  said  David  Halket  with 
five  others  was  present,  it  was  resolved  that  the 
offer  of  the  said  David  Halket  to  sell  to  the  com- 
missioners 125,000  bricks  at  20«.  per  1000,  to  be 
secured  by  debentures,  be  accepted,  and  that  the 
clerk  do  prepare  such  debentures  accordingly ;  and 
that  on  the  5th  August  following,  at  a  meeting 
of  the  commissioners,  at  which  the  said  David 
Halket  was  present  with  five  others,  it  was  resolved 
that  the  said  meeting  do  seal  and  approve  by  the 
signature  of  five  commissioners,  present  certain  de- 
bentures, and  amongst  them  two  to  the  said  David 
Halket,  viz.,  Nos.  19  and  20,  each  for  100/1,  and  the 
same  having  been  done,  the  clerk  was  directed  to 
register  the  same,  and  hand  them  over  to  their  re- 
spective owners. 

10.  It  further  appears  by  the  said  minute  book 
of  the  proceedings  of  the  commissioners,  that  on 
the  17th  August  1835,  at  a  meeting  of  the  com- 
missiojiers,  at  which  the  said  David  Halket  was 
present  with  five  others,  it  was  resolved  that  the 
clerk  do  prepare  by  the  next  meeting  a  debenture 
of  100/.  to  the  said  David  Halket  on  account  of 
work  done  by  Ambrose  Hlckins,  and  that  three 
additional  debentures  be  prepared  to  the  said  David 
Halket  in  further  discharge  of  his  account  for 
bricks  amounting  to  4c27L  4«.,  and  the  said  David 
Halket  engaged  to  furnish  bricks  at  1/.  12a.  per 
1000,  to  increase  the  amoimt  of  his  claim  to  500/.; 
and  that  on  the  14th  of  Sept  1835,  at  a  meeting  of 
the  commissioners  at  which  the  said  David  Halket 
was  present  with  five  others,  it  was  resolved  that 
this  meeting  do  seal  and  approve  by  the  signatures 
of  five  commissioners  present,  four  debentures  to  the 
said  David  Halket,  and  the  same  being  done^  that 
the  clerk  be  directed  to  register  the  same  and  hand 
them  over  to  the  owners.  The  said  last-mentioned 
debentures  were  numbered  27,  28,  29,  and  30. 

11.  The  said  David  Halket  did  before  the  said 
14th  of  Sept  1835,  supply  bricks  to  the  said  com- 
missioners to  the  value  of  500L  and  the  said  Ambrose 
Hickins  was  a  contractor  to  execute  a  culvert  and 
other  works  for  the  said  commissioners,  for  the 
amount  of  1237/1.  and  he  was  also  a  debtor  to  the 
said  David  Halket  in  the  amount  of  100/.  for  bricks 
supplied  to  him,  the  said  Ambrose  Hickins,  by 
Halket,  and  he  agreed  to  receive  payment  of  the 
said  sum  of  1237/1  in  937/.  in  cash,  and  in  three  of 
the  said  mortgages  of  100/.,  and  the  said  Ambrose 
Hickins  by  writing,  dated  8th  Aug.  1835,  directed 
the  said  commissioners  to  grant  one  of  the  said 
mortgages  of  100/.  to  the  said  David  Halket,  the 
said  David  Halket  having  arranged  witli  the  said 
Ambrose  Hickins  to  take  one  half  of  the  said  mort- 
gages of  100/.  in  satisfaction  of  the  said  debt  of 
100/.  due  to  him  from  the  said  Ambrose  Hickins. 

12.  The  said  two  bonds  granted  to  the  said  David 
Halket,  on  the  8rd  Aug.  1835,  together  with  tha 
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said  foar  bonds  granted  to  him  on  the  14th  Sept. 
1835,  as  mentioned  in  the  9th  and  10th  paragraphs, 
are  the  six  bonds  transferred  to  the  plaintiffs  as 
aforesaid,  and  the  subject  of  the  present  action. 

18.  The  said  commissioners,  in  addition  to  the 
said  mortgages  granted  to  the  said  David  Halket, 
hare  issued  other  mortgages,  the  consideration  of 
which  was,  in  some  instances,  money  borrowed  and 
taken  up  at  interest,  and  in  others  work  and  labour 
done  and  goods  and  materials  supplied.  The  whole 
of  the  mortgages  issued,  including  the  said  six 
mortgages,  amoimt  to  the  sum  of  5000^  and  no 
more,  and  there  appears  in  a  book  kept  by  the  said 
commissioners,  which  purports  to  contain  an  ac- 
count of  the  mode  in  whidi  the  mortgages  were 
granted  and  disposed  of,  the  following  entries : — 

B 

On  the  credit  side,  183S— Mr.  Halket  for  debentures, 

19anda0 900 

M  „  Mr.  Halket.  for  ditto,  27, 

S8,29,  andaO  400 

On  the  debit  side,  1835— Mr.  Halket,  for  bricks,  per 

bonda 200 

u  „  Mr.  Halket,  ditto,  ditto  ...    400 

„  „  Mr.  Hiokins,  for  oolyert 

per  cash,  and  one  bcnad 
to  Mr.  Halket  and  two 
for  himself  123 

No  money  actually  was  paid  by  the  said  David 
Halket,  or  the  said  Hickins,  to  the  said  commis- 
sioners. 

14.  The  six  mortgages  so  granted  to  the  said 
David  Halket  as  aforesaid  were  duly  transferred  to 
the  plaintiffs  on  the  5th  May  1859. 

15.  Before  the  said  5th  May  1859,  the  costs, 
charges,  and  expenses  of  applying  for  and  incident 
to  obtaining  and  passing  of  the  said  Act,  and  all 
interest  upon  money  advanced  for  that  purpose,  had 
been  paid  partly  in  cash,  and  as  to  600I  residue 
thereof  by  six  debentures  similar  to  those  granted 
to  the  said  David  Halket ;  but  neither  before  the 
Brd  Aug.  1835  nor  since  has  any  money  been  raised 
or  received  by  the  said  commissioners  applicable 
for  reducing,  paying  off,  or  discharging  the  prin- 
cipal sums  of  money  borrowed  on  the  credit  of  the 
said  rate,  or  any  part  thereof,  and  such  principid 
sums,  and  the  mortgages  granted  for  the  same,  have 
never  been  released  or  discharged. 

16.  Since  the  said  5th  May  1859,  the  said  com- 
missioners have  in  every  year  raised  and  received 
by  virtue  of  the  said  Act,  under  and  by  virtue  of 
the  said  repairing,  lighting,  and  watching  rate, 
money  sufficient  to  pay  the  interest  of  several  sums 
of  money  borrowed  on  the  credit  of  the  said  rate, 
and  of  the  mortgages  granted  in  respect  thereof, 
including  the  mortgages  hereinbefore  mentioned 
and  referred  to,  but  the  said  commissioners  have 
not  paid  any  interest  on  any  of  the  said  mortgages, 
but  have  applied  the  said  money  so  raised  and  re- 
ceived in  executing  the  several  works  and  purposes 
by  the  said  Act  directed  to  be  done,  performed,  and 
executed.  The  moneys  received  have  never  been 
more  than  sufficient  to  defray  the  costs  of  executing 
the  several  works  and  purposes  by  the  Act  directed 
to  be  done,  performed,  and  executed. 

17.  In  May  1867,  the  attorneys  for  the  plaintiffs, 
by  their  direction,  wrote  the  following  letter  to  the 
said  commissioners:— 

Qentlemen,— We  are  instructed  bj  Mesara.  Brewer, 
Webb,  and  Hale,  to  whom  the  aiz  Heme  Baj  Permanent 
Bonda  for  1001.  each,  numbered  19,  20,  27,  28, 29,  and  SO,  were 
assigned  by  the  late  Mr.  Halket  in  Maj  1860,  to  apply  to 
jOn  for  payment  of  the  aeyeral  principal  moneys  secured 
by  the  mortgages  and  for  the  interest  due  thereon. 

It  is  quite  cleax  to  us  that  had  the  oommiaaioners  per- 
formed their  duties  under  the  Act,  not  only  ought  all 
interests  to  have  been  paid  on  their  bonds  up  to  the  present 
time,  but  the  principal  discharged,  and  we  are  instructed 
that  unless  the  amount  due  to  our  clients  is  imjnediately 
paid  to  take  the  necessary  proceedings  under  the  Act  to 
enforce  the  payment. 

As  in  the  event  of  nonpayment  our  clients  wish  us  to 
take  the  neoeanry  prooeedings  at  the  commencement  of 
^9it  Tzhkltj  term,  ws  shall  expeot  a  reply  to  this  letter 


By  virtue  of  an  Act  paeaed  in  the  third  year  of  the  reaga 
of  his  Majesty  King  William  the  Fourth,  intituled  an  Aet 
for  paving,  deanaing,  lighting,  watching,  repajriag,  aad 
improving  a  certain  portion  of  tiie  parish  of  Heme, la  the 
county  c«  Kent,  we,  the  oommiaaioners  acting  in  the  exeoi- 
tion  of  the  said  Act,  in  consideration  of  the  sum  of  lOOL, 
advanced  and  lent  by  David  Halket,  No.  19,  St  Helen*!- 
place,  in  the  dty  of  London,  gentleman,  upon  tiie  credit  and 
for  the  purpoees  of  the  said  Act,  and  paid  br  him  to  tlia 
treasurer  to  the  said  commiaaionera,  do  herray  giant  and 
1  assign  auto  the  said  David  Halket,  his  eiecntois,  adnioit- 


within  a  week  from  this  date,  so  that  we  may  bejpranarad 
to  make  the  necessary  apnlication  in  tJie  event  of  tta  Mag 
necessary.    We  are  Gentlemen,  your  obedient  servrata. 

Smith  axd  Qwxlt. 
To  the  CommissionerB  for  improving 
the  Town  of  Heme  Bay,  Kent. 

The  only  reply  to  this  letter  was  a  letter  from  t 
clerk  to  the  said  commissioners  saying  that  the 
matter  should  be  laid  before  the  commissioners  at 
their  next  meeting. 

18.  On  the  12th  May  1869,  plaintiffs  caused  the 
following  demand  in  writing  under  their  handi 
to  be  served  on  the  commiuioners  and  on  their 
clerk. 

Gentlemen, — ^We  hereby  require  and  demand  that  yoo, 
the  Oommiaaioners  for  improving  the  Town  of  Heme  Bay. 
shall  apply  the  money  in  your  hands  that  has  been  raiaed 
by  ratea,  or  whirh  may  hereafter  be  so  raised,  in  tba 
manner  prescribed  by  the  12Slrd  section  of  the  Act  S  &  4 
Will.  4,  o.  106,  under  which  yon  act,  in  pajment  of  tha 
interest  now  or  hereafter  to  become  payable  on  the  dx 
bonds  issued  under  the  authority  of  the  ssid  Act,  held  bj 
OS,  and  as  a  separate  demand  we  require  you,  ihe  com- 
miasioners.  to  apply  such  money  as  for  as  it  may  beavailaUe. 
in  payment  of  the  principal  of  the  said  bonds  as  presotibed 
by  the  aaid  section  of  tne  said  Act.  We  farther  require 
you,  the  said  commissioners,  within  a  week  from  the 
service  of  this  letter,  either  to  comply  with  the  reqaaat 
contained  therein,  or  refuse  to  do  so.  In  default  audi 
process  wlU  be  taken  aoainst  yon  as  may  be  advised.  We 
are.  Gentlemen,  your  oDedient  servanta, 

Fbbdkbicx  Wub. 

J.  W.  Bbjcwkk. 

T.  J.  HaIiS. 
To  the  OommissLoners  for  improving  ihe  Town 
of  Heme  Bay,  and  Mr.  Turner,  their  deoefc. 

19.  At  the  time  of  the  service  of  the  said  d^ 
mand  in  the  last  paragraph  mentioned,  the  said  cod- 
missioners  had  in  their  hands  2/.  lis.,  money  arising 
from  the  said  rates,  and  applicable  under  the  Mid 
Act  to  the  purposes  thereby  prescribed,  and  siooe 
that  date,  and  before  the  commencement  of  this 
action,  had  received  further  moneys  so  applicable, 
and  they  refused  to  pay  any  interest  to  ite  phdn- 
tiffs  on  the  said  damages. 

20.  Except  as  aforesaid  no  notice  in  writing  wu 
given  to  the  commissioners  of  the  said  actaoo, 
before  the  commencement  thereof. 

21.  Since  the  commencement  of  this  sction 
Thomas  James  Hale  has  died,  and  a  suggestion  of 
his  death  was  duly  entered  on  the  record.  The 
court  is  to  be  at  liberty  to  draw  inferences  of  fsct 

The  questions  for  the  opinion  of  the  court  are, 
first,  whether  the  surviving  plaintiffs  are  entitled  to 
recover  in  this  action  any,  and  if  so  what«  sum  si 
damages  in  respect  of  arrears  of  interest  on  the  ssid 
mortgages  or  any  of  them ;  secondly,  whether  ths 
surviving  plaintiffs  are  entitled  to  a  writ  of  mamk- 
musin  the  form  indorsed  on  the  writ  or  in  any  other 
form. 

If  the  court  shall  be  of  opinion  in  the  affirmativo 
of  the  first  of  the  said  questions,  then  all  the  issaei 
both  of  law  and  fact  shall  be  f ouioid  for  the  surriving 
plaintiffs,  and  judgment  shall  be  entered  for  them, 
for  such  sum  as  the  court  shall  think  right,  with 
costs ;  and  if  the  court  shall  be  opinion  in  the  sfflr- 
mative  of  the  second  of  the  said  questions  it  shsll 
be  ordered  that  such  peremptory  writ  of  mcmdamia 
do  issue  as  the  court  shall  adjudge. 

If  the  court  shall  be  of  opinion  in  the  negative, 
then  judgment  shall  be  entered  for  the  defendant 
with  costs. 

The  schedule  abo7e  referred  to  in  paragraph  7 
was  as  follows : — 
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tnton,  and  SMignB.  taoh  proportion  of  the  rate  or  ■■»w«»»i 
ment  anthorised  to  be  rated,  levied,  and  ooUeoted  hj  Tirtne 
of  this  aaid  Act  under  title  of  *'  The  Benairing,  Lighting. 
Watching  Bate,"  aa  the  said  aom  of  lOOf.  doth  and  ahali 
boar  to  the  whole  aiun  to  be  borrowed  and  which  shaXl  from 
time  to  time  he  owing  upon  the  credit  of  the  aaid  rate  or 
aaaeaament,  to  be  had  and  holden  from  the  day  of  the  date 
cf  theae  nreeenta  until  the  aaid  aum  of  1001.  with  the  inte- 
reat  for  the  aame  from  the  21th  June  laat  past,  after  the  rate 
of  51.  per  cent,  per  annum,  to  be  paid  half  yearly,  ahall  he 
fully  paid  and  aatiafled.  In  witneea  whereof  we  haye  aet 
oar  common  aeal  this  3rd  Aug.  1835,  Jamea  Clift,  John 
Broogh,  Edward  Charles,  George  Burge,  A.  Slowman.  Our 
common  aeal  affixed  hereto  in  the  preeenoe  of  ua,  being 
fife  of  the  oommiaaionera  acting  in  the  execution  of  the 
before-mentioiied  Act. 

PbUoek,  Q.  C.  (with  him  Bridge),  for  the  plaintiffs. 
-Before  the  Common  Law  "BrooedxiTe  Act  gare  the 
pUintiff  power  to  ask  for  a  mandanttts,  his  remedy  in 
sach  a  case  as  the  present  was  by  action  on  the  case : 
(Cavey.  Chapman,  5  Ad. &  El.  660,  see  per  Pattison  J.) 
If  the  debentures  on  which  the  plaintiffs  sue  had 
been  given  by  the  commissioners  for  money  lent  to 
the  commissioners  it  was  clear  that  they  would 
hire  no  answer  to  the  action  on  that  head.  Does 
it  make  any  difference  tiiat  the  debentures  were 
giren  for  bricks  supplied  to  them  instead  of  for 
money  lent?  If  it  could  make  a  difference,  the 
defendants  are  estopped  from  denying  that  the  de- 
bentures were  given  for  money  lent  by  the  recital 
on  the  face  of  the  debentures  stating  that  they 
were  given  for  money  lent.  ^  No  man,*"  says  Lord 
Mansfield,  in  Goodtith  y.  BaOey,  Cowp.  601,  <<  shall 
be  allowed  to  dispute  his  own  solemn  deed."  And 
not  only  is  the  deed  conclusive  on  the  party  ezecu- 
ling  it  as  to  the  very  point  intended  to  be  effected 
by  the  instrument,  but  also  as  to  facts  recited  in  it. 
(See  Na»h  v.  Turner,  I  Esp.  217 ;  Rett,  dan.  Chamber- 
lain V.  Uoyd,  Whight.,  123;  Jones  v.  Wia%ani8,  2 
SUrk,  62.)  In  Bowman  v.  Taylor,  2  A.  &  El.  278, 
the  deed  recited  that  the  plaintiff  had  invented  cer- 
tain improvements  for  which  he  had  obtained  a 
patent;  and  the  defendant,  in  consideration  of  a 
Uoence  to  use  it,  entered  into  certain  covenants,  for 
the  breach  of  which  he  was  sued :  it  was  held  that 
he  could  not  traverse  the  invention  of  the  plaintiff, 
and  that  a  plea  to  that  effect  was  bad  upon  de- 
murrer. In  aiU  V.  The  Proprietors  of  the  Manchester 
andSalford  Waterworks,  the  company  were  autho- 
rised by  Act  of  Parliament  to  raise  money  for  cer- 
tain purposes,  and  gave  a  bond  purporting  to  be  for 
a  sum  borrowed  and  advanced  conformably  to  the 
Act ;  and  it  was  held  not  sufficient  for  them  to  plead 
to  an  action  on  the  bond  that  it  was  executed  colour- 
ably,  and  that  the  money  was  not,  in  fact,  borrowed 
orient  for  the  purposes  of  the  statute,  as  the  obli- 
gee well  knew,  the  pleas  not  disclosing  any  fraud 
or  injury  done  to  the  shareholders  in  the  company 
**Tbe  argument  fdr  the  defendants,"  said  Parke,  J., 
p.551,  "must  be  that  the  bonds  were  illegal  unless  given 
n  actual  repayment  of  money  advanced.  Suppose 
they  had  been  given  by  way  of  securing  payment 
to  a  person  who  had  to  do,  or  who  had  done,  work 
under  the  provisions  of  the  new  Act.  If  the  pro- 
prietors had  given  the  bonds  at  once  for  these  pur- 
poses, instead  of  giving  them  to  raise  money  to  be 
applied  to  such  purposes,  it  could  not  have  been 
said  to  be  a  fraud  upon  the  Act.  To  make  out 
fraud,  it  ought  to  have  been  shown  that  the  bonds 
▼ere  given  without  consideration,  or  for  a  consider- 
ation quite  beside  the  purposes  of  the  Act."  In 
Ilorton,  v.  Westminster  improvement  Commissioners, 
7  Ex.  780,  the  defendants  were  held  to  be  estopped 
by  recitals  in  bonds  similar  to  the  present  from 
denying  that  the  money  was  in  fact  borrowed  for 
the  purposes  of  their  Acts  of  Parliament.  "The 
first  of  the  pleas,"  said  Martin,  B.  "in  effect 
states  that  the  money  was  not  borrowed  for  the 
purposes  of  the  Acts ;  but  I  think  that  the  defen- 
dants are  estopped  from  setting  up  any  such 
defence.    It  has  been  argued  that  the  doctrine  of 


estoppel  does  not  apply  here;  but  the  case  of 
Hili  V.  The  Proprietors  of  the  Manchester  Waterworks 
(i(6i  sig9.)  satisfies  me  ttiat  it  does.  The  meaning  of 
estoppel  is  this :  that  the  parties  agree  for  the  pur- 
pose of  a  particular  transaction  to  state  certain 
facts  as  true ;  and  that  so  far  as  regards  that  trans- 
action there  shall  be  no  question  ab^ut  them.  But 
the  whole  matter  is  opened  when  the  statement  is 
made  for  the  purpose  of  concealing  an  illeg^  con- 
tract, for  persons  cannot  be  allowed  to  escape  from 
the  law  by  making  a  false  statement,  ihat  is 
totally  different  from  this  case,  for  here  the  contract 
is  penectly  legal ;  and  though  the  plea  is  not  the 
same,  vet  the  case  is  substantially  the  same  as  that 
of  HiU  V.  The  Proprietors  of  the  Manchester  Water- 
works,  which  in  my  judgment  is  good  law  and  good 
sense."  The  same  remarks  apply  to  the  present 
case.  There  is  clearly  no  fraud  of  any  sort  The 
giving  of  the  debentures  for  bricks  delivered  was 
only  a  mode  of  preventing  circumlocution  in 
paying  for  them.  When  once  given  they  were 
made  transferable  by  the  act,  and  everything 
happened  necessary  to  constitute  the  plaintiffs 
the  legal  holders  of  them,  and  to  entitle  them  to 
sue  for  payment  of  them. 

Honyman,  Q.  C.  (with  him  PhUbriek)  tot  the 
defendants.  Sect  10  of  the  Act  8  &  4  Will  4, 
c.  cv.,  enacts  that  **  no  person  shall  be  capable  of 
acting  as  a  commissioner  in  the  execution  of  this 
Act  who  shall  have  any  share  or  interest,  either 
directly  or  indirectly,  in  any  bargain  or  contract 
under  this  Act  .  .  .  and  no  person  during  the  time 
he  shall  be  such  commissioner  shall  be  capable  of 
taking  or  entering  into  any  such  bargain  or  con- 
tract, nor  shall  any  commissioner  act  in  anjr  matter 
in  which  he  shall  be  personally  interested ; "  and 
sect.  11  provides  that  "if  any  person  being  dis- 
qualified by  any  of  the  causes  aforesaid,  shall  act 
as  a  commissioner  in  the  execution  of  this  Act» 
every  such  person  shall  for  every  such  offence 
foi^eit  and  pay  the  sum  of  60/.  to  any  person  who 
shall  ^ue  for  the  same,  to  be  recovered  with  full 
costs  of  suit  in  any  of  Her  Majesty's  courts  of 
record,  &c."  The  effect  of  these  enactments  is  to 
make  the  contract  entered  into  by  Halket  with  the 
commissioners  void.  [CooKBURir,  C.  J. — Do  these 
sections  do  more  than  incapacitate  from  acting  as  a 
commissioner  any  person  who  makes  a  bargain  with 
the  commissioners  in  which  he  is  personally  inter- 
ested ?  They  do  not  make  such  a  contract  absolutely 
void.  Blaokburm,  J. — On  the  contrary,  sect  12 
enacts,  "  that  all  acts  and  proceedings  of  any  person 
acting  as  a  commissioner  in  the  execution  of  this 
Act,  though  not  duly  qualified,  or,  being  disqualified, 
dune  previously  to  his  being  so  convicted,  shall  be 
as  valid  and  effectual  as  if  such  person  had  been 
duly  qualified,  and  not  disqualified,  as  afore- 
.said."]  Whenever  an  Act  of  Parliament  pro- 
hibits under  a  penalty  any  particular  thing 
being  done,  no  action  can  be  maintained  in  re- 
spect of  the  thing  so  prohibited  to  be  done. 
In  De  Begnis  v.  Armistead,  10  Bing.  107,  it  was  held 
that  the  plaintiff  could  not  recover  money  he  had 
paid  at  the  request  of  the  defendant  in  the  conduct 
of  a  theatre  which  he  knew  was  unlicensed.  "  The 
principle  "  said  Tindal,  C.  J.  "  by  which  the  present 
case  is  to  be  decided  is  that  which  is  very  clearly 
expressed  by  Holt,  C.  J.,  in  Bartlett  v.  Vinor,  Carth. 
252.  *  Every  contract  made  for  or  about  any  matter 
or  thing  which  is  prohibited  and  made  unlawful  by 
statute  is  a  void  contract,  though  the  statute  does  not 
mention  it  shall  be  so,  but  only  inflicts  a  penalty  on 
the  offender,  because  a  penalty  implies  a  prohibition, 
though  there  are  no  prohibitory  words  in  the  statute.' 
The  same  principle  is  more  briefly  expressed  by 
Lord  Ellenborough  in  the  case  of  Langton  v.  Hughu, 
Ll  BL  &  S.  596,  'What  is  done  in  contravention 
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of  the  proyisioDS  of  an  Act  of  Parliament  cannot  be 
made  the  subject  of  an  action.'  "It  was  held  in  Cope 
y.  Rowlands,  2  M.  &  W.  149,  that  a  broker  coold  not 
maintain  an  action  for  work  and  labour  and  com- 
mission for  buying  and  selling  stock,  &c.,  unless  he 
were  duly  licens^  by  the  mayor  and  aldermen  of 
the  city  of  London  pursuant  to  th^  statute.  '*  It  is 
perfectly  settled  "  said  Parke,  B.,  "  that  where  the 
contract  which  the  plaintifif  seeks  to  enforce,  be  it 
express  or  implied,  is  expressly  or  by  implication 
forbidden  by  the  common  or  statute  law,  no  court 
will  lend  its  assistance  to  giye  it  effect.  It  is 
equally  clear  thst  a  contract  is  void  if  prohibited  by 
statute,  though  tlie  statute  inflicts  a  penalty  only, 
because  such  a  penalty  implies  a  prohibition.  And 
it  may  be  safely  laid  down,  notwithstanding  some 
dicta  apparently  to  the  contrary,  that  if  the  contract 
be  rendered  illegal,  it  can  make  no  difference  in 
point  of  law,  whether  the  statute  which  makes  it  so 
has  in  yiew  the  protection  of  the  revenue,  or  any 
other  objecL  The  sole  question  is,  whether  the 
statute  iMans  to  prohibit  the  conircuU.*'  This  reasoning 
is  strictly  applicable  to  the  present  case,  and  renders 
void  the  contract  which  is  now  sought  to  be  en- 
forced.   The  following  cases  were  also  referred  to : 

Be  Cork  and  Yotighdl  Railway  Company,  L.  Bep. 
4  App.  Oh.  748 ; 

FvvoM  V,  Nicholls,  2  C.  B.  501 ; 

Fiaher  y.  Bridget,  3  El.  &  Bl.  642 ; 

Toeter  y.  ToaiIot,  5  B.  A  Ad.  887  ; 

Bowmwn  v.  Ta/ylor,  2  A.  A  £1.  278 ; 

Collvns  y.  Blomtemy  1  8.  L.  Gas.  ^ ; 

Stevens  v.  Churley,  7  0.  B.,  N.  S.,  99 ; 

Cope  ▼.  Rowland,  2  M.  &  W.  149. 
[Blackbubk,  J. — ^Referred    to  Freeman  v.   Cooke, 
2  Exch.  664,  as  to  the  question  of  estoppeL]    The 
following  cases  were  referred  to  on  this  subject : 

BerJd&y  y.  Watlxng,  7  A.  A  E.  29 ; 

Kirchoier  y.  Venm,  12  Moo.  P.  C.  Caa.  361 ; 

Ooraier  v.  MieviUe,  3  B.  &  Ores.  45 ; 

MiUer  v.  Race,  1  Sm.  L.  C.  468; 

Re  The  Bahia  and  Son  Francisco  Railway  Com- 
pany, L.  Bep.  3  Q.  B.  584 ; 

Pontet    y.    The   Basingstolce    Canal   Company, 
3  Bing.  N.  C.  433. 

PoUocky  Q.C.  was  not  heard  in  reply. 

CoGKBURN,  C.  J. — This  is  an  action  brought  by 
the  assignees  of  debentures  issued  by  the  commis- 
sioners appointed  under  a  local  Act  for  improving 
the  town  of  Heme  Bay.  By  the  Act  in  question, 
8  &  4  Will.  4,  c.  cv,  a  local  Act  for  paving,  cleans- 
ing, lighting,  modifying,  and  improving  a  certain 
portion  of  the  town  of  Heme  Bay,  certain  commis- 
sioners are  appointed ;  and  by  the  ll9th  section  of 
the  Act  the  commissioners  have  power  to  mortgage 
the  rates  which  they  are  empowered  to  levy  under 
the  Act,  for  the  purposes  which  they  as  such 
commissioners  are  to  carry  out;  and  the  present 
plaintiffs  sue  upon  certain  debentures  which  were 
issued  by  the  commissioners  under  the  ll9th  sec- 
tion, to  a  person  of  the  name  of  Halket.  It  ap- 
pears that  in  order  to  construct  certain  buildings  or 
erections  necessary  for  the  purposes  of  the  Act,  the 
commissioners  required  a  quantity  of  bricks,  and 
Halket,  the  party  to  whom  this  debenture  was 
originally  given,  supplied  the  bricks  in  question. 
Instead  of  being  paid  in  cash,  he  was  paid  by  these 
debentures,  and  it  is  said  that  the  transaction  in  re- 
spect of  which  the  debentures  were  issued,  was  illegal 
under  the  10th  and  llth  sections  of  the  Act,  inas- 
much as  by  those  sections  any  peison  acting  as  a 
commissioner  is  prohibited  from  entering  into  any 
contract  or  bargain  with  the  commissioners,  and  there- 
fore, it  is  said,  that  the  sale  of  the  bricks  by  Halket 
to  the  commissioners,  he  himself  being  a  contractor, 
was  an  illegal  transaction.  Although  it  is  un- 
doubtedly the  fact  that  the  commisaionen,  and 


through  the  commissioners,  the  inhabitants,  rats- 
payers  of  the  town  of  Heme  Bay,  have  hsd  the 
benefit  and  use  of  these  bricks,  it  is  said,  never- 
theless, that  in  consequence  of  the  illegality  of  the 
transaction,  they  have  a  good  defenoe  against 
the  claim  of  Halket  or  his  assignees  to  be  paid  for 
the  bricks.  Now  it  is  quite  unnecessary,  I  think, 
to  determine  that  question  in  this  case.  It  may  be 
that  the  effect  of  the  section  was  to  render  the 
transaction  illegal  as  regards  the  contract  between 
the  commissioners  and  Halket  for  the  sale  by  him 
and  the  purchase  by  them  of  the  bricks  in  question. 
But  then  they  have  had  the  bricks,  and  the  qaes- 
tion  might  present  itself  whether  the  action  not 
being  brought  on  the  demand  made  by  Hslket 
under  the  original  contract,  but  under  indebitatst 
assumpsit  for  the  bricks,  of  which  the  commissiouen, 
and  through  them  the  inhabitants  of  Heme  Bay, 
have  undoubtedly  had  the  benefit, — whether  the 
illegality  of  the  transaction  thus  standing  at  sn 
ulterior  stage  of  the  proceedings  would  prevent 
Halket  from  recovering  in  respect  of  the  bricks 
which  he  had  supplied,  and  of  which  they  had  the 
benefit.  I  do  not  think  it  is  at  all  necessary  to 
decide  that  question.  I  proceed  entirely  upon  the 
ground  referred  to  in  the  course  of  the  argnmeai; 
namely,  Uiat  the  defendants  are  here  estopped  from 
disputing  the  validity  of  the  debentures  in  question. 
It  is  true  that  the  commissioners  have  power  onlj 
under  the  1 19th  section  to  borrow  money.  The  An 
does  not  say  that  they  may  apply  for  what  thej 
require  for  carrying  out  its  provisions,  in  the 
shape  of  these  debentures,  and  it  may  be  this 
under  the  borrowing  powers  conferred  on  them 
they  were  not  authoris^  to  give  debentures  for  the 
purpose  of  paying  for  goods  and  materials  supplied 
to  them  for  the  purposes  of  the  tow  i.  The  com- 
missioners, however,  gave  to  Halket,  in  respect  of 
the  bricks  which  they  got  from  him,  debentures  in 
the  form  prescribed  by  the  Act,  and  which  purport, 
upon  the  face  of  them,  to  be  debentures  for  money 
advanced  to  them  ;  and  Halket,  to  whom  the  deben- 
tures were  originally  given,  has  parted  with  them  for 
a  valuable  consideration  to  the  present  plaintiffs,  the 
assignees,  therefore,  of  the  original  holder.  We  mnst 
take  it  then,  as  a  fact,  that  the  assignees  were  per- 
fecUy  ignorant  of  any  illegality  in  the  <mguul 
transaction,  either  as  regards  Halket  being  a  com- 
missioner, and  therefore  prohibited  from  enteriDg 
into  such  a  contract  with  the  other  commissionen, 
or  as  regards  the  debentures  being  given  for  goods 
supplied  instead  of  for  money  advanced.  Under  theie 
circumstances,  it  is  dear  that  the  principle  laid  dovn 
in  Pickard  v.  Sears,  and  Cook  v.  Freemam^  is  imme- 
diately applicable  to  the  present  case,  as  also  the  doc- 
trine laid  down  in  the  judgment  of  this  court  in  the 
case  ( Ae  Bahia  and  San  Frandsoo  Railwojf  CoMposf 
L.  Rep.  3  Q.  B.  584.),  to  which  my  brother  Blackbom 
referred,  a  case  where  a  railway  company  had  been 
deceived  into  registering  and  granting  oertiflcatei 
of  registration  whereby  a  third  party  was  induced 
to  purchase  shares  upon  the  assumption  that  the 
vendor  of  the  shares  was  made  a  registered  shsie- 
holder  of  the  company.  Though  in  that  case  the 
company  had  been  deceived,  it  was  held  that 
they  were  estopped  by  their  own  act  from^  deny- 
ing the  right  of  the  transferee  of  the  shaiei 
to  be  registered  as  a  shareholder.  I  think 
the  principle  of  all  those  cases  is  immediately 
applicable  here.  How  is  the  person  who  tskei 
such  debentures  as  these  upon  a  proper  assign- 
ment regular  is  point  of  form,  to  know  what  vsi 
the  origin  of  the  transaction  ?  The  commissionen 
may  have  been  wrong  in  allowing  such  debeotnrei 
as  the  present  to  go  forth,  and  so  to  oome  into  the 
hands  of  an  assignee  for  value;  but»  according  to 
the  principle  laid  down  in  the  cases,  they  are  de> 
prived  of  any  right  to  deny  the  legality  of  the 
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transaction.  The  debenture  on  the  face  of  it 
imports  consideration,  and  also  that  in  point  of  fact 
it  has  been  giren.  Tlien  what  is  their  answer  to  the 
daiin  made  upon  it  ?  It  is  illegality  in  the  trans- 
action. How  can  it  lie  in  the  month  of  the  defen- 
dants who  issued  the  debenture,  and  issued  it  with 
the  knowledge  that  it  was  capable  of  being  trans- 
ferred, and  would  very  likely  be  transferred  to  some 
holder  for  value — ^how  can  it  lie  in  their  mouths  to 
say  that  the  transaction  in  respect  of  which  they 
gare  the  debenture  was  illegal?  I  think,  there- 
jfore,  on  the  sound  principle  laid  down  in  the  cases 
referred  to,  that  such  a  defence  cannot  be  made 
arailable,  the  parties  being  estopped  from  making 
use  of  it.  There  is  no  difficulty,  I  think,  in  the 
other  point  made,  namely,  that  the  first  purpose  to 
which  moneys  raised  by  the  commissioners  are  to 
be  applied  is  that  of  paying  the  costs  and  charges 
of  obtaining  the  Act  of  Parliament,  and  so  forth. 
That  point  has  been  answered  in  the  course  of  the 
argument.  It  furnishes  no  answer  to  an  application 
on  the  part  of  the  holder  ol  the  debenture,  who 
says,  "Pay  me  the  interest  of  my  debenture 
out  of  the  rates  you  are  authorised  to  lery." 
There  ia  no  difficulty  presented  by  that  part 
of  the  case.  Then,  with  regard  to  Sir  George  Hony- 
man's  contention,  that  a  mandamus  will  not  lie 
because  nan  constat  that  rates  will  hereafter  be 
raised,  and  that  the  form  of  the  mandamus  ought  to 
haye  been  to  lery  rates  out  of  which  to  pay  the 
interest  on  the  debenture,  the  simple  answer  is  this : 
—It  appears  that  up  to  the  present  time  rates  have 
from  time  to  time  been  raised,  and  there  is  no 
reason  why  we  should  not  assume  that  that  which 
has  been  regularly  done  hitherto  will  continue  to  be 
done  for  the  future.  If  it  be  done,  inasmuch  as  the 
commissioners  are  bound  under  the  Act  of  Parlia- 
ment to  pay  interest  upon  the  debentures  which 
they  hare  isaued,  then  the  mandamus  will  be  to  pay 
out  of  the  money  receiTed  by  such  rates  that  which 
the  Act  of  Parliament  requires  for  the  payment  of 
the  interest  on  these  debentures.  If,  in  consequence 
of  the  form  which  this  mandamus  assumes,  the  com- 
missioners should  desist  from  lerying  the  rates,  and 
abstain  for  the  future  from  levying  them,  then  all 
that  will  follow  will  be  that  a  further  mandamus  and 
another  form  of  mandamus  will  be  required,  that  is  if 
the  parties  aggrieved  come  and  ask  for  a  mandamus^ 
not  to  pay  out  of  the  rates  to  be  raised,  but  to  levy  a 
rate  for  the  express  purpose  of  paying.  I  think  we 
are  fairly  entitled  to  assume  that  that  which  has 
hitherto  been  done  by  the  commissioners,  and  which 
it  is  part  of  their  duty  to  do  under  the  provisions  of 
the  Act,  will  continue  to  be  done.  They  are  autho- 
rised to  levy  rates  where  rates  are  necessary  to  fulfil 
the  purposes  and  the  exigencies  of  the  Act ;  and 
then  they  are,  out  of  the  money  so  levied,  to  pay 
the  interest  upon  these  debentures.  If,  as  I  have 
just  said,  they  desist  in  consequence  of  this  mandamus 
from  levying  the*  rates  in  future,  it  will  then  be 
time  enough  for  the  parties  aggrieved  to  apply  to  us 
for  ^mandamus,  I  think  there  is  no  difficulty,  sub- 
stantially. I  think  the  only  ground  on  which  it  is 
necessary  to  say  anything,  except  as  to  the  matter 
of  form,  is  whether  or  not  the  defendants  are 
estopped  from  setting  up  the  illegality  of  the  trans- 
action. As  I  said  before,  1  think  that  is  governed 
by  the  principle  laid  down  in  those  cases  to  which 
reference  has  been  made,  a  sound  principle,  and  one 
certainly  appUcaUe  to  a  case  of  this  description. 

Blackbubn,  J. — I  am  of  the  same  opinion.  The 
application  is  under  the  6Sth  section  of  the  Common 
Iaw  Procedure  Act,  which  enacts  that  the  plain- 
tiff in  any  action  in  any  of  the  Superior  Courts, 
may  indorse  upon  the  writ  and  copy  to  be  served,  a 
jiotioe  that  the  plaintiff  intends  to  claim  a  writ  of 
mmioMHs^  and  the  plaintiff  may  thereupon  claim 


in  the  declaration,  either  together  with  any  other 
demand  which  may  now  be  enforced  in  such  action, 
or  separately,  a  writ  of  mandamus  commanding  the 
defendant  to  fulfil  any  duty  in  the  fulfilment  of 
which  the  plaintiff  is  personally  interested.'*  The 
plaintiff  here  claims  in  the  present  action  a  writ  of 
mandamus,  commanding  the  defendants  to  apply  any 
money  raised,  or  to  be  raised  under  and  by  virtue 
of  the  3  &  4  Will.  4,  c.  105,  in  the  manner  prescribed 
by  sect  128  of  that  Act.  That  is  the  duty  which 
he  requires  them  to  fulfil,  stating  he  is  personally 
interested  in  the  fulfilment  of  it.  When  we  turB 
to  the  12drd  section,  we  find  that  it  requires  the 
defendants  to  apply  so  nrach  money  as  may  be 
raised  under  the  Act,  first  in  payment  of  the  ex- 
penses of  applying  for  and  obtaining  the  Act ;  then 
in  paying  interest  upon  the  bonds  and  debentures, 
and  after  that  in  executing  the  several  works 
directed  by  the  Act  to  be  done.  The  plaintiff  says, 
**I  am  personally  interested  in  applying  the  money 
in  that  way,  for  if  they  had  the  money, 
it  was  to  be  applicable  to  the  payment  of  in- 
terest on  sik  debentures,  of  which  I  am  the  holder.'* 
And  if  the  plaintiff  is  the  holder  of  six  debentures 
and  entitled  to  enforce  them,  he  has  an  interest  in 
the  appropriation  of  the  money  by  the  oonmils- 
sioners,  if  they  have  departed  from  their  duty  of 
causing  the  interest  on  these  debentures  to  be  paid. 
Sir  George  Uonyman  argues  that  it  may  be  the 
commissioners  wUl  not  raise  any  money  in  future, 
in  which  case  a  mandamus  to  them  will  lie ;  and  if 
the  plaintiff  anticipated  that,  he  might  have  come, 
and  if  hereafter  it  is  necessary  he  may  come  again, 
for  a  mandamus,  not  only  to  apply  the  money  when 
raised  but  also  to  raise  it.  The  plaintiff,  however, 
is  satisfied  that  they  will  raise  the  money,  and  that 
if  he  can  secure  an  order  of  the  court  that  they 
shall  pay  the  money  in  the  right  way,  they  viJl 
raise  enough  for  purposes  subsequent  to  his,  and 
that  in  consequence  he  will  be  safe  enough.  He 
may  be  right  in  that,  or  it  may  turn  out  that  he 
makes  a  mistake ;  but  I  see  no  objection  to  grant- 
ing a  mandamus  in  the  limited  form  in  which  it  is 
asked  for,  though  probabl\'  he  may  be  entitled  to 
demand  more  at  another  time.  The  question  is, 
is  the  plaintiff  personally  interested  in  the  fulfil- 
ment of  this  duty  on  the  part  of  the  commissioners ; 
or,  in  other  words,  is  he  the  holder  of  the  six  de- 
bentures in  such  a  manner  as  to  have  the  ri§^t 
to  have  them  enforced  against  the  defendants? 
That  is  the  real  question.  When  we  come 
to  look  at  the  terms  of  the  Act,  we  find 
that  the  commissioners  are,  in  Uie  119th  section, 
authorised  "  to  borrow  and  take  up  at  interest  any 
sum  of  money  upon  the  credit  of  the  rate  or  assess- 
ment authorised  to  be  made,  levied,  and  collected 
by  virtue  of  the  Act  under  the  name  or  title  of 
'The  Repairing,  Lighting,  and  Watching  Rate.' 
.  .  .  but  so,  nevertheless,  that  there  shall  not  be 
owing  upon  the  security  aforesaid  at  any  one  time 
more  than  the  aggregate  sum  of  5000^,"  and  to  ties 
quoties  to  pay  off  and  renew  the  loans  which  are 
to  be  secured  by  mortgage,  the  form  of  which  is 
gi?en  by  the  Act.  That  form  recited  that  .  .  . 
'*  We,  the  commissioners,  acting  in  the  execution  of 
the  said  Act,  in  consideration  of  the  sum  of 
adranced  and  lent  by  upon  the 

credit  and  for  the  purposes  of  the  said  Act,  and 
paid  by  him  to  the  treasurer  to  the  said  com- 
missioners, do  hereby  grant  and  assign,  &c"  So 
that  the  form  of  the  mortgage  given  and  required 
by  the  statute  commences  with  a  statement 
on  the  face  of  it  that  the  commissioners 
have  borrowed  a  particular  sum  of  money  of  a 
particular  individual  upon  the  credit  of  the 
rates.  Sect.  120  gives  the  mode  in  which  the 
person  who  has  the  mortgage  may  assign  and 
transfer  it  for  a  cooaideiatiun.    Sect  liil  enacts 
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that  all  the  mortgagees  shall  be  severally  entitled 
to  their  respective  quota  of  the  rate  in  proportion 
to  the  annual  amount  of  the  interest  of  the  money 
borrowed   without   any  preference.     Then  comes 
sect.  122,  which  requires  that  a  register  book  shall 
be  provided  and  kept    by  the  commissioners,  in 
which  copies   of    the    mortgages,    securities,    and 
transfers   shall    be   entered.      **  And  every    such 
mortgage,  security,  or  transfer  after  such  entry 
as  aforesaid,  but  not  before,  shall  entitle  the  person 
to  whom  the  same  shall  be  made,  and  his  executors, 
administrators,  and  assigns,  to  the  benefit  of  the 
security  thereby  made  or  transferred,'*  so  that  the 
efifect  of  the  statute  is  this— the  commissioners  may 
borrow  money  and  give  a  form  of  mortgage,  which 
on  the  face  of  it  states  expressly  that  t£ey  have 
borrowed  a  particular  sum  of  money  ;  that  they  may 
be   transferred,  and  when  the  transfer  is  entered 
in  the   register   book,   which    the   commissioners 
are   bound    to    keep,    the    transferee    shall    have 
the  benefit  of   that  security.    Now  the  plaintiff's 
testator  has  bona  fide  taken  a  transfer  of  six  mort- 
gages,  on  the  face  of  which  it  ia  stated  that  the 
commissioners  have  borrowed  from  Halket  (who  is 
the  person  named  in  the  mortgages)  six  sums  of 
iCOi.  each.    The  commissioners  knew  from  the  Act 
of   Parliament    that    those    mortgages    when   so 
granted  might  be  transferred  to  any  person  on  the 
faith  of  the  matters  stated  in  them.    They  knew 
from   the  Act   of  Parliament  that  such   transfer 
might  be  entered  in  the  register ;  and  that  being 
the  state  of  things,  the  plaintiff,  who  was  the  bona 
fidt  taker  without  notice,  comes  and  makes  his  ap- 
plication for  the  money,  to  which  the  commissioners 
reply,  **  No ;  the  statement  which  we  made  on  the 
face  of  the  mortgage,  that  we  borrowed  money,  is  an 
incorrect  and  untrue  statement.    We  made  it  know- 
ing that  you  as  a  reasonable  man  might  suppose 
that  the  mortgage  could  be  transferred,  and  that  as 
a  reasonable  man  you  would  take  the  transfer ;  as  a 
reasonable  man  you  took  it,  believing  the  statement 
that  we  had  borrowed  the  money  according  to  our 
assertion,  on  the  faith  of  which  you  have  acted.  We 
now,  however,  stand  forward  and  deny  the  assertion 
which  we  made ;  we,  or  our  predecessors,  who  made 
that  statement,  made  a  false  statement,  and  though 
you  have  acted  upon  the  faith  it,  we  now  deny  its 
truth."    I  hold,  according  to  the  law  laid  down  in 
Ereeman  v.  Cook,  and  the  case  of  the  Bahia  and  San 
thmciaco  Bailway   Company,  as  well  as  in  many 
other  cases,  that  it  is  very  clear  that  when  people 
have  made  a  statement  of  that  sort,  they  are  pre- 
cluded, as  against  a  person  who  has  bona  fide  acted 
upon  it,  from  denying  the  truth  of  it ;  and  conse- 
quently I  hold  that  the  commissioners   who  have 
made  the '  assertion  on  the  face  of  the  mortgage 
that  they  had  borrowed  the  money  from  Halket 
and  that  he  had  advanced  and  lent  the  money  on 
the  credit  and  for  the  purposes  of  the  commissioners, 
are  precluded  as  against  the  bond  fide  transferee  of 
the  mortgage  from  denying  the  accuracy  of  that 
statement;  and  that  is  enough  to  dispose  of  the 
case.    I  do  not  think  it  necessary  in  the  slightest 
degree  to  enter  into  the  other  questions.    One  point 
raised  was  that,  inasmuch  as  there  was  here  a  debt 
contracted  for  bricks,  the  giving  of  the  debentures 
was  not  for  money  borrowed.    My  own  impression, 
and  it  is  a  very  strong  impression,  is  that  the  legal 
effect  of  the  transaction  is  just  the  same  as  if  the 
commissioners  had  borrowed  the  amount  in  cash, 
and  then  applied  it  in  payment  of  the  debt,  that  the 
two  things,  the  giving  of  tha  debenture  and  the 
payment  of  the  debt,  would  have  exactly  the  same 
effect  as  if  the  creditor  lent  the  money  upon  the 
security  of  the  debenture,  and  then  received  back 
the  identical  coin  in  payment  of  his  own  debt.    I 
see  no  objection  whatever  to  such  a  yiew,  and  I 
•hould  have  thought  that  such  was  the  case  here. 


Then  there  was  a  further  objection  raised,  taming 
on  the  10th  section  of  the  Act,  which  enacts  that 
where  any  commissioner  is  either  directly  or  indi- 
rectly interested  in  any  bargain  oz  contract,  he  shall 
be  disqualified  from  entering  into  it,  and  that  no 
commissioner  is  to  act  in  any  matter  in  which  he 
shall  be  personally  interested;  the  11th  sectioo 
inflicting  a  penalty  of  50/L  upon  every  commissioner 
who  being  disqualified  should  engage  in  any  such 
transaction.  It  was  contended  that  whatever  might 
be  the  case  as  to  third  persons  who  furnished  ma- 
terials to  the  commissioners,  Halket,  being  the 
person  who  had  furnished  the  bricks  to  the  com- 
missioners in  the  present  case,  and  he  being  a 
commissioner  at  the  time  they  were  famished, 
the  transaction  was  illegal  and  void.  As  to 
that  I  wish  to  guard  myself.  I  qaite  agree 
that  the  transaction  may  be  illegal  and  incapable 
of  being  enforced  in  any  way ;  but  I  wish  to  guard 
myself  against  being  supposed  to  have  made  up  my 
mind  that  the  effect  ot  the  sections  of  the  AJct  <tf 
Parliament  is  to  declare  that  such  a  contract  should 
be  altogether  illegal  and  roid.  It  may  be  that  the 
true  intent  of  the  10th  section  is  this:  that  where 
a  contract  is  made  by  the  commissioners,  or  a  person 
who  has  an  interest,  it  shall  be  voidable  and  not 
enforceable  by  him ;  and  possibly  where  the  com- 
missioner is  a  ratepayer,  or  where  any  body  who 
has  an  interest  chooses  to  enforce  it,  the  transactkti 
may  be  void ;  but  if  we  were  to  hold  that  it  ii 
totally  illegal  and  void,  the  consequence  woaU 
follow  that  wherever  a  contract  is  made  with  a  flnn 
in  which  a  commissioner,  unknown  to  the  other 
commissioners,  has  an  interest,  the  commissionen 
would  be  able  to  say  that  it  was  totally  illegal,  snd 
so  get  out  of  it.  It  is  unnecessary  to  consider  it, 
but  I  think  there  is  a  good  deal  in  the  view  of  the 
oonstruction  to  be  given  to  the  Act  which  regardi 
the  enactment  as  merely  making  the  contract  void- 
able and  not  necessarily  void.  However,  it  is  sot 
necessary  to  decide  that  point.  I  believe  that  if  it 
were  necessary  to  decide  it  I  should,  in  expressmg 
my  own  opinion,  differ  from  the  rest  of  the  court 
That  opinion  is  certainly  not  the  opinion  6t  the  court 
at  present,  nor  do  I  say  for  myself  that  it  is  conclu- 
sive. I  only  wish  to  guard  myself  from  being 
understood  to  say  that  I  give  my  judgment  on  that 
ground. 

Mbllor,  J. — I  abstain  altogether  from  giving  aa 
opinion  on  the  question  to  which  my  brother  Black- 
bum  has  just  alluded.  I  should  have  required 
further  argument  upon  it  if  it  were  necessary  to 
determine  that  point.  I  am  quite  satisfied  to  rest 
my  judgment  on  the  general  doctrine  applied  by  my 
lord,  and  my  brother  Blackburn  in  this  case,  namely, 
the  doctrine  of  estoppel.  I  cannot  distinguish  this 
case  in  principle  from  the  case  of  the  Bahia  cnu/ 
San  Frandaco  BaUtoay  Company,  L.  Bep.  8  Q.  B.  584, 
which  is  founded  on  Frumam  v.  Cooksy  2  Ex.  654, 
18  L.  J.  114,  Ex.,  and  other  authorities,  and  which 
is  a  very  salutary  doctrine  which  I  should  be  sorry 
to  fritter  away,  or  lessen.  Here  the  Act  of  Parlia- 
ment contemplates  the  borrowing  of  money  for  the 
purposes  of  the  works  of  the  town  of  Heme  Bay, 
and  gives  the  terms  and  forms  under  which  the 
money  may  be  borrowed,  and  in  that  form  is  a  state- 
ment that,  in  consideration  of  a  certain  sum  of 
money  advanced  and  lent  upon  the  credit  of  the 
rates  for  the  purposes  of  the  Act  to  be  paid  by  the 
lender  to  the  treasurer  of  the  commissioners,  they 
thereby  grant  and  assign,  &c.  That  was  the  form 
of  the  mortgage  in  this  case.  In  addition  to  that 
the  Act  of  Parliament,  which  enables  them  to  raise 
the  money  upon  mortgage,in  that  form,  enables  them 
to  assign  by  writing  under  the  hand  of  the  holder 
of  the  mortgage,  and  to  transfer  the  same  to  soy 
person  whomsoever,  it  gives  a  form  of  endone- 
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ment  by  which  the  transfer  may  be  made.  There 
are  alio  proTisions  for  registering  the  transfer, 
and  when  that  is  completed  it  appears  to  me 
that  any  person,  at  all  erents  an  innocent  holder,  has 
a  complete  title,  and  the  Commissioners  who  have 
borrowed  the  money  and  given  the  means  for  carry- 
ing all  this  machinery  into  effect,  and  of  completing 
tbe  transaction  as  if  it  were  a  perfectly  yalid  one, 
cannot  be  allowed  to  turn  round  and  say,  **True 
we  did  give  a  bond  in  that  form,  stating  that  the 
money  had  been  advanced,  we  gave  a  mortgage  on 
the  rates  to  be  raised — but  the  recital  in  it  was  all 
nonsense,  the  money  was  not  lent  at  all,  and  tbe 
transaction  was  altogether  different  and  was  such 
as  prevents  the  operation  of  the  section.**  I  think 
the  consequences  would  be  most  serious  if  we  were 
to  allow  that  to  prevail.  Looking  at  the  whole 
of  the  sections,  the  machinery  provided  and  the 
actual  state  of  facts  found,  namely,  that  in  no 
sense  were  the  assignees  of  the  mortgage  affected 
with  any  knowledge  of  the  particular  circumstances 
of  the  original  transaction,  on  this  ground  alone 
without  saying  anything  more  on  the  subject.  I 
bold  the  plaintiffs  entitled  to  the  remedy  which 
they  ask.  Our  judgment  therefore  must  be  in  their 
favour. 

Lush,  J. — I  also  think  that  it  is  unnecessary  to  ex- 
press any  opinion  on  the  first  point,  namely,  whether 
if  this  action  had  been  brought  by  the  original 
mortgagee,  the  commissioners  could  have  set  up  any 
defence  against  tbe  claim ;  because,  however  that 
may  be,  I  think  that  this  incapacity  to  contract  at 
the  time  of  entering  into  the  contract  by  reason  of 
his  then  filling  the  office  of  commissioner  cannot  be 
set  up  against  the  plaintiffs  who  are  his  transferees. 
Tbe  mortgage  security  itself  makes  the  money  pay- 
able to  Halket  or  his  assigns.  The  Act  of  Parlia- 
ment says  that  any  person  entitled  to  any  security 
may  transfer  it  in  the  terms  specified  in  the  Act, 
and  further,  that  when  that  transfer  has  been  made 
and  registered  in  the  book  of  the  commissioners, 
which  has  been  done  in  tbe  present  case,  every  such 
transfer  shall  entitle  the  person  to  whom  the 
same  shall  be  made,  to  the  benefit  of  the  security 
thereby  transferred.  The  effect  of  these  sections 
i»,  I  think  to  make  these  mortgages  negotiable 
securities,  and  to  attach  to  them  the  incidents  of 
negotiable  securities,  one  of  which  is  that  an  in- 
nocent holder  for  value,  which  it  is  admitted  the 
plaintiffs  are,  acquires  a  title  of  his  own  and  un- 
affected by  any  infirmity  to  which  the  title  of  his 
assignees  might  have  been  subject  Upon  that 
ground  I  think  the  plaintiffs  are  entitled  to  judg- 
ment Then  as  to  the  alleged  defect  in  the  flrayer 
of  the  mandamus,  or  in  the  previous  demand  upon 
which  it  is  founded,  I  think  it  is  quite  enough  to 
•ay  that  the  complaint  against  the  commissioners 
is  not  that  they  do  not  make  rates,  but  that  they 
misapply  the  proceeds,  and  pay  them  in  a  different 
way  from  that  directed  by  the  Act  of  Parliament, 
and  it  is  to  that  the  mandtmug  is  directed.  It  is 
to  be  assumed  that  the  commissioners  will  go  on 
making  the  rates  as  they  have  done  hitherto ;  the 
nKmdanutM  is  directed  to  tbe  misappropriation.  That  I 
think  is  sufficient  for  the  present  purpose.  If  it 
tarns  out  to  be  needful  to  compel  the  commissioners 
to  do  in  future  what  they  have  hitherto  done — to 
make  the  rates,  then  a  mandamtu  may  be  applied 
for  for  that  purpose ;  but  I  see  no  reason  to  suppose 
that  it  will  necessary  to  do  so. 

Jmdgment  for  plcdaiiffs. 


EXCHEaXTER   CHAMBER. 

Bflported  by  B.  Lumlbt,  Bsq.,  B«rriiter«t-LMr. 

ERROR  FROM  THE  EXOHEQDBR. 

Friday,  June  24,  1870. 

Cranwell  v.  The  Mator  avd  Corporation  of 
London  and  others. 

Companaatumjor  lands  taken  compulsorily — Tenant  from 
war  to  year  ^London  City  Improvement  Act — Hofbom 
VaUey  Improvement  Act — Lands  Clauses  ConsoUdo" 
tion  Act. 

By  the  London  City  Improvement  Act  1847  the  Lands 
dopttes  ConsMatim  Act  1845  was  incorporated, 
excfpt  so  much  as  relates  to  the  purchase  of  lands 
Glhirwiss  than  bv  agrwment,  and  by  sect  34  t'r  was 
enacted  that  on  the  expiration  of  a  six  months*  notice 
Jrom  the  corporation,  or  so  soon  a/ier  as  might  be 
required,  aU  persons  in  the  actual  possession  of  pro* 
periy  to  be  taken  under  the  Act,  should  give  vp 
possession  to  the  corporation,  and  that  in  default  the 
corporation  might  issue  their  precept  to  the  sheriffs, 
to  deliver  possession  of  the  premises  to  their  nominee ; 
provided  thai  no  such  possession  should  be  delivered 
up  until  p<tyment  or  deposit  of  purchase  or  campensa* 
tion  mon^,  as  directed  bythe  Lands  Chiises  Consoli" 
dation  Act  1845.  The  aoibom  VaUey  Improvement 
Act  1864,  incorporated  the  above  section  of  the  City 
Inqtrovement  Act.  The  plaintiff  held  certain  nre- 
mises  which  were  included  in  the  smedule  to  the  Hoibom 
VaUey  Improvement  Act,  as  yearly  tenant  to  one 
Paxon,  Uis  tenancy  dated  from  Christmas.  On 
Nov.  29,  1866,  the  corporation  gave  the  plaintiff  a 
six  months*  notice  of  their  intention  to  take  the  pre* 
mises  under  their  Acts.  The  parties  could  not  agree 
with  respect  to  compensation,  and  no  steps  were  taken 
till  Jem.  1867,  when  the  defendants  summoned  the 
plaintiff  be  fore  an  aUerman  to  assess  the  compensation. 
On  the  dOth  Jan.  the  corporation  took  an  assignment 
ofPaxon*s  interest,  but  did  not  take  possession  of  the 
premises  occupied  by  the  plaintiff. 

At  the  hearing  before  the  alderman,  the  corporation  con- 
tended that  the  plaintiff'  had  not  been  required  to  give 
up  possession  before  the  expiration  of  his  interest 
within  the  meaning  of  sect.  121  of  the  Lands  Clauses 
Consolidation  Act.  The  alderman  decided  that  no 
compensation  was  due.  On  the  following  day  fAtf  cor- 
poration  demanded  possession,  and  on  the  plaintiff^s 
refusing  to  give  it  up,  theu  issued  their  precept  to 
the  sheriff,  who  accordingly  entered  and  delivered 
possession  to  them.  Upon  this  the  plaintiff  brought  an 
action  of  trespass  against  them  : 

Held,  by  the  Court  of  Exchequer  Chamber  (affirming 
the  decision  of  the  Exchequer),  that  the  alderman's 
decision  was  erroneous,  and  the  plaintiff  was  entitled 
to  compensation,  and  therefore  the  defendants  could 
not  justify  taking  possession. 

This  was  an  action  to  recover  damages  in  trespass 
and  trover,  under  the  circumstances  hereinafter 
mentioned. 

The  case  came  on  to  be  tried  before  Martin,  B., 
at  the  sittings  in  London  after  Hilary  Term  1868, 
when  a  verdict  was  found  for  the  plaintiff,  subject 
to  a  special  case  for  the  damages  to  be  subsequently 
assesrad  by  an  arbitrator,  if  necessary. 

The  case  so  far  as  material,  was  as  follows :  In 
the  year  1847  the  corporation  of  the  city  of  London 
procured  an  Act  of  Parliament,  called  the  *'City 
Improvement  Act,*'  for  making  various  improve- 
ments in  the  City  of  London.  Bj  sects.  1  and  19  of 
that  Act,  the  Lands  Clauses  Consolidation  Act 
(except  so  much  as  relates  to  the  purchase  of  lands 
otherwise  than  by  agreement)  is  incorporated  with 
the  City  Improvement  Act,  and  by  sect.  34  of  such 
I  last  mentioned  Act,  it  is  enacted  *<that  all  persona 
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in  the  actual  possession  of  any  lands  to  be  taken  or 
purchased  by  Tirtue  of  this  Act,  as  owners,  lease- 
holders, tenants  at  will,  or  lessees  for  a  jear  or  for 
any  shorter  time  or  otherwise,  shall,  at  the  expira- 
tion of  six  months  from  and  iJter  notice  in  writing 
from  the  mayor  aldermen  and  commons,  or  their 
agent  duly  authorised,  shall  have  been  left  at  or 
affixed  upon  the  premises,  or  so  soon  after  as  they  shall 
be  required  so  to  do,  peaceably  and  quietly  deliver 
up  the  possession  of  the  said  premises  to  the  mayor, 
aldermen,  and  commons,  or  the  person  authorised  by 
them  to  take  possession  thereof,  and  in  case  any 
such  person  shall  refuse  to  gire  up  such  possession 
as  aforesaid,  then  it  shall  be  lawful  for  the  said 
court  of  mayor,  aldermen,  and  commons  to  issue 
their  precept  to  the  sheriffs  of  the  said  city  of  Lon- 
don, to  deliver  possession  of  the  premises  to  such 
pers  «n  as  shall  in  such  precept  be  nominated  to  re- 
ceive  the  same,  and  the  said  sheriffs  are  hereby  re- 
quired to  deliver  such  possession  accordingly  of  the 
said  premises,  and  to  levy  such  costs  as  shall  accrue 
from  the  issuing  of  such  precept  on  the  persons  re- 
fusing to  give  up  such  possession  as  aforesaid  by 
distress  and  sale  of  their  goods ;  but  no  such  posses- 
sion shall  be  delivered  up  until  such  payment  er 
deposit  of  purchase  or  compensation  money  shall 
have  been  made  as  is  directed  by  the  Lfmds  Clauses 
Consolidation  Act  1845." 

The  corporation  also  procured  another  Act  called 
the  Holbom  Valley  Improvement  Act  1864,  for 
improvements  in  and  adjacent  to  Holbom-hill  and 
Skinner-street,  in  the  said  city. 

By  that  Act  the  corporation  were  empowered  to 
take  compulsorily  various  lands  and  bnUdings,  in- 
cluding a  house  and  premises.  No.  23,  Sldnner- 
street,  and  which  were  comprised  in  the  deposited 
book  of  reference  referred  to  in  such  Act  By  sect. 
5  of  the  last-mentioned  Act  it  is  enacted  that  all 
the  powers  and  provisions,  &c^  contained  in  the 
London  (City)  Improvement  Act  1847,  except  sect. 
19,  and  in  the  Lands  Clauses  Consolidation  Act 
1845  except  the  part  of  the  last-mentioned  Act 
with  respect  to  the  purchase  and  taking  of  lands 
otherwise  than  by  agreement,  and  in  the  Lands 
Clauses  Consolidation  Acts  Amendment  Act  I860, 
shall  extend  to  the  present  Act  with  reference  to  the 
taking  of  lands,  &c,  except  so  far  as  the  said  powers 
and  provisions,  &c.,  are  repealed,  altered,  or  varied 
by  or  are  inconsistent  with  the  provisions  of  this 
Act. 

The  plaintiff  was  a  carpet  warehouseman,  and 
formerly  carried  on  business  at  23,  Skinner-street, 
Snow-hill,  being  the  house  and  premises  where  the 
alleged  grievances,  the  subject  of  the  action,  were 
committed. 

The  first  defendants  were  the  corporation  of  the 
city  of  London,  and  were  the  persons  charged  with 
the  execution  of  the  works  authorised  by  said  Hol- 
bom Valley  Improvement  Act.  The  defendants. 
Sir  Sidney  Waterlow  and  Sir  Thomas  Lyoett,  were, 
at  the  time  of  the  alleged^  grievances,  the  sheriffs 
of  the  city  of  London,  and  the  defendant,  John 
Stevens  PuUen,  was  also  at  such  time  a  bailiff  or 
agent  appointed  by  the  corporation  to  receive  pos- 
session of  the  plaintiff's  premises  under  Uie  circum- 
stances hereinafter  mentioned. 

In  1857  one  William  Faxon  was  then  possessed  of 
the  whole  of  the  said  house  and  premises,  No.  23, 
Skinner-street,  under  a  lease  thereof  for  a  term  of 
twenty-one  years  from  Michaelmas  1854.  About 
Christmas  1857  the  plaintiff  entered  into  a  verbal 
agreement  with  the  said  William  Faxon  to  rent 
from  him  the  first  floor  and  some  other  portions  of 
the  said  house  and  premises  as  yearly  tenant  from 
Christmas  1857,  at  an  annual  rent  of  40^  In  or 
about  June  1863  the  said  Wm.  Faxon  still  remaining 
possessed  of  the  said  house  and  premises,  he  in- 
oieased  the  plaintiff's  rent  to  60iL  p«r  annum,  which 


be  agreed  to  pay,  and  accordingly  paid,  up  to  the 
25th  Dec  1866. 

At  or  about  Christmas,  1857,  the  plaintiff  took 
possession  of  the  premises,  so  hired  by  Urn  of  the  nid 
William  Faxon  as  stated  above.  The  plaintiff  ooo- 
tinued  in  possession  of  such  premises  under  the  said 
William  Faxon  as  annual  tenant  thereof.  Upon  the 
29th  Nov.  1865,  the  corporation  served  a  notice  io 
writing  upon  the  plaintiffs  of  their  intention  to 
take  the  house  and  premises  in  question  under 
their  Farliamentary  powers,  of  their  wiUingneas  to 
treat  for  his  interest  therein,  that  they  required 
him  to  give  up  possession  in  six  months,  and  to 
give  a  statement  of  his  claim  for  compensation 
within  one  month.  In  consequence  of  this  notice 
the  plaintiff  sent  in  a  written  claim  to  the  corpo- 
ration for  compensation.  Various  negotiations  then 
took  place  with  respect  to  this  cUim,  and  the 
parties  being  unable  to  agree,  on  the  14th  Jan.  1867 
the  corporation  served  the  plaintiff  with  a  suramooi, 
which,  after  reciting  thnt  the  corporation  were 
desirous  of  entering  upon  the  plaintiff's  premisea, 
such  premises  being  required  for  the  purposes  of 
the  Holbom  Valley  Act,  that  the  corporation  had 
given  the  plaintiff  notice  to  treat  for  his  interest, 
that  no  agreement  had  been  come  to  as  to  tbe 
amount,  and  that  the  corporation  were  desirous  of 
having  the  amount  '.if  his  compensation  determinsd, 
required  him  to  attend  before  an  alderman  on  the 
]  7th  Jan.,  then  instant,  for  the  purpose  of  having  the 
question  of  disputed  compensation  between  him  sad 
tbe  corporation  heard  and  determined.  On  tk 
30th  Jan.  1867  the  said  Wm.  Faxon  assigned  to  the 
corporation  his  interest  in  the  house  and  premisei, 
No.  23,  Skinner-street  The  corporation  thereupon 
took  possession  of  such  house  and  premises,  with 
the  exception  of  the  portion  occa]ned  by  the 
plaintiff,  and  the  corporation  paid  the  said  Wm. 
Faxon  the  amount  of  the  half  year's  rent  which  he 
would  have  received  up  to  Christmaa,  1866^  from  a 
yearly  tenant  of  another  floor  of  the  said  house,  had 
not  such  tenant  by  agreement  with  the  corpo- 
ration made  upon  the  settlement  of  her  cUtm 
quitted  her  premises  at  the  previous  Mid- 
summer, but  the  corporation  declined  to  pay 
the  half  yearns  rent  due  from  the  plaintiff,  sod 
told  the  said  Wm.  Faxon  that  he  most  obtain 
it  from  the  plaintiff,  which  he  accordingly  did. 

The  summons  before  mentioned  was  by  consent 
adjourned  to  the  12th  Feb.  1867.  Upon  that  dsy 
counsel  appeared  before  Bir.  Alderman  Stone  under 
protest  and  stated  the  facts  upon  which  he  relied  m 
support  of  the  plaintiff's  claim.  He  was  about  to 
call  evidence  when  the  counsel  for  the  oorporatios 
objected,  and  said  that,  assuming  the  facts  to  be  as 
stated  by  the  counsel  for  the  plaintiff,  the  cLumaot 
had  not  in  fact  been  required  to  give  up  possession 
of  his  premises  before  the  expiration  of  lus  interest 
therein  within  the  meaning  of  the  Lands  Claiisei 
Consolidation  Act  1845,  s.  121,  consequently  tbe 
plaintiff  was  not  eutitled  to  any  compensation.  The 
alderman  being  of  opinion  that  the  objectioo  was 
well  founded,  declined  to  enter  into  the  question  of 
the  amount  of  compensation,  but  the  matter,  at  his 
suggestion,  then  stood  over.  On  19th  Feb.  1867  the 
matter  again  came  on,  and  the  alderman  then 
remaining  of  the  same  opinion,  made  an  order 
determining  that  the  plaintiff  was  not  entitled  to 
any  compensation  whatever  under  the  said  Holbon 
Valley  Improvement  Act  1864,  and  the  Acts  incor- 
porated therewith.  The  plaintiff  had,  with  the 
knowledge  and  consent  of  the  corporation,  remained 
in  possession  of  the  premises  up  to  the  time  of  tbe 
making  of  the  order.  After  the  making  of  the 
order  possession  of  the  premises  was  demanded  by 
the  corporation,  and  refused  by  the  plaintiff ;  and 
thereupon,  on  28th  Feb.  1867,  in  purauance  of  the 
84th  section  of  the  City  Improvemeat  Act^  tbe 
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ooort  of  major,  alderman,  and  commons,  issued 
tbeir  precept,  and  on  the  16th  March  1867,  the 
defendants,  the  sheriffs,  by  their  officer,  under  the 
said  precept  entered  and  took  possession  of  the 
premises,  and  delivered  possession  thereof  to  Fullen, 
on  behalf  of  the  corporation.  The  question  for  the 
ooort  was  whe^er,  on  these  facts,  the  plaintiff  was 
entitled  to  the  verdict  in  the  action.  The  Court  of 
Kzebequer  gave  judgment  for  the  jdaintiff,  upon 
which  the  defendants  now  brought  error. 

Giffardy  Qp  C.  (with  him  Thesiger),  for  the  defen- 
dants.— ^The  case  of  Beg,  v.  The  London  and 
SmUhanq)ton  Railwcaf  Company ^  10  A.  &  £.  8,  is 
directly  in  point.  There  the  special  Act  of  the  com- 
pany contained  a  clause  similar  to  sect.  34  of  the 
City  Improvement  Act.  On  the  10th  Jan.  the  com* 
pany  gave  a  six  months'  notice  under  the  Act  to  a 
tenant  from  year  to  year,  whose  holding  began  at 
Christmas ;  after  the  expiration  of  the  notice,  the 
tenant,  who  had  refused  to  quit  without  compensation, 
wss  told  by  the  company  that  possession  would  not 
be  required  till  Christmas.  The  company  did  not 
take  a  conveyance  of  the  reversion  until  Aug.  25. 
It  was  held  that  the  tenant  who  voluntarily  con- 
tinued to  occupy  as  usual  till  Christmas,  was  in  the 
same  situaUon  as  if  a  regular  landlord's  notice  to 
quit  had  been  originally  given  to  him,  and  was 
therefore  not  entitled  to  compensation.  In  the  court 
below  the  case  was  distinguished  on  the  ground  that 
it  being  an  application  for  a  mandamus,  it  was  an 
application  to  the  court  in  the  exercise  of  their  dis- 
cretion, and  the  court  would  therefore  refuse  the  man- 
damus  unless  they  thought  substantial  compensation 
oould  be  recovered ;  and  the  tenant  really  having 
sustained  no  substantial  injury,  inasmuch  as  he 
continued  in  possession  as  long  as  he  would  have 
been  entitled  to  do  under  his  tenancy  at  the  time 
of  notice  given,  the  court  refused  to  interfere.  The 
judgment,  however,  does  not  proceed  on  any  such 
reasoning  at  all.  Lord  Denman  says,  **  We  cannot 
think  that  the  Act  of  Parliament  requires  two 
notices  in  the  case  of  a  tenancy  from  year  to  year; 
bnt  the  true  construction  is  that  the  company  might 
either  give  the  ordinary  landlord's  notice  ending 
with  the  current  year  of  the  tenancy  (in  which  case 
no  compensation  would  be  due),  or  six  months' 
notice  under  the  Act,  to  be  given  at  any  time, 
in  which  case  the  tenant  would  be  entitled  to 
compensation  for  the  value  of  the  term  between 
the  expiration  of  the  six  months'  notice  and 
the  time  when  a  regular  landlord's  notice 
would  have  expired.  But  in  order  to  entitle 
the  tenant  to  such  compensation,  the  premises 
must  be  given  up.  If,  as  in  this  case  the 
company  inform  the  tenant  that  he  may  hold 
them  till  the  end  of  the  current  year,  and  he  chooses 
to  do  so,  the  situation  of  the  parties  is  the  same  as 
if  a  regular  landlord's  notice  to  quit  had  been  given, 
and  the  tenant  is  entitled  to  no  compensation  be- 
cause he  has  voluntarily  retained  the  possession." 
[Blackbubn,  J. — ^You  say  that  the  fact  of  the 
plaintiffs  having  occupied  until  the  time  when,  if  a 
landlord's  notice  had  been  originally  given  to  him, 
bis  tenancy  would  have  expired  in  point  of  law, 
disentitles  him  to  any  compensation ;  not  merely 
that  it  muct  be  taken  into  consideration  in  esti- 
mating his  compensation  ?]  Yes :  if  he  remains  in 
as  long  as  he  woulil  have  done  if  the  landlord  had 
given  him  notice  at  the  time  when  the  notice  to 
treat  was  sent,  he  is  entitled  to  no  compensation. 
At  the  time  at  such  latter  notice  there  is  no  sub- 
stantial distinction  between  that  notice  and  a  land- 
lord's notice.  The  man  knows  he  is  to  go,  and  it 
makes  no  difference  to  him  that  as  between  the  corpo- 
ration and  the  reversioner  the  corporation's  title  is 
not  complete.  When  the  Act  is  passed  giving  the 
carpontion  power  to  take  at  six  months'  notice  the 


corporation  are  practically  his  landlords.  The  dis- 
tinction betVreen  the  two  notices  is  merely  fonnal. 
[Blackbubn,  J.— It  it  clear  that  is  so ;  the  landlord 
could  not  turn  the  tenant  out  till  the  expiration  of 
the  tenancy  ;  the  corporation  may  at  any  time  after 
the  expiration  of  the  six  months ;  his  continuing  to 
occupy  between  that  time  and  the  remainder  of  the 
term  is  precarious  only,  and  hj  the  sufferance  of  the 
corporation.]  The  Court  of  Queen's  Bench  treated 
the  cases  as  substantially  the  same  in  Beg.  v.  The 
Southampton  Railway  Company,  [Blackbobn,  J. — 
There  the  court  seem  rightly  or  wrongly  to  have 
come  to  the  conclusion  that  there  was  a  sort  of  agree- 
ment that  the  claimant  should  stay  in  lieu  of  compen- 
sation, and  that  he  acquiesced  in  that  arrangement. 
The  question  whether  the  facts  justified  that  view 
may  be  passed  over ;  but  is  there  any  ground  for  such 
suggestion  here  ?  Montagus  Smith,  J. — ^The  fact 
of  his  staying  in  is  nothing,  for  he  was  not  bound 
to  go  out  till  compensation  was  given  him.1 

Horace  Uoydj  for  the  plaintiff. — ^Your  Lordships 
will  remember  that  in  the  case  of  Reg,  v.  The  Lord 
Ma^or  of  London,  L.  Rep.  2  Q.  B.  292,  the  interpre- 
tation of  these  very  Acts  came  in  question,  and  it 
was  held  that  the  effect  of  them  was  to  incorporate 
the  12 1st  section  of  the  Lands  Glauses  Consolida- 
tion Act,  and  consequentiy  the  plaintiff,  as  a  yearly 
tenant,  entitled  to  compensation,  went  before  an 
alderman  to  have  it  assessed ;  he  is  clearly  entitled 
to  such  compensation  if  nothing  in  the  special  Act 
deprives  him  of  it.  [He  was  tiien  stopped  by  the 
court,  WiLLES,  Blackbubn,  Mellob,  Keating,  and 
Montague  Smith,  JJ.] 

WiLLsa,  J.— We  are  all  of  opinion  that  the  judg- 
ment should  be  affirmed.  The  case  requires  con- 
sideration from  two  points  of  view,  with  regard  to 
the  relation  between  the  plaintiff  and  defendant,  viz., 
first,  the  relation  of  reversioners  and  tenant ;  and, 
secondly,  of  improvers  and  persons  bound  to  make 
way  for  the  improvement.  In  the  first  point  of 
view,  the  corporation  had  no  doubt  acquired  the 
premises  from  the  landlord  in  1867 ;  they  did  not 
give  a  regular  landlord's  notice  to  quit,  but  they 
nevertheless  turned  out  the  plaintiff  before  Christ- 
mas 1867.  His  own  landlord  would,  probably,  not 
have  turned  him  out  at  all,  but  at  any  rate,  there 
was  no  one,  looking  at  the  case  in  this  first  point  of 
view,  who  could  have  turned  him  out  before  the  ex- 
piration of  a  regular  notice  at  Christmas  1867. 
But  then  the  corporation  were  entitled  to  give  a 
notice  under  sect.  34  of  the  Improvement  Act,  and 
they  gave  a  notice  under  that  section,  which  came 
into  force  in  May  1866.  They  do  not  appear  to 
have  acted  on  that  notice  till  Feb.  1867,  under  the 
authority  of  the  order  made  under  the  statute. 
During  the  period  that  the  plaintiff  remained  in 
possession  after  the  expiration  of  that  notice  the 
plaintiff  was  liable  to  be  proceeded  against  and 
turned  out.  There  was,  at  least,  the  difference  to 
be  considered  between  a  person  holding  at  suffer- 
ance and  one  holding  for  a  fixed  period  until  the 
landlord  could  put  him  out.  The  compensation  for 
such  difference  might  be  worth  more  or  less,  but  it 
is  impossible  to  affirm  that  it  could  not  be  worth 
anything.  It  follows,  therefore,  that  the  alderman 
ought  not  to  have  decided  that  no  compensation  was 
due.  It  is  clear  that  he  meant  to  decide,  not  that 
in  fact  no  damage  was  sustained  by  reason  of  the 
plaintiff's  being  turned  out  before  Christmas  1867, 
but  that  there  could  be  no  compensation  on 
the  ground  that  the  section  meant  that  where 
there  was  a  tenant  from  year  to  year  he  niight 
be  turned  out  by  a  six  months'  notice  expiring 
at  any  time,  without  compensation.  That  decision 
was  arrived  at  very  naturally  by  the  alderman 
on  the  authori^  ol  the  caae  that  has  been  re- 
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ferred  to,  where  the  court  refused  to  issue  their 
numdamus,  under  circumstances  which  at  first  sight 
were  identical  with  those  of  the  present  case.  There 
the  tenant  had  received  notice  to  quit  under  the 
Act,  but  before  he  was  turned  out  circumstances 
arose  which  appeared  to  the  court  to  amount  to 
this— I  say  appeared,  for  I  cannot  say  that  I  should 
be  prepared,  on  the  facts  as  stated  in  that  case, 
to  come  to  the  same  conclusion;  but  whether 
correctly  or  not,  the  court  then  arrived  at  the  con- 
clusion, as  stated  in  their  judgment,  that  that  took 
place  between  the  parties  which  was  equivalent  to  an 
accord  and  satisfaction  in  respect  of  compensation, 
and  which  would  prevent  substantial  damages 
ever  being  recovered.  Therefore,  in  the  exercise  of 
their  discretion,  they  refused  to  issue  their  nuindicinitt^. 
The  view  they  seem  to  have  taken  was  that  the 
claimant  assented  to  the  course  pursued  in  regard 
to  himself,  and  received  it,  as  it  were,  in  satisfac- 
tion, the  company  having  acquired  the  position  of 
landlords  very  soon  after,  when  they  could  have 
given  a  notice  to  quit.  It  is  clear  that  the  court 
dealt  with  the  matter  from  this  point  of  view, 
and  seeing  that,  under  the  circumstances,  very 
trifling  compensation,  if  any,  could  alone  be  due, 
in  the  exercise  of  their  discretion,  they  declined  to 
issue  the  writ.  Here  we  have  no  discretion  to 
exercise.  Reading  sect.  84  by  the  light  reflected 
on  it  from  the  clause  concerning  compensation  at 
the  end,  it  is  impossible  to  give  it  the  double  effect 
of  a  landlord*s  notice  and  a  deprivation  of  all  com- 
pensation. The  section  applies  to  all  classes  of  per- 
sons, owners,  tenants  for  terms  and  from  year  to 
year.  There  is  nothing  to  lead  one*s  mind  to  the 
invidious  distinction  l^tween  owners  of  any  other 
estate  and  tenants  from  year  to  year.  On  these 
grounds  we  are  of  opinion  that  the  judgment  below 
was  right  and  must  be  affirmed. 

Judgment  affirmed. 

Attorneys,  Ponti/ex ;  The  City  SoUdtor, 
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Baported  by  M.  W.  McKkllar  and  H.  H.  Hocxiiia,  l&aqn. 
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Wednesday y  June  22,  1870. 

Stanlbt  (app.)  V.  Mortlocb:  (resp.) 

Turnpike — Toll — Leaving  on  road — 3  Geo,  4,  c.  126, 

5.41. 

The  words  in  s.  41  o/"  8  Geo.  4,  c  126,  *'  leave  on  the 
road,  ....  whereby  the  payment  of  toU  is 
evaded,**  mean  leave  standing  on  the  road. 

Thus,  where  a  man,  ajter  going  more  than  100  yards 
along  a  turnpike  road,  got  out  of  his  carriage  close 
to  a  toll  gate,  and  walked  through  the  gate,  and  his  car- 
riage  was  immediately  driven  hack  by  his  coachman : 

Heid  that  this  was  not  a  leaving  on  the  road  within  the 
section. 

On  appeal  from  the  justices  of  Cambridgeshire, 
the  following  case  was  stated  for  the  opinion  of  the 
court. 

At  a  petty  sessions  holden  at  Cazton,  in  the 
county  of  Cambridge,  on  the  12th  Oct.  1869,  a  com- 

Slaint  and  information  preferred  by  Thomas  Samuel 
lortlock,  of,  &c.  (hereinafter  called  the  respondent) 
against  Sidney  Stanley,  of,  &c.  (hereinafter  called 
the  appellant)  under  sect.  41  of  3  Geo.  4,  c.  126, 
charging  for  that  he  the  said  Sidney  Stanley,  on  the 
25th  Sept.  1869,  at  the  parish  of  Longstowe  in  the 
said  county  of  Cambridge,  did  leave  upon  the  turn- 
pike road  from,  &c.  to  &c.,  a  certain  carriage  or 
waggonette  drawn  by  two  horses,  by  reason  whereof 
the  payments  of  tolls  at  the  Old  North  road  gate 


was  evaded  contrary  to  the  statute  made  in  the 
third  year  of  the  reign  of  King  George  the  Fourth. 
**for  regulating  turnpike  roads,'*  which  had  im- 
posed a  forfeiture  of  5/  for  the  said  offence,  was 
heard  and  determined  by  us,  the  said  parties  re- 
spectively beini?  then  present;  and,  upon  such  hearing, 
the  appellant  was  duly  convicted  before  us  of  the 
said  offence,  and  we  adjudged  him  to  forfeit  and  pay 
a  penalty  of  5s.  and  costs  in  the  event  of  a  case 
being  stated  and  taken  up  for  the  opinion  of  one  of 
the  Superior  Courts,  and  otherwise  to  forfeit  and 
pay  a  penalty  of  61  and  costs.  And  whereas  the 
appellant  being  dissatisfied,  &c.,  hath  pursuant  to 
sect.  2  of  20  &  21  Vict,  c  43,  duly  applied  to  ni 
in  writing  to  state  and  sign  a  case  setting  forth  the 
facts  and  the  g^unds  of  such  our  determination  as 
aforesaid,  for  the  opinion  of  this  court,  and  bath 
duly  entered  into  a  recognizance,  &c.  Now,  there- 
fore, we,  the  said  justices,  in  compliance  with  the 
said  application  and  the  provisions  of  the  sud 
statute,  do  hereby  state  and  sign  the  following 
case: 

1.  Upon  the  hearing  of  the  said  complaint  and 
information,  it  was  proved  that  there  was  a  turn- 
pike gate  situated  in  the  parish  of  Longstowe,  in 
the  county  of  Cambridge,  on  the  road  leading  from 
Boyston,  in  the  county  of  Hertford,  to  Wandesford 
Bridge,  in  the  county  of  Huntingdon,  and  that  the 
respondent  was  the  person  duly  appointed  to  collect 
the  tolls  at  the  said  gate. 

2.  The  tolls  payable  on  the  said  road  and  col- 
lected at  the  said  gate  are  payable  and  collected 
under  and  by  virtue  of  sect.  25  of  3  Geo.  2,  c  68, 
"An  Act  for  more  effectually  repairing  the  Soatii 
District  of  the  Road  from  Boyston,  in  the  County  of 
Hertford,  to  Wandesford  Bridge,  in  the  County  of 
Huntingdon,"  which  enacted  that  the  respective  toUs 
following  should  be  demanded  and  taken  subject  to 
the  orders,  regulations,  and  resolutions  of  the  said 
trustees,  by  such  persons  as  the  said  trustees  should 
from  time  to  time  appoint  for  that  purpose, 
before  any  horse  or  beast,  or  any  cart  or  carriage 
whatsoever  should  be  permitted  to  pass  through 
any  of  the  several  turnpike- gates  or  toll-gates 
then  erected  and  set  up,  or  thereafter  to  be 
erected  and  set  up  by  virtue  of  that  Act,  i. «. :  For 
any  horse  or  other  cattle  drawing  any  coach,  &C., 
if  drawn  by  more  than  two  horses  or  other  cattle 
the  sum  of  7kd,  and  if  drawn  by  one  or  two  horses, 
or  other  cattle,  the  sum  of  Is,  (The  case  then  set 
out  the  other  tolls  payable  at  the  said  gate.) 
Which  said  respective  tolls  or  duties  thereinbefore 
granted  or  mentioned,  and  all  and  every  sum  and 
sums  of  money  which  should  arise  and  be  produced 
therefrom  should  be  and  the  same  were  thereby 
vested  in  the  said  trustees  for  the  time  being,  and 
the  same  and  every  part  thereof  were  to  be  received, 
recovered,  levied,  paid,  applied,  disposed  of,  and 
assigned  in  such  manner  as  in  the  Act  was  mea- 
tioned. 

3.  By  sect.  26  of  such  last- mentioned  Act  it  is 
enacted  : 

Th&t  it  shall  be  lawful  for  the  said  tnutees  to  oaase  tobs 
erected  and  aet  up,  and  provided  one  or  more  turnpike  gftte 
or  turnpike  gates,  toU  houae  or  toll  hoaaes,  on  t&e  side  or 
sides  of  the  said  road,  or  across  any  highway  loading  into 
the  same,  and  to  canae  such  tolls  to  be  oolleotod  and  IsTied 
at  such  respective  turnpikes  or  side  gates  as  are  l^  thii  Aet 
made  i^yaDle  at  the  other  turnpikes  or  toll  gates  npon  or 
across  the  said  road,  provided  always  tJiat  tbe  said  toUs  be 
not  paid  at  more  than  two  s|ates  for  passing  over  the  whole 
of  the  road  in  the  said  division. 

4.  By  sect.  27  of  the  same  Act  it  is  also  enacted: 

That  every  person  who  sballhave  paid  the  foil  toll  herrty 
authorised  to  De  taken  for  any  horae  or  beast  drawing  aiv 
carriage  whataoever,  or  not  drawing,  shall,  npon  prodadng 
a  ticket  denoting  such  payment,  return  toll  free  the  sum 
day  (to  be  oompnted  from  twelve  of  the  clock  at  night,  to 
twelve  ol  the  dock  of  the  succeeding  night)  with  the  bum 
horse  or  beast  in  respect  of  which  he  or  she  shall  have  paid 
such  full  tolL 
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5.  By  sect.  45  of  the  tame  Act  it  is  enacted  : 

Tliat  if  any  ]<  'non  or  penona  shall  ride,  driye,  or  sro  or 
piM  with  any  liorae,  beaat,  oattle,  or  oarria«e»  throngn,  or 
ovar  anj  gate,  priTate  pamage,  land,  gronno,  or  place  lying 
bv  the  ^oe  of,  or  near  to  any  part  of  the  aaid  road  (except 
tM  owner  or  occupier  of  anch  land,  ground,  or  place,  or  any 
of  his  or  her  family,  serrant  or  servants),  or  if  any  person  or 
parsons  owninir  or  occupying  any  passage,  land,  ground,  or 
ptaoe,  situate  as  aforesaid,  shall  knowingly  or  wilfully  permit 
or  •offer  any  person  or  persons  not  being  of  his  or  their  family 
or  his  or  tbur  serrant,  or  servants,  to  go  or  pass  with  any 
hone,  beast*  cattle,  or  carriage,  through  or  over  such 
frtes,  private  passage,  land,  ground,  or  place,  in  ord«r,  or 
with  mtent  thereby  to  evade  the  payment  of  the  tolls 
hereby  granted,  or  any,of  them,  or  any  part  thereof,  or  if 
any  person  shau  forge,  counterfeit,  or  idter,  or  shall  deliver 
to,  or  receive  from  any  person,  or  persons,  except  a  ool- 
Isotor  of  the  tolls,  any  ticket  by  this  Act  directed  to  be 
Riven  to  the  collector  or  receiver  of  the  said  t  Us,  or  any 
note  or  writing  purporting  to  be  such  for  the  purpose  of 
ending  the  saia  tolls,  or  any  of  them,  or  shall  forcibly, 
ttandniently,  or  wilfully,  pcu»  through  or  over  any  turn* 
pike  gate  with  any  horse,  cattle,  or  beast,  without  payment 
of  toll,  or  shall  not  pay  such  toU  upo'i  demand,  or  shall 
take  off,  or  cause  to  be  taken  off,  any  norse,  beast,  or  other 
cattle  from  any  carriage,  or  after  passing  through  any 
turnpike  gate,  shall  put  on  an  additional  horse  or  beast 
to  sny  such  carriage,  or  shall  unload,  or  cause  to  be  un* 
laden,  any  goods,  wares,  merchandise,  or  other  things 
from,  or  out  of  any  carriage  in  order  to  evade  the  pay- 
ment of  any  of  the  toUs  hereinbefore  mentioned,  or  any 
part  thereof,  all  and  every  such  person  or  persons 
offending  in  any  of  the  cases  aforesaid,  shall  for  each  and 
•very  offence  forfeit  and  pay  any  sum  not  exceeding  Ave 
pounds. 

6.  It  was  further  proved  that  the  said  turnpike 
irate  was  situate  about  100  yards  fn)ni  the  Old 
North-road  Riiilwaj  Station  or  the  Cambridge  and 
Bedford  Railway,  and  that  the  appellant  was,  on  the 
S5th  Sept.  1869,  with  some  of  his  friends,  driven  by 
his  coachman  in  a  waggonette,  drawn  by  a  pair  of 
hones  along  the  said  road  to  within  about  140  yards 
of  the  said  turnpike  gate,  and  that  the  appellant 
and  his  friends  then  got  out  of  the  waggonette  and 
walked  through  the  said  turnpike  gate  to  the  said 
railway  station  carrying  with  them  tome  small 
articles  of  luggage,  but  that  the  heavy  portions  of 
their  luggage  had  been  previously  sent  through  the 
gate  in  a  cart,  the  person  in  charge  of  which  had 
paid  the  proper  toll. 

7.  The  waggonette  was  in  charge  of  the  appellant's 
coachman,  and  was  by  him  driven  back  to  the 
appellants*  house.  The  said  waggonette  bad,  on  the 
day  in  question,  been  driven  upwards  of  a  quarter  of 
a  mile  in  one  direction  along  the  said  turnpike  road 
between  the  appellant's  lodge  gate  and  the  toll 
gate. 

8.  No  toll  was  paid  by  the  appellant  or  demanded" 
from  the  appellant  in  respect  of  the  said  waggonette, 
because  it  was  known  to  the  respondent  that  the 
appellant  wished  to  raise  the  question  now  raised. 

9.  The  appellant  left  by  the  train,  and  did  not  re- 
torn  that  day. 

10.  On  these  facts  we  were  of  opinion  that  there 
was  nothing  in  the  provisions  of  the  local  Act,  (8  Geo. 
i,  c  68)  to  exempt  the  appellant  from  the  pay- 
ment of  toll.    That  the  said  local  Act  was  passed 

'prior  to  and  is  itself  amended  and  controlled  by  the 
general  Act  (3  Geo.  4,  c.  126),  which  is  intituled 
**An  Act  to  amend  the  general  Laws  now  in  boing 
for  regulating  Turnpike  Roads  in  that  Part  of  Great 
Britain  called  England."  That  the  appellant  was 
not  entitled  to  the  exemption  allowed  by  sect.  32  of 
the  general  Act,  and,  therefore,  that  the  appellant 
was,  under  the  circumstances  above  stated,  liable 
under  sect.  41  to  pay  toll  for  the  said  waggonette. 

11.  The  question  of  law  arising  on  the  aU>ve  state- 
ment of  facts  is,  whether  or  not  under  sect.  41  of 
3  Geo.  2,  c  126,  the  appellant  was  rightly  con- 
victed of  leaving  the  said  waggonette  %n  the  said 
road  whereby  the  payment  of  toll  at  the  said  gate 
was  evaded. 

12.  If  the  court  should  answer  the  said  question  in 
the  afBrmative  then  the  said  conviction  is  to  stand 
with  costs,  but  if  the  court  should  answer  the  said 
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question  in  the  negative  then  the  complaint  and  in- 
formation is  to  be  dismissed. 

Gtaham  for  the  appellant.  —The  appellant  did 
not  leave  his  carriage  within  the  meaning  of  the 
41st  section  of  3  Geo.  4,  c.  126.  The  leavin<]r  tht>re 
mentioned  means  **  leaving  standing  **  in  the  road ; 
here  it  is  expressly  found  that  the  carriage  did  not 
wait  on  the  road,  but  went  back  as  soon  as  the  ap- 
pellant got  out.  The  o£fence  in  this  case  does  not 
depend  on  the  intent  with  which  the  acts  were  done, 
but  on  the  effect  produced  by  them,  and  the  effect 
was  not  to  evade  payment  of  the  toll,  but  to  evade 
the  obligation  to  pay  toll.  No  toll  was  payable  un- 
less something,  the  subject-matter  of  toll,  was  got 
through  or  round  the  gate.     Ue  cited : 

Veiteh  v.  Trustees  of  Easeter  Roads,  27  L.  J.  116, 
oL.  O. 

Nayhr  for  the  respondent.  The  question  is, 
whether  a  man  is  not  liable  to  pay  toll  when  he 
leaves  his  carriage  within  100  yards  of  the  gate. 
The  4 1  St  section  provides  (at  the  end)  that  **  if  any 
person  shall  do  any  other  act  whatever  in  order  or 
with  intent  to  evade  the  payment  of  all  or  any  of 
the  tplls,  and  whereby  the  same  shall  be  evaded, 
every  person  shall  for  every  such  offence  for- 
feit,*' &c.  When  a  man  has  used  a  turnpike-road  for 
100  yards  he  is  liable  to  pay  toll  to  any  properly 
qualified  person  who  demands  it,  whether  he  go 
through  a  toll-gate  or  not.  Toll-gates,  chains, 
&C.,  are  only  barriers  put  up  to  prevent  people, 
who  have  incurred  the  liability  to  pay  toll  from 
passing  without  payment.  [&i.  Smith,  J. :  Surely  a 
man  is  not  liable  to  pay  toll,  unless  he  has  gone 
through  a  toll-gate?]  Yes  he  is;  the  Act  of 
Parliament  makes  him  liable  to  pay  to  any  person 
duly  appointed  by  the  lessees  or  trustees.  Thus 
the  obligation  to  pay  toll  was  complete  when  the 
appellant  arrived  at  the  gate,  and  as  he  did  an 
act,  the  direct  consequence  of  which  was  that 
payment  of  such  toll  was  evaded,  he  was  rightly 
convicted.    He  cited : 

Reg,  V.  Oerrard,  26  L.  J.  148,  M.  C. ; 

Phip8<m  V.  Harrett,  1  Cr.  M.  A  R.  473;  4  L.  J. 
36,  Ex. 

Graham  in  reply. 

WiLLBB,  J. — I  am  of  opinion  that  this  conviction 
must  be  quashed.  The  appellant  wanted  to  go 
from  his  house  to  the  station,  and  the  toll-gate  lay 
in  his  way.  He  had  driven  more  than  l(K)  yards 
along  the  road,  so  that  if  he  had  gone  through  the 
gate,  he  would,  beyond  all  dispute,  have  been  bound 
to  pay  tolL  When  near  the  gate  he  left  his  car- 
riage and  walked  through  the  gate  to  the  railway 
station,  and  his  coachman  then  drove  the  carriage 
back  to  the  appellant's  house.  The  appellant  did 
not  leave  the  carriage  waiting  on  the  road.  All 
that  he  did  was  to  leave  it  himself ;  the  carriage 
was  not  left  on  the  road  as  the  result  of  anything 
the  appellant  did.  According  to  the  popular  use 
of  language,  it  is  quite  accurate  to  say,  **  I  left  the 
carriage  at  such  and  such  a  point;"  but  the  real 
question  for  us  here  is  whether  the  word  **  leave  " 
in  the  Act  is  to  be  understood  as  equivalent  to 
'-  quitting,"  or  whether  it  means  ^  to  leave  waiting.** 
I  think  that  the  latter  is  its  true  signification. 
Such  a  constriction  is  a  perfectly  sensible  one,  and 
avoids  the  consequence  that  arises  from  the  other 
construction,  by  which  a  man,  who  found  himself 
inclined  to  get  out  of  his  carriage  and  walk,  would 
be  bound  to  pay  toll,  if  he  subsequently  walked 
through  a  toll  gate.  The  case  I  sho^d  conceive  to 
fall  within  this  section  of  the  act  would  be  snch  a 
case  as  this :  Supposing  a  man  went  along  the  road 
with  a  carriage  drawn  by  a  number  of  horses,  and 
on  arriving  at  a  toll  gate  he  took  out  the  horses  or 
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some  of  them,  and  took  the  carriage  through  the 
gate,  leaving  the  horses  so  taken  out  standing  upon 
the  road,  and  doing  this  so  near  a  gate  that  he  may 
he  said  to  have  used  the  road  as  a  mere  waiting; 
place  for  his  horses.  In  such  a  case,  the  man  might 
fairly  he  said  to  have  left  the  horses  en  the  road, 
for  the  purpose  of  evading  the  toll,  which  he  would 
have  had  to  pay  if  he  had  gone  through  the  gate. 
But  I  am  of  opinion  that  what  was  here  done  by  the 
appellant  does  not  come  within  the  section  of  the 
Act  of  Parliament,  and,  consequently,  that  our 
judgment  must  be  for  him  with  costs. 

Ebatinq,  J. — I  am  of  the  same  opinion.  It  is 
unnecessary  for  us  to  decide  some  of  the  points 
raised  in  the  course  of  the  argument,  as  the  only 
question  for  us  is  whether  this  conviction  under  the 
41st  section  of  3  Geo.  4,  c.  126,  was  right,  and 
whether  the  facts  were  such  as  to  bring  the  appel- 
lant strictly  within  the  words  of  that  section. 
The  section  is  penal  and  must  be  construed 
strictly.  In  deciding  on  its  meaning,  I  agree  with 
my  brother  Willes  in  thinking  that  where  it  says 
**  leave  on  the  road,'*  it  does  not  necessarily  imply 
quitting.  The  more  natural  meaning  of  the  words 
is  to  leave  waiting  on  the  road  while  the  owner 
goes  through.  This  is  not  what  the  appellant  did  ; 
he  only  quitted  the  carriage,  and  the  carriage  was 
then  immediately  driven  back.  I  think,  therefore, 
that  the  conviction  was  wrong,  and  that  it  must  be 
quashed. 

M.  Smith,  J. — I  am  of  the  same  opinion.  It  lies  on 
the  respondent  to  bring  the  act  of  the  appellant 
within  the  words,  "leave  on  the  road  ...  by 
reason  whereof  the  payment  of  toll  was  evaded.*' 
The  offence  thus  consists  of  two  things :  First, 
the  leaving;  secondly,  the  effect  of  such  leaving. 
It  appears  to  me  in  this  case  that  the  overt  act  of 
leaving  is  not  established.  Leaving  on  the  road 
means,  as  it  seems  to  me,  leaving  waiting  on  the 
road.  If  a  man  gets  out  of  his  carriage,  such 
getting  out,  if  his  carriage  does  not  remain  sta- 
tionary, is  not  a  leavii<g  within  the  section.  What 
i^  inithii)  the  section,  it  is  unnecessary  for  us  to 
determine.  It  may,  however,  be  said  that  if  a  car- 
riage were  left  on  one  side  of  a  gate,  while  the 
owner  was  doing  what  he  wanted  to  do  in  the  ad- 
joining town,  that  might  be  a  "  leaving**  within  the 
4lst  section  of  the  Act.  It  is,  however,  unneces- 
sary to  determine  that,  nor  is  it  necessary  for  us  to 
deal  with  the  question,  whether  a  man  is  bound  to 
pay  toll  if  he  has  gone  100  yards  along  a  turnpike 
road,  irrespectively  of  the  question  whether  he  has 
gone  through  the  toll-gate  or  not.  If  Mr.  Naylor 
is  right  in  his  contention,  the  appellant  might  have 
been  summoned  for  the  simple  non-payment  of 
toll.  I  am  of  opinion,  however,  that  the  present 
conviction  was  wrong,  and  that  our  judgment  must 
be  for  tbe  appellant. 

Ccnmetion  quashed  with  costs. 

Attorneys  for  appellant,  J.  and  C  Cole,  for  E. 
Foster,  Cambridge. 
Attorney  for  respondent,  Mortlock,  Caxton. 


Jan,  20  and  21, 1870. 

Thb  Guardianb  or  thb  Mallino  Union  v, 

Graham. 

Principal  and  surety — Assistant  overseer — Collector  oj 
poor  rates— Order  of  Poor  Law  Board^-7  ff  8  Vict 
c.  101,  ss,  61,  62. 

In  1886,  and  prior  to  2Qth  ilu^.  1839,  the  Poor  Law 

Commissioners  made  an  order  directing  the  gwirdians 

of  the  M.  union  to  appoint  a  collector  of  poor  rates 

for  the  union  ;  the  order  specified  the  duties  of  such 

collector^  and  fixed  his  remxauratiofn  at  id.  in  the 


pound  on  all  sums  above  3/.,  and  Sd  in  the  pond  <m 
all  sums  below  SL  collected  by  him.  /a  1866  t&e 
guardians  of  the  M.  union,  in  pursuance  of  this  order, 
appointed  A.  (who  was  at  the  time  assistant  over^ 
seer  for  the  pari^  of  if.)  collector  of  poor  rates  in  the 
union  of  3/.,  but  irith  an  uniform  poundage  of  fid, 
instead  of  the  id.  or  ScL  mentioned  in  the  order.  7^ 
guardians  then  applied  to  the  Poor  Law  Board  to  oohf 
firm  the  appointment.  The  board  pointed  out  that  the 
guardians  had  taken  on  themselves  to  alter  the  remune- 
ration of  the  coliector;  but  thqf  uUimatebf  made 
another  order,  dated  June  1866,  approving  the  appoitu- 
ment  of  A.,  and  varying  their  order  of  1836  hg 
ordering  a  uniform  poundage  of  Qd  to  be  paid  to  the 
collector  for  the  time  being  appointed  under  the  (Uttko- 
rity  of  the  order  of  1836,  instead  of  the  ajoresmd 
poundage  of  Ad  or  8</.  ; 

Held  (in  an  action  by  the  guardians  of  the  M.  uowh 
against  the  sureties,  who  had  guanmleed  the  faith  fid 
performance  by  A.  of  the  duties  of  assistant  overseer, 
for  defaults  of  which  A.  had  been  guilty  since  his 
appointment  of  collector),  that  A.  had  not  been 
appointed  collector  under  an  order  of  the  commissiontn 
of  the  poor  law,  in  force  at  the  time  of  making  Mcft 
appointment,  so  as  to  bring  the  case  within  sect.  61  of 
7  j*  8  Vict,  c  101,  but  that  the  commissioners  had 
ordered  the  appointment  of  such  coUeclor  on  the  appli- 
cation of  the  guardians  within  the  meaning  of  sect.  63 
(>/'7  ^  8  Vict.  c.  101,  so  that  as  the  order  made  m 
direction  to  the  contrary,  A.'s  appointment  as assistad 
overseer  ceased  on  his  being  so  appointed  coBeclor,  asd 
the  sureties  were  not  responsible  for  his  defaults. 

In  March  1866,  A.  was  appointed  by  the  justices  of  tht 
M.  union,  on  the  notnAnatum  of  the  vestry  of  the  paruk 
of  M.,  assistant  overseer  of  the  parish  of  M. ;  U 
if  arch  1 866,  the  vestry  of  the  parish  of  M.  reom- 
mended  the  guardians  to  re-appoint  A.  assistant  tw- 
seer  of  the  same  parish  at  an  increased  salary ;  bet 
the  guardians,  instead  of  doing  so,  nominated  km 
collector  of  poor  rates  fot  the  union  ofM.  A.  atsund 
to  the  arrangements  and  his  appointment  was  confirmed 
by  the  Poor  Law  Board: 

Beld^  that  this  was  a  revocation  and  resignation  of  tht 
office  of  assistant  overseer  within  the  meaning  of 
69  Geo.9,c.  12,».  7. 

Semble,  the  offices  of  assistant  overseer  and  collector  of 
poor-rates  are  incompatible  with  each  otJter,  so  that  oi 
the  holder  of  the  one  being  appointed  to  the  other,  du 
first  office  ceases. 

Semble  (per  Brett,  J.),  an  appointment  as  assistast 
overseer,  made  under  69  Geo.  8,  c.  12,  s.  7,  ifuntkast 
any  words  limiting  the  time  for  which  the  office  is  to 
be  held,  is  a  permanent  appointment,  and  nt^  an  €f- 
pointment  for  a  year. 

This  case  came  on  for  trial  at  the  Maidstone 
Spring  Assizes  1869,  when  a  verdict  was  taken,  by 
consent,  for  the  plaintiffs  for  2312.  2s.  5dL,  subject  to 
the  opinion  of  the  court  upon  the  following  case:— 

1.  The  declaration  was  upon  a  bond  hereinafter 
set  forth,  by  which  the  defendant  became  bound  to 
the  plaintiffs  in  the  sum  of  300/1,  conditioned  for  tbe 
due  performance  by  one  Staines  Fisher  Assiter  of 
the  duties  of  the  office  of  assistant  overseer  of  the 
parish  of  West  Mailing,  which  is  comprised  within 
the  Mailing  union. 

The  first  breach  alleged  was  that  the  said  Staines 
Fisher  Assiter,  after  his  appointment,  and  while  be 
continued  such  assistant  overseer,  did  not,  from  and 
after  the  28th  Sept.  1867,  duly  keep  a  certain  book 
of  account,  called  the  collecting  and  deposit  book 

The  second  breach  alleged  was  that  after  tbe 
appointment  of  the  said  Staines  Fisher  Assiter,  to 
wit,  on  the  21st  Feb.  1868,  the  sum  of  231/.  2i  U. 
was  a  balance  due  from  him  as  such  assistant  over- 
seer, and  he  was  required  to  pa/  the  same  over  to 
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the  OTeneen  o^  the  said  parish  of  West  Mailing,  in 
panuance  of  t  le  said  bond,  bnt  he  neglected  and 
refused  so  to  do. 

The  defendant  pleaded — ^First,  that  he  did  not 
make  the  bond ;  secondly,  to  first  breach,  that 
daring  all  the  time  the  said  Staines  Fisher  Assiter 
continued  assistant  oYerseer  under  his  appoint- 
ment in  the  declaration  mentioned,  he  did  duly 
keq>  all  books  of  account  of  the  said  parish,  and 
Uiat  before  the  said  28th  Sept  1867  the  said 
SUines  Fisher  Assiter  was,  under  the  pro- 
Tiaions  of  the  statute  in  that  behalf  made  in 
conformity  with  an  order  of  the  Poor  Law  Board 
ddy  issued,  duly  appointed  by  the  guitrdians  of  the 
poor  of  the  said  Mailing  union  to  be  collector  of  the 
poor  rates  of  the  said  parish  of  West  Mailing,  and 
that  all  omissions  to  make  entries  in  the  books  of 
tccount  of  the  said  parish  occurred  after  the  said 
Staines  F.  Assiter  hi^  been  appointed  such  collector 
of  poor-rates  as  aforesaid ;  and  the  moneys  re- 
ceived by  him  were  received  by  him  as  collector  of 
pour  rates,  and  not  as  assistant  overseer ;  thirdly, 
to  the  second  breach,  that  the  said  sum  of 
231/.  2s.  Sd,  was  not  a  balance  due  from  the  said 
Staines  F.  Assiter  as  assistant  overseer,  and  that  no 
part  of  the  said  sum  was  received  by  the  said  S.  F. 
Assiter  by  virtue  of  his  appointment  as  assistant 
overseer,  but  the  said  S.  F.  Assiter  had  ceased  to  be 
such  assistant  overseer  before  the  said  sum  was 
receiveil,  and  that  the  said  sum  was  received  by 
(he  said  S.  F.  Assiter  as  collector  of  poor  rates  of 
the  said  parish  of  West  Mailing  under  an  appoint- 
ment maide  by  the  said  guardians  of  the  Mailing 
anion  as  in  the  second  plea  mentioned;  and  that 
the  said  S.  F.  Assiter  fully  accounted  for  all  moneys 
received  by  him  as  assistant  overseer  under  the  said 
appointment. 

The  pliuntiffs  took  issue  on  these  pleas : 

2.  At  a  vestry  meethig  of  the  said  parish  of  West 
Mailing,  duly  holdeu  in  pursuance  of  notice  on  the 
25th  March  1865,  it  was  resolved  "That  it  is  desir- 
able that  an  assistant  overseer  for  the  parish  be 
appointed  by  the  proper  authority,  with  a  salary  of 
20/.,  and  that  Mr.  S.  F.  Assiter  is  a  proper  person  to 
be  appointed,  and  that  he  be  recommended  for  that 
office.**  Mr.  S.  F.  Assiter  is  the  same  person  as 
Staines  Fisher  Assiter  before  mentioned. 

8.  The  said  Staines  Fisher  Assiter  was  on  the 
3rd  April  1865  duly  appointed  assistant  overseer  of 
the  said  parish  by  two  justices  of  the  peace,  in  pur- 
saance  of  the  stat.  59  Geo.  3,  c  12,  s.  7. 

The  following  is  a  copy  of  the  warrant  of  appoint- 
ment : 

County  of  Kmi  to  «n£.— Whereas  Staines  Fisher  Assiter, 
of  the  pariah  of  West  Moling,  in  the  said  ooonty  of  Kent, 
hairdresser,  was,  on  the  25tii  March  1865,  at  the  parish 
aforesaid,  in  the  ooonty  aforesaid,  duly  nominated  and 
deoted  by  the  inhabitants  of  the  said  parish  of  West  Mail- 
ing, ia  the  said  ooontj,  then  and  therein  yrwtrr  assembled, 
to  be  assistant  overseer  of  the  poor  of  the  said  parish,  and 
Uia  said  inhabitants  did  then  and  there  determine  and 
ipedfy  the  following  duties  of  overseer  of  the  poor,  which 
qrUiesaid  Staines  Fisher  Assiter  shall  be  executed  and 
performed,  that  is  to  say,  to  assist  the  churchwardens  and 
overseers  in  making,  assessing,  uid  levying  the  poor  rates 
of  the  parish,  and  to  collect  the  poors  rate,  keep  the 
tcoonnts.  and  transact  all  the  ordinary  duties  of  an  over- 
■eer  of  the  poor,  and  the  said  inhabitants  then  and  there 
did  also  fix  the  yearly  salary  of  the  said  Staines  Fisher 
Aadter  to  be  the  sum  of  201.  for  his  execution  of  the  >aid 
offlce ;  we,  therefore,  two  of  Her  Majesty's  justices  of  the 
peace  in  and  for  the  said  county,  in  purstiance  of  the 
ttatntes  in  such  case  made  and  provided,  do  hereby  appoint 
the  aud  Staines  Fisher  Assiter  so  nominated  and  cuect-ed 
as  aforesaid  to  be  assistant  overseer  of  the  poor  of  the  said 
pariah  for  the  pnri)OBe  of  executing  the  said  duties  so  sped- 
ted,  and  with  the  said  B^ary  so  fixed  by  the  said  iniiabitants 
in  vestey  assembled  as  aforesaid. 

Oiven  under  our  hands  and  seals  this  3rd  April  18^,  at 
West  Mailing,  in  the  said  oountj  aforesaid. 

J.  P.  WXIAKAV  (L.S.) 
JOHH  SAVAOa  (L.S.) 

4.  By  bond,  bearing  date  the  80th  June  1865, 
and  whieh  is  the  bond  sued  on  in  this  action,  the 


defendant  together  with  one  Jonathan  BilLson, 
jointly  and  seyerally  became  bound  to  the  plaintiffs 
in  the  sum  of  300^,  conditional  for  the  performance 
by  the  said  Staines  Fisher  Assiter,  of  the  duties  of 
the  said  office  of  assistant  overseer.  The  following 
is  a  copy  of  the  bond,  omitting  the  formal 
parts: 

Whereas  the  said  Staines  Fisher  Assiter,  hath  been  duly 
and  lawfully  appointed  to  be  an  assistant  overseer  of  the 
parish  of  west  Mailing,  which  is  comprised  within  the 
union  aforesaid,  and  the  duties  to  be  by  him  executed  and 
penrformed  have  been  duly  and  lawfuUy  defined  and  specified 
as  follows  (that  is  to  say)  :  To  assist  the  churchwardens 
and  overseers  in  making,  assessing,  and  levying  tiie  poor 
rates  of  the  parish,  to  collect  the  poor  rates,  keep  the 
accounts,  and  transact  all  the  ordinary  duties  of  an 
overseer,  at  a  salary  of  201.,  payable  quarterly,  and  hath 
been  required  to  give  security  to  the  guardians  of  the  said 
union,  for  the  faithful  execution  of  his  office  by  a  bond  with 
two  sureties  in  the  penalties  of  SOOL,  of  good  and  lawful 
money  of  Great  Britain. 

And,  whereas,  the  assistant  overseer  hatii  requested  the 
above  bounien  Allen  Marden  Ghaham  and  Jcmathim  Billson 
to  join  with  him  as  sureties  in  the  above  written  bond, 
subject  to  the  condition  hereunder  written,  to  which  thev 
have  assented  and  have  agreed  that  the  said  bond  shaU 
oontinue  in  force,  notwithstanding  any  change  shall  be 
made  hereafter  in  the  salary  of  such  assistant  overseer, 
either  with  reference  to  ttxe  amount  or  the  mode  of  esti- 
mating the  Mime,  whether  by  fixed  salary  or  by  poundage  ; 
and  the  said  {piardiaus  have  agreed  to  accept  them,  as  such 
sureties  for  the  said  assistant  overseer  aooordingly. 

Now  the  condition  of  the  above  written  obligation  is  such 
that  if  the  above  bounden  assistant  overseer  shall  diligently, 
honestly,  and  faithfully  perform  uiddischarite  all  the  duties 
of  his  said  office,  and  obey,  sulo'ect  to  tiie  rules  of  the  Poor 
Law  Board,  in  all  matters  relating  to  the  duties  of  his 
offlce,  all  directions  of  the  majority  of  the  overseers  of  the 
aaid  pariah,  and  also  duly  and  punctually  keep  all  necessary 
and  proper  books  for  the  fair  eatrv  of  his  accounts  and  of 
his  receipts  and  disbursements,  on  behalf  of  the  saidiMixish. 
and  shall  make  8U<^  entries  in  a  fair  and  clear  manner,  and 
produce  such  books  for  the  inspection,  when  required,  by 
the  overseers  for  the  time  being,  and  duly  and  carefully 
preserve  such  other  books,  deeds,  securities,  papers,  writ- 
ings, and  vouchers  for  payment,  belonging  or  relating  to  the 
said  parish,  or  relating  to  the  receipt  and  expenditure  of 
the  moneys  raised  for  the  relief  ox  the  poor,  or  appli- 
cable thereto,  uid  all  other  goods,  chattels,  and  property  of 
the  said  parish  which  shall  come  to  his  hands  or  be  in  his 
custody  or  power  as  such  assistant  overseer,  and  when 
thereunto  lawfully  required,  or  in  the  event  of  his  death,  if 
his  executors  or  administrators  shall  pay  or  cause  to  be 
paid  the  balance  tilien  remaining  in  the  hands  of  or  due 
from  him  the  said  assistant  overseer  or  his  executors  and  ad- 
ministrators, uid  hand  over  and  dehver  all  such  books, 
deeds,  securities,  papers,  writings,  goods,  chattels,  or  other 
property  as  aforesaid,  to  the  survivors  of  the  said  assistant 
overseer,  or  to  the  overseers,  or  to  such  person  or  persons 
as  the  inhabitants  of  the  said  parish  in  veetry  assembled 
shall  authorise  uid  appoint  to  receive  the  same ;  then  the 
above  written  bond  or  obligation  shall  be  void.  Provided 
nevertheless  that  if  the  said  guardians  or  their  successors 
shall  be  entitled  to  recover  a  judgment  in  any  action  on  the 
obligation  in  respect  of  the  breach  of  any  of  we  stipulations 
contained  in  iMa  condition  they  shall  recover  damages  to  the 
extent  of  40s.  at  the  least. 

5.  At  a  vestry  meeting  of  the  said  parish  of  West 
Mailing  duly  holden  in  pursuance  of  notice  on  the 
26th  March  1866,  it  was  resolved,  "  that  Mr. Assiter, 
sen.,  be  recommended  to  the  board  of  guardians  of 
the  Mailing  Union  to  be  assistant  oTerseer  of  this 
parish  at  a  salary  of  25/.  a  year."  Mr.  Assiter, 
sen.,  is  the  same  person  as  Staines  Fisher  Assiter 
before-mentioned. 

6.  At  a  meeting  of  the  board  of  guardians 
of  the  said  Mailing  union  duly  held  on  the 
4th  April  1866,  it  was  ordered  that  Staines 
Fisher  Assiter  be  and  he  is  hereby  appointed  col- 
lector of  poor  rates  for  the  parish  of  West  Mailing 
at  a  poundage  of  6d.  This  is  the  same  person  as 
before-  mentioned. 

7.  The  following  letter,  omitting  formal  parts, 

was  thereupon  written  and  sent  by  the  derk  of  the 

board  of  guardians  of  the  said  Mailing  union  to  the 

Poor  Law  Board,  and  was  duly  receired  by  the  said 

board. 

Mailing  Union. 
I  am  directed  by  the  guardians  of  the  Mailing  union  to 
report  to  the  Poor  Law  Board  that  they  have  this  day  ap- 
pointed Mr.  Staines  Fisher  Assiter,  of  the  parish  of  west 
Mailing  to  be  oolleotor  of  the  poor  rates  of  that  pariah  at  a 
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poimda^  of  6d.,  and  request  the   Poor  Law  Board  will 
DO  pleased  to  approve  the  appointment. 
4th  April  1866.  (Sliced)  J.  N.  Dudlow. 

8.  In  answer  to  the  above  letter,  the  following 
letter  Comitting  formal  parts)  was  written  and  sent 
by  the  direction  of  the  Poor  Law  Board  to  the 
aforesaid  clerk,  and  waa  duly  receiyed  by  him. 

Poor  Law  Board,  28th  Aprfl  1866. 

I  am  directed  by  the  Poor  Law  Board  to  aoknowledge 
the  receipt  of  your  letters  of  the  4th  iuiit.,  and  to  request 
that  the  particulars  of  the  appointment  of  Messrs.  W. 
Norwood  and  S.  F.  Assiter,  as  coDetors  of  poor  rates  for 
the  parishes  of  East  Peckham  and  West  Mailing,  in  the 
Malhn^:  Union  may  be  communicated  to  the  board  in  the 
enclosed  form.— I  am,  ftc.,  H  Flemivq,  Secretary. 

J.  N.  Dndlow,  Eeq. 

9.  The  particulars  of  the  appointment  of  Staines 
Fisher  Assiter,  as  collector  of  poor  rates  for 
the  said  parish  of  West  Mailing  were  communicated 
to  the  Poor  Law  Board  as  requested  in  the  above 
letter.  The  form  sent  for  that  purpose  was  filled 
up  and  signed  by  the  aforesaid  clerk,  and  it  was 
also  signed  by  the  said  Staines  Fisher  Assiter. 
When  filled  up  and  signed  it  was  returned  by  the 
•aid  clerk  to  the  Poor  Law  Board,  and  was  duly 
received  by  the  said  board.  A  copy  of  this  form  so 
filled  up  and  signed  accompanies  this  case,  and  it  is 
agreed  that  the  same  shall  be  taken  as  part  thereof. 

10.  The  following  letter  omitting  formal  parts 
was  written  and  sent  by  direction  of  the  Poor  Law 
Board  to  the  aforesaid  clerk,  and  was  duly  received 
by  him  : 

11th  Mav,  1866. 

I  am  directed  by  the  Poor  Law  Board  to  acknowledge  the 
receipt,  on  the  Srd  inst.,  of  the  forms  of  queries  filled  tfp 
with  the  particulars  of  the  appointments  of  Messrs.  S.  F. 
Assiter  and  William  Norwood,  as  collectors  of  poor  rates 
for  the  parishes  of  West  Mailing  and  East  Peckham,  in  the 
Mailing  Union. 

The  board  observe  that  it  is  proposed  to  remunerate  Mr. 
Assiter,  for  his  services  as  collector  for  West  Mailing,  by  a 
payment  of  6d.  in  the  pound  o  <  the  sums  collected  by  him. 
They  therefore  direct  me  to  call  attention  to  the  order  of 
the  Poor  Law  Commissioners,  dated  the  ISth  Aug.  1836, 
which  provides  that  the  collectors  oppointed  under  it  shall 
be  paid  a  poundage  not  exceeding  4a.  in  the  pound  on  all 
sums  exceeding  31.,  and  of  8d.  in  the  pound  on  all  sums 
e<|<i«l  to  or  less  than  31. 

1  (iiii  directed  to  request  that  the  board  may  be  furnished 
with  your  explanatory  obsHrva^ions  in  reference  to  1^. 
Assiter's  proposed  remuneration  for  his  services. 

(Signed)  Ehpxsld,  Secretary. 

11.  The  order  of  the  Poor  Law  Commissioners, 
dated  the  18th  Aug.  1836,  referred  to  in  the  fore- 
going letter,  was  duly  made  and  was  not  rescinded 
or  quashed  before  the  7th  May  1839.  A  copy  of 
this  order  accompanies,  and  is  to  be  taken  as  piirt  of 
this  case. 

12.  In  answer  to  the  above  letter  of  11th  May 
1866,  the  following  letter  was  written  and  sent  by 
the  aforesaid  clerk  to  the  Poor  Law  Board,  and  was 
duly  received  by  the  said  board : 

13.  The  following  further  letters  were  respectively 
written  and  sent  by  and  to  and  duly  received  by  the 
Poor  Law  Board  and  the  aforesaid  clerk : 

Mailing  Union,  16th  May  1866. 

My  Lord,— In  reply  to  your  letter  of  the  11th  inst.,  with 
reference  to  the  poundage  to  be  raid  to  Mr.  Assiter,  I  beg 
to  acquaint  j^onr  lordKhip  that  the  guardians  in  adopting 
6d.  in  the  pound  took  tne  average  of  the  two  sums  of  4d 
and  8d.  as  oeing  a  fair  reuiuiieration  and  simplifyiL'g  the 
matter,  and  calculated  to  obviate  any  disputes  that  might 
arise  as  to  the  amounts  collecte>l.    I  have,  &c.. 

The  Viscount  Enfield,  Secretary.  J.  N.  Dudlow. 

24th  May,  1866. 

Sir,— I  am  directed  by  the  Poor  Law  Board  to  acknow- 
ledge the  receipt  of  yonr  lotter  of  t>he  l^h  inst..  and  to 
inform  yon  that  they  see  no  oblection  to  the  appoiutment  of 
Messrs.  S.  F.  Assiter  and  Wilfiam  Norwood  as  collectors  of 
poor  rates  for  the  parishes  of  West  Mailing  and  East  Peck- 
ham, in  the  Mailing  Union.  I  am  directed  to  state  that  the 
BcMurd  will  issue  an  order  dxiug  remuneration  «f  the  collector 
for  West  Mailing  at  6d.  in  the  pound  on  the  sums  collected 
1^  him  as  projposed  by  the  guardians. 

I  am  also  directed  to  inquire  for  what  parishes  in  the 
imion  oolledors  are  at  the  present  time  acting  in  pursuance 
of  appoiiitm«nta  made  by  tAe  gnardians  under  the  order  of 


the  Poor  Law  Goounissioners  dated  the  Idth  Aug.  1836.    I 
am,  Ac., 
J.  N.  Dudlow,  Esq.  E¥nzu>. 

Mslling  Unioa. 

My  Lord,— In  reply  to  your  letter  of  the  24t;h  nit.,  1 W 
to  acquaint  you  that,  the  p  Irishes  in  this  union  for  iiW£ 
co11e"tor8  are  appointed  under  the  order  of  the  Poor  law 
CoiiiiiM-sioners,  dated  the  18th  Au«.  1836.  are  Wrctham 
Merutvorth,  West  Mailing  and  East  Peckham.— I  have,  kc. 

The  Viscount  Enfield.  J.  N.  Dudlov. 

14.  The  following  is  a  copy  of  an  order  of  the 
Poor  Law  Board  duly  made  on  the  11th  June  1SC€: 

Malliho  Uviok,  IB  TKX  Pabish  ov  Wbst  Maluvg. 
To  the  guardians  cf  the  poor  of  the  Mailing  union,  in  the 

county  of  Kent : 
To  the  churchwardens  and  overseers  of  the  poor  of  tk« 

parish  of  West  Mailing,  in  the  same  union  : 
To  the  clerks  and  clerk  to  the  jnstic  -s  of  the  petty  aenioBi 

held  for  the  division  or  divisions  in  which  uie  add  OBiao 

is  situate,  and  to  all  others  whom  it  may  concern  : 

Whereas,  by  an  order  date>'1  the  Ihth  Aug.  1836,  the  ?>  ar 
Law  Commissioner«  ordered  aud  directed  that  the  •/uarduoi 
of  the  Mailing  union  should  within  one  month  of  the  date 
of  the  said  order  appoint  one  or  more  fit  and  proper  pert  >as 
to  be  collector  or  collectors  of  the  poor  rates  of  such  of  tbs 
snveral  parishes  comprised  therein  as  the  i^d  gntntiiint 
might  deem  to  require  a  collector,  and  the  aaid  commiB- 
sioners  thereby  further  ordered  and  directed  that  every 
such  collector  should  be  paid  according  to  certain  rate*  of 
poundage  therein  mentioned.  And  whereas  the  gnardiAas 
of  the  poor  of  the  i<aid  union  have  appointed  a  fit  and  proper 
person  to  be  the  collector  of  the  poor  rates  for  the  pariih  of 
West  Mailing  within  the  Haid  union  pursuant  to  the  aiid 
recit  ed  order,  an  d  it  is  expedient  that  tne  poundage  directed 
by  the  said  recited  order  to  be  paid  to  such  ofiteer  for  the 
said  pnrish  should  he  altered  as  hereinafter  mentioned. 

Now,  therefore,  in  pursuance  of  the  power  iriven  in  and 
by  the  statutes  in  that  behalf  made  and  provided,  we  tto 
Poor  Law  Board  hereby  order  and  direct  aa  follows : 

Article  1.— The  said  guardians  shall,  unless  the  Poor  lav 
Board  otherwise  direct,  pay  to  the  collector  for  the  tioe 
being  appointed  under  the  authority  of  tJie  said  redtai 
order  for  the  aaid  parish  of  West  Mailing  for  the  periona- 
ance  of  the  duties  of  such  office  a  salary  by  means  of  • 
poundage  at  the  rate  of  6d.  in  the  pound  on  all  poor  rateB 
c<  llected  by  him. 

Article  2  —The  poundage  of  ever;  such  ooUeetor  ahall  be 
calculated  by  the  said  guardians  at  the  several  qnarten 
ending  at  the  usual  feast  days  in  the  year,  namdj.  Mid- 
summer day.  Michaelmas-day,  Christmas-day,  and  Ladj- 
day  upon  the  amount  which  the  said  guardians  abiU 
Bscertain  to  have  been  collected  by  surh  collector  Id  tb« 

Suarter  then  last  ended,  aud  shall  be  «dd  by  the  sai  1  gsv- 
ians  at  such  Umef  accordinsly,  ana  the  amount  so  piii 
shall  be  charged  by  them  to  the  account  of  the  said  psriah. 
Artide  S.— Provided  neverthelcis  that  the  said  gnardiaaa 
may  defer  the  paym^'Ut  of  the  aalary  in  whole  or  in  part  of 
such  collector  until  his  accounts  shall  have  been  audited 
and  allowed  by  the  auditor,  after  which  audit  and  allowaaee 
the  sum  due  up  to  the  date  of  his  accounts  so  an>lited  abaE 
forthwith  be  paid. 

Given  under  our  hand  and  seal  of  office  this  Uth  Joae 
1866. 

E.  P.  ViLUSBS,  President 
(L.  8.)  ExriKLD,  Secretary. 

15.  The  following  is  a  copy  of  another  order  of 

the  Poor  Law  Board  duly  made  on  the  25th  Jane 

1866: 

MAixmo  XTirxov. 
To  the  guardians  of  the  poor  of  the  Mailing  union,  in  tka 

county  of  Kent. 
To  the  churchwardens  and  overseers  of  the  poor  of  tiw 

several  parishes  comprised  in  the  said  nnion. 
To  the  clerk  or  clerks  to  the  justices  of  the  pet^  sesatoBi 

held  for  the  division  or  divisious  in  which  the  said  usioa 

is  situate. 
To  the  treasurer  of  the  said  union,  and  to  all  others  whoa 

it  may  concern. 

Whereas  by  an  order  dated  the  18th  Aug.  1836,  the  FMr 
Law  Commissioners  ordered  and  directed  that  the  gusrdiaM 
of  the  Mailing  union  should  within  one  month  fr  jm  the 
date  of  the  S' id  order  appoint  one  or  mora  fit  and  proper 
persons  to  be  the  collector  or  collectors  of  the  poor  rates  of 
such  of  the  several  parishes  comprised  therein  aa  the  gnar> 
dians  might  deem  to  reouire  a  collector.  And  whereas  it  ii 
expedient  that  the  said  recited  order  shall  be  rescinded, 
except  so  far  as  hereinafter  mentioned.  Now,  therdfara, 
we  tne  Poor  Law  Board,  in  pursuance  of  the  powers  given 
in  and  by  the  .itatutes  in  that  behalf  made  and  provided 
hereby  from  the  date  hereof,  rescind  the  said  recifed  order, 
dated  the  18th  Aug.  1836,  except  so  far  as  the  same  relates 
to  the  pariahes  ox  the  East  Peckham,  Mereworth,  Welt 
Mailing,  and  Wrotham,  for  which  parishes  ooUecton  ap- 
pointed by  the  guardians  of  the  said  imion  are  now  acting* 

Given  under  oar  hand  and  seal  of  office  this  26th  JvM 
1836. 

E.  P.  ViT.f.TEEa,  Presideni 
(LB.) 
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16.  NoAdditioual  or  different  duties  were  imposed 
on  the  said  Staines  Fisher  Assiter  bj  the  appointment 
u  collector  under  the  orders  of  18th  Aug.  1836  and 
lUhJune  1866  or  either  of  them  otherwise  than 
appeared  by  the  said  orders,  the  said  Staines  Fisher 
Awiter  after  that  appointment  continued  to  perform 
the  same  duties  as  he  had  performed  under  the 
sppoiotment  of  the  3rd  April  1866,  set  forth  in  the 
third  paragraph,  which  latter  appointment  was 
Derer  rescinded  unless  the  appointment  under  the 
Midunlersof  18th  Aug.  1836  and  llth  June  1866, 
or  either  of  them  operated  under  the  circumstances 
herein  stated  to  rescind  it. 

17.  The  said  Staines  Fisher  Assiter  collected  poor 
rstes  for  the  said  parish  of  West  Mailing  from  the 
25th  March  1865,  the  day  on  which  he  was 
iiuminated  and  elected  to  be  assistant  overseer 
of  the  said  parish   as  aforesaid,    until    the    16th 


Jan.     1868 


but    trom    and    after    the    28th 


SepL  1867  no  **  collecting  and  deposit  book  was 
kept  by  the  said  Staines  Fisher  Assiter  in  the 
ordinary  and  regular  manner,  nor  was  any  book 
or  other  docunivnt  at  any  time  delivered  or  pro- 
duced by  the  said  Staines  Fisher  Assiter  to  any  of 
th«  parish  ofBcers  or  to  the  auditor  as  being  or 
intended  to  be  in  the  nature  of  such  a  book. 

16  Out  of  the  moneys  collected  by  the  said 
Suines  Fisher  Assiter  for  the  poor  rates  of  the 
Mid  parish,  he  from  time  to  time  paid  to  the 
tressurer  of  the  Mailing  union  the  amount  of 
rvrtsiti  orders  or  calls  made  upon  the  overseers  of 
the  «aid  parish  of  West  Mailing  by  the  guardians 
of  the  said  union.  He  also  made  certain  other  pay- 
ments and  received  certain  allowances.  During  the 
jear  beginning  on  the  25th  March  1865  and 
ending  on  the  26  th  March  1866,  the  said 
Staines  Fisher  Assiter  was  paid  or  allowed  a  salary 
of  20/.  as  assistant  overseer.  From  the  25th 
March  1866  to  the  said  16th  Jan.  1868  he 
vas  paid  or  allowed  a  poundage  of  6d.  in  tiie  pound 
on  the  amounts  collected  by  him. 

19.  The  amount  collected  by  the  said  Staines 
Fisher  Assiter  for  poor  rates,  and  the  payments 
made  and  allowances  received  by  him  appear  by  the 
overseers*  accounts  of  the  said  parish  of  West 
Mailing  for  the  period  beginning  on  the  25th 
March  1865,  and  ending  on  the  25th  March  1868, 
vhich  accounts  were  duly  audited  by  the  proper 
officer  under  the  authority  of  the  Poor  Law  Board.  A 
copy  of  the  accounts  accompanies  this  case,  and  it 
is  agreed  that  the  same  shall  be  taken  as  part 
thereof. 

20.  On  the  said  16th  Jan.  1868,  there  remained  in 
the  hando  of  the  said  Staines  Fisher  Assiter  a 
balance  on  account  of  poor  rates  collected  by  him 
of  23li.  2s.  5dL  This  balance  has  sever  been  paid 
over  by  him. 

21.  It  is  agreed  between  the  parties  that  the 
pleadings  in  this  action  on  both  sides  shall  form  part 
of  this  case.  Also  that  the  court  shall  be  at  liberty 
to  draw  any  inferences  or  find  any  facts  which,  in 
the  opinion  of  the  court,  a  jury  ought  to  have  drawn 
or  found. 

The  question  for  the  opinion  of  the  court  is  whe- 
ther, under  the  facts  above  stated,  the  plaintiffs  are 
entitled  to  recover  in  this  action. 

If  the  court  shall  answer  the  question  in  the 
liBrmatiTe,  then  a  yerdict  is  to  be  entered  for  the 
pUintiffs  for  the  sum  of  281/.  2s.  5c£,  or  such  other 
snm  as  the  court  shall  direct.  But  if  the  court 
shall  answer  the  question  in  the  negative,  then  a 
nonsuit  is  to  be  entered,  or  the  verdict  is  to  be 
entered  for  the  defendant. 

Chambers,  Q.  C.  {Barrow  with  him)  for  the  plain- 
tiffs.— ^The  question  here  to  be  decided  is  wheUier 
the  sureties  of  a  party  permanently  appointed 
assistaui  overboer,  with  ccriaiu   specified    duties, 


I  among  them  being  the  duty  to  collect  the  poor  rates, 
keep  books,  &c.,  are,  when  this  same  party  is  subse- 
quently appointed  collector  of  rates,  relieved.  I 
contend  that  the  duties  are  not  different, 'and  that 
the  subsequent  appointment  does  not  relieve  the 
sureties.  There  is  no  alteration  of  the  appointment, 
and  the  second  office  is  neither  inconsistent  nor  in- 
compatible with  the  first.  [Botill,  C.  J. — The 
appointment  as  assistant  overseer  is  by  the  parish 
the  apiK>intment  as  collector  of  rates  is  by  the  guar- 
dians. The  guardians  nominate,  and  the  Poor  Law 
Boaid  appoint.  The  one  is  a  parochial,  the  other  an 
union  appointment.  The  duties  may  be  the 
same.]  The  question  is  whether  Assiter  continued 
to  be  assistant  overseer  after  he  was  appointed  col- 
lector of  rates.  The  plaintiffs  say  he  did,  and  that 
therefore  when  he  proceeded  to  collect  the  poor 
rates,  he  collected  them  as  assistant  overseer,  and 
that  thus  the  bond  was  never  vacated  or  at  an  end. 
The  original  appointment  was  under  59  Geo.  8,  c.  12, 
s.  7.  Under  that  section  the  party  appointed  con- 
tinued in  office  until  either  he  resigned,  or  his 
appointment  was  revoked  by  the  vestry.  Here  there 
was  •  either  resignation  nor  revocation.  [Botill, 
C.  J. — Then  he  held  two  appointments  at  the  same 
time.]  Yes,  both  consistent  and  both  compatible. 
[BoviLL,  C.  J.— Was  he  then  entitled  to  both 
the  salary  of  20^  a  year,  and  the  ponadage 
of  6<f.  ?]  The  defendant  most  contend  that 
Assiter  ceased  to  be  assistant  overseer  from  the 
time  of  his  appointment  as  collector  of  rates.  The 
61st  section  of  the  7  &  8  Vict.  c.  101  provides, 
that,  '*  wherever  any  collector  or  assistant  overseer 
has  been  or  may  be  appointed  under  any  order  of 
the  said  commissioners,  and  whilst  the  said  order 
remains  in  force,  the  powers  of  any  vestry  or  parish 
officers,  or  of  any  persons  otht>r  than  the  board 
of  guardians  of  such  parish  or  union  (if  a  board  of 
guardians  have  been  constituted)  to  appoint  any 
collector  or  assistant  overseer,  and  (if  so  directed 
by  the  said  commissioners)  every  appointment 
under  such  powers  shall  cease.'*  The  Poor  Law 
Board  has  never  so  directed  in  this  case.  The  con- 
cluding paragraph  of  the  order  of  the  Poor  Law 
Board,  dated  I8th  Aug.  1836,  gives  the  guardians 
power  to  appoint  the  collector  to  perform  the  duties 
of  assistant  overseer.    He  cited 

Praiik  v.  Edwards,  22  L.  J.  42,  Ex. ;  and 
Worth  V.  Newton,  10  Ex.  247. 

Denman,  Q.  0.  (^Hayman  with  him)  for  the  defen- 
dant.— ^The  appointment  of  Assiter  as  assistant 
overseer  had  ceased  before  these  defaults  were 
made,  and  therefore  the  defendant  is  not  respon- 
sible for  them.  The  original  order  appoints  Assiter 
in  general  terms  to  be  assistant  overseer ;  if  nothing 
more  had  since  been  done  than  to  convert  the  assist- 
ant overseer  into  an  overseer,  then  Frank  t.  Edicards 
(tt6i  sup.)  would  apply*  But  Assiter  was  appointed 
in  1866  to  an  altogether  different  office.  It  is  for  the 
court  to  say  whether  the  original  appointment  was 
not  an  appointment  for  a  year:  ( Bam/or d t.  lies, 
8  Ex.  880;  18  L.  J.  49,  M.  C.)  I  do  not  contend 
that  a  reappointment  at  a  different  salary  neces- 
sarily vacates  the  bond.  After  what  was  done  in 
1866  by  the  board  of  guardians,  Assiter  ceased  to 
be  assistant  overseer,  and  became  a  collector ;  and, 
moreover,  if  the  office  of  overseer  did  not  cease  in 
point  of  law,  still,  after  those  acts  money  was 
received  by  Assiter  as  collector,  and  not  as  assistant 
overseer.  If  in  1 866  another  person  had  been  ap- 
pointed collector,  could  Assiter  have  gone  on 
collecting  the  rates  as  assistant  overseer?  The 
circumstance  of  the  two  offices  being  not  incompati- 
ble with  each  other  is  of  no  sort  of  importance.  When 
we  look  at  the  facts  of  the  case,  we  find  that  in  1866 
the  Poor  Law  Board  made  an  order  directing  the 
guardians  to  appoint  Assiter  collector  at  a  salaryi 
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which,  but  for  that  order  he  could  not  hare  got. 
The  board  made  this  order  on  the  application  of  the 
board  of  guardians.  We  thus  find  that  sect.  62  of 
7  &  8  Vict.  c.  101,  is  met  in  all  substantial  points, 
and  that  by  that  section,  on  the  order  of  the  Poor 
Law  Board  being  made,  the  former  appointment  by 
the  parish  ceased.    He  cited : 

HoUcmd  V.  Lea,  9  Ex.  480 ; 

Reg,  V.  Qreejie,  17  Q.  B.  802. 
It  is  very  fully  made  out  that  there  was  a  difference 
between  the  two  appointments.  The  assistant  over- 
seer was  removable  by  the  parish  at  any  time,  the 
collector  was  removable  only  by  the  Poor  Law 
Board.  The  one  is  appointed  by  the  justices  on 
the  nomination  of  the  vestry ;  the  other  is  appointed 
by  the  guardians  and  approved  by  the  Poor  Law 
Board.  This  was  not  a  mere  diange  of  remunera- 
tion ;  but  in  the  one  case  the  vestry  paid  the  salary, 
in  the  other  the  Poor  Law  Board  oider  the  guardians 
to  pay.  The  salaries  come  from  different  funds ;  in 
the  one  case  from  the  parish,  in  the  other  from  the 
union.  As  to  FVank  v.  Edwards  {ubi  isup.),  which 
was  cited  for  the  plaintiffs,  that  only  decided  that 
where  a  man  held  the  same  office  with  different 
duties,  the  sureties  were  still  bound.  That  is  really  in 
favour  of  the  defendant,  for  if  it  had  been  found  that 
there  were  two  different  offices  the  case  would  have 
been  decided  the  other  way.  Worth  v.  Newton{uhi  sup. ) 
decided  that  an  assistant  overseer  does  not  resign 
his  office  by  becoming  overseer.  The  reason  of 
that  is  that  as  assistant  overseer  he  is  overseer 
already,  so  that  really  there  is  no  alteration  in  the 
office.  The  present  case  is  clearly  distinguishable 
from  those,  as  here  there  was  in  1866  an  fldtogeUier 
fresh  appointment  to  an  altogether  different  office. 

ChanUters,  Q.  C,  in  reply.— Sect.  62  of  7  &  8  Vict, 
c.  101,  has  nothing  to  do  with  the  present  case. 
That  section  says,  "  if  the  guardians  apply  ...  it 
shall  be  lawful  for  the  Poor  Law  Board  to  appoint 
such  collector."  Did  the  guardians  apply  ?  They 
did  not.  They  simply  made  the  appointment,  and 
then  wrote  to  the  Poor  Law  Board  to  approve  it. 
The  appointment  was  made  pursuant  to  the  order  of 
1886.  The  facts  then  bring  it  strictly  within  sect. 
61  of  7  &  8  Vict.  c.  101,  and  as  the  Poor  Law  Board 
made  no  express  direction  that  former  appointments 
should  cease,  they  still  remained  good.  As  to  the 
real  difference  between  the  two  offices,  it  is  conceded 
that  the  difference  n  salary  was  of  no  importance. 
Whether  the  money  collected  was  to  be  paid  to  the 
board  of  guardians  or  the  parish  officer  is  of  no 
importance,  as  the  defendant  became  surety  that 
Assiter  should  collect  the  money  and  pay  it  to  the 
proper  authorities.  As  to  the  contention  that  the 
original  appointment  was  only  for  a  year,  that  was 
not  BO.  In  the  case  of  Bam  ford  v.  Iks  (vbi  sup.) 
cited  for  the  defendant,  the  appointment  was  ex- 
pressly limited  till  the  25th  March  next ;  here  there 
was  no  such  limitation. 

DenrnaTif  Q.  C,  referred  to  Points  v,  Atwood,  6  C.  P. 
38;  18  L.  J.  19,  C.  P. 

Jan.  21.— BoviLL,  C.J.— The  defendant  became 
surety  for  one  Assiter  on  his  appointment  as  assis- 
tant-overseer for  the  parish  of  West  Mailing,  on  the 
drd  April  1865.  He  is  now  sued  on  the  bond 
which  he  then  gave,  and  the  question  for  us  to  de- 
cide is  whether  he  is,  under  the  circumstances,  re- 
sponsible for  Assiter's  default.  The  defendant, 
b«ing  a  surety,  is  responsible  only  according  to  the 
condition  of  the  bond,  and  for  his  principal's  con- 
duct in  the  appointment  for  which  the  bond  was 
given  ;  he  is  responsible  only  for  acts  of  his  principal 
in  the  capacity  which  he  filled  at  the  time  and  for 
his  defaults  in  the  course  of  Uiat  particular  employ- 
ment.   He  is  not  responsible  for  his  defaults  in  any 


other  employment.  What,  then,  was  the  position 
filled  by  Assiter  at  the  time  the  bond  wasgiveo? 
It  is  at  the  outset  clear  that  A  sister  was  elected 
assistant  overseer  for  the  parish  of  West  Mailing  bj 
the  inhabitants  in  vestry  assembled,  pursuant  to  the 
provisions  of  59  Geo.  3,  c  12,  s.  7.  He  was  nomi- 
nated by  the  vestry  and  appointed  by  two  magis- 
trates. In  the  warrant  of  appointment  his  daties 
were  described.  They  were  **  to  assist  the  chuidi- 
wardens  and  overseers  in  making,  assessing,  sod 
levying  the  poor  rates  of  the  parish,  and  to  collect 
the  poor  rate,  keep  the  accounts,  and  transact  sll 
the  ordinary  duties  of  an  overseer  of  the  poor.* 
For  these  services  he  was  to  have  a  salary  of  202,  a 
year.  His  duties  are  described  in  the  same  way  in 
the  bond,  on  which  the  plaintiffs  now  seek  to  re- 
cover. The  defendant  there  engages  that 
Assiter  shidl  '*  faithfully  perform  and  dis- 
charge all  the  duties  of  his  office,  and  obey, 
subject  to  the  rules  of  the  Poor  Law  Bosid  in 
all  matters  relating  to  the  duties  of  his  oflSoe^ 
all  directions  of  the  majority  of  the  overseen  of 
the  parish,  and  keep  all  proper  books  for  the  fair 
entry  of  his  accounts,  and  pay  over  the  mooeyi 
collected  to  the  overseers  or  such  person  as  the 
parish  shall  appoint.*'  In  pursuance  of  his  election 
by  the  vestry,  and  subsequent  appointment  by  tibe 
justices,  Assiter  proceeded  to  perform  the  duties  o( 
assistant  overseer,  though  it  is  not  stated  in  the 
case  that  he  did  anytldng  more  than  collect  tbe 
rates.  Now  what  was  the  character  of  this  firtt 
appointment?  He  was  appointed  by  the  parish; 
he  was  paid  by  the  parish ;  he  might  hare  been  dis- 
missed by  the  parish,  or  by  the  Poor  Law  Commu- 
sinners  under  4  &  5  Will.  4,  a  76.  He  was  boon) 
to  obey  the  orders  of  the  vestry  and  the  majority  of 
the  overseers,  and  his  duties  were  wholly  of  a 
parochial  character.  All  things  were  settled  by  the 
parish,  and  it  was  to  the  parish  that  he  was  respon- 
sible. After  he  had  held  the  appointment  for  noriy 
a  year,  the  parish  were  desirous  that  he  should  be 
reappointed  by  the  board  of  guardians,  and  accord- 
ingly a  recommendation  was  given  by  the  parish  to 
the  board,  that  he  should  he  reappointed  to  the 
office  of  assistant  overseer,  at  an  increased  salary  of 
25/.  a  year.  It  was  proposed  that  an  assistant  ovo- 
seer  should  be  nominated  and  appointed  by  the 
guardians.  It  was  competent  o  n  this  occasion  lor 
the  guardians  to  have  appointed  anyone  tliij 
liked  to  the  office.  They  might  hare  appoioted 
another  person  if  they  had  chosen.  Now  then 
could  not  have  been  two  collectors,  so  that  if 
the  guardians  had  appointed  another  person,  Assiter 
would  have  been  virtually  superseded  in  the  per- 
formance of  his  duties.  Two  appointments  wonid 
have  been  so  inconsistent  with  each  other,  that  it 
would  have  been  almost  impossible  that  the  two 
could  have  stood  together.  The  first,  then,  ironld 
have  ceased.  The  parish  having  recommended  the 
guardians  to  appoint  Assiter  assistant  overseer,  st 
a  salary  or  26L  a  year,  the  guardians  make  a  reso* 
lution  appointing  him,  not  assistant  overseer,  bat 
collector  of  pour  rates.  Nor  did  the  guardiios 
adopt  the  proposal  as  to  a  salary  of  25L  a  year,  bnt 
they  proposed  to  pay  him  by  a  poundage  of  Bd> 
on  the  moneys  collected.  The  scale  of  remuneracios 
was  thus  not  in  accordance  with  the  order  <rf  the 
Poor  Law  Board,  dated  18th  Aug.  1836,  and  aco^ 
respondence  ensued  between  the  guardians  and  the 
Poor  Law  Board  on  the  subject.  At  the  end  of 
this  correspondence,  the  Poor  Law  Board  made  so 
order  confirming  the  appointment  of  the  guardiaoa 
Thus  it  was  the  order  of  the  Poor  Law  Board, 
dated  the  llth  June  1866,  which  sanctioned  this 
mode  of  payment.  From  that  time,  Assiter  was 
collector  of  poor  rates,  and  of  course  was  bound 
by  the  Act  of  Parliament,  to  collect  the  rates 
for  the   board   of   guardians.    This   employmsst 
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Vis  different  from  that  of  assistant  overseer. 
The  parish  ceased  to  be  either  the  employers 
or  the  paymasters.  The  parish  ceased,  toi),  to  have 
any  power  of  dismissal,  or  to  have  the  same  control 
over  him.  The  mode  of  performing  his  duties  was 
different.  In  his  second  employment  Assiter  ceased 
to  be  the  servant  of  the  parish,  and  became  the  ser- 
Tsnt  of  the  board  of  gaardians,  subject  to  the  regu* 
lations  of  the  Poor  Law  Board.  It  is  argued  that 
the  two  oflBces  were  not  incompatible  with  each  other. 
So  far  as  collecting  the  poor  rate  was  concerned, 
they  were  certainly  not ;  but  iu  every  other  respect 
they  were.  As  to  the  mode  of  appointment,  the 
tenure,  the  employers,  the  mode  and  scale  of  pay- 
ment, they  differed  altogether.  There  was  an 
appointment  to  two  different  offices.  If  the  case 
rested  on  that  alone,  I  should  say  that  the  two 
offices  were  incompatible  with  each  other,  and  that 
the  first  had  ceased.  But  it  is  not  necessary  in  point 
of  law  to  decide  that,  as  I  think  that  the  first  ap- 
pointment was  put  an  end  to  by  resignation  on  the 
part  of  the  assistant  overseer,  and,  looking  at  the 
resolution  of  the  vestry  recommending  that  Assiter 
should  oe  re-appointed  with  an  increased  salary,  and 
the  assent  of  Assiter  to  this  recommendation,  I  come 
Iu  the  conclusion  that  there  was,  on  the  one  side,  a 
revocation,  and  on  the  other  side  a  resignation  of 
the  appointment  held  in  the  first  instance. 
There  is  thus  an  end  to  the  case,  as  the 
money  sought  to  be  recovered  was  not  received 
by  Mr.  Assiter  iu  the  course  of  the  employment 
bfld  in  the  first  instance.  In  the  correspondence 
between  the  -guardians  and  the  Poor  Law  Board, 
the  bond  now  sued  on  seems  to  be  treated  by  the 
Poor  Law  Board  as  the  proposed  security,  and  by  the 
guardians  as  the  existing  one.  Under  these  circum- 
stances I  think  that  the  defendant  is  entitled  to  our 
judgment.  But  I  go  further,  and  think  that,  under 
the  62nd  scotiou  of  7  &8  Vict.  c.  101,  the  first  em- 
ployment ceased  in  1866.  It  seems  to  me  that  that 
section  applies  to  an  appointment  made  after  the 
passing  of  the  Act,  and  that  this  appointment  was 
made  after  the  passing  of  the  Act.  But  it  is  said 
that  it  was  not  made  in  pursuance  of  an  order  of  the 
Poor  Law  Board  made  after  the  passing  of  the  Act. 
The  answer  to  that  is  that  it  certainly  was  not 
made  in  pursuance  of  an  order  made  before  the 
passing  of  the  Act,  as  the  order  of  the  18th  Aug. 
1836,  did  not  authorise  the  appointment  of  Assiter 
on  the  terms  on  which  he  was  appointed.  The 
board  of  guardians  proposed  a  different  scale  of 
remuneration.  They  stated  their  reasons  for  the 
proposal,  and  in  the  end  the  Poor  Law  Board  assented 
and  issued  a  fresh  order  dated  1 1th  June  1866. 
This  was  subsequent  to  the  passing  of  7  &  8  Vict, 
c.  101,  and  therefore  both  the  order  and  the  appoint- 
ment were  subsequent  to  the  passing  of  the  Act. 
As  to  the  order  dated  11th  June  1866,  it  was  an  order 
for  this  appointment,  and  there  was  no  order  of  the 
kind  before.  This  order  was  an  appointment  in 
terms.  It  incorporated,  so  far  as  was  necessary,  the 
order  of  1836,  that  order  having  effect  only  as  being 
incorporated  in  the  subsequent  order.  As  to  the 
prior  application  of  the  guardians  to  the  Poor  Law 
Board  on  the  4th  April  1866,  to  appoint  Mr.  Assiter, 
it  was  a  compliance  with  the  62nd  section.  On  the 
making  of  the  order  of  the  Uth  June  1866,  by  the 
Poor  Law  Board,  directing  the  guardians  to  make 
the  appointment,  all  previous  appointments  ceased, 
unless  otherwise  directed.  Therefore,  under  the 
62nd  section  of  7  &  8  Vict,  c  101,  the  first  appoint- 
ment came  to  an  end  in  1866.  On  these  grounds  I 
think  that  our  judgment  must  be  for  the  defendant. 

WiLLBS,  J.,  concurred. 

Bbstt,  J. — ^This  is  an  action  on  a  bond,  by  which 
the  defendant,  became  surety  for  the  perl ormance 


by  one  Assiter  of  the  duties  of  assistant  overseer, 
and  the  breaches  alleged  are  the  non-performance 
of  the  duties  of  that  office.  The  defendant  answers 
that  Assiter  had  ceased  to  be  assistant  overseer  at 
the  time  the  breaches  m  question  were  committed, 
and  that  he  was  guilty  of  the  defaults  in  question, 
when  collector  of  poor  rates  and  not  when  assistant 
overseer.  On  these  pleas  issue  is  taken.  The 
question,  therefore,  for  our  consideration  is,  whether 
Assiter  had  ceased  to  be  assistant  overseer  at  the 
time  he  committed  the  breaches  of  duty  iu  the  de- 
claration mentioned.  The  breaches  in  question 
took  place  after  the  11th  June  1866.  On  the  part 
of  the  defendant,  it  is  contended  that  at  that  date 
Assiter's  duties  and  position  were  so  altered,  that 
he,  who  had  become  surety  for  him  as  assistant 
overseer,  was  relieved  from  his  engagement.  1  am 
clearly  of  opinion  that  Assiter's  appointment  as 
assistant  overseer  was  not  an  appointment 
for  one  year.  There  are  three  ways  of  putting 
an  end  to  such  appointment  —  by  resignation, 
by  revocation,  or  by  the  mutual  consent  of  the 
parties.  On  the  facts  stated,  I  think  that  the  court 
might  well  come  to  the  conclusion  that  the  appoint- 
ment of  Assiter  as  assistant  overseer  was  put  an 
end  to  by  mutual  consent  I  doubt  however, 
whether  we  have  good  ground  for  deciding  that 
question,  as  the  case  was  not  framed  with  a  view  to 
raising  it.  If  it  had  been,  some  facts  might  possibly 
have  been  stated  which  would  have  given  a  different 
complexion  to  the  matter.  I  think  however,  that 
our  judgment  must  be  for  the  defendant,  as,  besides 
these  modes  of  putting  an  end  to  Assiter's  original 
appointment,  there  is  a  provision  in  sect.  62  of  7  &8 
Vict.  c.  110,  by  which,  on  an  order  being  made  by  the 
Poor  Law  Board  appointing  a  collector,  all  previous 
appointments  cease,  except  when  otherwise  directed 
by  the  Poor  Law  Board.  I  think,  on  the  facts 
stated,  that  the  case  falls  within  that  section.  It  is 
quite  true  that  the  guardians  originally  proposed 
that  Assiter  should  be  appointed  collector  for  poor 
rates  under  the  order  of  the  Poor  Law  Board  of  18th 
Aug.  1836.  But  it  was  pointed  out 'to  them  that 
their  proposed  appointment  of  Mr.  Assiter  was  not 
in  accordances  with  the  terms  of  that  order.  A  cor- 
respondence then  took  place  between  the  Poor  Law 
Board  and  the  guardians.  In  that  correspondence 
the  Poor  Law  Board  pointed  out,  that,  if  the 
guardians  wished  that  Assiter  should  be  remunerated 
by  a  uniform  poundage  of  Qd  instead  of  a  poundage 
of  id  on  sums  over,  and  of  8cf.,  on  sums  under  3/1,  they 
must  ask  them  to  vary  the  order  of  1836.  The 
guardians  were  desirous  of  fixing  the  payment  at 
6(f.,  and  they  practically  did  ask  the  Poor  Law  Board 
to  order  that  Assiter  should  be  appointed  collector 
at  a  poundage  of  6d.  An  order  was  thus  made  by 
the  Poor  Law  Board  in  1866,  ordering  the  guardians 
to  make  the  appointment  as  desired.  The  62nd 
section  of  7  &  8  Vict.  c.  101,  applies  to  a  case  where 
such  an  order  is  made  by  the  Poor  Law  Board, 
on  the  application  of  the  board  of  guardians.  It  was 
in  pursuance  of  this  order  that  Assiter  was 
appointed,  and  the  62iid  section  enacts  that,  under 
such  circumstances,  the  prior  employment  shall 
cease.  I  think  then  that  after  the  making  of  this 
order  Assiter  was  only  collector  of  poor  rates.  On 
these  grounds  I  think  our  judgment  must  be  for 
the  defendant. 

Judgment  for  the  defendant. 

Attorneys  for  the  plaintiffs,  Fearon,  Ckdnm,  and 
Fearon,  for  H,  D.   Wilder,  West  Mailing. 

Attorneys  for  the  defendant,  Bradburjf  Nortonj  for 
Norton  and  <Sba,  Town  Mailing. 
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Fridwf,  May  27,  1870. 

Thompboh  V,  Hill. 

Metropolitan  Building  Act  1855  (18  ^  19  Vict.  c.  122), 
8.  83,  <u6-«ect  7,  <.  85,  sub-tect,  3  —  Pulling 
clown  party  wall — Duty  to  protect  adjoining  owner 
during  re^iuilding, 

A  building  owner  is  under  no  obligation  to  protect  the 
rooms  0/  an  adjoining  owner  by  putting  up  tarpauHng 
or  hoarding  during  the  pulling  down  and  re-ouilding 
of  a  party  wall 

This  action  was  tried  before  Keating,  J. 

The  declaration  contained  three  counts — first,  for 
obstructing  the  plaintiff's  right  of  way ;  secondly, 
for  obstructing  his  lights  ;  and  thirdly,  for  injuring 
his  right  to  support  during  the  pulling  down  and 
rebuilding  of  a  party  wall. 

The  defendant  plc^ided  the  general  issue. 

In  support  of  the  third  count,  evidence  was  given 
that  the  defendant  was  the  owner  of  the  house  next 
to  the  plaintiff's,  that  he  pulled  down  his  house  and 
thereby  left  the  rooms  of  the  plaintiff's  house 
exposed  to  the  weather  and  to  the  view  of  passers 
by,  and  that  he  put  up  no  tarpauling  or  hoarding  to 
protect  them.  The  learned  judge  gave  leave  to 
amend  the  count  so  as  to  allow  the  plaintiff  to 
recover  for  this  damage.  The  jury  thereupon  gave 
a  verdict  for  the  plaintiff  on  this  count,  damages 
10/.  The  learned  judge  gave  leave  to  the  defendants 
to  move  to  have  this  verdict  set  aside  and  a  non- 
suit or  verdict  for  the  defendant  entered,  if  the 
court  should  be  of  opinion  that  the  judge  should 
not  have  allowed  the  amendment,  or  if  the  declara- 
tion, as  amended,  disclosed  no  cause  of  action. 

A  rule  having  been  obtained  accordingly, 

Willis  showed  cause.— In  the  language  of  the 
Metropolitan  Building  Act  1855  (18  &  19  Vict.  c. 
122),  the  defendant  was  the  "  building  owner,"  and 
the  plamtiff  was  the  *'  adjoining  owner."  By  sect. 
83,  sub-sect.  7,  the  building  owner  has  the  right  to 
pull  down  any  party  wall  and  re-build  the  same, 
but  he  has  it  upon  condition  of  making  good  all 
damage  occasioned  thereby  to  the  adjoining  pre- 
mises. By  sect.  85,  sub- sect.  3,  **  no  buildiuif 
owner  shall  exercise  any  right  hereby  given  to  him 
in  such  manner,  and  at  such  time  as  to  cause  un- 
necessary inconvenience  to  the  adjoining  owner." 
Under  these  two  sections  the  plaintiff  has  a  right  to 
retain  his  verdict.  He  has  also  a  right  of  action  at 
common  law. 

Robinson,  Serjt.,  and  Beasley,  in  support  of  the 
rule,  were  not  calle.l  upon. 

Boyill,  C.  J.— I  am  of  opinion  that  the  plaintiff 
has  no  cause  of  action  in  respect  of  his  alleged 
grievance.  No  doty  is  imposed  either  by  common 
law  or  by  statute  on  the  building  owner  to  fence  up 
the  aperture  made  by  the  pulling  down  and  re- 
building of  a  party  wall.  It  was  not  shown  that 
the  defendant  was  guilty  of  any  unnecessary  delay 
in  rebuilding  the  party  wall.  The  rule  must  be 
discharged. 

WiLLES,  J. — I  am  of  the  same  opinion.  Sect.  83 
of  the  Act  of  1855  gives  the  building  owner  certain 
rights  in  relation  to  party  structures,  and  sect.  84 
gives  to  the  adjoining  owner  power  to  insist  upon 
the  building  owner  doing  certain  specified  things, 
when  he  proposes  to  exercise  any  of  the  rights  given 
him  by  sect.  83.  As  this  section  thus  throws  upon 
the  building  owner  certain  express  duties  (among 
which  the  duty  to  protect  by  tarpauling  or  hoarding 
does  not  appear),  such  duty  cannot  be  implied  by 
the  general  words  of  the  85th  section. 


EB4Tiiro,  J.  concurred. 


Ruleabsohoe. 


Attorney  for  plaintiff,  J.  Morison, 
Attorneys  for  defendant,  Lewis  and  Sons. 


OOUBT  OF   EZCHEaUEB. 

Reported  bj  H.  Lxxoh  and  E.  Lumut,  Biqn^  BanMen- 

at-Law. 

Wednesday,  June  1, 1870. 

Allan  v.  Millbb  axd  othkbb. 

Building  society— Trustees  qf—Piromissory  noUsigmd 
by—Value  received  for  the  society— Effect  of  those 
worda-^Personal  liabiUty—Construciian  of  note, 

A  promissory  note  tn  this  form,  "  On  demand  we  oro- 
mise  to  pay  J.  A.  200/.,  value  received  for  the  Second 
Gateshead  Provident  Ben^  Building  Socittg,  and 
interest  thereon  at  5  per  cent,  per  annum,  payable  half 
yearly,**  was  sioned  by  the  defendants  thus,  "  G.  M^ 
C.  D.  G.,  J.  if.,  trustees  ;  T.  N.,  secretary,"  and  it 
was 

Held,  fw  (he  Court  of  Exchequer  {Martin,  Chamt^ 
and  Cleasby,  BB.\  that  the  defendants  were  per- 
sonaky  UaiHe  on  the  said  notes,  and  that  the  case  was 
not  substantially  different  from  the  cases  of  Price 
17.  Taylor  and  another,  2  L.  T.  Rep.  N.  S.  221,  5 
H.  ^  N.  540;  29  L.  J.  331,  Ex.;  anrfHealey  p. 
Storey  and  another,  3  Ex.  Rep.  3 ;  18  Z*  J.,  N.  &, 
S,Ex. 

The  plaintiff  sued  the  defendants  for  nonpaj- 

ment  on  demand  of  200/.,  secured  by  a  promissory 

note  of  the  defendants,  which  was  in  the  foUowiog 

form  :— 

2001.  Gateshead.  Oct.  18, 18S4. 

On  demand  we  promiBe  to  paj  Mr.  James  Allan  9001, 
value  raoeived  for  the  Seoond  Gateshead  Provident  JJenefit 
Building  Society,  and  interest  thereon  at  5  per  cant  per 
annum,  payable  half  yearly. 

GBOBOS  MxiXJB&f') 

CD.  Gaebutt,     >>TniBteea. 

JOHW  NXDDLB,       J 

THOitJLS  Nbilbov,  Secretary. 

The  writ  of  summons  was  sued  out  against  all  the 
four  defendants  indorsed,  under  the  Common  Lav 
Procedure  Act,  with  the  promissory  note  sued 
upon.  The  defendant  Neilson  (the  secretary),  who 
had  made  away  with  the  moneys  of  the  aociety,  did 
not  appear  to  the  writ,  and  judgment  was  aocord- 
ingly  signed  against  him  by  default,  and  the  plainlif 
declared  against  the  three  other  defendants. 

Demurrer  and  joinder  in  demurrer :  A  ground  of 
demurrer  being  that  the  promissory  note  sued  opoo 
is  not  one  upon  which  the  parties  signing  it  arepe^ 
sonally  liable. 

The  defendants'  points  for  argument:  First,  that 
the  declaration  discloses  no  ground  of  action  against 
the  defendants;  secondly,  that  the  promissorj 
note  set  out  in  the  declaration  discloses  no  personal 
liability  in  the  defendants;  thirdly,  that  the  pro- 
mise in  the  note  being  made  expressly  '^for"  the 
society,  the  defendants  themselves  are  not  per- 
sonally liable. 

The  plaintiff's  points  for  argument :  First,  that 
the  woi^s  used  in  the  promissory  note  disclosed  a 
personal  liability  on  the  part  of  the  «tefeD- 
dants ;  secondly,  that  if  not,  the  words  sre 
ambiguous,  and  admit  of  the  production  of  parol 
evidence  to  show  that  it  was  the  intention  of  all 
parties  that  the  defendants  should  be  persooallj 
liable  ;  thirdly,  that  the  declaration  discloses  s 
good  cause  of  action. 

J.  Brown,  Q.  C.  (with  him  was  Harmsworth)  for 
the  defendanu  in  support  of  the  demurrer.— The 
question  is  whether  this  note  is  the  note  of  the 
Kuciety  or  of  the  individuals  whose   names  sis 
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affixed  to  it.  It  is  contended  for  the  defendants 
that  it  is  the  note  of  the  society,  and  not  of  the 
indiTiduals.  There  never  was  any  intention  to  bind 
themselves  personally,  and  the  note  is  drawn  so  as 
to  effect  that  object.  It  is  a  question  of  intention. 
The  present  case  is  not  distinguishable  from  a  host 
of  esses  in  which,  under  like  circumstances,  it  has 
been  held  that  the  individuals  signing  the  note 
weie  not  liable  personally.  In  Aggs  v  JSichoUon 
and  another,  1  H.  &  N.  165 ;  35  L.  J.  848,  Ex.,  where 
the  defendants  being  two  directors  of  a  joint-stock 
company,  incorporated  under  7  &  8  Vict,  a  110, 
signed  a  promissory  note  in  this  form: — "Three 
months  after  date  we,  two  of  the  directors  of  the 
A.  L.  A.  Society,  by  and  on  behalf  of  the  said  society 
hereby  promise  to  pay  M.  or  order,  &c.,  value 
received ;"  and  this  note  was  sealed  with  the 
society's  seal,  but  not  countersigned  by  the 
secretary  in  accordance  with  the  Act,  it  was  held 
that  they  could  not  be  sued  individually,  and 
that  it  Iras  binding  on  the  company  and  not 
on  the  defendants;  and,  moreover,  that  the  non- 
liability of  the  company  was  not  the  test  of  the 
personal  liability  of  the  parties  signing  the  notes. 
Again,  the  case  of  Lindus  v.  Melrote  and  others,  in 
which  the  judgment  of  this  court  was  affirm(;d  in 
error,  3  H.  &  N.  177 ;  27  L.  J.  326,  Ex.,  is  a  stUl 
inore  conclusive  authority  in  favour  of  the  dufen- 
dants.  It  is  an  almost  identical  and  undistinguish- 
able  case.  There  the  note  was,  "  We  jointly 
promise  to  pay  S^  or  order  600^  value  received  in 
stock,  on  account  of  the  L.  B.  J.  and  H*.  Co. 
(•Limited)/*  and  it  was  signed  by  the  defendants, 
>be  word  *'  directors**  being  appended  to  their  signa- 
t.\res,  and  it  was  countersigned  by  the  secretary. 
Ti  is  court  held  the  note  in  that  case  not  to  be  bind- 
ing on  the  directors  individually  who  signed  it,  and 
tha^ decision  was  upheld  in  the  Court  of  £xch«quer 
Chamber.  As  Coleridge,  >J.  there  said,  in  delivering 
the  jidgment  of  the  court  of  error,  '*  Why  should 
iudivicuals  signing  as  officers  bt*  supposed  to  make 
themselves  {lersonally  liable  without  any  apparent 
consideration?**  Forbes  v.  Marshalt,  11  Ex.  Rep. 
1(»6;  24  L.  J.  305,  Ex.,  and  a  very  recent  case  also  in 
tills  court  of  Alexander  and  others  v.  Siz*ir^  20  L.  T. 
Rep.  N.  S.  38  ;  L.  Rep.  4  Ex.  102 ;  38  L.  J.  59,  Ex., 
are  also  authorities  strongly  in  favour  of  the  non- 
personal  liability  of  the  defendants  upon  the 
promissory  note  in  question. 

Littler  for  the  plaintiff,  contra,  submitted  that  the 
form  of  the  notice  here  showed  that  it  was  intended 
that  the  defendants  should  be  personuUy  liable. 
There  was  one  fact,  moreover,  to  show  that  such 
was  tiie  case,  namely,  that  the  society  had  not  the 
power  to  make  such  a  note  or  to  borrow  money 
under  the  Building  Societies  Act  (6  &  7  Will.  4,  c. 
82)  s.  4.  That  point  was  raised  and  so  decided  in 
the  case  cf  Price  v.  Taylor  and  another,  2  L.  T.  Rep. 
N.  8.  221  ;  5  H.  &  N.  540;  29  L.  J.  331,  Ex.,  in 
which  the  personal  liability  of  the  defendants — wlio 
had  in  that  case  signed  a  promissory  note,  describ- 
ing themselves  as  **  trustees*'  for  a  building  society, 
much  in  the  same  way  as  the  defendants  have 
done  in  the  present  case— was  sustained.  Again, 
ill  Healeg  v.  Storey  and  another,  18  L.  J.,  N.  S.,  8, 
Ex. ;  3  Ex.  Rep.  318,  on  a  promissory  note,  which  the 
defendants,  who  were  directors  of  a  joint-stock 
newspaper  company,  gave  for  the  purchase-money  of 
a  newspaper,  in  this  form,  '*  We  jointly  and  severally 
promise  to  pay  to  H.,  or  order  the  sum,  &c.,  value 
receivetl  for  and  on  behalf  of  the  W.  newspaper 
association,**  and  which  was  signed  by  them,  with 
tlie  addition  of  the  word  "  directors  *'  appended  to 
their  signatures,  the  defendants  were  held  by  this 
court  to  be  personally  liable.  The  recent  case 
in  the  Court  of  Common  Pleas  of  Gray  v.  Raper 
and  others^    L.    Rep.  1   C.  F.  604,  conflroia  this 


view  of  the  personal  liability  of  the  present  de- 
fendants. [Bramwbli*,  B. — Is  there  not  a  re- 
cent case  in  which  it  has  been  decided  that  a 
building  society  may  borrow  money?  Broum, 
Q.  C— Tes.  The  case  is  Laing  v.  Reed,  before 
the  Lord  Chancellor  and  the  Lord  Justice 
in  the  Court  of  Appeal  in  Chancery,  21  L.  T. 
Rep.  N.  S.  .773 ;  L.  Rep.  5  Ch.  App.  1 ;  39 
L.  J.  1,  Ch.]  This  instrument  does  not,  I  con- 
tend, distinctly  show  that  the  defendants  intended 
to  sign  as  agents,  which  it  should  do  if  the  defen- 
dants are  to  escape  personal  responsibility  upon  it. 
In  Kelner  v.  Baxter  and  others,  in  the  Common  Pleas, 
15  L.  T.  Rep.  N.  S.  213 ;  36  L.  J.  94,  C.  P. ;  L.  Rep. 
2  C.  P.  174,  it  was  heM  that  the  defendatits  were 
personally  liable  on  an  agreement  signed  by  them 
on  behalf  of  a  joint-stock  company  of  which  they 
were  promoters,  and  no  subsequent  ratification  by 
the  company  could  relieve  them  therefrom  without 
the  plaintiffs'  assent.  Lennard  v.  Robinson  and 
others,  5  E.  &  B.  125 ;  24  L.  J.  275,  Q.  B.,  and  Mare 
and  others  v.  Charles,  5  E.  &  B.  978 ;  25  L.  J.  119, 
Q.  B.,  are  authorities  to  the  same  effect.  Here,  the 
only  way  in  which  this  note  can  be  made  an  avail- 
able instrument  is  by  holding  the  defendants  to  be 
personally  liable ;  and  if  the  court  feel  any  doubt  on 
the  point,  and  think  it  not  to  be  clear  on  the  face  of 
the  instrument  itself,  the  plaintiff  is  prepared  to 
show  by  parol  evidence  what  the  real  arrange- 
ment between,  and  the  intention  of,  the  parties  to 
the  note  were,  and  so  to  clear  up  the  ambiguity. 
[Brajiwbll,  B.— The  declaration  alleges  that  the  de- 
fendants made  their  promissory  note,  so  unless  they 
show  it  not  to  be,  or  that  it  cannot  be,  their  note, 
why  it  is  their  note.] 

J.  Brown,  Q.  C.  in  reply. — As  to  that  last  point, 
namely,  it  being  their  promissory  note,  that,  no  doubt, 
would  be  all  important  if  the  plaintiff  had  not 
set  out  the  note  iiself  ta  extenso  in  his  declaration,  so 
that  the  court  may  see  it  for  themselves.  Efe  need 
not  have  set  out  the  note,  but  he  has  chosen  to  do 
so,  thus  inviting  the  opinion  of  the  court  upon  it. 
The  cases  which  have  been  cited  by  the  other  side 
to  show  the  personal  liability  of  the  defendants  all 
turn  upon  the  particular  position  of  the  parties  in 
each  ca»e.  In  Afare  and  others  v.  Charles  the  case 
turned  wholly  on  this,  that  the  bill  was  drawn  on 
the  defendant  individually  and  not  on  his  company. 
The  case  of  Kelner  v.  Baxter  and  others  has  nothing 
to  do  with  the  present  case.  As  was  observed  by 
Erie,  C.  J.  there  in  his  judgment,  no  company  was 
in  existence  at  the  time  the  agreement  was  signed, 
though  had  there  been,  his  Lordship  agreed 
that  the  parties  signing  the  agreement  would  have 
done  so  as  agents  of  the  company.  Healey  v.  Storev 
again,  was  a  case  of  a  promissory  note  in  which 
the  defendants  '*  jointly  and  severally  "  promised 
to  pay,  and  the  case  turned  wholly  on  those  words 
ss  importing  a  personal  promise  on  the  part  of  the 
defendants.  That  case,  therefore,  has  no  application 
to  the  present  case,  in  which  the  words  ^*  jointly  and 
seceral/y"  do  not  occur.  In  Gray  v.  Raper  and  others 
it  was  not  shewn  that  they  added  the  words  "  Com- 
mittee'* or  *' Secretary  **  to  their  names,  and  the 
matter  seems  to  have  been  very  slightly  argued. 
It  is  said  that  this  note  would  be  inoperative  if  the 
defendants'  personal  liability  does  not  attach ;  but 
that  point  was  noticed  in  LinduM  v.  Melrose ;  again 
it  is  suggested  by  the  plaintiff's  counsel  that  the 
company  had  no  power  to  borrow  money,  and  give 
promissory  notes  for  it,  and  Price  v.  Taylor  was 
cited  to  shew  it,  but  the  contrary  was  decided  in 
the  recent  case  of  Laing  v.  Reed  (^ubi  sup,).  The 
rules  of  the  society  were  not  in  evidence  here,  and 
it  is  not  to  be  assumed  the  society  has  no  authority 
to  borrow.  (10  Geo.  4  c.  56,  s.  122).  The  plaintiff  has 
not  attempted  to  distinguish  the  present  case  from 
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lAndus  v.  Mebrose  in  the  Exchequer  Chamber  which 
is  a  case  of  gretit  authority.  AH  the  cases  on  this 
point  will  be  found  collected  in  Lindley  on  Partner- 
ship, vol.  1,  pp.  352 — 354.  (He  cited  also  Fairlie  ▼. 
Fenton  and  others,  a  very  recent  case  in  this  court, 
ante  p.  378,  39  L.  J.  107,  Ex. ;  L.  Bep.  5  C.  P.  169). 

Kbllt,  C.  B.— I  am  of  opinion  that  the  plaintiff 
is  entitled  to  judgment  on  this  demurrer.  The  de- 
claration is  by  the  plaintiff  against  three  or  four 
defendants  upon  a  promissory- note  in  this  form: — 
<*  Gateshead,  Oct.  38,  1864.  On  demand,  we  pro- 
mise to  pay  Mr.  James  Allan  200/.,  value  received 
for  the  Second  Gateshead  Provident  Benefit  Build- 
ing Society,  and  interest  thereon  at  5  per  cent,  per 
annum,  payable  half-yearly,"  and  it  is  signed  by 
three  of  the  defendants  thus,  **  Georob  Millbr, 
C.  D.  Garbutt,  John  Nbddlx  (trustees),"  and  by 
another  of  them,  *' Thomas  Neilbon  (secretary)." 
The  question  before  us,  and  which  we  have  to 
decide,  is,  whether  or  not,  upon  this  note,  the  three 
first-named  defendants  are  personally  liable  ?  Now, 
if  the  note  had  been,  "  on  demand  we  promise  to 
pay  Mr.  James  Allan  200^  for  the  building  society," 
and  no  more,  it  might  have  been  contended  that  the 
language  of  the  note  was  in  effect  this,  *  We  pro- 
mise to  pay  this  200/.  for  the  society,  A.  B.  C."  I 
do  not  say  that  even  then  the  defendants  would  not 
be  personally  liable.  But  when  we  look  at  the  in- 
strument as  set  forth  on  the  record,  we  find  a  pro- 
mise to  pay  this  money  as  "  value  received  for  the 
society,  and  interest  thereon."  It  is  clear,  there- 
fore, that  the  "  value  received  **  is  for  the  society. 
Now,  when  a  promissory-note  is  given  by  any  person, 
it  is  quite  immaterial  for  whom  the  value  was  re- 
ceived, or  whether  that  is  stated  at  all.  Those 
words  might  be  struck  out  altogether.  They  do  not 
at  all  affect  the  construction  of  the  note,  or  the  lia- 
bility of  the  persons  signing  it  Then,  does  the  cir- 
cumstance of  the  defendants  adding  the  word 
^  trustees"  to  their  signatures  affect  their  lia- 
bility or  make  any  difference?  I  am  ':'f  opinion 
that  it  does  not.  If  there  were  any  doubt  at  all 
upon  this,  it  would  be  clearly  removed  by  the  case 
of  Price  v.  Taylor,  which  has  been  cited  in  argu- 
ment by  the  plaintiff's  counsel.  The  promissory- 
note  in  that  case  \a  almost  identical  with  that  in 
the  case  now  before  the  court.  As  I  have  already 
said,- it  is,  I  think,  immaterial  whether  the  words 
"  value  received  "  be  followed  by  the  name  of  any 
particular  person,  or  whether  there  be  no  such  words 
in  the  note  at  all.  I  am  clearly  of  opinion,  both  on 
principle  and  authority,  that  the  defendants  here 
are  personally  liable.  A  case  which  has  been  cited 
by  the  plaintiff,  that  of  Healey  v.  Storey  and  another, 
is  a  still  stronger  case.  There  the  note  was  a 
promise  to  pay,  &c.,  **  value  received  for  and  on 
behalf  of  the  W.  N.  Association  ;"  and  it  was  held 
that,  notwithstanding  these  words,  the  defendants, 
who  had,  as  here,  signed  the  note  as  **  directors," 
were  nevertheless  personally  liable.  Were  it  neces- 
sary or  profitable  to  look  beyond  the  instrument 
itself  here,  there  is  nothing  more  likely  than  that 
the  society  in  this  case  requested  three  or  four  of 
their  o£Qcer8  to  give  their  personal  security. 

Bramwbll,  B. — I  am  of  the  same  opinion.  I 
doubt  very  much  whether  Mr.  Brown's  contention 
can  be  correct,  because  of  the  allegation  in  the 
declaration,  that  "the  defendants  made  their  pro- 
missory note ; "  and  as  to  there  being  any 
ambiguity,  I  doubt  if  any  ambiguity  arises  on  de- 
murrer. But  I  think  in  truth  that  the  natural  and 
reasonable  construction  of  the  document  itself  is  to 
make  the  defendants  personally  liable.  The  only 
way  in  which  this  note  could  be  read  as  if  it  were 
signed  for  the  society  would  be,  as  my  Lord  Chief 
Baron  said,  by  transposing  the  words  "  and  inte- 


rest," and  reading  them  immediately  after  the  words 
"value  received,"  thus,  **  value  received  and  int«>rest 
for  the  Second  Gateshead,  &c.,  Building  Sodety.** 
I  am,  I  see,  reported,  by  the  reporter  of  Ijindus  v. 
Meirose,  in  this  court,  in  2  H.  &  N.  298,  to  have  said 
that  the  note  there  was  bad,  because,  if  we  supposed  a 
personal  liability  on  the  part  of  the  directors  there 
would  be  a  promise  by  them  to  pay  for  value  re- 
ceived, on  account  of  the  company,  and  the  note 
would  be  bad  on  the  face  of  it,  as  showing  the  con- 
sideration received  by  one  person,  and  the  promise 
to  pay  made  by  another.  In  the  report  in  the  Lav 
Journal  (vol.  27,  p.  328,  Ex.)  I  am  not,  I  see,  made 
to  say  so,  and  I  am  inclined  to  think  that,  if  I  did 
say  so,  I  said  what  was  inaccurate.  I  am  of  opiDton 
that  the  defendants  here  were  not  signing  this  note 
for  any  other  body  or  persons,  and,  therefore,  that 
they  were  signing  it  for  themselves.  There  is 
nothing  to  show  that  the  society  is  liable  upon  this 
instrument. 

Chaitkbll,  B.— I  am  of  the  same  opinion.  Hie 
case,  I  think,  is  not  substantially  different  from 
the  cases  of  Prtce  v.  Tayiar  and  Healey  v.  Story  (vii 
sup,)  which  were  cited  in  argument,  and  which  hafe 
been  referred  to  by  my  I^rd  Chief  Baron  in  his 
judgment,  and  their  applicability  to  the  present 
case  BO  very  clearly,  if  I  may  say  so,  pointed  oat  by 
him.  What  is  the  effect  of  the  words  used,  for  on 
that,  after  all,  the  question  depends.  It  has  been 
argued  as  if  the  effect  of  them  was  ^'  on  demand 
we  pfomise,  on  behalf  of  the  society,  to  pay,  &c  ;* 
or,  as  if  the  words  '*  for  the  Second  Gateahead,  &&, 
Building  Society,"  were  to  be  read  immediatdj 
before  the  signatures  of  the  defendants.  Bat  I 
think  that  that  is  not  so.  I  entirely  a^ree  with  the 
opinion  expressed  by  my  brother  Martin,  in  hii 
judgment  in  the  case  of  Price  v.  Taylor y  at  p.  545  of 
6  H.  &  N.,  founded  on  a  passage  in  Byles  on  Bills. 
My  brother  Martin  there  said,  "  The  meaning  of  a 
written  document  is  to  be  collected  from  the  termt 
in  which  it  is  expressed.  In  Bay  ley  on  Bills  (Ch. 
2,  sect.  8,  p.  79,  6ch  edit.,  it  is  said,  *  Where  a  bill 
or  note  ia  drawn  by  an  agent,  executor,  or  trustee, 
he  should  take  care,  if  he  means  to  exempt  himself 
from  personal  liability,  to  use  clear  and  explicit 
words  to  show  that  intention.' "  So  here,  if  the 
parties  intended  to  exclude  the  personal  liability  of 
the  defendants,  they  should  have  used,  as  they  oould 
easily  have  done,  apt  words  signifying  such  iuten* 
tion.    But  they  have  not  done  ao. 

PiooTT,  B.  having  heard  only  the  latter  portion 
of  the  argument,  took  no  part  in  the  judgment. 

Martin,  B.  was  absent. 

Judgment  for  the  plaintiff. 

Attorneys  for  the  plaintiff.  Hill  and  Hoyle,  123, 
Cannon -street,  E.(  \ 

Attorneys  for  the  defendants.  Miller  and  MiJkr, 
5  and  6,  Sherborne-lane,  E.C. 


V.O.  MAIilNS'  COURT. 

Reported  by  Q.  T.  BbWABDe  and  O.  I.  F.  Gookx.  Esqn.. 
Barriiiten-atrLAW. 

March  5  and  7,  1870. 
Re  ViCTOBiA  Permanent  Benefit  Buildino  1m- 

VESTMENT  AND  FREEHOLD  LaND  SOCIBTT  ;  HiLL'S 

Case;  Jones's  Case. 

Building  society — Power  of  borrowing — Depositors. 

The  rules  of  a  huildina  society  contained  no  exprtss 
power  <if  borrowing,  but  provided  that  "  all  persms 
merely  joinina  the  society  to  invest  or  deposit  numa, 
should  not  be  entitled  to  vote  at  any  meeting,  nor  It 
ecHhd  upon  to  serve  any  office ;" 
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Bdd,  that  a  powv  to  borrow  wat  not  contemplated  by 
tkUruk, 


A  hvUding  todety  wob  eeiablUhed  under  6  j-  7  WiU.  4, 
c.  82,  cmd  consisted  of  tevercU  branchexy  one  of  which 
was  coded  the  ^^  deposit  branch,"^  The  rules  of  the 
society^  except  as  to  this  branchy  were  dti^  certified. 
The  29M  rule  provided  that  *'*  any  member  having 
received  advances  on  shares  should  be  held  as  legally 
discharged  from  all  connectioh  with  the  society,  as 
soon  as  he  had  paid  all  subscriptions  due  from  him  on 
account  of  his  shares  according  to  the  rules.**  Severed 
persons  placed  money  on  deposit  with  the  directors, 
each  denositor  receiving  a  **  member's  deposit  book,** 
containing  **  rules  of  ike  deposit  branch,  which  de- 
clared that  the  general  rules  of  the  society  should  be 
binding  on  all  persons  making  daaosits.  The  society 
having  been  oraered  to  be  ufouna-up,  an  application 
vas  made  to  remove  the  depositors  from  the  list  of 
creditors : 

Held,  that  as  the  rules  contained  no  power  to  borrow,  and 
as  an  unlimited  power  was  contrary  to  the  general 
law,  the  depositors  could  not  stand  as  creditors  of  the 
eociety  ; 

Also,  thai  even  if  the  power  to  borrow  were  within  the 
general  law,  the  dqpositors  had  bound  themselves  by 
the  rules  of  the  society,  and  that  no  call  could  be 
made  on  members  who  had  paid  their  subscriptions 
under  the  2dth  rule. 

Re  Doncaater  Permanent  Benefit  Building  Society, 
lo  L.T.  Rep.  N.  S.  270  /  L.  Rep,  3  £q.  168,  relied 
upon. 

The  Victoria  Benefit  Building,  Investment,  and 
Freehold  Land  Society,  of  Birmingham  and  the 
Midland  Counties,  was  established  in  the  year  1848, 
under  the  Act  for  the  Regulation  of  Benefit  Build- 
ing Societies  (6  &  7  Will.  4,  c.  82).  The  society 
consisted  of  three  branches,  namely,  *'  The  Land 
Branch,"  "The  Building  Branch,"  and  "The 
Deposit  Branch."  The  rules  of  the  society,  except 
those  of  the  deposit  branch,  were  duly  certified  by 
Mr.  Tidd  Pratt,  the  barrister  appointed  to  certify 
the  rules  of  savings  banks,  and  contained,  amongst 
others,  the  following  provisions : 

1.  The  object  of  the  society  is  to  raise  a  faad  of  periodical 
Bubflcriptions  for  the  purpose  of  enahlinif  ita  members  to 
boild  houses,  to  make  investments,  to  pay  off  mortgages, 
or  to  pnrobaae  properties  or  land. 

19.  All  persons,  whether  males  or  females  or  minors,  who 
have  been  duly  admitted  and  entered  on  the  regiuter,  have 
signed  the  declaration  book,  have  taken  up  one  or  more 
shares,  and  have  made  oueor  more  payments  to  thesociety  of 
any  amount,  shall  be  considered  members,  a  'd  be  liable  to 
the  duties  and  requirements  set  forth  in  the  rulea,  except 
that  such  persons  merely  joiniuK  the  society  to  invest  or 
deposit  money  shall  not  be  entitled  to  vote  at  any  general 
meetings  of  the  society,  nor  be  called  upon  to  serve  any 
office.  At  the  time  of  admission  every  person  must  pur- 
chase a  copy  of  the  laws,  a  subscription-book,  pay  the 
admission  fee,  and  at  least  oue  niffht's  sub  cription  money, 
and  also  state  which  branch  of  the  society  he  proposes  to 
join. 

80.  Investors  not  in  the  building  branch  may  withdraw 
their  deposits  on  giving  one  month's  notice  to  the  secretary, 
if  no  other  time  was  agreed  uDon  when  the  deposits  were 
made,  and  they  shall  be  entitled  to  interest  on  all  moneys 
which  have  been  in  the  hands  of  the  society  more  th«n  one 
month.  If  at  any  time  more  than  one  member  shall  give 
notice  to  withdraw  hia  deposits  or  shares,  the  direct  0(V 
shall  have  power  to  consider  and  determine  on  the  applica- 
tions in  the  order  they  are  made. 

29.  Any  member  havinsr  received  advances  on  his  share  or 
sluurea  shall  be  held  as  legally  discharged  from  all  connec- 
tion with  the  society  as  soon  as  he  has  by  his  penodi'td 
or  other  payments  Uquidateti  and  discharged  all  subscrip- 
tions and  moneys  due  from  him  on  account  of  his  si^ 
shares  according  to  these  rules,  and  on  depusitiug  his  sub- 
scription book  with  the  secretary. 

42.  In  the  oonstmction  of  these  rules,  and  in  all  bye-laws 
madebj  virtue  thereof,  the  te  m  **  member"  shall  extend 
either  to  one  or  several  persona  holding  a  share  or  shares 
jiintly  or  severally. 

By  the  rules  of  the  society,  made  in  1855,  the 
trattees  were  auUiorised  to  borrow  money,  and  up  to 


the  year  1857  Mr.  Tidd  Pratt  was  in  the  habit  of  • 
certifying  rules  containing  such  a  power,  but  in 
that  year  he  laid  a  case  before  Lord  Westbury,  then 
Attorney-General,  as  to  the  legality  of  the  practice, 
and  obtained  an  opinion  that  "a  rule  authorising 
the  raising  of  money  for  the  purpose  of  a  society 
would  be  repugnant  to  the  fundamental  principles  of 
the  society,  and  that  it  could  not  be  certified  as  a 
rule  in  conformity  to  law  and  with  the  provisions  of 
the  statute."  In  consequence  of  this  op  ^nion,  upon 
a  revision  of  the  rules  in  1861,  the  power  to  borrow 
was  struck  out.  The  directors  of  the  society  from  time 
to  time  purchased,  not  out  of  the  society's  funds, 
but  wholly  or  partially  on  credit,  various  freehold 
estates  in  and  near  Birmingham.  These  purchases 
were  made  in  the  names  of  the  trustees  of  the 
society,  who  either  gave  their  personal  security  to 
the  vendors  for  the  uupaid  purchase-money,  or  ob- 
tained portions  of  the  purchase-money  on  the  secu- 
rity of  a  deposit  of  the  deeds.  These  loans,  and  the 
interest  upon  them,  were  ultimately  paid  out  of  the 
society's  funds.  S>>me  of  the  advanced  members  of 
the  society  purchased  part  of  these  lands  from  the 
trustees ;  others  bought  land  unconnected  with  the 
society,  and  built  houses  upon  it,  borrowing  money 
from  the  society  to  enable  them  to  do  so,  and  gave  a 
mortgage  to  the  society  for  securing  the  repayment 
according  to  the  printed  rules,  all  of  which  mort- 
gages contained  a  declaration  that  the  mortgagors 
were  the  holders  of  a  certain  number  of  shares  in  the 
society.  A  large  number  of  persons  placed  money 
on  deposit  with  the  directors  of  the  society,  and  each 
person  on  making  his  first  deposit  received  from  the 
secretary  a  book,  in  which  the  amounts  of  his  depo- 
sits were  entered.  This  book  was  entitled  "  Mem- 
bers' Deposit  Book,"  and  contained  printed  rules, 
headed  "  Rules  of  the  Deposit  Branch,"  and  stating 
tliat  the  object  of  the  society  was  to  give  depositing 
members  a  higher  rate  of  interest  than  was  yielded 
by  ordinary  modes  of  investment.  The  rules,  how- 
ever, were  not  certified  by  the  barrister  appointed  to 
certify  the  rules  of  savings  banks.  It  was  provided 
by  rule  1  that  "  the  general  rules  of  the  society,  so 
far  as  they  are  not  superseded  by  the  following, 
shall  be  binding  on  all  persons  who  may  make  depo- 
sits ;"  also  that  "  any  person  shall  be  eligible  to  make 
deposits,  whether  male  or  female,  adult  or  minor  ; 
and  the  general  rules  of  the  society,  so  far  as  they 
are  not  superseded  by  the  following,  shall  be  bind- 
ing on  all  persons  who  may  make  deposits."  Inte- 
rest at  5  i)er  cent,  was  offered  on  all  sums  deposited, 
and  some  of  the  depositors  signed  the  following  de- 
claration, which  the  rules  required  should  be  signed 
by  members  on  admission : 

I,  .  by  occupation  a  ,  residing  at  ,  having 

been  admitted  a  member  of  the  Victoria  Permanent  Benefit 
Building,  Investment,  and  Land  Society,  do  hereby  sgree 
that  this  declaration  shall  be  the  basis  of  the  oontraot 
between  the  society  and  myself,  and  that  I  will  faithfully 
observe  all  and  several  the  laws  and  r^ulations  of  this 
society,  a  printed  copy  of  which  I  acknowledged  to  have 
received  on  admission  ;  and  I  do  furthermore  consent  and 
agree  that  all  payments  made  by  me,  and  all  contracts  and 
engagements  connected  theiewith,  shall  in  all  respects  be 
subject  to  the  laws  and  regulations  as  shall  from  time  to 
time  be  made  in  conformity  therewith,  and  the  directors, 
on  behalf  of  the  society,  do  also  hereby  agree  that  on  their 
part  they  will  act  towards  me  in  conformity  with  the  above- 
mentioned  rules  and  regulations. 

The  estates  purchased  by  the  trustees  not  having 
been  taken  up  by  the  members  as  quickly  as^  was 
anticipated,  the  unsold  portions  became  depreciated 
in  value,  and  the  outlay  in  streets  and  roads  resulted 
in  a  considerable  loss.  Some  portions  of  the  society's 
funds  were  laid  out  by  the  directors  in  the  buildiug 
of  houses  on  the  lands  so  purchased,  but  that  specu- 
lation also  ended  in  loss.  On  the  8th  July  1868,  an 
order  was  made  by  the  court  directing  the  society 
to  be  wound-up^  and  on  the  16th.  Dec.  1868,  au  order 
was  made  in  the  winding-up  giving  liberty  to  any 
of  the  advanced  shareholders  who  might  be  diMiroias 
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of  doing  BO  to  redeem  their  mortgages  according  to 
the  rales  of  the  society  and  the  terms  of  their  re- 
spectiye  mortgage  deeds  by  paying  all  principal  and 
interest  due  from  them,  together  with  all  fines  and 
other  charges  due  to  the  society  ;  but  such  payments 
and  redemption  to  be  without  prejudice  to  the  lia- 
bility of  any  shareholder  so  redeeming  as  a  contri- 
butory to  the  society  in  respect  of  the  share  or 
shares  held  by  him  or  her. 

Most  of  the  advanced  shareholders,  and  amongst 
them  Henry  Hill  and  Thomas  Webb  Jones,  availed 
themselves  by  this  order,  and  redeemed  their  mort- 
gages, receiving  their  mortgage  deeds,  with  receipts 
indorsed  by  the  official  liquidator.  At  the  com- 
mencement of  the  winding-up  a  sum  of  about 
26,000/.  was  due  from  the  society  on  deposits,  and 
tiie  whole  of  the  depositors  were  placed  on  the  list 
of  creditor  by  the  chief  clerk.  A  call  of  10/.  per 
share  was  made  on  the  con tribu tones  principally 
for  the  purpose  of  paying  the  depositors.  A  sum- 
mons was  taken  out  by  Jones,  who  had  been  placed 
upon  the  list  of  contributories,  to  have  the  names  of 
three  of  the  depositors,  as  representatives  of  the 
class,  remoYedfrom  the  list  of  creditors,  and  his 
case  was  adjourned  into  court.  Hill,  who  hsd  also 
been  placed  upon  the  list  of  contributories,  objected 
to  any  call  being  made  for  payment  of  the  amounts 
due  to  the  depositors,  or  for  any  debt  not  lawfully 
incurred  pursuant  to  the  rules  of  the  building 
branch  of  the  society,  and  this  question  was  also 
adjourned  into  court. 

Cotton,  Q.  C,  Hifgifu,  and  Fitzroy  Keify,  for  Jones 
and  Hill. — ^This  society  beingformedf  under  the  Build- 
ing Societies  Act  (6  &  7  Will.  4.  c  82),  ought  to  have 
been  simply  a  building  society.     The  Act  did  not 
give  them  a  general  borrowing  power.    The  pre- 
amble of  the  Act  shows  the  intention  that  a  building 
society  should  not  be  a  speculative  society.   Though 
a  building  society  may  borrow  a  limited  amount  of 
money  for  the  purposes  of  the  society,  yet  an  un- 
limited power  of  borrowing  is  illegal,  ixiing  v.  Reed, 
21  L.  T.  Rep.  N.  S.  778;   L.  Rep.  6  Ch.  App.  4. 
Although     the    society    entitles    itself     a    tree- 
hold    land    society,   yet    it   was   established    and 
certified  as  a  building  society  only ;    and  it  can- 
not,  by  merely  adopting  a   particular  title  alter 
its  rules  and  convert  itself  into  a  land  society  or 
bank  of  deposit :  (Grimes  y.  Harrisoriy  26  Beav.  435 ; 
Re  Kent  Btn(ifit  Building  Society,  4  L.  T.  Rep.  N.  S. 
610;  1  Dr.  &  Sm.  417.)    We  contend  that  the  de- 
positors are  in  fact  members  of  the  society  and  con- 
tributories, and  had  notice  of  the  rules.    By  the 
29th  rule  an  advanced  member  is  discharged  from 
all  connection  with  the  society  as  soon  as  he  has 
paid  all  subscriptions  and  moneys  due  from  him  on 
account  of  his  shares,  and  ceases  to  be  a  member 
of    the   society.      Re  Doncaster    Permanent    Benefit 
Building  Society,  16  L.  T.  Rep.  N.  S.  270;  L.  Rep. 
8  £q.  158 ;  Priestiey  v.  Hopuood,  10  L.  T.  Rep.  N.  8. 
647.    But  supposing  the  depositors  are  not  members, 
they  are  not  creditors,  the  borrowing  being  ultra 
vires:  {Re  National  Permanent  Benefit  Building  So- 
ciety, Ex  parte  Williamson,  Tj.  Rep.  5  Ch.  App.  809.) 
[The  Vice  Changbllob  here  referred  to  Re  Cork 
and  Youghal  Railway  Company,  14  L.  T.  Rep.  N.  S. 
756  ;  L.  Rep.  4  Ch.  App.  748.]    That  case  does  not 
apply  to  the  present. 

Hardy,  Q.  C,  and  Woodrojffe,  for  the  depositors. 
— The  society  is  authorised  by  its  rules  to  receive 
money  on  deposit.  A  power  to  borrow  without 
limit  is  not  inconsistent  with  the  express  provisions 
of  the  Act  6  &  7  Will.  4,  c.  32,  and  is  not  contrary 
to  the  general  law  of  the  land.  A  building  society 
is  a  partnership,  and  any  partnership  may  borrow 
to  any  extent.  The  receiYing  of  deposits  or  borrow- 
is  a  most  efficient  mode  of  carrying  on  the 


business  of  a  building  society  :  (Scratchley  on  Baild- 
ing  Societies,  p.  9 ;  Barry  on  Building  Societies,  p. 
52.)  It  is  no  more  inconsistent  with  the  objects  of 
the  society  than  the  purchase  of  land,  which  has 
been  held  to  be  legal  if  authorised  l>y  the  roles: 

Mullock  Y.  Jenkvns,  18  L.  T.  Rep.  203 ;  14  Beav. 
^8; 

Re  Kent  Benefit  Building  Society,  4  L.  T.  Rep. 
N.  S.  610 ;  1  Dr.  &  Sm.  417. 
It  is  usual  to  insert  a  borrowing  power  in  the  rules. 
Armitage  y.  Walker,  26  L.  T.  Rep.  182  ;  2  K.  &  J. 
211,  212.  The  member?  of  the  society  are  the 
persons  to  determine  whether  they  will  give  the 
directors  unlimited  power  of  borrowing;  just  as  in 
the  case  of  a  joint-stock  company,  the  borrowing 
power  is  limited  because  the  company  determine  so 
to  limit  it.  In  Laing  y.  Rud  {sup  )  the  question  of 
the  necessity  of  a  hmited  power  was  not  argued. 
Under  the  Act  10  Geo.  4,  c.  56,  s.  8,  incorporated 
with  the  Act  6  &  7  Will.  4,  .  32,  by  sect.  4,  all 
members  are  bound  by  the  rules,  and  cannot  repu- 
diate them : 

Grimes  y.  Harrison,  26  BeaY.  435 ; 

Hughes  y.  Lwyton,  9  L.  T.  Rep.  N.S.  719 ;  a.  o.  m6 
nom.  Reg.  y.  D*Eyncouri,  4  B.  A  S.  820. 
The  depositors  are  not  members,  and  therefore  rule 
29  cannot  in  any  way  limit  the   liability  of  the 
members  to  repay  them  : 

Re  Sea,  Fire  and  lAfe  Assurance  Compcmy,  Green- 
wood's case,  22  L.  T.  Rep.  285,  338 ;  3  DeG.  M.  & 
G.  459,  475; 

Re  Doncaster  Permanent  Benefit  Building  Society, 
L.  Rep.  3  Eq.  168 ;  15  L.  T.  Rep.  N.  S  270. 

Glasse,  Q.  C,  and  Bedwell  for  the  official  liqni- 
dator. — The  depositors  advanced  their  money  to  the 
society  on  the  faith  of  these  certified  rules,  and  the 
members  ought  not  to  be  allowed  to  repudiate  their 
liability  to  repay  the  money. 

Cotton  in  reply.— If  this  society  had  had  an  nu- 
limited  borrowing  power,  it  would  have  been  either 
a  banking  company,  which  would  have  been  illegal, 
not  being  registered  under  the  Joint  Stock  Bank* 
Act  (7  &  8  Vict.  c.  113),  or  a  partnership  for  pur- 
poses of  profit,  which  would  also  have  been  illegal, 
not  being  registered  under  the  Joint  Stock  Com- 
panies Acts. 

The  Vice-Chancellor.— The  question  raised  bv 
these  two  summonses  is,  whether  a  benefit  building 
society,  established  under  the  6  &  7  Will.  4,  c.  32, 
has  a  general  power  of  borrowing  money.  It  is 
argued  on  the  part  of  the  creditors  that  these 
societies  have  a  general  unlimited  power  of  borrow- 
ing ;  on  the  other  side  that  is  denied,  and  it  is  said 
moreover,  that  if  they  have  a  power  of  borrowing 
the  power  must  be  exercised  in  this  way :  that 
when  the  money  is  deposited,  it  is  deposited  with 
notice  of  the  constitution  of  the  society,  and  that 
it  virtually  comes  to  a  loan  of  money  to  a  society 
with  limited  liability— not  actually  so,  but  virtually 
so.  Now,  that  is  a  matter  of  very  great  importance 
to  a  Yery  large  class,  and  a  class  which  deserves  the 
highest  consideration — the  working  or  induitrioni 
class— and  if  it  is  decided  that  this  society,  and 
others  in  the  same  situation,  have  no  power  of 
borrowing,  great  numbers  of  persons  of  limited 
means  who  have  been  led  into  lending  to  this 
society  in  particular,  and  to  other  societies  in  the 
same  situation  will,  I  am  afraid,  necessarily  lose  all 
they  haYe  lent.  On  the  other  hand,  if  it  should  be 
held  that  these  societies  have  an  unlimited  power 
of  borrowing  money,  then,  of  course,  the  memben 
of  the  society  who,  according  to  the  argument  of 
Mr.  Hardy,  are  bound  by  such  borrowing,  instead 
of  being  committed  merely  to  making  a  monthly 
payment  for  twelve,  thirteen,  or  fourteen  years,  as 
1  it  may  be,  according  to  the  constitatioa  of  the 
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society,  may,  in  consequence  of  this  unlimited  power 
of  borrowing  haying  been  exercised  by  the  directors, 
find  themselves  liable  to  pay  every  farthing  that 
they  possess  iu  the  world ;  for  I  do  not  see  that  the 
argument  stops  short  of  their  being  called  upon  to 
pay  1000/.  or  even  10,000/,  if  the  managers  of  the 
society  think  fit  so  to  deal  with  the  funds  as  to 
render  that  necessary.    Now,  is  a  general  unlimited 
power  of  borrowing  money  within  the  provision  and 
object  of  these  societies  ?    That  the  societies  cannot 
borrow  money  unless  there  is  an  express  power  to 
do  BO  by  their  rules  is  thoroi.|,ui^  seiiied.    That 
was  recently  decided  by  Lord  Justice  Giffard  in 
the     case      of     the     Natiohu»    t'amun^.u     Benefit 
Building   Society   C^/>,),    and  ibfti*    case  affords    a 
remarkably  strong  instance  of  the  strength  of  the 
rule   that    any   loans    made    to    these   societies, 
where  there  is  no  power  ol   borrowing,  are  ab- 
solutely   void,  and    cannot    be    enforced    against 
the  society,  or  through  the  society  against  any  of 
the  members  of  it.    In  that  ca;M  there  was  no  power 
to  borrow  in  the  constitution  of  the  society — the 
rules  were  entirely  silent  on  that  subject ;  an  order 
bad  been  obtained  from  the  Master  of  the  Rolls, 
without  argument,  to  wind-up  the  society  in  respect 
of  a  debt  of  1300/.  lent  by  audther  society  to  the  build- 
ing society.    A  question  afterwards  arose  as  to  the 
liability,  and  Lord  Justice  Giffard  invited  the  parties 
to  bring  the  question  of  the  legality  of  this  loan  before 
him  on  an  application  to  discharge  the  order  to 
wind-up.    That  was  argued  in  November  last;  he 
gave    his    judgment    on   the  17th  Dec,  and  ab- 
solutely discharged  the  oraer  to, wind-up  the  com- 
pany on  the  ground  that  the  society  had  no  power 
to  borrow.      fHis   Honour  read  a  portion  of  the 
judgment  of  Lord  Justice  Giffard,  and  continued :] 
The  same  principle  will  be  found  in  a  judgment  of 
Vice-chancellor   James,    in   Move   v.  Sparrow^   18 
W.  R.  400, 402,  where  he  says :  **  In  this  case  a  great 
number  uf  questions  have  been  mooted,  which  I  will 
endeavour  to  treat  seriatim.  The  first  question  which 
arises  is,  What  power  had  this  society  " — it  was  a 
building  society— "to   borrow?     Now,    the  only 
power  of  borrowing  which  this  society  had  is  that 
conferred  by  clause  18.    Now  I  am  of  opinion  that, 
under  that  section,  no  loan  could  be  perfectly  made 
by  the  managing  body  so  as  to  bind  the  society,  un- 
less to  make  an  advance  to  a  member,  who  agreed 
to  the  terms  specified.    This  is  a  building  society, 
and  though  it  has  been  held  in  the  case  of  fjaing  v. 
Reed  {sup.),  that  such  a  society  may  have  a  power 
of  borrowing,  it  must  not  be  supposed  that  every 
such   society  has  by  law  an  unlimited  power  to 
borrow."    Therefore,  I  take  it  to  be  perfectly  clear 
that  if,  in  the  present  case,  there  had  been  no  power 
of  borrowing,  not  one  of  these ^dvances  on  deposit 
would  have  been  constituted  a  aebt  of  the  company. 
They  clearly  would  not  have  supported  a  petition  co 
wind-up,  and  they  clearly  could  not  have  been  ad- 
mitted as  debts  against  the  company,  or  its  con- 
tributories.    I  confess,  individually,  I  adhere  very 
much  to  the  opinion  I  expressed  in  Laing  v.  Reed 
(rap.),  which  was  that  the  object  of   the  Act  of 
Parliament  was  to  enable  these  societies  to  raise 
money   by    subscriptions,  and  subscriptions  only, 
that   is  monthly  or  weekly   subscriptions  ;  and  it 
never  was  in  the  contemplation  of  the  Legislature  to 
enable    them     to     raise     money    by     borrowing 
at    all*.     But,    before    I  come   to    that   case,    let 
me  look  for  one    moment    at    the    principle.    If 
the  argument  that  this  unlimited  power  of    bor- 
rowing exists,   where  there  is  any    power    what- 
ever given,   were  to  prevail,  what  would   be  the 
consequence?      Why   that   these   poor  persons  in 
a  humble   situation  of   life,    having   joined   this 
society  for    the  purpose   of,  by   means   of  these 
monthly  subscriptions,  raising  money  to  provide 
tbemaelveB  with  residences,  may  find,  as  they  do 


find  in  this  case,  that  the  governing  body  have 
borrowed  money  to  an  enormous  amount.  It  might 
just  as  well  have  been  1,000,000/.,  or  any  other 
amount,  for  the  purpose  of  the  argument;  for  it 
is  said  that  there  is  an  unlimited  power  on  the 
part  of  the  directors  to  receive  deposits,  not  merely 
from  members  of  the  society,  but  from  the  outside 
world ,  to  any  amount ;  and  nobody  will  pretend 
that  the  depositors  are  under  any  obligation  to  see 
to  the  application  of  the  money.  What,  then,  is 
the  consequence  of  this?  If  they  have  an  unlimited 
power  of  receiving  deposits,  they  have  an  un- 
limited power  of  disposing  of  them.  Mr.  Hardy 
said  that  it  was  a  great  benefit  to  a  society  of  this 
kind  that  they  should  be  able  to  borrow  at  a  low 
rate  of  interest  and  re- invest  at  a  high  rate;  in 
other  words,  that  they  should  become  a  discount 
society.  I  put  the  case  during  the  argument, 
*'Doyou  contend  that,  in  the  first  quarter  cf  the 
year  1868,  this  society  might  have  borrowed 
100,000/.  on  deposits,  the  lenders  being  in  no  way 
bound  to  see  what  the  society  did  with  it  ?  Sup- 
posing they  had  no  land  or  houses,  and  you  found 
that  they  lent  it  upon  mortgage,  or  upon  bills  of 
exchange,  or  applied  it  to  any  of  the  purposes  by 
which  they  could  make  profit,  can  it  for  one 
moment  be  argued  that  that  would  be  within  the 
purview  and  objects  of  societies  of  this  kind  ?*'  I 
am  most  distinctly  of  opinion  that  it  is  not,  and 
that,  if  I  were  to  come  to  the  conclusion  that  it  is, 
I  should  be  acting  in  violation  of  the  express  wonis, 
and,  as  I  read  it,  of  the  object  of  the  Act  of  Tar- 
liament.  It  is  a  grievous  hardship,  no  doubt  that 
persons  in*  a  humble  situation  of  life  should  have 
been  led  into  making  advances,  as  they  undoubtedly 
did,  in  the  belief  that  they  were  lending  upon  proper 
security,  and  that  they  had  the  liability  of  the 
society  to  repay  them ;  but,  as  I  have  already 
pointed  out,  it  would  be  an  equal  grievance  to  those 
poor  persons  who  have  joined  this  society  in  the 
belief  that  their  liability  is  limited  to  the<«e 
monthly  subscriptions  for  twelve  or  fourteen 
years  at  the  utmost,  to  find  that  everything 
they  possess  is  at  once  swept  away  because  the 
governing  body  has  thought  fit  to  exercise  this  un- 
limited power  of  borrowing.  In  my  opinion,  that 
argument  cannot  be  sustained  for  a  moment ;  and  it 
is  only  on  the  ground  of  the  power  being  limited 
that  I  think  it  is  possible  that  any  power  of  bor- 
rowing can  be  sustained  Now,  if  it  had  not  been  for 
the  decision  of  the  Court  of  Appeal  in  iMing  v.  Reed, 
I  should  have  come  to  the  conclusion  that  borrowing 
money  was  altogether  beside  the  object  of  these 
societies,  and  illegal.  I  am  bound,  however,  by  tlie 
decision  in  Zxiing  v.  Reed,  but  only  by  what  that  case 
has  actually  decided.  Now,  what  did  it  decide  ? 
There  the  society  was  a  society  of  precisely  the  same 
nature  as  this— a  building  society.  The  18th  rule 
was  in  these  terms :  '^  That  the  trustees  for  the  time 
being  may  from  time  to  time,  as  occasion  shall 
require,  borrow  and  take  up  at  interest  any  sum  of 
money  from  any  banker  with  whom  the  funds  of 
this  society  shall  be  deposited,  or  from  any  other 
person,  to  procure  which  the  trustees  may  give 
their  own  personal  security,  and  they  shall  be  in- 
demnified out  of  the  first  funds  of  this  society  which 
shall  be  received."  Now,  if  the  rule  had  stopped 
there,  as  a  mere  general  power  of  borrowing,  it  is 
perfectly  clear  from  the  decision  of  the  Court  uf 
Appeal  that  it  would  have  been  held  invalid,  and 
money  borrowed  under  it  would  not  have  constituted 
a  debt  against  the  society,  but  it  was  saved  by  tliis 
qualification  :  ^*  The  total  sum  of  money  to  be  bor- 
rowed under  this  rule  shall  not  at  any  time  exceed 
two-thirds  of  the  amount  for  the  time  being  secured 
by  the  mortgages  to  the  society,  including  the 
mortgage  or  mortgages  for  which  such  advance 
may  be  required/'     Instead  of  being  a  general  and 
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unlimited  power,  it  was  a  limited  power,  and  the 
Lord  Chancellor  expressly  decides  the  case  upon 
that  footing.  I  am  fully  aware  that  it  is  said  by 
the  counsel  who  argued  the  case,  that  it  was  not  put 
upon  that  footing  before  the  Court  of  Appeal,  and 
that  it  did  not  occur  to  the  counsel  on  either  side 
that  the  case  depended  on  that,  and  I  am  certain  it 
was  not  so  argued  before  me ;  but  the  Lord  Chan- 
cellor, in  giving  his  judgment,  uses  these  words  : 
^  If  the  rule  had  authoris^  the  trustees  to  raise  an 
unlimited  sum  of  money  wholly  regardless  of  the 
contributions  which  might  be  made  by  its  members, 
that,  no  doubt,  would  be  contrary  to  the  intent  and 
scope  of  the  Act."  Mr.  Hardy  has  bef>n  very  anxious 
that  I  should  regard  that  as  an  obiter  dictum  of  the 
Lord  Chancellor  having  no  reference  to  the  subject 
matter  in  hand,  and  that  I,  sitting  as  Vice-Chan- 
cellor,  should  exercise  my  own  judgment  on  the 
subject,  and  give  the  go-by  to  what  the  Lord  Chan- 
cellor has  said.  On  the  contrary,  I  regard  it  as  the 
▼ery  sum  and .  substance  of  his  decision;  for  his 
Lordship  did  not  intend  that  in  these  societies  an 
unlimited  power  of  borrowing  should  be  given  to 
the  governing  body,  because  I  think  his  Lordship 
saw—probaby  much  more  distinctly  than  I  can  see— 
.  the  enormous  evils  which  might  arise  from  such  a 
construction  of  these  powers.  Therefore  his  decision 
is,  that  it  is  only  where  there  is  a  limited  power 
that  it  is  valid,  and  where  the  power  is  unlimited,  it 
is  clearly  invalid.  Lord  Justice  Giffard  in  his 
judgment  puts  precisely  the  same  thing  in  different 
words.  He  says,  "  I  take  it  that  the  rule  would  be 
repugnant  to  the  express  provisions  of  the  Act  if  it 
had  been  a  rule  which  had  made  the  society  a  thing 
different  from  that  which  is  specified  in  the  Act  and 
meant  by  the  Act ;  if,  for  instance,  it  had  made  the 
society  an  insurance  society,  or  a  discount  society, 
or  a  bank,  then  I  think  it  would  be  repugnant  to 
the  Act,  and  the  certificate  would  not  be  conclusive. 
Now,  I  am  of  opinion  that  the  extent  to  which  the 
argument  is  carried  here  would  make  this  society  a 
thing  totally  different  from  what  was  contemplated 
by  the  Act ;  it  would  not  make  it  an  insurance 
society,  but  it  might  very  well  muke  it,  and  proba- 
bly would  make  it,  a  discount  society,  or  a  bank, 
for  a  place  in  which  persons  may  deposit  money  to 
any  extent  whatever,  and  get  their  interest  upon  it, 
and  draw  it  out  when  they  think  fit,  is  in  fact  a 
bank.  This,  therefore,  would  be,  in  the  words  of 
the  Lord  Justice,  turning  it  into  a  thing  totally 
different  from  what  was  contemplated  by  the  Act. 
Now,  the  case  I  have  referred  to  of  the  National 
Permanent  Benefit  Building  Society  (mp.)  shows  dis- 
tinctly that  the  judgment  of  the  Lord  Justice  in 
Laing  v.  Heed  (^sup,)  was  founded  upon  its  being  a 
limited  power,  because  he  there  says:  "Until  the 
recent  decision  of  the  court  in  Laing  v.  Reed^  it  was 
doubted  whether,  even  if  you  put  a  limited  borrow- 
ing power"  (as  it  was  in  the  particular  case),  "  among 
the  rules  of  a  society  of  this  sort,  that  (uirticlar  rule 
would  be  legal," — showing,  therefore,  that  he  con- 
sidered the  decision  of  himself  and  the  Lord  Chan- 
cellor as  proceeding  entirely  upon  its  being  not  an 
unlimited  but  a  limited  power  of  borrowing.  I  find 
it,  therefore,  expressly  decided  that  where  there  is 
no  power  of  borrowing  no  loan  can  be  contracted, 
and  that  where  there  is  a  limited  power  a  loan  may 
be  contracted.  I  am  of  opinion  that  if  there  be  a 
power  in  this  case,  it  is  a  wholly  unlimited  power, 
and  therefore  wholly  void ;  and  the  evils  which  I 
have  pointed  out  would  necessarily  follow  from  the 
exercise  of  such  a  power,  namely,  that  this,  instead 
of  being  a  building  society,  would,  in  fact,  become 
a  discount  society,  or  a  bank,  or  anything  to  which 
the  directors  choose  to  turn  it,  as  Mr.  Hardy  has 

Eut  it,  borrowing  at  a  low  rate  of  interest  and  lend- 
ig  it  at  a  high  rate.    That,  in  my  opinion,  is  re- 
pugnant to  the  whole  object  oi  the  Act  of  Parlia- 


ment, and  I  must  hold  that  such  a  power  is  abio- 
lutely  void.  If,  therefore,  the  case  rested  on  the 
general  point  of  an  unlimited  power  of  borrowing 
being  inserted  in  these  rules,  I  should  come  to  the 
(Sonclusion  that  such  a  power  is  absolutely  void. 
The  conclusion  which  I  hare  come  to  on  this  point 
relieves  this  case  of  any  further  difl9culty,  but  I 
think  I  am  not  at  liberty  to  pass  over  the  points 
which  have  been  strongly  urged.  One  of  them  it 
this,  that  in  this  case  an  unlimited  power  of  borrov- 
ing  was  never  contemplated  ;  and  I  agree  with  Mr. 
Cotton *s  construction,  because  I  am  informed,  as  a 
matter  of  fact,  that  until  the  year  1861  this  enm- 
pany  did,  by  its  rules,  possess  an  unlimited  power  nf 
borrowing,  but  that  in  1861,  upon  consideration, 
and,  I  believe,  upon  Lord  West  bury  *s  opinion,  that 
such  powers  were  illegal,  that  was  removed  from  the 
rules,  and  a  new  set  of  rules  omitting  that  power 
were  certified.  Considering  that  circumstance,  I 
agree  with  Mr.  Cotton*s  construction  of  the  ]9tb 
rule,  which  contains  the  only  power  of  borrowing. 
There  is  no  express  power  of  borrowing;  it  is  quite 
inferential.  The  rule,  after  declaring  that  all 
persons  who  have  been  duly  admitted,  regis- 
tered, &c.,  continues,  "  except  persons  merely  joio- 
ing  the  society  to  invest  or  deposit  money,  shall 
not  be  entitled  to  vote  at  any  general  meeting  of  the 
society,  nor  be  called  upon  to  serve  any  oflioe." 
Now,  it  is  obvious  that  this  rule  never  contemplate ! 
borrowing  money  of  what  are  called  outsiders ;  that 
is,  the  world  in  gen  ral.  It  only  meant  that  the 
society  was  to  consist  of  two  classes:  those  who, in  the 
ordinary  sense  of  the  word,  became  members,  liable 
to  serve  as  officers  of  the  society,  and  who  were  to 
become  in  their  turn  advanced  members  or  retiring 
members  {  and  those  who  joined  the  society,  perhaps 
illegally  and  improperly  joined  the  society,  merely 
for  the  purpose  of  advancing  money.  Therefore,  I 
think  that  this  rule  did  not  authorise  the  advance  of 
money  by  strangers  at  all ;  it  only  contemplated 
that  some  members  of  the  society  might,  instead  of 
taking  shares,  in  the  ordinary  sense  of  the  word, 
join  the  society  for  the  purpose  of  paying  in  money 
on  deposit.  This  is  also  shown  by  the  £x>k  whidi 
was  supplied  to  every  person  who  made  an  advance. 
It  is  called  "  Member's  Deposit  Book,**  and  is  a  sort  of 
passbook,  such  as  is  £^ven  by  a  savings*  bank.  Now 
this  book  tells  every  person  who  holds  it  that  *'  any 
person  shall  be  eligible  to  make  deposita,  whether 
male  or  female,  adult  or  minor;  and  the  general 
rules  of  the  society,  so  far  as  they  are  not  supe^ 
seded  by  the  following,  shall  be  binding  on  all 
persons  who  may  make  deposits."  Mr.  Hardy  says 
that  persons  cannot  be  members  who  do  not  take 
shares  in  the  ordinary  way.  I  am  very  much  in- 
clined to  think  that  that  is  a  correct  view  of  the 
case,  that  strictly  and  properly  those  who  do  not 
take  shares  cannot  be  members ;  but  whether  that 
be  so  or  not,  I  think  this  is  quite  sufficient  to  show 
that  these  persons  are  fixed  with  complete  notice 
of  the  rules  of  the  society,  that  they  are  lending 
money  to  a  benefit  building  society,  which,  from 
its  very  nature,  is  not  a  society  naving  an  an- 
limlted  power  of  borrowing  money,  but  as  every- 
body is  bound  to  know  (it  being  the  creature  of 
an  Act  of  Parliament),  is  a  society  which  is  only 
enabled  to  raise  money  by  subscriptions  for  shares 
of  a  limited  amount.  The  Act  limits  the  amount  of 
the  shares  to  be  raised  to  1502.;  and  I  have  very 
seldom,  if  ever,  seen  a  case  in  which  the  amount  of 
the  shares  exceeded  1202.  Therefore,  I  think  that  per- 
sons lending  money  have  notice ;  and  if  there  were 
any  doubt  about  it,  the  very  first  thing  told  them 
is,  that  they  are  bound  by  the  rules  of  the  society. 
The  29th  rule  provides  that  **  any  member  having 
received  advances  on  shares  shall  be  held  as  legally 
discharged  from  all  connection  with  this  society  as 
6oon  as  he  has,  by  hitf  periodical  or  other  payments, 
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liquidated  and  discharged  all  subscriptions  and 
moneys  due  from  him  on  account  of  his  said  shares, 
according  to  these  rules,  and  on  his  depositing  his 
subscription- book  with  the  secretary;**  and  that 
"erery  member  not  having  received  any  advances 
shall  be  entitled  to  claim  the  amount  he  has  sub- 
scribed, together  with  the  accumulated  interest  (see 
rule  20),  as  soon  as  he  shall  have  completed  his  pay- 
ment, or  is  desirous  of  withdrawing;  and  all  his 
interest  in  the  society  shall  then  cease  and  deter- 
mine." Now  these  gentlemen  who  are  now  before 
me,  Mr.  Hill  and  Mr.  Jones,  have  complied  with 
that  rule;  thoy  have  discharged  all  their  subscrip- 
tions, and  therefore  they  are,  by  the  rules  of  the 
society,  discharged  from  any  further  liability  ;  and, 
for  the  reasons  I  have  stated,  I  am  of  opinion  upon 
the  general  question,  as  well  as  upon  the  particular 
rules  of  this  society,  that  the  persons  represented 
by  Mr.  Hardy  having,  most  unfortunately,  advanced 
their  money  under  these  circumstances,  cannot 
stand  as  creditors  of  the  society  under  the  general 
law ;  and  even  if  the  general  law  had  been  in  their 
favour,  I  am  of  opinion  that  they  have  bound  them 
selves  by  the  rules  of  the  society,  and  that,  con- 
sequently, as  regards  Mr.  Hill  and  Mr  Jones,  and 
those  who  are  in  the  same  position,  it  is  impossible 
that  any  call  can  be  made  upon  them  for  the  pur- 
pose of  paying  the  debts  of  the  depositors.  That  is 
the  only  point  I  am  called  upon  to  decide.  I  leave 
the  question  open  as  regards  the  assets  of  the  com- 
pany ;  but,  as  far  as  my  opinion  goes,  I  think  that, 
according  to  the  principle  of  Re.  Cork  and  Youghal 
Bailwmf  Company  (sig?),  they  ought  to  be  paid  out 
of  the  assets.  The  cases  will  be  treated  as  represen- 
tative casea,  and  all  parties  will  have  their  costs  out 
of  the  estate.  In  the  latter  part  of  my  remarks  I 
should  have  mentioned  that  I  rely  upon  the  decision 
of  the  Lord  Chancellor  in  the  case  of  the  Doncaster 
Permanent  Huilding  Society  (rap). 

Solicitor  for  Hill,  W.  M.  WWnnson. 
Solicitor  for  Jones,  Jame»  Pearce, 
Solicitors  for  the  depositors,  Robinton  and  Preston. 
Solicitors  for  the  official  liquidator.  Burton^  YeateSf 
and  Hart. 
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Rapofted  by  T.  W.  Badhdibs  and  J.  Bhobtt,  Bhqtb.. 
BarrlBten-at-Law. 

Saturday,  May  7,  1870. 

Rao.  r.  Jeffrbts. 

Petty  aesnonS'^Evidence  taken  by  only  a  portion  of  the 
bench  who  decide-^  Order  qf  affiUation. 

Where,  ypon  a  tumnuxry  hearing  before  two  iustvces  at 
petty  sessions,  one  of  them  is  not  present  untu  a  portion 
of  the  evidence  has  been  gitten,  the  witness  should  be 
resworn^  and  should  again  give  his  evidence  ;  and  it  is 
not  sufficient  that  the  evidence  already  given  should  be 
read  over  to  such  justice.  This,  however,  is  only  an 
irregularity  which  may  be  waived  by  the  parties. 

An  affiUation  summons  was  being  heard  before  A.  and 

B.  (justices')  ;  after  the  womcoi  had  oiven  her  evidence, 

C,  another  justice,  came  in  and  took  his  seat  upon  the 
bench,  and  the  previous  enidence  was  read  over  to  him 
in  the  hearing  of  the  putative  father  and  his  attorney. 
The  case  then  proceeded,  and  the  putative  father^s 
aitorney  addressed  the  bench  and  called  a  witness  ; 
but  be/ore  the  bench  decided  upon  the  application  A. 
left,  and  B,  and  C.  made  an  order : 

Held,  that  the  putative  father  had  by  his  conduct  waived 
the  objection. 

Qfuere,  whether  such  order  would  be  good  as  against 
third  parties. 


This  waa  a  rule  for  a  certiorari  to  bring  up,  for  the 
purpose  of  quashing  it,  an  order  of  affiliation  made 
by  two  justices  of  Glamorganshire.  The  rule  was 
moved  on  the  ground  that  the  justices  who  began  to 
hear  the  case  were  not  those  who  heard  the  whole 
of  it  and  made  the  order. 

The  rule  nisi  was  obtained  upon  the  following 
affidavit  of  the  defendant's  attorney  : 

1.  I  attended  the  police  ooart  at  Fvn^pridd.  m  the 
county  of  Qlamorfran,  on  the  5th  Moj  18&,  on  behalf  of 
William  Jeffreys,  of  the  Apple  Tree,  Dinas,  near  Pontypridd, 
carpenter,  to  resist  an  application  that  day  heard  for  an 
order  to  adjadge  that  he  was  the  father  of  the  illegitimate 
child  of  one  Ann  Evans. 

2.  The  said  application  came  to  be  heard  before  Evan 
Williams  and  Owilim  Williams,  Esqrs.,  two  of  Her  Ma- 
jesty's justices  of  the  peace  for  the  county  of  Glamorgan, 
acting  for  the  said  Pontypridd  district,  and  the  said  Ann 
Evans  was  sworn  before  the  said  Evan  Williams  and 
Gwilim  Williams  to  give  evidence  in  the  matter  of  the  said 
application,  and  after  edie  was  sworn  she  save  her  evidence 
in  chief  in  such  matter,  and  was  afterwaros  cross-ezamined 
bv  me  on  behalf  of  the  said  William  Jeffreys,  and  she  was 
afterveards  re-examined  by  the  attorney  acting  for  her,  all 
such  evidence  being  friven  by  her  before  the  said  Evan  Wil- 
liams and  Gwilim  Williams  only.  Mr.  William  Perkins, 
one  of  the  justices  who  that  day  afterwards,  together  with 
the  said  Evan  Williams  made  such  order,  was  not  present 
when  the  said  Ann  Evans  was  so  sworn  in  the  said  matter 
to  give  evidence,  nor  was  he  at  the  time  in  the  building  of 
the  said  court  house,  but  was,  as  I  believe,  at  the  time 
attending  the  board  of  guardians  at  the  union  workhouse, 
in  a  separate  and  detached  building,  and  acting  thereof  as 
chairman,  when  the  said  Ann  Evans  was  so  sworn,  and 
when  she  so  gave  her  evidence. 

3.  After  the  said  Ann  Evans,  the  said  applicant  was  so 
examined,  her  mother,  who  is  also  called  Ann  Evans,  and 
one  Mary  John,  were  separately  csJled  as  witnesses  on  be* 
half  of  the  said  applicant,  in  the  ssid  matter,  and  were 
severally  sworn,  and  afterwards  thereupon  examined  in 
support  of  such  application.  They  were  so  sworn  and  ex- 
amined in  the  presence  of  l^e  said  Evan  WUliams  and 
Gwilim  Williams,  the  only  magistrates  at  the  time  present; 
and  I  SHv  that  the  said  William  Perkins  was  not  present 
during  tne  time  when  the  said  Ann  Evans,  the  mother  of 
the  applicant,  and  Mary  John  was  so  sworn,  nor  during  the 
time  wlien  they  so  vave  their  evidence  in  the  said  matter. 

4.  After  the  said  Mary  John  had  given  her  evidence,  the 
said  WiUJam  Perkins  came  into  court,  and  took  his  seat  on 
the  bench,  and  while  he  and  the  said  Evan  WilUams  and 
Gwilim  Williams  were  present,  two  other  witnesses  namely, 
Thomas  Thomas  and  William  Morris  were  called  for  the 
said  applicant,  and  were  sworn  uid  gave  their  evidence  in 
the  said  matter,  before  the  sud  Evan  Williams  and  Gwilim 
Williams,  and  the  said  William  Perkins  being  also  present 
when  Uie  said  Thomas  Thomas  and  William  Morris  were  so 
sworn,  and  when  they  gave  their  said  evidence. 

5.  That  during  the  progress  of  the  evidence  of  the  ssid 
applicant  and  the  evidence  given  by  the  three  first  witnesses 
in  support  of  her  application,  the  uid  Gwilim  Williams 

Sointed  out  improbabilities  and  contradictions  in  their  evi« 
ence,  and  saia  that  he  would  not  make  an  order  on  such 
evidence,  and  the  said  Gwilim  Williams,  after  the  closing 
of  the  evidence  for  ttie  applicant,  again  said  that  he  was  not 
satisfied  of  the  truth  of  the  evidence  either  of  the  applicant 
or  the  witnesses,  and  that  he  would  not  make  an  order  in 
the  said  matter,  and  I  in  consequence  called  no  witnesses 
for  the  defence. 

6.  That  thereupon  some  private  consultation  took  place 
on  the  bench  between  the  said  Evan  Williams,  Gwilim 
Wflliams,  and  William  Perkins,  whereupon  the  said  Gwilim 
Williams  left  the  court. 

7.  After  the  said  Gwilim  WilUams  left  the  said  court,  the 
said  William  Perkins  pronounced  the  order  in  the  matter, 
saying  that,  after  consideration,  Uie  said  Evan  Williams 
oonoiuTBd  with  him. 

8.  The  said  applicant  and  her  mother,  the  said  Ann 
Evans,  and  the  said  Marv  John  were  not  re-sworn  in  the 
presence  of  the  said  William  Perkins,  or  did  either  of  them 
repeat  their  evidence  orally,  or  give  any  evidence  in  the  said 
matter  in  the  presence  of  the  ssid  William  Perkins  on  the 
said  5th  of  May. 

9.  I  in  no  way  sanctioned  the  order  so  made  by  the  said 
Evan  Williams  and  William  Peridns,  or  in  any  way,  directly 
or  indirectly,  assented  to  the  said  William  Perkins  Joining 
in  making  such  order  without  himself  hearing  port  of  the 
evidence,  and  without  being  present  when  the  applicant 
and  her  two  first  witnesses  were  sworn  in  the  said  matter. 

10.  £  have  recently  been  given  to  understand  that  the 
said  William  Perkins,  before  he  made  such  order,  read  the 
notes  which  the  magistrates'  derk  took  of  the  evidence  of 
the  said  applicant,  and  of  the  said  Ann  Evans,  her  mother, 
and  of  the  said  Mary  John,  but  mv  attention  was  not 
directed  to  the  fact  at  the  time,  or  that  the  said  William 
Perkins  intended  acting  in  the  matter  without  being  present 
when  the  appHcant  and  her  two  first  witnesses  were  sworn, 
and  without  hearing  their  evidence,  or  being  present  to 
obaerve  tha  mods  io  whioU  thay  gave  tbaii  •videooa. 
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Upon  showinK  cause,  the  attorney  for  the  womaD 
made  an  affidavit  showing  what  took  place  before 
the  juBtices.  The  attorney  denied  thnt  the  two 
justices  who  were  present  made  any  remark  on  the 
evidence  to  the  effect  stated  on  the  other  side.  That 
though  Mr.  Perkins  was  not  present  during  the 
taking  of  the  evidence  of  the  first  two  witnei^ses,  he 
had  on  a  previous  application  in  the  same  matter 
heard  their  evidence.  That  during  his  experience, 
when  a  magistrate  comes  into  court  during  a  case 
partly  heard,  it  was  not  usual  to  re-swear  the 
witnesRes  previously  examined,  but  the  clerk  to  the 
magistrates  reads  over  the  evidence  to  the  magis- 
trate who  has  not  heard  such  evidence  given,  and 
that  that  rule  was  acted  upon  by  the  clerk  on  the 
present  occasion  reading  aloud  to  Mr.  Perkins  the 
evidence  previously  given.  That  during  such 
reading  of  the  evidence  the  defendant's  attorney 
was  present  and  heard  such  reading,  and  that  he 
never  objected  to  such  proceeding,  either  then  or 
when  the  decision  was  pronounced. 

The  justices'  clerk  also  made  an  affidavit,  in  which 
he  said : 

That  after  the  examination  of  the  said  Ann  Evans  the 
elder,  the  said  William  Perkins  came  in  and  took  his  seat 
as  chairman  mpon  the  bench,  and  not  after  the  examination 
of  one  Mnrr  Johns,  and  that  immediately  after  the  minutes 
of  the  evidence  of  the  said  applicant  were  read  over  by 
him  to  the  said  William  Perkins,  and  loud  enough  for  the 
said  Ann  Evans  and  William  JefFreys  and  his  advocate  to 
hear  him.  That  the  said  William  Perkins  was  preseat  and 
heard  the  evidence  cf  the  said  Mary  John,  and  of  two 
other  witnesses  in  snpnort  of  the  said  application,  viz., 
Thomas  Thomas  and  wuliam  Morris.  That  after  the  eri- 
denoe  in  aupport  of  the  saidapplication  was  completed  the 
said  William  Perkins,  Evan  Williams,  and  Gwilim  Williams 
conferred  privately  together,  and  shortlv  afterwards  the 
riid  Owilim  Williams  left  the  room,  but  tjxe  deponent  was 
not  aware,  neither  did  he  believe,  that  the  said  Gwilim 
Williams  publicly  announced  his  determination  not  to  make 
an  order  upon  the  eridence  given. 

That  af  ker  the  said  Owilim  Williams  had  left  the  room, 
the  said  William  Simons  (the  defendant's  attorney) 
addressed  the  l^ench  on  behalf  of  the  said  William  Jeffrey, 
and  called  one  Samuel  Brees  as  a  witness  on  his  behalf,  but 
the  said  Samuel  Brees  did  not  appear  when  called^ut  at 
the  conclusion  of  the  case  on  behalf  of  the  said  William 
Jeffreys  the  said  Samuel  Brees  came  into  the  room,  and 
with  the  consent  of  the  said  William  Perkins  and  Evan 
Williams,  the  said  Samuel  Brees  was  called  as  a  witness  for 
the  said  WilliMu  Jeffreys,  and  sworn  and  examined  on  his 
behalf ;  and  after  hearing  Uie  evidence  of  the  said  Samuel 
Brees  on  behalf  of  the  said  William  Jeffreys,  the  said 
William  Perkins  and  Evan  Williams  made  the  order  referred 
to.  That  no  ol^eotion  was  muade  or  raised  by  the  said 
William  Jeffreys,  or  by  his  advocate  on  his  behalf,  to  the 
said  WUUam  Perkins  Joining  in  making  such  order  without 
himself  hearinir  and  being  present  when  the  said  applicant 
was  sworn  and  examined  m  the  said  matter. 

Hemy  Allen  showed  cause. — Reading  over  the 
evidence  previously  taken  to  the  magistrate  who 
came  in  late  and  took  the  place  of  the  one  who  left 
the  court,  was  equivalent  to  having  it  repeated  viud 
voce  by  the  witnesses,  especially  as  the  defendant 
was  represented  by  his  attorney.  By  the  affidavit 
of  the  magistrates'  clerk,  it  appears  that  the  de- 
fendant never  made  any  objection.  [Blackbukn,  J. 
—I  suppose  you  don't  deny  that  the  fact  of  one 
magistrate  of  the  two  having  only  heard  half  the 
case,  although  the  notes  were  read  to  him,  would, 
in  the  absence  of  estoppel  by  non-objection  on  the 
part  of  the  defendant,  vitiate  the  order?]  But  the 
defendant  appeared  by  his  attorni^y,  who  understood 
the  procedure  of  the  court,  and  made  no  objection 
Beg.  V.  Jamea  Berry,  28  L.  J.  86,  M.  C  ;  32  L.  T. 
Rep.  824 ;  in  that  case  an  irregularity  in  process  was 
waived  by  the  non-objection  of  the  defendant.  And 
where  judges  or  magistrates  are  interested  in  the 
case  to  be  tried  by  them,  any  party  who,  knowing 
of  the  objection,  does  not  take  it,  waives  it. 
f  Blackburn,  J.— It  certainly  does  seem  as  if  the 
defendant  assented  here.] 

The  Court  then  called  on 

T.  S.  Ptitehard,  in  support  of  the  nile.'The 


affidavits  amount  only  to  this,  that  the  ordinary 
practice  of  the  court  was  followed.  [Black- 
burn, J.— Mr.  Perkins  came  in  and  took  the 
chair,  and  afterwards  the  defendant's  attorney  saw 
Mr.  Williams  leave  the  court,  and  subsequently 
addressed  the  bench.J  Such  an  objection  to  the 
change  in  the  constitution  of  the  bench  could  not 
be  waived  by  the  parties;  the  Legislature  never 
intended  to  allow  them  to  do  so  by  any  procecdioi( 
of  theirs.  [Mbllor,  J. — ^I  quite  agree  with  you 
that  the  course  adopted  was  one  to  be  avoided.] 
Mr.  Perkins  either  should  not  have  joined  in  hearing 
the  case,  or  they  should  have  re-sworn  the  wit- 
nesses who  were  examined  before  his  entrance.  If 
that  had  been  done  no  objection  could  be  made. 
[Blackburn,  J. — But  the  defendant  having  assented 
to  what  was  done  is  bound  bv  it.  J  Suppose  the 
defendant  had  been  without  professional  assistance? 
[Blackburn,  J. — ^Then  I  should  have  required  much 
stronger  evidence  that  he  knew  the  full  effect  of 
assenting  to  the  mode  of  proceeding.]  In  bastardy 
cases  other  interests  are  involved  besides  thow  ol 
the  parties,  the  interests  of  the  child  and  the  parish. 
These  should  not  be  affected  by  the  conduct  of  as 
applicant  or  defendant  at  the  hearing. 

Blackburn,  J.— I   think    there  is  no   question 
about  this  case.    No  doubt  where  magistrates  hare 
to  decide  on  evidence  with  respect  to  a  bastardy 
order,  or  any  other  case,  it  is  their  duty  to  hear  the 
evidence,  and  if  they  have  decided  without  hearing 
it  an  objection  to  their  order  may,  on  that  grooni^ 
be  sustained.    Now  the  question  is,   wliether  the 
party  appealing  can  take  the  objection  before  qjl 
It  appears  that  two  magistrates  were  sitting  on  the 
bench    when   the    case  began.     The    complainant 
was  sworn,  and  one  or  more  witnesses  also  heard. 
Then  Mr.  Perkins  entered  the  court.    It  seems  tbitt 
he  was  accustomed  to  preside  there,  and  when  he 
came  in  he  took  his  seat  as  chairman.    The  notes 
then  already  taken  were  read  over  to  htm  openlj 
and  nloud,  so  as  to  he  heard.    The  right  course 
would  have  been  either  for  Mr.  Perkins  not  to  bare 
taken  part  in  the  proceedings,  or,  if  he  had  done  so, 
that  the  witnesses  already  sworn  should  have  been 
re-sworn.    Now  I  have  no  doubt  in  my  mind  that 
if  the  appellant  had  said  in  express  terms,  "It  if 
nothing  of  any  consequence,  and  I  quite  consent 
that  Mr.  Perkins  should  have  the  notes  read  over  to 
him,"  then  he  could  not  now  take  this  objeetion. 
The  question  is,  is  he  estopped  here  ?     I  quite  agree 
that  if  a  party  Aimse//' appears  it  requires  s'^mething 
much  stronger  to  sh3w  that  he  understood  what  be 
was  assenting  to ;  but  when  he  appears  by  attorney 
the  matter  is  very  different.     Mr.   Simpson,  the 
attorney,  who  was  acquainted  with   the  mode  of 
procedure  in  that  court,  saw  Mr.  Perkins  come  in 
and  act  as  chairman,  and  he,  the  attorney,  after 
calling  a  witness  who  did  not  then  answer,  addressed 
the  court,  and  the  witness  sft(*rwards  appearing  wu 
examined.    After  all  that,  we  cannot  avoid  deciding 
that  Mr.  Simpson  did  know  that  Mr.  Perkins  was 
taking  part  in  the  case,  and  yet  took  no  objection  at 
all  to  his  so  doing.    What  the  binding  effect  of  tbii 
upon  third  persons  is,  I  don't  take  upon  myself  to 
say ;  but  I  do  think  that  when  a  person  acts  in  this 
way  his  conduct   precludes  Aim  from  afterwards 
raising  that  objection.    Consequently,  I  don't  decide 
that  this  order  is  good,  or  that  this  would  not  be  a 
good  objection  if  brought  by  third  parties;  bat 
that  this  appellant  is  precluded  from  taking  the 
objection,   and    that  therefore  the   rule  most  be 
discharged. 

Mellor,  J. — ^I  am  entirely  of  the  same  opinioo. 
It  is  clear  to  my  mind  that  the  defendant  in  this 
proceeding  was  quite  able  to  waive  the  objection,  if 
taken  at  the  time,  and  the  evideooe  shows  that,  by 
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his  ad? ocate,  io  the  course  of  the  case,  he  did  waive 
it,  HDd  is  DOW  precluded  Irom  setting  it  up.  I  the 
less  regret  coining  to  this  conclusion,  because  I 
cannot  help  thinking  he  allowed  the  year  to  elapse 
with  a  view  to  getting  a  judgment  of  this  court  for 
quashing  the  order,  when  the  time  would  have  gone 
bj  for  obtaining  another.  I  think,  therefore,  this 
rule  must  be  discharged. 

LuBH,  J.  concurred. 

Bule  duchargtd. 
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Reported  bj  Douglas  Kui06ft>BD.  Esq.,  B«rrlster-at-Law. 


FA.  18  and  April  4, 1870. 

(Before  the  Lord  Chaxobllor  (HatherleyX.  Lord 
CHBLMgFORD,  and  Lord  Colonsat.) 

Reo.  Ton  the  prosecution  of  the  Mayor,  &c., 
of  Southampton)  app.  v.  The  Comhissioners 
OF  THE  Port  akd  Harbour  of  Southampton 
(respfc) 

MoMdamuB — VaUdittf  of,  ordering  legal  proceedinga — 
CommUsionere  of  Port  of  Souihampton^Local  Acts 
— Consiruetion^**  Income,** 

Eddy  (reverting  a  judgment  of  the  Qmrt  of  Exchequer 
Chamber') : 

Firtty  that  a  writ  of  mandamus  commanding  the  reepori' 
dentM  to  **  take  the  neceaaaryand  legal  measurea  and  pro- 
eeedinga  for  obtaining  and  recovering  payment "  of 
certain  auma  of  maneg^  and  to  pay  over  a  portion 
to  the  appeUantaj  waa  valid  $  the  worda  aamittinp 
the  oonatruction  that  the  reapondenta  were  merebf 
ordered  to  take  the  proper  atepa  for  obtaining  pc^pnent^ 
but  were  not  abaolute^  commanded  to  bring  an  action. 

It  is  not  neceaaary  in  auch  a  writ  to  offer  an  indemnity, 
or  to  point  out  the  nature  of  the  proceedinga  to  oe 
taken, 

Seeondhfy  that,  according  to  the  oonatruction  of  the  Acta 
of  Parliament  relating  to  the  port  and  docka  of  South- 
ampton respectively f  the  ^^  income**  of  the  Commia- 
miaaionera,  ariaing  from  reUea,  dutiea,  and  paymenta 
in  retpect  ofgoom,  warea,  and  merchandiaej  referred 
to  in  G  WilL  4,  c.  xxix,,  aecL  124,  waa  to  be 
taken  to  be  induaiwe  of  the  one-fifih  ahare  payable  to 
the  corporation  oj  Southampton  out  of  the  aame  ratea 
and  dutiea ;  the  word  "  income^  there  meaning  the 
total  amount  of  the  ratea  and  dutiea  receivable  by  the 
commiationera,  without  regard  to  any  ouigoinga  to 
which  it  might  be  aubject. 

This  was  a  proeeding  in  error  on  a  judgment  of 
the  Exchequer  Chamber,  the  facts  being  shortly 
these: 

A  writ  of  mandanoie  was  issued  addressed  to  the 
respondents  reciting  various  local  Acts  of  Parlia- 
ment'which  are  set  out  in  the  judgments  poat,  by 
the  effect  of  which  certain  port  dues  were  to  be  paid 
to  the  Commissioners  of  the  Port  of  Southampton,  and 
the  proceeds  to  be  applied,  first,  in  paying  one-fifth 
to  the  corporation  of  Southampton,  and  the  residue 
in  keeping  the  docks,  &c.,  of  the  Harbour  in  repair. 
The  writ  then  recited  tliat  by  certain  other  Acts  of 
Parliament  the  Southampton  Dock  Company  was 
incorporated  and  empowered  to  build  docks  and 
levy  harbour  dues,  and  it  was  enacted  that  the 
company  should  in  each  year  after  the  docks  were 
opened,  pay  such  a  sum  to  the  commissioners  as 
ihould  make  up  any  deficiency,  consequent  on  the 
opening  of  the  docks,  below  lOOOl  in  their  receipts 
of  dues  under  the  former  Acts ;  that  the  docks  had 
been  opened,  and  that  a  deficiency  below  1000/.  had 
oocarred  in  each  of  Uie  twelve  years  enduing,  making 
in  the  whole  3710iL ;  that  no  part  of  such  deficiency 
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had  been  paid  in  any  year  by,  or  been  demanded  of, 
the  company  by  the  commissioners  for  the  time 
being,  and  that  they  had  not  paid  any  part  of  the 
one- fifth  to  the  corporation.  The  writ  then  com- 
manded the  respondents  (the  present  commis- 
sioners) to  take  the  <*  necessary  and  legal  measures 
and  proceedings  for  obtaining  and  recovering  pay- 
ment from  the  dock  company  of  the  said  deficiency," 
and  to  pay  over  one-fifth  to  the  prosecutors  (the 
corporation). 

To  this  mandumua  a  return  was  made,  and  on  a 
demurrer  to  the  return,  the  Court  of  Queen's 
Bench  (Crompton  and  Blackburn,  J  J.,  Cockburn, 
C.J.,  dissenting),  held  that  the  mandatory  part  of 
the  writ  was  not  too  large,  as  it  did  not  necessarily 
import  that  the  respondents  were  to  commence 
litigation  with  the  dock  company,  which  might  be 
unreasonable  without  an  indemnity  from  the  pro- 
secutors (80  L.  J.  244  Q.  B. ;  1  B.  &  S.  5). 

The  Court  of  Exchequer  Chamber  (Erie,  C.J., 
Pollock,  C.B.,  Willes  and  Keating,  JJ.,  and  Chan- 
nell  and  Pigott  BB.),  unanimously  reversed  the 
above  decision,  on  a  ground  not  taken  before  the 
court  below,  viz.,  that  the  Acts  of  Parliament  did 
not  give  the  prosecutors  any  right  to  one-fifth  of 
the  deficiency,  to  be  made  up  by  the  dock  company 
referred  to  in  the  writ  (6  B.  ft  S.  825.) 

On  this  judgment  writ  of  error  was  brought. 

The  following  judges  were  present  at  the  hearing : 
Bramwell  and  Cieasby,  BB.,  Blackburn,  Keating, 
Mellor,  and  Brett,  JJ. 

Sir  J.  B.  Karalake,  Q.C.,  and  Archibald,  for  the 
appellants. 

Joaeph  Brown,  Q.  C,  Melliah,  Q.  C,  and  Murphy, 
for  the  respondents. 

The  following  questions  were  then  put  to  the 
judges  .••— 

First,  whether  the  writ  of  mandamua  in  this  case  is 
good  and  sufficient? 

Secondly,  whether,  according  to  the  construction 
of  the  Acts  of  Parliament  relating  to  the  port  and 
docks  at  Southampton  respectively,  the  income  of  the 
commissioners,  arising  from  rates,  duties,  and  pay- 
ments in  respect  of  goods,  wares,  and  merchandise, 
referred  to  in  the  124th  section  of  the  Act  of  6 
Will.  4,  c.  29,  is  to  be  taken  as  inclusive  or  exclu- 
sive of  the  one-fifth  share  payable  to  the  corpora- 
tion of  Southampton  out  of  the  same  rates  and 
duties  ? 

Feb,  18. — Clbabbt,  B.— My  Lords,  in  this  case  a 
mandamua  issued,  tested  the  ISth  Jan.  1860,  and 
commanding  the  defendants  to  take  the  necessary 
and  legal  measures  and  proceedings  for  obtaining 
and  recovering  payment  from  the  Southampton 
Dock  Company  of  the  sum  of  SliOL  7a,,  and  to  pay 
over  one-fifth  part  thereof,  with  certain  exceptions, 
to  the  prosecutors.  This  sum  of  8710/.  7s.  is  the 
aggregate  of  the  yearly  deficiencies  between  the 
income  of  the  commissioners  derived  from  tolls  on 
goods  and  merchandise  and  the  sum  of  1000/.  for 
the  year  1847  and  the  eleven  following  years.  The 
prosecutors  allege  the  defendants  were  entitled  to 
receive  from  the  Southampton  Dock  Company  the 
deficiency  of  each  year,  and  ought  to  have  paid 
one-fifth  part  to  them.  By  the  return  to  the  man- 
damua the  defendants  allege  (among  other  things) 
that  for  the  year  1847,  and  eleven  following  years, 
the  amount  received  by  them  for  duties  on  goods 
and  merchandise,  and  for  tonnage  and  boomage  on 
ships,  had  much  exceeded  1000^,  and  that  they  had 
regularly  accounted  to  the  prosecutors  for  the  one- 
fifth  which  they  had  accepted  as  the  whole  com- 
pensation to  which  they  were  entitled,  and  did  not 
until  Aug.  1859  make  any  further  claim.  The 
return  also  set  out  a  resolution  of  the  mayor,  alder- 
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men,  and  council  of  the  borough  of  Southampton, 
dated  9th  March  1859,  to  the  effect  that  no  further 
application  should  be  made  to  the  dock  company. 
To  this  return  the  prosecutors  demurred,  and  there 
was  a  joinder  in  demurrer.  There  were  other 
pleadings  and  further  demurrers,  but  it  is  unneces- 
sary to  advert  to  them,  particularly  as  the  questions 
are  sufficiently  raised  by  the  demurrer  to  the 
return.  This  demurrer  was  heard  before  the 
Court  of  Queen's  Bench  in  April  1861.  The 
argument  was  not  upon  the  validity  of  the 
return,  but  upon  the  form  and  legality  of  the  writ. 
Upon  that  question  there  was  a  difference  of  opinion. 
The  Lord  Chief  Justice  thought  the  writ  bad  as 
commanding  too  much.  The  two  other  judges, 
Crompton  and  Blackburn,  JJ.,  thought  the  writ 
good.  The  result  was  that  judgment  was  given  for 
the  prosecutors  on  the  demurrer.  Afterwards,  the 
issues  in  fact  having  been  tried  and  judgment  given 
for  the  prosecutors,  the  whole  record  came  l^fore 
the  Court  of  Exchequer  Chamber,  and  that  court, 
composed  of  six  judges,  unanimously  reversed  the 
judgment  of  the  Queen's  Bench.  They  did  so  upon 
a  ground  which  does  not  appear  to  have  been  much 
considered  in  the  court  below,  viz.,  that  the  Acts  of 
Parliament  did  not  confer  upon  the  prosecutors  any 
right  to  one^fifth  of  the  deficiencies  to  be  made  up 
by  the  dock  company  which  are  referred  to  in  the 
writ.  Being  clearly  of  this  opinion,  the  court  did 
not  advert  to  any  of  the  objections  which  had  been 
urged  against  the  form  of  the  writ,  so  that  no 
assistance  can  be  derived  from  the  opinions  of  the 
judges  composing  that  court  upon  this  part  of  the 
case.  Upon  this  judgment  of  reversal  error  has 
been  brought  into  your  Lordships*  House,  and  after 
full  argument  two  questions  were  proposed  by  your 
Lordships  to  the  judges.  In  considering  these 
questions,  the  first  thing  to  be  ascertained  is,  what 
is  the  precise  effect  of  the  first  statute,  namely,  that 
of  43  Greo.  8,  c.  21,  which  established  the  commis- 
sioners of  the  port  of  Southampton,  as  to  the  rights 
conferred  upon  the  prosecutors.  It  entirely  abolishes 
certain  dues  to  which  the  corporation  of  South- 
ampton had  been  up  to  that  time  entitled,  and 
enacts  that  there  shall  be  paid  to  the  defendants 
certain  rates  for  goods  exported  from  or  imported 
into  the  port  of  Southampton,  and  also  certain  ton- 
nage and  boomage  dues  for  all  vessels  using  the 
port ;  and  afterwards  by  sect.  19  enacts  that  by 
way  of  compensation  to  the  corporation  for  the  loss 
of  the  duties  abolished  the  commissioners  shall 
pay  to  the  corporation  one-fifth  part  of  the  net 
amount  of  the  duties  received,  and  also  of 
forfeitures  recovered  in  each  year.  By  certain 
sections  of  the  Act  (ss.  40  to  53)  various  penalties 
and  forfeitures  are  enforced,  and  the  corporation 
are  to  receive  one-fifth  of  these  as  well  as  of  the 
duties.  This  may  either  be  regarded  as  giving  the 
corporation  a  share  in  the  duties  and  forfeitures 
themselves,  and  making  the  commissioners  their 
trustees  for  their  share,  or  as  entitling  the  corpora- 
tion to  receive  yearly  from  the  commissioners  a 
payment  varying  as  interest  or  preferential  divi- 
dend might  do  with  revenue,  aLd  equal  in  this 
particular  case  to  the  one-fifth  mentiontd.  It 
would  make  a  considerable  difference  which  was 
the  correct  view ;  because,  if  the  corporation  could 
be  regarded  as  entitled  to  a  share  of  the  duties 
themselves,  then  under  whatever  form  compensation 
was  given  for  the  loss  or  diminution  of  these  duties 
the  corporation  would  be  entitled  to  their  share, 
whereas  if  they  were  only  entitled  to  a  payment 
measured  by  what  the  duties  yielded,  then  the 
diminution  of  the  duties,  however  caused,  would 
cause  a  corresponding  diminution  of  the  payment, 
and  the  corporation  would  be  the  losers,  unless 
compensation  was  given  by  the  Legislature  for  the 
diminution.    Sects.  17, 19,  and  20  are  those  which 


bear  upon  this  question.  Sect.  19  directs  the  com- 
missioners to  apply  the  moneys  received  for  datiei 
and  forfeitures,  after  deducting  the  expense  of 
collecting  and  recovering  the  same,  in  the  first 
places  in  payment  of  one-fifth  part  to  the  corpora- 
tion :l^  iliuir  compensation,  and  afterwards  in  mam- 
taining  the  works.  It  might  appear  from  this  that 
the  commissioners  had  received  one-fifth  for  the 
corporation,  and  to  give  the  latter  an  interest  in 
the  duties,  &c.,  to  that  extent ;  but  the  language  is 
rather  against  this,  because  the  commissioners  are 
to  apply  the  receipts  (other  than  and  except  the 
expenses)  in  the  manner  indicated.  And  sect  20, 
which  directs  the  treasurer  to  pay  to  the'corporation 
such  half-yearly  payment  as  shall  become  doe  to 
them  in  manner  aforesaid  on  the  half-yearly  settle- 
ment of  the  accounts  of  such  receipts  of  duties  and 
forfeitures  as  aforesaid,  shows  that  they  were  en- 
titled, not  to  a  share  of  the  duties  as  collected,  but 
to  a  varying  annuity,  payable  half-yearly  ;  and  the 
end  of  that  clause  leads  strongly  to  that  conclusion, 
because  it  enacts  that  the  payment  so  made  by  tiie 
treasurer  shall  be  treated  in  his  account  as  a  legal 
disbursement  under  the  Act.  This  shows  that  the 
payment  to  the  corporation  is  one  of  the  expenses 
of  the  commissioners,  and  special  provision  is  made 
for  ensuring  the  regular  payment.  The  17th  section 
also  shows  almost  conclusively  that  the  right  of  the 
corporation  is  not  to  a  share  of  the  duties,  became 
by  that  section  the  commissioners  have  the  power 
of  reducing  the  duties ;  but  if  they  do  so,  the  cor- 
poration are  to  receive,  not  a  fifth  of  the  actual 
duties,  but  a  sum  equal  to  one-fifth  of  the  duties 
of  the  previous  year.  This  view  of  the  case  was 
strongly  pressed  in  argument  by  one  of  the  learned 
counsel  for  the  defendants  at  the  bar,  and  it  appears 
to  me  to  be  the  correct  view.  The  effect  of  the 
statute,  therefore,  is  to  make  the  various  duties, 
viz.,  the  duties  on  goods,  and  the  tonnage  and 
boomage  on  ships,  and  the  forfeitures,  form  the 
income  of  the  commissioners,  and  the  expenses  to 
be  paid  out  of  it  are  the  annuity  to  the  corporation 
(which  may  be  regarded  as  the  purchase-money  for 
their  original  right),  and  what  is  required  for  the 
proper  maintenance  of  the  various  works  and  in- 
terest on  loan.  In  some  sense  the  four-fifths  may 
be  regarded  as  the  income  of  the  commissioners, 
but  speaking  correctly  it  is  not  so  any  more  than 
the  one-fifth.  The  four-fifths  must  be  exp  nded 
in  a  particular  way,  as  well  as  the  one  fifth.  I  will 
only  add  upon  this  part  of  the  case,  that  the  right 
to  receive  a  dividend  or  share  of  the  net  income 
derived  from  a  particular  source  does  not  of  itself 
confer  any  legal  or  equitable  interest  in  the  source 
from  which  the  income  is  derived.  This  has  been 
decided  as  regards  land  in  cases  arising  under  the 
Mortmain  Acts  QAlyers  v.  Perigal,  11  C.  B.  90; 
Edwards  v.  Bali,  6  De  G.  M.  &  G.  74),  and  in 
cases  involving  the  right  of  voting  for  counties 
(^Bennett  v.  Blaine,  9  L.  T.  Rep.  N.  S.  506 ;  33  L.  J. 
63  C.  P. ;  Freeman  v.  Gainsford,  11  L.  T.  R^.  N.  & 
675;  34  L.  J.  95,  C.  P.).  I  beg  to  refer  to  what 
Mr.  Justice  Williams  says  in  the  first  of  these 
cases:  *'The  principle  established  is,  that  under 
such  a  deed  of  arrangement  a  shareholder  has  do 
direct  interest  in  the  tolls,  rates,  or  other  income  of 
the  company,  or  in  the  land,  plant,  machinery,  or 
other  property  held  by  the  company,  but  oi^y  a 
right  to  share  in  the  profits  when  realised.**  And 
afterwards,  **  no  shareholder  has  any  interest,  either 
at  law  or  in  equity,  in  any  particular  portions 
of  the  income,  but  only  in  his  share  of  the 
profits."  In  the  present  case  the  utmost  right 
of  the  prosecutors  is  to  a  proportion  of  the 
net  amount  of  all  the  duties  and  forfeitures,  after 
deducting  expenses.  This  does  not  confer  any 
interest,  legal  or  equitable,  in  any  particular  duties ; 
those,  for  instance,  on  goods,  wMdi  form  the 
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rate  subject  of  aubseqaent  legitlation,  bat  only  a 
right  to  receive  a  part  of  the  Det  iDcome  derived 
from  the  whole.  The  above  decisions  have 
been  adverted  to  as  having 'some  bearing  upon 
the  particular  interest  of  the  prosecutors  in  the 
present  case,  but  their  correctness,  if  questioned  by 
your  Lordships,  is  not  at  all  essential  to  the  present 
conclnsion,  which  is  founded  upon  the  particular 
language  of  the  17th,  19th,  and  20th  sections  of 
the  Act,  showing  that  the  prosecutors  are  not  to 
have  a  share  of  the  duties,  &c.,  but  an  annuity 
pay;ibie  half  yearly,  regulated  in  general  by  the 
amount  of  the  duties  of  the  current  year,  but  in 
some  case  by  those  of  the  previous  year.  If  this 
be  the  proper  construction  of  the  stnt.  48  Geo.  8, 
constituting  the  commissioners,  the  construction  of 
the  6  Will.  4,  c.  29,  presents  less  difficulty.  At 
that  time,  another  great  public  work  was  to  be 
expected,  by  providing  docks  for  the  t  own  of 
Southampton,  and  this  was  to  be  done  by  a  com- 
pnny,  who  applied  of  course  to  Parliament  for 
powers.  Now  upon  the  complelion  and  opening  of 
t)»ese  docks  by  sect.  128  goods  would  be  landed  at 
or  shipped  from  the  docks  of  the  company,  which 
would  not  pay  the  duties  on  g^oods  to  the  com- 
missioners, and  thus  there  would  be  a  diversion  of 
traffic  from  the  quays  of  the  commissioners  to 
the  docks  of  the  company.  This  diversion  of  traffic 
would  not  in  general  form  a  necessary  subject  of 
compensation  where  private  interests  only  were 
concerned,  as  was  urged  in  argument  at  the  bar, 
but  the  maintenance  of  the  port  and  its  works  was 
a  matter  of  great  public  importance,  and  therefore 
provision  must  be  made  that  sufficient  funds 
remain  for  this  as  well  as  the.  other  necessary 
repairs  of  the  commissioners.  Accordingly  we 
have  sect.  124.  It  is  to  be  observed  that  the  docks 
caused  no  diminution  of  the  duties  on  ships  of 
tonnage  and  boomage,  but  only  of  the  duties  on 
goods  landed  and  shipped;  and  therefore,  by  the 
section  for  providing  against  any  loss  or  diminu- 
tion of  income  whidi  might  be  sustained  by  the 
commissioners,  it  is  enacted  that  the  company  shall 
pay  to  the  commissioners  such  annual  sum  as  shall 
make  the  income  of  the  commissioners  derived  from 
the  duties  on  goods  equal  to  the  average  of  the 
income  from  the  same  source  for  the  three  years 
previous  to  the  passing  of  the  Act.  I  have  before 
pointed  out  that  the  several  duties  and  forfeitures 
formed  the  income  of  the  commissioners  alone,  and 
therefore  their  income  alone  would  be  directly 
affected  by  the  diminution  of  the  duties  on  goods ; 
but  as  the  annuity  of  the  corporation  varied  with 
the  amount  of  those  duties,  they  would  indirectly 
suffer  by  the  same  diminution,  and  therefore  theirs 
was  a  case  in  which  the  Legislature  might  give 
compensation,  if  they  thought  there  was  sufficient 
ground  for  it.  There  can  be  little  deubt  that  the 
matter  was  debated  and  considered  before  the  com- 
mittees of  both  Houses,  and  in  my  opinion  the 
Legislature  has  not  given  the  corporation  any  com- 
pensation. And  there  seems  to  have  been  good 
reasons  for  their  not  doing  so.  In  the  first  {Jlace, 
the  annuity  of  the  corporation  was  in  respect  of 
what  bad  been  their  private  property,  and  injury 
to  private  property  caused  solely  by  a  diversion  of 
traffic  is  not  in  general  a  subject  for  compensation ; 
secondly,  at  the  time  of  the  passing  of  this  Act  of 
Parliament  the  annuity  was  payable  into  the 
borough  fund,  in  which  the  town  of  Southampton 
was  no  doubt  interested.  But  it  would  conduce 
more  to  the  prosperity  of  the  town  to  have  the 
various  port  duties  lowered  than  to  have  the  borough 
rate  lowered,  and  as  it  was  only  a  question  between 
two  pnbUc  funds,  the  funds  of  the  commissioners 
and  the  funds  of  the  borough,  the  preference  might 
well  be  given  to  the  former,  especially  as  in  that 
way  the  tnde  and  commerce  of  Southampton  would 


be  promoted,  which  was  the  great  object  of  all  this 
legislation.  But  there  is  another  reason  why  it  was 
unnecessary  to  compensate  the  corporation.  The 
annual  payment  which  they  had  all  along  been 
receiving  and  were  entitled  to  receive  by  virtue  of 
the  19th  section  of  43  Geo.  3  depended  upon  the 
produce  of  the  tonnage  and  boomage  of  ships  as  well 
as  the  duties  on  goods.  The  former  was  rapidly 
increasing,  and  would  probably  continue  to  increase 
more  by  the  opening  of  the  docks.  We  do  not 
know  what  the  increase  was  for  some  time,  but  it 
appears  by  the  return  to  the  numdamua  that  in  the 
year  1847  it  amounted  to  1629^  2«.  9dL,  and  in 
the  year  1858  it  had  gradually  increased  to 
2692^  13s.  id.  This  increase  is  far  greater  than 
the  diminution  of  receipts  from  duties  on  goods, 
80  that  the  corporation  have  received,  and 
it  was  to  be  expected  they  would  receive, 
in  the  increase  of  the  one,  a  full  compensation  for 
the  decrease  of  the  other.  And  the  Act  of  Parlia^ 
ment,  though  it  gave  them  no  ^compensation,  yet 
secured  to  them  this  advantage,  for,  by  the  182nd 
section  all  the  rights  of  the  corporation  are  secured  ; 
and  in  my  opinion  this  section  was  the  result  of  the 
discussion  which  must  have  taken  place  on  the 
subject,  and  it  contains  all  which  the  Legislature 
intended  in  their  favour.  I  have  before  pointed  out 
what  I  consider  those  rights  to  be,  namely,  an 
annual  payment  to  an  extent  equal  to  one-fifth  of 
the  duties  acd  forfeitures  received  by  the  com- 
missioners. I  have  not  found  anything  in  the  Acts 
of  Parliament  to  repeal  the  17th  section  of  48  Geo. 
3,  by  which,  upon  any  reduction  of  duties  by  the 
commissioners,  the  corporation  are  entitled  to  be 
paid  for  the  first  year  after  the  reduction,  upon  the 
footing  of  the  receipts  of  the  previous  year.  This 
provision,  therefore,  remains  in  force,  being 
expressly  reserved  with  all  other  rights  by  the 
182nd  section  of  6  Will.  4,  above  referred  to,  but  it 
would  be  wholly  inapplicable,  so  far  as  the  duties 
on  goods  are  concerned,  if  the  corporation  are  to 
share  in  the  amount  guaranteed  by  the  dock 
company.  And,  by  considering  section  17  of  43 
Geo.  3  in  connection  with  the  124th  section  of 
6  WiU.  4,  the  following  conclusion  appears  to  be  a 
correct  one.  The  latter  section  is  the  one  upon 
which  the  whole  question  turns,  and  there  is  a  pro- 
viso at  the  end  of  it  that  if  the  commissioners 
reduce  the  duties  the  company  are  not  bound  to 
make  up  to  the  average  the  amount  of  the* duties 
so  reduced,  but  only  the  amount  which  the  duties 
would  have  realised  if  they  had  not  been  reduced, 
so  that  if  the  average  was  1000^ — and  the  duties 
would  have  amount^  to  that  sum  if  not  reduced, 
but  in  consequence  of  a  reduction  they  only 
amounted  to  750/L,  the  company  would  have  nothing 
to  pay  to  the  commissioners,  but  still  the  commis- 
sioners would  have  to  pay  the  corporation  the  one- 
fifth  of  the  previous  year,  namely,  200L  This  shows 
that  what  the  commissioners  have  to  pay  to  the 
oorporation  depends  not  upon  what  they  get  from 
the  company  but  upon  the  amount  of  duties,  and 
the  corporation  get  their  payment  whether  the  com- 
missioners get  it  from  the  company  or  not. 
The  Act  of  6  &  7  Vict.  c.  65  makes  it  the 
duty  of  the  dock  company  to  make  up  the 
income  of  the  commissioners  derived  from  the 
duties  on  goods,  not  to  any  average  of  previous  years, 
but  to  IWiOL  a  year,  and  it  maJces  this  obligation 
independent  of  any  reduction  which  the  commis- 
sioners may  make  on  those  duties,  thereby  repealing 
the  proriso  to  sect.  124  of  6  Will.  4.  An  argument 
was  raised  by  the  learned  counsel  for  the  corpora- 
tion upon  this,  viz.,  that  the  commissioners  might 
reduce  the  tolls  to  nothing,  and  then,  unless  the 
corporation  was  entitled  to  a  fifth  of  the  1000/., 
they  would  get  nothintr.  This  argument  is  no  doubt 
entitled  to  some  consideration ;  and  if  the  effect  of 
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holding  that  the  corporation  was  not  entitled  to  a 
share  of  the  1000/.  would  be  really  to  leave  it  to  the 
option  of  the  commissioners  whether  they  should 
get  j^njthing  or  not  I  should  hesitate  in  so  holding. 
But  it  may  be  said  in  answer,  first,  that  it  is  im- 
possible to  hold  that  the  corporation  are  entitled  to 
a  sharo  of  the  1000/.  under  the  6  &  7  Vict.,  unless 
th^  were  also  entitled  to  a  share  of  the  compensa- 
tion, making  up  the  average  under  the  6  WilL  4, 
and  the  argument  in  question  does  not  apply  to  the 
earlier  statute,  because  by  the  proviso  to  the  124th 
section  the  commissioners  by  reducing  the  duties 
reduce  also  the  compensation.    But  in  reality  the 
argument  is  of  no  weight,  beca^se  it  only  applies  to 
the  duties  on  goods,  which  is  a  small  part  of  the 
income  of  the  commissioners.     It  appears  by  the 
return  to  the  mandamus  that  in  the  year  ending 
March  1858  the   duties   on   goods   amounted    to 
598/.  2s.  8</.,  whereas  the  tonnage  and  boomage  duties 
amounted  to  2692/.  13«.  4</.,  and  this  latter  amount 
is  wholly  independent  of  the  1000/.  compensation, 
and  the  corporation  have  of  course  always  received 
an  amount  equal  to  one-fifth  of  the  latter  duties. 
The  argument,  therefore,  which  is  only  directed  to 
the  inconvenience  and  supposed  injustice  of   the 
conclusion,  fails  altogether.    It  must  also  be  borne 
in  mind  that  so  far  as  any  property  of  the  corpora- 
tion was  taken  they  were  entitled  to  compensation, 
and  very  special  clauses  are  introduced  into  the  Act 
of  Parliament  for  compensating  the  corporation  for 
any  property  of  theirs,  which  was  taken  (see  21st 
and  following  sections),  and  by  sect  26  they  are  to 
be  entitled  to  nominate  one  of  the  council  to  be  a 
director  in  the  dock  company.    This  proves  that 
they  were  before  Parliament  when  the  Act  was 
passed.      I    think    these   clauses    were   doubtless 
inserted  at  their  instance,  and  I  cannot  help  think- 
ing that  if  they  were  intended  to  derive  any  benefit 
under  the  124th  sec^on  they  would  have  taken 
care    to    be    named    in    it    or   to    have    it    more 
distinctly  appear.    It  is,  I  think,  a  strong  confir- 
mation of  the  argument  Against  the  corporation 
having  any  interest  in  the  compensation  for  defi- 
ciency under  1000/.  that  the  commissioners  have  in 
their  hands  such  means  of  diminishing  or  increasing 
that  deficiency.    For  example,  the  yearly  exigencies 
of  the  commissioners  may  be  taken,  for  the  sake  of 
illustration,  to  have  been  in  round  numbers  3000/.  (It 
appears  that  for  the  three  last  years  given  they  were 
something  over  that  sum.)    This  had  to  be  raised 
by  duties  on  goods,  and  by  duties  on  tonnage.    But 
the  commiesioners  can,  within  certain  limits,  raise 
or  diminish  these  duties.    They  have  therefore  only 
to  raise  the  duties  on  goods,  and  the  amount  derived 
from  them  would  approach  or  reach  1000/.,  and  the 
'duties  on  tonnage  would  be  correspondingly  re- 
duced.   The   effect  would    thus  be   certainly   to 
reduce  the  payment  from  the  docks  to  the  commis- 
sioners, and  perhaps  to  a  trifie  or  to  nothing,  and 
the  one-fifth  said  to  belong  to  the  corporation  would 
go  in  the  same  way.    Of  course*  if  it  be  assumed 
that  the  duties  are  always  at  this  maximum  rate, 
then  as  long  as  the  exigencies  of  the  commissioners 
required  this  to  continue,  the  argument  would  not 
apply.     But  the  Act  which  entitles  the  commis- 
sioners to  have  the  duties  on  goods  made  up  by  the 
dock  company  to  lOOdl  was  passed  in  the  year 
1843,  and  the  same  clause  which  does  this  (sect.  53) 
expressly  authorises  the  commissioners  to  reduce  or 
VU7  the  duties  on  goods,  and  they  are  still  to  have 
the  amount  made  up  to  1000/,    The  reduction  of 
these  tolls  on  goods  is  therefore  contemplated,  and  it 
appears  that  in  the  year  1849,  and  previous  years, 
the  duties  on  goods  amounted  to  nearly  1000/.,  and 
the  following  year  they  amounted  to  about  600/1 
It  does  not  appear  reasonable  to  infer,  unless  the 
inference  be  a  necessary  one  from  the  other  facts, 
the  corporation  had  any  interest  in  a  fund  over 


which  the  oonmiissioners  had  such  complete  con- 
troL    The  same  remark  does  not  apply  to  the  sub- 
stantial fund  to  which  the  corporation  looked  for 
their   compensation    under     the    43    Geo.   3,   c. 
21,    because    the    commissioners    must  regnlarij 
raise    by    tolls    a   large    sum    sufllcient   to    pay 
the    expenses    of    the    works,    interest   of   loan, 
and  the  yearly  payment  to  the  corporation.    Tbej 
cannot  reduce  the  tolls  so  as  to  affect  this  amount, 
and  to  one-fifth  of  it  the  corporation  are  entitled. 
For  the  reasons  above  given  the  proper  conclusion 
derived  from  the  consideration  of  all  the  Acts  and 
the  subject-matter  is  that  the  corporation  are  entitled 
to  receive  what  they  have  received,  viz.,  an  amount 
equal  to  one-fifth  of  all  the  duties  and  forfeitures, 
and  have  no  claim  under  the  124th  section.    And 
this  is  the  conclusion  adopted  by  the  unanimous 
judgment  of  the  Exchequer  Chamber.    This  vas 
what  may  be  called  the  contemporaneous  exposition 
of  the  statute,  acted  on  for  many  years  (a  matter 
not  to  be  lost  sight  of),  and  the  attempt  to  give  a 
different  effect  to  the  words  seems  to  have  b^n  an 
afterthought ;    and  the  consequence  might  be,  that 
if  the  commissioners  were  now  to  recover  from  the 
company  the  whole  of  the  yearly  deficiencies  of  the 
duties  on  goods,  and  pay  over  the  one- fifth  to  the 
corporation,  the  corporation  might  really,  to  the 
extent  of  that  one-fifth,  be  paid  twice  over.    For, 
supposing  the  commissioners  have  raised  by  tolls  all 
the  money  which  has  been  required  for  the  purposes 
of  their  Acts,  then,  if  they  had  received  from  the 
dock  company  the  yearly  deficiencies  they  would 
have  been  bound  to  reduce  the  duties  to  the  same 
extent,  and  the  corporation  would  have  thus  received 
the  one-fifth  of  the  reduced  duties  only,  except  in 
the  first  year  of  the  reduction,  when  by  the  express 
terms  of  the  17th  section  of  the  first  statute  they 
would  have  been  entitled  to  be  paid  upon  the  scale 
of  the  previous  year.    They  have,  as  the  case  stands, 
been  paid  all  along  the  one-fifth  of  the  full  duties, 
because  the  commissioners  have  not  claimed  the 
deficiency  from  the  company,  and  therefore  have  not 
reduced  the  duties.     As  the  result  of   what  has 
been  said,  I  humbly  give  my  opinion,  in  answer  to 
the  second  question  put  to  the  judges  (which  is  the 
more  important  one),  that  the  income  of  the  com- 
missioners, referred  to  in  the  1 24th  section,  is  their 
income  derived  from  the  duties,  wholly  independent 
of  any  payment  which  they  are  bound  to  make  to 
the  corporation.    Thinking'  that  the  corporation  are 
not  entitled  to  any  share  in  those  particular  duties, 
I  am  unable  to  answer  the  questions  more  directlj. 
With  regard  to  the  first  question,  viz.,  the  validity 
and  sufficiency  of  the  mcmdcnnus,  of  course  if  the 
view  which  I  have  taken  be  correct  the  corporation 
have  no  share  in  the  1000/^  compensation,  and  there 
exists  no  legal  duty  to  pay  over  the  one-fifth  to 
them,  and  the  foundation  for  the  mandamus  ftilB. 
But  supposing  that  the  prosecutors  are  entitled  to 
one-fifth  of  the  compensation,  it  rather  appears  to  me 
that  as,  under  the  124th  section,  the  commissioners 
have  the  legal  title  to  the  whole,  they  are  at  most 
only  trustees  for  the  corporation  as  to  the  one-fifth, 
and  the  neglect  of  the  commissioners  to  make  this 
fund  available  would  be  a  breach  of  trust  so  far  as 
the  interest  of  the  prosecutors  was  concerned,  but 
this  would  not  entitle  the  prosecutors  to  a  mandaiMs 
in  a  court  of  law,  and  as  the  Lord  Chief  Justice  of 
the  Queen's  Bench  pointed  out,  if  recourse  was  had 
to  a  court  of  equity,  whatever  action  was  nec^'ssaiy 
for  the  benefit  of  the  prosecutors  would  be  directed 
upon  proper  terms.    But  the  objection  which  presses 
upon  my  mind  as  to  this  part  of  the  case,  and  to 
which  no  answer  whatever,  that  I  am  aware  of,  has 
been  given,  is  this :    What  right  can  the  prosecu- 
tors have,  after  the  defendants  have  adjusted  their 
accounts  for  eleven  years  upon  a  certain  footing, 
and  regulated  their  tolls  accordingly,  to  compel 
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them  to  call  in  the  arrears  of  the  four-fifths,  which 
they  saj  the  commissioners  themselves  are  entitled 
to,  for  all  this  period,  and  carry  it  to  the  account  of 
one  year?    Whatever  right  the  prosecutors  may 
have  to  make  the  commissioners  responsible  for  the 
one-flfth,  I  cannot  see  bow  they  can  claim  to  regu- 
late the  conduct  of  the  commissioners  as  to  the 
four-fifths.     Without  entering  more  fully  into  this 
ground  of  objection  to  the  mandcanus,  which  it  is  not 
in  my  view  necessary  to  decide,  it  certainly  appears 
to  me  if  it  should  be  considered  that  the  prosecu- 
tors have  any  equitable  interest  in  the  compensa- 
tion for  diminished  duties  that  such  a  mandamus  as 
the  present  is  not  warranted  as  the  proper  course 
for  enforcing  it.    The  only  remaining  question  is  as 
to  the  particular  language  of  the  mandamus  in  com- 
manding the  defendants  to  take  the  necessary  legal 
measures  and  proceedings  for  recovering  payment 
of  the  sum  of  3710/L    Upon  this  question  there  was 
a  difference  of  opinion  in   the  Court  of  Queen's 
Bench,  the  Lord  Chief  Justice  being  against  the 
mnnaamuSf  and  Crampton  and  Blackburn,  J  J.  in 
favour  of  it.     If   I   was   now   considering   what 
would  be  the  more  correct  form  of  mcmdamus,  I 
might  give  way  to  the  Lord  Chief  Justice's  objec- 
tions to  the  general  form  of  the  present  one,  but  as 
the  Court  of  Queen's  Bench,  from  which  the  writ 
properly    issues,    has    issued    it    in    its    present 
form,    and     has     afterwards    decided    that    the 
form,    though   apparently  from    its   general    lan- 
guage commanding  too  much,  is  according  to  the 
practice  ;  and  that  any  return  might  be  made  to  it 
which  showed  that  it  had  been  complied  with,  so 
far  as  the  defendants  were  bound  to  comply  with  it. 
I  think  this  seems  rather  a  question  of  regularity 
of  procedure  than  of  law,  and  I  cannot  give  it  as 
my  opinion  that  on  this  ground  the  writ  is  bad  and 
insufficient.  In  conclusion,  and  for  the  reasons  above 
given,  I  respectfully  say,  in  answer  to  your  Lord- 
ships' fir5t  question,  that  in  my  opinion  the  mandamus 
is  bad  and  insufficient,  because  the  prosecutors  have 
not  such  a  legal  right  as  entitles  them  to  call  u[)on 
the  defendants  by  mandamus  to  demand  the  whole 
deflcienccs  from  the  company,  or  to  pay  over  the 
one-fifth  to  them  ;  but  I  do  not  think  there  is  any- 
thing in  the  mere  form  of  the  mandamus  to  vitiate 
it.    And  in  answer  to  the  second  question,  I  say 
that  in  my  opinion  the  124th  section  of  the  6  Will.  4. 
c.  29,  has  reference  to  the  income  of  the  commis- 
sioners only,  and  has  no  reference  to  the  right  of 
the  corporation  to  a  yearly  payment  under  the 
43  Geo.  3,  c.  21.    My  brother  Keating  desires  me  to 
say  that  he  concurs  in  this  judgment,  and  also  in 
the  reasons  given,  except  that  part  which  relates  to 
the  sufficiency  of  the  mandamus.     He  thinks  that  the 
question  proposed  to  the  judges  only  relates  to  the 
form  of  the  mandamus^  and  not  to  its  being  a  proper 
remedy ;  so  far  as  regards  the  form,  he  concurs  in 
what  has  been  said. 

Blackburn,  J. — My  Lords,  in  answer  to  your 
Lordships'  first  questions,  my  opinion  is  that  the 
writ  of  mandamus  is  good  and  sufficient.  And  in 
answer  to  the  second  question,  my  opinion  is  that 
the  income  of  the  commissioners  referred  to  in  the 
statute  6  Will.  4,  c.  29  (The  Southampton  Dock  Act), 
sect.  124,  is  to  be  taken  as  inclusive  of  the  one-fifth 
share  payable  to  the  corporation ;  that  is,  in  other 
words,  that  the  dock  company  were  to  make  up  the 
whole  loss  occasioned  by  the  partial  abolition  of 
the  dues  taken  away  by  sect.  123,  and  not  merely 
the  four-fifths  which  would  have  been  applicable  to 
harbour  purposes.  In  giving  my  reasons  I  will, 
with  your  Lordships'  permission,  begin  with  the 
second  question,  on  which  the  substantial  question 
as  to  the  rights  of  the  parties  depends,  before  enter- 
ing on  the  first  question,  which  is  whether  the 
proper  course  has  been  pursued  to  enforce  those 


rights.    Before  statute  43  Geo.  3,  c.  21,  the  corpo- 
ration were  owners  of  the    irart,  and    derived  a 
revenue  from  certain  petty  customs  and  other  dues. 
By  that  Act  the  management  of  the  port  was  trans- 
ferred to  commissioners,  the  dues  payable  to  the 
corporation    were    abolished,    the    commissioners 
were  empowered  to  levy  duties  on  ships  coming  into 
the  port,  and  on  goods  exported  or  imported  from 
the  port,  and  on  goods  warehoused  there,  and  some 
other  sources  of  revenue  were  created,  and  then  by 
sect.  19  it  is  enacted  that  all  the  moneys  thus  raised, 
**  other  than  so  much  thereof  as  shall  be  allowed  " 
**  for  the  charges  of  recovering  the  same,"  shall  be 
applied  "  in  &e  first  place  to  the  payment  of  one- 
fifth  part  thereof  "  to  the. corporation  as  compensa- 
tion for  the  abolition  of  the  old  duties.    In  my 
opinion  this  expressly  gave  the  corporation  a  right 
to  require  that  the  commissioners  should  pay  to 
them^  a  sum  of  money  equal  to   one-fifth  of  the 
revenue  (I  will  not  beg  the  question  by  calling  it 
income)  which  the  commissioners  received  from  the 
various  rates,  dues,  duties,  and  customs  mentioned 
in  the  Act.    And    I  think  that    by  implication, 
though  not  expressly,  it  gave  them  a  right  to  require 
that  the  commissioners  should  collect  the  revenue 
which  the  Act  enabled  them  to  raise.    This  impli- 
cation is,  I  think,  much  strengthened  by  the  express 
power  given  by  the  17th  section  to  the  commis- 
sioners to  reduce  the  rates,  with  a  provision  as  to  the 
effect  this  reduction  shall  have  on  the  payment  to 
be  made  to  the  corporation,    I  should  further  add 
that  power  is  given  by  sect.  24  to  borrow  30,000/.  on 
mortgage,  the  payment  of  which,  with  interest,  is 
charged  on  the  duties  arising  by  virtue  of  the  Act, 
subject  to  the  priority  of  payment  to  the  corpora- 
tion.   As  matters  then  stand,  it  seems  to  be  clear 
that  any  change  which  diminished  the  revenue  of 
the  coihmissioners  would  affect  the  corporation  as 
well  as  the  commissioners,  the  loss  being  borne  by 
both  bodies  in  the  proportions   of    one-fifth  and 
four-fifths ;     and    so    anything    which    increased 
the   revenue    w^ould    benefit    the    corporation    as 
well  as  the  commissioners  in  the  same  proportion. 
Whilst  matters  were  in  this  position,  a  Bill  was 
promoted  by  a  trading  company,  as  a  private  specu- 
lation, to  make  docks  in  the  port  of  Southampton. 
No  doubt  it  was  anticipated,  and  correctly  antici- 
pated, that  those  docks  would  be  of  great  public 
benefit,  but  so  it  is  in  all  cases  in  which  a  railway 
or  other  work  is  made.    The  promoters  for  their 
own  private  interest  ask  power  to  make  a  work 
suggested  to  be  for  the  public  good,  and  the  Legis- 
lature generally  in  such  cases  attach  as  a  condition 
that  they  shall  compensate  those  whose  property  is 
taken  away  under  the  authority  of  the  Legislature 
for  the  purposes  of  the  promoters.    The  Act  which 
was  obtained  by  those  promoters  is  the  6  Will.  4, 
c.  20,  which  we  have  now  to  construe.    The  works 
of  the  promoters  occupy  part  of  the  port  of  South- 
ampton, and  unless  the  Legislature  had  interfered 
the  commissioners  would  have  been  entitled,  and  as 
I  think  bound,  to  levy  duties  on  all  goods  imported 
or  exported  from  that  portion  of  the  works  which 
were  situated  in  the  port.    Fart  of  the  docks  no 
doubt  were  dug  out  of  the  solid  earth,  and  perhaps 
it  might  have  been  a  question  whether,  if  a  vessel 
sailed  through  what  was  the  old  port  of  Soulh- 
ampton  into  the  dock,  which  formerly  was  land, 
and  there  unloaded   her  cargo,   that  cargo  could 
properly    be  said    to  be   imported  into   the    port 
of    Southampton,    so    as    to    be    liable    to   duties 
payable    to    the    commissioners.      It    has     been 
suggested  that  it  could  not  be  so,  and  that  there- 
fore the  loss  of  the  commissioners  would  be  from  a 
diversion  of  the  traffic  from  the  port,  and  that  their 
position  would  be  analagous  to  that  of  the  tenant  of 
a  posting  house  suffering  from    the  diversion  of 
tri^c  occasioned  by  a  railway.    But  I  do  uot  thiuk 
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that  the  Legislature,  in  passing  the  6  Will.  4,  c.  29, 
was  likely  to  be  influenced  hy  what  seems  to  me  a 
distinction  too  subtle  to  be  very  practical,  and 
which  at  all  erents  could  only  apply  to  a  part  of 
the  works.  Then  by  sect  123  it  is  enacted,  "  that 
from  and  after  the  opening  of  the  docks  for  the 
reception  of  ships  and  goods,  all  goods,"  &c.,  which 
shall  be  landed  at  or  shipped  from  the  company's 
works  '*or  any  parts  thereof."  shall  be  exempt 
from  the  rates.  It  seems  to  me  impoasible  to  deny 
that  this  was  a  boon  conferred  on  the  dock  company, 
and  that  of  every  2O5.  which  but  for  this  enactment 
the  dock  company  would  have  had  to  pay  to  the 
commissioners  the  corporation  would  have  had  to 
receive  4s.  In  genend,  where  property  is  taken 
away  compensation  is  given  to  those  from  whom  it 
is  taken.  No  doubt  there  are  exceptional  cases,  in 
which  it  is  not  expedient  to  do  so.  The  Legislature 
might  have  thought  that  the  increase  of  the  other 
revenues  of  the  commissioners  from  the  increased 
traffic  of  the  port  would  fully  compensate  for  the 
loss  of  those  rates  on  goods  thus  taken  away,  and 
so  there  was  no  need  to  give  compensation  either  to 
the  commissioners  or  the  corporation.  But  it  is 
clear  that  they  did  not  take  this  view,  for  they  gave 
some  compensation.  They  might  have  thought 
that  it  was  inexpedient  that  a  municifjal  corpora- 
tion should  levy  any  dues  on  ships  or  goods,  and 
therefore  have  taken  away  the  is.  belonging  to  the 
corporation,  and  given  that  to  the  dock  company, 
without  compensation,  though  they  made  them  pay 
to  the  commissioners  compensation  for  the  remain- 
ing 16«.  But  then  I  think  that  if  they  in- 
tended to  do  such  an  unusual  and,  at  least 
at  flrtft  view,  harsh  thing  they  would  have 
expressed  their  iiitontion  in  dear  language,  and  I 
cannot  find  any  language  indicating  such  an  inten- 
tion. The  enactment  actually  paMed  is  contained 
in  sects.  124  and  125,  and  I  apprehend,  that  without 
speculating  on  what  might  have  been  enacted,  we 
lire  to  collect  the  intention  of  the  Legislature  from 
the  language  of  the  enactment.  The  point  depends 
on  what  is  the  meaning  of  the  word  **  income  "  of 
th?  commissioners  arising  from  the  rates,  &c.,  in 
respect  of  goods,  &c.,  I  think  that  word  is  (as  I  have 
already  intimated)  equivalent  to  "revenue.**  It 
means  the  sum  r^eived  by  them  from  those  rates, 
and  has  no  reference  whatever  to  the  mode  in  which 
that  income  or  sum  is  afterwards  appropriated.  If 
the  commissioners  receive  1000/.  net  revenue  from 
those  rates,  they  are  required  to  pay  to  the  corpora- 
tion 200/.,  and  a  charge  for  the  amount  of  their 
mortgage  debt,  and  the  obligation  to  keep  up  the 
port  are  imposed  on  the  remaining  800/.  If  the 
proceeds  of  the  rates  are  reduced  to  500/1,  they  are 
only  bound  to  pay  the  corporation  lOOiL ;  but  if  the 
dock  company  make  up  their  income  to  what  it  was 
before,  they  surely  must  make  it  up  to  1000/.,  and 
then,  though  not  expressly  said,  the  commis- 
sioners must  distribute  the  "  income  "  thus  made  up 
as  they  would  have  distributed  the  incoyae  had  it 
never  been  reduced,  that  is,  by  paying  one-fifth  to 
the  corporation,  and  applying  four- fifths  to  harbour 
purposes,  and  the  payment  of  interest  on  the  mort- 
gages raised  under  43  Geo.  3,  c.  21,  s.  24.  1  cannot 
see  why  the  payment  to  the  corporation  is  to  be  ex- 
cluded from  the  "income'*  any  more  than  the  interest 
also  charged  on  the  revenue.  The  payment  to  the 
corporation  stands  upon  precisely  the  same  footing  as 
interest  on  loan.  It  would  be  unbecoming  in  me  to 
sAy  that  this  was  clear,  knowing  as  I  do  that  a 
different  opinion  is  entertained  by  others ;  but  I  am 
unable  to  find  language  to  make  it  clearer  than  as 
it  seems  to  me  the  language  of  the  Act  already 
does.  The  subsequent  legislation  merely  substi- 
tuted a  fixed  sum  of  1000/.  for  the  varying  average 
income,  leaving  the  rights  of  the  parties  unaltered, 
in  the  view  I  take  of  it,  the  corporation  have  the 


right  to  receive  one-fifth  part  ol  that  sum  which 
the  dock  company  are  required  to  pay  to  the  com- 
missioners.   My  reasons   for   my  answer  to  the 
first  question  may  be  much  more  briefly  stated    I 
assume  that,  for  the  reasons  given  in  answer  to  the 
second  question,  the  statute  casts  a  duty  on  the 
commissioners  to  get  this  sum,  if  practicable,  from 
the  dock  company,  and  then  pay  one-fifth  to  the 
corporation.    The  only  mode  in  which  the  per- 
formance of  this  duty  could  be  enforced  at  Uw  ii 
by  moMikmuts.    It  is  said  the  proper  remedy  is  not 
at  law  at  all,  but  by  a  bill  in  equity,  treating  the 
commissioners  as  trustees  for  the  corporation.    Bot 
I  see  nothing  in  the  Acts  creating  any  trusts  or 
equitable   considerations   making  it  necessary  to 
have  recourse  to  a  court  of  equi^.    The  duty  iin- 
posed  is  a  plain  legal  duty,  and  though  a  court  ol 
equity  may  have  concurrent  power  to  enforce  its 
performance,  and  does  not  take  away  the  common 
law  right  to  a  mandamus^  which  is  the  proper  mode 
by  which  one  who  has  an  interest  in  the  perform' 
anoe  of  a  legal  duty  enforces  the  performance  of 
that  duty.    On  th  e  question  of  pleading,  which  is 
one  of  some  nicety,  I  have  little  to  add  to  what  was 
said  in  the  Court  of  Queen's  Bench.    If  the  rules  of 
pleading  required  the  mandatory  part  of  the  writ  tn 
point  out  and  prescribe  with  particularity  what  is 
to  be  done,  it  would  necesaitate  intolerable  prolixity, 
and  it  would  be  very  difficult  to  foresee  and  provide 
for  everything  so  as  to  be  able  to  frame  a  good  writ 
No  lawyer  in  my  time  had,  I  think,  knowledge  of 
pleading,  and  particularly  of  pleading  to  preroga- 
tive writs,  superior  to  that  of  the  late  Crompton,  J., 
and  I  think  that  his  opinion  with  regard  to  the 
form  of  the  writ  may  be  nafely  adopted  by  your 
Lordships.    I  have  only  to  add,  that   Mellor  and 
Brett,  J  J.  (the  latter  is  unavoidably  alMent  on  cir- 
cuit), agree  in  this  opinion,  and  desire  me  to  express 
their   concurrence    in    the  reasons  stated  by  mj 
brother  Braniwell  as  well  as  those  I  have  expressed. 

Bramweli.,  B. — My  Lords,— I  think  your  Lt>rd- 
ships'  questions  should  be  answered  in  the  affirma- 
tive. I  propose  to  consider  the  second  que^tiun 
first.  It  turns  on  the  meaning  of  the  word  '*  in- 
come** in  sect.  124  of  G  Will.  4,  c.  29.  Doeu  it 
mean  all  or  four-fifths  of  what  the  defendants  re- 
ceived from  the  sources  therein  mentioned?  I 
cannot  reason  myself  into  a  doubt  on  the  subject; 
though  I  must  entertain  much  in  deference  to  the 
opinion  of  those  who  think  differently.  "  Income** 
is  that  which  comes  in,  not  that  which  comes  in 
less  an  outgoing.  The  fifth  the  defendants  were 
liable  to  pay  to  the  plaintiffs  was  an  "  outgoing,'* 
not  a  diminution  of  income.  In  speaking  of  a  man's 
income  from  an  estate,  no  one  would  deduct  the 
interest  payable  on  money  borrowed  to  pay  for  one- 
fifth  of  it.  The  income  of  the  United  Kingdom  is 
not  its  revenue  less  the  interest  on  the  National  Debt 
It  is  to  be  remembered  that  the  section  is  arranging 
between  the  defendants  and  the  dock  company,  to 
whom  it  was  a  matter  of  indifference  how  the  defen- 
dants disposed  of  their  in-jome.  It  seems  to  me 
clear,  then,  that  **  inrome'*  in  sect  124  means  the 
whole  five-fifths.  Then,  does  sect.  53  of  6  &  7  Vict 
c.  ^  make  any  difference  ?  That  seems  impossible. 
It  cannot  be  that  if  the  whole  five-fifths  were 
meant  by  the  word  **  income*' in  sect  124  of  6  Will.  4, 
c.  29,  the  same  word  in  6  &  7  Vict  c.  65,  s.  &3, 
means  four-fifths  only.  It  was  said  that  these 
statutes  were  to  be  construed  in  a  peculiar  way, 
because  these  town  dues  were  public  property.  Now 
they  certainly  were  not.  They  were  not  the  pro- 
perty of  nor  for  the  benefit  of  the  whole  public, 
but  for  that  of  a  portion  of  the  public  to  the  exclu- 
sion of  the  rest,  that  is  to  say,  the  ratepayers  and 
inhabitants  of  Southampton.  Then  it  was  said  that 
the  to«u  would  g«t  a  benefit  by  the  docks,  and 
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BO  might  well  giye  up  their  town  dues.  Bat  it  is 
obTioufl  that  there  might  be  some  inhabitants 
and  ratepayers  no  sharers  in,  and  indifferent 
te  that  benefit.  Farther,  the  dock  company  have 
to  pay  for  land  of  the  corporation,  and  why  not 
for  this  property  ?  It  was  said  not  to  be  a  case  for 
compensation.  I  am  unable  to  see  why  not,  for  the 
corporation  would  have  a  right  to  town  dues  in  re- 
spect of  all  or  some  of  the  goods  brought  to  the 
docks  but  for  this  Act.  I  think  the  words  and  the 
reason  of  the  thing  are  equally  in  favour  of  the 
corporation.  But  if  the  commissioners  are  still  to 
receive  the  five-fifths,  or  1000/.  in  lieu  of  the  four- 
fifths,  it  cannot  be  that  they  are  to  keep  them  ;  one- 
fifth  must  be  for  the  corporation.  That  gets  over 
any  difllculty  from  the  mere  words  in  48  Geo.  3, 
c.  21,  8.  19,  **  that  the  corporation  is  to  have  a  fifth 
of  what  is  raised  and  recovered  by  the  duties  afore- 
said," because  it  is  manifest  that  the  1000/.  is 
directly  or  indirectly  so  raised.  The  commis- 
sioners are  bound  to  receive  the  five-fifths,  and 
after  deducting  expenses  give  one-fifth  to  the  corpo- 
ration. As  to  the  other  four-fifths  we  are  not  called 
on  to  express  an  opinion ;  but  they  are  to  be  applied 
as  directed  in  58  Geo.  3,  s.  19 ;  and  if  the  commis- 
sioners hare  a  surplus  they  should  reduce  their 
other  rates  and  tolls.  It  is  a  fallacy  to  suppose  that 
the  prosecutors  will  be  paid  twice  over.  All  they 
ask  is  200^  a  year,  and  as  far  as  they  have  not  re- 
ceived it,  to  have  it  made  up  to  them.  Contem- 
poraneous exposition  cannot  be  appealed  to ;  for  it 
is  certain  that  the  defendants  were  entitled  for  the 
purposes  of  their  trust  to  some  payment  of  the  dock 
company,  yet  in  fact  they  have  received  nothing 
from  them.  With  respect  to  your  Lordships*  first 
question,  it  may  be  that  the  mandamus  involves  an 
order  to  bring  an  action,  if  necessary.  But  it  may 
well  do  so ;  for  it  cannot  be  that  the  defendants' 
duty  is  limited  to  asking  for  the  amount  to  which 
they  are  entitled,  the  resting  satisfied  with  a  re- 
fusal, nur  can  it  be  necessary  that  there  should 
nave  been  two  writs  of  mandamus ;  first,  one  to  ask 
for  the  money,  then,  on  a  refusal  to  pay,  another  to 
enforce  payment.  If  the  dock  company  are  insol- 
vent, that  should  have  been  returned.  If  the  com- 
missioners are  entitled  to  an  indemnity,  the  man- 
damus involves  it.  But  it  is  by  no  means  clear  that 
they  .^re;  for  they  purchased  the  town  dues  with 
an  obligation  to  collect  and  pay  over  a  fifth,  after 
deducting  exiK'Uses.  If  they  have  thought  fit  to 
deal  with  the  dock  company  as  they  have,  their 
duty  to  collect  continues,  and  if  there  is  no  right  in 
the  plaintifTd  to  a  fifth  till  the  whole  is  collected, 
the  defendants  must  collect  the  whole,  whatever 
they  may  do  with  their  own  four-fifths.  1  am  satis- 
fied with  the  reasoning  of  the  majority  in  the  Court 
of  Queen's  Bench.  I  have  to  add  that  Mellor  and 
Ureit,  J*).,  agree  with  the  above,  and  I  may  add  that 
1  agree  in  my  brother  Blackburn's  opinion. 

Aprii  4. — The  Lord  Chancellor. — My  Lords, 
as  regards  the  question  of  mandamus,  1  concur 
entirely  in  the  view  taken  by  those  of  the  learned 
judges  who  are  of  opinion  that  the  writ  of  man- 
damus was  sufiSdent — viz.,  that  with  reference  to 
the  question  whether  or  not  the  plea  to  the  manda- 
mus put  in  on  the  part  of  the  defendants  was  a 
proper  plea,  and  whether  the  question  could  be 
raised  as  to  whether  those  who  were  suing  out  the 
mandamus  could  compel  them  to  take  proceedings 
without  offering  them  an  indemnity,  it  was  not 
necessary  in  any  way  in  the  first  instance  to  make 
such  an  offer,  nor  to  point  out  in  the  writ  of  man- 
damus what  proceedings  should  be  taken  ;  that  the 
writ  of  mandamus  itself  necessarily  assumed  a 
general  form,  leaving  it  to  those  who  were  called 
upon  to  make  their  return  to  the  mandamus  to 
state  such  difficulties,  if  any,  as  existed  in  the  way 


of  what  was  required  to  be  done.  In  other  words, 
it  was  not  necessary,  in  the  first  instance,  to  point 
out  the  course  of  procedure ;  that  would  be  done  in 
the  return  to  the  writ,  and,  when  pointed  out,  it 
would  have  to  be  dealt  with  in  any  course  of  subse- 
quent dealings  that  might  have  taken  place  between 
the  parties.  And  I  think  that,  standing  by  itself 
in  its  original  form,  the  writ  was  sufficient.  So  we 
have  been  ad7i8ed  by  the  majority  of  the  learned 
judges,  and  so,  it  appears  to  me,  we  ought  to 
hold.  Now,  as  r.gards  the  substance  of  the  case,  I 
think  that  may  be  very  briefly  stated ;  and  I  confess, 
notwithstanding  the  hesitation  one  ought  naturally 
to  feel  in  coming  to  a  conclusion  different  from 
that  which  was  arrived  at  by  the  very  learned  judge 
who  took  an  actire  part  in  tiie  Court  of  Exchequer 
Chamber,  the  then  Lord  Chief  Justice  of  the 
Common  Fleas,  Sir  William  Erie,  and  those  who 
agreed  with  him,  that  I  cannot  bring  my  mind  to 
entertain  a  doubt  upon  the  true  construction  of 
these  Acts  of  Parliament.  It  appears  that  the  cor- 
poration of  Southampton  had  at  one  time  the  privi- 
lege of  collecting  certain  dues  and  rates  upon 
vessels  and  goods  which  entered  the  port  of  South* 
ampton,  and  also  certain  other  dues  called  anchorage 
and  groundage  dues.  An  Act  of  Parliament  was 
passed  placing  the  management  of  these  docks  in 
the  hands  of  the  commissioners,  against  whom 
the  mandamus  is  now  directed.  That  Act,  which 
was  48  Geo.  8,  c.  xxi.,  after  transferring  the 
collection  of  these  duties  from  the  corporation 
to  the  commissioners,  by  sect.  19  enacted  as 
follows:  "All  and  every  such  sum  and  sums 
of  money  as  shall  be  raised  and  received  by 
the  duties  aforesaid,  or  recovered  for  any  forfeiture 
by  that  Act  appointed  other  than  so  much  thereof 
as  shall  be  tdlowed  to  the  collector  or  other  officer 
for  collecting  and  managing  the  said  duties,  or  for 
charges  of  recovering  the  same,  shall  be  by  the  said 
commissioners  applied  and  disposed  of  as  follows : 
in  the  first  place  to  the  payment  of  one-fifth  part  of 
the  said  sum  or  sums  of  money  to  the  said  mayor, 
bailiffs,  and  burgesses  for  the  time  being  and  their 
successors  yearly  and  every  year  after  the  com- 
mencement of  this  Act,  as  and  for  a  compensation 
for  the  loss  and  diminution  which  would  accrue  to 
the  said  mayor,  bailiffs,  and  burgesses  by  abolish- 
ing the  said  duties  called  petty  customs,  wharfage, 
cranage,  anchorage,  and  groundage,  and  from 
and  after  the  payment  thereof,  the  residue 
shall  be  applied "  by  the  commissioners  in  the 
manner  they  have  directed,  which  I  need  not 
now  specify.  It  seems  to  me  perfectly  clear  and 
plain,  therefore,  that  the  commissioners  have 
power  to  gather  in  the  whole  of  the  moneys 
given  them  in  that  Act,  and  that  all  the  moneys 
they  so  gather  in  form  the  income  of  the  commis- 
sioners, and  it  is  not  because  a  part  of  that  same 
money  so  gathered  in  and  forming  the  income  of 
the  commissioners  has  to  be  paid  over  to  the  corpo- 
ration of  Southampton,  that  it  is  less  the  income  of 
the  commissioners,  although  they  have,  in  dis- 
tributing that  income,  to  pay  this  aliquot  i^rtion  of 
it  over  &fore  they  proceed  to  apply  the  rest  towards 
the  general  public  purposes  of  the  Act.  In  tiie 
opinion,  however,  of  the  lea'-ned  judges  in  the 
court  below,  and  of  some  of  the  learned  judges 
who  have  advised  us  (Cleasby,  B.,  I  think,  in  his 
opinion,  takes  that  view),  this  is  not  to  be  regarded 
as  an  interest  on  the  part  of  the  corporation  in  the 
moneys  collected  by  the  commissioners  per  se,  but 
it  is  simply  to  be  regarded  as  an  annuity  payable 
by  the  commissioners  to  the  corporation  of  South- 
ampton, to  be  measured  by  and  in  pro[K>rtion  to  the 
sums  that  may  be  received,  viz.,  that  portion  of  it 
which  one-fifth  would  bear  to  the  total  sums  that 
they  received.  The  learned  judge  (Cleasby,  B.) 
refers  to  and  cites  certain-  cases,  both  in  courts  of 
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equity  and  elsewhere,  which  have  determined  that 
the  interests  of  shareholders  in  a  company  in  the 
profits  of  the  company  do  not  give  them  an  interest 
in  the  concern  itself,  so  that  any  one  shareholder  of 
the  company  could  arrogate  to  himself  the  right  or 
title  to  any  portion  of  the  property  Tested  in  the 
whole  corporation.    I  confess  I  do  not  see  how  that 
has  any  strong  hearing  upon  the  case  now  before 
us,  because  I  apprehend  if  you  found  someUiing 
received  by    a   corporation  in    compensation    for 
certain    tolls    and    duties,    every  shareholder   of 
the   company,    though  he  could  not  come   upon 
the    corporate    fund    itself,     would    be   entitled 
to    have    his    share    out    of    the    fund    which 
was  thus  supplied  to  the  corporation,  in  lieu   of 
certain  other  funds  or  certain  other  property  which 
that  corporation  possessed.    In  truth  the  analogy  is 
hardly  an  analogy,  it  is  idem  per  idem.    I  see  no  sub- 
stantial conclusion  that  can  be  derived  from  that 
view  of  the  law,  which  can  at  all  assist  us  in  deter- 
mining whether  or  not  we  are  to  regard  this  oioney 
collected  by  the  commissioners  as  income  out  of 
which  they  have  to  make  certain  payments,  as  they 
would  have  to  pay  the  interest  on  mortgages,  or 
any  other  charges  which  might  be  imposed  upon 
them.    This  being  the  state  of  the  case,  there  is 
another  Act  intervening,  which  I  need  not  notice,  and 
then  comes  the  Act  which  enabled  the  dock  company 
to  form  the  docks  at  Southampton,  a  work,  no  doubt, 
of  very  considerable  importance  which  was  carried 
on,  however,  by  a  company  as  a  private  speculation. 
That  being  so,  it  was  thought  right  by  the  Legis- 
lature that  the  rights  and  interests  of  the  commis- 
bioners,  which  were  subject  to  mortgages,  and  to 
the  payments  which  they  had  made  of  calculnted 
amounts,  and  which  still  were  to  be  continued  to  a 
certain  extent,  should  be  protected,  inasmuch  as 
ibe  new  rights  and  privileges  given  to  the  dock 
company  would  have  the  natural  effect  of  diminish- 
ing the  income  accruing  to  the  commissioners  in 
consequence  of  the  landing  of  goods  taking  place  at 
other  ports  than  those  which    were  occupied  and 
governed  by  the  commissioners.    Accordingly  it 
was  provided  by  the  lOdrd  clifuse,  in  the  first  place, 
that  all  materials  imported  into  or  landed  at  South- 
ampton for  the  construction  of  the  docks  and  other 
works  by  the  Act  authorised,  should   be  exempt 
from  all  rates,  duties,  and  payments  which  might 
have  been   taken  and  received  under  the  former 
Acts,    unless    the    materials    should    be     landed 
at    the    quays   or  wharves    vested   in    the    com- 
missioners.   It  gave  the  benefit  to  the  dock  com- 
pany, and  .   ^sry  reasonable  one  it  was,  of  being  free 
from  duty  in  respect  of  such  of  the  materials  landed 
as  were  necessary  for  the  construction  of  the  docks. 
Then  the  124th  clause,  the  recital  of  which  is,  **  for 
providing  against  any  loss  or  diminution  of  income 
which  might   be  sustained  by   the  commisioners 
acting  in  execution  of  the  said  Acts  of  the  43  and  50 
Geo.  3,"  enacted,  "that  the  said  company  shall, 
and  they  are  hereby  required  to  pay  to  the  said 
commissioners  for  the  time  being  (from  and  after 
the  opening  of  the  said  dock  or  docas  for  the  recep- 
tion of  ships  and  goods  as  aforesaid)  out  of  the 
rates,  rents,  and  sums  hereby  authorised  to  be  taken 
and  received,  such  annual  sum  as  shall  be  sufficient 
to  make  up  the  annual  income  of  the  said  com- 
missioners to  be  derived  under  or  by  virtue  of  the 
said  last-mentioned  Act,  from  the  rates,  duties,  and 
payments   thereby    authorised    to   be    taken    and 
received  in  respect  of  goods,  wares,  merebandise,  and 
other  commodities,|to  such  annual  amount  as  shall  be 
equal  to  the  average  annual  income  derived  by  the 
said  commissioners  from  the  last-mentioned  rates, 
duties,  and  sums  during  the  three  years  next  pre- 
ceding the   passing    of  this  Act,  and    that  such 
annual  sum  shall  be  computed  up  to  the  25th  Mareh 
^  «ach  year,  and  so  on.    Stopping  at  this  Act,  can 


it  be  conceived  that  it  does  not  require  the  dock 
owners  to    make   good  the  income  of  the  com- 
missioners in  toto  without  regard  to  the  oDe-flfth 
(nothing  being  said  as  to  that)  which  they  sre  to 
pay  over  out  of  the  rates,  duties,  and  paymeoti 
when  received,  to   the  mayor  and  corporattoo  of 
Southampton.    The  compensation  is  to  be  for  aU 
the  dues  which  could  be    taken   by  the  commis- 
sioners under   the  Acts.    They    were   authoriied 
to  take  all  those  rates  and  duties  out  of  which 
the    one-fifth    was     afterwards     to    be    handed 
over  to  the  prosecutors.    These  Acts  undoubtedly 
did   authorise    them    to   receive   all  these  ratei, 
duties,    &C.,    which    would    form    the   sum   oat 
of  which    one-fifth    was    afterwards    so    to   be 
handed  over.     There  is  nothing  said  in  this  Act 
which  at  all  divides  those  rates  and  duties  into  tvo 
parts,  and  says  that  they  shall  make  up  four-fifths 
of  the  rates  and  duties,  and  no  more,  but  it  is 
simply  a  sum  to  be  paid,  which,  calculated  open  a 
certain  average,  would  make  up  the  total  amoont 
which  was  received  for  a   certain  period  by  the 
commissioners  from  the  rates   and   duties.    The 
only  other  Act,  which  relates  to  the  matters  in 
question,  is  one  by  which  the  sum  necessary  to  be 
made  up  for  this  purpose  was  afterwards  computed 
and  fixed  at  the  sum  of  lOOOt    It  is  no  longer  to 
be  held  to  be  at  this  rate,  but  it  is  to  be  made  up  to 
a  certain  fixed  sum  of  1000/.    Now,  what  has  hap- 
pened, and  which  has  given  rise  in  aome  degree  to 
controversy,  or  else,  I  think,  no  controversy  could 
have  arisen,  is  this.    It  is  said,  true  it  is  that  this 
particular  class  of  rates  and  duties  received  by  tlie 
commissioners  has  diminished,  and  consequentlj  it 
is  agreed  that  this  sum  of  3710/.  7s.,  which  is  the 
amount   as  to  which  the  mandamus  is  issued,  is  the 
sum   which  in  former  years  has  been  required  to 
make  up  the  difference.    That  is  the  sum  which 
has  accrued  in  respect  of  that  deficiency,  in  the 
course    of    several    years.      But    then    the  omn- 
missioners  say,  '^Although  it  is  true  that  we  have  lost 
that  class  of  rates  and  dues,  we  have  gained  very 
much  by  the  docks  being  constructed,  and  upon 
the  whole  we  have  an    increased  income,  though 
that  income  has  not  arisen    in  respect  of  thwe 
particular   rates    and  duties    out    of    which  the 
prosecutora  claim  to  receive  one-fifih,  but  in  respect 
of  other  rates  and  duties  which  are  payable  to  as; 
and  therefore  we  thought  it  unreasonable  and  on- 
just  to  take  any  proceedings  against  the  dock  pro- 
prietore,  who,  on  the  whole,  have  been  our  bene- 
factors.  They  have  not  diminished  the  total  amount 
of  our  income,  although  in  respect  of  the  specific 
tiling  in  question  the  income  has  been  so  diminished." 
And  it  is  said  that  the  Corporation  of  SonthampCon 
at  one  time  thought  this  view  reasonable,  and  enter- 
tained the  notion  that  no  proceedings  ou^t  to  be 
had  for  compelling  this  payment.     However,  with 
that  part  of  the  case  your  Lordships  have  nothing  to 
do.   We  cannot  consider  whether  it  is  reasonable  or 
unreasonable  to  take  proceedings,  regard  being  had 
to  all  the  ciroumstances  of  the  case.    We  have  only 
to  consider  what  is  the  debt  which  has  accrued  from 
the    dock    company   to    the    commissioners,  and 
whether  or  not  the  commissioners  should  take  steps 
for  enforcing  the  payment  of  the  debt,  regard  being 
had  to  its  being  the  source  out  of  which  th<>y  were 
bound  to  pay  one- fifth  to  the  corporation  of  South- 
ampton.   One  learned  jadge  (Sir   William  Erie) 
viewed  it  in  this  light.     He  said  that  the  town  bad 
benefited  by  having  these  docks.    At  the  time  the 
Acts   of   Geo.    3    were   passed,    the    mayor  and 
corporation    held  the  property,  in  a  seni>e,  quasi- 
beneficially    for  themselves,  and   they  have  nov 
become  merely  trustees  for  the  general  benefit  of 
the  town.    And  that  being  the  case,  it  is  probabls 
that  the  Legislature  did  not  think  it  necessary  to 
make  nny  further  proyision  whatever  for  the  om- 
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tiiiuance  of  that  payment  of  one-flf  th  in  compensa 
tion  to  them  for  what  they  had  lost  under  the 
prerious  Acts  of  so  remote  a  period  as  the  43rd  and 
sod    60th   of    Geo.  8  ;    in   truth,  the  Legislature 
only  took  care  that  the  commissioners  should  not 
be   impeded    in    receiving   what    they    were   to 
receive   for    their    own  public  purpose,  viz.,  the 
four-fifths,    after   deducting   the  one-fifth    which 
was  thus  payable  to  the  corporation    of  South- 
ampton.   I  cannot  come   to   any  conclusion  that 
that  can  be  justified  by  any  portion  of  the  wording 
of  the  Act,  or  by  any  construction  which  may  te 
conceived  to  be  the  ordinary  and  reasonable  con- 
struction of  it.    In  the  first  instance,  the  commis- 
sioners are  allowed  to  take  out  of   the  hands  of 
another  body,  the  mayor  and  corporation  of  South- 
ampton, a  certain  amount  of  profit.  The  Legislature 
in  e£Fect  says,  **  you  shall  collect  the  whole  of  the 
property  yourselves — ^you  shall  retain  it  for  the  pur- 
poses which  we  think  you  can  manage  better  than 
the  corporation  can,  but  the  corporation  shall  have 
oue-flfth  of  what  you   so  collect.**     Then  come 
another  body,  the  dock  company,  taking  from  the 
commissioners  the  sources  of  income  which  formed 
the  fund,  out  of  which  the  one-fifth  was  payable  to 
the  corporation,  and  the  Legislature  thereupon  says. 
"you,  the  dock  company,  shall  make  up  to  the 
commissioners  the  income  which  they  derive  from 
the  rates  and  dues  which  they  were  entitled  to  col- 
li^t.*'     I  apprehend  that,  as  to  the  whole  income 
which  they  were  authorised  so  to  collect,  the  Legis- 
lature did  not  intend  to  look  at  what  they  did  with 
their  income,  either  s.s  to  paying  moneys  due  upon 
mortgage,  or  any  other  expenses  which  they  might 
have   under  their  Acts.    The  object  was   to  place 
the  commissioners  in  the  position,  instead  of  collec- 
tors uf  a  ct;rtain  amount  of  dues  and  rates,  of  reci- 
pients from  the  dock  company  of  what  should  be 
equivalent  to  those  dues  and  rates.    These  dues 
have  fastened  upon  them  the  duty  in  the  shape  of  a 
liartnership  duty,  of  paying  to  the  corporation  a 
share  to  the  extent  of  one -fifth.     That  share  or 
partnership  must  subsist  in  the  moneys  paid  in  to 
the  public  purse  of  the  commissioners  in  order  to 
enable  the  corporation  to  receive  the  same  amount 
of  income  as  was  received  by  the  corporation  before, 
and  out  of  that  same  income  which  the  corporation 
formerly  received.    It  appears  to  me  that  the  pay- 
ment, whether  it  be  in  the  way  of  interest  on  mort- 
gages,  or  the  payment  of  one-fifth  of   the  dues 
received  by  the  commissioners,  must  still  continue 
to  be  made  by  the  prosecutors.     I  think  that,  upon 
the  true  view  of  the  whole  case,  the  conclusion 
which  the  Court  of  Exchequer  Chamber  came  to  is 
not  the  correct  one,  and  that  their  judgment  ought 
to  be  reversed. 

• 

Lord  Chklmsford. — My  Lords,  the  principal 
question  in  this  case  arises  upon  the  124th  section  of 
the  Act  6  Will.  4,  c.  xxix.,  and  upon  the  meaning  of 
the  words  **  income  of  the  commissioners,"  contained 
in  that  section.  I  am  of  opinion  that  the  words  are 
to  be  taken  as  inclusive  of  the  one-fifth  share  pay- 
able to  the  mayor  and  corporation  of  Southampton 
out  of  the  rates  and  duties  receivable  by  the  com- 
missioners. At  the  time  when  the  Act  of  43  Geo.  3, 
c  xxi.,  for  improving  the  port  of  the  town  of  South- 
ampton and  creating  commissioners  for  carrying 
the  Act  into  execution  was  passed,  the  mayor  a.  d 
corporation  had  by  royal  charters  been  entitled  to 
receive  certain  duties,  called  petty  customs,  upon 
the  exportation  and  importation  of  all  goods  and 
merchandise  out  of  and  into  the  port  of  South- 
ampton, and  also  certain  duties  called  anchorage 
and  groundage,  and  wharfage  and  cranage ;  and  the 
Act  recited  that  they  were  willing  to  relinquish 
these  rights  and  privileges  upon  a  compensation 
being   made  for  the  loss  and  diminution   which 


would  occur  on  the  abolition  of  the  above  duties. 
The  13th  clause  of  the  Act,  therefore,  enacted  that 
the  duties  then  due  and  payable  to  them  should 
cease  and  be  no  longer  paid,  and  that  there  should 
thenceforth  be  paid  to  the  commissioners  for  all 
goods,  wares,  merchandises,  and  commodities  ex- 
ported from  or  imported  into  the  port  of  South- 
ampton, certain  rates,  wharfage,  keelage,  boomage, 
pier  dues,  dock   dues,  and  duties.    By  the   19th 
clause  the  sums  raised  by  these  duties  were  to  be 
applied  and  disposed  of,  in  the  first  place,  to  the 
payment  of  one-fifth  part  of  the  sum  to  the  mayor 
and  corporation  as  a  compensation  for  the  loss  and 
diminution  which  would  accrue  to  them  by  the 
abolition  of  the  duties  I  have  just  mentioned.    And 
a  previous  clause,  the  18th,  having  given  power  to 
reduce   the    rates,    it  was  provided  that  such  re- 
duction   should    only    be    to    such   an  extent  as 
would  be  equal  to  pay  and  make  good  the  annual 
payment    to    be    made  to    the  corporation,    such 
annual    payment   not    being   less    than    on»«fifth 
part  of  the    amount    of    the    said  ratvs    of   the 
last  preceding  year.     Under  the  provisions  of  this 
Act  the  compensation  to  the  mayor  and  corpo- 
ration for  the  relinquishment  of   the  duties  pre- 
viously received  by  them  was  one-fifth  of  the  gross 
amount  of  the  new  duties  receivable  by  the  com- 
missioners.   By  6  Will.  4,  c  xxix.,   the  Act  for 
making  the  docks  at  Southampton,  the  fund  out  of 
which  this  compensation  was  to  be  received  by  the 
corporation  was  materially  interfered  with.    By  the 
1 23rd  clause  it  was  provided  that,  after  the  opening 
of  the  docks,  all  goods,   wares,  and  merchandise 
landed  at  or  in,  or  shipped  from  the  docks,  should 
be  exempt  from  the  rates  aud  duties  payable  to  the 
commissioners  under  their  Acts.    And  to  provide 
against  the  loss  or  diminution  of  income  which 
might  bjB  sustained  by  the  commissioners,  the  dock 
company,  by  the  124  th  clause,  was  to  pay  out  of  the 
sums  authorised  to  be  taken  by  the  company  such 
annual  sum  as  shall  be  sufficient  to  make  up  the 
annual  income  of  the  commissioners  to  be  derived 
from  the  rates,  duties,  and  payments  authorised  to 
be  taken  and  received  by  them  to  such  annual 
amount,  as  shall  be  equal  to  the  average  annual 
income  derived  by  the  commissioners  from  the  last- 
mentioned  rates,  duties,  and  sums  during  the  three 
years  next  preceding  the  passing  of  the  Act.    It 
appears  to  me  that  the  word  ^  income"  here  means 
the  total  amount  of  the  rates  and  duties  receivable 
by  the  commissioners,  without  regard  to  any  out- 
goings to  which  it  might  be  subject.    Under  the 
Act  43  Geo.  3,  the  one-fifth  payable  to  the  corpora- 
tion was  to  be  paid  out  of  all  and  every  such  sum 
and  sums  of  money  as  should   be  raised  and  re- 
ceived from  the  duties.    And  the  loss  and  diminu- 
tion of  income,  in  the  124th  clause  of  6  Will.  4,  could 
mean  nothing  less  than  the  loss  and  diminution  of  the 
sum  received  for  duties.    It'  would  hare  been  most 
unfair,  by  using  the  word  **  income"  ambiguously 
as  meaning  the  amount  of  the  duties  remaining 
after  the  deduction  of  the  one-fifth,  to  deprive  the 
prosecutors  of  the  full  amount  of  compensation  for 
which  they  had  stipulated  as  the  price  of  the  re- 
linquishment of  the  duties  which  they  had  previously 
received.    Erie,  C.  J.,  in  delivering  the  judgment  of 
the  Court  of  Exchequer  Chamber,  observed  :  ^  The 
corporation,  in  the  year  1303,  appear  to  have  been 
in  possession  of  private    property,   the  port-dues 
belonging  to  the  corporation,  as  prescriptire  rights. 
After  the  Municipal  Corporations  Act  passed,  they 
had  no  longer  an  interest  as  private  owners,  but 
were  in  the  nature  of  a  corporate  body,  trustees  for 
the  town  they  inhabited,  and  it  was  their  duty  to 
lay  out  for  the  benefit  of  the  town  any  funds  that 
should  come  to  their  hands.    The  43  Geo.  3  is  to  be 
construed  by  reference  to  that  consideration,  and 
that  statute  abolished  the  town-dues."    With  very 
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great  respect,  I  do  not  see  what  bearing  these  obser- 
vations can  have  on  the  interpretation  of  the  word 
"  income,**  or  how  they  can  in  any  way  aid  in  deter- 
mining whether  it  is  to  be  inclusive  or  exclnsive  of 
the  one-fifth  of  the  rates  payable  to  the  corporation. 
Cleasby,  B.,  in  the  opinion  which  he  expressed  to 
this  House,  said  there  was  a  reason  why  it  was  un- 
necessary to  compensate  the  prosecutors.  **The 
annual  payment  which  they  bad  all  along  been  re- 
ceiving, and  were  entitled  to  receive  bf  virtue  of 
the  19th  section  of  id  Geo.  3,  depended  upon  the 
produce  of  the  tonnage  and  booniage  of  ships  as 
well  as  the  duties  on  goods.  The  former  was 
rapidly  increasing,  and  would  probably  continue  to 
increase  more  by  the  opening  of  the  docks.  .  .  .  The 
increase  is  far  greater  than  the  diminution  of  receipts 
from  duties  on  goods,  so  that  the  corporation  have 
received,  and  it  was  to  be  eziiected  that  they  would 
receive,  in  the  increase  of  the  one,  a  full  compensa- 
tion for  the  decrease  of  the  other."  One  can  hardly 
suppose  that  these  considerations  were  at  all  in  the 
view  of  the  Legislature,  and  led  to  the  use  of  the 
word  "  income  **  in  a  different  sense  from  its 
ordinary  meaning.  And  as  to  the  distinction  taken 
by  the  learned  judge  between  the  duties  on  goods 
and  the  tonnage  and  boomage  dues,  it  must  be 
remembered  that  the  prosecutors,  besides  their  petty 
customs  on  goods,  gave  up  duties  on  anchorage  and 
groundage  for  which  the  one-fifth  of  the  tonnage 
and  boomage  dues  might  have'  been  given  as  part 
of  the  compensation.  The  prosecutors  being  then 
entitled  under  the  6  WilL  i,  to  one-fifth  of  the  rates 
and  duties  made  up  by  the  dock  company  to  the 
average  annual  income  of  the  commissioners  during 
the  three  years  preceding  the  Act,  has  their  right 
been  at  all  affected  by  the  58rd  clause  of  the  6  &  7 
Vict.  c.  Izv.,  which,  instead  of  providing  for  the  loss 
or  diminution  of  income  that  might  be  sustained 
by  the  commissioners,  by  requiring  the  dock  com- 
pany to  make  up  any  deficiency  in  the  rates  and 
duties  received  by  them  below  a  certain  average 
annual  amount  of  suuU  rates  and  duties,  enacted 
that  the  company  should  pay  the  commissioners 
an  annual  sum  to  make  up  any  deficit^ncy  in  their 
annnal  income  derived  from  such  rates  and  duties 
when  in  any  year  it  should  fall  below  the  sum  of 
1000/.  ?  I  cannot  see  what  difference  it  can  make, 
whether  the  sum  to  be  paid  to  the  commissioners  by 
the  dock  company  is  a  sura  with  reference  to  the 
average  amount  of  the  rates  and  duties,  or  a  sum 
determined  by  a  certain  limit  of  amount.  In  both 
cases  the  deficiency  to  be  made  up  is  ascertained  by 
a 'fixed  and  settled  rule,  and,  in  both,  the  income 
of  the  commissioners  is  the  annual  amount  of 
rates  and  duties  made  up  by  the  dock  company 
either  to  the  average  or  to  the  1000/.  The  one- 
fifth  of  the  sum  to  be  raised .  by  the  duties  can  be 
no  part  of  the  income  of  the  commissioners,  but 
it  is  a  payment  out  of  the  income,  originally  out 
of  the  amount  of  the  rates  themselves,  and  after- 
wards out  of  the  rates  and,  what  comes  in  aid  of 
them  and  represents  them,  the  sums  paid  by  the 
dock  company.  Upon  the  question  whether  a 
mandamus  will  lie  in  this  case,  I  have  no  doubt 
that  under  the  43  Geo.  3  a  duty  was  cast  upon 
the  commissioners  to  collect  the  whole  of  the  rates 
and  duties  of  which  the  prosecutors  were  to  receive 
their  one-fifth,  and  this  duty  was  continued  by  6 
Will,  i,  c.  29,  and  6  &  7  Vict.  c.  65,  so  as  to  make 
it  imperative  upon  them  to  demand  and  receive  from 
the  dock  company  what  is  required  annually  to 
make  up  any  deficiency  in  those  rates  and  duties 
below  the  sum  of  1000/.,  and  this  statutory  duty 
may  be  enforced  by  mandamua.  As  to  the  form  of 
the  mandamusj  it  appears  to  me  that  it  mAy  be 
suppoi  ted  upon  the  ground  that  it  is  not  to  be  con- 
strued so  as  necessarily  to  import  a  command  to 
institute  legal  proceedings.    The  words  are,  not  to 


take  the  necessary  and  legal  measures  and  proceed- 
ings for  enforcing  and  recovering  payment,  but  for 
obtaining  and  recovering.  The  distinction  is  rather 
fine ;  but  I  think  it  admits  of  the  construction  that 
Uie  defendants  are  merely  ordered  to  take  proper 
measures  for  obtaining  payment,  but  are  not  com- 
manded absolutely  to  bring  an  action.  I  think  that 
the  judgment  of  the  Court  of  Exchequer  Chamber 
ought  to  be  reversed. 

Lord  CoLOKSAT. — My  Lords,  I  entirely  concur  in 
the  opinions  given  by  my  noble  and  learned  friends, 
and  for  the  reasons  they  have  stated. 

Judgment  reversed. 

Attorneys  for  the  appellants,  Stocken  and  Jfipp. 
Attorneys  for  the  respondents,  Abbott  and  Co. 
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Beerhouse- keeper — Refusal  of  a  certificate — Applieatum 
at  the  adjournment  day — Refusal — 32  ^  33  Vict. 
c.  27. 

Although  a  beerhouse-keqDer  mag  apply  for  a  renewal  af 
his  certificate  in  the  first  instance  to  the  justices  at 
their  atijoumed  meeting^  he  cannot,  upon  being  reused 
a  certificate  at  the  original  meeting^  reneio  his  appli- 
caiion  at  the  adjour. tea  meeting. 

Rj  who  was  a  beerhouse-keeper,  applied  at  the  original 
licensing  meeting  for  a  certificate,  when  he  was  m- 
expectedly  met  with  an  opposition,  on  the  ground  that 
his  house  was  frequented  by  prostitutes,  wherespos 
the  justices  refused  his  certificate.  He.  thereifton 
gave  fresh  notices,  and  again  applied  for  a  certifiatte 
at  the  adjournment  day,  with  evidence  to  rebmi  the 
charge,  when  the  justices  refused  to  hear  his  app^iai- 
tion,  on  the  ground  that  they  had  heard  and  adjudi- 
cated at  the  former  meeting. 

Held,  that  they  were  justified  in  their  refusaL 

By  the  32  &  33  Vict.  c.  27  (the  Wine  and  Birr- 
house  Act  1869),  it  is,  by  sect.  7,  enacted  that — 

ETery  person  intending  to  apply  to  the  jastioes  for  a 
certificate  under  this  Act  shall,  twenty-one  di^s  at  least 
before  he  applies,  give  notice  iu  writing  of  his  intention  to 
one  of  the  overseers  of  the  parish  .  .  .  Where  application  it 
made  to  the  paHies  for  the  gruit  of  a  certificate  under 
this  Act  by  way  of  renewal  only,  notice  in  parsuaace  of  thii 
section  shall  not  be  requisite. 

Sect.  5  enacts  that — 

Certificates  under  this  Act  shall  be  graiite<l  by  the  jus- 
tices assembled  at  the  general  annual  Uoensixig  meeiiiig 
held  in  pursuance  of  an  Act  of  the  Session  of  the  ninth 
year  of  the  reign  of  King  Gteorge  the  Fourth,  chapter 
sixty-one,  intituled,  **  An  Act  to  regulate  the  granting  of 
Licences  to  Keepers  of  Inns,  Alehouses,  and  Victualhag- 
houses  in  Englcmd,"  or  at  some  adjournment  of  such 
meeting  held  in  pursuance  of  the  said  last-mentioned  Act. 
Provided  that  certificates  for  Ucences  under  the  said  Acts 
of  the  twenty-third  year  of  the  reign  of  her  preseat 
Majesty,  of  the  twenty -fourth  and  twenty-fifth  years  of  the 
reign  of  Her  present  Majesty,  and  of  the  twenty-aixth  and 
twenty-seventn  years  of  her  present  Majesty,  may  be 
granted  by  justices  at  the  special  sesnons  for  tzansf erring 
licences. 

By  the  8th  section  it  is  enacted  that  all  the  pro- 
visions of  the  9  Geo.  4,  as  to  the  terms  upon  which 
grants  of  licences  are  to  be  made,  and  as  to  appesls 
are,  as  far  as  may  be,  to  have  effect  with  regard  to 
grants  of  certificates  under  this  Act — 

Subject  to  this  qualification,  that  no  application  for  a 
certificate  under  this  Act  in  respect  of  a  luseuce  to  sell  by 
retail  beer,  cider,  or  wines,  not  to  be  consumed  on  the  pre- 
mises, shall  be  nf used  except  upon  one  or  more  of  tbs 


ttAOIST&AT£S'  OAStSS. 

491 

Q.B.] 

Boars  op  Works  for  Gbbemwich  v.  Maodsl&t  amd  others. 

[Q.B. 

following  gioonds—Tiz. :— First,  that  the  applicant  has 
biled  to  prodaoe  BaUafaotory  eridenoe  of  good  character. 
SeoondW,  that  the  house  or  shop  in  respect  of  which  a 
lioaoce  u  songht,  or  any  adjacent  nonse  or  shop  owned  or 
occupied  by  the  peivon  applying  for  a  licence,  is  of  a  dis- 
orderly character,  or  freqnented>y  thieves,  pinostitates,  or 
persons  of  bad  ohaiaoter,  fto. 

By  sect.  19  it  is  enacted  that — 

Where,  on  the  1st  Mar  1809,  a  licence  .under  any  of  the 
•aid  recitel  Acts  is  in  force  with  respect  to  any  house  or 
shop  for  the  sale  by  retail  therein  of  beer,  cider,  or  wine,  to 
be  oonsnmed  on  the  premises,  it  shall  not  be  lawful  for  the 
joatiees  to  refuse  an  application  for  a  certificate  for  the  sale 
of  beer,  cider,  or  wine,  to  be  consumed  on  the  premises  in 
respect  of  suca  house  or  shop  except  upon  one  or  more  of 
the  grounds  upon  which  an  application  for  a  certificate 
noder  this  Act  in  respect  of  a  licence  for  the  sale  of  beer, 
dder,  or  wine,  not  to  be  consumed  on  the  premises,  may  be 
refused  in  accordance  with  this  Act,  Ac 

It  appeared  that  applicaDt,  £.  W..  Rush  worth, 
having  been  liceDsed  as  a  beerhouse  keeper  for 
M'veral  years,  applied  to  the  justices  at  their 
liceiisinj^  meeting  on  the  18th  Aug.  for  a  certificate, 
when  a  person  presented  himself  to  oppose  it 
alleging  that  the  house  was  frequented  by  prosti- 
tutes. The  applicant,  not  expecting  any  opposi- 
tion of  the  kind,  was  unprepared  to  controvert  the 
accufation  by  evidence,  and  the  justices  thereupon 
refused  him  a  certificate.  He,  however,  gave  fresh 
notices,  and  again  applied  with  his  attorney  at  the 
adjournment  day  for  a  certificate,  being  then  pre- 
pHiv«l  with  evidence  to  rebut  the  former  charge. 
The  justices,  however,  refused  to  hear  him,  on  the 
groutiti  that  they  had  heard  and  adjudicated  at  the 
former  meeting. 

Keinplaif  now  moTed  for  a  rule. — It  was  quite 
competent  to  the  applicant  to  have  applied  for  a 
certificate  at  the  adjournment  day,  and  he  was  not 
))ouiitl  at  all  to  have  applied  at  the  first  day.  Reg. 
V.  The  Justices  of  the  West  Riding  of  Yorkshire,  2 
L.  T.  Rep.  490,  shows  this,  f  Cock'burn,  C.  J.— I 
the  justices  have  adjudicated  at  one  meeting,  how 
can  they  he  asked  to  reconsider  the  question  at 
another?]  They  stated  that  they  refused  to  hear  any 
application  from  persons  whose  cirtificates  had  been 
refused  on  the  20th  Aug.  It  is  submitted  they 
were  wrong  in  that. .  The  applicant  was  taken  by 
surprise  on  the  first  day,  and  had  at  that  time  no 
means  of  rebutting  the  accusation.  At  the  ad- 
journment day  he  was  fully  prepared  to  show  that 
the  accusation  was  entirely  unfounded.  [Cock- 
BCRN,  C.  J. — Tour  application  would  involve  this — 
that  a  party  who  is  unsuccessful  upon  the  original 
day  may  always  try  again  at  the  adjournment  day. 
Did  he  make  any  application  for  an  adjournment  of 
his  application  ?J  No,  he  did  not ;  he  was  before  the 
justices  by  himself  only ,  not  expecting  any  opposition. 
[CocKBUBN,  C.  J. — Gould  it  ever  have  been  intended 
by  the  Legislature  that  when  once  an  application  had 
been  adjudicated  upon,  that  it  might  be»gain  brought 
before  the  justices  at  the  adjournment?  Black- 
BURN,  J. — No  doubt  the  application  may  be  made  in 
the  first  instance  at  the  adjournment  day,  but  it 
would  be  strange  to  hold  that  when  a  certificate 
has  been  refused  at  the  original  meeting,  a  party 
may  renew  his  application  at  the  adjourned  meet- 
ing.] It  is  a  great  hardship  upon  the  applicant, 
who  has  had  his  certificate  refused  upon  the  strength 
of  statements  he  had  at  the  time  no  opportunity  of 
rebutting.  [Cogkbubn,  C.  J. — He  should  have 
told  the  magistrates  that  he  was  taken  by  surprise, 
and  have  asked  for  an  adjournment,  which,  no 
doubt,  would  have  been  granted.  Hanmbn,  J. — 
Had  he  not  a  power  of  appeal  to  the  sessions?] 
Yes,  he  had. 

CocKBUBN,  C.  J. — ^That  is  an  additional  reason 
for  refusing  this  application.  He  should  have 
appealed.  If  we  granted  this  rule  we  should  be 
establishing  the  principle  that  a  second  applicaUon 


may  be  made  in  all  cases  where  the  first  has  been 
refused. 

Ruie  refiued. 


Saturday^  June  11,  1870. 

Board  of  Works  for  Qrbbnwich  v.  Maudblat 

and  others. 

Right  of  wag  ^Sea-wall  and  embankment — Public  user 
— Presumption  of  dedication  from  public  user, 

^rhe  public  mag  aoquire  by  user  a  right  of  uftig  along  the 
surface  of  a  sea-wall  or  embankment  erected  to 
protect  the  neighbouring  lands  from  the  waier^  where 
the  right  of  way  is  not  inconsistent  with  the  main' 
tenance  of  the  sea-wall  or  embankment, 

■ 

This  was  an  action  brought  by  the  plaintiffs  against 
the  defendants  for  obstructing  a  footpath,  alleged 
by  th«  plaintiff  to  be  a  common  and  ancient  Queen*s 
highway,  in  the  parish  of  Greenwich,  and  by  con- 
sent of  the  parties  and  by  order  of  Bovill,  C.  J., 
dated  the  24th  April  1868,  according  to  the 
Common  Law  Procedure  Act  1852,  a  special  case 
was  stated  for  the  opinion  of  the  court  without 
any  pleadinss,  of  which  the  following  are  the 
material  portions. 

The  plaintiffs  are  the  Board  of  Works  for  the 
Greenwich  District,  constituted  under  the  Metro- 
politan Local  Management  Acts,  and  ns  such  are 
the  surveyors  of  the  highways.  The  defendants 
are  iron  ship  builders,  carrying  on  business  and 
occupying  premises  on  the  tongue  of  land  called 
East  Greenwich  marshes,  on  the  banks  of  the 
Thames,  opposite  Blackwall  reach.  The  reversion 
in  fee  of  the  premises  is  in  Morden  Ckillege,  of 
whom  the  defendants  hold  under  an  assignment  of 
the  original  lease  to  the  National  Boat  Building 
Company. 

The  parish  of  Greenwich  is  bounded  on  the  east 
by  what  is  called  in  the  plan  Lombards- wall.  At 
the  point  of  Lombards- wall  next  to  the  river  the 
path  branches  off ;  one  path  proceeds  southward  till 
it  meets  the  high  carriage  road  to  Lower  Charlton 
and  Woolwich  (and  there  called  the  Greenwich  and 
Woolwich  Lower-road),  the  other  following  the 
course  of  the  river  Thames  through  Charlton  parish 
to  Woolwich  Dockyard,  to  the  west  of  the  path,  is 
continued  along  the  course  of  the  river  passing  in 
front  of  Greenwich  Hospital  to  Ganlen-stairs. 
The  path  along  almost  the  whole  of  the  distance 
shown  on  plan  No.  1  (which  was  annexed  to  the 
case)  passes  along  the  top  of  the  river  wall  or  em- 
bankment formed  and  maintained  for  the  purp(>teof 
keeping  out  the  water  of  the  river  Thames  from  the 
marsh  lands  enclosed  and  protected  by  the  wall  or 
embankment.  The  projecting  tongue  of  land 
bounded  by  the  river  Thames,  and  on  the  south  by 
the  Trafalgar-road  and  Lower  Greenwich  and 
Woolwich-road  is  commonly  known  by  the  name  of 
East  Greenwich  Marshes,  and  is  protecte  i  by  the 
wall. 

No  evidence  was  given  as  to  the  original  con- 
struction of  the  wall ;  but  between  the  passing  of 
the  Act  87  Hen.  8,  c.  11,  entitled  an  Act  for 
**  Marshes  beside  Greenwich,"  and  the  coming  into 
operation  of  the  Metropolitan  Local  Management 
Act  1865,  it  has  been  repaired  and  maintained  under 
the  commissioners  of  sewers  mentioned  and  re- 
ferred to  in  the  U  &  12  Vict.  c.  112,  and  between 
the  passing  of  that  Act  and  the  Metropolis  Local 
Management  Act,  by  the  Metropolitan  Commis- 
sioners of  Sewers,  and  since  the  coming  into  opera- 
tion of  the  Metropolis  Local  Management  Act,  the 
plaintiffs  under  the  powers  conferred  by  that  Act, 
section  68,  &c.,  have  repaired  and  maintained  it. 

The  servants  and  agents  of  the  above-mentioned 
commissioners  of  sewers,  and  subsequently  of  the 
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plaiotifFs,  have  constantly  repaired  the  wall,  piercing 
it  with  drains,  constructing  sluices  in  it, where  neces- 
iarj,  for  the  proper  drainage  of  the  marshes,  and 
have  used  the  path  and  worked  on  the  wall  in  the 
course  of  executing  the  necessary  works,  whether 
of  repair  or  otherwise. 

So  far  back  as  the  memorj  of  man  extends,  the 
path  in  question  has  been  used  without  interruption 
(except  as  hereinafter  mentioned),  by  the  occupiers 
of  the  land  enclosed  and  protected  by  the  wall ;  and 
since  factories  and  other  buildings  were  built  and 
occupied  by  persons  employed  at  the  factories,  and 
in  the  occupation  of  the  buildings  as  a  means  of 
communication  between  the  factories  and  buildings 
and  the  adjacent  neighbourhood,  and  from  one 
factory  or  building  to  another.  It  has  also  been  used 
80  far  back  as  living  memory  extends  by  all  persons 
as  a  pleasure  walk,  having  been,  and  being,  a 
favourite  riverside  walk  of  the  population  of 
Greenwich  and  its  neighbourhood.  It  has  been 
also  useii  without  interruption  by  watermen 
and  pilots  on  the  look  out  for  ships  coming 
up  the  river ;  watermen,  and  pilots,  and  other  pas- 
sengers have  been  constantly  landed  on  the  bank 
from  ships  in  the  river,  and  from  the  other  side  of 
the  river,  and  have  used  the  path  as  their  way  back 
to  Greenwich.  Within  the  memory  of  living 
witnesses  an  extensive  fishery  of  a  fish  called  the 
shad  used  to  be  carried  on  at  this  part  of  the  river 
with  peine  nets,  and  the  fishermen  and  others  have 
hauled  their  seine  nets  on  shore  at  all  parts  of 
the  bank,  and  used  the  path  an  a  means  of 
communication.  And  generally  the  path,  and  that 
part  of  it  passing  through  the  defendants'  premises 
has  been  used  by  the  public  without  interruption  for 
the  purposes  of  recreation  and  business  as  a  public 
footpath.  A  landing  place  very  frequently  used  by 
watermen  landing  passengers  from  ships  or  from 
the  opposite  side,  was,  at  a  point  called  the  Chalk* 
stones,  on  the  defendants'  premises,  and  these 
persons  have  used  the  path  as  the  way  to  Green- 
wich. 

This  was  a  point  where  the  race  of  the  tide  kept 
the  stones  put  down  to  protect  the  wall  clear  of 
mud,  and  thus  a  good  landing  place  was  afforded. 
Lately  the  defendants  have  put  down  a  private 
causeway  there  for  which  they  pay  rent  to  the  con- 
servators of  the  river  Thames.  At  several  points 
along  the  course  of  the  path  where  the  fences 
dividing  the  various  properties  cross  the  wall  and 
the  path,  stiles  were  put  up  and  maintained  for  the 
convenience  of  persons  using  the  path,  but  no  evi- 
dence was  given  by  whom  they  were  put  up  or 
maintained. 

There  is  no  evidence  of  any  express  dedication  of 
any  part  of  the  path  to  the  public  except  so  far  as 
the  new  parts  of  the  path  given  in  substitution  of 
the  parts  stopped  up  by  the  proceedings  hereinafter 
mentioned  may  be  considered  to  have  l^en  expressly 
dedicated. 

The  plaintiffs  object  to  the  insertion  in  the 
case  of  the  subsequent  paragraph  detailing  the 
proceedings  in  the  action  by  *'  Bracegirdle,"  the 
diversions  of  the  path  by  the  orders  of  quarter 
sessions,  and  application  to  the  vestry  by  the 
National  Boat  Building  Company  and  others,  as  not 
being  evidence,  and  they  are  stated  subject  to  this 
objection. 

About  twenty-five  years  ago  the  land  at  the  spot 
called  Ballast  Quay  had  been  let  by  the  trustees  of 
Morden  College  to  and  was  then  in  the  occupation 
of,  a  person  named  Bracegirdle,  who,  finding  the 
existence  of  a  way,  claimed  to  be  a  public  right 
of  way,  injurious  to  his  business,  enclosed  the 
ground  and  caused  a  fence  to  be  erected  across  the 
path  in  question,  so  as  to  prevent  the  public  from 
passing  in  the  original  direction  across  Ballast 
(^uay.     This    obstruction    was    removed    by    the 


surveyor  of  highways  for  the  time  being,  and  the 
obstruction  having  been  replaced  and  removed 
several  times,  Mr.  Bracegirdle  at  length  brought  aa 
action  against  the  surveyor  to  try  the  right  The 
defendant  relied  for  bis  defence  on  the  ground  that 
the  way  in  question  was  a  public  way.  Tbii 
action  was  tried  at  the  assizes  at  Maidstone  in  the 
year  1843,  when  the  plaintiff  was  nonsuited.  Sub- 
sequently the  land  cidled  Ballast  Quay  passed  into 
the  occupation  of  the  mayor  and  commonalty  of 
the  City  of  London,  who,  being  desirous  of  using 
the  land  for  the  purposes  connected  with  the  duties 
of  the  harbour- master  of  the  port  of  London,  and, 
finding  that  the  uses  of  the  way  as  a  public  way 
interfered  with  such  uses,  applied,  through  th€ 
surveyor  of  highways  for  the  time  bein.,  to  the 
vestry  of  the  parish,  under  the  powers  of  the 
General  Highway  Act,  to  divert  the  path,  and  up<3n 
their  substituting  a  wide  and  commodious  roadway 
adjoining  their  premises  the  application  was  agreed 
to  by  the  inhabitants  in  vestry,  and  upon  having 
been  certified  by  two  magistrates  the  diversion  vu 
effected  as  of  a  public  path  in  the  usual  way,  by  u 
order  enrolled  at  the  quarter  sessions  for  the 
western  division  of  the  county  of  Kent,  on  the  3rd 
July  1856. 

Further  down  the  river  and  immediately  con- 
tiguous to  the  path  as  it  now  exists,  will  be  found  a 
building  marked  B  on  the  plan,  which  is  in  the 
possession  or  occupation  of  the  Blakely  Ordnance 
Company  (Limited),  under  a  lease  from  the  trustee! 
of  Morden  College.  Until  the  year  1865  the  path 
passed  over  the  land  upon  which  that  building 
now  stands,  but  in  that  year  the  manager  of  the 
company  (Captain  Blakely)  applied  to  the  Green- 
wich District  Board  of  Works,  who  had  succeeded 
to  the  office  of  surveyor  of  the  highways  by  virtue 
of  the  enactment  18  &  19  Vict,  c  120,  s.  96,  and 
through  that  board  to  the  vestry  of  the  parish  of 
Greenwich,  to  have  that  portion  of  the  path  diverted, 
and  upon  his  substituting  a  new  path  in  the  rear 
of  the  premises,  this  diversion  was  also  affected  as 
a  diversion  of  a  public  highway  under  the  General 
Highway  Act,  and  the  order  was  enrolled  at  the 
quarter  sessions  of  the  western  division  of  the  county 
of  Kent  on  the  6th  April  1865. 

Still  lower  down  the  river,  and  at  a  point  markeu 
C  on  the  plan,  will  be  found  the  factory  occu- 
pied by  Mr.  F.  C  Hills.  There,  again,  the  path 
originally  passed  along  the  edge  of  the  river  in  that 
direction,  shown  by  the  dotted  line  on  the  plan.  In 
the  year  1854  the  said  F.  C.  Hills  applied  in  doe 
form  to  the  vestry  of  Greenwich  for  liberty  to 
divert  the  path  at  the  last  mentioned  point,  and 
upon  his  substituting  a  wider  and  more  commodious 
path  in  the  rear  of  his  premises,  this  diversion  aim 
was  effected  as  the  diversion  of  a  public  highway, 
and  the  order  for  that  purpose  was  enrolled  at  the 
quarter  sessions  for  the  western  division  of  the 
county  of  Kent,  on  the  19th  Oct.  1854. 

On  or  about  the  2nd  March  1864,  the  following 
notice  was  served  at  the  office  of  the  Greenwich 
District  Board  of  Works,  who  as  above  stated  suc- 
ceeded to  the  office  of  surveyors  of  the  highways : 

To  the  Surveyor  or  Surveyors  of  the  Highway  of  the  pariah 
of  Greenwich,  in  the  county  of  Kent. 
We,  the  undersized,  beinj^  desirous  of  stopping  np^ 
diverting,  and  turning  a  certain  highway  or  footway  in  the 
pariah  of  G^reenwich,  situate  on  or  near  the  £mbankment  or 
Marsh  Wall  of  the  Biver  Thames  in  the  said  pariah,  and 
abutting  westward  on  the  aaid  river  from  the  place  marked 
A  on  the  plan  accompanying  this  our  application,  to  the 

Slaoe  marked  F  on  the  aaid  plan,  and  to  auratitute  another 
igh  way  in  lieu  of  ao  much  of  the  said  highway  and  footvaj 
aa  is  now  proposed  to  be  stopped  up,  diverted,  and  turned, 
that  is  to  say,  aoeitain  new  highway,  situate  near  to  imd 
on  the  north  tiide  of  the  Sea  Witch  publiohouse.  on  the  said 
Marsh  Wall,  and  leading  eastward  irom  the  said  old  htt^b- 
way  aod  footway  so  proxK>8ed  to  be  stopped  up,  direr:««l, 
and  turned  at  the  place  marked  A  on  the  said  accompanying 
plan,  about  7U0  yaxds,  or  thereabouts,  to  a  place  marked  B 
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on  thA  same  plan,  thenoe  taming  northward  along  a  certain 
way,  called  Blackwall-lane,  to  a  sate  at  the  north  end  of 
the  said  lane,  at  a  point  nuurked  Con  the  same  plan,  thence 
bj  a  carnage  waj  or  cart  way  across  land  in  the  occn- 
patioB  of  the  Blakely  Ordnance  Company,  abutting  west- 
ward on  land  partly  in  the  occupation  of  the  under- 
signed, Messrs.  Courtenay,  Henwood,  and  Co.,  and 
eastward  on  land  in  the  occupation  of  the  said  Blakely 
Ordnance  Company,  to  a  point  marked  D  on  the  said 
plan,  from  whence  it  is  proposed  to  substitute  a  footway 
5ft.  in  width  across  another  piece  of  land  occupied  by  the 
said  Blakely  Ordnance  Company  to  a  point  marked  £  on 
the  »dd  plan,  and  thence  across  other  lauds  occupied  on 
the  western  side  of  the  said  Blakely  Ordnance  Compeny  to 
the  point  F,  where  the  said  new  highway  is  proposed  to 
meet  and  join  the  old  highway  and  footway  proposed  to  be 
stopped  up,  diverted,  ana  turned,  and  between  which  said 
last  mentioned  point  F  and  the  place  first  mentioned 
and  marked  A  on  the  said  plan,  it  is  our  wish  that  the 
Boid  old  highway  and  footway  should  be  stopped.  We  do 
hereby  give  you  notice,  and  require  you  to  take  the  neces- 
sary steps  for  assembling  the  inhabitants  of  the  said  parish 
of  Qreenwich  in  vestry,  and  to  submit  to  them  our  said 
wish  to  stop  up,  divert,  and  turn  the  said  old  highway  and 
footway,  or  so  much  thereof  as  shown  on  the  said  aooom- 
puiying  plan  between  the  said  points  A  and  F  as 
aforesaid,  and  to  substitute  the  new  nighway  and  footpath 
in  lieu  thereof.  And  we  do  undertake  and  agree  to  pay  all 
expenses  attending  the  application  to  justices  or  otherwise 
in  stopping  up  and  diverting  and  turning  the  said  old  high- 
way and  footpath  as  aforesaid. 

J.  Yatassbttb  (for  the  Blakely  Ordnance 
Company), 

COUBTXHAT.  HbNWOOD,  k  CO., 

Henrt  Bsssxusb, 
JOKS  Bethell, 

Thomas    and    Wx.    Forksst   (Managers 
National  Company  for  Boat  Buildi^.) 
Glass,  Elliott,  &  Co  , 
Hekkt  Bxid. 

* 
The  National  Company,  who  signed  the  said 
notiee  by  T.  and  W.  Forrest,  their  managers,  then 
occupied  the  premises  now  in  the  possession  of  the 
defendants  (Maudslaj  and  Co.)  as  lessees  under  the 
lease  since  assigned  to  the  defendants. 

The  proposition  contained  in  the  notice  mentioned 
in  the  last  paragraph  having  been  submitted  to  the 
Testry  in  due  form  on  Thursday,  24th  March 
1864,  the  Testr3^  adjourned  to  Friday  8th  April 
then  following,  in  order  that  they  might  in  the 
mean  time  view  the  old  highway  proposed  to  bo 
,  stopped  up  and  diverted,  and  the*  new  highway  pro- 
posed to  be  substituted  in  lieu  thereof.  On  the  8th 
April  1864  the  vestry  again  assembled  and  passed 
the  following  resolutions : 

That  this  vestry  cannot  agree  to  the  proposition  made  for 
stopping  up,  diverting,  and  turoingthe  public  highway  and 
footwi^  on  the  bank  of  the  River  Thames  adjoining  the 
Oreenwich  Marshes  as  described  or  referred  to  in  the  ap- 
phoation  submitted  to  the  vestry  on  Uie  24th  ult^  but  are 
of  opinion  that  all  reasonable  facility  should  be  i^orded  to 
the  several  a^licanta  to  enable  them  to  oarrv  on  their 
respective  businessea  adjoining  the  river,  provided  the  public 
generally  are  not  inconvenienced  by  the  stopping  up  and 
diverting  an  ancient  public  thoroughfare  witnout  the  sub- 
stitution of  a  nearer  or  more  commodious  way  in  its  place. 

This  resolution  was  communicated  to  the  Green- 
wich District  Board  of  Works  by  the  vestry  clerk 
of  the  parish  on  the  11th  April  1864,  and  the 
following  answer  was  thereupon  sent  to  the  appli- 
cants:— 

Board  of  Works  (Oreenwich  District)  Offices, 
Church-street,  Greenwich,  S.E., 
19th  April,  1664. 
Gentlemen,— I  am  directed  bv  the  Board  of  Works  for 
this  district  as  surveyors  of  highways  to  inform  you  that 
jcur  application  to  stop  up,  divert,  and  turn  part  of  a 
certain  footway  on  or  near  the  Marsh  Wall  of  the  river 
Thames,  in  the  parish  of  Greenwich,  and 'to  substitute 
another  way  in  lieu  of  the  port  so  proposed  to  be  stopped 
ap  and  diverted  (according  to  a  plan  acoomponying  your 
application),  having  been  suomitted  to  a  vestryof  the  said 
parish  as  required  by  the  provisions  of  the  General  Highvraiy 
Act.  the  board  have  received  a  letter,  a  copy  of  wMch  is 
enclosed  herewith,  containing  the  decision  of  che  vestry 
upon  such  application.— I  am,  &c.,  E.  W.  Jaxes, 

Clerk  to  the  Board. 
Kessrs.  (^ourtenaj,  Henwood,  and  Co. 
Messrs.  Gloss,  Elliott,  and  Co. 
Messrs.  T.  and  W.  Forrest  and  Co. 

Greenwich,  11th  April,  1864. 
Gentlemen,— We  are  diieoted  by  the  vestry  of  the  pariah 


to  inform  you  that  (tropositions  submitted  to  them  for 
stopning  up  and  diverting  port  of  the  footway  on  the  bank 
of  tne  river  Thames  a^jotning  the  Greenwich  Marshes 
accordix^  to  a  plan  at  t^e-  some  time  laid  before  the  vestry 
having  been  carefully  considered,  and  the  vestry  having 
reviewed  the  footway  proposed  to  be  stopped  up  and 
diverted,  and  the  line  of  way  proposed  to  be  substituted  in 
lieu  thereof,  they  have  come  to  toe  conclusion  that  the  pro- 
position cannot  be  agreed  to.  At  the  same  time  the  vestry 
think  that  all  reasonable  facility  should  be  afforded  to  the 
several  parties  who  have  signed  the  application  in  this 
matter  to  enable  them  to  carry  on  their  respective  businesses 
adjoining  the  river,  provided  the  public  oe  not  inconveni- 
enced by  the  stopping  up  and  diversion  of  an  ancient  public 
thoroughfare  withmt  the  substitution  of  a  nearer  or  more 
commodious  way  in  its  place. — We  ore.  Gentlemen,  your 
most  obedient  servants,  Jaxbs  and  Whsatlst, 

Vestry  Clerks. 
The  Board  of  Works  for  the  Greenwich  District, 
Surveyors  of  Highways,  &o. 

On  or  about  the  27th  April  1864,  another 
notice  was  received  by  the  Board  of  Works  for  the 
Greenwich  District  as  follows,  viz. : 

To  the  Surveyor  or  Surveyors  of  the  Highways  of  the 

parish  of  Greenwich  in  the  County  of  Kent. 
We,  the  undersigned,  being  desirous  of  stopping  up, 
diverting,  and  turning  a  certain  highway  or  footway,  in  the 
parish  of  Greenwich,  situate  on  or  near  the  Embankment, 
or  Marsh  Wall  of  the  river  Thames,  in  the  said  parish, 
abutting  westward  on  the  said  river  from  the  place  marked 
A  on  the  plan,  accompanving  this  our  application,  to  a 
place  marked  £  on  the  said  plan,  and  to  substitute  another 
highway  in  lieu  of  so  much  of  the  said  highway  and  foot- 
way, as  is  now  proposed  to  be  stopped  up,  diverted,  and 
turned,  that  is  to  say,  a  certain  new  highwav  situate  near 
to  and  on  the  north  side  of  the  *'  Sea  Witch '  public-bouse, 
on  the  said  Marsh  Wall,  and  leading  eastward  from  the  old 
highway  and  footway  so  proposed  to  be  stopped  up,  and 
diverted,  and  turned,  at  the  place  marked  A  in  the  acoom- 
panying  plan,  along  a  certidn  lane  called  Morden  Lane,  to 
a  ^aoe  marked  a  on  tiiie  same  plan,  thence  taming 
northward  along  a  certain  way  called  Blackwall-lane  to 
a  gate  at  the  north  end  of  uie  sidd  land  at  a  point 
marked  C.  on  the  same  plan,  thence  by  a  new  carriage  way 
or  cart  way  across  Isna  in  the  occupation  of  the  Blakely 
Ordance  Comjpeny  abutting  westward  on  land  partly 
in  the  occupation  of  the  undersigned  Messrs.  Courtenay, 
Henwood,  and  Co.,  and  eastward  on  land  in  the  occupation 
of  the  Blakely  Ordnance  Company  to  a  point  markea  D  on 
the  said  plan,  whence  it  is  proposed  to  substitute  a  roadway 
20ft.  across  another  piece  of  land  occupied  by  the  said 
Blakely  Ordnance  Company  to  tiie  point  marked  E  where 
the  said  new  highway  is  proi)osed  to  meet  and  join  the  old 
highway  and  footpath  propcwed  to  be  stopped  up,  diverted, 
and  turned.  And  between  which  last-mentioned  point  and 
the  place  first  mentioned  and  marked  A  on  the  said  plan,  it 
is  our  wish  that  the  said  old  highway  and  footpath  should 
be  stopped  up.  We  do  hereby  give  you  notice  and  require 
you  to  assemble  tne  inhabitants  of  the  said  pariah  of  Ghreen* 
wich  in  vestry,  and  to  submit  to  them  our  said  wish  to  stop 
up,  divert,  and  turn  the  said  old  highway  and  footway,  or 
so  mudi  thereof  as  is  shown  on  the  accompanying  plan 
between  the  points  A  and  E  as  aforesaid,  and  to  substitute 
the  said  new  nighway  in  lien  thereof.  A>>d  we  do  jointly 
undertake  and  agree  to  pay  all  expenses  attending  the 
application  to  justices,  and  otherwise  in  stoppinir  up  and 
diverting  and  turning  the  said  highway  and  footway  as 
aforesaid.    Dated  this  87th  April  1864. 

W.  and  B.  (for  Glass,  EUiott,  and  Co.) 
Geo.  Grant,  Secretary  (for  National  Com 
pany  for  Boat  Building  by  Machinery) . 

HsirST  BSSSKMSB. 

Thob.  Wm.  Cotav. 
John  Bcthsll. 

CoiTBTENAT,  HsNWOOD,  and  Co. 
Fksdk.  Wx.  Plat,  Secretary  (for  Blakely 
Ordnance  Cknnpany). 

The  National  Company  for  Boat  Building  who 
signed  the  above  notice  hy  George  Grant,  their 
secretary,  then,  as  hereinbefore  stated,  occupied  the 
premises  now  in  the  possession  of  the  defendants. 

The  foregoing  last  proposition  was  also  submitted 
to  the  vestry  in  due  form  on  the  6th  May  1864, 
when  the  vestry  appointed  a  committee  to  confer 
vfith  persons  seeking  to  stop  up  and  divert  the 
public  way  referred  to  in  their  application,  and  to 
report  the  result  to  a  future  meeting  of  the  vestry. 

This  resolution  was  communicated  to  the  appli- 
cants, but  it  does  not  appear  that  any  conference 
ever  took  place  between  them  and  the  committee  of 
the  yestry. 

The  restry  having  thus  dissented  from  the  pro- 
posal made  oa  the  2nd  March  1864,  and  not  having 
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conBented  to  the  Becond  proposal  dated  the  27th 
April  1864,  the  defendants  proceeded  to  atop  the 
path,  and  in  the  month  of  Aug.  1865  the  defendnnts 
who  had  by  that  time  succeeded  the  Boat  Building 
Company  in  the  occupation  of  their  premises,  caused 
a  fence  consisting  of  wooden  posts  planted  over  to 
a  height  of  about  8ft.,  to  be  then  placed  over  and 
across  the  path  at  the  south  end  of  their  premises. 
This  fence  was  afterwards  backed  up  with  a  large 
quantity  of  iron,  and  in  this  way  the  path  was 
completely  closed,  the  point  at  which  this  obstruc- 
tion was  placed  is  shown  on  the  plan  and  marked  D. 

This  obstruction  was  removed  in  the  month  of 
Sept.  1865,  by  the  district  board  of  works  acting  in 
their  capacity  of  surveyors  of  the  highways,  but 
was  immediately  afterwards  replaced  by  the  defen- 
dants. 

In  consequence  of  the  obstruction  so  created  the 
plaintiffs  preferred  an  indictment  against  the 
defendants  at  quarter  sessions  for  the  county  of 
Kent,  held  at  Maidstone  on  the  5th  July  1866, 
which  said  indictment  was  removed  into  this  court 
by  a  writ  of  certiorari  at  the  instance  of  the  defen- 
dants, and  was  tried  before  the  Right  Honourable 
Wm.  Bovill,  Knight,  Lord  Chief  Justice  of  the 
Court  of  Common  Pleas,  on  the  13th  March  1867, 
when  a  verdict  was  taken,  by  consent  for  the  Crown, 
subject,  however,  to  the  statement  of  a  case  for  the 
opinion  of  this  court.  It  is  agreed  that  the  judg- 
ment to  be  entered  up  in  the  case  so  argued  upon 
shall  abide  the  ultimate  judgment  which  may  be 
entered  up  in  the  present  case.  The  alleged  way 
was  described  in  the  indictment  as  follows : — "  A 
certain  common  and  public  footpath,  leading  from  a 
place  called  Ballast  Quay,  by  the  side  of  the  river 
Thames,  at  the  north-eastern  part  of  the  said  parish 
of  Greenwich,  and  extending  to  a  place  called 
Lombard-wall,  near  the  parish  of  Charlton,  and 
from  thence  southwards  towards,  and  in  the  lower 
road  leading  from  Greenwich  to  Charlton  and 
Woolwich." 

Under  the  obstructions  as  created  by  the  defen- 
dants, and  as  they  now  exist,  the  only  way  by  which 
the  public  can  pass  from  the  point  where  the  fence 
vis  erected  by  the  defendants  Maudslay  and  Field, 
to  the  point  where  the  fence  is  erected  by  the  defen- 
dant Bessemer  is,  by  going  from  the  first- mentioned 
fence,  down  a  roadway  leading  to  a  lane  csUed 
Black  wall- lane,  and  thence  by  a  footpath  leading 
across  the  marsh  to  the  end  of  Marsh-lane,  and 
thence  along  Marsh- l%ne  into  the  footpath  in  ques- 
tion, below  the  premises  of  F.  C.  HiUs,  from  which 
point  it  is  necessary  to  turn  in  a  north-westerly 
direction  along  the  path,  and  follow  the  same  round 
the  tongue  of  land  until  the  fence  erected  by  the 
defendant  Bessemer  is  reached. 

The  court  is  to  be  at  liberty  to  draw  inferences 
of  fact  if  they  think  fit  to  do  so. 

The  question  is  whether,  upon  the  facts  above 
stated,  the  defendants  are  guilty  of  obstructing  a 
public  way,  as  described  in  the  indictment,  or  other- 
wise. 

If  the  court  shall  answer  this  question  in  the 
affirmative,  judgment  is  to  be  entered  for  the  plain- 
tiffs for  iOs.  and  costs  of  suit;  otherwise  the 
judgment,  if  not  proved,  with  costs  of  defence,  to 
be  entered  for  defendants. 

MelUshf  Q.  C.  (with  him  Barrow)  for  the  plaintiffs. 
— It  is  clear  from  the  facts  set  forth  in  paragraph  9 
of  the  case  that  there  is  abundant  evidence  of  a 
dedication  to  the  public  of  the  footway  in  question, 
unless  there  is  something  in  its  character  to  take  it 
out  of  the  ordinary  rule.  It  is  submitted  that  there 
is  nothing  inconsistent  in  the  user  by  the  public  of 
the  surface  of  the  footway  over  the  embankment 
with  the  object  for  which  the  embankment  was 
created  and  is  kept  up.    The  oommissionen  odIj 


intervene  for  the  purpose  of  doing  what  is  neoet- 
sary  to  keep  up  the  embankment ;  the  ownership  of 
the  embankment  itself  is  in  the  persons  whose  Isndi 
are  adjoining,  and  the  right  of  using  the  banki  ii 
in  the  public.  Callis  on  Sewers,  treating  of  8es 
Banks,  pp.  78,  74,  says,  **  Justinian  the  Empemr, 
treating  of  these  in  his  Institutes,  and  his  title  De 
Rerum  Divisione,  describeth  them  in  this  manner: 
*  Riparum  usus  est  publicus,  illar*  vero  domin' 
ad  eos  pertinet  qui  prozimior  prsdiis  domini 
sunt,  itaque  naves  ad  eas  appellere  fnnes  arfao- 
ribus  ibi  natis  religare,  onns  aliquod  in  hii 
reponere  cuilibet  libirum  est;'  by  which  autho- 
rity it  appeareth  that  the  ownership  and  proprieta7 
of  the  sea  banks,  and  banks  of  great  rivers,  be  to 
them  whose  grounds  are  next  thereto  adjoining; 
and  the  trees,  grass,  and  other  things  thereon  grow- 
ing, belong  to  the  owner  of  the  soil ;  but  the  use  of 
the  banks  is  common  to  all  the  King's  liege  people, 
as  to  tie  the  ships  and  boats  to  the  trees,  and  to  tow 
them  to  and  fro,  and  to  lade  and  unlade  their 
merchandises  thereon,  and  for  fishers  to  dry  their 
nets  on.  And  as  the  owner  of  the  soil  and  prv> 
prietor  of  the  grounds  cannot  justify  the  digging;  or 
easting  of  them  down,  whereby  the  people  shall  be 
hindered  of  their  necessary  use  thereof,  no  mon 
can  the  people  which  have  but  neeetaarumi  vswa,  fell 
up  the  trees,  or  mow  the  grass  thereon  g^wio); ; 
neither  ought  they  to  dig  ballast  there ;  but  eve^ 
one,  as  well  owner  as  user,  nc  uti  guo  ut  alienum 
non  kedat.  I  cannot  more  aptly  compare  a  bank 
qf  the  sea,  or  of  a  navigable  river,  than  to  a  high- 
way, for  diat  the  property  thereof  it  to  him  whMe 
ground  is  next  adjoining,  and  the  use  thereof  is  com- 
mon to  all  men,  and  the  power  thereof  the  King  hu 
by  his  laws,  pnqprislas,  domino^  ustupopvlofjoiestoM  nyL 
[Mbllor,  J.  referred  to  Rex  v.  IT^e  InkahitaxU  »j 
Leake,  5  B.  &  Ad.  469.  There,  by  an  Act  for  draining 
fen  lands,  commissioners  were  authorised  to  make 
drains  and  otlier  works,  and  to  make  a  new  cot  or 
main  drain,  and  to  dispose  of  all  earth  and  hhI 
arising  from  the  drains  in  forming  banks  oo  each 
side  thereof,  the  banks,  drains,  &c.,  to  remain  ander 
their  control  for  the  purposes  of  the  Act.  Tlie 
commissioners  made  a  drain,  and  with  the  earth 
taken  from  it  a  bank.  The  bank  had  been  used  for 
about  twenty-five  years  as  a  public  highway,  and 
was  a  convenient  and  useful  road  fur  the  public.  Ob 
a  special  case  stating  these  facts  it  was  held  by  the 
Court  of  Queen's  Bench  that  the  dedication  of  tfaii 
part  of  the  bank  as  a  road  to  the  use  of  the  public 
was  not  inconsistent  with  the  purposes  to  which  the 
commissioners  were  bound  by  the  Act  to  apply  it] 
An  authority  to  the  same  effect  is  The  Compan  •/ 
Proprietors  of  the  Grand  Surr^  Canal  v.  ndL, 
1  M.  &  6.  392,  in  which  it  was  held  that  there  wis 
nothing  in  the  constitution  of  the  company  (vho 
were  required  to  make  and  maintain  bridges  orer 
the  canal  for  the  use  of  the  owners  and  oocapien 
of  adjoining  lands)  or  in  the  nature  of  their  pro- 
perty to  prevent  them  from  dedicating  the  hndge 
in  question  in  that  case  to  the  public. 

Raifmond  (with  him  W.  Bush  Cooper),  for  the 
defendants,  contended  that  a  sea  wall  such  ss  this 
embankment  was,  for  the  purpose  of  keeping  out 
the  sea,  could  not  be  dedicated  to  the  public.  It 
would  be  a  legal  absurdity  that  a  right  of  wav  oo 
the  part  of  the  public  over  such  sea  walls  shoohl  co- 
exist with  the  jurisdiction  of  the  Commissionen  of 
Sewers  over  them.  [Cookbdrn,  C.  J.— The  way  to 
see  whether  that  is  so  is  to  see  whether  there  issny 
inconsistencv  in  point  of  fact]  Consider  the  con- 
sequences of  holding  that  the  public  hare  a  right  of 
way.  If  the  wall,  from  being  used  by  the  public  ai 
a  highway,  becomes  so  worn  away  as  to  reqoiie  re- 
pairs, who  is  to  do  the  repairs  requisite  to  keep 
out  the  sea?    Is  it  the  oir^on  of  the  sea  waU| 
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or  the  commissioiiera  ?  Again,  suppose  it  were 
necessary,  in  order  to  keep  out  the  sea,  that  a 
sea  wall  should  be  erected  in  some  place  where 
a  light  of  way  existed,  would  not  the  commissioners 
be  able,  and  would  they  not  be  bound,  to  erect  the 
sea  wall  and  so  destroy  the  right  of  way  ?  [Black- 
BOBN,  J.— I  should  be  sorry  to  say  that  there  could 
be  sach  a  dedication  to  the  public  as  would  prerent 
the  commissioners  from  exercising  this  right.  What 
I  am  unable  to  see  is  that  the  present  is  a  case  of 
that  kind.]  In  Bex  v.  The  Inhabitants  of  Leake 
(ir6i  8up.)  the  ground  of  the  decision  was  that  the 
use  of  the  top  of  the  bank  was  unnecessary  for  the 
purposes  of  the  commissioners.  Parke,  J.  said, 
"If  the  land  were  Tested  by  the  Act  of  Parliament 
in  commissioners  so  that  they  were  thereby  bound 
to  use  it  for  some  special  purpose  incompatible  with 
its  public  use  as  a  highway,  I  should  have  thought 
that  such  trustees  would  have  been  incapable  in 
point  of  law  to  make  a  dedication  of  it."  In  Reg, 
V,  The  Inhabitants  of  the  Parish  of  Paul,  2  Moo.  &  Rob. 
307,  it  was  held  on  indictment  for  the  non-repair  of 
a  highway,  in  the  ordinary  form,  that  a  parish  can- 
not be  conyicted  for  not  rebuilding  a  sea  wall 
washed  away  by  the  sea,  over  the  top  of  which  the 
alleged  way  used  to  pass,  and  Maule,  J.  said,  **  In 
ordinary  language  this  cannot  be  said  to  ha? e  been, 
at  the  time  of  the  default,  a  highway  which  the 
public  were  prevented  from  conveniently  using 
for  w>nt  of  due  reparation  and  amendment.  It  was 
at  one  time,  at  most,  a  wall  or  embankment,  on  the 
top  of  which  there  was  a  road ;  and  whatever  might 
be  rhe  duty  of  the  parish  as  to  a  road  so  in  existence 
and  requiring  repair,  I  do  not  think  they  are  de- 
faulters on  this  evidence.*'  The  wall  in  the  present 
case  is  an  artificial  structure,  and  in  this  respect  it 
differs  from  an  embankment,  and  the  ownership  in 
it  is  in  those  who  are  bound  to  repair  it.  **  A  wall," 
says  Cailis,  p.  74,  **  doth  differ  in  poiirt  of  owner- 
ship from  a  bank ;  first,  in  respect  of  the  materials 
the  same  is  made  on,  for  a  bank  is  made  ex  soio 
et  /undo  quce  ex  suis  propriis  naturis  sunt  eadem  cum 
terra  super  qua  edificatur;  but  so  is  not  a  wall,  for  it 
is  an  artificial  edifice,  not  of  the  materials  arising 
of  the  place  where  it  standeth,  but  whidi  be  brought 
thither  and  built  there,  ad  prcpria  onera  et  costagia 
partis ;  so  that  the  ownership  and  property  of  a  wall 
doth  appertain  to  him  who  is  bound  to  repair  the 
same,  though  his  ground  lie  not  next  thereto ;  but 
of  a  bank  the  property  and  ownership  is  his  whose 
grounds  adjoin  thereto."  The  present  case,  as  to 
dedication,,  is  analogous  to  Chapman  y,  Orippsy  2  F. 
&  F.  864,  where  it  was  held  that  the  mere  use  by 
people  of  tracks  in  a  wood,  where  they  were  free  to 
wander  about  as  they  pleased,  is  not  necessarily  enough 
to  show  a  dedication  of  such  tracks  to  the  public  as 
public  footways.  Considering  the  nature  of  the 
property  in  the  present  case,  belonging  as  it  does  to 
a  college  a  long  way  distant  from  it,  there  is  not 
sufficient  proof  of  dedication.  It  is  not  like  the  case 
of  an  owner  living  near,  and  being  cognisant  of,  and 
not  interfering  with  the  user  on  the  part  of  the 
public 

MeBish,  Q.  C.  was  not  heard  in  reply. 

CocKBURN,  C.  J. — I  think  that  our  judgment 
must  be  for  the  plaintiffs.  There  is  in  the  state- 
ment of  the  facts, of  this  case,  abundant  evidence 
to  establish  a  dedication  to  the  public  of  the  foot- 
way, and  of  a  right  in  the  public  to  use  it,  unless 
there  is  anything  dehors  the  case  to  control  what  I  pre- 
sume to  be  the  necessary  effect  of  the  facts  as  stated. 
The  legal  proposition  contended  for  by  Mr.  Ray- 
mond on  behalf  of  the  defendants  is,  that  as  this 
footpath  passed  over  the  top  of  the  sea  wall  which 
was  erected  to  protect  the  land  against  the  river, 
no  right  can  have  been  acquired  by  the  public, 


because  the  wall  is  under  the  control  of  the  com- 
missioners of  sewers,  and  erected  for  public  pur- 
poses. Now  I  have  heard  no  authority  cited  for 
that  proposition,  which  appears  to  me  to  be  a  great 
deal  too  large.  The  power  to  erect  a  .sea  wall  or 
embankment  as  a  protection  against  the  sea,  or  from 
the  influx  of  the  tide  in  rivers,  is  one  of  those 
things  which  emanate  from  the  prerogative  uf  the 
Crown  for  the  general* safety  of  the  public;  and 
no  doubt  the  ordinary  rights  of  property  must 
give  way  to  that  which  is  done  under  that  great 
prerogative  authority  for  the  protection  and  safety 
of  the  public,  but  only  to  the  extent  to  which  it  is 
necessary  that  private  rights  or  public  rights  should 
be  sacrificed  for  the  larger  public  purpose  —  the 
general  common  weal  of  the  public  at  large.  And 
so  far  as  the  rights  of  property,  or  the  rights 
acquired  over  property,  as  in  the  case  of  a  public 
right  of  way  acquired  by  the  public,  can 
be  exercised  consistently  with  the  larger  public 
purpose  for  which  the  right  of  the  Crown  is  exer- 
cised, the  rights  of  property  nee  I  not  be  interfered 
with,  or  the  rights  incident  to  it.  In  the  present 
case  it  appears  that  this  enjoyment  by  the  public  of 
the  right  of  way,  for  aught  we  know,  existed  before 
the  sea  wall  in  question  was  erected,  or,  at  all 
events,  we  may  fairly  infer,  has  been  used  and  en- 
joyed by  the  public  from  the  time  those  sea  walls 
were  first  erected,  which,  as  my  brother  Blackburn 
has  thrown  out  in  the  course  of  the  argument, 
possibly  date  as  far  back  as  the  time  of  the  Roman 
occupation  of  this  country.  If  those  rights  of 
ownership — ^and  it  is  the  right  of  ownership  that 
Mr.  Raymond  contends  for  on  behalf  of  the  defen- 
dants— or  the  rights  incidental  to  the  ownership, 
can  be  enjoyed,  or  the  right  of  the  public  to  this 
footway  can  be  enjoyed,  consistently  with  what  is 
necessary  for  the  general  public  welfare  in  that 
district,  I  can  see  no  reason  why  they  should  not  be 
enjoyed  with  it.  There  is  no  doubt  that  this  footway 
can  be  used  by  the  public  without  in  any  way  inter- 
fering with  .the  maintenances  of  this  necessary 
sea  wall  or  embankment  I  quite  agree,  if  we 
thought  it  could  not,  or  if  it  was  necessary  for 
public  purposes,  or  for  public  safety  in  the  dis- 
trict, that  the  commissioners  should  alter  the 
level  of  that  wall  so  as  to  interfere  and  obstruct 
the  public  right  of  way,  that  the  right  of 
way  must  yield  to  the  larger  and  more  important 
purpose  for  which  the  power  of  the  Commissioners 
of  Sewers  was  originslly  given.  I  see  nothing  to 
render  this  power  inconsistent  with  the  enjoyment 
of  the  rights  of  the  owner,  and  the  rights  which 
the  public  may  have  acquired  against  the  owner  by 
prescription  or  dedication,  or  whatever  m&y  be  the 
origin  of  the  right  which  the  public  may  have ;  and 
I  see  no  reason  whatever  why,  in  point  of  law,  in 
point  of  public  policy,  or  in  point  of  fact,  these  two 
things  should  not  exist.  Therefore,  Mr.  Raymond 
fails  in  making  out  that  that  state  of  facts,  which 
under  other  circumstances  would  clearlv  establish 
a  right  of  way  in  the  public,  does  not  do  so  in  the 
present  case. 

Blackburn,  J. — ^I  am  of  the  same  opinion.  In 
this  case  the  only  question  is  whether  the  plaintiffs 
have  shown  that  the  public,  as  against  the  defen- 
dants, have  a  right,  as  the  public,  to  use  this  foot- 
path where  the  defendants  have  obstructed  it. 
Paragraph  9  of  the  special  case,  after  stating 
exhaustively  almost  that  the  path  has  been  usid  in 
every  possible  way  in  which  it  Cv)uld  be  used,  goes 
on  to  say  "  and  generally  the  path  and  that  part  of 
it  passing  through  the  defendants*  premises  has 
been  us^  by  the  public  without  interruption 
(except  as  hereinafter  mentioned)  for  the  purpose 
of  recreation  and  business  as  a  public  footpa  ii " 
That,  as  I  gather  from  what  is  stated,  proves  the 
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exercise  of  the  right  to  have  been  as  far  back  as 
living  memorj  goes ;  and  there  can  be  no  question 
at  all  that  that  would  establish  a  right  of  public 
footway,  if  it  was  on  ordinary  level  grounds.  But 
the  point  made  by  Mr.  Raymond  is  this :  The  foot- 
way in  question  goes  along  the  top  of  an  artificial 
embankment  or  wall,  which,  as  it  appears  from 
the  case,  existed  there  from  what  time  does  not 
distinctly  appear,  but  certainly  from  before  the  time 
of  Henry  VIII.,  and  it  is  not  at  all  impossible  that 
it  existed  from  before  the  time  of  legal  memory. 
At  all  events,  as  long  as  any  evide  ^ce  can  go  it  has 
existed  there,  intended  as  a  defence  to  the  marshes, 
and  has,  in  point  of  fact,  been  kept  up  by  the  com- 
missioners of  sewers  for  the  defence  of  the  marshes. 
Mr.  Raymond's  contention  is,  that  it  is  impossible  in 
point  of  law  that  there  can  be  a  right  in  the  public 
to  go  along  the  top  of  such  an  embankment.  I 
agree  with  what  he  says  thus  far,  that  the 
fact  of  its  being  an  embankment  kept  up  by  the 
commissioners  of  sewers  to  protect  the  land  from  in- 
undation is  paramount  to  the  right  on  the  part  of 
the  public,  and  that  whatever  is  inconsistent  with 
that  could  not  stand.  I  Uiink  that  where  this  foot- 
path exists,  if  in  any  way  the  user  of  it  as  a  foot- 
path comes  to  be  inconsistent  with  the  maintenance 
of  the  embankment,  the  commissioners  taking 
proper  steps  to  repair  the  embankment,  the  right  of 
way  must  be  interrupted  for  that  purpose.  I  see 
DO  anomaly  or  inconsistency  in  point  of  law  in  this. 
It  is  very  like  that  which  constantly  occurs  where  a 
person  building  a  house,  partially  stops  up  the 
street ;  and  therefore  I  do  not  see  why  there  should 
not  be  a  footpath  at  the  top  of  the  sea  wall,  subject 
to  the  right  of  the  commissioners  to  interfere  with 
it.  But  Mr.  Raymond  argues  that  if  that  were  so, 
a  difficulty  might  arise  as  to  the  liability  of  the 
parish  to  repair.  No  doubt  the  parish  may  not  be 
indictable  for  not  repairing  this  way,  on  the  ground 
that  the  commissioners  of  sewers  keeping  up  the 
embankment  would  be  the  persons  who  should  keep 
the  path  in  order.  That  is  a  matter  which  can 
be  decided  when  it  comes  to  be  a  question 
between  the  commissioners  of  sewers  and  the 
purish  as  to  the  liability  of  the  parish  to  repair. 
When  it  does  arise  I  shall  require  more 
opportunity  of  considering  the  law  applicable  to  the 
subject.  Mr.  Raymond  urged  that  there  are  many 
cases  in  which  casual  trespassers  using  the  embank- 
ment and  walking  ov^r  it  at  one  time  or  another 
might  give  rise  to  rights  of  way.  I  do  not  think 
that  that  is  founded  on  a  right  understanding  of 
what  constitutes  a  right  of  way.  It  is  necessary,  in 
order  that  there  may  be  a  right  of  way  established,  to 
show  that  it  has  been  used  openly  as  of  right,  and 
for  so  long  a  time  that  it  must  have  come  to  the 
knowledge  of  the  owners  of  the  fee  that  the  public 
were  so  using  it  as  of  right ;  and  from  this  apparent 
acquiescence  of  the  owners,  a  jury  might  fairly 
draw  the  inference  that  the  owners  chose  to  consent, 
in  which  case  there  would  be  a  dedication.  I  think, 
therefore,  looking  at  all  these  elements,  and  taking 
into  account  the  extent  to  which  this  footpath  has 
been  used  for  practical  purposes,  that  this  right  is 
established.  When  it  is  sought  to  prove  a 
right  of  way  along  the  top  of  an  artificial  embank- 
ment such  as  the  present,  it  is  more  difficult  to 
prove  that  there  has  been  that  right  acquired  by 
the  public,  and  therefore  in  such  a  case  the  owners 
would  stand  a  better  chance  than  a  landowner  in 
ordinary  cases.  You  may  have  a  way  along 
the  top  of  an  artificial  embankment,  as  every- 
one well  knows,  such  as  the  Thames  Em- 
bankment. I  cannot  imagine  it  possible  that 
anybody  would  say  that  it  could  not  be  so 
ia  that  case.  Probably,  there  the  Act  of  Paxlia- 
>t  comes  in  question  ;  but  supposing  it  had  been 
at  common  law  by  people  exercising  common 


law  powers,  I  cannot  see  how  if  the  public  have 
acquired  a  right  by  user  to  walk  there,  they 
could  obstruct  the  public.  Taking  that  view  of  the 
matter  in  the  present  case,  and  looking  to  the 
extensive  manner  in  which  the  user  is  found  in  the 
9th  paragraph  of  this  case,  I  think  it  is  established 
that  there  was  this  right,  and  consequently  that 
the  defendants  had  no  right  to  cause  tlie  obstroc- 
tion,  and  therefore  our  judgment  must  be  for  the 
plaintiffs. 

Mbllor,  J.— I  can  see  nothing  in  the  nature  of 
the  property  and  the  embankment  itaelf,  or  the 
object  of  it,  which  is  inconsistent  with  the  user 
by  the  public  as  a  footpath.  The  powers  of  the 
commissioners  of  sewers  are  paramount  to  the 
use  by  the  public  of  the  embankment  as  a  footway. 
It  may  be  that  the  footway  may  on  occasions  be 
interrupted  by  the  necessity  of  repairs,  or  by  the 
works  of  the  commissioners  of  sewers ;  but  in  the 
mean  time  it  appears  to  me,  that  there  is  nothing 
in  that  inconsistent  with  the  use  by  the  public  in 
the  way  in  which  they  have  used  it.  so  as  to  acquire 
a  right  over  it.  I  quite  agree  with  Mr.  Raymond 
that  it  requires  probably  in  such  a  case  as  thii, 
and  certainly  in  many  cases,  that  the  nature 
and  extent  of  the  user  and  enjoyment  by  the 
public  must  be  so  extensive  and  so  oonstant- 
as  to  leave  no  doubt  that  the  parties  who  had 
the  right  to  interfere,  have  not  in  any  way  inter- 
fered to  prevent  the  acquisition  of  the  right  on  the 
part  of  the  public.  But  here  the  evidence  is  all 
one  way.  There  is  no  evidence  of  the  least  inter- 
ruption, nor  the  least  desire  to  interrupt,  nor  any 
act  of  interruption.  The  user  is  as  complete  and 
extensive  as  one  could  well  imagine  user  to  be, 
and  it  has  existed  for  a  long  time.  I  think 
that  the  user  and  the  nature  of  it  are  so  large  and 
continuous  as  to  leave  no  doubt  of  the  acquisition 
of  the  right,  and  unless  there  is  something  in  the 
nature  of  the  property  and  the  duty  of  the  commis- 
sioners of  sewers,  which  is  absolutely  inconsistent 
with  the  acquisition  of  the  right  by  the  public,  the 
user  is  abundantly  and  sufficiently  shown,  and  that 
user  is  a  lawful  user. 

Loan,  J. — I  am  of  the  same  opinion  upon  both 
points. 

Judgment  for  the  plaintiffs. 

Attorneys  for  pUintiffs,  Kings/ord  and  Darma»y 
for  E,  W,  James^  Greenwich. 

Attorney  for  defendants,  /.  Evans. 


Satwrdayy  Juns  11,  1870. 
Gastbr  (app.)  V.  Pabkhousb  (resp.) 

Market — Tolh — Selling  marketable  goods  without  pay- 
ing the  toU— Subsequent  payment— Condonation  of 
offence. 

By  the  30<A  Vict,  c  xix,  (Jocat),  JMExmoutk  Market 
Act  1867,  poioers  are  given  to  erect  a  market  for  the 
town  of  Exmoutk,  with  p^noer  to  take  tolls,  a  penali^ 
being  imposed  for  selling  certain  goods  within  the 
limits  0/  such  market,  without  having  a  Hcenee  or  pre- 
mously  paid  the  tolL 

The  respondent,  at  nine  o'clock  in.  the  momtno,  sold 
certain  marketable  vegetables,  he  not  having  a  aeenee^ 
nor  having  previously  paid  the  market  tolls,  and  upon 
being  required  to  paif  the  same,  he  re/used.  At  seven 
o*chck  in  the  evening  of  the  same  day  he  paid  the 
toll,  and  was  afterwords  summoned  for  the  offenesof 
selling  these  goods  without  having  a  licence  or  having 
paid  the  toll;  and  at  the  hearing,  the  justice*  being  of 
opiman  that  by  the  subsequent  payment  of  the  toll  the 
offenos  was  condoned,  they  dismissed  the  informaiion : 
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BeUf  that  the  justices  were  wrong^  and  that  the  offence 
was  one  which  could  not  be  condoned. 

'Dub  was  a  case  stated  by  three  of  Her  Majesty's 
justices  of  the  peace  in  and  for  the  county  of  Devon, 
Qoder  the  stat.  20  &  21  Vict.  c.  43,  as  follows: 

At  a  petty  sessions  holden  at  the  court  house, 
Woodbury,  in  and  for  the  division  of  Woodbury,  in 
the  county  of  Devon,  on  the  10th  May  1869,  an 
information  preferred  by  Edwin  John  Carter,  here- 
inafter called  the  appellant,  llgainst  William  Park- 
bouse,  hereinafter  called  the  respondent,  under  sect 
20  of  the  Exmouth  Market  Act  18G7  (30  Vict.  c.  xiz.) 
f'-harging,  for  that  he,  the  said  respondent,  did  on  the 
24th  April  then  last  unlawfully  sell  or  expose  for 
sale  at  a  place  within  the  limits  of  the  Exmouth 
market  (not  being  the  new  market  or  his  dwelling- 
house  or  shop),  to  wit,  the  Exmouth  railway  station, 
a  quantity  of  potatoes,  not  being  licensed  as  pro- 
vided by  the  said  Exmouth  Market  Act  1867,  was 
heard  and  determined  by  us,  the  said  appellant,  and 
respondent  both  being  then  present,  and  upon  such 
bearing  as  before  mentioned  we  dismissed  the  sum- 
mons. And  whereas  the  said  appellant  being  dis- 
satisfied with  our  determination  upon  the  hearing  of 
the  said  information,  as  being  erroneous  in  point  of 
law,  hath  pursuant  to  sect.  2  of  the  said  stat. 
20  &  21  Vict.  c.  43,  duly  applied  to  us  in  writing  to 
state  and  sign  a  case  setting  forth  the  facts  and 
grounds  of  such  our  determination  as  aforesaid  for 
the  opinion  of  this  court,  and  hath  duly  entered 
into  a  recognisance  as  required  by  the  said  statute 
in  that  behalf. 

Now,  therefore,  we,  the  said  justices,  in  com- 
pliance with  the  said  applications  and  the  provision 
of  the  said  statute  do  hereby  state  and  sign  the 
following  case. 

The  appellant  appeared  personally. 

Mr.  Toye  appeared  for  the  respondents. 

Edward  John  Carter  sworn : 

I  am  a  ooUeotor  of  the  tolls  of  the  Exmouth  marlcet 
under  the  Exmouth  Market  Act  1867.  I  produce  a  copy  of 
a  uotioe  that  was  published,  that  the  new  market  in  Ex- 
month  would  be  opened  on  the  19th  April  last.  That  notice 
waa  publiahed  by  order  of  the  trustees  under  the  will  of 
the  late  Lord  BoUe,  who  are  the  undertaker  under  the 
Exmouth  Market  Act  1807.  The  following  is  a  copy  of  the 
notice: 

"PuBUO  Nonos. 
*<  Exmouth  Market  Act  1867. 

*'  The  trustees  of  Lord  BoUes  will  hereby  give  notice  that 
on  and  after  Monday,  the  19th  April  1869  the  present  market- 
house  on  the  Strand  will  be  closed,  and  the  market  will  be 
removed,  and  will  thenceforth  be  held  at  the  new  market- 
place in  Chapel-street,  Where  the  weekly  market  will  be 
held  as  heretofore  on  Saturdays.  The  limits  of  the  new 
market  are  the  limits  for  the  time  being  jf  the  district  of 
the  local  board  of  health  for  Exmouth;  wi^out  those 
limito  it  will,  after  the  19th  Anril  18d9,  be  unlawful  for  any 
person  not  duly  licenced  to  sell  or  expose  goods  for  sale  in 
■nj  open  place  not  being  the  new  market  place,  or  his  or 
her  own  dwelling-house  or  shop,  or  to  cry  for  sale,  or  sell 
horn  door  to  door,  any  flsh,  poultry,  e^s,  butter,  fruit, 
herbs,  vegetablee,  or  any  other  commodity  without  having 
flrstiiaid  the  toUs  granted  by  the  Market  Act. 

"Offenders  will  for  every  such  offence  be  liable  to  a 
psnalty  of  40s. 

"  For  stalls  or  places  in  the  new  market  place,  and  for 
licences  to  sell  in  open  places  within  the  limits  of  the 
market,  apply  to  Mr.  E.  J.  Carter,  Exmouth.  Dated  this 
30th  March  1889.— By  order  of  the  trustees. 

*'  B.  H.  LiPBOoxBE,  Steward." 

I  am  appointed  the  toll  collector  under  the  above  notice. 
1  nrodace  a  certificate  signed  by  two  Justices,  dated  the  17th 
of  April  last,  declaring  the  market  to  be  open. 

"  Oownty  o/Bivon,  to  tott.  —  Whereas  by  the  deposition  of 
Edward  John  Carter,  of  Exmouth,  in  the  said  county  of 
Devon,  bmlder,  taken  and  made  upon  oath  before  us,  Chturles 
Shepherd  Stuart,  E.C.B.,  and  Henry  Hawkins  Tremayne, 
Esq.,  two  ot  Her  Majesty's  justices  of  the  peace  of  and  for 
the  said  county  of  Devon,  actin^f  in  and  for  the  said  coun^, 
and  in  and  for  the  petty  sessional  division  of  Woodburj, 
within  which  the  parish  of  Littleham-oum-Exmouth,  here- 
inafter mentioned,  is  situated  at  Exmouth,  in  the  said  county 
and  division,  the  17th  April  1869,  upon  the  matter  of  the  open* 
ing  of  acertain  new^-erected  market  or  market-house  adjoin- 
ing Bolle-street,  in  the  parish  of  Littleham  cnm-Exmouth,  in 
the  said  county.  Proof  was  adduced  to  us,  tlie  said  justices, 
that  the  said  newly-erected  market  or  market-house  adjoin- 
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ing  BoUe-street,  within  the  pariah  of  Littleham  cum- 
Einnouth,  is  now  completed  and  fit  for  public  use.  Now, 
therefore,  we,  whose  names  are  hereunto  set,  so  b^ng  such 
justices  as  aforesaid,  do  certify  that  such  newly-erected 
market  is  now  c«>mplete  and  fit  for  public  use.  Qiven  under 
our  haads  at  Exmouth  in  the  said  county,  within  whidi 
the  aforesaid  parish  of  Littleham-cum-Ezmouth  is  situated, 
this  17th  April  1868. 

"  C.  J.  Stuabt,  J.P. 

"  HSMBT  H.  TaSXATHK." 

On  the  24th  April  I  was  informed  that  some  person  was 
selling  potatoes  at  the  railway  station,  which  Is  within  the 
limits  of  the  market.  I  went  to  the  railway  station,  and  I 
saw  a  womim  named  Jemima  Stapleton  purchasing  potatoes 
from  the  respondeat.  1  asked  his  name,  and  he  refused  to 
give  it.  I  told  him  he  had  no  right  to  sell  potatoes  there, 
and  he  must  brii^  them  to  the  market.  In  consequence  of 
his  refusing  to  give  his  name  I  said  I  should  take  a  distress 
on  the  i>otatoes  if  he  did  not  give  his  name.  After  some 
time  he  gave  the  name  of  Parkhouse,  but  refused  to  give 
his  Christian  name.  He  had  twenty  sacks  of  potatoes  on  a 
truck,  and  one  lying  on  the  ground ;  he  said  he  only  bought 
twenty-three.  Bichard  Boon  came  just  afterwards,  and 
said  he  had  bought  five  sacks  of  iwtatoes  from  the  respon- 
dent, and  he  was  come  with  a  cart  to  take  them  away.  I 
told  the  respondent  the  potatoes  must  go  to  the  market^ 
uid  if  he  would  bring  them  I  would  not  summons  him.  He 
said  he  would  not.  Boon  said  he  did  not  car^,  he  had 
bought  the  potatoes  and  would  take  them  away. 

Cross-examined  by  Mr.  Toye : — 

I  did  not  see  Boon  take  them  away.  I  did  not  see  him 
buy  them ;  he  said  he  had  just  bought  them.  I  should  say 
it  was  about  9.30.  I  got  the  notioe  produced  from  Mr.  Lips- 
oombe.  I  know  that  there  are  similar  ones  posted  against 
the  walls.  I  went  to  the  railway  to  where  the  stand  not 
under  cover.  Bespondent  was  there,  and  .Temima  Stapleton 
was  thore,  sayinK  something  about  "  the  potato  sacks  are 
'aU  sizes,  bags  are  six  soora."  I  was  not  present  at  any  sale 
of  potatoes.  The  Act  shows  what  are  the  limits  of  the 
markets,  which  are  the  limits  of  the  local  board  of  health, 
and  the  railway  station  is  within  those  limits.  Bespondent 
did  not  say  he  would  pay  the  toll ;  he  paid  me  the  toll 
about  seven  o'clock  in  tne  eveninyr.  They  were  sacks.  The 
receipt  produced  is  for  the  saoks  that  were  brought  to  the 
railway  station.  I  was  not  told  that  several  of  those  sacks 
had  been  sold  before  the  market  was  opened  and  the  Act 
came  into  operation.  Sometimes  people  pay  their  tolls.  I 
received  a  communication  from  the  defendant's  brother 
about  the  charge.  I  did  not  take  out  the  summons  until 
after  that  letter.  It  was  not  in  consequence  of  that  I  took 
the  summons  out. 

Jemima  Stapleton  sworn : — 

On  the  24th  April  last  I  saw  Parkhouse,-  the  respondent,  at 
the  railway  station,  I  purchased  two  sacks  of  potatoes  of 
him  at  the  railway  station,  I  understood  them  to  be  11 
score  lOlb.  each  sack,  I  paid  him  18«.  for  them.  At  the 
station  I  saw  Mr.  Carter  there  j  I  heard  him  order  Park- 
house,  the  respondent,  to  go  into  the  miirket  with  the 
potatoes,  I  heard  him  refuse  to  give  Carter  his  name. 

Cross-examined  by  Mr.  Toye : — 

I  purchased  the  potatoes  before  Mr.  Carter  came,  I  was 
there  about  a  quartBr  of  an  hour  before  he  came ;  I  pur- 
chased them  the  same  day  at  the  railway  station  in  the 
truck,  I  did  not  hear  Mr.  Carter  demand  the  toll. 

We,  being  of  opinion  that  the  payment  of  the  tolls 
in  the  evening  of  the  same  day  and  before  the  sum- 
mons was  issued  did  away  with  the  oflfence,  gave 
our  determination  against  the  appellant  as  before 
stated,  and  dismissed  the  summons. 

The  question  of  law  arising  on  the  above  state- 
ment for  the  opinion  of  this  court,  therefore,  is 
whether  the  payment  of  toll  in  the  evening  condoned 
the  offence  of  unlawfully  selling  or  exposing  for 
sale  at  a  place  within  the  limits  of  the  Exmouth 
Market,  not  being  the  new  market,  or  dwelling  or 
shop  of  the  respondent,  a  quantity  of  potatoes,  with- 
out being  licensed  to  do  so,  as  provided  by  the  20th 
section  ot  the  Exmouth  Market  Act. 

Given  under  our  hands,  15th  Dec  1869. 

Frbdbriok  Blahot. 
Dan  B.  Dabt. 

By  the  80  Vict.  c.  xix.  (local),  an  Act  for  the 
better  regulation  of  the  market  of  Exmouth,  in  the 
county  of  Devon,  and  for  other  purposes,  and  of 
which  the  short  title  is  **  Exmouth  Market  Act 
1 860,"  power  is  given  to  certain  persons  to  erect  a 
new  market  for  the  town  of  Exmouth,  with  power 
to  take  certain  tolls,  which  tolls  are  set  forth  in  a 
schedule.  The  19th  section  empowers  the  under- 
taker to  grant  a  licence  to  any  person  who   is 
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TuBB  (app.)  o.  Good  (resp.). 


[Q.B. 


desiroas  of  exposing  or  lelling  goods  within   the 

limits   of   the   market,    hot  not  actually   in    the 

market ;  and  by  sect.  20  it  is  enacted  that 

If  any  person  not  harinx  a  lioonoe  from  the  ondertakors 
■o  to  do,  aeU,  or  expose  for  sale  in  any  open  place  within 
the  limits  of  the  market,  not  bein;  the  new  market*place, 
or  hia  own  dwelling-honae  or  shop,  any  article  in  respeec 
of  the  sale  or  exposure  for  sale  whereof  in  the  new  market- 
place anv  toll  is  oy  this  Act  granted,  every  person  so  offSsnd- 
mg  shall  for  erery  such  offence  forfeit  not  exceeding  forty 
smllings  :  provided  that  nothing  in  this  Act  shall  prejudice 
or  interfere  with  the  lawful  exercise  by  licensed  hawkers  of 
the  callings  for  which  they  are  so  licensed,  or  restrain  or 

Sohibit  any  person  who  shall  have  first  paid  the  tolls  by 
is  Act  granted  from  carrying  or  crying  for  sale,  or  from 
selling  from  door  to  door  within  the  said  limits,  any  fish, 
pooltiry,  egg««  butter,  fruit,  herbs,  or  yegeta^lee  or  any 
other  commodity  usually  so  carried  or  cried. 

Bere^  Q.C.  (Frere  with  him),  appeared  for  the 
appellant.  The  justices  have  acted  in  dismissing 
the  summons  upon  the  idea  that  because  the  toll 
was  paid  in  the  evening  that  the  offence  committed 
in  the  morning  was  condoned  and  at  an  end ;  but  this 
could  not  have  been  so,  the  respondent  haying  by 
the  sale  in  the  morning  without  paying  the  toll 
committed  an  offence,  could  not  by  subsequently 
paying  the  toll  annul  his  yiolatlon  of  the  Act.  If 
this  could  be  so,  the  Act  would  be  constantly 
evaded. 

No  one  appeared  for  the  respondent. 

CooKBURW,  C.  J.^It  is  quite  clear  that  the 
justices  were  wrong.  The  offence  which  involves  a 
penalty  could  not  be  condoned.  The  case  must  go 
back  to  the  justices. 

Coie  to  be  remitted  to  the  justices. 

Attorneys    for    the    appellant,  Frere,    Cholmel^ 
Forster,  and  Frere. 


TuBB  (app.)  V,  Good  (resp.) 

Metropolitan  Building  Act  1850  (18  ^  19  Vict,  c  122), 
s.  61 — District  surveyor — Bight  to  fees —  Who  liable 
to  pay. 

By  sect,  51  o/  <As  18  ^  19  Vict,  c,  1 22  (Me  Metropolitan 
Building  Act  1855),  certain  fees  are  due  to  the  dis- 
trict surveyor  upon  certain  work  being  completed  from 
*^  the  buVder^  occupier ,  or  owner,*'  Certain  toork, 
entitling  the  district  surveyor  to  fees^  was  completed,  in 
July  1866,  at  which  time  the  appeliant  was  not  the 
**  builder,  occupier,  or  oumer^**  but  having  become  such 
in  the  year  1869,  the  district  surveyor  made  a  claim 
upon  him  as  such  owner /or  the  fees : 

Held,  that  the  district  surveyor  was  not  entitled  to  recover 
such  fees  of  the  appeUant,  inasmuch  as  he  was  not  the 
owner  of  the  premises  at  the  time  the  fees  became  due. 

This  was  a  case  stated  by  one  of  the  Metropo- 
litan police  magistrates  under  the  20  &  21  Vict, 
c  48,  upon  an  order  made  by  him  upon  the  appel- 
lant.   The  case  was  as  follows : 

In  May  1866  notice  was  given  by  one  Savage,  a 
builder,  to  Joseph  Good,  the  district  surveyor  of 
Poplar,  and  hereinafter  called  the  respondent,  of  his 
intention  to  erect  three  houses  in  Lefevre-road, 
North  Bow,  under  sect.  88  of  the  18  &  19  Vict, 
c.  122  (Metropolitan  Building  Act).  The  houses 
were  duly  inspected  by  the  respondent  as  district 
surveyor.  The  roof  of  the  buildings  were  covered 
in  on  the  9th  July  1866.  On  the  6th  Aug.  1866  the 
respondent  became  entitled  to  receive  five  guineas 
as  the  amount  of  fees  due  to  him  from  the  builder, 
owner,  or  occupier  of  the  buildings  so  erected  under 
the  51st  section  of  the  Act.  William  Tubb,  the 
appellant,  was  not  the  builder,  owner,  or  occupier  of 
the  buildings  in  1866.  He  became  the  owner  thereof 
prior  to  Oct.  1869.  A  proper  bill  specifying  the 
amount  of  the  fees  due  to  the  respondent  was 
delivered  to  the  appellant  on  the  1st  Oct.  1869, 
which  the  appellant  refused  to  pay,  whereupon  a 


summons  was  issued  against  him,  and  came  on  for 
hearing  before  me  on  the  10th  Feb.  1870,  at  the 
Worship-street  Police  Court.  The  form  of  the 
summons  was  as  follows : 

Metropolitan  Police  Dittnct  to  iril.— Metropolitan  Boildiag 
Act  18S5.  To  William  Tubb,  manager  of  the  West  London 
uid  Oenexal  Permanent  Building  Society,  67,  Tottenham* 
ooart*mad.  Whereas  complaint  hath  this  day  been  made 
before  tbe  undersigned,  one  of  the  magistxates  of  thepoiiee 
courts  of  the  metropolis,  sittiiur  at  the  police  oonrt  at 
Worship-street,  in  the  countv  of  Middlesex,  and  within  the 
metropolitan  police  district,  or  Joseph  Henry  Good,  of  No. 
132,  High'Street,  Poplar,  and  oonntjr  of  Addlesex  ;  for 
that  on  the  0th  July  1866,  three  certain  new  boildizin, 
situate  and  bein^  Nos.  15,  16,  ani  17,  Lefev  e-rosd.  Old 
Ford,  in  the  parish  of  St.  Marj  Stratford-le-Bow.  in  the 
county  of  Middlesex,  and  within  the  said  distriot  and 
within  the  limits  of  the  Metropolitan  Bnildins  Act  1856. 
and  within  the  districts  of  Stratford-le-Bow  and  Poplar,  o{ 
which  the  said  JosefA  Henry  Good  is  the  district  snr?ejor, 
or  under  the  said  Acts,  were  ooTere '  in,  and  th  tt  sndi 
buildinijs  were  duly  sarveyed  bj  him  as  soeh  district  sor- 
veyor.  And  at  the  expiration  of  one  month  after  the  aul 
buildings  were  so  covered  in,  to  wit,  on  the  6th  Aug.  IStiS, 
he  the  said  district  surveyor  became  entitled  to  reomve 
from  yon  as  the  owner  of  snoh  buildings  the  amount  eC 
fees  due  to  him,  and  specified  in  the  second  schedule  to  the 
said  Act,  to  wit,  51.  5a.,  and  that  on  the  1st  Oct.  1869,  he  did 
cause  a  proper  bill  specifying  the  amount  of  such  fees  to  be 
sent  to  yon  as  such  owner  as  aforesaid,  bat  that  you  haw 
oontrary  to  the  form  of  the  statute  in  that  case  ivade  and 
provided  refused  to  pay  the  same.  These  axe  therefore  to 
oonunand  you,  in  Her  Majesty'x  name,  to  be  and  anpear  on 
Thursday  the  10th  Feb.  next,  at  two  o'dook  in  the  afternoon, 
at  the  polioe  court  af ore»aid,  before  me  or  sooh  other  msgis- 
trate  ci  the  said  police  court  as  may  then  be  there  to  answer 
to  the  said  compLaint,  and  be  further  dealt  with  according 
to  law.  Given  under  my  hand  and  seal  thin  4th  Feb.,  at  the 
polioe  oonrt  aforesaid.       (Signed)       W.  PAantnMB  (L.S) . 

The  api>ellant  contended  that  he  was  not  such 
owner,  ftc.,  as  the  5 1st  section  of  the  Metropolitao 
Building  Act  contemplated,  and  as  the  sumrooni 
alleged,  he  not  having  been  owner  in  1866  or  1867. 
The  respondent  urg^  that  there  was  no  limit  for 
the  time  of  pajrment,  and  it  being  admitted  that  the 
appellant  was  the  owner  before  and  at  the  time  the 
claim  for  fees  was  made,  he  was  li  ble  for  those  fees. 
I  made  an  order  for  the  payment  by  tbe  appellant 
to  the  respondent  of  tbe  sum  of  5/.  5«.,  subject  to 
the  opinion  of  the  Court  of  Queen's  Bench  as  to 
whether  on  the  facts  above  stated  my  decision  wss 
right  in  point  of  law. 

(Signed)        Henbt  Sblvb  Sblfb, 

Worship-street  Police  Court. 

Feb.  19,  1870. 

By  sect.  51   of  the  18  and  19  Vict.  c.  122  (The 

Metropolitan    Building  Act  1855)    it    is  enacted 

that— 

At  the  expiration  of  the  following  periods,  that  is  to 
say,  of  one  month  after  the  roof  of  any  building  snrvejed 
by  the  district  surveyor  under  this  Act  has  been  oovered  m— 
of  fourteen  days  after  the  completion  of  any  sneh  work  as 
is  by  this  Act  placed  under  the  supervision  of  the  district 
surveyor :  of  fourteen  durs  after  any  special  service  in 
respeot  of  any  building  has  been  performed,  tbe  district 
surveyor  shall  be  entitled  to  receive  the  amount  of  fees  dne 
to  him  from  the  builder  employed  in  erecting  snob  boilding, 
or  in  doing  such  work,  or  m  doing  any  matter  in  respect  oif 
which  any  apecial  service  haa  been  i»rf  ormed  by  the  sur- 
veyor, or  from  the  owner  or  occupier  of  the  building  ao 
erected,  or  in  resneet  of  which  such  work  has  been  done  or 
service  performed ;  and  if  such  builder,  own^,  or  occupier 
refuses  to  pay  the  same,  such  fees  may  be  reoovered  m  a 
summary  manner  before  a  Justice  of  the  peace  upon  its  beins 
shown  to  the  satisfaction  of  such  Justice  that  a  proper  bill 
specifying  the  amount  of  such  fees  was  delivered  to  sndi 
builder,  owner,  or  occupier,  or  sent  to  him  in  a  registered 
letter  addressed  to  his  last  known  residence. 

The  fees  are  regulated  by  sect  49  and  the  2nd 
schedule. 

PhUbrkk  appeared  for  the  appellaot— Tbe  claim 
for  lees  cannot  be  made  upon  the  preseDt  owner, 
who  became  entitled  to  the  property  only  in  1869, 
being  three  years  after  the  work  was  done,  in  respect 
of  which  the  fees  are  claimed.  It  was  the  former 
owner  from  whom  the  fees  should  be  claimed.  The 
liability  is  a  merely  personal  one,  and  is  not  a 
liability  running  with  the  land. 
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Buth  Cooper  for  the  respondent. — The  appellant 
i«  chargeable,  he  being  the  actual  owner  in  receipt 
of  the  rents  and  profits.  The  fees  are  still  due,  and 
remain  so  until  paid.  Great  difficulties  might 
arise  if  the  survejor  were  required  to  insist  upon 
payment  before  the  building  is  completed;  the 
bouse  majr,  in  fact,  be  transferred  to  another  whilst 
in  the  process  of  being  built. 

Blaokbubh,  J.(a)— I  think  it  clear  that  the  Act 
means  that  these  fees  should  be  payable  when  they 
become  due  by  the  person  who  at  that  time  answers 
the  description  of  "builder,  owner,  or  occupier.'*  In 
this  case  the  appellant's  interest  in  the  premises  did 
not  commence  until  long  after  the  performance  of 
the  services  in  respect  of  which  the  fee  is  claimed, 
and  I  think,  therefore,  that  he  is  entitled  to  our 
judgment. 

MsLLOs,  J. — I  am  of  the  same  opinion.  The 
liability  created  by  this  statute  is  clearly  not  one 
which  runs  with  the  land. 

Lush,  J. — ^1  am  of  the  same  opinion. 

Judgment  for  the  appeUanL 

Attorneys  for  the  appellant  Appleby  and  Crowder, 
Attorney  for  the  respondent,  &  T.  Roberts. 


EooLBs.]  The  Office  of  the  Judge  promoted  by  Noblb  v.  Voybat  (Clerk).  [Egolbs. 

The  articles  (thirty-eight  in  number)  charged  the 
respondent,  the  Rev.  Charles  Voysey,  the  perpetual 
curate  or  incumbent  of  Healaugh,  with  haying 
written  and  printed,  published  and  dispersed,  given, 
sold,  and  set  forth  or  caused  to  be  so  written,  &C.,  a 
book  entitled  the  *'  Sling  and  the  Stone,"  by  Charles 
Voysey,  B.A.,  St.  Edmund  Hall,  Oxford,  Incumbent 
of  Healaugh,  Vol.  II.,  parts  i.  to  xii.  for  1867; 
Vol.  III.  for  1868 ;  Vol.  IV.,  parts  L  and  u.  for  Jan. 
and  Feb.  1869. 

Various  passages  from  the  above  work  were  set 

out  in  the  articles,  the  substance  of  the  opinions, 

charged  to  be  therein  contained  being : 

That  Christ  has  not  made  an  atonement  or  reoonotUatlon 
for  Bin,  and  has  not  be«n  made  a  sacrifloe  to  reoondle  his 
Father  to  ua ;  that  there  ia  no  need  of  any  atonement  or 
aaorifice,  nor  any  plaoe  for  snob  in  the  purpose  of  God ; 
that  Christ  did  not  near  the  punishment  dne  to  our  lins, 
nor  suffer  in  our  stead  and  for  us,  and  to  think  that  He  did, 
or  that  it  was  necessary  that  He  should  so  soffer,  is 
infinitely  erroneous  and  diahonourinfir  to  God,  and  is  the 
most  revoltingr  of  all  the  popular  beliefs ;  that  the  oom- 
monly  received  doctrines  of  intercession  and  mediation  by 
Christ,  and  atonement  or  raoonoiliation  to  God  by  the 
death  of  CSirist  are  ail  opposed  to  the  perfect  harmony  and 
simplicity  of  the  love  of  Gk>d,  and  to  toe  teaching  of  Jesus 
Christ  himself ;  that  mankind  are  not  by  nature  bom  in  sin, 
and  the  childreoi  of  God'd  wrath,  and  are  not  separated 
from  God  by,  in,  and  under  His  wrath,  or  under  a  curse, 
and  t^t  they  are  not  in  danger  of  endless  suffer- 
ing, nor  is  there  any  curse  to  remove  by  the  shed- 
ding of  the  innocent  blood  of  Christ,  uid  that  the  doctrine 
of  the  fail  of  man  is  contrary  to  the  teaching  of  Jesus 
Christ ;  that  mankind  need  no  atonement  or  justification ; 
that  suvation  is  not  through  Justiflcation,2and  that  the 
doctrine  of  justification  by  faith  u  contrary  to  the  teaching 
of  Jesus  Christ ;  that  our  Lord  Jesus  Christ  is  no  more 
"  very  God  of  very  God,  begotten  not  made,"  than  we  mea 
are ;  that  the  worship  of  Cbrist  is  idolatry,  and  is  inconsis- 
tent with  the  worship  of  the  larue  God,  and  that  it  is  an  in- 
stance of  holding  up  oar  hands  to  a  strai^  god,  and  out- 
rivals the  worship  ox  the  one  true  God,  and  draws  away  our 
highest  homage  and  affection  from  God  to  another ;  that 
the  very  idea  of  the  incarnation  of  the  Son  of  God  takes  its 
rise  in  unbeUef  and  springs  out  of  absolute  infidelity ;  that 
the  expected  return  of  ChxiMt  to  judxe  the  world  takes  Its 
rise  in  unbelief,  and  springs  out  of  absolute  infidelity,  and 
that  such  expectation  is  unreasonable,  is  opposed  to  the 
simplicitv  of  the  love  of  God  as  a  Father,  ana  is  calculated 
to  overthrow  the  moral  government  of  Gk>d{  that  the 
worship  of  the  Father.  Son,  and  Holy  Ghost  is  the  worship 
of  three  Gods ;  that  the  worship  of  the  Son  and  the  Holy 
Ghost  is  idolati7,  and  that  the  belief  in  the  Godhead  of  the 
Son  and  of  the  Holy  Ghost  as  expressed  in  the  Nicene 
Creed,  weakens  and  disguises  the  belief  in  one  God 
the  Father,  and  obliterates  the  true  name  of  God ;  that 
revelation  of  the  knowledge  of  God  by  means  or  any  book  is 
impossible ;  that  all  true  knowledge  of  God  comes  directly 
from  the  law  of  God  written  in  men's  hearts ;  that  all  know- 
ledge of  God  comes  oidy  from  men's  own  sense  of  what  He 
requires  them  to  do ;  and  that  the  onlv  revelation  possible  by 
God  to  man  is  through  the  sense  of  God's  presence,  and  is 
originated  in  the  heart  of  man  independently  of  God's 
written  Word ;  that  in  God's  Word  written,  (*'  Hoiy  Scrip- 
ture" and  "Holy  Writ")  there  are  found  nuudfeat, 
palpable,  and  irreconcilable  contradictions,  and  many  places 
which  cannot  be  explained  but  so  that  they  be  repugnant 
to  others ;  that  the  authority  of  the  Gospel  according  to  St. 
John  is  doubtful;  that  the  said  Gospel  ought  not  to  be 
applied  to  establish  any  doctrine  ;  that  whole  chapters  of 
the  said  Gospel  are  crowded  with  panares  which  represent 
Jesus  Christ  as  speaking  words  which  He  never  cocud  have 
spoken,  and  whion,  if  snoken,  would  not  have  been  believed. 
Toat  the  said  Gospel  according  to  St.  John  contains 
passages  which  oap  only  be  explained  so  that  they  be  repug- 
nant to  each  other,  or  other  places  of  God's  Word  written, 
or  Holy  Scripture ;  and  that  the  character  of  our  Lord 
Jesus  Christ,  as  set  forth  in  the  said  Gospel  is  quite  irre- 
concilable with  the  idea  of  His  being  a  true  teacher  sent 
from  God,  and  is  entirely  different  from  the  character  of  the 
Christ  in  the  other  three  Gospels. 

The  articles  then  charged  that  the  respondent  had 
thereby  maintained  doctrines  contrary  or  repugnant 
to,  or  inconsistent  with  certain  of  the  Articles  of 
Religion,  certain  facts  of  the  Book  of  Common 
Prsyer,  and  of  the  first  and  second  books  of  the 
Homilies;  and,  after  setting  out  the  parts  of  the 
Articles  and  of  the  Prayer-book  alleged  to  be  con- 
travened, the  articles  proceeded  thus  :  —  "  The 
doctrines,  teachings,  or  positions  declared  and 
taught  in  which  said  Articles  of  Heligion,  parts 
of  the  Book  of  Common  Prayer,  and  formularies 
of  the  said  Church,  are  also  more  largely  ezpresse 


THE    CHAKCEBY    OOTJBT    OF    YORK. 

Beported  by  Dodolas  Kihosiobd,  Bsq..  Barrister-at-law. 

Dec  land 2,  1869. 

(Before  Gbamyillb  Harooubt  Vbrnon,  Esq., 

Chancellor.) 

The  Office  of  the  Judge  promoted  by  Noblb  v. 

VoYBBT  (Clerk). 

Heretv — Athnisnon  of  artielee — Doctrines  inoonsisient 
with  the  Thirty-nine  Articles — Reference  to  the 
Homilies — The  Atonement,  justification,  the  Incar- 
nation,  and  inspiration  of  the  Bible. 

Articles  against  a  clerk  charged  heresy,  maintained  in  a 
published  book. 

Passages  from  the  above  book,  set  out  in  the  articles 
of  charge,  showed  that  the  defendant  maintained 
with  respect  to  the  Atonement,  justification,  the  Incar^ 
nation,  and  the  inspiration  of  the  Bible,  doctrines 
inconeistent  with,  if  not  in  terms  contrary  to,  those 
in  the  Ihirty-nine  ArticJes  and  formularies  of  the 
Church  ;  that  the  defendant  maintained,  with  respect 
to  the  taiptroftoa  of  the  Bible,  that  rewekuioa  by 
means  of  any  book  »  inrpossible,  but  that  it  must  be 
through  the  heart  bu  a  sense  of  God*s  presence,  that 
there  are  irrecondlabk  contradictions  in  the  l^ble, 
and  that  the  authority  of  St.  John*s  Gospel  is 
doubtful. 

The  articles  of  charge  also  contained  references  to  the 
Homilies,  in  illustration  and  explanation  of  the  doc- 
trines alleged  to  be  contravened  by  the  defendant : 

Held,  that  the  articles  must  be  admitted  to  proof 

On  a  charge  of  heresy,  an  intention  to  impugn  the  doc- 
trines of  the  Church  is  immaterial,  if  those  doctrines 
have,  in  effect,  been  impugned  by  the  accused. 

Harder  v.  Heath,  6  L.  T.  Rep.  N.  S.  562 ;  15  Moo. 
P.  a  1,  foOowed 

This  suit  came  before  the  Court  of  Appeal  of  the 
ProTince  by  letters  of  request  from  the  Archbishop 
of  York,  aa  ordinary  of  the  diocese  in  which  the 
respondent's  preferment  was  situated,  after  a  pre- 
liminary inquiry  before  a  commission  issued  by  the 
Bishop  of  London,  in  whose  diocese  the  work  com- 
plaint  of  was  published. 

(a)  Cockbum,  C.  J.  was  absent. 
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The  OfBce  of  the  Judge  promoted  by  Noblb.v.  Votsey  (Clerk). 


[EcCLBS. 


in  the  godly  and  wholesome  doctrine  necessary  for 
these  times,  contained  in  the  following  passages 
from  the  first  and  second  books  of  the  Homilies, 
namely,**  &c.  (setting  out  the  passages). 

Counsel  for  the  promoter  having  moTed  that  the 
articles  be  admitted  to  proof, 

The  Kev.  C.  Voysey  (in  person)  said : — ^The 
charges  against  him  bore  upon  four  points,  accusing 
him  of  heretical  teaching  in  regard  to  the  doctrines 
of  the  Atonement,  of  justification,  of  the  Incarna- 
tion, and  of  the  inspiration  of  the  Bible.  As  to  the 
first  three  of  these  doctrines,  the  charge  of  main- 
taining doctrines  contrary  to  the  Articles  of  Religion 
and  other  formularieit  of  the  Church  was  not  sup- 
ported by  the  passages  set  out  from  his  book.  The 
above  doctrines  were  admitted  to  be  mysteries.  A 
mystery  was  one  of  two  things,  either  an  unintelli- 
gible proposition,  or  a  secret.  To  deny  a  mys- 
tery must  therefore  mean,  either  to  deny  that  the 
words  asserting  it  were  true,  whatever  they  meant, 
or  to  deny  that  any  true  meaning  could  be  attached 
to  the  words.  Now  with  regard  to  the  above 
mysteries,  as  asserted  in  the  Articles  of  Rpligion 
and  formularies  of  the  Church,  he  had  not  denied 
them  in  either  of  these  two  ways.  The  passages 
set  out  from  his  book  did  undoubtedly  show  that 
he  denied  popular  explanations  of  these  mysteries ; 
but  that  was  not  the  charge.  It  was  lawful  for  a 
clergyman  of  the  Church  of  England  to  contradict 
any  explanation  of  any  mystery  not  inserted  in  the 
Thirty-nine  Articles,  and  that  without  supplying 
any  explanation  of  his  own.  The  only  obligation 
under  wnich  the  clergy  could  lie  was  that  they 
must  not  deny  anything  contained  in  the  Thirty- 
nine  Articles.  The  question  must  therefore  be, 
whether  he  (the  defendant)  had  in  terms  con- 
tradicted the  Articles  in  which  the  abov6  mys- 
teries were  stated,  or  bad  asserted  that  those 
Articles  were  false  whatever  they  meant.  Then 
as  to  the  inspiration  of  the  Bible :  he  admitted 
that  a  clergyman  must  n(  t  deny  that  the  Bible 
contains  all  things  necessary  to  salvation,  nor  that 
the  books  mentioned  in  the  6th  Article  of  Religion 
are  canonical,  whatever  that  may^raean,  nor  possibly 
that  the  Bible  contains  God's  word.  But  subject  to 
these  limitations  he  might  lawfully  criticise  any 
part  of  the  Bible.  He  might,  as  many  able  divines 
had  done,  deny  that  the  text  of  certai'-  disputed 
pessages  form  part  of  the  Bible.  The  bible  was 
a  collective  name  for  a  number  of  books,  the 
originals  of  which  had  been  lost  many  centuries  ago. 
It  was  not  an  attack  on  the  Bible  to  point  out  that 
the  copies  contain  many  thingR  neither  good  nor  true, 
and  to  infer  that  these  things  could  not  have  been 
in  the  originals,  which  presumedly  contained  only 
things  good  and  true.  It  would  be  as  reasonable  to 
say  that  you  attack  a  man's  credit,  when  you  assert 
that  a  bill  purporting  to  be  signed  by  him  is  a  for- 
gery. It  was  not  possible  to  draw  the  line  between 
lawful  and  unlawful  criticism,  with  the  restrictions 
stated  above.  Tillotson,  Berkeley,  Butler,  Paley, 
Horsley,  and  many  others  down  to  Whately  and 
Whewell  had  used  the  right  of  free  criticism  to 
declare  that  the  Bible  is  often  inaccurate,  and 
contains  some  spurious  passages  and  false  mor- 
ality. The  principle  had  been  affirmed  in  recent  judg- 
ments. In  Fendall  v.  Wilson  (6  L.  T.  Rep.  N.  S. 
727),  it  was  decided  that  Mr.  Wilson  might  assert 
that  there  was  "a  dark  crust  of  human  error 
and  passion  over  parts  of  the  Bible."  He  (the 
defendant)  then,  on  this  auhority,  had  been  guilty 
of  no  heresy  in  saying  that  certain  words  attri- 
buted to  Jesus  were  not  his,  because  they  showed 
human  error  and  passion.  In  Williams  v.  Bishop 
of  Salisbury,  9  L.  T.  Rep.  N.  S.  787;  2  Moo. 
P.  C,  N.  S.,  375,  it  had  been  decided  that 
the  appellant  might,  without  heresy,  deny  that 
Moses    wrote    the    Pentateuch,    or    Daniel    the 


Book  of  DanieL      He  (the  defendant)  might  ssy 
that  St.  John  did  not  write  the  fourth  Gospd  as  we 
now  have  it.    The  (gospel  of  St.  John  was  one  of 
the  list  of  the  books  of  the  Bible,  as  to  which  the 
6th  Article  of  Religion  stated  that  there  never  was 
any  doubt  of  their  authority  in  the  Church.    But 
it  was  necessary  to  ascertain  by  criticism  what  the 
GrQspel  of   St.  John  really  was.      The  writers  of 
certain  law  text- books  were  cited  as  authoritief,  and 
distinctions  were  made  between  authorised  and  un- 
authorised reports ;  but  this  did  not  mean  that  any 
particular  proposition  in  such  text  books  was  true, 
nor  that  any  particular  case  was  correctly  reported, 
nor  that  any  particular  edition  was  authentic    The 
passages  from  his  (defendant's)  book  set  out  in  the 
articles  did  not  support  the  charge,  but  only  showed 
that  he  had  applied  a  lawful  criticism  to  certain 
parts  of  the  Bible.    The  references  to,  and  the 
passages  set  out,  from  the  Homilies,  ought  to  be 
struck  out  from  the  articles  of  charge.    The  homi- 
lies had,  it  was  true,  been  referred  to,  as  explaining 
a  particular   doctrine   in     the    Ilth    Article    of 
Religion.    But  the  Homilies  were  not  thereby  in- 
corporated in  the  Thirty-Nine  Articles,  and  they  did 
not  form  such  an  authority  as  that  to  deny  things 
therein  contained  would  be  heresy.    It  was,  there- 
fore, submitted  that  the  articles  of  charge  could  not 
be  admitted  to  proof  in  their  present  form.    Other 
arguments  used  by  the  defendant  are  noticed  in  the 
judgment. 

Archibald  (Cowie  with  him)  for  the  promoter.^ 
With  respect  to  the  question  how  far  the  Homilies 
could  stand  part  of  the  articles  of  charge,  it  was 
submitted  that  they  could  for  the  purpose  of  ex- 
plaining the  Articles  of  Religion  and  the  other 
formularies  of  the  Church.  The  11th  Article  of 
Religion  afforded  an  example  of  reference  to  the 
Homilies  by  way  of  explanation.  [The  Chabcbllob 
said  that  it  would  be  an  evil  to  give  ground  for 
supposing  that  a  clergyman  was  bound  by  every 
part  of  the  Homilies.]  It  was  not  contended  that 
the  Homilies  could  be  set  out  and  the  defendant 
charged  with  contravening  them,  but  that  the  de* 
fendant  being  charged  with  contravening  the 
articles  and  fornmlaries  of  the  Church,  the  Homilies 
might  be  referred  to  as  explaining  the  doctrines 
contained  in  those  articles  and  formularies.  The 
present  proceeding  was  not  under  the  statute  law, 
but  under  the  general  ecclesiastical  law,  and  a 
greater  latitude  of  pleading  would  therefore  be 
allowable.  If  the  articles  contained  charges  sufll- 
ciently  specific  to  give  notice  to  the  defendant  of 
the  nature  of  the  charge,  that  would  be  enough. 
In  the  recent  case  of  Sheppctrd  v.  Bennett  ((jet 
1869),  the  Dean  of  Ardies  admitted  articles  to 
proof  which  contained  a  reference  to  the  Homiliei 
exactly  similar  tp  the  present.  This  was  a  decision 
of  a  court  of  co-ordinate  jurisdiction,  and  su  not 
binding,  but  it  might  be  taken  for  what  it  was 
worth.  Dr.  Lushington,  in  The  Biskf^  of  Salifbmj 
V.  llViUiams,  6  L.  T.  Rep.  N.  S.  727,  had  said,  **Tbe 
Articles  of  Religion  by  13  Eliz.  c.  12,  and  the 
Liturgy  by  the  Act  of  Uniformity  of  Charles  H-, 
are  standards  of  doctrine  at  common  law,  and 
the  Homilies  are  in  some  degree  binding." 
There  was,  therefore,  sufficient  ground  to  allow 
the  articles  to  stand  with  the  Homilies  set  out. 
The  defendant  had  not  complained  that  the  passages 
set  out  did  not  support  the  articles  of  charge,  with 
the  single  exception  of  a  passage  as  to  the  Gospel  of 
St.  John.  The  question  was,  whether  the  defendant 
had  contravened  the  Articles  of  the  Church  of 
England.  It  was  not  necessary  that  there  should  be 
a  direct  dental  in  terms,  but  it  would  be  enough  if 
the  doctrines  maintained  by  the  defendant  were,  on 
a  fair  interpretation  of  the  langruage  used,  inconsis- 
tent with  those  contained  in  the  Articles :  (^Heatk  v. 
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Bvrder,  6  L.  T.  Rep  N.  S.  562  ;  !5  Moo.  P.  C.  1.)  In 
the  present  proceedings,  the  promoter  could  not  be 
fairly  charged  with  being  actuated  by  any  desire 
to  persecute  one  #hose  opinions  differed  from  his 
o«n.  It  was  necessary  that  there  should  be  some 
restraint  on  the  clergy  from  using  their  pulpits  for 
the  dissemination  of  heterodoxy.  As  was  observed 
by  Lord  Stowell  in  Procurator- General  v.  Stone, 
I  Consist.  428,  "  As  the  law  now  is,  everybody  goes 
to  his  parish  church  with  a  certainty  of  not  feeling 
any  of  his  solemn  opinions  offended.  If  any  person 
diRSpnts,  a  remedy  is  provided  by  the  mild  and  wise 
tipirit  of  toleration  which  has  prevailed  in  modern 
imies,  and  which  allows  that  he  should  join  himself 
to  persons  of  persuasions  similar  to  his  own.  But 
that  any  clergyman  should  assume  the  liberty  of  in- 
culcating his  own  private  opinions  in  direct  opj^si- 
tion  to  the  doctrines  of  the  Established  Church  in  a 
place  set  apart  for  its  own  public  worship,  is  not 
more  contrary  to  the  nature  of  a  national  church 
than  to  all  national  and  honest  conduct.  ...  It  is 
a  restraint  essential  to  the  security  of  the  Church, 
and  it  would  be  a  gross  contradiction  of  its  funda- 
mental purpose  to  say  that  it  is  liable  .to  the  re- 
proach of  persecution  if  it  does  not  pay  its  ministers 
for  maintaining  doctrines  contrary  to  its  own." 
The  defendant  had  complained  that  certain  pas- 
sages from  his  work  were  not  set  out,  which 
would  have  explained  in  his  favour  the  pas- 
sages that  were  set  out  in  the  articles.  But  this 
could  Dot  result  in  any  unfairness  to  the  defendant, 
who  was  entitled  to  use  in  his  defence  any  parts  of 
his  works  to  explain  the  passages  set  out  in  the 
articles,  while  the  promoter  could  not  go  beyond  the 
passages  set  out  in  the  support  of  the  charge.  (Com- 
ments were  made  upon  the  nature  of  the  opinions 
expressed  in  these  passages,  and  it  was  contended 
that  the  charges  were  thereby  supported.)  The 
defendant  had  argued  that  he  was  at  liberty  to 
question  the  inspiration  of  the  Bible,  and  relied  on 
the  authority  of  Wiliianu  v.  Bishop  of  Salisbury^ 
9  L.  T.  Rep.  N.S.  787  ;  2  Moo.  P.  C.  N.  S.  375.  But 
there  the  charge  was  very  different  to  the  present. 
The  question  there  was  whether  it  was  contrary  to 
the  6ih  and  20th  Articles  of  Religion  to  affirm  that 
any  part  of  the  Bible,  however  unconnected  with 
religious  faith  or  moral  dut}^  was  not  written  under 
divine  inspiration.  But  the  question  here  was 
whether  the  defendant  in  saying  that  there  are  irre- 
concilable contradictions  and  inconsistencies  between 
one  part  of  Scripture  and  another  had  not  directly 
contravened  the  29th  Article  of  Religion,  which  says, 
"Neither  may  the  Church  explain  one  part  of 
Scripture  so  as  to  be  repugnant  to  another."  In 
the  6th  Article  of  Religion,  the  books  of  the  New 
Testament  were  referred  to  as  canonical  books,  i.e., 
as  those  of  whose  authority  there  had  never  been 
any  doubt  in  the  Church.  The  defendant,  in  deny- 
ing the  authority  of  the  Gospel  of  St.  John,  had 
committed  an  ecclesiastical  offence  in  denying  the 
authority  of  a  canonical  book.  The  defendant's 
contention  that  he  had  only  used  a  fair  literary 
criticism  could  not  be  supported.  The  test  by 
which  he  rejected  the  authority  of  large  portions 
of  the  Gospel  of  St.  John  was  not  that  of  literary 
criticism,  but  of  a  sort  of  innate  perception  by 
which  he  felt  that  they  could  not  be  true.  On 
these  grounds  it  was  submitted  that  the  passages 
set  out  supported  the  charges,  and  that  the  articles 
ought  not  to  be  in  any  way  reformed,  but  should  be 
submitted  to  proof  in  their  present  shape. 

The  Chancellor. — I  am  sitting  to-day  in  judg- 
ment upon  a  preliminary  step  in  the  important 
trial  in  which  we  are  now  engaged.  In  point  of 
law,  what  I  have  simply  to  determine  is  whether 
the  charges  alleged  against  Mr.  Voysey  are  suffi- 

ent  to  put  him  on  his  (rial,  and  whether  the  whole 


or  any  part  of  them  ought  to  be  rejected  by  me  as 
unfit  to  deduce  therefrom  the  final  result  of  a 
sentence  against  Mr.  Voysey.  Mr.  Voysey  appeals 
to  me  to  say  that  no  part  of  these  allegations  is 
tenable,  and  that  he  ought  to  be  at  once  relieved 
from  any  further  necessity  or  any  further  subjec- 
tion to  the  power  of  this  court.  He  has  stated  his 
opinions  in  an  address  in  no  unworthy  tone, 
challenging  the  sympathy  of  the  court,  or  rather, 
perhaps,  I  may  say,  of  the  public,  in  his  present 
position.  Words  to  that  effect  formed  the  conclud- 
ing paragraph  of  his  address  to  me.  Now,  the 
character  of  the  defendant  and  his  conscientious 
views  upon  religious  subjects,  which  I  shall  be 
bound  to  say  here  have  misled  him  in  my  opinion, 
may  and  do  entitle  him  to  a  certain  measure  of 
respect.  But  I,  sitting  here  as  a  Judge,  have  no 
option  and  no  right  to  permit  any  such  personal 
motives  to  intrude  upon  the  execution  of  what  is  to 
me  an  imperious  duty.  It  has  occurred  to  me  to 
feel  this  on  the  other  hand  that  the  congregation  of 
every  parish  in  this  province  have  a  claim  upon  me 
as  the  appointed  guardian  of  their  rights.  They 
may  well  say  to  me,  "  We  have  been  provided  by 
our  ancestors  with  a  church  wherein  to  worship,  and 
a  minister  to  serve  it,  subject  to  limitations  estab- 
lished by  law.  We  have  under  the  auspices  of 
such  a  ministry,  and  m  consonance  with  those 
regulations,  been  educated  in  a  catechism  of  stated 
religious  doctrine.  We  have  possessed  a  Prayer- 
book  prescribed  for  our  edification,  and  a  Bible  for 
our  solace  and  instruction,  and  as  an  aid  and  guide 
in  his  ministrations."  They  well  might  add,  **  Better 
it  were  to  live  under  no  law  at  all,' but  by  the  aid  of 
a  religious  indifference  to  conform  ourselves  as  best 
we  can  to  the  arbitrary  will  of  our  pastor  than  to 
the  law  upon  which  we  think  we  can  rely,  and 
find  at  last  that  that  law  still  exposes  us  to  listen 
to  principles  unheard  of  till  the  very  moment  of 
their  propagation.'*  It  cannot  be  otherwise  than 
offensive  to  the  sentiments  of  a  Christian  audience 
to  hear  broached  from  the  pulpit  spiritual  theories 
which  might  seem  to  have  emanated  from  the 
school  of  Hegel,  placing  the  doctrines  of  revelation, 
asserted  by  our  Articles,  at  the  mercy  of  a  private 
judgment,  and  substituting  a  pantheistic  creed  for 
the  symbols  recognised  by  our  church.  Mr.  Voysey 
proclaims  that  we  all  participate,  in  an  equal 
degree  with  Christ,  the  subjective  divinity  which 
he  ascribes  to  him,  ignoring  altogether  such  a  union 
of  the  divine  and  human  nature  as  even  Socinus  ac- 
cepted. Mr.  Voysey  has  grafted  some  German 
metaphysics  upon  the  theology  of  theNeo-Platonista. 
It  may  be  inferred  from  some  passages  of  his  defence 
that  he  did  not  intend  in  the  views  which  he  has 
promulgated  to  assail  the  Articles,  but  that  point 
was  decided  in  the  case  of  Burder  v.  Heath,  6  L.  T. 
Rep.  N.  S.  562 :  15  Moo.  P.  C.  1,  founded  upon  the 
statute  of  Elizabeth,  in  which  the  word  **  advisedly  " 
had  been  used,  and  it  was  contended  on  behalf  of 
Mr.  Heath  that  as  he  had  not  written  what  he  had 
written,  nor  published  what  he  had  published,  with 
a  view  to  impugn  the  Articles,  that  he  might  not 
come  under  the  censure  of  the  law.  But  it  was 
decided  by  the  court  that  as  he  had  acted  deliber- 
ately in  the  matter,  which  was  not  denied,  that  it 
must  be  assumed  that  he  had  done  it  with  a  pur- 
pose which  his  language  had  in  fact  effected,  and 
that  it  was  immaterial  whether  he  had  intended  to 
impugn  the  Articles  if  he  did  so  in  effect.  I  will  not 
unnecessarily  occupy  time  by  going  elaborately 
through  all  the  different  points,  either  of  the  prose- 
cution or  of  the  defence,  bat  I  will  just  give  a 
summary  analysis  of  the  principal  points  upon  which 
the  prosecution  relies,  and  which  in  my  view  the 
articles  have  sufficiently  explained  and  made  clear. 
Mr.  Voysey  has  maintained,  as  is  apparent  to  me 
from  the  documents  submitted  to  me,  that  Christ 


502 


MA0IST&A1X8'  OASES. 


EoCLBflJ 


The  Office  of  the  Judge  promoted  by  Noblb  r.  Votbbt  (Clerk.) 


[Eoci 


haa  not  made  any  atonement  or  any  reconcUUtion 
for  sin  ;  that  he  has  not  been  made  a  sacrifice ;  that 
there  is  no  need  for  any  such  sacrifice ;  that  Christ 
did  not  suffer  in  our  st^ ;  and  that  to  suppose  he 
did  so  suffer  was  a  revolting  popular  belief.  Now 
it  is  quite  clear  as  far  as  it  is  possible  to  under- 
stand the  English  language,  that  in  the  2nd 
Article  Christ  is  stated  to  bring  reconciliation, 
that  he  is  a  medium  of  reconciiUtion  with  God, 
that  he  is  stated  to  be  a  sacrifice,  not  only  for 
original  guilt,  but  also  for  the  actual  sins  of  men ; 
and  in  the  drd  Article,  which  is  equally  clear,  it  is 
stated  that  Christ  died  for  us ;  in  the  7th  Article  it 
is  stated  that  both  in  the  Old  and  New  Testament 
everlasting  life  is  offered  to  man  through  Christ, 
who  is  the  only  mediator;  in  the  15th  Article,  that 
by  the  sacrifice  of  himself  he  should  take  away  the 
sin  of  the  whole  world ;  that  in  the  83rd  Article  the 
words  "redemption,"  ** propitiation,"  and  *' sacri- 
fice for  sin/'  are  also  distinctly  used ;  and  it  would 
waste  time  if  I  were  to  add  that  in  conformity  with 
these  Articles  the  Prayer-book,  in  its  collects  and 
in  various  collateral  services,  has  intimated  the 
same  doctrines.  In  the  second  branch  of  these 
allegations  Mr.  Voysey  has  maintained  that  man  is 
not  by  nature  born  in  sin,  that  no  doubt  we  are  all 
with  some  tendencies  to  vice  in  us,  but  that  there  is 
no  such  original  sin  as  to  make  it  a  matter  of  reli- 
gious certainty,  that  there  is  no  curse  attached  to 
us  which  ought  to  be  removed  or  could  be  removed 
by  the  shedding  of  innocent  blood,  and  that  the  fall 
of  man  is  contrary  to  ( 'lirist's  teaching,  and  that 
man  needs  no  atonement  or  justification  by  faith. 
On  the  other  band,  in  contradiction  to  this  stands 
the  2nd  Article,  in  which  the  Son  is  said  to  have 
truly  suffered  to  reconcile  God  and  man.  In  the 
9th  Article,  original  sin  is  distinctly  and  elaborately 
expounded ;  and  in  the  11th  Article  we  are  distinctly 
stated  to  be  accounted  righteous  for  the  merits  of 
the  Saviour  lUone,  and  that  mankind  can  only  be 
justified  through  the  medium  of  faith  in  Cbrist. 
Then  the  third  branch  of  the  allegations  against 
Mr.  Voysey  may  be  thus  summarised.  He  has 
maintained  that  Jesus  Christ  is  no  more  vt'ry  God 
than  we  are  ourselves,  that  every  man  is  in  the  same 
condition  of  having  the  universal  divinity  infused 
through  him.  It  is  difficult  to  understand  these 
German  metaphysics.  I  have  read  a  great  deal  of 
them,  but  certainly  never  with  any  profit ;  and  as 
even  the  most  distinguished  of  the  controversialisti> 
in  that  country,  able  as  they  are,  never  seem  to 
agree  one  with  the  other  but  all  to  have  some 
minute  distinctions,  it  has  become  impossible  to  say 
exactly  what  is  the  Grerman  theology.  But  there  is 
some  such  notion,  as  that  to  which  Mr.  Voysey  has 
given  utterance  here,  of  an  infusion  as  it  were  of 
the  Divine  nature  throughout  all  mankind.  I  do 
not  know  whether  he  limited  it  to  mankind.  He 
has  stated  that  Jesus  Christ  is  no  more  very  God 
than  we  are,  and  that  the  worship  of  Christ  there- 
fore is  idolatry  ;  and  that  the  incarnation  of  the  Son 
is  an  idolatry,  which  he  has  likened  to  the  Buddhist 
and  other  idolatries,  and  an  infidelity,  that  is  to 
say,  a  departing  from  the  worship  due  to  the  one 
God ;  and  that  the  worship  of  the  Son  and  of  the 
Holy  Ghost  is  an  idolatry,  which  is  a  direct  impugn- 
ing, of  course,  of  the  Nicene  Creed,  one  of  our 
formularies,  which  he  is  bound  by  his  position  as  a 
clergyman  of  the  Church  of  England  to  read  to 
the  congregation.  Further,  the  1st,  2nd,  4th« 
and  5th  Articles  enjoin  the  acknowledgment 
of  the  Holy  Trinity  as  an  article  of  faith. 
The  remaining  class  of  objections  taken  by  Mr. 
Voysey  to  the  teaching  of  the  Church  of  England  is 
with  respect  to  the  authenticity  of  the  Bible,  in 
whole,  or  in  part.  In  the  first  place  the  whole 
Bible  may  be  considered  to  be  subjected  to  his 
criticism,  because  he  has  stated  that «  revelation  by 


any  book  is  impossible,  and  that  all  true  knowledge 
of  God  must  originate  in  men's  hearts.    Of  coone, 
had  he  merely  meant  that  a  man  must  have  reason 
and  intelligence  before  ue  can  understand  or  accept 
the  Bible,  that  might  be  said  to  be  a  truism,  but  of 
courie  he  did  not  sport  with  the  sense  of  his  bearers 
by  meaning    that.    He  meant  that  a   revelatioD 
through  a  book,  an  objective  revelation,  was  an  im- 
possibility, and  he  would  only  accep^  of  ooune,  a 
subjective  revelation,  that  is,  that  which  each  indi 
vidual  would  reveal  to  himself;  that  it  therefore 
originates  in  the  heart  of  man  and  from  man's  ovn 
sense  of  duty,  or  his  sense  of  God*s  preaenoe.    Ele 
has   also    contended   that  in  God's   word  or   in 
any  Scriptures,  as  revealed  to  us  cw  stated  to  us  in 
the  Bible,   there  are  irreconcilable  contradictioos. 
He  has  taken  the  authority  of  St.  John's  Gospel  to 
task,  to  which  he  has  been  tempted  by  the  probably 
ungenuine  character  of  one  passage  in  which  there 
has  been  an  interpolation,  and,  going  broadly  over 
the  whole  of  the  gospel,  he  has  stated  that  it  is 
very  doubtful  whether  the  Gospel  itself  is  to  be 
accepted  as  a  whole,  and  that  there  are  passages  in 
it  that  i^re  incredible.    It  is  not  my  business  to 
combat  any  of  the  tenets  which  Mr.  Voysey  hai 
discussed,  but  I  have  simply  to  ascertain  whether 
those  tenets  are  inconsistent  with  those  which  he,ai 
a  member  of  the  Church  of  England,  is  bound  to  pro> 
mulgate.  In  opposition  ta  the  views  that  I  have  last 
described,  there  stands  the  6th  Article,  which  says 
there  was  never  any  doubt  in  the  Church  of  the  cano- 
nical books,  of  which  St.  John's  Gospel  is  one.    The 
8th  Article  says  that  the  creeds  may  be  proved  b? 
most  certain  warrants  of  Scripture.  The  20th  Article 
says  that  the  Church  cannot  expound  pi^sages  in 
Scripture  so  as  to  be  repugnant  to  one  another,  and 
in  the  Ordination  Service  the  clergyman  solemnly 
undertakes  that  he  does  unfeigned ly  believe  ail  the 
canonical  Scriptures.      Now,  having  found,  upon 
very  accurate  investigation  of  the  articles,  in  the 
time  that  has  been  permitted  to  me  to  go  through 
them,  and  (acting  on  behalf  of  Mr.  Voysey,  who  is 
without  legal  advice),  having  had  every  diiiposition 
on  all  accounts  to  expunge  or  remove  from  them 
anything  that  I  should  find  that  was  not  relevant  or 
not  sufficiently  made  out,  I  am  bound  to  say  that  I 
think,  on  the  face  of  them,  all  tlie  assertions  that 
are  there  made,  and  all  the  deductions  from  thoie 
assertions,  nre  Hufficit'otly   cleur,  and   not  unfairiy 
pressed  upon  tlit*  defendant.    And,  considering  the 
ability  of    which  Mr.  Voysey  gave'  proof  in  hii 
defence,  I  am  astonished  that  he  should  not  have 
arrived  at  the  same  conclusion  to  which  the  perosal 
of  all  tibese  documents  has  caused  me  to  arrive, 
viz.,  that  the  pulpit  of  the  Church  of    England 
is    not  the  place    from   which  his    views  ought 
to    be    promulgated.       But   it   is,   unhappily,  a 
matter    of   experience    that   where    there   is  an 
earnest   fanatiod     temperament,    there    arises    a 
blindness  to  the  common  deductions  of  reason,  and, 
without  any  impeachment  of  Mr.  Voysey 's  hoaest 
and  conscientious  purpose,  that  alone  can  account 
for  his  having  thouRht,  as  I  have  no  doubt  he  did 
think,  without  any  interested  motives  certainly  for 
retaining  his  situation  in  the  Church  of  England, 
that  he   would  find  a  better  theatre  for  diffasiog 
his  opinions  by  remaining  in  that  pulpit  than  by 
retiring  from  it.    For  he  says,  **  If  you  turn  meont 
of  my  vicarage  the  loss  will  be  to  my  worldly  ad- 
vantage, though  much  to  the  disappointment  of  my 
hopes  for  the  Church  of  England."    I  suppose  he 
thought  that    his    15,000    brethren    in    the  same 
service  in  this  country  were  all  in  the  wrong  and 
that  he  alone  was  in  the  right,  and  being  in  the 
right,  he  would,  as  long  as  be  cuuld,  remain  tbere^ 
and  would  take  that  opporrunity  of  diffusing  views 
that  perhaps  would  be  of  considerably  less  impoii- 
anoe  if   the/  proceeded  from   any  other  quarter 
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than  from  a  clergyman  of  the  Church  of  England, 
It  is  not  my  province  at  present  to  pronounce  any 
sentence.  Mr.  Voysey  has  said  that  if  he  found 
the  views  which  he  entertained  were  not  warr  inted 
by  law  he  would  at  any  tioae  have  willingly  retired. 
He  said,  **  At  any  time  within  the  last  five  years 
I  could  have  secured  a  far  better  worldly  position 
by  deserting  my  church.  I  ask  that  this  fact  may 
be  remembered  in  the  forming  of  your  judgment." 
Of  course  my  judgment  will  imply  that  all  these 
allegations  against  Mr.  Voysey  are  a  ground  of 
excluding  him  from  the  Church  of  England.  I 
presume,  however,  that  he  will  not  be  content  wiih 
niy  opinion,  but  that  he  will  take  the  judgment  of 
a  much  higher  tribunal.  But  it  is  plain  that,  con* 
sistently  with  his  own  views,  from  the  moment  the 
official  decision  is  arrived  at,  which  is  sought  by 
the  present  prosecution,  he  will  be  content  to  retire 
from  that  position,  which  1  can  hardly  understand 
how  he  can  possibly  have  brought  so  conscientious, 
and  I  believe  amiable,  a  spirit  as  his  is  to  have  re- 
tained so  long.  At  present  I  must  content  myself 
with  declaring,  in  the  language  of  the  prayer,  that 
the  articles  be  admitted  to  proof.  The  costs  will 
follow  that  decision. 

Proctors  for  the  promoter,  Moore  and  Currey. 
Proctors  for  the  defendant,  Shaen  and  Rosette, 
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(Before  the  Lord  Chancellor  Hatherlbt). 

Attornkt  General  t;.  Wax  Chandlers' 

Company. 

Chtnriiable    devise — Gift  for   purpose  not  exhauxfing 
whoU  income — Surplue* 

A  testator  devised  certain  houses  ani  tenements  to  the 
Master^  Wardens^  and  Convnonalty  oj  the  Mystery 
of  Wax  Chandlers^  ^^  for  this  intent  an'l purpose,  and 
upon  this  condition,^  that  they  shouhi  yearly  dis- 
tribute SL  after  the  manner  foUowing^  that  is  to 
sou :  sums  amounting  to  71,  IBs.  to  charities,  and  the 
other  54.  to  the  master  and  wardens  of  the  company 
for  the  time  being  equaity ;  and  the  rest  of  the  profits 
he  willed  should  be  bestowed  upon  the  reparations  of 
the  said  houses  and  tenementSj  and  if  the  master, 
wardens,  and  commonalty  should  leave  any  of  these 
things  undone,  then  he  willed  that  his  next  of  kin 
should  enter  into  the  tenements  and  hold  unto  him  and 
his  heirs  for  ever,  upon  condition  that  he  and  they, 
and  every  of  them,  do  all  these  thirds.  At  or  shortly 
before  the  date  of  the  will  the  ajinual  income  of  the 
property  was  9L  4«. ;  but  tt  subsequently  became  much 
greater. 

Held  {affirming  the  decision  oj  tht  Master  of  the  Rolls') 
that  the  master,  wardens,  and  contmonoJty  were 
entitled  to  the  whole  surplus,  afterpayment  qf  7L  15s. 
yearli/,  for  their  own  ben^. 

This  was  an  appeal  from  the  decision  of  the 
Master  of  the  Rolls,  who  had  dismissed  an  informa- 
tion at  the  suit  of  the  Attorney^Gleneral  against  the 
Wax  Chandlers*  Company  to  inquire  into  their 
ngtiia  in  respect  to  certain  property  at  Old  Change, 
in  the  City  of  London.  The  question  was  as  to  the 
ooustmction  to  be  put  upon  the  will  of  William 
Kendall,  of  London,  citizen  and  wax  chandler, 
dated  the  dlst  Jan.  1558,  by  which  h^  bequeathed 
to  his  son,  William  Kendall,  as  follows: 

AH  my  hoassaand  tanaments  ia  the  Olde  ehaangg^  in  the 


parisbe  of  Marie  Magdalenes,  at  Old  Fish-sirete  end,  to 
nave  and  to  hold  unto  the  said  William  and  to  the  heires  of 
his  body  lawfuUy  begotten,  and  for  default  of  snoh  issewe  I 
will  that  the  Master,  Wardens,  and  Gomonaltie  of  the 
mystene  of  the  Wax  Chandlers  of  the  citie  of  London  and 
theire  succeasors  shall  have  tiie  said  howsings  and  tene- 
ments for  this  entent  and  purpose,  and  ni>on  thia  oondioon| 
that  they  shall  yerely  distribiite  eight  pounds  of  lawful 
money  of  England  after  this  manner,  that  is  to  saye,  to  the 
poore  inhabitants  of  the  pariah  of  Marie  Magdalenes  afore- 
«dd,  at  Old  Fish-strete  ende,  fower  pounds  lacking  two 
shillings  in  gownes  for  men  and  women  and  oooles,  at  the 
discreoon  of  the  ohurohewardens  of  the  said  parishe,  to  be 
given  and  delivered  unto  the  said  poore  inhabitants  in  the 
month  of  December  yerely,  and  the  said  twoo  shillings  to  i  he 
churchwardens  of  the  same  parishe  fo  their  paynes  taJdug, 
and  to  distribute  yerely  to  the  poore  inhat>itaata  of  the 
parishe  of  BezUs,  hi  the  oonntie  of  Kent,  thirty  and  eight 
shillings  of  good  andlawfull  monsr  of  E^landtobe  geven 
and  delivend  yerely  aboute  the  third  ana  fourth  dayes  of 
N oyember  yerely  by  the  ^soretion  of  the  ohurohwardena 
and  chiefe  inhaUtants  of  the  said  parishe  of  Beslie  then 
beying  and  twoo  shillings  to  the  ohurchwardins  of  the  said 
parish  of  Bexlie  for  there  great  paynes,  and  thirtie  and  Ave 
shillings  to  be  distributed  unto  tne  poorest  men  and  women 
of  the  Companie  and  Misterie  of  Wax  Ghaundlers  of 
London,  uid  the  other  5  shillings  to  be  distributed  to  the 
Master  and  Wardens  of  the  Wax  Ghaundlers  for  the  tyme 
being  equally,  and  the  reste  of  the  profits  of  ihe  said 
houses  and  tenements  I  will  shall  be  oestowed  upon  the 
reparaoons  of  the  said  houaes  and  tenements.  Ana  vf  the 
Master.  Wardens,  and  Comonalltye  of  the  mistery  of  Wax 
Ghaundlers  of  London  do  leave  any  of  these  things  ondonne 
above  rehersed,  then  I  will  that  the  next  of  kynsid  unto  me 
the  said  William  shall  enter  into  the  said  tenements,  and 
them  have  and  holde  unto  him  and  unto  his  heires  for  ever 
upon  oondioon  that  he  and  they  and  every  of  them  do  all 
these  things  above  rehersed  in  all  poynts  as  yt  is  above* 
rehersed  by  me  Willm.  EendalL 

It  appeared  that  the  testator  died  on  the  21st 
Feb.  following  the  date  of  his  will,  and  his  son  died 
in  Nov.  1568,  an  infant  and  without  issue.  The 
Wax  Chandlers*  Company  thereupon  entered  into 
and  had  ever  since  continued  in  possession  of  the 
devised  property.  At  the  date  of  the  testator's 
death  the  annual  value  of  the  prt^rty  appears  to 
have  been  9L  4s. ;  at  the  time  the  company  entered 
into  possession  it  had  increased  to  16/.  In  the 
year  1790  the  Wax  Chandlers'  Company  pur- 
chased for  S50L  a  house  and  small  piece  of  land, 
which  was  surrounded  by  the  property  deviaed  by 
the  testator.  The  site  of  the  premises  so  bought 
had  since  been  thrown  into  and  united  with  the  site 
of  the  property  devised  by  William  Kendall,  by  the 
erection  of  one  block  of  buildings  over  the  whole, 
so  that  it  was  now  impossible  to  identify  the  sepa- 
rate portions.  The  present  income  from  the  whole 
property  amounted  to  350^ 

In  1867  an  ex  officio  information  was  filed  by  the 
Attorney -General  against  the  company,  praying 
for  a  declaration  that  the  defendants  were  not 
entitled  for  their  own  benefit  to  the  whole  income 
of  the  property  devised  by  the  will  of  William 
Kendall,  subject  to  an  annual  charge  of  7^  15«. ;  but 
that  the  defendants  were  trustees  of  the  said  pro- 
perty and  of  the  whole  income  thereof  for  chari- 
table purposes,  subject  to  the  specific  payment  of 
5s.  annually  by  the  said  will  given  to  the  masters 
and  wardens,  and  to  such  increased  allowance  (if 
any)  as  might  be  proper  to  be  made  in  respect  of 
such  last-mentioned  specific  payment,  for  a  declara- 
tion that  the  small  piece  of  land  purchased  in  1790 
was  subject  to  the  trusts  of  the  will,  and  formed 
part  of  the  property  of  the  charity,  and  for  relief  on 
the  footing  of  these  declarations. 

The  Master  of  the  Rolls,  on  Aug.  6,  1869, 
delivered  the  following  judgment :  "  With  respect  to 
the  piece  of  land  bought  in  1790,  the  money  for 
this  purchase  was  advanced  by  one  of  the  members 
of  the  company,  and  was  repaid  to  him  out  of  the 
general  income  and  assets  of  the  company  ;  but 
there  is  no  evidence  before  me  to  identify  the  pur- 
chase-money with  any  of  the  proceeds  arising  from 
the  devised  estates,  and,  as  in  these  cases  strict 
proof  is  necessary  in  order  to  take  away  propert/ 
,  from  a  company  or  a  person  who  hai  enjoyed  it  for 
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nearly  seyenty-ieTen  yean  before  the  ioformatioo 
is  filed,  I  am  of  opinion  that,  as  regards  this  piece 
of  land,  the  information  fails.  As  regards  the 
devised  tenements,  this  depends  on  the  constmction 
of  the  will,  and  raises  a  point  which,  so  far  as  I  am 
acquainted  with  the  cases  on  the  subject,  is  new.  It 
is  this :  a  testator  possessed  of  real  property,  pro- 
ducing more  than  8/.  per  annuoL,  gives  the  property 
to  the  Wax  Chandlers'  Company  and  their  suc- 
cessors for  this  intent  and  purpose,  and  upon  this 
condition — that  they  pay  divers  sums  for  charitable 
purposes,  amounting  in  the  whole  to  7L  ISs,  He 
then  gives  Bs.  to  the  master  and  wardens  of  the  com- 
pany, and  goes  on  thus :  *  and  the  reste/  &c. 
eiord  Bomilly  read  the  latter  part  of  the  ^U.l 
oes  this  direction  infer  a  benefit  to  the  company  r 
If  they  peform  the  obligation  of  keeping  the  pro- 
perty in  repair,  are  the  company  entitled  to  take  the 
rent  ?  or  to  whom  does  it  go  ?  This  is  clear,  that 
if  it  had  been  given  to  the  company  or  to  any 
stranger,  limited  merely  with  a  condition  of  keeping 
the  premises  in  repair,  the  whole  would  go  to 
that  person,  provided  he  performed  the  condi- 
tions, and  kept  the  property  in  repair.  It  is 
clear  also  that  more  than  is  required  for 
the  purpose  cannot  be  expended  in  repairs, 
though  it  may  be  wasted,  and  it  is  therefore  to  ray 
mind  evident  that  I  must  read  this  trust,  or  this 
condition,  whichever  it  may  be,  as  if  the  words  *  so 
far  as  may  be  necessary,'  had  been  introduced  into 
the  will  with  reference  to  it.  It  is  clear  also  that 
at  the  time  of  the  death  of  the  testator's  son,  when 
the  income  of  the  property  was  16^  per  annum, 
clear  of  all  reprizes,  the  surplus  income  was  far 
more  than  was  necessary  for  the  repair  of  the  houses. 
There  are  three  sets  of  persons  who  may  claim  this 
surplus.  It  is  necessary  to  consider  which  set  hare 
the  best  claim.  The  first  claim  is  that  of  the  chari- 
ties  ;  the  second  claim  is  that  the  surplus  is  undis- 
posed of,  and  belongs  to  the  heir  of  William  Kendall ; 
and  the  third  claim  is  that  of  the  company  itself. 
1  am  of  opinion  that  the  charities  eannot  claim 
more  than  the  specified  annual  payment  given  to 
them.  I  have  searched  in  vain  for  a  cane  of  this 
description  ;  a  devise  in  these  words  :  *  I  give  my 
farm  of  Whiteacre  to  A.  and  his  heirs  for  ever  ujiod 
trust  out  of  the  rents  to  pay  lOOL  per  annum  to  the 
St.  George's  Hospital,  and  to  apply  the  rest  of  the 
rents  in  repair  of  the  farmhouse.'  The  rents  far 
exceed  the  sums  required  for  these  purposes.  Is 
there  any  disposition  of  the  residue?  A.  clearly 
cannot  take  it,  as  the  devise  to  him  is  in  trust.  Is 
the  heir  of  the  testator  disinherited  ?  If  it  had  not 
been  that  the  surplus  is  given  in  trust  to  repair  the 
farmhouse,  it  is  clear  that  the  heir  would  take  the 
estate,  subject  to  the  payment  of  the  rent-diarge  to 
the  hospital.  Can  the  charity  say  we  are  entitled 
to  the  whole  ?  Does  the  charity  stand  in  any  better 
position  in  this  respect  than  a  private  individual  ? 
I  apprehend  not ;  but  if  it  does,  I  am  unable  to  dis- 
cover on  what  principle ;  and  if  so,  must  the  whole 
or  the  principal  part  be  given  to  charity  ?  for  here 
it  is  to  be  observed  that  the  whole  of  the  property 
is  not,  properly  speaking,  given  to  charity.  This 
circumstance  strikes  me,  how  does  the  gift  of 
3^  18s.  to  the  poor  of  St.  Mary  Magdalene,  and 
U  XSs.  to  the  poor  of  the  parish  of  Bexlie,  differ 
from  the  58.  given  to  the  master  and  wardens  of  the 
company?  It  is  true  that  the  two  first  pay- 
ments are  charitable,  and  that  the  last  is  a  personal 
gift  to  the  persons  who  from  time  to  time  fill  the 
On  ce  of  master  and  wardens  (for  it  is  important  to 
observe  that  the  6s.  is  not  given  to  the  company ; 
the  commonalty  are  nowhere  mentioned  as  partaking 
in  it)  ;  it  is  a  personal  legacy  to  be  divided  annually 
amongst  the  persons  who  fill  those  ofiices.  If  the 
whole  income  is  now  to  be  distributed  pro  ra/d,  the 
'*^T  and  wardens  annually  most  take  such  a 


share  of  the  increased  income  as  5s.,  at  the  date  of 
the  death  of  the  testator,  bore  to  the  then  existing 
income  of  the  property.    I  think  that  it  is  impos- 
sible by  saying  that  the  rest  shall  be  bestowed 
upon  the  reparation  of  the  houses,  to  hold  that  this 
is  a  gift  to  charity,  even  if  all  the  rest  of  the  income 
were  devoted  to  charity,  which  it  is  not    I  am  of 
opinion  that  I  must  read  this  residuary  gift  in  one 
of  two  ways :  either,  first,  as  if  the  testator  had 
said,  '  I  give  what  may  be  required  for  the  repairs 
of   the   property,  and   the   rest   to    nobody;*  or, 
secondly,  as  if  he  had  said, '  I  require  as  a  condi- 
tion inseparable  from  the  devise  I  have  made  that 
that  the  devisees  shall  out  of  the  rents  keep  the 
property  in  repair ;'  and  I  am  of  opinion,  for  various 
reasons,  that  the  proper  mode  of  reading  the  will  is 
to  treat  these  words  as  expressing  a  condition  ap- 
purtenant to  the  devise  already  made,  and  not  as  a 
separate   and    independent   devise.    My   principal 
reasons  are  to  be  found  in  the  will  itself.    It  is 
obvious  to  me  from  the  whole  scope  of  the  will  that 
the  testatbr  intended  to  benefit  the  company.    In 
the  beginning  of  the  will  he  recites  that  he  is  him- 
self a  member  of  the  company.    In  the  next  place, 
the  devise  to  the  company  is  complete ;  it  is  to  the 
master,  wardens,  and  commonalty,  and  their  suc- 
cessors ;  if  it  had  gone  on  and  simply  said  *  upoa 
this  condition  '  no  question  would  have  arisen,  and 
the  company  would  have  taken  the  whole ;  but  what 
the  will  says  is  *for  this  intent  and  purpose,  and  upon 
this  condition.'    I  am  as  little  entitled   to  convert 
the  whole  devise  into  a  trust  under  the  two  first 
words  as  I  am  to  reject  the  two  first  words,  and 
treat  it  as  an  absolute  devise  solely  on  condition. 
I  think  that   he  fair  way  of  reading  it  is  either  by 
examining  the  whole  scope  of  the  will,  to  see  which 
words  were  intended  to  predominate,  or  to  read  the 
words  distributively,  and  to  hold  that  the  devise  it 
upon  the  intent  and  purpose  of  making  the  pay- 
ments after  stated,  and  upon  the  condition  after 
stated  that  you   keep  the  property  in  repair,  and 
that  on  failure  of  the  performance  of  the  trust*  and 
conditions  you  are  to  deliver  it  over  to  my  kindred. 
Another  proof  of  the  testator's  wishing  to  benefit 
the  company  is,  that  he  gives  85s.  to  the  poorest 
men  and  women  of  the  company,  and  a  third  is  the 
gift  he  makes  to  the  master  and  wardens.    Obser- 
ving all  this  in   the  will,  I  observe   also  that  in 
express  words  he  gives  no  benefit  at  all  to  the  com- 
pany  qvA  company,  unless  it  is  to  be  obtained  by 
the  surplus  rents   being   included  in  the  general 
deviHe.  That  the  testator  considered  that  the  person 
who  performed  his  wishes  or  carried  his  bequests 
into  execution   ought  to  receive   some  return,  is 
obvious  from  his  gift  of  2s.  to  the  churchwardens  of 
the  parish  of  St.  Mary  Magdalene  and  of  the  parish 
of  Bexlie,  yet  he  gives   the  company  in    express 
words,    as   I    have   observed,    nothing.      Another 
circumstance    also   impresses  me  strongly.     Un- 
less some  benefit  were  to  be  derired  from  doing 
all     that    the    testator   required,    what    induce- 
ment was    there    in    the   company  to    undertake 
the  trust,  or  what  terror  was  there  in  the  threat  of 
forfeiture  if  the  company  did  not  perform  these 
duties?    And  further,  what  motive  could  be  found 
in  his  kindred  to  undertake  a  troublesome  tru«t  that 
would  do  them  no  good    if    they   were   to  be  ia 
the  same  situation?      The  company   would   lose 
nothing ;  the  35s.  to  the  poor  men  and  women  of 
the  company  would  be  paid  by  the  kindred,  and  the 
5s.  to  the  master  and  wardens  exactly  the  same  as 
before.    But  the  circumstance  which  presses  upon 
me  most  strongly  is  this.    I  think  that  it  is  to  be 
inferred  from  the  will  that  the  testator  intendes 
that  if  the  company  failed  to  perform  his  wishes,  hL 
kindred  would  stand  in  the  place  of  the  company 
Were  the  kindred  to  take  the  property  on  trust  ?  or 
were  the  compooy  to  take  the  property  beneficiaUy  ? 
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The  kindred,  in  my  opinion,  clearly  take  the  pro- 
perty beneficially,  not  only  because  unless  they  did 
so  they  cbuld  not  be  induced  to  undertake  gratui- 
tously an  onerous  burden,  but  also  because  the  pro- 
perty is  expressly  given  to  them  upon  condition  that 
they  do  the  things  above  recited  in  all  points. 
What  possible  reason  can  be  assigned  for  the  tes- 
tator intending  the  charities  to  take  the  whole  of 
the  property  if  the  company  administered  the 
estate,  but  only  the  exact  sum  specified  by  him  if 
his  kindred  administered  it  ?  What  appearance  is 
there  that  the  testator  preferred  the  unknown  kin- 
dred to  his  own  company  in  this  matter  ?  The  tes- 
tator gave  the  property  to  the  company  subject  to 
a  trust  and  upon  a  condition.  The  condition  is 
clearly  expressed  when  the  gift  over  to  the  kindred 
takes  effect.  My  opinion  is  that  the  kindred  are 
merely .  substituted  for  the  company,  and  that  the 
company  and  the  kindred  have  lx)th  alike  the  same 
powers  and  interests.  If  the  company  do  not  per- 
form the  matters  intrusted  to  them,  then  the 
kindred,  as  the  testator  doubts  not,  will  do  so.  It 
is  always  to  be  remembered  in  this  matter  that  it 
is  a  question  of  intention  to  be  gathered  from  the 
whole  of  the  will ;  and  the  question  on  this  will  is, 
did  the  testator  intend  the  whole  of  the  property 
which,  judging  from  the  accounts  of  the  rental, 
must  have  produced  a  surplus  at  the  date  of  the 
will,  after  providing  for  the  repairs,  to  be  divided 
amongst  his  legatees?  or  did  he  intend  that  his 
company  should  derive  some  advantage  from  his 
devise  ?  I  think  the  latter.  I  think  that  the  infor- 
mation fails,  and  that  it  must  be  dismissed.'* 
From  this  decree  the  Attorney-General  appealed. 

Jesgei,  Q.C.,  and  Vaughan  Hawkins^  in  support  of 
the  appeal,  contended,  as  to  the  property  comprised 
iu  the  devise,  that  the   property  was  given  upon 
trust  out  of  the  income  to  pay  specific  sums    to 
charities,  and  to  apply  the  surplus  in  repairing  the 
buuses.     There  was  no  ultimate  gift  of  like  surplus, 
nor  did  the  testator  appear  to  have  contemplated 
the  existence  of    any  surplus.    The  rents  at  the 
testator's  death  amounted  only  to  9L  As,,  and  it 
might  well  be  that  he  thought  the  1/.  4«.  would  have 
to  be  expended  in  repairs.    There  was  no  principle 
on  which  the  defendants  could  claim  the  whole  sur- 
plus.   By  the  devise  the  surplus  was  to  be  devoted 
to  repairing  the  houses ;  and  a  gift  to  repair  a  house 
belonging  to  a  charity  was,  in  effect,  a  gift  to  the 
charity.    The  whole  rents  were  expressly  disposed 
of ;  the  surplus  over  and  above  the  amount  of  the 
specific  payments  was  given  upon  trust  for  repairs. 
That  excluded  any  notion  of    a  beneficial  enjoy- 
ment by  the  defendants.    It  was  a  well-known  and 
recognised  rule  that  if  sums  amounting  to  the  whole 
rent  of  an  estate  at  the  time  of  the  devise  are  given 
to  charitable  objects,  those  objects  would  take  any 
increased  rents  in  the  same  proportions.    It  might 
be  said  that  this  was  a  gift  upon  condition,  followed 
by  a  clause  of  forfeiture  in  event  of  the  breach  of 
that  condition.    But,  in  the  first  place,  the  use  of 
the  word  "  condition  **  decided  nothing.    The  whole 
will  must  be  looked  at  in  order  to  ascertain  whether 
or  not  there  was  a  gift  upon  trust  for  charities. 
Then,  as  to  the  clause  of  forteiture,  it  was  to  be 
remembered  that  it  had  always  been  an  object  of 
ambition  to  the  City  companies  to  administer  exten- 
sive charitable  funds.    The  intention  of  the  testator 
in  the  latter  part  of  the  will  was  to  keep  the  com- 
pany to  the  performance  of  the  trust  by  taking 
away  from  them  the  administration  if  they  failed 
in  their  duty.    As  to  the  land  purchased  in  1790,  it 
had  become,  by  the  acts  of  the  defendants,  so  inter- 
mingled with  the  trust  property  that  it  was  impos- 
sible to  distinguish  the  two,  and  there  could  be  no 
partition.    The  property  thus  bought  must  be  con- 
lidered  as  add«d  to  the  charity  property.  The  caset 


of  encroachment  were  analogous ;  thus,  it  had  been 
held  that  where  a  tenant  maide  an  encroachment  it 
was  for  the  benefit  of  his  landlord.    They  cited : 

Theif&rd  School  Case,  4  Coke's  Bep.  401 ; 

AtU»mgy'General  v.  Coopers*  Company ^  3  Beav. 
29; 

Duke  of  Leeds  v.  Earl  Amhurst,  20  lb.  239  ; 

WUte  V.  WaJdey,  26  lb.  17  ;  32  L.  T.  Bep.  24 ; 

Andrews  v.  Hailes,  2  £.  &  B.  349  ; 

KingwiU  v  MiUa/rd,  11  Ex.  313 ; 

Attorney 'OeneraZ  v.  Mwuor  of  Exeter,  Jacob,  443  ; 

Attomey-Qeneral  v.  The  MoAfor  of  Newbury, 
3Myl.  &E.  647; 

Hoare  v.  Osborne,  14  L.  T.  Bep.  N.  S.  9 ;  L.  Bep. 
lEq.585; 

Hayter  v.  Trego,  6  Buss.  113 ; 

Danm,  v.  Spurrier,  5  Ves.  231 ; 

Eltham  Pcurish  v.  Warreyn,  Duke's  Charitable 
Uses  641  * 

PoweUy.  Thomas,  6  Hare,  300. 

Sir  R,  BaggaUatf,  Q.  C,  and  Charles  Browne,  for  the 
defendants,  submitted  that  the  principle  was  this, 
that  they  mudt  find  out  what  was  the  intent  upon 
the  face  of  the  will;  then,  if  the  charitable  pur- 
poses <u  declared  by  the  will  exhau8ted  the  whole 
income  at  the  time  of  the  devise,  any  subsequent 
increase  must  be  applied  to  the  charitable  purposes 
pro  tatA;  if,  on  the  other  hand,  there  remained  a 
surplus  after  satisfying  those  purposes,  primd  facie 
that  was  an  indication  of  intention  to  benefit  the 
trustee ;  but  if  there  was  an  expf>>ssion  of  an  inten- 
tion to  devote  the  whole  to  charity,  and  that  was  not 
done  expressly,  the  surplus  must  be  applied  qf-prhs. 
In  this  case  the  gift  did  not  exhaust  the  whole 
income  ;  there  was  no  expression  of  an  intention  to 
devote  the  whole  income  to  charity,  and  therefore 
'it  must  be  taken  that  the  testator's  intention  was  to 
benefit  the  trustees.  The  testator  made  a  gift  uptm 
condition ;  and  if  the  condition  was  broken,  the  next 
of  kin  were  to  enter.  Why  should  they  enter  if 
they  were  not  to  have  some  benefit ;  and  it  they 
were  to  take  beneficially,  must  not  the  testator  have 
intended  the  company  to  take  beneficially  also? 
The  law  applicable  to  the  case  would  be  found  laid 
down  in 

Attomey-Oeneral  v.  Trinity  College,  CamJbridge, 
24  Beay.  383 : 

Attomey-Qeneral  v.  Deam.  a^Canons  of  Windsor, 
lb.  679 ;  32  L.  T.  Bep.  55 ; 

Attorney -Oeveral  v.  CordwoMiers*  Company,  3 
Myl.  &  K.  534. 
As  to  the  second  point,  they  contended  that  none 
of  the  cases  which  had  been  referred  to  applied. 
Complete  justice  could  be  done  in  the  case  by 
apportioning  the  rents  between  the  company  and 
the  charities,  if  it  should  be  held  that  the  defendants 
were  not  beneficially  entitled  to  the  devised  pro- 
perty. The  following  cases  were  also  cited  in  the 
course  of  the  argument : 

Attomey-Oeneral  Y,  Brasenose  College,  1  CI.  &  F. 
295; 

Mayor  of  Southmolton  v.  Attomey-Oeneral,  5 
H.  of  L.  Cas.  1 ; 

Ma/yor  of  Beverley  ▼.  Attomey-Oeneral,  6  lb. 
310. 

The  Lord  Chavobllor  (Hatherley).— This  case 
was  ably  argued  by  counsel  on  both  sides.  There 
are  several  points  in  it  which  differ  from  most  of 
the  cases,  numerous  as  they  are,  which  have  been 
decided  with  reference  to  the  rights  of  persons  in  a 
corporate  character  similar  to  that  of  the  defendants 
in  the  present  instance,  who  have  property  given  to 
them  with  certain  special  directions  as  to  charity, 
and  with  a  silence  as  regards  what  is  to  be  done 
with  any  surplus  that  should  remain.  I  say 
*' silence"  as  to  what  should  be  done  with  any 
surplus,  not  forgetting,  of  course,  the  main  point 
which  has  been  raised  in  the  controversy  here; 
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namely,  whether  or  not  the  whole  and  entire  sur- 
plus has  been  devoted  to  charity  by  the  peculiar 
words  which    occur  in    the  will    with    reference 
to  the  rents,  after  certain  specific  chari^es  have 
been     satisfied     which     have    been     created    on 
the     property.     The    will   in    this     case     is     in 
these  words:   "I  give  unto   my   son  William  all 
my  lands  and  tenements  in  the  parish  of  Bezley, 
in  the  county  of  Kent,  upon  condition  that  he  pay 
yearly  unto  John  Kendall,  my  brother,  20s.  by  the 
year,  to  have  and  to  hold  the  said  lands  and  tene- 
ments unto  the  said  William  Kendall,  and  to  the 
heirs  of  his  body  lawfully  begotten;  and  for  default  of 
such  heirs  I  wUl  that  my  sister  Julian  shall  have 
the  said  lands  and  tenements  to  her  and  to  the  heirs 
of  her  body  lawfully  begotten,  upon  condition  before 
rehearsed."    Then,  after  that,  he  gives  other  pro- 
perty (the    property  now    in    question)    in    this 
manner :  *'  I  give  unto  William  Kendall  my  son  all 
my  houses  and  tenements  in  the  Old  Change,  in 
the  parish  of  Mary  Magdalene,  in  London,  at  Old 
Fish-street  End,  to  have  and  to  hold  unto  the  said 
William,  and  to  the  heirs  of  his  body  lawfully  be- 
gotten ;  and  for  default  of  such  issue  1  will  that  the 
master,  wardens,  and  commonalty  of  the  my^ry 
of  Wax  Chandlers  of  the  City  of  London,  and  their 
successors,  shall  have  the  said  houses  and  tene- 
ments for  this  intent  and  purpose,  and  upon  this  con- 
dition, that  they  shall  yearly  distribute  SL  of  lawful 
money  of  England  after  this  manner,  that  is  to  say." 
Then  he  directs  what  is  to  be  done  with  that  8/L 
"To  the  poor  inhabitants  of   the  parish  of  Mary 
Magdalene  aforesaid,  at  Old  Fish-street  End,  4/., 
lacking  2$.  in  gowns  for  men  and  women,  and  coals, 
at   the  discretion  of   the  churchwardens    of    the 
said  parish,  to  be  given  and  delivered  unto  the  said 
poor  inhabitants  in  the  month  of  December  yearly, 
and  the  said  2s.  to  the  churchwardens  of  the  same 
parish  for  their  painstaking,  and  to  distribute  yearly 
to  the  poor  inhabitants  of  the  parish  of  Bexley,  in 
the  county  of  Kent,  thirty  and  eight  shillings  of 
good  and  lawful  money  of  England,  to  be  given  and 
delivered  yearly  about  the  third  and  fourth  days  of 
November  yearly,  by  the  discretion  of  the  church- 
wardens and  chief  inhabitants  of  the  said  parish  of 
Bexley  then  being,  and  2«.  to  the  churchwardens  of 
the  said  parish  of  Bexley  for  their  great  pains,  and 
S5s.  to  be  distributed  unto  the  poorest  men  and 
women    of    the   company   and    mystery   of    Wax 
Chandlers  of  London,  and  the  other  five  shillings  to 
be  distributed  to  the  master  and  wardens  of  the  Wax 
Chandlers  for  the  time  being  equally  ;  and  the  rest 
of   the  profits  '*  (on   which   the  present  question 
turns)  *'of  the  said  houses  and  tenements  I  will 
shall  be  bestowed  upon  the  reparations  of  the  said 
houses  and  tenements.''    Then  follow  these  words, 
which  are  not  unimportant.    "  And  if  the  master, 
wardens,  and  commonalty  of  tiie  mystery  of  the 
Wax  Chandlers  of  London  and  their  successors  do 
leave  any  of  these  things  undone  above  rehearsed, 
then  I  will  that  the  next  of  kindred  unto  me,  the 
said  William,  shall  enter  into  the  said  tenements, 
and  then  have  and  hold  unto  him,  and  unto  his  heirs 
for  ever,  upon  condition  that  he  and  they  and  every 
of  them  do  all  these  things  above  rehearsed  in  all 
points  as  it  is  above  rehearsed  by  me  William  Ken- 
dall."  The  first  controversy  that  has  been  raised  in 
the  argument  has  been  this,  whether  or  not  there  is 
such  a  trust  created  as  necessarily  to  oust,  even 
independently  of  the  direction  with  reference  to  the 
residue  of  the  rents  and  profits,  the  whole  beneficial 
interest  of  the  persons  who  are  the  first  takers  under 
those  words,  **for  this  intent  and  purpose,"  coupled 
as  the  expression  is  with  the  word  "condition."    I 
think  a  great  deal  of  learning  has  been  exhausted 
upon  this  subject,  and  not,  I  am  airaid,  to  any  good 
purpose  or  effect,  if  one  regard  the  whole  scope  and 
object  of  this  wUl.    It  has  certainly  not  been  the 


habit  of  the  courts,  including  the  highest  ooart, 
the  House  of  Lords,  to  dwell  very  strictly  upoo 
words  of  that  description,  as  indicating  in  them- 
selves a  disposition  on  the  part  of  the  testator  that 
the  property  should  not  belong  to  the  first  taka, 
but  should  be  held  so  absolutely  in  trust  that  no 
beneficial  interest  could  accrue  to  the  first  Uka, 
And  I  might,  as  an  instance  of  that,  cite  a  csm  (I 
believe  one  of  the  latest  cases  on  the  subject)  of 
Beverley  v.  The  Attornetf-Generalf  where  the  woidi 
were  so  strong  that  probably,  had  they  oocorred 
in  any  other  case  than  that  of  a  charity  given  tt 
this  date  to  a  corporation,  or  corporate  body,  it 
might  have  been  held  that  no  beneficial  intereit 
could  ha?e  been  vested  in  the  first  taker  of  the  pro- 
perty, because  the  words  in  Beverley  v.  TheAtioraeg- 
General,  which  was  an  appeal  by  the  original  defen- 
dant, were  these :  *'  I  do  give  and  beqae^th  the  farm 
called  Silliards,  with  all  the  said  lands  and  appor- 
tenances  thereto  belonging,  to  the  mayor,  aldermen, 
and  burgesses  of  the  town  of  Beverley,  Torkffhire, 
wherein  I  was  bom.  and  to   their   successors  for 


ever ;  nevertheless  in  and  with  this  trust  and  con- 
fidence in  them  reposed,  that  they,  their  sucoesion 
and  assigns,  shall  employ  the  yearly  rent  of  the 
said  farm,  with  the  lands  and  appurtenances,  in 
manner  and  form  following,  and  not  otherwifeL** 
Having  left  a  very  small  surplus,  something  like  7L, 
out  of  a  rental  of  40/.,  to  a  particular  purpose^,  he 
proceeded  to  say  that  when  certain  taxes,  which 
were  at  that  time  imposed  by  the  Commonwealth 
with  reference  to  their  armies,  which  then  were 
being  maintained  in  the  field,  were  increased  so 
that  the  mayor  and  corporation  should  be  unable 
to  pay  them  out  of  this  sum  set  apart  for 
that  purpose,  then  certain  property  whi(±  wu 
given  to  some  other  persons  should  contribute ;  in 
other  words,  that  the  gifts,  some  of  them  h<:ing  to 
charities  and  some  to  individuais,  should  be 
diminished.  In  that  case,  of  course,  the  resolt 
depended  upon  the  particular  circumstances  there 
disclosed,  and  I  am  not  citing  it  for  any  other  pur- 
pose than  to  show  that  too  much  reliance  must  not 
be  placed  upon  particular  words  in  such  a  will ; 
but,  under  all  the  circumstances  of  that  case,  the 
court  held  that  the  surplus  funds,  which  were  very 
considerable,  went  to  the  corporation  as  the  first 
takers.  The  rules,  however,  applicable  to  these 
sort  of  cases  are  so  clearly  and  precisely  laid  down, 
with  his  usual  clearness  and  accuracy,  by  Lord  Su 
Leonards  in  the  Southmolton  case,  which  occurred 
shortly  before  the  Beverley  case,  that  I  should  refer 
to  those  rules  as  binding  rules  with  reference  to 
the  deciding  of  any  case  to  which  general  roles 
would  be  applicable  in  the  first  instance.  In  tus 
address  to  the  House  he  says  this :  "  As  regards  the 
law,  if  the  rents  of  the  estate  are  given  they  repre- 
sent the  estate.  If  the  rents  are  given  io  ctfiain 
proportions,  so  as  to  exhaust  the  whole  of  the  pre- 
sent rents,  and  if  no  one  is  entitled  to  be  bene- 
fited more  than  another  beyond  that  which 
is  specifically  given,  that  is  a  represeotaiion 
of  the  estate  itself  in  those  proportions,  and  if  the 
rents  increase,  such  recipient  will  have  his  propor- 
tion increased  accordingly.  And  on  the  other 
hand,  as  a  consequence  of  that,  if  the  rente  decrease, 
every  man's  proportion  will  decrease  in  the  same 
ratio.  No  man  can  take  a  benefit  under  that  role 
who  will  not  be  subject  to  a  burden  ;  and  if,  there- 
fore, the  estate  is  doled  out  by  a  gift  of  partioni 
of  the  rents  which  represent  the  estate,  as  the  in- 
crease will  go  to  the  parties  in  the  same  proportions, 
so  the  decrease  must  be  borne  by  them  in  the  like 
proportions."  That  is  one  cUss  of  cases,  where 
the  testetor  is  enunciating  in  his  will  the  exact 
amount  of  rent  he  is  disposing  of,  telling  you  liie 
precise  amount  of  rent  at  the  date  of  his  will,  and 
allotting  out  that  precise  renti  and  giving  the  iaK 
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remaining    portion    of    it,    whether    by    name    of  ] 
"residue  '*  or  not  is  immaterial.    If  he  has  so  doled 
oat  bis  rent^  It  is  doling  oat  the  estate  among  the 
several  persons  named,  and  who  will  become  entitled 
to  his  estate  in  the  proportions  stated,  and  those 
proportions  will  rise  and  sink  according  to  the  value 
of  the  property,  each  man  taking  his  proper  share 
of  the  rents.    That  doctrine  does  not  apply  to  Uie 
case  which  is  before  me  for  reasons  that  I  shall  pre- 
presently  give.     Then    he    says:     "If    there    is, 
as    in    the    second    class    of     cases,    a    dedica- 
tion   of    the    estate    to    a   charity    by    a    clear 
intention,    expressed    or    implied,   from    what    is 
stated  In  the  will,  then  the  whole  estate  must  go 
to  the  caarity,  although  the  entire  rents  are  not  dis- 
posed of  specifically."    That  is  to  say,  if  a  testator 
says,  as  was  said  in  the  case  of  the  Mercer's  Com- 
pany :— "  I  give  all  these  rents,  and  all  my  accruing 
lents,  to  the  Mercers'  Company  in  order  that  they 
may  apply  all  those  rents  and   all  future  rents  in 
such  and  such  manner,"  and  then  having  plainly 
indicated  that  the  charity  should  take  at  all  events, 
that  rule  will  apply.    The  Mercers'  Company  had,  I 
think,  9s.  remf  iuing  oub  of  the  total  rents.    It  was 
there  said  that  the  charity  and  the  Mercers*  Com- 
pany should  take  the  whole  estate  between  them. 
That  wa«  a  case  apparently  partly  depending  upon 
the  first  rule  and  partly  upon  the  second.    There 
the  House  held  that  there  was  a  distinct  dedication 
of  the  whole  amount  to  the  charity  there  mentioned, 
because  the  testator  had  expressly  dedicated  it  to 
the  purpose.    Then  comes  a  third  class  of  cases. 
Lord  St.  Leonards  goes  on  to  say  :    **  The  cases  of 
the  third  class  are  a  Utile  diflBcult,  and  they  have 
sprung  mostly  out  of  the  obiter  dictum  in  the  !^Ac^ 
ford  School  case.    For  instance,  take  any  uf  those 
moderu  cases  which  have  been  referred  to,  in  which, 
in  point  of  fact^  there  was  no  gift  of  the  residue, 
but  a  gift  to  a  particular  body,  a  college  for  ex- 
ample, for  the  benefit  of  that  college,  and  to  certain 
persons  belonging  to  that  college,  or  to  certain  poor 
persons,  the  objects,  ultra  the  college,  being  confined 
to  particular  sums  and  persons  named.  In  such  cases 
the  question  has  arisen,  what  is  the  meaning  of 
that  ?      Is  it  a  gift   to   the  college  and   to   the 
particular  objects  ?      Suppose,    for    example,    the 
bursars  are  to  have  10^  a  year  given  to  them — the 
rents  have  increased  greatly — ^are  they  not  to  take 
any  increase,  in  the  like  proportion  with  reference 
to  the  original  gift,  with  the  body  of  the  college  f  " 
There  he  makes  this  important  observation,  which 
is  undoubtedly  borne  out  by  the  cases,  ^' After  a 
considerable  struggle  with  the  court    below,   the 
Court  of  Appeal  has  in  every  instance  confined  the 
particular  objects  to  the  sums  specifically  given,  and 
left  the  bulk  of  the  propeity  with  the  full  increase 
to  the  body  to  whom  no  particular  sum  was  given. 
So  that  in  all  these  cases,  there  being  no  gift  of  the 
residue,  as  residue,  but  only  a  gift  of  the  property 
to  the  body,  the  whole  residue  has  been  held  to  vest, 
however  large  it  has  become,  in  the  college,  for  ex- 
ample" (by  that  he  means,  of  course,  any  corporate 
body  to  whom  it  has  been  given),  *'  and  without  any 
right  to  any  increase  on  the  part  of  the  particular 
objects  of   the  bounty  of  the  testator.      I  asked 
the    learned    counsel    who    was    addressing    the 
House  on  the  part  of  the  respondent,  what  would 
be    the    consequence  in   this  case    if    there    was 
no  gift  of  the  residue.    He  endeavoured  to  make 
out  that  in  that  case  there  would  be,  of  course,  the 
same  consequence.  But  the  case  clearly  established  " 
(he  is  referring  there  to  the  Bristol  case)  "  that  if  in 
this  case  there  had  been  no  gift  o.  the  residue,  if 
there  had  been  perfect  silence  respecting  it,  the  cor- 
poration would  have  taken  the  whole  of  the  property 
subject  to  the  particular  appropriation.    That,  I 
apprehend,  admits  of  no  doubt."    In  the  case  now 
before  me  this  question  arises,  whether  or  nut  I 


have  specific  gifts,  given  to  specific  objects,  and  of 
specific  amounts,  and  the  rest  vested  in  tho  cor- 
poration  upon  a  condition  undoubtedly  to  make 
certain  payments,  and  on  the  condition  (as  appears 
from  the  last  passage  in  the  will)  of  keeping  the 
premises  in  repair,  and  subject  to  that  with  no  other 
express  declaration  made,  or  whether  there  is  an 
express  devotion  of  the  whole  to  charity.    I  have  to 
see  into  which  of  those  two  classes  of  cases   to 
which  I  have  referred   the  case  now   before    me 
falls.      Now,  at  first,  undoubtedly  I   was  a  good 
deal  struck   with   the   argument   which  was  very 
ingeniously    and    ably    brought    forward    as    to 
the  residue.    Setting  aside  for    the   moment  the 
words,  **  for  the  intent  and  purpose,"  upon  which  I 
lay  no  great  stress,  and  the  words  "  upon  condition  " 
— setting  apart  the  question  upon  those  words,  the 
argument  as  to  the  residue  was  this:  It  was  said, 
**You  see  here  he  has  disposed  of  the  whole  residue; 
he  has  given    SL   to    these  poor  people,  and   the 
residue  he  has  bestowed  on  the  reparation  of  the 
houses  and  tenements."    Now,  first  let  us  observe 
that  there  is  here  nothing  like  a  case  of  an  appro- 
priation, as  there  was  in  the  Attorn^- General  v.  The 
Coopers*  Company^  cited  in  argument,  of  the  whole 
body  of  the  estate  in  the  shape  of  rental,  and  where 
the  testator  en  numerated  the  gifts  by  means  of 
which  that  rental  was  to  be  exhausted,  and  leaving 
a  surplus  which   would  fit  only  in  a  gift  of  the 
surplus,  and  which  would  complete  the  disposition  of 
the  whole  amount  oL  his  rental.    There  is  here  no 
case  of  that  kind,  and  could  not  be  from  the  nature 
of  things.    Here  the  testator  did  not  know,  and  not 
only  did  not  know,  but  could  not  by  any  possibility 
have  known^  what  was  the  amount  of  rent  which 
would  fall  to  the  donees  to  whom  he  gave  the  estate, 
because  he  gives  it  after  an  estate  in  his  son  has  been 
exhausted.    That  estate  tail  might  have  lasted  for  a 
century,  or  more  than  a  century.    The  estate  tail 
might  have  run  on,  as  Lord  Eldon  has  expressed  it, 
for  an  indefinite  time,  as  with  other  estates  lef c  in 
like  manner.     Therefore  it  would  be  impossible  for 
him  to  know  what  the  rent  would  be,  or  whether  it 
would  be  more  or  less  at  the  time  this  bequest  to.>k 
place.    He  does  not  contemplate  anything  of  the 
kind ;  and  although  we  are  told  that  the  rental  at 
the  time  of  the  will  .being  made  was  9/.    16«.,  or 
thereabouts,  yet  it  is  a  question  in  dispute  whether 
that  is  provt^  to  be  the  case.    That  he  must  be 
taken  to  have  contemplated  the  %L  charged  on  the 
estate,   leaving    \L    16«.  for  repairs,   as  the  total 
amount  of  the  rental,  I  think,  is  a  contention  which 
one  is  not  at  liberty  to  take  into  consideration.    We 
must  suppose  him  to  have  been  ignorant  of  what 
the  surplus  would  be,  or  even  as  to  whether  there 
would  be  any  surplus  at  all     Then,  in  that  point  of 
view,  let  us  come  to  a  consideration  of  the  case,  and 
I  think  one  will  see  very  clearly  what  it  is  that  he 
wishes  in  effect  to  do,  and  what  the  duty  is  which 
he  wishes  to  fasten  on  the  donees  of  his  bounty. 
I    will    state    what  I   think   is  the    proper  con- 
struction  of    the   will   taken   as   a    whole.      He 
says:     "  You    must    take    the    estate    upon    a 
certain  condition ;    you  must  pay  8^  out  of   the 
rents  of  my  property  to  certain  specified  objects, 
and  you  must  keep  the  estate  in  repair,  and  if  you 
do  not  choose  to  do  those  things,  then  I  hand  the 
property  over  to  some  one  else  who  will."    I  think 
that  is  the  clear  and  true  explanation  of  this  will. 
The  argument  as  to  the  application  of  the  residue 
of  the  rents  has  been  this :  Finding  that  you  have 
8/.  mentioned  as  a  specific  amount  to  be  given,  the 
residue  of  the  rental  I  will  shall  be  bestowed  upon 
the  reparation  of  the  houses  and  tenements.  Another 
rather  simple  argument  was  this :    Those  rents  so 
directed  to  be  applied  to  the  repair  of  charity  pro- 
perty, are,  in  themselves,  from  their  very  nature,  a 
devotion  to  charity  purposes;  the  repair  of  the 
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charity  property  is,  in  itself,  a  charitable  ase.  But 
observe,  in  that  you  are  begging  the  vhole  ques- 
tion. The  question  is,  whether  it  is  charitable  pro- 
perty? This  argument  is  perfectly  sound.  If  a 
man  says,  I  give  my  estate  and  the  rents  of  it  to  be 
applied  in  building  a  college,  and  then  he  parcels  it 
out,  so  much  to  the  master,  and  so  much  to  the 
scholars,  and  then  the  rest  to  be  applied  to  the  re- 
pair of  the  buildings,  then  the  buildings  are  charity 
property,  and  the  rest  being  applied  to  the  build- 
ings, the  whole  amount  is  clearly  devoted  to  the 
charity  which  has  been  so  created  in  such  manner 
as  this  court  might  think  proper  to  direct.  But  in 
order  to  arrive  at  that  conclusion,  namely,  that  this 
devotion  of  the  rents  to  the  repair  of  the  buildings 
is  a  devotion  to  charity,  you  must  first  hold  that 
the  gift  is  made  to  a  distinct  charity,  and  that  the 
charity  is  entitled  to  the  houses.  Here  there  is 
nothing  of  the  kind.  There  is  no  interest  in  the 
houses  whatever  given  to  any  of  the  various  per- 
sons named — to  the  poor  persons  of  Bexley,  or  the 
poor  people  of  London — but  they  have  a  distinct 
right  to  demand  of  the  company  8/.  per  annum,  and 
that  seems  to  me  to  be  the  prima  facie  theory  of  the 
whole  matter.  They  have  a  charge  fortified  in  this 
manner,  that  if  the  condition  be  not  fulfilled  the 
property  is  subject  to  forfeiture,  and  if  forfeited 
would  pass  over  to  the  next  taker.  Then  it  is  said 
— and  that  is  decidedly  the  stronger  way  of  putting 
it,  and  which  has  given  me,  I  frankly  confess,  some 
difficulty,  and  has  induced  m$  to  pause  in  coming 
to  a  conclusion  in  this  case — it  is  said  that  if  the  in- 
tention was  that  the  surplus  should  be  spent  in 
the  reparation  of  the  premises,  he  would  have  con- 
templated the  company  having  nothing  for  their  own 
purposes,  because  the  surplus  would  be  all  spent  upon 
the  houses  and  the  repairs,  that  he  supposed  that 
that  would  exhaust  the  fund,  and  he  certainly 
therefore  contemplated  your  having  nothing.  I  do 
not  think  that  that  is  a  sound  argument  to  be  ap- 
plied to  gifts  to  corporations  in  the  way  in  which 
those  gifts  have  been  dealt  with  by  the  courts. 
The  cliflferent  authorities  have  pretty  well  settled 
the  law  upon  the  subject,  especially  those  two  last 
cases  to  which  I  have  referred.  I  apprehend  that 
the  principle  is  now  settled  that  in  gifts  of  this 
description,  if  you  find  a  gift  to  a  certain  body, 
with  certain  payments  to  be  made  out  of  the 
property  by  them,  which  payments  do  not  exhaust 
the  subject-matter,  the  gift  remains  in  that  body, 
and  they  take  the  property  subject  only,  of  course, 
to  their  making  the  payments  which  are  imposed 
upon  them,  which  payments  they  are  bound  to 
make ;  and  if  there  be  any  residue,  if  the  whole  of 
the  payments  charged  do  not  exhaust  the  whole 
fund,  then  it  belongs  to  them.  Then,  in  saying  that 
the  rents  and  profits  are  to  be  applied  as  far  as 
necessary  to  reparation,  I  adopt  the  construction 
of  the  Master  of  the  Rolls,  which  1  think  is 
a  reasonable  construction :  that  is  to  say,  so 
far  as  it  is  necessary  for  repairs  lo  be  done. 
It  is  against  common  sense  to  suppose  that 
this  man  meant  that  the  whole  of  this  property, 
whatever  might  be  its  value — for,  as  I  said,  it  was 
a  matter  of  uncertainty,  because  the  company 
might  not  have  taken  possession  for  one  hundred 
years  after  his  death,  if  it  amounted  to  1000^,  or 
200/.,  or  100/.,  instead  of  10/1— that  whatever  the 
value  of  the  property  might  be,  that  he  meant  and 
intended  that  th(>  whole  of  that  should  be  expended 
in  reparation,  whether  it  was  wanted  or  not  wanted. 
That  would  be  an  absurdity.  Then,  does  it  mean 
anything  more  than  this — I  charge  you  with  this 
duty  of  paying  8/.  a  year.  I  only  leave  you  what 
may  remain  for  the  purpose  of  repair,  you  must 
judge  for  yourselves  whether  you  will  accept  the 
trust  under  those  circumstances.  Here  it  is  that 
the  condition  becomes  of  importance  to  be  con- 


sidered.     Will  you  take  a  property,  subject  to  this 
condition  ?  You  have  got  to  pay  the  SL  a  year.    If 
you  do  not  pay  the  SL  a  year,  and  if  you  do  not  keep 
the  premises  in  repair,  some  one  else  will ;  but  you 
must  take  it  either  for  better  or  worse,  upon  those 
conditior.tf.    The  difference  between  this  case  and 
cases   where  the  repairs  are  stated  is  this— that 
there  are  fixed  sums  stated  for  repairs.    Ton  could 
not  by  any  application  of  the  principles  applicable 
to  those  cases  extend  the  objects  of  the  charity,  or 
exceed  the  amount  to  be  paid  in  repairs.    The  court 
would  not  say  that  something  highly  omameDtsl 
was  to  be  done,  or  that  some  other  course  was  to  be 
taken  in  that  respect ;  nor  would  it  say  here,  there 
being  no  college  or  the  like,  that  additional  build- 
ings are  to  be  erected.    The  testator  only  cares  to 
have  SL  provided,  and  the  property  kept  in  repair, 
in  order  that  that  SL  may  not  fail;  but  he  has  no 
intention  whatever,  with  reference  to  repairs,  of 
saying  that  they  shall  be  extravagant,  or  conducted 
on  a  large  scale,  or  that  additional  buildings  shall 
be  erected.    That  does  not  enter  into  his  ideas  at 
all.     I  cannot  distinguish  this  case  from  that  class 
of  cases  where  specific  gifts  are  to  be  dealt  with, 
and  nothing  is  said  about  the  residue.    I  hold  that 
nothing  is  said  about  the  residue  except  in  this 
sense.     He  has  said  that  he  wishes  the  residue  to  be 
applied  in  reparation,  but  the  reparation  will  not 
exhaust  the  residue.    And,  in  truth,  the  case  of  the 
Coopers'  Company  carries  the  view  which  I  am  now 
enunciating :  whether  or  not,  regard  being  had  to 
all  the  later  cases,  the  result  of  that  case  was  satis- 
factory.   What  happened  in  the  case  of  the  Coopm' 
Company  was  this,  that  he  did  dole  out  the  sums, 
and  mentioned  the    sum  which   he  had   left  for 
repairs.    He  left  an  exact  sum  of  3/.  to  be  put  into 
the  box  of  the  company  towards  repairs.    Kat  the 
property  having  augmented,  the  court  did  ni»t  say, 
Tou  are  to  take  this  8/.  on  the  one  hand,  and  to 
spend  and  use  it  for  repairs ;  nor  did  it  Siiy,  on  the 
other  hand,  that,  when  they  took  the  view  which 
was  taken,  of  dividing  the  property,  and  when  aa 
aliquot  part  goes  to  yon,  you  must  apply  the  wh-'le 
of  that  to  improvements,   or  the  whole  of  it  to 
charity ;  but  they  said,  on  the  contrary,  Tou  mast 
keep  the  property  in  repair,  because  it  is  a  part  of 
your  duty,  but  subject  to  that  3/.  goes  into  your  fund 
and  the  surplus  goes  to  you.    The  true  interpre- 
tion  of  the  will  is  this,  that  there  is  a  charge  of 
8/.,  and  a  charge  for  repairs,  and  there  is  a  coo* 
ditionai  limitation  over  if  you  fail  in  paying  the 
8/.  and  in  doing  the  repairs.     If  the  income  from 
the  property  is  not  expended  for  the  purposes  to 
which  I  have  willed  it,  it  goes  over.    As  to  what  is 
to  be  done  with  the  residue  I  have  said  nothing, 
and  that  being  so,  the  property  will  remain  in  the 
condition    in  which  it  was  held  to  be  in,  in  the 
Bristol  case,  sanctioned  as  that  has  been  since  by 
the    authorities  which    I    have    referred    to,  and 
especially  by  the  case  of  The  Attorney  General  v. 
The  Mayor  of  SouthmoUon.     1  cannot  say  that  the 
case  is  free  from  doubt  and  difficulty,  but  I  think 
that  in  substance  the  two  points  cannot  be  sus- 
tained, which  have  been  argued  before  me— first, 
that  this  is  a  trust  which  in  itself  entirely  fails, and 
the  other  point  is,  that  it  is  a  residue  to  be  devoted 
to  the  charity  property ;  but  that  must  necessarily 
beg  the    whole  question.     Then  the   third  point, 
that  by  apparently  devoting  the  whole  to  repairs  is 
not  more  rational,  because  that  involves  this  argu- 
ment— that  he  has  clearly  and  distinctly  indicated 
that  the  whole  of  the  surplus,  however  Urgs,  nintt 
be  applied  in  a  specific  way,  which  is  a  ratiooat 
way,  and  in  that  sense  I  adopt  the  Master  of  the 
Rolls*  decision,  and  say  that  it  must  be  applied  to 
repairs  so  far  as  it  is  necessary.     Although  the  cir- 
cumstances of  this  case  have  necessitated  ray  de- 
voting a  great  deal  of  time  to  its  oooaideratiofl,  yet 
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OD  the  whole  I  cannot  come  to  the  conclusion  that 
the  decision  of  the  Master  of  the  Rolls  is  wrong ; 
and  therefore  I  dismiss  this  appeal  with  costs. 

V.  Hawkins, — Perhaps  your  Lordship  will  allow 
me  to  Fay  a  word  upon  that. 

The  Lord  Chancellor.  ~I  cannot  hear  you  on 
the  question  of  costs. 

V.  Hawkins. — I  merely  wish  to  point  out  this, 
that  it  is  contrary  to  the  practice  of  the  court,  and 
it  has  been  so  laid  down,  that  where  the  Attorney- 
Greneral  sues  without  a  relator,  costs  should  be 
given.  I  can  cite  authorities  for  that  proposition, 
if  necessary. 

^  Sir  R,  Bagqallay. — I  should  assent  to  the  propo- 
sition if  the  case  were  now  m  the  court  below.  I 
do  not  know  that  it  has  been  so  decided  in  the 
court  of  appeal. 

The  Lord  Chancellor.— I  thought  a  statute  had 
been  passed  which  enabled  the  court  to  do  it. 

V,  Hawkins. — It  is  not  within  the  recent  statute. 

Sir  R,  BaygaUay, — I  am  ready  to  admit  that  there 
if  no  power  in  the  court  below  to  give  costs. 

The  Lord  Chancellor. — There  is  no  power  at 
all,  unless  the  statute  gives  it. 

Sir  R,  BaggaUay, — I  cannot  say  that  there  is  any 
power  given  by  the  statute. 

The  Lord  Chancellor. —Then  the  appeal  will 
be  simply  dismissed. 

Solicitors  for  the  appellant,  Fearon  and  Co.,  21, 
Great  George- street,  Westminster. 

Solicitors  for  the  respondents,  Horatio  Gregory, 
Wax  Chandlers'  hall,  Gresham-street  West. 


OXFORD  oraouiT. 

Reported  by  Johx  Boss,  Baq.,  Barrister'At-Law. 


WORCESTER    SUMMER   ASSIZES- 
CROWN  COURT. 
Tuesday,  July  19,  1870. 
(Before  Mellor,  J.) 
Reg.  v.  Deelbt  and  others. 
Practice —Evidence  of  persons  jointly  indicted. 

Three  prisoners  were  jointly  indicted  for  felony.  They 
pleaded  not  guilty,  cmd  were  tried  together.  Mellor, 
J.  allowed  two  of  the  prisonere  to  be  called  as  witnesses 
on  behalf  of  the  third  They  were  all  three  convicted. 
WiDSor  V.  Reg.  7  B.  i'  S.  490,  cited. 

William  Deeley  and  two  women   were   jointly 
indicted  for  robbery  with  violence. 
'  Before  the  prisoners  were  given  in  charge  to  the 
jury. 

Jelf,  for  the  prisoner  Deeley,  informed  his  Lord- 
ship that  he  proposed  to  call  the  female  prisoners 
as  witnesses  for  Deeley,  and  that  if  this  course  were 
not  permitted,  be  must  ask  that  the  prisoners  should 
be  separately  tried ;  but,  he  argued,  the,  women 
might  be  properly  called  for  the  defence  of  Deeley, 
although  all  three  prisoners  were  tried  together.  The 
Evidence  Act,  14  &  15  Vict.  c.  99,  s.  3,  only 
prevented  the  parties  to  criminal  proceedings  giving 
evidence  for  or  against  "  themselves.**  In  proceed- 
ings before  justices  the  evidence  of  one  defendant 
was  frequently  taken  for  or  against  another  jointly 
charged.  In  the  case  of  Winsor  v.  The  Queen,  7 
B.  &  S.  490 ;  14  L.  T.  Rep.  N.  S.  567,  the  evidence  of 
one  prisoner  was  received  against  another  included 
in  a  joint  indictment,  although  the  testifying  prisoner 
had  pleaded  not  guilty  and  bad  not  withdrawn  her 
plm,  neither  bad  a  verdict  been  given  either  for  or 


against  her,  nor  had  a  nolle  prosequi  been  entered.  The 
principle  was  upt  affected  by  the  fact  that  the 
prisoners  were  being  tried  together. 

Selfe,  for  the  prosecution,  contended  that  prisoners 
upon  their  trial  together  could  not  be  called  as 
witnesses  for  or  against  each  other.  In  Winsor  v. 
Reg,  the  prisoner  Winsor  was  alone  upon  her  trial 
when  her  fellow  prisoner  gave  evidence  for  the  Crown 

Mellor,  J.  held  that  the  female  prisoners  might 
be  called  on  l)ehalf  of  the  prisoner  Deeley,  although 
the  trial  proceeded  against  all.  The  three  prisoners 
were  then  given  in  charge  to  the  jury  together,  and 
at  the  close  of  the  case  for  the  prosecution  the  two 
women  were  called  for  Deeley,  were  examined,  and 
cross-examined ;  but 

All  three  prisoners  were  convicted. 

Attorney  for  the  prosecution,  Wainwright,  Dudley. 
Attorney  for  the  prisoner,  Clutterbuck,  Worcester. 


STAFFORD  SUMMER  ASSIZES,  1870. 
Friday,  July  22,  1870. 

(Before  Pigott,  B.) 

Reg  v.  Monaghan  and  Grangbr. 

Misdemeanor  —  Endangering  safety   of  passet^ers  on 
railway—"!^  ^  25  Vict.  c.  100,  s.  34. 

Sect.  34  o/*24  ^25  Vict.  c.  100  snacf«  that  whosoever  by 
any  unlawful  act,  or  by  any  wilful  omission  or  neglect, 
shali  endanger,  or  cause  to  be  endangered,  the  safety  of 
any  person  convey^  or  being  in  or  upon  a  railway,  or 
shall  aid  or  assist  therein,  shall  be  guilty  of  a  misde- 
meanor. 

Two  boys  went  upon  premises  of  a  railway  company  and 
began  playing  with  a  heavy  cart,  which  was  near  the 
Hne.  Having  started  the  cart,  it  ran  down  an  embank' 
ment  by  its  own  impetus.  One  boy  tried  to  divert  its 
course ;  the  other  cried  to  him  **  Let  it  go.^  The  cart 
ran  on  without  puling  until  it  passed  through  a  hedge 
and  a  fence  of  posts  and  rails,  and  over  a  ditch  on  to 
the  railway;  it  rested  so  close  to  the  railway  lines  as  to 
obstruct  any  carriages  passing  upon  them.  The  boys 
did  not  attempt  to  remove  it : 

Held,  that  as  the  first  act  of  moving  the  cart  was  a 
trespass,  and  therefore  an  unlawful  act,  and  as  the 
jury  found  that  the  natural  cotutequence  of  it  was  that 
the  cart  ran  through  the  hedge  and  so  on  to  the  railway, 
the  boys  might  be  properly  convicted  under  the  above 
statute. 

Indictment  for  misdemeanor. 

First  count,  charged  that  James  Monaghan  and 
Samuel  Granger  .  .  .  unlawfully  did  throw  a 
certain  thing,  to  wit,  a  cart,  upon  a  certain  railway, 
.  .  .  and  thereby  did  then  endanger  the  safety  of 
certain  persons  then  conveyed  and  being  in  and 
upon  the  said  railway. 

Second  count  (the  same,  but  with  the  words  '*  a 
piece  of  wood,"  substituted  for  "a  cart"). 

Third  count  charged  that  they  did,  by  throwing 
a  certain  thing,  to  wit,  a  cart,  upon  a  certain  rail- 
way, .  .  .  obstruct  a  certain  engine  and  certain 
carriages  using  the  said  railway.  Against,  &c 

It  appeared  from  the  evidence  that  the  prisoners«- 
who  were  boys,  went  upon  the  premises  of  the 
London  and  North- Western  Railway,  near  the  line, 
and  began  playing  with  a  heavy  cart  there,  by  run- 
ning it  up  and  down  an  embankment.  Being  started 
by  the  prisoners,  the  cart  ran  by  its  own  impetus 
and  without  being  further  pushed  until  it  passed 
through  a  hedge,  through  a  fence  of  posts  and  rails, 
and  over  a  ditch,  and  then  ran  on  to  the  line  of  the 
railway.  Before  the  cart  reached  the  hedge  Mbnag- 
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han  endeavoured  to  twist  the  shafts  so  as  to  over- 
throw  and  stopit;  but  Granger  called  to  him  to 
^  Let  it  go."    They  left  the  cart  in  such  a  position 
that  it  was  not  quite  clear  of  the  line  of  rails. 
At  the  dose  of  the  eyidenoe  for  the  prosecution, 

Young  submitted  that  there  was  no  case  against 
the  prisoners. 

PiooTT,  B.— The  24  &  25  Vict.  c.  100,  s.  34  en- 
acts  that  whosoever  by  any  unlawful  act  or  by  any 
wilful  omission  or  neglect  shall  endanger  or  cause 
to  be  endangered  the  safety  of  any  person  conveyed 
or  being  in  or  upon  a  railway,  or  shall  aid  or  assist 
therein,  shall  be  guilty  of  a  misdemeanor.  Now 
was  there  not  here  an  "  unlawful  act  which  endan- 
gered the  safety  of  passengers  ?  **  Suppose  a  train 
had  come  along  and  struck  this  cart,  will  it  not  be 
for  the  jury  to  say  whether  the  act  endangered  the 
safety  of  passengers  by  the  train  ? 

Young, — Turning  the  cart  round  was  not  an  un- 
Uwfulact. 

PiooTT,  B.— Yes;  interfering  with  it  was  a  tres- 
pass. 

Young  baring  addressed  the  jury,  and  the  learned 
judge  having  summed  up, 

The  jury  found  the  prisoners  guilty,  but  recom- 
mended them  to  mercy  on  the  ground  that  they  did 
not  contemplate  the  consequences  of  their  act. 

PiooTT,  B. — You  are  of  opinion  that  they  did  not 
think  the  cart  would  go  through  the  hedge  ? 

The  Jury.— Yes. 

PiooTT,  B.—- Is  not  that  equivalent  to  a  verdict  of 
not  guilty  ? 

Motteram. — But  the  moving  of  the  cart  by  the 
prisoners  was  an  unlawful  act. 

PiooTT,  B. — An  unlawful  act  quA  the  railway? 
I  think  it  was.  (To  the  jury:)  Do  you  think  that 
the  natural  consequence  of  starting  the  cart  in  the 
first  place  was  that  it  ran  through  the  hedge  ? 

The  Jury.— Yes. 

The  learned  judge  then  sentenced  the  prisoners  to 
two  calendar  months'  imprisonment. 


OOTJBT    OF    COMMON    PLEAS. 

Reported  by  M.  W.  McKsllar,  and  H.  H.  Hockivo, 
Baqrt.,  B«nrl«ten-at-Law. 

June  2  and  8,  and  July  II,  1870. 

Lord  Lbconfibld  akd  oTUBRa  (apps.)  v.  Lobd 

LoMSDALB  (resp.). 

Sabnon  Fishery  Act  1861  (24  ^  26  Viet.  c.  109),  s.  12 
— Fisking  miU-dam — Non-namgablt  river — Easement 
— Lost  grant — Cap.  23  of  Magna  Charta  (9  Ben. 
«>— 13  Edw.  1,  St,  1,  c  47-13  Ric,  2.  e,  19—12 
Edv,  4,  c.  7  -1  Geo,  1,  st.  2,  c.  18,  s,  14 — 44  Geo. 
3,  c45. 

Neither  e,  23  q/*  Magna  Charta  (9  Hen,  3)  nor  any  of 

*  the  subsequent  public  general  statutes  prior  to  24  ^  26 

Vici,  c.  109,  which  forbid  the  erection  of  weirs  in 

rivers,  apply  to  weirs  erected  in  non-navigable  rivers, 

affove  the  flow  of  the  ti€k. 

In  an  un^namgable  part  of  the  river  Z>.,  and  above  the 

flow  of  the  tide,  a  dam  {which  was  afiahinq  mill-dam 

within  the  meaning  of  the  Salmon  Fishery  Acts  of 

1861  oAd  1866),  w<u  built  diagonally  across  the  river 

and  was  used  partly  to  pound  and  divert  the  water. 


and  partly  for  the  purpose  of  fiahing.,  and  partly  to 
suppfy  two  mills.  Before  the  vassing  of  the  Salmon 
Fishery  Act  1861  (24  f-  25  VieL  c  }09\  there  wve 
two  coops  inserted  in  or  forming  part  of  this  dm, 
and  there  was  no  gap  or  aperture  in  the  dam  to  per- 
mitjish  to  pass  vp  or  down  the  stream.  The  dtm  tn 
question  was  a  soHd  watt,  about  Jour  feet  hio^  and 
alongside  the  whole  of  the  top  and  paraUel  mA 
the  top  thereof  a  wooden  structure  or  froMnework  was 
arranged,  catted  weir  hecks.  These  hacks  served  a 
twofold  purpose,  being  a  bridge  leading  to  the  coop 
from  the  banks  of  the  nver,  wed  also  preventing  Jiak 
from  jwnping  over  the  weir  as  they  went  t^  the  rtver, 
and  thus  inaudng  them  to  go  into  the  coop,  which  wiu 
so  arranged  thatf  when  ajuh  went  in,  he  comld  not  gtt 
back  and  only  the  smaU  fish  could  get  through  to  the 
waters  higher  up.  The  Jishing  mtU-dam  in  questios 
wtu  proved  to  have  been  built  within  the  time  of  Ugci 
memory^  but  more  than  sixty  years  before  the  passing 
of  the  Salmon  Fishery  Act  1861. 

Held,  that  the  fishing  mill-dam  in  question,  being  in  a 
non-navigable  part  of  the  river  and  above  the  flow  of 
the  river,  was  not  rendered  illegal  by  amy  puUtc 
general  statute  Jrom  the  passing  of  the  Scdmon  Fishenf 
Act  1861  ;  that  it  was  not  wegal  at  common  law; 
that  it  was  not  a  public  nuisance;  and  that  under 
these  circumstances  an  uninterrupted  enjoyment  of 
the  use  of  tlie  dam  for  sixty  years  and  as  far  ftaek 
as  living  memory  extended,  constituted  abundant  evi- 
dence to  show  that  the  right  to  it  did  exist  by  grant 
from  aU  the  riparian  owners  whose  rights  were  affected 
by  it. 

The  river  Derwent  mentioned  in  I  Geo.  1,  st.  2,  c  18, 
s.  14,  is  the  Derwent  in  Yorkshire. 

Rolle  V.  Whyte«  17  L.  T.  Rep.  N.  S.  660 ;  L.  Bep.  3 
Q.  B.  286,  considered  and  followed. 

On  appeal  from  the  Salmon  Fishery  Commis- 
sioners, the  following  case  was  stated: 

1.  This  is  a  case  stated  under  the  Salmon  Fishery 
Act  1865,  28  &  29  Vict.  c.  121,  s.  46,  which  inour- 
porates  the  Act  20  A  21  Vict.  c.  43. 

2.  At  a  court  held  on  the  10th  Dec  1868  by  us, 
the   undersigned,  the    Special    Commissioners  for 
English  Fisheries,  at  Workington,  in  the  county  of 
Cumberland,  for  the  purpose  of  inquiring  into  the 
legality  of  the  fixed  engines  for  catching  salmon, 
and  all  other  flshini;  weirs  and  fishing  mill-dams, 
situate  in  the  river  Derwent,  in  the  said  county,  the 
Right  Hon.  Earl  of  Lonsdale,  hereinafter  called  the 
respondent,  having  been  duly  served  with  a  notice 
to  appear  before  the  said  commissioners  at  Working- 
ton aforesaid,  in  order  that  an  inquiry  might  he 
held  by  the  said  commissioners  into  the  legality  of 
a  certain  coop  or  fishing  apparatus,  situated  a( 
Salmon -hall,  near  Workington,  in  the  said  river 
Derwent,  of  which  coop  the  respondent  was  the 
owner,  having  duly  appeared  by  his  attorney  and 
witnesses,  and  having  claimed  to  use  the  said  coop 
as  being  legal,  and  other  parties  having  appeared 
to  oppose  the  said  claim — we    the  said  commis- 
sioners made  an  order,  declaring  the  said  coqp  to  be 
legal,  subject  to  certain  alterations  hereinafter  men- 
tioned ;  If  hereupon  the  Right  Hon.  Lord  Leconfidd, 
Sir  Winifred  Lawson,  Bart.,  Andrew  Green  Thomp- 
son and  Edward  Waugh,  hereinafter  called  the  ap- 
pellants, who  appeared  to  oppose  the  said  claim, 
being  dissatisfied  with  our  determination,  as  being 
erroneous  in  point  of  law,  applied  to  us  in  writing 
to  state  and  sign  a  case  for  the  opinion  of  this 
honourable  court,    and  having  complied  with  the 
requirements  of  the  statutes  in  that   behalf,  me 
do  hereby  state  such  case  accordingly. 

3.  The  said  coop  is  a  fishing  box  or  apparatus 
inserted  in  or  forming  part  of  the  structure  of  s 
dam  built  across  the  river  Derwent,  the  said  dam 
being  used  to  pound  and  divert  the  water,  parti/ 
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for  the  purpose  of  fiBhing,  and  partly  for  the  pur- 
pote  of  sapplying  two  mills  with  water  to  drive 
their  wheels,  one  being  the  Salmon-hall  mill,  and 
the  other  the  Barepotts  Iron  Forge  mill.  The  dam 
is  question  is  bailt  diagonally  across  the  whole 
river  from  hank  to  bank,  there  being  an  island 
which  sabdivides  the  river  there  into  two  branches. 
Before  1861  there  was  one  coop,  called  the  upper 
coop,  situated  in  the  branch  of  the  river  next  the 
left  hank,  and  another  coop  called  the  lower  coop, 
litBated  in  the  branch  of  the  river  next  the  right 
haok.  Since  the  passing  of  the  Salmon  Fishery 
Act  1 661,  the  lower  coop  has  been  closed  up  alto- 
gether by  a  sluice  or  shutter,  and  the  upper  coop 
has  been  reduced  in  width,  part  of  its  original 
width  being  converted  into  a  fish  pass,  so  as  to 
comply  with  the  12th  section  of  the  Salmon  Fishery 
Act  1861  (24  &  25  Vict.  c.  109).  Before  the  Act  of 
1861  there  was  no  gap  or  aperture  in  the  dam  to 
permit  fish  to  pass  up  or  down  the  river  during  the 
Ashing  season. 

4.  The  conditions  under  which  salmon  exist  in 
rivers  so  as  to  admit  of  riparian  owners  and  the 
public  exercising  their  respective  rights,  are  as 
follows :  This  kind  of  migratory  fish  can  only 
exist  by  alternately  living  in  salt  and  fresh  water. 
The  fish  are  bred  in  the  upper  and  shallow  waters  of 
rivers  and  their  tributaries.  About  the  age  of 
eighteen  months  the  young  fish  pass  down  to  the 
sea,  and  the  rest  of  their  existence  is  spent  in  passing 
every  year  to  and  fro  between  the  sea  and  the 
upper  fresh  streams.  At  all  times  of  the  year  the 
fish  are  either  passing  up  or  passing  down  the  river. 
The  greater  number  pass  up  in  the  summer  months, 
but  tibere  are  generally  some  passing  up  or  going 
down  at  other  times  also.  They  are  not  bred,  and 
cannot  be  bred,  in  the  tidal  parts  of  rivers, 
although  there  they  are  caught  plentifully.  The 
old  fish  cannot  breed  unless  they  get  up  into  the 
fresh  perts  of  the  rivers,  and  the  young  fish  cannot 
grow  unless  they  get  down  from  the  fresh  parts  of 
fivers  to  the  sea,  and  are  not  worth  catching  in  the 
fresh  parts  of  rivers  till  they  have  first  gone  down 
to  and  then  come  up  again  from  the  sea.  The  old 
fish,  after  breeding  in  the  upper  parts  of  rivers,  are 
also  unseasonable  and  worthless  until  they  have 
returned  to  the  sea  to  recruit  themselves.  If  the 
fish  are  either  prevented  from  going  up  the  river  to 
breed,  or  from  coming  down  the  river  to  grow  and 
recruit,  the  stock  perishes,  and  becomes  exhausted. 

6.  The  object  of  a  fishing  weir,  when  erected  in  a 
oon-tidal  part  of  the  river,  is  to  catch  the  fish  by 
intercepting  them  in  their  migration  up  a  river, 
when  they  are  generally  in  a  valuable  condition  for 
Dse  as  food.  A  weir  is  a  structure  sometimes  made 
of  solid  masonry,  with  openings,  in  each  of  which  a 
fishing  box,  called  a  coop,  cruive,  or  trap,  is  placed, 
which  is  so  arranged  that  a  fish  goin^  into  it  cannot 
get  out.  The  part  of  the  weir  not  occupied  by  the 
boxes  is  either  of  solid  masonry  or  of  brushwood  or 
network,  and  it  is  so  high  that  fish  cannot  either  get 
through  it  or  jump  over  it ;  for  the  fish  is  by  nature 
endowed  Fith  a  limited  power  of  jumping  over 
obstacles  placed  in  the  current  of  the  river.  If  the 
weir  is  too  high  for  the  fish  to  jump  over,  their  in- 
stinct leads  them  into  the  aperture,  where  the  box 
or  boxes  are  set. 

6.  The  dam  in  which  the  coop  at  Salmon  Hall, 
ehunied  by  respondent,  is  placed,  is  a  solid  wall, 
•boat  four  feet  high,  and  alongside  the  whole  of  the 
top,  and  parallel  with  the  top  thereof,  a  wooden 
stmcture  or  framework  is  arranged,  called  weir 
hecks.  These  hecks  are  horizontal  spars  or  bars  of 
wood,  about  one  inch  and  a-half  apart,  lying  in  the 
same  horizontal  plane,  each  being  parallel  with  the 
top  of  the  dam  and  the  bed  of  the  river,  being  all 
kept  together  by  crossbars,  and  the  whole  supported 
fay  atroDg  upright  posts,  driven  into  the  bed  of  the 


river.  The  weir  hecks  serve  a  twofold  purpose, 
being  a  bridge  leading  to  the  coop  from  both  sideb 
of  the  river,  and  as  they  lie  close  to  the  top  of  the 
weir,  though  not  resting  upon  it,  they  also  prevent 
fish  from  jumping  over  the  weir  during  their  migra- 
tion up  the  river,  which  they  might  otherwise  do, 
and  thus  they  are  induced  to  go  into  the  coop, 
where  they  are  caught. 

7.  The  coop,  or  fishing  box,  has  sides  consisting 
of  spars  or  bars  of  wood,  similar  to  those  forming 
the  weir  heck»,  with  spaces  between  each  pair  of 
spars  or  bars  satSciently  wide  to  allow  water  to 
flow  freely  through  them,  but  sufficiently  close  to 
prevent  all  but  small  fish  going  through  and 
escaping.  The  upstream  side  of  the  coop  before 
1861  consisted  of  spars  or  bars  fixed  horizontally, 
having  spaces  between  each  pair  of  spars  or  bars  of 
one  inch  and  a-half,  but  since  1861  the  bars  have 
been  placed  vertically,  and  with  a  space  between 
each  pair  of  bars  of  two  inches,  in  order  to  make 
them  conform  to  sect.  29  of  the  Salmon  Fishery  Act 
1861.  Salmon  will  not  pass  through  bars  which  are 
fixed  horizontally,  but  will  pa^s  freely  through  bars 
of  the  same  width  apart  if  fixed  perpendicularly. 

8.  The  river  Derwent  is  a  salmon  river  of  great 
value.  At  Cockermouth,  which  is  about  eight  miles 
further  up  the  river  than  Salmon  Hall,  the  river  re- 
ceives a  large  tributary  called  the  Cocker,  and  the 
upper  parts  of  these  rivers  run  through  several 
large  lakes,  one  four  miles  long,  other  two  being  each 
three  miles  long,  there  being  also  smaller  lakes,  and 
beyond  these  lakes  there  are  tributaries  well  adapted 
for  the  breeding  of  salmon,  and  which  salmon 
frequent.  The  appellants  are  riparian  owners  on 
the  banks  of  the  said  lakes  and  upper  streams  and 
tributaries  of  the  river  Derwent  and  its  tributary 
the  Cocker. 

9.  When  a  fishing  weir  is  used  in  a  river  to  inter- 
cept the  fish  in  their  annual  migration  up  the  river, 
those  riparian  owners,  whose  lands  are  situated 
above  the  weir,  can  only  catch  such  fish  as  escape 
through  or  over  such  weir ;  and  if  the  weir  either 
intercepts  all  the  fish  either  going  up  the  river,  or 
prevents  those  that  are  above  going  down  to  the 
sea,  the  stock  of  fish  in  the  parts  of  the  river  above 
the  weir,  as  well  as  below,  becomes  extinct,  or 
nearly  so. 

10.  The  coop  of  the  respondent  situated  at  Salmon 
Hall  is  in  a  part  of  the  river  Derwent  which  is  not 
navigable,  and  is  about  three  miles  from  the  sea,  and 
about  half  a  mile  above  the  medium  limit  between 
the  neap  and  spring  tides. 

11.  The  respondent  is  lord  of  the  manors  of 
Seaton  and  Stamburn,  but  not  of  the  manor  of 
Workington.  The  said  manor  of  Seaton  and  Stam- 
burn were  with  other  manors  acquired  by  Sir 
James  Lowther  (a  predecessor  in  title  of  the  respon- 
dent) from  Charles  Pelham  in  1758,  as  hereinafter 
stated.  The  said  manor  of  Seaton  commences 
from  a  point  nearly  half  a  mile  above  the  coop  in 
question,  and  extends  down  to  the  right  bank  of  the 
river  to  the  sea.  The  said  manor  of  Stamburn 
commences  from  a  point  more  than  a  half  a  mile 
above  the  said  coop,  and  extends  down  the  left  bank 
of  the  river  to  the  weir  called  the  Workington  Mill 
Weir,  whic^  is  about  1500  yards  below  the  coop  in 
question.  The  said  manor  of  Workington  extends 
f^om  a  weir  called  the  Workington  Mill  Weir  down 
the  left  bank  of  the  river  tc  the  sea.  The  plan 
annexed  to  the  printed  judgment  of  the  commis- 
sioners may  be  referre  1  to  as  part  of  this  case,  and 
shows  the  relative  position  of  the  manors  and  the 
places  referred  to  herein. 

12. '  In  support  of  the  legality  of  the  said  coop,  the 
respondent  gave  in  evidence  the  documents  referred 
to  in  the  following  paragraphs  of  this  case  down  to 
and  inclusive  of  the  21st  paragraph,  and  which 
documents  may  be  referred  to  as  part  of  this  case. 
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13.  The  office  copy  of  a  decree  in  Chancery  dated 
1613  was  produced,  and  stated  that  Philip  Lord 
Wharton  exhibited  his  bill  of  complaint  against 
Nicholas  Curwen,  reciting  that  plain ti£f's  grand- 
father by  deed  granted  for  ever  at  a  rent  of  10/^ 
and  thirty  salmon  per  annum,  the  free  and  seyeral 
fiahery  in  the  river  Derwent  at  Workington  to  Sir 
Henry  Curwen  with  full  and  free  liberty  to  make 
weirs  and  stops  in  the  said  river,  and  to  place  ark 
nets  and  othes  engines  in  the  said  river  to  take  fish 
therewith  in  the  same  river  at  Workington,  with 
power  to  distrain  for  the  rent ;  that  complainant's 
grandfather  died,  and  complainant's  father,  the 
son  and  heir,  became  entitled,  and  that  defendant's 
father  held  and  occupied  the  said  fishing,  and  had 
made  arks  and  engines  for  fisliing  the  said  water, 
and  though  then  in  arrear  for  five  years'  rent,  he 
refused  to  pay,  he  having  acquired  possession  of  the 
original  grant  or  conveyance,  whereby  the  plaintiff 
had  no  remedy,  and  was  unable  to  recover  the  said 
rent  and  arrearages.  Tne  defendant's  father  made 
answer  that  he  was  seised  of  the  manor  and  fishery, 
and  was  entitled  to  the  fishery  in  his  own  right 
as  lord  and  owner  time  out  of  mind,  and  traversed 
the  material  points  of  the  bill.  The  cause  came  to 
a  hearing,  and  the  defendant's  father  having  died, 
the  suit  was  revived  against  the  defendant,  and 
ultimately  by  consent  the  Lord  Chancellor  EUes- 
mere,  by  decree,  ordered  that  the  defendant  should 
not  claim  any  fishery  under  a  grant  from  the  plain- 
tiff, and  the  plaintiff  should  not  demand  any  rent 
from  the  defendant,  but  that  the  plaintiff  might 
take  what  remedy  he  could  at  common  law  for  the 
arrears. 

14.  There  was  also  produced  an  exemplification 
of  an  order  and  decree  of  the  commissioners  of 
sewers  made  in  1653,  which  recited  that  "  whereas 
the  fishgarth  of  Seaton  upon  the  river  Derwent, 
belonging  to  Sir  Patricius  Curwen,  was  complained 
of  that  the  same  was  an  annoyance  and  nuisance  to 
several  of  the  inhabitants  living  near  the  said 
river,  and  was  very  prejudicial  to  the  good  and 
benefit  of  the  country  by  reason  of  the  enhancement 
in  height  and  breadth  of  the  said  fluhgarth,  contrary 
to  the  ancient  and  accustomed  height  thereof  as 
was  pretended,  that  in  a  view  and  survey  and 
examination  of  witnesses  on  oath  as  by  the  verdict 
more  at  large  appeared,  and  on  mature  and  delibe- 
rate consideration  of  the  premises,  the  commis- 
sioners were  fully  satisfied  that  the  said  Sir 
Patricius  Curwen  had  not  enlarged  nor  enhanced 
the  height  and  breadth  of  the  said  fishgarth 
contrary  to  the  ancient  and  accustomed  height 
and  breadth  thereof  as  had  been  used  and 
accustomed  time  out  of  mind,  whereof  the 
memory  of  man  runs  not  to  the  contrary.  There- 
fore the  commissioners  do  order,  declare,  and 
decree  that  the  said  fishgarth  is  of  lawful  height 
and  breadth,  and  that  the  same  ought  not  to  be 
lessened  or  diminished,  nor  the  said  Sir  Patricius 
Curwen  molested  and  disturbed  in  the  peaceable 
posiession,  &c.,  and  that  the  said  fishgarth  may  be 
continued  of  the  same  assize  and  scantling  in  height 
and  breadth  as  now  it  is."  The  verdict  referred  to 
in  the  said  decree  concludes  as  follows:— "We  do 
further  also  find  after  due  examination  of  witnesses 
and  view  of  a  weir  made  upon  the  said  river  belong- 
ing to  the  said  Sir  Patricius  Curwen,  lying  within 
the  manor  of  Worthington,  Staniburn,  and  Seaton, 
within  the  said  county,  that  the  same  hath  been  an 
ancient  weir,  and  that  the  said  Sir  Patricius  Curwen 
and  his  ancestors  have  time  out  of  memory  of  man 
been  seised  and  possessed  of  the  said  weir  and 
fishgarth,  and  we  do  also  find  that  the  said  weir  or 
fishgarth  is  not  raised  or  enhanced  above  the  ancient 
and  accustomed  proportion  and  size  thereof  in 
height,  and  that  it  is  nu  way  prejudicial,  but  con- 
ducing to  the    general  good  of    the   county  and 


commouwealtb,  and  that  the  same  weir  or  fishgarth 
be  continued  in  the  same  condition  that  it  now  is  in 
without  being  lessened  or  diminished." 

The  verdict  referred  to  in  the  above  decree  de- 
scribes the  weir  as  lying  within  the  manors  of 
Workington,  Stamburn,  and  Seaton,  and  this  iden- 
tifies the  weir  which  was  the  subject  of  that  inqui- 
sition and  decree  as  being,  not  the  present  weir  at 
Salmon  Hail^  but  the  weir  called  Workington  Mill 
Dam  which  is  more  than  half  a  mile  farther  down. 

45.  There  was  further  produced  an  indentQre 
dated  1 6th  June  1742,  whereby  Charles  Pelham,  in 
consideration  of  a  rent  of  50^  demised  for  twenty- 
one  years  to  Andrew  Green,  all  that  the  said  salmon 
fishery  or  piscary  in  the  river  Derwent,  situate, 
lying,  and  being  at  or  near  the  townships  or  villages 
of  Workington,  Seaton,  and  Stambum,  in  the  said 
county  of  Cumberland,  together  with  all  and 
singular  fishgarths,  coops,  fishing,  waters,  and 
liberties  of  fishing,  &c^  with  liberty  to  take  stone 
whins,  &c.,  to  repair  the  said  coop,  fishgarth  or  wnr, 
making  reasonable  satisfaction  fur  damage  by  work- 
ing of  quarries. 

16.  By  a  grant  and  release  dated  29th  Aug.  1751, 
Charles  Pelham  sold  for  3750^  to  Henry  Curwen 
certain  messuages,  and,  inter  alia,  "  also  all  his  free 
and  several  salmon  fishery  and  piscary  for  taking 
salmon  and  all  other  kinds  of  fish  whatsoever  in  the 
river  Derwent,  situate  lying  and  being  within  and 
parcel  of,  or  reputed  to  be  parcel  of,  the  respective 
manors  of  Seaton,  Stambum,  and  Workington,  in 
the  said  county  of  Cumberland,  together  with  the 
fishgarth   and  coops  now  placed  and    being  nigh 
Seaton  mill,  **  within  the  said  manor  of  Seaton,  sod 
all  and  singular  coops,  &c^"  which  said  salmos 
fishery  is  now  in   the  possession  of  one  Andrew 
Green,  as  under  tenant  thereof,*'  except  neverthe- 
less certain  liberties  as  to  cutting  hazel  and  getting 
stone  in  the  manor,  together  also  with  full  and  free 
liberty  to  and  for  the  said  Henry  Curwen,  his  bein 
and  assigns,  and  his  and  their  servants,  agents,  and 
workmen  in  that  behalf,  from  time  to  time,  and  at 
all  times  hereafter,  to  make  and  erect  any  new  or 
other  weir  or  weirs,  fishgarth  or  fishgarths,  and 
coop  or  coops,  for  the  better  enjoyment  of  the  said 
fishings  or  piscary  across  and  in  any  other  part  of 
the  said  river  Derwent,  within  the  said  manors  of 
Seaton  and  Stamburn,  than  where  the  present  ooopi 
and  fishgarths  are  now  placed,  as  to  the  said  Hen^ 
Curwen,  his  heirs  or  assigns  shall  seem  meet  and 
convenient ;  provided,  nevertheless,  that  no  damage 
be  done  to  the  mill -race  or  weir,  or  any  other 
damage  be  done  to  any  of  the  water  com  mills  of 
the  said  Charles  Pelham,  situate  on   i  he  said  river 
Derwent,  near  Seaton  aforesaid,  or   to  any  of  hii 
lands,  tenements,  or  grounds  adjoining  to  the  ssid 
river  by  such  new  weir,  fishgarth,  or  coops,  which 
the  said  Henry  Curwen,  his  heirs,  and  assigns  sie 
hereby  empowered  to    erect  as   aforesaid,  or  bj 
removing  or  altering  the  said  present  weir,  fiih- 
garth,  and  coops,  or  any  of  them,  and  for  that  pur- 
pose to  take  and  carry  stones,  gravel,  &c.,  withost 
paying  for  the  same,  as  may  at  any  time  be  wanted 
for  such  new  erections  or  for  the  repairs  of  the 
present  fishgarth,  coops,  and  weir  near  Seaton  milU 
aforsaid,  or  for  the  repair  of  the  mills  or  millgarth 
of  the  said  Henry  Curwen,  situate  at  Workingtoo 
aforesaid,  on  either  side   the  channel  of  the  said 
river  Derwent,  within  the  said  manors  of  Seatoo 
and  Stambum,  the  said  H.  Curwen  making  com- 
pensation for  any  damage  done  in  so  repairing  the 
fishgarth  or  coops,  or  altering  or  removing  them. 

17.  By  deed  of  lease  and  release,  dated  17th  sod 
18th  Sept.  1751,  Henry  Curwen  in  consideratioa  uf 
4275i.  sold  and  conveyed  to  Sir  James  Lowther,  a 
predecessor  ip  title  of  the  respondent,  the  messuages 
and  premises  embraced  in  the  deed  last  quoted  b/ 
the  same  description  by  which  they  were  ooave/ed 
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bjr  the  uid  Charlei  Pelham  to  the  said  H.  Curwen, 
•I  above  mentioned. 

18.  Id  1758  the  said  Charles  Pelham  convejed  to 
Sir  James  Lowther,  the  respondent's  predecessor  in 
title  (with  other  manors}  the  aforesaid  manors  of 
Seaton  and  Stambum. 

19.  On  8th  March  1762,  Sir  James  Lowther  de- 
mised for  ninety-nine  years,  at  a  rent  of  40/.  to 
William  Hicks  and  others,  a  piece  of  grouml  called 
Barepotts  Meadow,  with  liberty  to  erect  furnaces 
and  forges,  and  to  make  a  trench  oat  of  Seaton 
mill  race,  and  to  draw  water  from  the  river  Der- 
went,  so  far  as  no  damage  should  happen  to  the 
working  of  Seaton  mill,  or  to  the  fishery  in  the 
liTer  Derwent,  with  liberty  to  Sir  James  Lowther 
to  hang  locks  at  the  floodgates. 

20.  On  19th  Dec  1798,  Arthur  Green  sold  to 
Anthony  Peat  for  500iL,  certain  tenements,  known 
as  Salmon  Hall.  On  the  2nd  Oct.  1802  the  then 
Lord  Lonsdale,  the  respondent's  predecessor  in  title, 
demised  for  one  year  to  Anthony  Peat,  "  All  that 
bis  free,  and  several  salmon  fishery  and  piscary,  for 
taking  salmon  and  all  other  kinds  of  fish  whatsoever 
in  the  river  Derwent  in  the  said  county,  situate, 
lyiDg,  and  being  part  of  the  respective  manors  of 
Seaton,  Stambum,  and  Workington,**  in  the  said 
county,  together  with  the  flshgarth  and  coops  now 
placed,  and  being  nigh  Seaton  mill,  within  the  said 
manor  of  Seaton,  and  all  and  singular  other,  &c. 

21.  In  1851,  Anthony  Peat  and  others  in  consi- 
deration of  2750/.  conveyed  to  the  Earl  of  Lonsdale 
the  Salmon  Hall  Estate. 

22.  The  appellants  in  opposition  to  the  said  claim, 
gave  in  evidence  office  copies  of  the  documents 
referred  to  in  the  following  paragraphs  of  this  case 
down  to,  and  exclusive  of  the  twenty-sixth  paragraph 
and  irhich  documents  may  be  referred  to  as  part 
of  this  case. 

23.  A  duly  certified  extract  from  the  public 
Becord  Office  was  given,  entitled,  **  Placita  de  quo 
Warranto  et  de  juratis  et  Passisis,  Cumberland,'* 
6  &  7  £dw.  1.  It  contains  a  statute  concerning 
fisheiy,  which  is  a  local  Act  for  the  county  of 
Cumberland.  It  begins  thus,  *"  The  jurors  of  Ly th 
and  Esk,  and  the  jurors  of  Cumberland  and  Aller- 
dale,  have  presented  that  a  great  destruction  has 
come  to  pass  in  the  waters  of  Eden  and  Esk, 
and  in  other  waters  in  that  county,  of  salmon 
at  the  time  when  the  salmons  go  up  to  spawn, 
and  likewise  of  the  young  salmon  at  the  time 
when  they  go  down  to  the  sea  to  the  great  detriment 
of  the  whole  county,  and  of  all  the  counties  adjacent, 
and  that  they  have  sued  on  the  part  of  the  whole 
county  that  there  may  be  a  statute  and  provision 
made  by  which  the  aforesaid  destruction  may  not 
happen  hereafter,  and  therefore  by  consent  of  the 
whole  county  as  wall  of  knights  as  freemen  of  ttiat 
county,  no  one  gainsaying.  It  is  ordered  and  pro- 
vided," &c  The  Act  then  specified  two  periods 
during  which  fishing  was  absolutely  prohibited,  and 
another  period  when  no  net  or  engine  should  be  set 
at  the  weirs,  except  by  keepers  deputed,  and  these 
were  to  be  so  large  that  the  small  salmon  should 
have  pateage  through  the  midst,  that  is  to  say,  that 
it  be  of  four  thumbs  length.  The  punishment  i« 
imprisonment.  Thomas  d«i  Molton,  of  Giilesland,  is 
appointed  to  take  amends  for  unlawful  nets.  Certain 
baskets  called  borachs  put  at  mills  were  absolutely 
prohibited.  Then  it  was  said,  "  The  whole  county 
complaineth  that  the  Prior  of  St.  Bega  hath  two 
engines,  which  are  called  coops,  for  taking  salmons 
in  the  pool  of  Stambum,  to  the  detriment  of  the 
whole  county,  where  in  times  gone  by  be  used  to 
have  only  one,  and  another  was  set  up  six  years 
rinoe  elapsed  without  warrant,  and  i^ter  the  last 
dicuit  of  the  judges,  and  therefore  he  is  amerced ; 
and  it  is  injoined  that  the  other  coop  be  laid  aside 
at  the  view  of  the  jurors  at  the  costs  of  the  said 
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prior.  It  is  ordained,  moreover,  and  firmly  enjoined, 
that  in  whatsoever  pool  or  weir  of  the  water  of  Eden, 
Esk,  and  Derwent,  and  in  other  waters,  salmon  can 
be  taken  in  the  thread  of  the  said  waters  of  ancient 
custom,  there  ought  to  be  a  hole  so  large  that  a  sow 
with  her  five  little  pigs  can  enter,  and  now  they  are 
beyond  measure  straitened,  that  is  to  say,  at  Cock- 
mire,  Camerton,  Staynburne,  and  Wyrungton,  that 
for  the  future  holes  of  this  sort  be  enlarged  at  the 
sight  of  the  jurors  at  the  cost  of  those  who  have 
straitened  them."  Then  certain  persons  are  named 
conservators  of  the  rivers. 

24.  Another  ancient  document  was  given  in  evi- 
dence relating  to  the  Derwent,  being  a  judgment- 
roll  of  15  Edw.  S,  which  relates  that  an  action  was 
brought  by  the  Earl  of  Angus  and  his  wife  for 
injury  to  their  part  of  the  river  in  their  manor  of 
Cockermouth  by  John  of  Camerton*s  weir,  the  site 
of  which  was  fur.  her  up  the  river  than  Salmon 
Hall.  The  declaration  alleged  that  from  the  time 
whereof  memory  is  not  to  the  contrary,  they  had 
had  a  certain  aperture  of  the  breadth  of  24ft.  c  >m- 
monly  called  the  free  water,  which  aperture  ought 
always  to  be  in  the  deeper  part  of  the  water  af ore- 
saidf  and  in  all  mill  pools  and  demesnes  from  that 
weir  to  the  sea.  The  cause  of  action  was  that  John 
filled  up  the  aperture  with  stones  to  divert  the 
water  to  his  milC  whereby  they  only  take  four  salmon 
now  for  forty  that  they  took  before.  The  judg- 
ment was  that  80ft.  of  the  said  handiwork  of  stones 
was  a  nuisance,  and  was  ordered  to  be  abated  at 
John*s  expense. 

25.  Another  document  was  put  in  evidence,  being 
a  commission  issued  by  the  Crown  in  17  Ric.  2,  to 
certain  persons  to  inquire  what  franchises  belonged 
to  the  honor  of  Cockermouth,  and  an  inquisition 
was  held  thereupon,  and  the  return  stated  that  the 
Lord  of  the  honor  of  Cockermouth  amongst  other 
things  had  the  searching  and  amending  of  the  water 
of  Derwent  and  free  water  from  the  sea  as  far 
as  to  the  head  of  the  same  waters,  as  well  in 
mill  ponds  as  in  other  places  whatsoever  in  the  waters 
aforesaid,  and  to  pent  the  waters  in  defence  time, 
and  to  punish  trespassers  by  the  burning  of  nets  and 
other  engines,  and  imprisonments,  and  other  punish- 
ments, as  the  lord  the  king  and  his  officers  do  else- 
where, fines  and  amerciaments,  and  other  profits 
whatsoever,  to  be  taken  thereupon  to  their  own  use. 

26.  Another  document  put  in  evidence  was  an 
Elizabethan  survey  on  the  death  of  the  £^1  of 
Northumberland,  dated  1577,  and  a  memorandum 
relating  to  the  honor  of  Cockermouth  stated  that 
**  in  the  time  of  Henry,  late  Earl  of  Northumberland, 
uncle  to  the  earl  that  now  is,  and  before  that  time 
ever  since  until  about  twenty-four  years  ago  last 
past  the  river  of  Derwent  was  a  free  water,  and 
kept  open  in  all  places  without  coop,  fishgarth,  or 
any  other  let  from  the  sea  or  foot  of  the  said  river, 
unto  an  old  coop  or  fishguard,  now  decayed,  which 
stood  about  Cockermouth  Castle,  and  diligent 
search  was  made  from  time  to  time  by  the  said 
earl  and  his  farmers,  whether  the  said  river  was  kept 
open  as  aforesaid  or  not,  and  if  any  default  were 
made  and  found  in  striching  or  stopping  thereof, 
the  same  was  pulled  down  and  laid  open  as  before. 
The  which  said  river  is  now  stopped  and  shut  up 
with  a  fishgarth,  made  of  late  years  by  Sir  Henry 
Cur  wen,  Koigh^  to  the  prejudice  of  the  said  earl, 
his  inheritance,  and  the  great  damage  and  loss  of 
his  lordship*s  tenants  and  fanuers,  as  well  in  the 
said  town  of  Cockermouth  as  also  in  Derwent  Fells, 
the  Five  Towns,  and  elsewhere  within  the  precincts 
and  limits  of  the  said  honor.'* 

27.  In  addition  to  the  documentary  evidence  above 
stated,  the  oral  evidence  given  by  aged  witnesses 
was  to  this  effect:— One  aged  witness  stated  that' 
he  recollected  when  the  spars  or  bars  of  the  coop 
described  in  the  seventh  paragraph  of  this  case,  and 
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hereinafter  called  coop  hecks  were  perpendicular, 
and  that  they  were  afterwards,  when  he  was  a  boy, 
changed  to  horizontal,  and  so  continued  till  1861, 
and  Qie  other  evidence  was  to  the  same  effect.  This 
eridence  corroborated  the  statement  of  Lord  Lons- 
dale's adyocate  that  the  coop  hecks  had  been  made 
perpendicular  after  the  passing  of  the  Solway 
Fisheries  Act  of  1804,  but  that  when  the  Solway 
Fisheries  Amendment  Act  of  1809  passed^  tiiey  were 
changed  into  horizontal  spars  or  bars,  and  had  con- 
tinued to  be  so  used  down  to  the  passing  of  the 
Salmon  Fishery  Act  1861.  During  the  hut  sixty 
years,  and  so  far  as  living  memory  could  go,  the 
height  of  the  weir  had  not  been  changed,  and  the 
general  arrangement  and  situation  of  the  coops  have 
been  unaltered,  except  as  regards  the  change  of  the 
coop  hecks  from  perpendicular  to  horizontal  as 
above  stated.  No  witness  remembered  whether 
before  1804  the  date  of  the  first  Solway  Fishery  Act 
the  coop  hecks  had  been  horizontal  or  not.  Besides 
the  coop  hecks,  as  above  stated,  there  were  also  the 
weir  hecks  extending  along  the  top  of  the  Wi  ir  or 
dam,  and  placed  almost  close  to  the  dam  as  described 
in  the  sixth  paragraph  of  the  case.  These  weir 
hecks  not  only  completely  prevented  fish  attempting 
even  in  floods  getting  over  the  weir,  but  the  kipper 
^sh  in  coming  down  the  river  were  often  stranded 
in  these  weir  hecks  and  found  dead.  The  men 
sometimes  picked  them  off  into  the  river,  and  as 
many  as  nine  fish  had  been  seen  lying  dead  at  one 
time  on  the  weir  hecks.  These  weir  hecks  were 
continued  during  all  the  close  season  as  well  as  the 
flying  season,  and  as  far  as  any  witness  remembered 
tiiey  had  always  been  there. 

28.  It  was  also  proved  that  in  1817,  an  action  on 
the  case  was  brought  by  Wilfred  Lawson,  against 
John  Peat,  a  tenant  of  the  fishery  under  the  then 
Lord  Lonsdale,  the  respondent's  predecessor  in 
title,  for  erecting  stells  and  coops  at  Salmon  Hall, 
which  prevented  the  fish  coming  into  tbe  plaintiff's 
fishery  situated  higher  up  the  river,  and  prevented 
him,  the  plaintiff,  from  using  his  fishery  in  so  ample 
a  manner,  &c  There  were  also  counts  for  erect- 
ing and  maintaining  coops  higher  and  closer  than 
they  ought  to  be,  and  keeping  the  hecks  in  a  hori- 
zontal instead  of  a  perpendicular  position ;  also  for 
keeping  coops  in  a  different  position  from  what  they 
ought  to  have  been.  The  defendant  pleaded  the 
general  issue.  The  parties  went  to  trial,  and  the 
plaintiff  was  nonsuited.  No  action  relating  to  the 
said  weir  or  coops  seems  to  have  been  brought  ex- 
cept the  one  just  referred  to,  but  one  of  the  oldest 
witnesses,  who  was  a  servant  of  the  lessee  of  the 
fishery,  said  that  tbe  Cockermouth  people,  t. «.,  the 
people  livinff  about  eight  miles  further  up  the  river, 
had  often  uireatened  in  his  time  to  come  and  pull 
the  coops  down. 

29.  A  witness  was  called  for  the  appellants  who 
had  been  present  at  the  trial  of  the  action  referred 
to  in  the  preceding  paragraph,  and  it  was  proposed 
to  ask  this  witness  what  one  of  the  witnesses 
examined  in  his  presenoe  at  that  trial,  and  since 
deceased,  had  said  as  to  the  origin  of  these  coops. 
It  was  contended  that  this  evidence  was  inadmis- 
sible, and  the  case  of  Beg.  v.  Bedfordshire,  4  E.  &  B. 
535,  was  referred  to.  On  the  other  hand,  it  was 
contended  that  such  evidence  was  admissible  as 
being  that  of  a  deceased  person  not  interested,  and 

.  ante  litem  motam.    We  rejected  the  evidence. 

It  was  further  proposed  by  the  appellants  to  put 
in  evidence  counsers  notes  on  his  brief  of  the 
evidence  of  the  witnesses  at  the  trial  of  the  afore- 
said action,  both  witnesses  and  counsel  being  since 
deceased,  but  we  also  rejected  this  evidence. 

30.  The  appellants  also  tendered  an  aged  witness, 
^aamed  John  Mordaff,  who  stated  that  he  had  fre- 

'ty  heard  his  mother,  who  died  in  1882,  at  the 
seyenty-two  years,  and  who  was  the  grand- 


daughter of  Andrew  Green,  the  lessee  of  ^ 
fishery,  say  that  the  coops  had  been  remored  bj 
her  grandfather,  the  said  Andrew  Green,  about 
1741,  to  Salmon  Hall,  from  Workington  Mill,  where 
ithey  had  formerly  been  used,  and  which  weir  is 
(half  a  mile  further  down  the  river.  Tbe  respon- 
dent's advocate  objected  to  this  evidence  as  hetrsaj, 
but  the  appellants  contended  that  as  the  dsim  of 
the  respondent  was  in  the  nature  of  a  restriction  on 
a  public  right,  and  was  a  nuisance  prohibited  bj 
ancient  statutes,  the  evidence  of  hearsay,  for  and 
against  public  rights,  was  admissible.  We  ad- 
mitted the  evidence. 

31.  It  was  contended  by  the  respondent,  and 
some  evidence  was  offered  to  prove,  that  he  bad  a 
several  fishery  in  the  tidal  part  of  the  river  below 
the  coop  down  to  the  sea,  and  that  the  public  had 
no  right  to  fish  there,  and  so  could  have  no  posnble 
interest  in  this  weir,  whether  it  was  legal  or  illegal, 
and  that  it  was  entirely  a  question  as  between  the 
owner  of  the  weir  and  the  other  riparian  owners, 
and  that  either  by  virtue  of  the  Prescription  Act, 
or  at  all  events  on  some  g^und  or  other  arising 
from  the  long  user,  this  coop  was  legal  in  all  iti 
parts,  as  now  used  both  in  the  coop  hecks  and 
the  weir  hecks.  That  the  owner  was  willing  that 
the  lower  coop  be  permanently  shut  up,  and  was 
also  willing  to  level  the  floor  of  the  present  pass, 
if  we  considered  it  objectionable  on  the  ground  of 
its  present  bed  being  higher  than  the  bed  of  the 
river,  and  so  tending  to  hinder  the  fish  getting 
through.  With  regaird  to  the  point  as  to  Lord 
Lonsdale  having  a  several  fishery  from  the  sea  to 
the  site  of  the  coop,  we  did  not  consider  it  neces- 
sary to  come  to  any  conclusion,  as  there  was  enough 
to  proceed  upon  without  deciding  that  identiol 
point. 

32.  On  the  other  hand,  it  was  contended  by  tiie 
appellants  that  the  coop  in  question  was  illegal 
altogether  in  all  its  parts,  that  ^e  deeds  and  docu- 
ments given  in  evidence  showed  that   the  coops 
which  existed  in  the  dam  in  1861  had  been  for  the 
first  time  set  up  some  time  between  1742  and  1751, 
and  that  this  was  clearly  proved  on  the  face  of  tbe 
deeds  themselves,  and  that  if  that  was  tbe  fact, 
then  this  fishing  weir  could  not  be  legal  either  bj 
virtue  of  any  grant,  charter,  or  immemorial  usage, 
and  that  the  Prescription  Act  did  not  apply  to  the 
case,   and  that,   therefore,  they  were   entitled  to 
show  a  modem  origin  within  legal  memory,  and  if 
such  origin  were  proved,  tiien  it  followed  that  the 
coop  was  illegal ;  that  at  all  events  the  floor  of  the 
present  pass  was  not  level  with  the  bed  of  the  river, 
and  ought  to  be  made  level,  and  that  the  weir  hecki 
were  altogether  unjustifiable  in  any  point  of  view, 
and  ought  to  be  abated  and  removed.    The  i^pel- 
lants    further  contended    that  by  virtue   of  the 
Solway  Fishery  Act  of  1804  (44  Geo.  3,  c.  45)»  the 
coop  in  question  was  illegal,  because  it  had  been 
used  in  violation  of  that  Act,  inasmuch  as  the  hedcs 
used  up  to  1861  were  horizontal,  and  not  of  oval 
shape,  and  that  the  amending  Act  of  1809  (49  Geo. 
3,  c.  2),  under  which  the  respondent  claimed  to  be 
entitled  prior  to  1861  to  use  the  hecks  horizontal, 
did  not   authorise  a  change   from    perpendicular 
bars  to  horizontal  bars,  and  that  therefore  the  coop 
was  not  lawfully  in  use  at  the  time  of  the  pasting 
of  the  Act  24  &  25  Vict,  c  109,  s.  11,  by  virtue  of  a 
grant,  charter,  or  immemorial  user,  as  required  by 
3ie  12th  section  of  the  later  Act,  and  so  was  illegal, 
and  ought  to  be  abated. 

33.  We  found  as  facts  that  tbe  coop  had  been  for 
the  first  time  erected  at  Salmon>haIl  between  1741 
and  1751,  and  that  for  sixty  years  past,  and  as  far 
bark  as  living  memory  could  go,  it  had  been  used  in 
substantially  the  same  way  as  it  was  in  1861,  and 
that  the  dam  and  coops  constituted  a  fishing  mill 
dam  within  the  meaning  of  the  Salmon  Vuhay 
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Acts  1861  and  1865.  We  drew  the  above  conclusion 
of  fact  as  to  the  time  of  the  first  erecting  of  the  coop 
from  the  terms  of  the  docaments  themselTea,  re- 
ferred to  and  produced  entirely  irrespectiye  of  the 
declaration  of  the  deceased  witueas  referred  to  in 
paragraph  30  hereof,  though  we  held  that  that  decla- 
ration was  in  atrictnesa  admissible  evidence. 

84.  We  held,  first,  that  the  Solway  Act  (49  Geo.  a, 
c  45),  did  not  authorise  the  respondent  to  use  the 
hecks  of  hia  coop  horizontal  or  otherwise  than  of 
oval  shape,  but  that  this  illegal  user  up  to  1861  did 
DOt  cause  a  forfeiture  of  his  right,  if  the  right  to  use 
the  coop  had  been  otherwise  legally  acquired. 

36.  We  also  held  for  the  reasons  stated  more  fully 
in  our  judgment,  which  is  annexed  hereto,  and  to  be 
takai  as  part  of  thia  case,  that  the  coop  was  illegal 
and  ought  to  be  abated,  and  that  we  would  have 
made  an  order  according,  but  for  the  case  of  Bolle  v. 
Wl^  L.  Bep.  3,  Q.  B.  286,  which  we  held  to  bind 
US,  and  in  deference  solely  to  such  authority  we 
made  an  order  that  the  coop  was  legal  aubject  to 
the  oooditiona  following,  namely,  that  •the  present 
pass  should  be  made  level  with  the  bed  of  the  river, 
and  that  the  weir  hecks  should  be  taken  away  or 
removed  from  the  top  of  the  weir  to  such  a  distance 
that  fish  would  not  be  intercepted  by  them  when 
either  going  up  or  returning  down  the  river  in 
passing  over  such  weir. 
86.  The  questions  for  this  honourable  court  are 
(1.)  Whether    any  of    the  statutes  before  1861 
referred  to  in  the  judgment,  prohibited  the  owners 
of  the  banks  of  a  non-navigable  river  from  erect- 
ing a  weir  which  prevented  salmon  from  going  to 
the  upper  waters,  flowing  over  the  lands  of  the 
upper  rij^urian  owners  ? 

(2.)  Whether  by  virtue  of  the  statutes  referred  to 
in  the  judgment  of  the  commissioners,  such  a  coop 
and  weir  were  not  prohibited  by  statute,  as  con- 
trary to  public  policy,  and  were  not  illegal  up  to 
1861,  and  were  not  ao  now  ao  far  as  the  weir  and 
coop  hindered  salmon  from  passing  up  and  down  ? 

(3.)  Whether  such  a  fishing  weir  or  coop,  is  an 
easement? 

(4.)  Whether  such  a  fishing  weir  or  coop  is  an 
easement  within  the  meaning  of  the  Prescription 
Act?  ^'/ 

(5.)  Whether  on  the  facts  found  ofl  the  case,  we 
were  justified  in  piaking  the  order  ^6ktr0kii  coop  is 
lejgal  subject  to  the  alterations  mflMOped  in  our 
order,  or  whether  we  ought  not  to  ha^  made  an 
order  to  abate  the  said  coop  ? 

If  the  court  shall  be  of  opinion  that  on  one  or 
other  of  the  grounds  above  stated,  our  judgment 
was  erroneous  in  whole  or  part,  the  case  will  be 
remitted  to  us  that  we  may  make  our  order 
accordingly. 

HoOcer^  Q.  G.  {FawoUt  with  him),  for  the  appel- 
lant. The  weir  in  question  was  at  the  time  of  the 
Mssing  of  The  Salmon  Fishery  Act  1861  C24  &  25 
Vict,  c  109),  illegal  both  at  common  law  and  by 
statute.  Secondly,  it  is  a  common  nuisance,  and, 
being  so,  the  right  to  it  cannot  be  acquired  by  pre- 
scription. Thirdly,  assuming  the  weir  not  to  be 
illegal,  tiie  right  to  it  is  not  such  a  right  as  can  be 
claimed  under  the  Prescription  Act  (2  &  3  WilL  4, 
c  71),  and  as  it  can  be  shown  to  have  been  erected 
within  the  time  of  legal  memory,  it  has  not  been 
acquired  by  prescription.  Cap.  23  of  Magna  Charta 
(9  Hen.  3^  provides  that  "all  weirs  from  hence- 
forth ahall'be  utterly  put  down  bv  Thames  and  Med- 
way,  smd  through  all  England,  but  only  by  the  sea 
eoasta."  [Willbs,  J.— Lord  Coke  says  (2  Inst,  p.  38) 
that  this  clause  of  Magna  Charta  is  onlyconfirmatory 
of  the  common  law.  From  the  pasaage  that  he  there 
cited  from  Glanvill,  it  would  appear  that  the  en- 
actment applies  only  to  public  rivers  or  streams. 
See  alao  Bracton,  lib.  4,  c.  44.]    This  was  followed 


I  by  18  Edw;  1,  st.  1,  c.  47,  which  was  confirmed  by 
13  Bic.  2,  c.  19.  Then  came  17  Bic.  2,  c.  9, 
which,  after  confirming  the  previous  statutes  and 
providing  that  the  justices  shall  be  conservators  for 
the  purpose  of  carrying  out  the  regulations  made  to 
preserve  the  salmon  fishery,  provides  that  the 
lustices  "  also  shall  survey  and  search  all  the  weirs 
m  such  rivers,  that  they  shall  not  be  very  strait  for 
the  destruction  of  such  fry  and  brood,  but  of 
reasonable  wideness,  after  the  old  assize  used  or 
accustomed.**  This  clearly  applies  to  non-navigable 
as  well  as  to  navigable  rivers.  This  statute  was 
not  referred  to  in  RolU  v.  Whyte^  17  L.  T. 
Bep.  N.  S.  560;  L  Bep.  8  Q.  B.  286.  We 
then  come  to  12  Edw.  4,  c.  7,  which,  after 
reciting  that,  contrary  to  Magna  Charta  and 
other  statutes  "in  divers  parts  of  this  realm  of 
England,  both  in  destroying  of  the  fish  as  afore 
is  said,  and  in  disturbance  of  the  passages  of  ships, 
barges,  boats  and  other  vessels,  by  divers  and  many 
people,  divers  flsbgarths,  mills,  milldams,  mill- 
8 tanks,  locks,  ebbing  wears,  stakes,  kedals,  hecks,  or 
fioodgates  and  divers  other  disturbances,  be  daily 
enhanced,  levied,  and  enlarged,**  provides  that  if, 
after  a.d.  1475,  by  judgment  of  the  commissioners, 
"it  be  found  that  any  such  wears,  &c.  be  made, 
levied,  enhansed,  straited,  or  enlarged  against  the 
same  statutes,**  the  offenders  shall  be  punished, 
and  the  weirs  pulled  down.  This  shows  that  the 
Acts  from  Magna  Charta  downwards  forbid  weirs 
like  this,  not  only  as  obstructing  navigation,  but  as 
preventiog  the  passage  of  fish ;  and  if  this  is  the 
proper  view  to  take  of  the  statutes,  their  pro- 
visions apply  to  all  rivers,  whether  navigable  or  not. 
The  statute  1  Geo.  1,  st.  2,  c.  18,  s.  14,  is  espe- 
cially directed  against  setting  any  bank,  dam,  &c, 
whereby  the  salmon  are  passing  up  the  river  to 
spawn,  and  that  enactment  applies  to  this  river  eo 
nomine,  [MeltUh^  Q.  C— The  Derwent  mentioned 
in  this  section  is  the  Derwent  in  Yorkshire]  Whe- 
ther that  is  so  or  not  makes  little  difference  to  my 
argument,  for  the  section  recites  that  the  several 
Acts  of  Parliament  heretofore  made  for  the 
preservation  of  salmon  have  proved  ineffectual  in 
respect  to  the  rivers  mentioned ;  thus  showing  that 
the  Acts  I  have  cited  were  not  restricted  in  their 
application  to  navigable  rivers  (for  some  of  the 
rivers  here  enumerated  are  not  navigable),  and  that 
they  had  for  their  object  the  prevention  of  injury  to 
salmon,  and  not  only  theprevention  of  obstruction 
to  navigation.  This  statute  was  referred  to  in 
Gamttt  V.  Backhtmse,  L.  Bep.  3  Q.  B.  30 ;  17  L.  T. 
Bep.  N.  S.  170 ;  37  L.  J.  1,  Q.  B.  The  statute  6  & 
7  Edw.  1.  (cited  in  par.  23  of  the  case)  further 
confirms  this  view.  [Willes,  J.— Is  that  a  statute? 
It  looks  like  a  presentment  of  nuisances.^  Which- 
ever it  is  it  shows  that  at  that  time  a  weir  ought  to 
have  some  sort  of  gap  for  the  passage  of  salmon. 
To  the  same  effect  is  &ie  survey  of  Elizabeth  (cited 
at  par.  26  of  the  case.).  The  Solway  Act  (44  Geo. 
3,  c.  45)  rendered  Uiis  weir  illegal.  My  second  con- 
tention is,  that  a  weir  like  this  is  a  common 
nuisance,  and,  being  so,  the  right  to  it  cannot  be 
acquired  by  prescription.  If  weirs  like  this  are 
allowed  in  a  river,  salmon  cease  to  frequent  it,  and 
80  the  public,  who  have  a  common  law  right  to  fish 
in  the  estuaiy,  are  prejudiced.  The  whole  judg- 
ment of  Lord  Ellenborough,  C.  J.,  in  Weld  v.  Hornby, 
is  to  this  effect.  (See  also  Yin.  Abr.  Nuisance  £.  3 ; 
and  3  Kent's  Comm.,  10th  edit.,  p.  543.)  [Willbs,  J. 
— The  authority  cited  in  Viner  clearly  relates  to 
a  private  and  not  to  a  public  nuisance.]  My  third 
contention  is,  that,  supposing  this  weir  not  to  be  a 
public  nuisance,  still  the  right  to  it  is  not  claimable 
under  the  Prescription  Act— indeed  it  cannot  be 
claimed  at  all  by  prescription,  for  it  appears  that  the 
weir  was  erected  in  1741.  This  is  not  a  case  in 
which,  before  the  Prescription  Act,  the  jury  would 
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have  been  told  to  preBame  a  lost  graat. .  This  is  a 
claim  to  stop  the  passage  of  fish,  and  to  prevent 
them  from  spawning,  and  to  prevent  the  yoan<;  fish 
from  coming  down  the  river,  and  the  respondent 
claims  this  right  by  virtue  of  something  done  on  his 
own  land.  To  constitute  an  easement,  there  must  be  a 
dominant  and  a  servient  tenement:  (^Moumey  v. 
/jmay,  84  L.  J.  52,  Ex. ;  7  L.  T.  Bep.  N.  8.  717 ; 
and  Shuttkworlh  v.  Le  Fleming  19  C.  B.,  N.  8.,  687  ; 
84  L.  J.  809,  C.  P.)  To  constitute  a  servient  tene- 
ment, there  must  be  a  tenement  the  owner  of  which 
could  have  granted  this  right.  The  only  possible 
servient  tenements  here  are  all  the  lands  the  whole 
way  up  the  stream,  and  a  judge,  before  the  Pre- 
scription Act,  could  never  have  told  a  jury  to 
presume  that  all  the  owners  of  such  lands  had  com- 
bined to  grant  this  right. 

MeBiak,(^C.{Manuty,  Q.C.  and  Kempla^yriih  him) 
for  the  respondent. — Although  this  court  is  not  bound 
by  the  decision  of  the  Court  of  Queen's  Bench  in 
BoUe  V.  Whvtey  still  the  consequences  of  its  dis- 
agreeing with  that  decision  would  be  very  serious, 
especially  as  the  court  could  not,  as  in  the  case  of  a 
habeas  corpus  and  other  cases,  where  the  courts  have 
co-ordinate  jurisdiction,  enforce  its  judgment.  The 
real  question  here  is  whether  the  respondent  was 
entitled  to  haye  the  coops  in  the  mill-dam.  Assuming 
that  they  were  placed  there  between  1741  and  1751, 
are  they  illegal  unless  they  were  erected  before  the 
time  of  legal  memory  ?  The  answer  to  this  ques- 
tion depends  upon  whetlier  the  statutes  cited  for 
the  appellants  from  Magna  Charta  down  to  ESdw.  4, 
make  it  illegal  to  set  up  a  coop  of  this  kind  in  a  non- 
navigable  river  above  the  flow  of  the  tide.  Accord- 
ing to  the  common  law,  the  public  have  a  right  to 
fish  in  those  parts  where  the  tide  flows  and  re-flows, 
unless  a  several  fishery  has  existed  there  before 
Magna  Charta.  Above  the  flow  of  the  tide  the 
public  have  no  right  either  to  navigate  or  to  fish, 
though  a  right  to  navigate  may  exist  by  user  as  a 
public  highway  from  time  immemorial,  it  may  be  a 
question  whether  Magna  Charta  and  the  other 
statutes  do  not  apply  to  a  river  above  the  flow  of 
the  tide,  which  has  always  been  open  to  navigation ; 
but  it  is  unnecessary  to  discuss  this,  as  the  Derwent 
has  never  been  a  navigable  river  above  the  flow  of 
the  tide.  Now,  of  the  old  statutes  cited,  some  are 
navigation  statutes  and  the  others  flshing  statutes. 
The  former  plainly  have  no  application  to  a  non- 
navigable  river.  In  those  that  do  relate  to  fish, 
salmon  are  never  named.  If  the  appellants  are  right 
in  their  contention,  you  could  not  have  this  fish- 
ing apparatus  in  any  river  in  England.  The 
passages  in  Coke  (2  Inst.,  p.  88),  and  in  Callis 
on  Sewers,  p.  259,  are  two  very  strong  autho- 
rities to  show  that  the  statutes  on  which  the 
appellants  rely,  apply  only  to  navigable  rivers. 
As  to  the  construction  to  be  put  upon  Magna  Charta 
we  must  look  at  the  subsequent  statutes  to  see  what 
it  ought  to  be.  The  appellants  rely  very  much  on 
the  recital  to  12  Edw.  4,  c.  7.  As  to  this  it  may 
be  remarked,  first,  that  it  does  not  state  that  the 
object  of  the  Act  was  to  prevent  obstructions  to 
salmon  going  up  and  down  the  stream,  and  secondly, 
it  refers  only  to  the  fry  of  fish  spawned  within  the 
same,  and  these  are  not  prevented  from  coming 
down  the  river  when  young  by  Lord  Lonsdale's  dam. 
The  17  Bic.  2,  c.  9,  simply  proyides  that  the  bars 
of  weirs  or  other  things  used  for  catching  salmon 
should  be  sufficiently  large  to  allow  the  fry  of  fish 
to  pass  through.  None  of  these  statutes  refer  to 
large  fish.  Moreover,  they  do  not  make  these  coops 
illegal,  they  only  regulate  them ;  and  they  all  refer 
primarily  and  mainly  to  obstruction  to  navigation. 
As  for  the  statute  1  Geo.  1,  st.  2,  c.  18,  s.  14,  that 
^laUinly  relates  to  tiie  Derwent  in  Yorkshire.  As  to 
Iway  Acts,  if  they  do  apply  so  as  to  have 


rendered  it  obligatory  on  the  respondent  to  make 
the  hecks  oval  instead  of  horizontal,  still  they  do 
not  render  the  whole  coop  illegal.  As  for  its  being 
a  nuisance,  the  only  authority  for  saying  that  is  an 
obiter  dictum  of  Lord  Ellenborough  C.  J.  in  WM  y. 
Hornby,  That  case  is  not  any  decision  oa  this 
question,  and  the  remarks  of  Lord  Ellenborough, 
C.J.  were  not  necessary  to  the  decision  of  the  case. 
Besides,  the  case  is  differently  reported  in  8  Smith, 
244.  The  right  to  the  coops  may  be  claimed  under 
the  Prescription  Act,  or,  if  not,  a  lost  grant  may  be 
presumed  from  all  the  riparian  owners  higher  up 
the  stream. 


HoOeery  Q.C.,  in  reply. 


Cur.  adv.  umlt. 


July  11. — BoyiLL,  C.  J.  now  delivered  the  judg- 
ment of  the  court  (Willes  and  M.  Smith.  J  J.) — ^The 
fishery  commissioners  made  an  order  dedarinfc  the 
legality  (subject  to  certain  conditions)  of  a  fishing 
coop  or  box  ^  which  Lord  Lonsdale  claimed  to  be 
entitled  in  a  mill  dam  across  the  river  Derwent,  in 
Cumberland,  and  this  was  an  appeal  against  the 
order.    The  decision  was  giyen  by  the  commissioners 
contrary  to  their  own  opinion,  in  deference  to  the 
judgment  of  the  Court  of  Queen's  Bench  in  the  case 
of  Rolk  y.  Whyte  {M  sup^  and  they  at  the  same 
timedelivered  very  able  and  elaborate  reasons  to  show 
why  in  their  judgment  their  decision  shonld  hare 
been  the  reverse  of  that  which  they  pronounced.  The 
present  appeal  was  brought  principally  for  the  pur- 
pose of  taking  the  opinion  of  this  court  as  to  the 
propriety  of  the  decision  pronounced  by  the  Court 
of  Queen's  Bench.    As  we  agree  in  that  decision,  it 
is  unnecessary  to  consider,  though  the  question  is  a 
grave  one,  how  far  it  would  haye  been  proper, 
having  regard  to  the  peculiar  machinery  of    the 
appeal  clauses,  under  which  this  case  comes  before 
us,  to  act  upon  a  contrary  opinion,  had  we  arriyed 
at  one.    The  first  question  that  arises  is,  whether 
the  provisions  of  Magna  Charta  and  the  other  early 
statutes  which  were  relied   upon    as    prohibiting 
weirs  were  confined  to  nayigable  riyers,  and  that 
point  was  elaborately  argued  before  us,  and  is  dis- 
cussed at  large  by  the  fishery  commissioners  in  their 
judgment.      We   have   carefully    considered    this 
point,  and  concur  in  the  opinion  expressed  by  the 
Court  of  Queen's  Bench,  that  these  statutes  relate 
to  navigable  rivers  only,  and  for  the  reasons  which 
are  fully  stated  in  the  judgment  of  the  Court  of 
Queen's  Bench,  and  which  it  is  therefore  unneoes- 
sary  to  repeat.  In  addition  to  the  passage  dted  from 
Callis  on  Sewers,  which  the  Court  of  Queen's  Bench 
considered  of  great  weight,  there  is  the  higher  and 
weightier  authority  of  Lord  Coke,  citing  a  passage 
from  Glanvil  in  the  Second  Institute,  referred  ts 
in  the  course  of  the  argument,  to  show  that   the 
enactment   of    Magna   Charta    applied    only   to 
public  rivers.     If  it  were  otherwise  there  woold 
haye  been    a   prohibition  against  erecting   weirs 
in  all  private  rivers,  and  even  where  a   pnsoa 
was  the  owner  of  the  entire  river,  and  of  the  land 
on  both  banks,  which  we  think  could  not  have  been 
intended.    The  record  of  6  &  7  Edw.  1  (par.  23  of 
the  case),  seems  also  very  strongly  to  show  that,  at 
the  time,  the  enactment  of  Magna  Charta  was  not 
considered  to  have   the  effect  which  is  now  con- 
tended for  by  the  appellants.    We  think  it  may  also 
be  collected  from  the  observations  of  Lord  Hale  in 
his  treatise  De  jure  Maris,  cap.  8  and* 5,  that  his 
yiew  of  the  early  statutes  was  the  same  as  Lord 
Coke  and  Callis  took  of  them.    We  may  mention 
that  the  record  of  6  &  7  Edw.  I,  to  which  we  have 
just  referred,  and  which  is  spoken  of  as  a  local 
statute  for  Cumberland  in  the  case,  both  from  its 
intrinsic  character,  and  by  reference  to  the  roll,  ap- 
pears to  be  only  a  record  of  proceedings  before  John 
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de  Vallibass  and  other  justices  ia  Eyre,  and  not  a 
**  Local  Act.*'     With  respect   to    the    statute  of 
Geo.   1,  assuming   that  it  could  alter   the   case, 
there  is  nothing  to  show  that  the  river  Derwent 
meotioned  is  the  Derwent  under  consideration.    On 
(he  contrary,   whether  the  selection  is  made  par 
txoeiknu  of  the  rivers  mentioned  in  Walton  (pt.  I, 
cap.  19,  pt.  2,  chap.  2),  or  according  to  the  rule 
'^Boscitur  asociis,"  as  insisted  upon  in  argument, 
the    Derwent    in     the   statute  of  Geo.   1,    is    a 
Derwent  contributory  to  the  Humber.  The  mode  and 
order  in  which  the  other  rivers  are  named  in  the  Act 
according    to  the    ordinary  rule  of  construciiou, 
exclude  the  application  of  it  to  this  river.    The 
Solway  Acts  were  referred  to  in  the  course  of  the 
armament,  but  it  seems  to  us  that  they  do  not  a£fect 
the  present  question:   that  the  last  Act  merely 
regulated  the  close  season  and  size  and  shape  of 
the  becks  and  meshes,  and  that  it  cannot  be  con> 
itrued  to  make  this  coop  legal  if  it  were  otherwise 
illegal  at  the  time  of  the  passing  of  that  Act,  nor 
render  the  entire  coop  illegal  merely  because  the 
heckd  may  have  been  used  contrary  to  its  provisions, 
80  that  penalties  were  incurred.    The  weir  in  this 
case  was  in  a  part  of  the  river  above  the  flow  of  the 
tide,  and  where  it  was  not  navigable ;  and  we  are 
of  opinion  that  the  use  of  the  weir  is  not  shewn  to 
have  been  unlawftil  by  force  of  any  statute  at  the 
time  of  the  passing  of  the  Salmon  Fishery  Act  1861. 
It  was  contended  that,  independently  of  any  statute, 
the  erecting  a  coop  of  the  present  description  with- 
out any  gap  or  opening  in  the  dam  to  allow  fish  to 
pass  was  a  public  nuisance ;  but  we  see  no  ground 
for  saying  that  a  coop  which  is  not  in  a  public  navi- 
gable river  can  be  treated  as  a  nuisance.    The  sup- 
posed authorities  that  were  cited  do  not  appear  to 
us  to  make  out  any  such  proposition,  and  the  passage 
in  the  Second  Institute  involves  the  contrary.    The 
case  of    Weld  v.  Hornby  {ubi  sup,),  which  was  relied 
upon  on  this  point,  did  not  raise  any  such  question. 
It  was  au  action  for  a  private  nuisance,  and  unques- 
tionably maintainable  in  respect  of  the  plaintiffs' 
private    right    of.  property,    which    was   injured 
by    the    act    of    the    defendant    in    making    his 
weir    more    impervious    to  .  fish,    and     so    pre- 
venting   them    from    arriving   at    the   plaintiffs* 
fishery — a  grievance  long  recognised  as  giving  a 
right   of   action,   independently   of   any    question 
of  public  nuisance :  (see  the  precedent  in  the  last 
case  of  year  46  cusis.)    The  dictum  of  Lord  Ellen- 
borough  must  be  read  as  assuming  that  the  river 
was  public,  and  the  marginal  note  to  the  report  of 
the  case  in  3  Smith  expressly  refers  to  it  as  a  public 
river.     Its  turning  out  upon  inquiry  not  to  be  so,  in 
fact,  at  the  point  where  the  weir  actually  was,  only 
shows  that  Lord  Ellenborough  was  mistaken  as  to 
the  fact,  or   that    his  attention  was  not  at  the 
moment  directed  to  its  importance.    The  dictum 
was  unnecessary  to  the  decision  of  the  case,  and  is 
outweighed  by  the  authority  of  Coke  and  Glanvil. 
At  the  same  time  it  is  proper  to  observe,  that  the 
opinion  thus  extrajudicially  thrown  out  has  led  to 
much  misapprehension,  which  even  the  judgment  of 
the  Court  of  Queen's  Bench  in  Roile  v.  Whyte,  does 
not  appear  to  baye  quite  corrected.    The  passage 
cited  from  Viner's  Abridgment,  Nuisance,  E.  was 
clearly  also  a  case  of    injury  to  a  private  right. 
It  was  further  contended  that  a  claim  to  a  coop  of 
this   description,  was  not  within  the  Prescription 
Act,  and  that  this  coop  having  been  erected  since 
1741,  and  therefore  not  having  existed  from  time 
immemorial,  could  not  be  lawful.    If  it  had  been 
necessary  to  decide  that  question,  strong  arguments 
were  presented  to  us  in  support  of  the  conclusion, 
that  such  a  claim  is  within  the  Prescription  Act,  in 
accordance    with    the  judgment    of    the    Queen's 
Bench  iu    HoUe  v.   VThftey  but  it  is  unnecessary 
to  determine  that  point,  because  we  are  of  opinion 


that  this  coop  can  be  considered  as  lawfully  in  use 
at  the  time  of  the  passing  of  the  Salmon  Fishery 
Act  1861,  by  virtue  of  a  grant  within  the  meaning 
of  12th  section  of  that  Act.  A  grant  may  be  prove 
either  by  production  of  the  grant  itself,  or  by  evi- 
dence of  enjoyment,  consistent  only  with  the  exis- 
tence of  such  a  grant,  and  from  which  it  may  be 
presumed.  And  there  is  abundant  evidence  in  this 
case  by  an  enjoyment  for  sixty  years,  and  as  far 
back  as  living  memory  extends,  of  the  coop,  in  sub- 
stantially the  same  manner  as  it  was  used  in  1861, 
to  show  that  the  commissioners  might  and  ought  to 
find  that  the  right  did  exist  by  grant  from  all  the 
proprietors  whose  rights  could  be  affected  by  the 
coop.  The  case  of  Weld  v.  Hornby,  and  the  ruling 
of  Lord  Ellenborough  at  the  trial  of  that  case,  were 
quite  in  accordance  with  this  view.  For  these  rea- 
sons we  think  the  commissioners  were  right, 
upon  the  facts  found  in  the  case,  in  making  the 
order  that  this  coop  was  legal,  and  that  our  judg- 
ment should  be  in  favour  of  the  respondent. 

Judgment  for  the  rtspondenL 

Attorneys  for  the  appellants,  Jennings  and   COi, 
for  S,  and  S,  G.  Saul,  Carlisle. 

Attorneys  for  the  respondent,  Chregory,  Rowdiffs 
and  Co,,  for  Lnmb,  Whitehaven. 


Tuesday,  Jrnie  28,  1870. 

CopLBT  (app.)  V.  BuBTOM  (rosp.) 

Alehouse — Sale  of  fermented  or  distilled  liquors  within 
the  prohibited  hours  on  Sunday — **  Traveller  '* — ^- 
freJvnent  room  at  railway  station — 11  j*  12  Vict, 
c,  49 — Costs  of  appeal. 

If  the  proprietor  of  an  ordinary  alehouse  opens  his  house 
on  Sunday  during  the  prohibited  hours,  the  prima  facie 
conclusion  is,  that  he  does  so  for  the  purpose  of  aeUing 
Hquor  indiscriminately,  and  in  many  eases,  when  the 
mere  fact  of  opening  is  proved,  it  might  be  proper  to 
call  on  the  landlord  to  explain.  But  this  remark  ap' 
plies  only  to  a  house  out  of  the  ordinary  course  of  tra- 
vellers, and  not  to  a  place  Wee  the  refreshment  room  at 
a  railway  station,  to  which  travellers  would  naturally 
resort  for  refreshment  When  therefore  the  landlord 
of  such  a  refreshment  room  is  charged  with  opening  his 
house  during  the  prohibited  hours  on  Sunday  **  for  the 
sale  of  wine  and  beer,  otherwise  than  as  refreshment 
for  travellers,**  it  should  be  clearly  proved  not  only 
that  liquor  was  sold  to  persons  uho  were  not  travelers, 
but  also  that  the  landlord  knew  or  had  reason  to  beliete 
that  they  were  not  travellers,  or  did  not  care  to  inquire 
whether  they  were  travellers  or  not. 

Where  a  house  is  opened  on  a  Sunday  primA  fade  for 
the  bond  fide  purpose  of  supplying  refreshment  to  tra- 
vellers,  the  burden  of  proof  lies  on  the  informer  to 
show  that  this  purpose  is  merely  a  pretence,  and  no 
conviction  ought  to  take  place  until  that  is  dearly 
established. 

In  future  appeals  against  convictions  under  Me  11  ^  12 
Vict,  c  49,  the  court  will  consider  whether  it  will  not 
give  costs  to  a  successful  appdlant. 

On  appeal  from  the  justices,  the  following  case 
was  stat^  :— 

1.  At  a  petty  sessions  holden  by  adjournment  at 
Todmorden,  in  the  West  Riding  of  Yorkshire,  on 
the  9th  Sept.  1869,  an  information  preferred  by 
William  Burton,  sergeant  of  police  (hereinafter  called 
the  respondent),  against  John  Copley,  a  licensed 
victualler  (hereinafter  called  the  appellant),  under 
sect.  1  of  th^  Act  11  &  12  Vict.  c.  49,  charging  for 
that  he,  the  said  John  Copley,  on  the  22nd  Aug.  then 
last,  at  Todmorden  and  Walsden,  in  the  county  of 
Lancaster,  then  being  a  licensed  victualler,  and  the 
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said  daj  being  Sanday,  did  unlawfully  open  his 
house  for  the  sale  of  wine  and  beer  before  half-past 
tweWe  o'clock  in  the  afternoon  of  the  sud  last- 
mentioned  day,  to  wit,  at  ten  minutes  past  eleyen 
o'clock  in  the  forenoon,  otherwise  than  as  refresh- 
ments for  travellers,  was  heard  and  determined  by 
us,  the  said  parties  respectively  being  then  present, 
and  upon  such  hearing  the  appellant  was  duly 
convicted  before  us  of  the  said  offence,  and  we 
adjudged  him  to  pay  U.  penalty  and  I4s.  costs. 

2.  And  whereas  the  appellant,  being  dissatis- 
fied, &c.,  hath,  pursuant  to  sect.  2  of  20  &  21 
Vict  c  43,  duly  applied  to  us  in  writing  to 
state  and  sign  a  case  setting  forth  the  fscts,  and 
the  grounds  of  such  our  determination  as  aforesaid 
for  the  opinion  of  this  court,  and  hath  duly  entered 
into  a  recognisance  as  required  in  that  behalf,  by 
the  said  last-mentioned  statute. 

8.  Now,  therefore,  we,  the  said  justices,  in  com- 
pliance with  the  said  application,  do  hereby  state 
and  sign  the  following  case. 

4.  Upon  the  hearing  of  the  said  information  it 
was  proved,  and  found  by  us  as  facts,  that  the 
appellant's  house,  which.is  called  the  Queen's  Hotel, 
is  situate  in  Todmorden,  near  the  ndlway  station 
there,  and  has  a  communication  with  such  station 
by  means  of  a  covered  gangway,  in  the  sides  of 
which  are  windows,  and  which  leads  into  a  room 
called  '<the  refreshment  room."  The  respondent, 
accompanied  by  a  police  constable,  visited  the 
appellant's  premises  about  ten  minutes  past  eleven 
a.m.,  they  having  seen  men  walk  along  the  gang- 
way from  the  station  into  the  hotel,  some  of  whom 
they  knew  to  be  residents  in  the  same  town  The 
respondent  and  consuble  visited  the  refreshment 
room  of  the  hotel  by  the  gangway  from  the  station, 
and  found  therein  eight  men,  six  of  the  men  having 
each  a  glass  of  beer,  part  drunk,  and  the  other  two 
men  having  a  glass  of  sherry  each.  They  were  all 
standing,  and  some  were  smokmg.  Four  of  these 
men  the  oflicers  knew  to  be  residents  in  the  town, 
and  the  other  four  men  were  strangers  to  the  town. 
A  female  usually  attends  to  that  room,  the  appellant 
taking  a  general  superintendence ;  he  was  then  in 
another  part  of  the  house,  but  had  been  in  the 
refreshment  room  shortly  bisfore  the  respondent  and 
the  constable  entered  the  room,  and  on  two  of  the 
four  residents  coming  into  the  room,  the  appellant, 
before  they  were  served  with  any  refreshment, 
inquired  if  they  were  going  by  the  train,  to  which 
they  replied  in  the  affirmative.  The  officers  asked 
the  waitress  for  the  landlord,  and  she  called  for  him, 
the  officers  proceeding  into  a  lobby  leading  further 
into  the  house.  Whilst  the  officers  were  there 
waiting  for  the  landlord,  the  eight  men  each 
drank  up  his  ale  or  wine,  and  went  by  the 
gangway  on  to  the  station.  There  was  a 
train  due  from  Lancashire  into  Yorkshire  at  thir- 
teen minutes  past  eleven.  The  officers  did 
not  speak  to  any  of  the  eight  men,  nor  they 
to  the  officers.  Two  of  the  four  residents  resided 
within  a  quarter  of  a  mile  of  the  hotel,  and  the 
other  two  within  a  half  a  mile,  and  all  of  them 
appeared  healthy  and  active  men.  The  appellant 
has  resided  at  Todmorden,  and  kept  this  hotel 
several  yearss.  After  a  short  interview  between  the 
officers  and  the  landlord,  in  the  course  of  which  the 
landlord  pointed  the  officers  to  a  printed  notice, 
being  in  a  conspicuous  part  of  the  room,  the 
officers  told  him  the  names  of  the  four  residents, 
and  said  they  should  be  obliged  to  report  him  to 
their  superior  officer,  and,  in  reply,  he  said  he  could 
not  blame  them  for  doing  their  duty.  The  officers 
returned  by  the  gangway  to  the  station  and  saw 
one  of  the  four  residents  go  from  the  platform  into 
the  ticket  office,  and  then  return  and  cross  over  the 
rails  on  to  the  platform  for  Yorkshire,  he  and  two 
others  of  the  four  residents,  and  the  strangers  ail 


went  by  the  train.  It  was  several  minutes  after 
the  train  was  due  and  ought  to  have  started  for 
Yorkshire  when  this  resident  went  into  and  retamed 
from  the  ticket  office ;  but  a  railway  official  alwaji 
rings  a  bell  when  a  train  is  about  a  mile  distant. 
The  train  stops  at  a  station  a  little  above  two  miles 
from  Todmorden,  and  afterwards  about  every  two 
or  three  miles  to  Wakefield,  Leeds,  or  Bradford. 
When  the  train  departed  one  of  the  four  residents 
left  the  station  and  returned  towards  his  liome  in 
Todmorden,  he  having  come  to  see  a  son  off  by  the 
train  who  resided  at  a  distance  and  had  been  on  a 
visit  to  his  father,  and  two  others  of  the  four  were 
seen  by  the  officers  walking  in  the  town  of  Tod- 
morden between  two  and  three  o'clock  in  the 
afternoon  of  the  same  day. 

5.  The  officers  then  returned  to  the  hotd,  and 
told  the  appellant  they  had  seen  one  of  the  four  men 
(whose  name  they  mentioned)  leave  the  station,  and 
return  into  the  town,  and  the  other  three  go  off  by 
train.  The  officers  had  seen  some  of  the  four  in  the 
town  shortly  previous  to  seeing  them  walk  along 
the  gangway  into  the  hoteL  When  the  officers  told 
the  names  of  the  four  men  whom  they  knew,  thej 
asked  the  appellant  if  he  considered  them  travelkcs  ? 
His  reply  was,  that  if  they  either  came  or  went  by 
train  he  considered  them  travellers,  and  he  asked 
Uie  waitress  if  he  had  not  given  her  directions  not  to 
give  out  refreshments  on  Sundays  during  the  pro- 
hibited hours  without  first  asking  whether  they  had 
come  or  were  going  by  train ;  uie  replied  that  he 
had  given  such  directions  to  her,  but  she  failed  to 
ask  Uie  question  of  the  two  residents  who  came  in 
after  the  appellant  left  the  room.  The  outer  doors 
to  the  other  parts  of  the  hotel  were  all  closed. 

The  following  is  a  copy  of  the  printed  notioe  before 
referred  to: 

Notioe  to  the  pablic— The  following  dause  la  in  the  new 
Wine  and  Beernoose  Lioansing  Bill,  and  saMoetB  sub 
person  present  in  a  liQeneed  hooae  at  illeoal  noim  to  a 
penaltiv  of  40i.  "  Where  anj  penon  lioensed  onder  aaj  of 
the  Mid  recited  Acta  to  aell  beer,  aider,  or  wine  b/  retail, 
or  anj  peraon  lioensed  under  the  said  Aet  ot  the  ninth  jmt 
of  the  reiftn  of  King  Qeorge  the  Fourth,  is  oonTioted  of 
keeping  hia  house  open  for  the  sale  of  or  of  aeDing  tmr, 
dder,  wine,  spirits,  or  aaj  other  ezoiseable  Uqoor,  or  d 
suffering  the  same  to  be  drunk  in  such  house,  at  kdj  tin* 
during  whioh  such  house  ought  bv  law  to  be  dosed,  oqr 
person  (other  than  the  eerrante  or  inmates  of  aoeh  hooae) 

{^resent  in  such  house  at  auch  time,  shall,  unless  he  aocouBli 
or  his  preeenoe  to  the  satiatection  of  the  justioes  hafinv 
oognlsanoe  of  the  oase  be  liable  on  summaxv  ocmTictioa  to  t 
^Koultj  not  exoeeding  40s.  for  each  <^EBnoe. 

fiefroshments  are  aupplied  in  thia  room  on  Sundaji 
(during  prohibited  hours)  to  those  persona  on]j  who  m 
traTemng  to  or  by  train.  All  thoee  who  may  flctitioiialj 
obtain  tliem  will  subject  themselvBa  to  penalties  iB^osH 
aa  above-mentioned. 

6.  None  of  the  four  residents  had  come  by  train, 
and  none  of  them  were  waiting  for  friends  to  come 
by  that  train,  and  the  train  was  only  a  few  minatei 
late. 

7.  We  found  as  a  fact  that  none  of  these  four 
residents  were  travellers,  and  were  of  opinion  sod 
adjudged  that  none  of  them  required  or  needed  re- 
freshment, and  to  none  of  them,  especially  to  the 
one  that  did  not  go  by  the  train,  but  came  from  his 
house  to  see  his  son  go  and  then  returned  home, 
was  the  ale  or  sherry  which  they  drank  refreshments 
to  them  in  the  proper  interpretation  of  refreshment 
as  applied  to  traveUers ;  that  it  was  in  fact  tippling; 
and  we  were  of  opinion  that  they  could  not,  nor 
could  any  of  them,  have  maintained  an  action 
against  the  appellant,  if  he  had  refused  to  sell  to 
them  respectively  the  ale  and  sherry  on  their 
tendering  the  price. 

8.  The  attorney  for  the  appellant  argned  con- 
trary to  the  conclusions  stated  in  the  7th  paragraph, 
and  cited  several  decisions  in  support  of  his  arga* 
ment;  but  we  held  that  none  <^  these  decisions 
govern^  this  case^  the  facts  in  the  several  cases 
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cited  bdDg  different  to  those  found  by  us  in  tlie 
present  case.  A  fourth  magistrate  who  sat  with 
US  thought  that  the  information  ought  to  be 
dismissed. 

9.  The  questions  of  law  arising  on  the  above 
statement  for  the  opinion  of  this  court,  therefore 
sre: — 1.  Whether  the  said  four  residents  were  all 
trsrellers  as  intended  by  the  Act  of  Parliament. 
8.  Whether  the  said  ale  and  wine  were  refreshment 
take  I  and  needed  by  them  as  travellers. 

10.  If  the  court  should  be  of  opinion  that  the 
said  conviction  was  legally  and  properly  made 
sod  the  appellant  is  liable  as  aforesaid,  then  the 
said  conviction  is  to  stand ;  but  if  the  court  should 
be  of  contrary  opinion,  then  the  said  information  is 
to  be  dismissed. 

Gragt  Q.C.,  for  the  appellant— This  was  a  con- 
riction  under  11  &  12  VicLc.  49,  sect  1.  To  support 
it,  it  must  be  shown  that  the  appellant  opened  his 
house  at  the  forbidden  time  for  the  sale  of  wines, 
spirits,  beer,  or  other  fermented  or  distilled  liquors 
to  persons  other  than  travellers.  [Ksatino,  J. — 
If  a  landlord  opens  his  house  bon^  fide  for  the 
sale  of  wine,  &c.,  to  travellers,  and  then  other 
persons  who  are  not  travellers  come  in  and  buy, 
the  landlord  is  not  guilty,  unless  he  knows,  or 
has  reason  to  believe,  that  these  persons  are  not 
travellers.]  There  was  nothing  here  to  show  that 
the  landlord  opened  his  house  except  for  the  honk 
fidt  purpose  of  supplying  travellers  ;  that  being  so, 
the  mere  fact  that  he  supplied  refreshment  to 
persons  residing  at  the  same  place  will  not  justify 
a  conviction  under  this  statute  .* 

PtachA  (app.)  V.  QoVnyxn  (reap.)  L.  Bep.  1  C.  P.  324 ; 
35  L.  J.  118,  M.  C. ;  160,  C.  P. 

Hapwood  ioit  the  respondent. — ^The  conviction  was 
right.  It  was  a  question  ot  fact  for  the  magistrates 
whether  these  three  persons,  who  were  residents  at 
Todmorden,  and  who  were  found  drinking  at  the 
appellant's  house  were  bonk  fide  travellers,  or  whether 
they  merely  pretended  to  be  such  in  order  to  in- 
dulge a  propensity  for  drink  :  {Tavlor  v.  Humphries, 
17  C.  B.,  N.  S.,  689 ;  11  L.  T.Rep.  N.  S.  376 ;  84  L.  J. 
1,  M  C. ;  101,  C.  P.)  There  was  evidence  sufficient 
to  justify  the  magistrates  in  concluding  that  their 
travelling  was  a  mere  pretence.  That  being  so,  it 
lay  upon  the  appellant  to  show  that  he  fell  within 
the  exception,  in  other  words,  that'  he  had  opened 
his  place  for  the  sale  of  refreshment  to  travellers. 
The  maxim,  respondeat  superior^  must  apply'  here. 
When  we  find  that  the  place  was  opened  indiscri- 
minately to  travellers  and  to  persons  who  were  not 
travellers,  the  landlord  cannot  claim  to  fall  within 
the  exception.  If  he  had  taken  proper  precautions 
to  exclude  persons  who  were  not  travellers,  he 
would  have  been  excused  if  he  had  unwittingly 
sold  wine,  &c.,  to  a  person  who  was  not  a  traveller ; 
but  the  mere  asking  the  question  of  a  customer  is 
not  suflksient  to  protect  him  (^Atkinson  v.  Sei/era, 
6  G.  B.,  N.  8.,  446),  and  if  his  servant  had  taken 
proper  precautions  he  would  have  known  that  these 
persons  were  not  travellers. 

(ff^t  Q-C,  in  reply. 

WiLLBa,  J. — I  am  of  opinion  that  this  conviction 
must  be  quashed.  It  is  most  important  to  give  full 
effect  to  the  laws  passed  to  maintain  the  sanctity 
of  Sunday ;  but  that  end  is  not  attained  by  drawing 
strained  conclusions  or  by  imposing  penalties  where 
they  have  not  been  properly  incurred.  I  cannot 
consider  anything  worse  than  the  imposition  of 
penalties  on  innkeepers  who  do  their  best  to  observe 
the  law.  The  law  haa,  with  considerable  reason,  made 
an  exception  in  fovour  of  travellers.  That  operates 
iatwo  ways.    Persons  who  are  really  travellers  are 


-enabled  to  get  refreshment  even  during  the  hours 
of  divine  service,  but  if  persons  who  are  not  bond 
fide  travellers  pretend  to  be  so  in  order  to  get 
drink,  they  violate  the  law  and  incur  penalties.  Tlie 
lan^ord  is  operated  on  in  a  different  way.  If  he  opens 
his  house  during  the  hours  of  divine  service  the 
primd  fadt  conclusion  is  that  he  does  so  for  the  pur- 
pose of  selling  liquor  indiscriminately,  and  in  many 
cases,  when  the  mere  fact  of  the  opening  is  proved, 
it  might  be  proper  to  call  upon  the  landlord  to  ex- 
plain. That  remark,  however,  applies  to  a  house 
out  of  the  ordinary  course  of  travellers,  and  one 
which  persons  would  be  most  likely  to  come  to  for 
the  mere  purpose  of  spending  their  time  in  drinking. 
Here,  however,  that  was  not  the  case.  The  place 
was  in  substance  only  a  refreshment  room  at  a  railway 
station.  There  was  a  covered  communication  between 
it  and  the  station,  and  there  was  a  room  to  which 
persons  would  naturally  resort  for  refreshment 
while  on  a  journey.  That  being  so,  there  were  on 
the  Sunday  in  question,  during  the  prohibited  hours, 
eight  people  in  this  room.  Four  of  them  were 
strangers,  who  were  no  doubt  going  by  the  railway ; 
the  other  four  were  residents  at  Todmorden,  but 
three  of  them  afterwards  went  off  in  the  train,  and 
the  fourth  had  come  to  see  the  others  off.  The 
time  that  this  happened  was  about  three  minutes 
before  the  time  for  the  train  to  start  Prima  facie^ 
I  think  that  this  house  was  open  for  the  purpose  of 
supplying  refreshments  to  travellers,  and  there  was 
nothing  in  the  character  of  the  persons  there  to 
show  tiiat  they  were  not  travellers.  There  is  no 
sufficient  reason  for  drawing  the  strained  eondusion 
that  the  three  residents  were  not  really  travellers, 
and  that  they  subsequently  went  by  the  train 
simply  to  evside  detection.  The  amount  of  drink 
that  they  were  taking  was  not  sufficient  to  induce 
them  to  resort  to  such  a  device.  Bui,  supposing 
that  we  conclude  that  their  going  by  the  train  was 
a  device,  what  reason  is  there  for  believing  that  the 
landlord  was  at  all  aware  that  there  were,  among 
the  persons  taking  refreshment,  persons  who  had  no 
business  there  ?  If  that  is  a  conclusion,  which  under 
the  circumstances  the  magistrates  were  justified  in 
arriving  at,  if  it  had  been  shown  that  the  landlord 
was  negligent  in  separating  the  chaff  from 
the  wheat,  that  might  be  evidence  to  show 
that  he  opened  his  house  generally,  and  not 
for  travellers  only  and  under  the  rule,  that 
gross  negligence  is  evidence  of  evil  intention, 
the  conviction  might  be  upheld.  But  nothing  of 
the  sort  was  shown.  The  landlord  inquired  of 
those  persons  if  they  were  going  by  the  train,  and 
they  said  they  were.  There  is  thus  an  absence  of 
evidence  to  show  that  the  landlord  evaded  the 
law.  That  being  so,  I  am  of  opinion  that  it  is  un- 
necessary to  give  any  answer  to  the  first  and  second 
of  the  questions  submitted  to  us.  As  to  the 
second  question,  I  may  remark  that  something 
seems  to  have  been  passing  in  the  minds  of  the 
magistrates  which  was  not  relevant  to  the  question. 
If  the  persons  drinking  were  on  their  trial,  it 
might  be  material  to  see  what  refreshment  they 
were  taking,  in  order  to  decide  whether  they 
came  for  the  purpose  of  drinking,  or  simply  to  get 
reasonable  refreshment.  But  such  matters  are 
irrelevant  as  against  the  landlord,  unless  it  be 
shown  not  only  that  the  pretended  travellers  were 
drinking  to  excess,  but  that  the  landlord  was  a 
party  to  that  excess.  Here  it  certainly  did  not 
appear  that  the  refreshment  taken  was  extravagant, 
and  besides,  the  landlord  has  no  business  to  limit 
the  number  of  glasses  that  a  bona  fide  traveller 
may  take.  The  true  question  for  our  decision  is 
the  third.  For  the  reasons  I  have  given,  I  think 
there  was  no  evidence  to  justify  the  conviction, 
or  to  support  the  conclusion  that  the  house  was 
opened  for  any  but  proper  purposes. 
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EsATiHO,  J. — I  am  ot  the  same  opinion.  The 
case  would  no  doubt  be  dfPerent  if  any  facts 
had  been  g^Ten  in  evidence  to  lead  the  magis- 
trates to  &e  conclusion  that  the  circumstance 
of  these  three  persons  going  by  the  train  was 
only  colourable.  If  tippling  is  going  on,  that  it 
strong  evidence  to  show  that  the  landlord  opened 
his  house  for  that  purpose.  But  that  was  not 
the  case  here.  A  notice  was  put  up  in  a  con- 
spicuous part  of  the  room,  and  the  landlord  had 
given  directions  to  his  servants  to  inquire,  before 
supplying  refreshments  to  anyone,  whether  he  was 
a  traveller.  That  inquiry  had  been  made  in  the 
present  case,  except  as  to  two  persons.  This  does 
not  look  like  a  want  of  honafdu  on  the  part  of  the 
landlord.  Then  look  at  the  position  of  the  parties 
and  what  they  were  drinking.  They  were  all  stand- 
ing at  the  counter  and  drinking  some  beer  and 
some  sherry.  Both  what  they  were  taking  and  their 
mode  of  taking  it  look  as  though  they  were  travellers 
taking  refreshment  There  is  nothing  to  show  that 
the  person  serving  at  the  counter  knew  that  they 
were  not  bonajide  travellers.  Whether  they  had 
tickets  or  not  at  the  time  is  not  material.  The 
question  is,  not  whether  these  parties  thought  they 
had  broken  the  law,  but  as  to  the  landlord — whether 
there  was  improper  knowledge  on  his  part.  Not  to 
dwell  on  the  particular  questions  left  to  us,  I  think 
that  the  conviction  was  wrong,  and  that  it  must  be 
quashed. 

M.  SmTH,  J.— I  am  of  the  same  opinion.  There 
is  not  sufficient  evidence  stated  by  the  magistrates 
to  support  the  conriction.  It  is  not  found  by  the 
magistrates  that  the  appellant  opened  his  house  for 
any  purpose  beyond  that  of  supplying  refreshment 
for  travellers.  They  undoubtedly  arrived  at  the  con- 
clusion that  the  four  residents  were  not  travellers, 
but  they  do  not  show  that  the  landlord  knew,  or 
had  reason  to  believe,  or  did  not  care  to  know  what 
they  were.  All  the  facts  are  consistent  with  per- 
fect innocence  on  his  part.  It  is  said  that  these 
four  persons  were  seen  again  the  same  day  at  Tod- 
morden ;  but  the  appellant  was  hardly  bound  to 
inquire  as  to  the  length  of  the  journey  they  were 
going  to  take,  if  they  were  really  travellers,  as 
persons  going  by  railway  prima  facie  are.  I  do  not 
think  it  can  be  suggested  that  they  pretended  to  be 
travellers  for  the  mere  colourable  purpose  of  getting 
drink.  On  these  grounds  I  think  the  conviction 
must  be  quashed. 

Om^t  Q*C.,  asked  for  costs. 

WiLLBa,  J. — It  has  not  been  the  practice  hitherto 
in  these  cases  to  ask  for  costs.  In  a  case  where  a 
house  is  opened  for  a  purpose,  which  prima  facU  is 
bonajidsj  the  burden  of  proof  lies  on  the  informer  to 
show  tiiat  this  purpose  is  merely  a  pretence,  and  no 
conviction  ought  to  tsJce  place  untu  that  is  clearly 
established.  We  shall  not  give  costs  here,  but  in 
future  cases  of  a  similar  description  the  court  will 
consider  whether  it  will  not  give  costs  to  a  success- 
ful appellant. 

Ckntvidion  qucuhed. 

Attorneys  for  appellant,  lUckardi  and  Walker. 
Attorneys  for  respondent,  Shaw  and  TremeUetu 
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March  25  and  26,  1870. 

(Present:  The  Bight  Hon.  the  Lord  CHAacKU/>B 
(Hatherley),  the  Abchbibhop  or  Tokk,  the 
Bishop  or  Lokdoh,  Sir  JoaxPH  Napibb,  aod 
Lord  Justice  GirrABD.) 

Sheppabd  (app.)  V.  Bebstbtt  (resp.) 

Praetiee—Herew  in  pmhtuhed  booka^ArHdee  of  charge 
— Charges  to  he  expreta^  supported  bjf  passages  set  mU 
in  the  Articles — Charges  not  btfore  the  oommissiamers 
nor  contained  in  the  Utters  of  reqiust  and  diaiiam — 
Fmetions  of  the  commission,  letters  of  reqmeat  -" 
citation. 


The  respondent^  a  clerk  in  holv  orders,  was  tkarged  i 
heresy  contained  in  books  wHich  he  caused  to  be  printed 
(mdpubHd^.  Certain  charges  of  heremf  were  cam- 
sidered  bg  a  commission  of  tnoviry,  which  reporUd 
that  there  was  ground  for  further  proceedings.      2^ 


letters  of  request  and  citation  contained  the 
charges,  supported  bg  passages  set  out  from  the  r 
dent*s  books.  In  tk^  ariietes  a  new  charqe  of  a  par- 
ticular heresy  was  made,  in  support  of  iMeh  addi' 
tional  passages  from  the  books  were  set  out.  In  these 
passages  the  respondent  expressed  a  aenend  appraral 
of  certain  works  of  tOher  divines  which,  though  sup' 
porting  the  doctrine  that  was  the  subject  of  the  nem 
charge^  were  cited  by  the  respondent  only  as  supportimg 
the  doctrines  that  were  the  subject  of  the  originm 
charges  of  heresy. 

On  motion  for  the  admissim  of  articles : 

Held  (affirming,  though  on  different  grounds,  the  Jftdg- 
ment  of  the  Court  of  ^rches),  that  the  articles  mmet  be 
reformed  by  omitting  all  such  parts  as  contained  the 
new  charge  of  heresy,  because  that  charge  was  nei. 
sufficiently  supported  by  the  passages  set  forth  Jrom 
the  respondent's  books, 

9n  a  charge  of  heresy,  the  articles  must  spedfjf  the 
opinions  which  the  defendant  has  maintained,  and 
must  set  forth  the  passages  in  which  the  defendant  has 
maintained  those  opinions.  But  it  is  not  sufficient  to 
set  forth  passages  in  works  to  which  the  defendant  has 
r^erred,  and  of  which  he  has  expressed  a  general 
approved,  without  adoptina  the  opinions  therein  eon" 
tained  expressly  and  specifically. 

Articles  may  contain  charges  that  were  not  the  subjaat  ei 
inquiry  befoie  the  commissioners,  nor  mentioned  in  the 
Utters  ofrequiSMt  or  citatum  ;  for  the  eommisdom  is  a 
mere  preparatory  proceeding  for  the  aid  and  infmrmo' 
tion  of  the  bishop,  the  tetters  of  request  are  osdg  the 
foundation  of  the  jurisdiction  of  the  court  to  which 
they  are  addressed,  and  the  citation  need  on^  sbOs 
genericalfy  the  offence  charged  in  such  terms  as  may 
lead  the  dtfenOant  to  know  the  matter  which  he  is 
caBed  on  to  answer. 

The  citation,  on  a  charge  of  heresy  contained  in  certain 
published  pooks,  need  not  set  forthpassages  from  the 
books  in  support  of  the  charge.  The  prteaertim  is  the 
publication  of  the  books,  and  it  is  sufficient  that  the 
details  of  the  charge  should  cqtpear  in  the  articles. 

This  was  an  appeal  from  a  decree  or  order  of  Sir 
B.  J.  PhilUmore,  the  official  principal  of  the  ArdMS 
Court,  made  on  the  80th  Oct.  1889,  in  a  cause  of 
the  office  of  the  judge,  promoted  by  Thomas  Byaid 
Sheppard,  of  the  parish  of  Fromc  Selwood,  in  the 
county  of  Somerset,  diocese  of  Bath  and  Wells,  and 
province  of  Omterbury,  the  present  appellant, 
against  the  Rev.  William  James  Barlv  Bennett,  the 
vicar  of  the  said  pariah  of  Frome  Selwood,  xetpoo- 
dent. 
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Shbppabd  (app.)  V.  Bxnnstt  (reap.) 
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The  cause  was  promoted  in  the  Arches  Court  by 
firtue  of  letters  of  request  under  the  hand  and  epis- 
copal seal  of  the  late  Bishop  of  Bath  and  Wells. 

By  such  letters  of  request,  the  bishop  did,  under 
and  by  Tirtue  of  and  in  accordance  with  the  pro- 
Tisions  of  the  Act  of  Parliament  made  and  passed 
in  the  session  of  Parliament  holden  in  the  8rd  and 
4th  years  of  the  reign  of  Her  present  Majesty,  inti- 
tuled, **  An  Act  for  better  enforcing  Church  Dis- 
cipline," request  the  said  official  principal,  his 
BORogate,  or  other  competent  judge  in  that  behalf, 
to  issue  a  citation  or  decree  under  tiie  neal  of  the 
said  Arches  Court,  citing  the  said  Rer.  WiMiam 
James  Early  Bennett  to  appear  at  a  certain  time  and 
place  to  be  in  the  said  citation  or  decree  particularly 
spedfled,  and  answer  to  certain  articles,  heads, 
poRitions,  or  interrogatories  touching  and  concerning 
his  soul's  health  and  the  lawful  correction  and  re- 
formation of  his  mmners  and  excesses,  and  more 
especially  for  haying  offended  against  the  laws 
ecclesiastical  by  having,  within  two  years  last  past, 
caused  to  be  printed  and  published  within  the 
diocese  nf  London  certain  works,  in  which  he  ad- 
visedly maintains  or  affirms  doctrine  directly  con- 
trary or  repugnant  to  the  articles  and  formularies  of 
the  United  Church  of  England  and  Ireland,  the  said 
works  being  entitled  respectirely,  "  Some  Results  of 
the  Tractarian  MoYement  of  1888,*'  forming  one  of 
the  essays  contained  in  a  Tolume  entitled,  '*The 
Church  and  the  World,"  edited  by  the  Bey.  Orby 
Shipley,  clerk,  printed  and  published  in  London  in 
the  year  1867;  *'A  Plea  for  Toleration  in  the 
Church  of  England,  in  a  Letter  to  the  Rev.  E  B. 
Pusoy,  D.D.,  Regius  Professor  of  Hebrew  and 
Canon  of  Christ  Church,  Oxford,  second  edition," 
printed  and  published  in  London  in  the  year  1867 ; 
and  **A  Plea  for  Toleration  in  the  Church  of 
England,  in  a  Letter  to  the  Rev.  E.  B.  Pusey,  D.D., 
Regius  Professor  of  Hebrew  and  Canon  of  Christ 
Church,  Oxford,  third  edition,"  printed  and  pub- 
lished in  London  in  the  year  1868 ;  and,  finally,  to 
hear  and  determine  the  cause  according  the  law  and 
practice  of  the  court. 

The  letters  of  request  are  set  forth  in  the  report 
Id  20  It.  T.  Rep.  N.S.  628,  when  the  case  was  before 
the  Court  ol  Arches,  on  the  motion  to  accept  the 
letters  of  request. 

No  appearance  was  given  to  the  decree  or  citation, 
and  in  default  of  appearance  articles  were  filed  in 
accordance  with  the  practice  of  the  court,  and  the 
judge  appointed  a  day  for  hearing  on  the  admission 
thereof. 

On  the  80th  Oct.  1869,  the  judge,  having  pre- 
viously heard  counsel  on  behalf  of  the  appellant, 
directed  the  said  articles  to  be  reformed,  by  omitting 
all  such  parts  thereof  as  charge  the  respondent  with 
contravening  the  29th  Article  of  Religion,  entitled, 
**  Of  the  wicked  which  eat  not  the  body  of  Christ  in 
the  use  of  the  Lord's  Supper." 

From  such  decree  or  oraer  the  present  appeal  was 
brought. 

A,  J,  Stephensy  Q.C.  (Dr.  Tristram,  Archibald, 
Count,  and  B,  Shaw  with  him)  for  the  appellant.— 
The  reasons  stated  by  the  court  below  for  striking 
out  of  the  articles  all  passages  that  relate  to  the 
reception  of  the  Eucharist  by  the  wicked  are  in- 
sufficient. Those  reasons  are  :— First,  that  this 
charge  was  not  preferred  before  the  com- 
missioners, and  that  therefore  the  Court  of  Arches 
was  not  competent  to  try  it.  Neither  of  the  cases 
dted  by  the  court  supports  that  position.  In 
Bishop  of  London  v.  BonwtU,  6  Jur.  N.  S.  706,  Dr. 
Lushington,  in  answer  to  the  objection  that  the 
articles  went  beyond  the  finding  of  the  commis- 
sioners, said: — **  There  is  no  such  enactment  as  this 
to  be  found  in  the  Church  Discipline  Act.  *  If  it  be 
so,  the  meaning  must  be  extracted  from  provisions 


indirectly  producing  the  effect.    It  is  quite  clear 
that  in  the  Bishop  of  Lincoln  v.  Da^,  4  No.  Cas. 
299,  the  court  did  not   confine  itself  to  matters 
before  the  commissioners,  for  it  adjudicated  upon 
charges  of  offences  committed  after  the  commis- 
sioners had  closed  their  proceedings."  Dr.  Lushing- 
ton afterwards  suggests  that  had  the  commissioners 
negatived  a  primd  fade  ground  for  further  inquiry, 
no  proceeding   founded  solely  on  the  commission 
could  have  b^n  had ;  but  that  this  would  be  only 
because  then  there  the  letters  of  request   could 
not  recite  that  tiie  commissioners  had  found  suffi- 
cient ground  for  further  inquiry.    And  when  the 
above   case    was   before   the  Judicial   Committee 
on   appeal   (U   Moo.  P.   C.   411  ;   4  L.   T.  Rep. 
N.  S.  818X  no  decision  was  giren  on  the  ques- 
tion, whether  the  Court  of  Arches  could  adjudi- 
cate  on  charges  not   before    the  commission.    In 
Homer  t.  Jones,  9  Jur.  167,   Sir  Herbert  Jeaner 
id  represented  to  have  said,  that  **  letters  of  request 
embody  the  proceedings  before  the  commissioners, 
and  these  proceedings  are  the  rery  foundation  of 
the  case  before  the  court."    If  this  can  be  taken 
to  mean  that  the  proceedings  of  the  commissioners 
are    the    foundation  of    the  jurisdiction,  it  is  a 
loose  statement  which  subsequent  decisions  have 
corrected.    (See   Simpson    v.  Fhmank,    L.     Rep., 
I  PriY.  Co.  468 ;  16  L.  T.  Rep.  N.  S.   726.)   The 
commissioners*    report   is   quite    independent   of 
the  letters  of   request.    The    object   of   the  com- 
mission is,  by   a  preliminary  inquiry,   to  aid  the 
bishop  in  determining  whether  it   is  worth  while 
to  take  further  proceedings.     Secondly,  that  the 
charge    was    not   contained   in   the  passages   set 
out  in  the  letters  of   request.     But    the   prayer 
of  the   letters    of   request    is    that   the  Dean    of 
Arches  will  cite  the  respondent  to  answer  a  charge 
of  having  offended  against  the  laws  ecclesiastical 
by  having  publishfd  certain  workd  in  which  doctrine 
contrary  to  that  of  the  Church  of  England  is  main- 
tained.    The    publication    of   the    works    is    the 
prastrtim  of  the  charge,   not  the  extracts  set  out 
from  the  works.    It  was,  in  fact,  unnecessary  to  set 
out  any  passages  whatever.    The  works  containing 
the  alleged  heresy  were  specified,  and  any  charges 
that  matter  in  those  works  would  support  might 
form  the  subject  of  articles.    And  letters  of  request 
form  no  part  of  the  cause,  but  are  the  foundation 
of  the  jurisdiction  of  the  court  to  which  they  are 
Hent,  being  issued  on  the  allegation  of  a  party  who 
wishes  to  send  the  case  to  a  Superior  Court  per 
saltum  {Fry  and  Greaia  r.  Treasure,  2  Moo.  P.  C.  N.  S., 
552).    Or  they  may  be  considered  as  the  vehicle  by 
which  the  case  and  the  patties  to  it  are  brought 
before  the  court :  {Bonwetl  v.  Bishop  of  London,  14 
Moo.  P.  C,  409  ;  Shtppard^,  Phillimore  and  Bennett, 
20  L.  T.  Rep.  N    S.  765 ;  L.  Rep.  2  P.  C.  459.) 
The  Church  Discipline  Act  has  no  provision  as  to 
the  form  of  letters  of  request  (see  Sanders  r.  Head, 
8  Curt.  48).    All  that  is  necessary  is  that  they 
should  present  to  the  court  the  **  subject  of  the 
future    proceedings,   that  which  is  to  form    the 
matter    of    the    charge    to    be    inquired    into." 
iBonweU  y.  Bishop  of  London,  14  Moo.  P.  C,  409.) 
Thirdly,  that  the  articles  cannot  contain  a  charge 
not  in  the  citation  or  decree.   But  here,  as  was  said 
aboTe,  the    charge    was    not   that    of    maintain- 
ing   certain     heresies   in   the   passages  set  out, 
but  of  publishing  certain  works  in  which  heresies 
were   maintained.     The  citation  here  calls  upon 
the    respondent   to   appear    and    answer   certain 
articles   concerning   his    souKs    health    and    the 
lawful  correction  of  his  manners,  &u.,  and  more  espe- 
cially for  having  published  the  said  works,  Ac  The 
respondent,  therefore,  is  not  taken  by  surprise,  for 
the  citation  informed  him  distinctly  of  the  works  on 
which  the  charges  in  the  articles  would  be  founded. 
The  citation  must  describe  sufficiently  the  offence 
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charged  so  as  to  show  that  it  it  a  matter  of  ecclesi- 
astical cognisanoe,  bnt  it  need  not  minotely  spedfy 
all  the  particulars  of  the  offence  which  are  to  be 
charged  in  the  articles :  (Steward  r.  FranetM,  3  Cart. 
2U;    6  Q.  B.  995;    Bogers's   Ecdes.   Lav,   tit. 
*' Process:'*  and  see  also  Reg.  y.    Wilkea,  2  Wils. 
158.)    The  letters  of  request  here  were  inserted 
vtrbaUm  in  the  citation.    But  this  need  not  have 
been  done,  it  being  necessary  onlj  to  refer  to  the 
letters,  so  as  to  show  the  foundation  of  the  juris- 
diction to  issue  the  'citation :  (^Sutuuon  v.  Fhmank, 
L.  Bep.  1  Priv.  Co.  469;  16  L.  T.  Bep.  N.  S.  725.) 
Fourthly,  that  the  passages  set  out  in  the  articles  do 
not  distinctly  show  that  the  respondent  maintained 
the  doctrine  of  the  reception  of  the  Eucharist  by  the 
wicked.    As  to  this  it  is  submitted,  first,  that  this 
doctrine  is  subordinate  to  and  necessarily  included 
in  that  of  the  real  presence,  which  the  respondeat  is 
shown  to  hold  in  the  passages  set  out ;  and  secondly, 
that  the  respondent  has,  inferentially  if  not  ex- 
pressly, approTed  the  doctrine  of  the  reception  by 
the  wicked.     [The  Loud  Chakcbllor  intimated 
thai  hethonght  that  the  doctrines  of  the  real  presence 
and  the  reception  by  the  wicked  must  be  considered 
to  be  distinct  and  separate,  but  asked  what  pas- 
sages of  those  set  out   showed   the   respondent's 
approTal  of  the  latter  doctrine.]    In  article  5  a  pas- 
sage is  given  in  which  the  respondent  refers  to  a 
protest  against  the  Bath  judgment.    He  savs  that 
that  protest  was  signed  *'  by  seyeral  priests  of  deter- 
mined mind,"  and  challenged  a   *'  new  Terdict  for 
the  truth."    Then  there  is  an  innuendo  that  this 
protest  was  one  signed  by  the  respondent  himself. 
The  protest  is  set  out  in  the  article,  and  asserts 
the   doctrine   that   the  wicked    '*eat  and  drink 
the   body  and  blood    of    Christ."     Then    again, 
in  article  6,  there  is  a  reference  by   the  respon- 
dent   to   a   work    by    the    Bey.    £.    B.    Pusey, 
entitled,  "  The  Beal  Presence,  the  Doctrine  of  the 
Englifh  Church,  with  a  Vindication  of  the  Etecep- 
tion  by  the  Wicked,  Ac,"  and  to  the  case  of  Arch- 
deacon Denison  who,  it  is  said,  '*  maintained  certain 
propositions,**  and  thai  the  doctrines  so  maintained 
"  have  been  proyed  orer  and  over  again  to  be  true." 
In  the  innuendo  it  is  stated  that  one  of  the  proposi- 
tions so  maintained  was,  "that  the  body  aud  blood 
of  Christ  are  giren  to  and  receiyed  by  all  who  oome 
to  the  Lord's  Table."    [The  Lord  Chamgbllor.^* 
But  the  respondent  in  both  the  above  passages  is 
referring  to  and  supporting  only  the  doctrine  of  the 
real  presence.  Had  he  singled  out  the  doctrine  of  the 
reception  by  the  wicked,  and  said  that  that  doctrine 
as  expressed  in  the  protest,  or  as  maintained  on  a 
particular  occasion  by  Archdeacon  Denison,  was  true, 
it  would  be  a  different  thing.  It  must  be  remembered 
that  this  is  a  criminal  proceeding,  and  the  articles 
of  charge  should  state  distinctly  the  opinions  com* 
plained  of,  and  set  forth  thepassages  containing  those 
opinions  as  laid  down  in  IViiUanu  y.  Bukop  o/Salis- 
6«fy,  9  L.  T.  Bep.  N.  8. 790 ;  2  Moo.  P.  C,  N.  S.,  428.] 
It  is  submitted  that  the  articles  held  are  suflbsiently 
speciflc  on  the  authority  of    Hogdmm  y.  Oakel^^ 
1  Bob.  822,  where  it  was  held  that  where  the  defen- 
dant was  charged  with  maintaining  "all  Boman 
doctrine,"  it  was  not  necessary  to  specify  in  the 
articles  any  doctrine  in  particular.     8o  here  we 
contended  that  in  the  above  passages  and  in  the 
articles  founded  on  them,  the  respondent  is  charged 
with  maintaining  all  the  doctrines  supported  by  the 
protest,  or  by  Archdeacon  Deniioa  ia  his  defence 
referred  to.    [The  Lord  Chanosllor. — But  the 
protest  was  published  many  years  ago.    Caa  it  be 
introduoHi  into  the  present  proceeding  ?]    We  con- 
tend that  it  can.    The  respondent  in  his  book  refers 
to  certain  works  with  approval  of  the  doctrine  con- 
tained in  them.    We  may  refer  to  those  works  to 
explain  the  doctrines  supported  by  the  respondent^ 
and  to  show  that  he  has  adopted  the  doctrines 


maintained  by  other  persons.    Oa  this  point  refer- 
ence was  made  to 

Bex  V.  Slaney,  5  C.  4b  P.  213 ; 

Thorn/on  V.  S^fc^n,  2  M.  &  B.  45 ; 
and  to  the  judgmeot  of  the  Queeo's  Bench  (^ April 
26,  1869)  refusing  an  application  to  the  preeent 
appellant  for  a  mandamus  to  compel  the  Bishop  of 
London  to  issue  a  commission  under  the  Chnicb 
Discipline  Act,  to  inquire  into  the  doctrines  pro- 
pounded by  the  respondent  in  a  work  entitled  **  An 
Examination  of  Aichdeacon  Denison's  Propoaitions 
of  Faith  in  the  Doctrine  of  the  Holy  Euchsriai." 
(Special  report,  edited  by  B.  Shaw,  M.A^  publiahed 
by  Seeley  and  Co.  1869.) 

No  one  appeared  for  the  respondent. 

Judgment  was  delivered  by  the  Lord  Chaxcsi«i<ob. 
— ^The  appeal  presented  to  the  committee  upon  this 
occasion  is  an  appeal  from  a  decision  of  the  judge 
of  the  Court  of  Arches,  by  which  he  has  directed 
certain  articles  that  have  been  brought  agaiost  the 
Bev.  William  James  Early  Bennett  to  be  reformed 
**  by  omitting  all  such  parts  thereof  as  charige  tlie 
respondent  in  the  appeal  with  contravening  the  29th 
Article  of  Beligion,  entitled  *Of  the  Wicked  which 
eat  not  the  Body  of  Christ  in  the  use  of  the  X^ord's 
Supper ;' "  and  the  learned  judge  came  to  that  con- 
clusion upon  two  distinct  grounds,  both  of  which 
have  been  argued  before  us.    We  have  not  had  the 
advantage  of  hearing  counsel  on  the  other  side,  in 
consequence  of  Mr.  Bennett  not  appearing  an  the 
course  of  these  proceedings ;  but,  having  heard  the 
case  very  ably  and  fully  argued  by  Mr.  StepbenSy 
we  feel  ourselves  in  a  condition  to  pronounce  the 
conclusion  at  which  we  have  now  arrived,  namely,  that 
the  learned  judge's  decision  is  correct, — slthousht 
as  there  are  two  grounds  upon  which  that  decision 
was  rested,  we  feel  it  necessary  to  explain  upoa 
which  of  those  two  grounds  we  think  it  right  to 
agree  with  him  in  his  oonciusion.    Their  Lordships 
cannot  concur  in  the  view  which  he  appears  to  have 
taken  as  the  first  ground  upon  which  he  rested  his 
decision,  but  they  think  that  the  second  groand 
which  he  took,  and  which  goes  more  to  the  merits 
and  substance  of  the  case,  is  a  substantial  gioand, 
and  one  upon  which  the  decree  may  ireLi  be,  and 
ought  to  be,  supported.    He  states  the  first  of  his 
two  grounds,  thus:    "On  the  grounds,  therefore^ 
that  this  particular  charge  of  heresy  was  not  pre- 
ferred before  the  commissioners,  on  whose  report 
the  subsequent  proceedings  are  founded,  and  that  it 
was  not  mentioned  in  the  letters  of  reqaest,  or  in 
the  decree  or  citation,  I  should,  having  regard  to  the 
law  and  practice  of  this  oourt  and  the  authorities  to 
which  I  have  adverted,   be  of  opinion  that   the 
articles  must  be  reformed   by  striking  out  the  por- 
tions  which    relate  to   it"     The  reason  for   his 
arriving  at  that  conclusion  appears  to  be  this.    Mr. 
Bennett    had    published    a   certain    number    of 
pamphlets  or  works,  and  the  first  step  taken  under 
the  statute  was  that  of  issuing  a  commission  to 
inquire  whether  or  not  proceedings  should  be  had 
against  him,  on  account  of  positions  maintained  in 
those  publications,  this  commission  being  issued  by 
the  bishop  pursuant  to  Uie  statute.    What  the  com- 
mission were  directed  to  inquire  into  was  this :  they 
were  to  make  inquiry  as  to  the  grouads  of  a  cer- 
tain charge  made  by  the  promoter  of  this  proceed- 
ing, Mr.  Sheppard,  against  Mr.  Bennett,  the  charge 
being  that  he  (Mr.  Bennett)  *"  had,  within  the  dio- 
cese of  London,  committed  an  o£fenoe  against  the 
laws  ecclesiastical  of  this  realm,  by  having  caused 
to  be  printed  and  published  within  the  said  dkwese 
certain  works,  in  which  he  advisedly  maintains  or 
affirms   doctrine   contrary   or   repugnant   to   the 
articles  and  formularies  of  the  United  Church  of 
En^nd  and  Ireland,  the  said  works  being  entitled 
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respectiTely  **— and  then  the  titles  are  set  out ;  after 
vhich  are  these  words,  <*  and  containing  the  follow- 
ing among  other  statements,  in  respect  of  which  the 
•aid  charge  has  been  made,  that  is  to  say ;"  and  then 
the  oonmiission  proceeds  to  set  forth  a  number  of 
psssages   selected   from   those   Tarious    writiogs, 
all    following     this     heading,    "containing    the 
following   among   other  statements."     Upon   the 
finding    of    the    commission     that    there    was 
groand  for  further  proceedings,  letters  of  request 
were  forwarded  bj  the  bishop  to  the  archbishop, 
requesting  that  a  citation  or  decree  should  be  issued 
under  the  seal  of  the  Court  of  Arches,  citing  Mr. 
Bennett  ''to  appear  at  a  certain  time  and  place 
therein  to  be  spedfled,  and  answer  to  certain  articles, 
heads,  positions,  or  interrogatories  touching   and 
concerning  his  soul's  health,  and  the  lawful  correc- 
tion and  reformation  of  his  manners  and  excesses, 
and  more  especially  for  having  offended  against  the 
laws  ecclesiastical,  by  baring,  within  two  years  last 
past,  caused  to  be  printed  and  published,  within  the 
diocese  of  London,  certain  works,  in  which  he  ad- 
Tisedly  maintains  or  affirms  doctrine  directly  con- 
trarr  or  repugnant  to  the  articles  and  formularies 
of  tiie  United  Church  of  England  and  Ireland,  the 
said  works  being  entitled  respectiTely ; "  and  then 
all  the  titles  are  given,  and  only  the  titles  of  these 
works ;  and  then  the  letters  state  that  the  articles 
are  « to  be  administered  to  him,  the  said  William 
James  Early  Bennett,  at  the  voluntary  promotion  of 
the  said  Thomas  Byard  Sheppard  ;**  and  the  arch- 
bishop is  required  finally  "  to  hear  and  determine 
the  said  cause  according  to  the  law  and  practice  of 
the  oourc"    Upon  that  there  follows  the  decree  or 
citation,  which,  reciting  Ae  commission  and  reciting 
the  letters  of  request,  proceeds  to  cite  the  respon- 
dent in  the  following  manner,  namely,  that  he  is  to 
answer  the  charge,  the  charge  being  that  he  has 
committed  an  offence  by  publishing  these  works,  the 
titles  of  which  are  again  set  forth ;  and  then  in  the 
decree  or  citation  are  also  added  these  words,  **  con- 
taining the  following  among  other  statements,  in 
respect  of  which  the  said  charge  has  been  made, 
that  is  to  say,"  then  giving  the  whole  of  the  various 
passages  which  were  cited  from  the  books  in  the 
original  proceedings  before  the  commission.    Now, 
to  proceed  by  steps  in  this  matter :  with  reference 
to  the  commiwion,  their  Lordships  do  not  think  it 
necessary  to  dwell  at  any  length  upon  the  proceed- 
ing as  set  forth  in  the  commission,  for  thi^  simple 
reason,  the  commission  is  merely  a  preparatory  step 
taken  by  those  whom  the  bishop  is,  if  he  think  fit, 
to  call  together  to  consult  and  advise  with  him  as  to 
whether  or  not  a  sufficient  pritnd  facie  case  is  made 
out,  so  as  to  render  it  desirable  and  fitting  that  he 
should  have  the  case  further  inquired  into  before  a 
regular  tribunal ;  and  when  the  commission  sitting 
for  that  imrpose  have  once  found,  as  this  commis- 
sion did  find,  that  there  is  reason  fer  proceeding, 
they  have  performed  their  duty,  and,  after  that  duty 
is  performed,  the  bishop,  acting  upon  their  sugges- 
tion and  advice,  proceeds  by  letters  of  request  to 
confer  jurisdiction  upon  the  Superior  Court  to  deter- 
mine the  matter,  not  by  way  of  appeal,  but  in  the 
first  instance,  which  he  by  the  statute  is  authorised 
to  do.    When,  therefore,  that  step  has  been  once 
passed,  it  seems  to  their  Lordships  unnecessary  to 
consider  any  further  what  was  or  waa  not  before  the 
commission,  although  in  this  case  nothing  will  be 
found  to  depend  upon  it,  because  the  subsequent 
proceedings  seem  to  have  taken  their  regular  course. 
But  there  may  be  other  cases  in  which  such  circum- 
stances will  not  occur ;  therefore,  it  is  desirable  that 
one  should  at  once  state  what  appear  to  their  Lord- 
ships to  be  the  proper  function  and  course  of  pro- 
ceeding of  the  commission,  namely,  simply  advising 
he  bishop  on  the  matters  which  are  alleged  before 
im,  lei^i  i^    the  bishop  to  take  his  own  course  after 


that  has  been  done,  and  to  bring  the  matter  in  such 
form  as  he  thinks  fit  by  letters  of  request  before 
the  higher  court.    The  bishop  then,  by  the  letters 
of  request,  founds  jurisdiction  in  the  higher  court, 
which  could  not  proceed,  except  upon  such  letters 
of  request,  until  the  bishop  hsd  heard  and  disposed 
of  it  in  his  own  court ;  and,  having  so  founded  the 
jurisdiction,  the  letters  also  set  forth  that  upon 
which  he  desires  citation  to  be  issued  to  the  clerk 
who  is  alleged  to  have  offended.    In  this  citation 
their  Lordships  are  quite  clear  that  all  that  is  neces- 
sary to  be  done  is  to  state  generically  the  offence 
with  which  the  clerk  is  chargied.    He  must  be  told 
undoubtedly  what  charge  it  is  that  is  brought  against 
him.    But  that  may  be  done  in  terms  reasonably  pre- 
cise without  going  into  any  minute  degree  of  detail- 
so  that,  in  short,  he  should  not  be  tried  on  a  charge 
of  heresy,  when  perhaps  it  may  be  some  other 
charge  which  is  to  be  alleged  in  the  articles.  He  must 
have  the  offence  genericfdly  stated  in  such  terms  as 
to  lead  him  to  know  what  the  matter  is  which  he  is 
called  upon  to  answer,  but  the  detail  of  that  charge 
will  be  made  in  the  articles  to  be  exhibited,  for  the 
purpose  of  ^ving  him  full  information.    He  is  ex- 
pressly told  m  the  citation  that  articles  will  be  ex- 
hibited against  him.    To  those  articles  he  will  be 
called  upon  to  put  in  his  answer ;  and,  as  regards 
the  charge  itself,  it  is  not  necessary  that  it  should 
enter  into  the  minute  details  and  particulars  which 
it  is  essential  that  the  articles  afterwards  should 
dwell  upon     Therefore,  in   this  case  the  citation 
seems  to  have  been  quite  sufficient  for  the  purpose 
for  which  it  was  issued,  namely  telling  Mr.  Bennett 
that  he  was  charged  with  having,  in  certain  publi- 
cations of  his  which  were  enumerated,  offended  by 
setting  forth  doctrine  which  was  contrary  to  the 
doctrines  held  by  the  Church  of  England ;  and  it 
proceeded  in  a  manner  which  it  is  not  at  all  neoes*. 
sary,  as  it  appears  to  their  Lordships,  that  it  should 
do,  to  set  forth  fully  certain  passages  from  those 
works  which  he  is  so  alleged  to  have  pablished. 
But  their  Lordships  do  not  agree  with  the  learned 
judge  that  those  passages  are  to  be  taken  as  forming 
part  of  what  is  technically  called  the  **  prastertim,''* 
or  the  special    subject-matter  with  wmch    he  is 
charged.    The  special  subject-matter  with  which 
he  is  charged  is  quite  sufficiently  set  forth  for  the 
purpose  for  which  the  citation  is  issued,  as  '*  the 
having  published  these  books,"  in  which  are  con- 
tained the  passages  that  are  alleged  afterwards  in 
the  articles  to  constitute  the  offence.    The  passages 
or  extracts  are  set  forth  in  a  manner  which  no 
doubt  left  him  no  reason  to  complain,  because  they 
do  state  very  specially  and  particularly  (more  so, 
their  Lordships  think,  than  is  absolutely  necessary) 
the  particular  heads  under  which  he  was  supposed 
to  have  offended.    That  might  have  been  left  to  the 
articles.    They  were,  however,   set  forth   in    the 
original  citation.    Without  them  he  would  have  do 
reason  to  complain   whatever,  because  he  would 
know  for  what  purpose  he  had  been  cited  before  the 
court,  and   he    would  know  in  what    books  the 
charges  would  be  found.    He  would  also  know  that 
in  due  course  of  time  articles  would  be  exhibited, 
bringing  before  him  specifically  the  nature  of  those 
charges.    So  far,  therefore,  we  should  have  thought 
there  would  be  no  ground  for  saying  that  the  pro- 
rooter    should    not  be  at  liberty  to  introduce  a 
charge  against  Mr.  Bennett  of  impugning  the  29th 
Article,  by  setting  forth  that  the  wicked  partake  of 
the  Lord's  body  and  blood  in  receiving  the  Holy  Com- 
munion, if  it  had  been  only  on  this  ground  that  the 
passages  from  the  publications  supposed  to  contain 
that  opinion  had  not  been  set  forth  in  the  citation, 
provided  the  passages  were  to  be  found  in  the  books, 
and  were  afterwards  minutely  and  specifically  to 
be  set  forth  in  the  articles  which  the  respondent 
would  have,  ultimately,  to  answer.    The  sole  point 
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remaining,  theretore,  ifl  to  see  whether  or  not  the 
articles,  as  set  forth,  are  supported  by  passages 
from  the  works  in  question,  the  publishing  of  wUch 
is  charged  as  an  offence.  Now  that,  no  doubt,  is 
a  more  grave  and  important  part  of  the  case,  and 
upon  this,  which  is  the  second  ground  of  objection 
to  the  articles  which  the  learned  judge  has  directed 
to  be  reformed,  their  Lordships  have  come  to  the 
conclusion,  that  they  ought  to  agree  with  him  in 
his  decision.  He  says  this, — **  Assuming,  however, 
for  the  sake  of  argument,  that  these  objections  do 
not  apply  to  the  present  case,  there  remains  one  of 
even  a  graver  character  to  be  stated.  This  is  a 
highly  penal  proceeding  against  the  defendant.  It 
is  a  criminal  suit  for  the  promulgation  of  heresy. 
The  particular  charge  is  not  on  account  of  a  heresy 
distinctly  stated  or  uttered  in  any  sermon,  or  public 
act  of  preaching,  or  statement  connected  with  the 
discharge  of  his  duties  as  incumbent  of  the  parish 
committed  to  his  charge.  It  is  a  heresy  alleged  to 
be  oontldned  in  an  essay  or  review  upon  ecclesiasti- 
cal events  in  the  church  since  the  year  1883.  It  is 
to  be  extracted  from  what  purports  to  be  an  his- 
torical statement  of  a  trial  against  another  clergy- 
man as  long  ago  as  the  year  1856.  The  author 
narrates  that  Archdeacon  Denison  was  condemned 
by  the  then  Archbishop  of  Canterbury,  for  teaching 
the  doctrine  of  the  real  presence  (not  a  quite  accu- 
rate statement,  I  may  observe  in  passing),  that 
the  sentence  was  reversed,  that  a  protest 
against  the  archbishop's  sentence  was  signed 
by  seventeen  priests;  of  these  the  defendant 
is  said,  to  be  one.  It  is  contended,  that  by  this 
reference  to  the  protest,  which  is  in  a  work 
not  mentioned  in  ue  citation,  the  defendant  has 
made  himself  responsible  in  this  suit,  be  it  ob- 
served, for  what  is  contained  in  that  protest.** 
Now,  without  adopting  every  word  of  what  is  said 
by  the  learned  judge  in  his  reasoning  upon  the  sub- 
ject, in  principle  it  appears  to  their  Lordships  to 
be  correct  to  say,  that  the  promoter  must  find  in 
the  first  instance,  as  the  foundation  of  the  articles 
alleging  that  erroneous  doctrine  has  been  promul- 
gate something  contained  in  the  publication  which 
he  alleges  the  accused  to  have  issued  forth,  some- 
thing which  lays  the  ground  of  the  special  charge 
whidi  he  puts  forth  in  his  articles ;  and  upon  that 
part  of  the  case  it  mav  be  well  to  refer  to  what  has 
been  said  by  the  Lord  Chancellor  in  delivering  the 
opinion  of  the  Judicial  Committee  in  the  case  of 
the  "  Essays  and  Reviews,"  the  case  of  the  Bishop 
qf  SaUabury  v.  WilUamSy  and  the  mode  in  which  be 
puts  the  necessity  of  stating,  in  the  articles  of 
charge,  the  passages  upon  which  the  promoter 
intends  to  rely  as  justifying  the  articles.  I  am 
citing  from  2  Moo.  Bep.  N.  S.  423 ;  9  L.  T.  Rep. 
N.S.  790 :  "  These  prosecutions  are  in  the  nature  of 
criminal  proceedings,  and  it  is  necessary  that  there 
should  be  precision  and  distinctness  in  the  accusa- 
tion. The  articles  of  charge  must  distinctly  state 
the  opinions  which  the  clerk  has  advisedly  main- 
tained and  set  forth,  the  passages  in  which  those 
opinions  are  stated ;  and,  further,  the  articles  must 
specify  the  doctrines  of  the  Church  which  such 
opinions  or  teaching  of  the  clerk  are  alleged  to  con- 
travene, and  the  particular  articles  of  religion,  or 
portions  of  the  formularies  which  contain  such 
doctrines.  The  accuser  is,  for  the  purpose  of  the 
charge,  confined  to  the  passages  which  are  included 
and  set  out  in  the  articles  as  the  matter  of  the 
accusation;  but  it  is  competent  to  the  accused 
party  to  explain  from  the  rest  of  his  works,  the 
sense  or  meaning  of  any  passage  or  word  that  is 
challenged  by  the  accuser/'  Then  what  has  to  be 
done  is  this  .-  th^re  must  be  set  forth  in  the  articles, 
as  is  set  forth  htre  in  the  12 tb,  in  the  18th,  and  the 
25th  articles,  what  it  is  that  i9  charged  against  tbe 
clerk,  and  what  is  the  Article  of  Religion  or  portion 


of  the  formularies  of  the  Church  containing  doc- 
trine, which  the  clerk  is  alleged  to  have  impugned. 
Well,  that  has  been  complied  with  properly  in  these 
articles  so  far,  by  stating  that  be  has  impugned 
the  doctrine   contained  in    the    29th  Article   of 
our  Thirty-nine  Articles,  and  that  he  has  impugned 
it,  because  he  has  stated  that  the  wicked  receive 
the  body  and  blood  of  our  Lord  in  the  Hol^  Com- 
munion.   So  far  the  articles  perform  their  duty, 
but  then  we  have  to  see  whether  there  are  specified 
the  passages  in  which  he,  the  clerk,  is  alleged  to 
have  stated  an  opinion  controverting  that  article. 
Feeling  that  to  be  required,  tbe  promoters  refer,  in 
the  12th  article,  to  the  5th   previous  article,  as 
setting  for^  the  passages ;  in  the  18th  article  they 
refer  to  the  6th  article,  and  in  the  25th  article  they 
refer  to  the  7th  previous  article.    To  the  5th,  6th, 
and  7th  articles,  therefore,  we  must  look  to  see  what 
are  the  passages  in  the  writings  of  Mr.  Bennett  in 
which  the  erroneous  doctarineis  said  to  be  contained. 
The  only  passage  which  has  been  pointed  out  to 
their  Lordships'  attention  in  the  5th  article  is  this : 
it  is  a  very  long  article,  and  there  are  nunieroos 
passages  cited  in  it,  but  the  only  passage  bearing 
upon  tiiis  point,  that  is  cited,  is  the  following: 
Having  spoken  a  good  deal  about  the  real  presence 
in  the  previous  part,  Mr.  Bennett  proceeds  to  say : 
*' Among  others.  Archdeacon  Denison  taught  the 
doctrine  of  the  real  presence  to  his  candidates  for 
ordination ;  and  thence  arose  the  extraordinary  trial 
of  the  faith  which  terminated  in  an  ignominious 
conclusion  at  Bath."    We  observe,  therefore,  that 
be  refers  entirely  to  Archdeacon  Denison's  teaching 
the  doctrine  of  the  real  presence,  a  doctrine  of  an 
entirely  different  character — whatever  be  the  view 
of  any  persons  with  reference  to  its  being  a  correct 
or  incorrect  doctrine — from  that  doctrine  which  is 
struck  at  by  the  29th  of  the  Thirty-nine  Articles^  as 
is  evidenced  (a  fact,  as  we  have  already  pointed  oat 
during  the  argument)  by  the  very  tramers  of  the 
articles  themselves.    The  one  doctrine  may  be  held, 
as  the  learned  judge  in  the  court  below  says,  without 
the  other  doctrine  being  held  by  the  same  person 
who  holds  the  first.    Therefore,  we  find  nothing 
relating  to  the  29th  Article.     Then,  having    thus 
referred    to   what    Archdeacon    Denison    taoffht 
as    to    the   doctrine   of   the   real    presence,     Mr. 
Bennett  proceeds  to  say  : — "The  doctrine  ^which, 
of  course,  is    the  same  doctrine)  was  condemned 
by   the  Archbishop    sf   Canterbury    in   bis    own 
person,    but    the   judgment   was   resisted.      The 
Church  was  harassed  by  an  unworthy  and  undigni- 
fied contest,  which  ended  in  nothing,  while  several 
priests  of   determined  mind  entered  their  solemn 
protest "  (and  then,  by  innuendo,  the  f  ramer  of  tbe 
article  says :    "  tiiereby  meaning  and  intending  a 
certain  protest  signed  by,  amongst  others,  you,  the 
said  William  James  Eaiiy  Bennett,  and  which  pro- 
test is  hereinafter,   in    this  article,  set  forth")— 
«« against  the  whole  proceeding  of  the  archbishop^ 
reiterating  the  doctrine  and  challenging  a  new  ver- 
dict for  the  truth.      This  protest  was  signed  by 
seventeen  priests,  two  of  whom  were  Dr.  Pusey  and 
Mr.  KeUe,  and  appealed  in  *  ihe  first  instance,  to  a 
free  and  lawful  synod  of  the  bishops  of  the  pro- 
vince of  Canterbury,  and  then,  if  need  be,  to  a  free 
and  lawful  synod  of  all  the  Churches  of  our  com- 
munion, when  such,  by  God's  mercy,  may  be  had.' 
After  ^is,  nothing  further  was  heard  of  the  sUly 
trial  of  DiuJi€r  v.  Deniaon.    It  died  a  natural  death. 
But  what  became  of  the  doctrine  ?  " — the  doctrine, 
clearly  the  doctrine  of  the  real  presence.     **  From 
1853,  when  it  passed  the  judgment  of  tbe  heads  of 
Houses  in  Oxtord,  to  1867,  when  at  length  no  one 
is  inclined  to  resist  it,  it  has  grown  and  multiplied 
with  wonderful  rapidity,  according  to  the  saying. 
Magna  cs<  Veritas  et  pTwiaUbiL     In  1857,  he  whom 
oow  it  has  pleased  God  to  take  to  his  rest,  the 
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saintly  John  Keble,  set  forth  the  seal  and  conclusion 
of  the  whole,  in  his  own  beautiful  and  loving  way, 
in  a  work  entitled  *  Eucharistic  Adoration.*    From 
that  moment  the  whole  question  has  been  suffered 
to  adyanoe  in  peace."      In  those  words  it  is  impos- 
sible to  find  a  sint^le  sentence  affecting  the  29th 
Article.    As  their  Lordships  have  stated  before,  the 
doctrine  of  the  real  presence  is  not  a  doctrine  in 
contrarentlon  of  that  Article,  whether  it  be  a  doc- 
trine in  contraTention  of  any  other  or  not.    Then 
the  only  way  in  which  it  is  sought  to  make  out  that 
the  doctrine  of  the  29th  Article  has  been  contra- 
rened  by  inference  by  Mr.  Bennett  is  this, — the 
promoter  says  there  is  a  reference  to  the  protest 
against  the  ArchbiBhop  of  Canterbury's  judgment  in 
Ditcher  ▼.  Denison.    He  says,  further,  "  That  pro- 
test was  signed  byyou,  the  accused,  Mr.  Bennett ;  '* 
and,  therefore,  "  You  hare  so  referred  to  this  pro- 
test as  to  justify  us  in  saying,  that  you  have,  within 
two  years,  committed  the  offence  of  impugning  the 
29th  Article."     The  protest  itself  was  signed  far 
more  than  two  years  ago,  and  it  appears  to  me, 
therefore,  I  confess,  that  it  is  exactly  the  same 
whether  the  protest  was  signed  by  Mr.  Bennett 
himself  or  by  any  other  person,  and  that,the  protest  is 
in  exactly  the  same  position  as  the  book  published 
by  Mr  Keble,  or  any  other  work  that  has  been  re- 
ferred to  by  Mr.  Bennett  in  his  own  publications. 
Tou  cannot  rtly  upon  the  protest  itself  as  being 
that  on  which  you  can  found  a  groun^for  charging 
Mr.  Bennett^  because,    of   course,  he  cannot   be 
charged  upon  that  which  he  signed  so  many  years 
ago ;  but  you  must  find  a  recognition  of  that  pro- 
test,— ^uot  merely  a  reference  to  it,  but  a  recognition 
of  that  protest,  and  an  adoption  of  it  in  toto^  or  an 
adoption  of  it  so  far  as  it  specially  teaches  any 
erroneous  doctrine.     Of  course,  if  Air.  Bennett  had 
set  out  the  protest,  and  said,  **  To  this,  and  erery 
word  of  it,  I  agree,"  or  if  he  had  set  out  the  par- 
ticular port  of  the  protest  which  on  reading  it,  you 
would  say  does  deal  in  a  manner  apparently,  at  all 
events,  inconsistent  with  the  29th  Article,  and  said, 
^'As  to  this  portion  I  agree,**  or  eren,  possibly, 
if  he  had  said  (I  do  not  wish  to  say  more,  as 
we  are  upon  a  hypothetical  case),  '^There  is  nothing 
in  this  protest  from  beginning  to  end,  which  I  signed 
many  years  ago,  from  which  I  see  any  reason  to 
depart ; "  any  such  mode  of  reference  as  that  might 
haTe  raised  a  yery  different  question,  but  the  only 
reference  we  find  to  the  protest  is  a  qualified  one,  a 
reference  entirely  dealing  with  the  doctrine  of  the 
real  presence ;  and  it  is  impossible,  as  it  seems  to 
their  Lordships,  to  say  that,  upon,  that  ground,  the 
promoter  is  entitled  to  import  into  tlUs  charge  a 
passage  which  is  not  to  be  found  in  any  one  of  the 
books  which  Mr.  Bennett  has  published,  but  in  a 
document  of  a  totally  different  character,  one  pro- 
ceeding   from   sixteen  other  persons  (it   is   said 
to  haye   proceeded   from    him   too)    and    which 
contains  a  yariety  of  statements   one  of  which 
is  selected  to  fix   a   charge  upon   Mr.   Bennett, 
but  as  to  which    Mr.   Bennett  himself  is  totally 
silent  in  the  books  before  the  court.    It  appears  to 
us,  therefore,  as  far  the  12th  article  is  concerned, 
which  is  founded  solely  Upon  this  6th  article,  that  it 
does  not  conform  to  the  rule  laid  down  in  the  Essays 
and  Beyiews  case,  namdy,  of  specifying  the  pas- 
sages in  which  the  clerk  is  said  to  have  offended  in 
soch  a  manner  as  to  bring  him  within  the  cogni- 
zance of  the  court  at  the  present  period,  namely,  a 
passage  or  passages  written  and  published  by  the 
clerk  in  those  books  which  he  is  alleged  to  have 
written  and  published  within  the  last  two  years. 
We  must  now  go  to  the  6th  article,  upon  which 
the  18^  article  is  founded.    In  that  6th  article 
there  is  a  somewhat  nearer  approach  to  a  recogni- 
tion, but  still  yery    far   from    being   an    actual 
adoption — a  somewhat  nearer  approach,  say,  to  a 


recognition  of  the  alleged  erroneous  doctrine  by 
Mr.  Bennett,  in  consequence' of  the  peculiar  word- 
ing of  his  reference  to  a  work  published,  not  by 
himself,  but  by  Dr.  Pusey,  some  considerable  time 
since.  The  passage  runs  thus  :  **  Then  followed,  in 
1855,  your  yolumioous  work."  Then  the  framer  of 
the  article  says,  "  meaning  thereby  the  work  of  the 
Kev.  E.  B.  Fusey,  entitled,  *  The  Poctrine  of  the 
Real  Presence  as  contained  in  the  Fathers  from  the 
death  of  S.  John  the  Evangelist  to  the  Fourth 
General  c;nuncU  yindicated,  in  Notes  on  a  Sermon, 
"The  Presence  of  Christ  in  the  Holy  Eucharist," 
preached  A.D.  1853  before  the  University  of 
Oxford.* "  And  Mr.  Bennett  goes  on,  "  being  prin- 
cipally a  catena  of  the  Fathers,  to  prove  the 
catholicity  of  the  doctrine  which  you  adyocated. 
And  then  followed  again,  in  1857,  in  order  to  bring 
the  doctrine  fully  home,  and  apply  it  to  the  English 
Church,  another  volume,  concerning  which  there 
could  be  no  mistake,  for  it  bore  this  remarkable 
title,  <  The  Real  Presence  of  the  Body  and  Blood  of 
Our  Lord  Jesus  Christ  the  Doctrine  of  the  Englidi 
Church,  with  a  Vindication  of  the  Reception  by 
the  Wicked,  and  of  the  Adoration  of  Our  Lord 
Jesus  Christ  truly  Present.*  And  then  followed 
upon  this  the  work  of  our  most  dearly  lamented 
friend  John  Keble,  entitled,  '  Eucharistical  Adora- 
tion,' in  which  is  clearly  sot  forth  that  yery 
worship  which  we  are  now  endeayouring  to  follow, 
that  yery  adoration  which  we  now  teach  our  people 
to  use  as  due  and  right  to  give  to  the  '  Presence  of 
our  blessed  Liord  upon  our  altars.'  *'  The  first  re- 
mark to  be  made  upon  that  quotation  is  this,  that 
it  is  quite  clear  that  Mr.  Bennett  is  not  adverting  to 
the  doctrine  of  the  reception  by  the  wicked,  because 
if  that  had  been  so,  and  if  he  was  referring  to  Dr. 
Pusejr's  pamphlet  as  indicating  the  truth  of  that 
peculiar  error  (if  such  it  be),  then  the  promoter 
would  have  found  the  passage  in  Mr.  Bennett*s  own 
work.  He  would  haye  set  for'-h  the  passage  in 
which  Mr.  Bennett,  speaking  of  that  doctrine,  cites 
Dr.  Pusey  with  approbation  as  supporting  him  in 
that  view.  What  is  quite  clear  from  the  ending  of 
the  passage  is  this,  that  he  is  here  supporting  the 
doctrine  of  the  adoration  and  the  doctrine  of  the 
real  presence.  Those  are  subjects  on  which  haye 
been  framed  other  articles,  as  to  which  he  is  called 
upon  by  the  learned  judge  in  the  court  below  to 
answer.  The  articles  exist  upon  both  those  heads, 
and  those  articles  he  will  have  to  answer.  Dealing 
with  that,  he  says  in  effect  that  the  catholicity  of 
the  doctrine  adyocated  by  Dr.  Pusey  has  been  fully 
brought  home  to  the  English  Church.  Then  ho 
gives  the  title  of  the  work,  whi^h  inyolyes  three 
subjects,  the  real  presence,  the  reception  by  the 
wicked,  and  the  adoration  of  our  Lord  as  being 
present.  These  are  all  totally  distinct  heads  of 
doctrine.  Then  he  says,  to  show  to  which  he  is  re- 
ferring, '*  And  then  followed  upon  this  the  work  of 
our  most  dearly  lamented  friend  John  Keble,  en- 
titled *  Eucharistical  Adoration,'  in  which  is  clearly 
set  forth  that  yery  worship  which  we  are  now 
endeayouring  to  follow,  that  very  adoration  which 
we  now  teach  our  people  to  use,"  and  so  on. 
It  is  clear,  therefore,  what  are  the  particular 
points,  as  clear  as  the  previous  case  to  which  he  is 
I  calling  attention,  namely,  the  real  presence  and 
the  adoration;  and  it  is  too  much  to  say  that, 
because  a  title  embodies  three  subjects,  and  the 
respondent  speaks  approyingly  of  the  work,  and 
speaks  of  it  as  establishing  the  doctrine  as  to  two  of 
those  subjects,  therefore  he  is  to  be  held  as  haying 
expressed  approbation  as  to  the  third  doctrine  con- 
tained in  the  title  page.  AlUiough  he  intimates 
that  he  is  glad  to  receive  the  book,  because  there 
can  be  no  mistake  on  the  particular  points  which  he 
wishes  to  hold  forth  to  the  public  as  being  the  right 
and  proper  doctrine,  there  is  no  ground  for  coming 
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to  the  conclusion  that^  becaose  he  thus  approves,  as 
he  does  clearly  approve,  of  the  work  as  supporting 
these  two  doctrines,  therefore  ex  neceteiiaU  he  must 
be  held  to  approve  of  the  third  doctrine,  and  that, 
consequently,  such  work  of  I>r.  Fusey  is  to  be 
held  forth  as  a  ground  for  supporting  the  18Ui 
article.  In  other  words,  it  would  be  to  make  him 
answerable  for  Dr.  Fusey's  doctrine  without  his 
having  distinctly  and  avowedly  in  words  adopted  it. 
In  the  7th  article,  which  is  referred  to  in  the  25th, 
and,  indeed,  both  in  the  6th  and  7th  articles,  there 
is  another  passage,  on  which  it  is  alleged  that  the 
learned  judge  in  the  court  below  ought  to  have 
admitted  the  35th  article.  I  am  reading  from  the 
6th  article,  where  the  words  are :  "  That  the  said 
propositions  so  hereinbefore  in  this  article  referred 
to  as  having  been  maintained  by  the  said  Arch- 
deacon Denison  are  certain  propositions  maintained 
by  him  in  certain  works  or  writings  for  which  he 
was  cited  to  appear  before  the  then  Archbishop  of 
Canterbury,  under  8  &  4  Vict.  c.  86,  at  a  court  held 
by  his  grace  in  the  dty  of  Bath,  in  the  year  1856, 
and  are  as  follows : — <  1.  That  the  body  and  blood 
of  Christ  are  really  present  in  the  consecrated  bread 
and  wine.  2.  That  the  body  and  blood  of  Christ 
are  really  present  in  the  consecrated  bread  and 
wine  after  a  manner  not  material,  or,  as  it  is  said, 
"  corporal,"  but  immaterial  and  spiritual.  8.  That 
the  body  and  blood  of  Christ  being  really  present 
after  an  immaterial  and  spiritual  manner  in  the 
consecrated  bread  and  wine  are  therein  and  thereby 
given  to  all,  and  are  received  by  all  who  come  to 
the  Lord's  table.'"  Now,  Mr.  Bennett  has  not 
given  his  explicit  approbation  to  those  three  pro- 
positions whi.h  are  cited  by  the  pleader,  and  only 
cited  by  the  pleader^  as  being  the  propositions 
which  were  in  question  in  Archdeacon  Denison'scase : 
but  all  he  has  said  is  this  :  "  We  have  the  celebrated 
l^gal  case  of  Archdeacon  Denison.  Archdeacon 
Denison  maintained,  in  various  propositions,  the 
real  objective  presence  of  our  blessed  Lord  in  the 
Euchanst  His  doctrine  was  impugned,  and  he  was 
cited  before  the  Church  courts.  The  Archbishop  of 
Canterbury,  inpropridpersondj  came  to  Bath  to  try 
the  question  It  broke  down."  There,  again,  he  is 
only  saying  exactly  what  he  said  before.  He  says 
that  the  archdeacon  maintained  the  doctrine  of  the 
real  presence,  and  the  pleader  puts  it  thus: 
"Besides  that,  there  were  several  other  doctrines, 
and  because  there  were  I  have  a  right  to  hold  Mr. 
B^nnett  answerable  as  having  set  forth  now  within 
these  two  years  passages  in  which  he  impugns  the 
^th  Article  of  the  Church  of  England."  The  25th 
article,  which  refers  to  the  7th,  is  in  the  same  words 
as  the  IStb,  and  subject  to  exactly  the  same 
remarks.  It  refers  to  the  7th  article;  and  after- 
wards the  passage  is  found  again  about  Mr. 
Keble  and  the  eucharistic  adoration :  "  Archdeacon 
Denison  maintained  in  various  propositions  the 
real  objective  presence  of  our  blesssed  Lord  in  the 
eucharist.  His  doctrine  was  impugned  and  he  was 
cited  before  the  Church  courts.  All  that  has  be^ 
read  before,  and  also  the  passage  about  the  Arch- 
bishop of  Canterbury  in  proprid  personi  going  down 
to  try  the  question.  Then  it  goes  on  :  *'  Nothing 
could  be  shown  to  prove  that  it  was  a  false  doctrine, 
or  to  dislodge  the  archdeacon  from  the  position 
which  he  then  maintained,  and  still  does  maintain, 
and,  maintaining,  is  still  Archdeacon  of  Taunton. 
Is  it  fair,  then,  to  ignore  this  matter  of  history, 
these  facts  known  universally;  and,  when  they 
thus  stand  out  unassailable,  to  treat  them  as  though 
they  never  had  been  ?  Is  it  fair,  when  the  doctrines 
have  thus  been  proved  over  and  over  again  to  be 
true,  still  to  recur  to  them,  and  pronounce  them 
false,  and  to  say  that  ceremonies,  because  they 
^Hl^se  them,  and  draw  with  them  a  reverentiiu 
"^^^^  attached  to  then),  make  us  idolatrous?" 


Then  the  pleader  sets  out  the  propodtiona,  and 
he  wishes  to  fasten  his  logic  upon  Mr.  Bennett  as 
being  Mr.  Bennett's  logic,  and  to  treat  the  propoti- 
tions  of  Archdeacon  I^nison  as  being  propositions 
adhered  to  bv  Mr.  Bennett,   upon  which  he  is 
entitled  to  rely  as  impugning  on  the  part  of  Mr. 
Bennett,  the  29th  Article.    Now,  I  confeaa,  having 
gone  through  those  passages,  it. seems  to  me  (and 
their  Lordships  appear  to  concur)  that  the  articles 
which  are  to  specify  the  doctrines  impugned  must 
specify  the  opinions  which  the  clerk  has  advisedly 
maintained,  and  they  must  set  forth  the  passages  in 
which  those  opinions  are  maintained.    It  is  not  a 
compliance  with  those  requisites  to  set  forth  other 
passages  in  works  which  he  has  approved  of  gener- 
ally, because  those  works  oontain  passages  which 
that  clerk  has  not  by  his  own  publication  supported, 
maintained,  or  accepted  in  their  totality  and  geoer- 
alitv.    No  man  certainly  would  be  safe  if  it  were  to 
be  held  that,  because  approbation  is  expressed  by 
him  of  a  particular  writer  upon  topics  such  as  tlieae, 
where  the  shades  of  opinion  of  all  men  are  ao 
minute,  and  so  very  deUcate  and  refined,  aooordins 
to  the  turn  of  each  person's  mind  -he  were  to  be 
made  answerable  for  opinions  as  being  Ms  which 
are  not  his,  but  are  contained  in  some  work  of  the 
general  character  of  which  he  has  expressed  his 
approbation.    It  appears,  therefore,  to  their  Lord- 
ships that  tba  learned  judge  was  justified  on  that 
ground  in  directing  the  articles  to  be  reformed  in 
the  particulars  wUch  he  has  mentioned,  becanae 
the  articles  do  not  set  forth  the  passages  from  Mr. 
Bennett's  work  in  which  Mr.  Bennett  maintaina 
any  doctrine  impugning  the  29th  Article.    As  to 
what  ma^  subsequently  take  place  in  tiie  court 
below  it  IS  not  for  their  Lordships  to  pronounce  an 
opinion.    They  have  merely  to  deal  with  the  appeal 
as  it  comes  b^ore  them.    They  have  simply  to  aaj 
whether  the  judge  was  right  or  not  in  directing  the 
articles  to  be  reformed  to  the  extent  to  whidi  he  haa 
directed  them  to  be  reformed.    Therefore,  bein^  of 
the   same   opinion    as   the  learned   judge,    their 
Lordships  will  humbly  reoommend  to  Her  Majesty 
that  the  i^peal  be  dismissed ;  and  as  Mr.  Bennett 
has  not  appeared,  there  will  be  nothing  said  aboat 
costs. 

Jtidgmeni  affirmed. 

Proctors  for  the  appellant,  Moore  and  CVirrgr. 


V.O.  MALIKS'  COtTBT. 

< 

Ropofrtod  bj  O.  T.  Bdwabos  and  Q.  L  F.  Oooxx.  Biqnu* 

Barristen-at-Law. 

March  5  and  7,  1870. 

Bi  Thb  ViCTOBiA  PsBiCAiraHT,  Bbnetix,  Boiiadto^ 
Invsstmbnt,  and  Frebhold  Laxd  Socnrr  of 
BntMiNOHAX  AXD  THB  MtpHlND  CouiniBS ; 
Empson'b  Cabb. 

Bmlding  eode^ — Mortgage — Redtal  of  wumberek^ — 
MUtaki — Coniribniory. 

E^  ike  surveyor  to  a  building  aode^,  purehaeed  kmdjrom 
the  truMteee  of  the  eociety,  and  then  mortgaged  it  to  the 
trustees  to  secure  the  purchase^mon^.  lie  mortgage, 
which  was  a  fiUed-tqf  printed  form  prtpaaroi  hg  the 
society's  solidtar,  recited  that  E,  was  the  holder  ofdtfoem. 
shares  in  the  society  ^  whereas  he  had  never  amiHad 
for  shares^  nor  had  ne  in  fact  ever  been  treated  by  the 
society  cut  a  shareholder.  E,  did  not  read  over  the 
deedf  nor  were  its  contents  explained  to  him  by  the 
society's  solicitor  prior  to  execution.  The  society 
having  been  ordered  to  be  ioound't^  E  was  pkteed  on 
thi  list  of  contributones. 

Upon  an  appUoaJtion  by  him  to  be  removed  from  theUst: 

£[eH  that  as  the  recital  was  incorreet^  amd  as  he  was 
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t^noraiU  of  iu  existence  cU  the  time  he  executed  the 
deedj  he  was  not  liable  as  a  contributory. 

This  was  an  application  by  Frederick  Empson  to 
hare  his  name  removed  from  the  list  of  contriba- 
tories  of  the  Victoria  Permanent  Benefit  Building, 
Inrestment,  and  Freehold  Land  Society  of  Bir- 
nungham  and  the  Midland  Comities.  Thesodetj 
was  formed  in  1848  nnder  the  Benefit  Building 
Societies  Act  (6  &  7  Will.  4,  c.  82),  and  its  rules 
were  duly  certified  by  the  barrister  appointed  to 
certify  the  rules  of  savings  banks.  It  was  proTided 
by  the  rules  that  members  might  subscribe  for 
shares  of  120^,  90^,  60/.,  or  SOL,  by  weekly,  monthly, 
quarterly,  or  half-yearly  payments  in  advance,  the 
subscriptions  being  so  calculated  that  they  would 
realise  the  full  amount  of  the  share  or  shares  in 
thirteen  years  and  two  months ;  also  that  the 
members  might  increase  their  periodical  subscrip- 
tions, or  pay  the  value  of  the  share  or  shares  in 
advance ;  that  fines  should  be  imposed  on  members 
in  default  of  payment  of  subscriptions;  that 
members  who  had  paid  at  least  three  months' 
subscriptions,  and  were  not  in  arrears,  might,  on 
application,  have  advances  on  their  shares,  aocoid- 
ing  to  the  scale  fixed  by  the  tables  of  the  society, 
upon  the  security  of  the  land  purchased  with  the 
advances,  and  that  the  advanced  members  should 
enter  into  the  usual  covenants  for  the  payment  of 
all  subscriptions,  fines,  or  other  payments  required 
by  the  rules.  In  the  preface  to  the  rules,  which 
was  not  certified,  it  was  stated  that  the  society 
would  comprise  a  freehold  land  branch,  and  that 
the  directors  intended  to  purchase  land  for  the 
purpose  of  enabling  members  to  obtain  a  plot  of 
freehold  land  at  the  wholesale  price  of  sufficient 
extent  to  entitle  the  possessor  to  a  county  vote, 
and  that  when  an  estate  had  been  properly  divided 
into  allotments  a  ballot  would  take  place  for  the 
several  portions. 

The  19th  rule,  which  was  headed  **  admission  and 
qualification  of  members,"  contained  tiie  following 
provisions : — 

Any  person  desirotu  of  beoominir  a  member  of  tiiis 
BodBtj  moat  make  applioatkm  on  any  Monday  or  Satorday 
•fenb^  betw«en  the  iu>iuB  of  siz  sad  nine  o  ok)ok,  to  the 
Moretaiy,  who  will  enter  his  name,  subject  to  the  sanction 
of  a  meeting  of  the  board  of  directors ;  and  if  a  minority  of 
the  board  preeent  at  any  meeting  approve,  he  shall  be 
rebained  a  member  on  signing  the  dedaration  book  to  ob- 
•erre  and  keep  the  lavs. 

All  persona,  whether  males  or  females,  or  minors,  who 
bare  been  dmy  admitted  and  entered  in  the  register,  have 
•tgned  the  deelaration  bo<A,  have  taken  up  one  or  more 
Bbaxte,  and  have  made  one  or  aaore  payments  to  the  sootety 
of  any  amoont*  shall  be  oonsiderea  members,  and  be  liM>le 
to  the  datiea  axid  requirements  set  forth  In  the  roles ;  except 
that  such  persons  merely  joining  the  society  to  invest  or 
deposit  moaoy  ibaU  not  be  entitled  to  vote  at  any  geneial 
meetings  of  the  society,  nor  be  csUed  upon  to  serre  any 


▲t  the  time  of  admission  every  person  most  porohaae  a 
copy  of  the  laws,  a  sabsorivtion  book,  pay  the  admission  liee 
MM  at  least  one  night's  satwoription  money,  and  also  state 
which  branch  of  the  society  he  proposes  to  Join. 

Empson  was  the  surveyor  of  the  society,  but 
was  not  8  member ;  he  had  never  held  or  implied  for 
any  shares  in  the  society,  nor  was  his  name  en- 
tend  on  the  register  of  members,  and  he  had  never 
psid  nor  been  asked  to  pay  any  subscriptions  or 
fines. 

In  the  month  of  June  1866,  Empson,  among 
other  persons,  was  applied  to  by  Henry  Simmons, 
one  of  the  directors  of  the  society,  to  concur  in  a 
ballot  for  certain  land  which  had  been  purchased 
by  th^  trustees  of  the  society,  but  Empson  relied 
that  he  had  already  too  much  money  locked  up  in 
land,  and  that  if  any  money  was  required  he  could 
not  accede  to  the  application;  whereupon  Simmons 
replied  that  none  was  required,  as  a  mortgage 
might  be  effected  to  the  f  oU  amount  of  the  purchase- 
money.  Empson  aooprdiogly  took  part  in  the  ballot, 
and  became  the  porchiier  of  thrae  aUotments  of 


land  for  iSOL  18s.  6cLj  and  by  two  deeds,  dated  re- 
spectively the  6th  Aug.  1866,  the  three  allotments 
were  conveyed  to  him  by  the  trustees  of  the  society 
in  consideration  of  77/.  18s.  Sd,  and  15S/.  respec- 
tively, and  by  two  mortgages,  dated  respectively 
the  8th  Aug.  1866,  they  were  mortgaged  by  Empson 
to  the  trustees  of  the  society  to  secure  the  purchase- 
money.  One  of  the  mortgages,  both  of  which 
were  fliled-up  printed  forms,  recited  that  Empson 
was  a  member  of  the  society,  and  had  subscribed 
for  four  shares  of  120L  each  therein,  and  that  by  the 
rules  of  the  society  he  was  entitled  to  receive 
out  of  the  funds  thereof  the  sum  of  77/.  18s.  6d, 
on  account  of  his  said  shares  therein ;  and  that  the 
sum  of  77L  18s.  6d.  paid  by  Empson  for  the 
purchase  ojf  the  hereditaments  therein  mentioned 
was  in  fact  advanced  by  the  trustees  out  of  the 
funds  of  the  society  at  the  request  and  on  account 
of  Empson  and  of  his  said  shares  to  enable  him  to 
make  such  purchase.  There  was  also  a  covenant 
by  Empson  to  make  the  payments  prescribed  bv  the 
rules  of  the  society  in  respect  of  his  said  four  shares 
therein,  and  of  the  advance,  and  to  observe  and  keep 
all  the  rules  of  the  society  in  respect  of  the  same 
shares ;  and  there  was  a  proviso  for  redemption  of 
the  mortgaged  property  on  payment  by  Empson  of 
the  subsmptions  and  nnes  in  respect  of  the  shares. 
The  other  mortgage  contained  a  similar  recital  and 
covenant  in  respect  of  seven  shares  ii|  the  sode^. 
The  society  having  got  into  difficulties,  a  winding- 
up  order  was  made  on  the  1st  July  1868,  and 
Empson  was  placed  on  the  list  of  cootributories  in 
respect  of  eleven  shares.  He  now  applied  to  be 
removed  from  the  list.  In  his  affidavit  in  support 
of  the  application,  he  stated  that  he  was  never  in- 
formed at  the  time  of  his  purchase  that  it  was 
necessary  he  should  become  a  shareholder  in  the 
society,  and  that  when  the  mortgage  deeds  were 
tendered  to  him  by  the  solicitor  to  the  society  for 
execution,  he  had  no  susincion  that  they  contained 
any  reference  to  his  being  a  shareholder ;  that  he 
executed  the  deed  without  having  previously  read 
them  over,  on  the  faith  that  by  them  he  should 
incur  no  other  responslbiUty  than  payment  of  the 
purchase-money  for  the  allotments  and  interest  in 
respect  thereof ;  that  previously  to  executing  the 
deeds  he  received,  on  inquiry,  an  assurance  that 
he  might  do  so  in  full  faith  as  to  their  being  correct ; 
and  t£it  he  was  not  aware  of  the  recitals  that  he 
was  a  holder  of  eleven  shares  until  after  the  society 
had  ceased  to  exist,  as  he  had  never  applied  for  any 
shares  or  otherwise  knowingly  done  any  act  to  con- 
stitute himself  a  member  of  the  society.  He  also 
deposed  that,  according  to  the  rules  of  the  society, 
he  would  have  been  entitied  to  receive  in  respect  of 
eleven  shares  of  120L  each  three-fifths  of  the  money 
value  thereof,  which  would  have  yielded  the  sum  of 
792^  instead  of  the  sum  of  230/.  18s.  6d,  the  amount 
of  his  purchase  money,  but  the  official  liquidator 
stated  tiiat  all  the  sales  made  on  the  ballot  in  June 
1866  were  made  on  condition  that  the  purchase- 
money,  if  advanced  by  the  society,  should  be  repaid 
in  five  years  instead  of  thirteen  years  and  two 
months,  and  that  therefore  all  the  purchasers  were 
made  members  of  the  society  for  a  larger  number 
of  shares  than  they  would  have  been  registered  for  if 
the  money  had  been  repayable  in  thirteen  years  and 
two  months. 

Willis  for  Empson. — Empson  never  was  a  member 
of  the  society,  nor  did  he  ever  apply  to  become  a 
member,  nor  was  he  treated  as  a  member.  It  is 
said  that  the  recitals  in  the  mortgage  deeds  axe 
sufficient  to  make  him  a  member ;  but  he  did  not 
by  merely  executing  a  deed,  the  contents  of  which 
he  did  not  know,  commit  himself  to  shares.  He 
could  not  be  made  a  member  simply  on  the  ground 
of  a  recital  that  he  was  a  shareholder.    He  was 
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neyer  on  the  register,  and  oagkt  not  to  be  on  the 
list  of  contributories.  He  attended  no  meetings, 
received  no  notices,  and  neyer  interfered  with  the 
affairs  of  the  society.  The  object  of  the  mortgage 
deeds  was  to  secure  the  repayment  of  the  purchase 
money,  and  when  this  was  paid,  the  connection 
between  Empson  and  the  society  would  be  at  an  end. 
He  is  not  estopped  by  the  recitals.  There  was  no 
contract  between  him  and  the  society  that  he  should 
take  shares.  He  ought  not  to  be  placed  on  the  list 
of  contributories  but  simply  treated  as  a  debtor  to 
the  society  for  the  purchase-money ;  or  he  might  lie 
treated  as  a  holder  of  four  shares  which  would 
coyer  the  amount  of  his  debt. 

(?&zsM,  Q.C.,  and  Bedwell,  for  the  ofildal  liquida- 
tor.— Empson,  from  Us  position  as  surveyor  of  the 
society,  must  hare  known  that  he  could  only  be  a 
purchaser  and  receive  an  advance  from  the  society 
by  becoming  a  member.  There  can  be  no  doubt 
that  if  he  had  executed  the  mortgages  knowing  of 
the  existence  of  these  recitals  he  wcmld  have  been 
bound.  Now  the  mortgages  in  question,  as  well  as 
all  other  other  mortgages  to  the  society,  were  in  a 
printed  form,  and  he  must  have  often  seen  these 
forms  and  been  aware  of  their  contents.  We  con- 
tend, therefore,  that  the  effect  of  these  recitals  was 
to  subject  him  to  a  binding  contract  to  take  shares  : 
(Levita't  caae^  Bb  Th€  International  Contract  Company 
(Limited),  17  L.  T.  Rep.  N.  S. 887;  L.  Bep.  8  Ch.  App. 
86.)  The  Building  Societies  Act  does  not  require 
that  the  names  of  members  should  be  entered  on  a 
register,  which  is  a  creature  of  the  Joint-Stock 
Companies  Acts.  Empeon's  non-appearance  on  the 
register  has  nothing  to  do  with  his  status  as  a  con- 
tributory. 

WiUii,  in  reply. 

The  Vicb-Chancbllor. — The  case  of  Mr.  Empson 
is  this :  He  had  been  for  some  years  surveyor  of  the 
society  ;  he  knew  the  rules  of  the  society ;  but  it  is 
admitted  (or  rather  the  contrary  is  not  attempted 
to  be  proved)  that  he  had  never  taken  a  share,  and 
never  taken  part  as  a  shareholder  in  tbe  affairs  of 
the  society.    He  had  never  in  any  way  stood  with 
regard    to    the  society  in  any  other  position,  as 
I  understand  it,  than  that  of  surveyor.    Now  I  will 
refer  to  the  early  part  of  the  19th  rule  for  the  pur^ 
pose  of  showing  who  are  the  members  of  the  society. 
It  is  headed  ^*  Admission  and  qualification  of  mem- 
bers.*'   [His  Honour  read  the  rule,  and  continued  :] 
Mr.  Empson  never  was  admitted  a  member  j  he 
never  asked  for  a  share,  and  no  share  was  offered  to 
him.    The  26th  rule  provides  that  "  every  person  on 
admission  into  this  society  shall  pay  an  entrance 
fee  on  each  share."    That  he  never  md.    His  name 
is  not  to  be  found  in  the  list  of  shareholders,  or 
rather  members  of  the  society,  and  I  understand  it 
to  be  admitted  that  on  no  one  occasion  has  he  ever 
paid  a  penny  to  the  society,  nor  has  he  received 
directly  or  indirectly  a  penny  from  the  society, 
except  his  fees  as  surveyor.    He  never  has  received 
a  penny  from  the  society  as  a  member  or  share- 
holder, or  as  an  advanced  member     But  it  is  sought 
now  to  put  him  on  the  list  of  contributories  for 
eleven  shares,  and  the  application  is  made  on  the 
ground  that  in  the  year  1866  he  signed  two  deeds, 
by  which  he  acknowledged  himself  to  be  a  member 
in  one  of  them  for  seven  shares,  and  in  the  other  for 
four  shares.    Certainly  nothing  can  be  more  express 
than  the  manner  in  which  he  has  acknowledged  him- 
self to  be  a  shareholder.    The  deeds  are  dated  the 
8th  Aug.  1866 ;  one  of  them  contains  this  recital : 
'*And  whereas  the  said  Frederick   Empson  is  a 
member  of  the  said  Benefit  Building  Society,  and 
has  subscribed  for  four  shares,  of  the  value  of  120^ 
therein ;  and  by  the  duly  enrolled  rules  ol  the 


said  society  he  is  entitled  to  recdve  out  of  tlia 
funds   thereof   the   sum  of    772.   18a.  6dL  on  ae- 
count  of  his  said   shares  therein;   and  whereas 
the  said  sum  of  77L  18s.  &iL  in  the  said  recited  in- 
denture mentioned  to  have  been  paid  by  the 
Frederick  Empson  for  the  purchase  of  the  ~ 
ments  and  premises  therein  and  hereinbefore  men- 
tioned  and  described  was  in  truth  and  in  fact 
advanced  and  paid  by  the  said  trustees  out  of  the 
funds  of  the  said  society  at  the  request  and  oo 
account  of  the  said  F.  &mpson,  and  of  his   said 
shares  for  the  purpose  of  enabling  him  to  make 
such  purchase  upon  his  agreeing  to  execute  such 
mortgage   security  as   is  hereinafter  oontatned." 
Then  he  is  made  to  convey  the  property  by  waj  of 
mortgage,  not  for  the  77L  ISt.  6dL,  but,  as  is  aaual, 
to  secure  the  subscriptions,  fines,  fees,  and  so  forth, 
by  payment  of   which  he  will  be  released   froai 
the  debt.    The  other  deed  is  to  the  same  effect  with 
respect  to  seven  shares,  muiatie  mutandit.    We  maj 
take  it,  in  fact,  as  if  this  had  been  one  deed  for 
eleven  instead  of  one  for  seven,  and  another  for 
four  shares.    But  Mr.  Empson  says,  ''That  deed 
does  not  represent  the  transaction  at  alL  I  execnted 
that  deed    without   knowing  what  it  contained; 
I  never  read  it.    I  had  confidence  in  those  who  pre- 
pared it.    I  was  an  oflicer  of  the  society.    I  vaa 
asked  to  sign  that  deed  by  the  trustees.    I  never 
read  it,  and  I  did  not  know  that  it  contained 
that  recital"     Now   it  is   important   to  remark 
that  the  person  who  would  have  read  it  to  him, 
if    anybody,    was    the   solicitor   of   the    society, 
and  it  is  remarkable  that  the  solicitor  gives  no 
evidence  upon  the  subject.    I  am  bound  to  come  to 
the  conclusion,  and  1  do  distinctly  and  satiaf ac- 
torily  to  my  own  mind  come  to  the  conclusion,  that 
when  Mr.  Empson  signed  these  deeds  he  did  not 
know  that  they  contained  that  recital  that  he  was  a 
member  of  the  society.     Certain  it  is  that  the 
recital  is  altogether  erroneous,  because  it  is   not 
that  he  will  bmme  a  member  of  the  society,  but 
that  he  is  so  actually.    Now  it  is  positively  certain 
that  he  was  not  on  that  day  a  member  of  the 
society;  for  though  the  society  had  been  in  ex- 
istence since  1848,  and  this  took  pUuse  in  1866,  he 
had  never  taken  a  share  in  the  society;  he  had  not 
done  one  act,  nor  had  they  ever  recognised  him  as 
having  done  one  act,  constituting  him  a  shareholder. 
The  recital  in  that  deed,  therefore,  is  obviooaly 
incorrect,  and  I  am  quite  satisfied  that  it  does  not 
represent  the  real  transaction,  and  that  Mr.  Empeoo 
never  did  intend  to  become  a  member  of  the  society. 
I  am  borne  out  in  that  by  the  fact  that,  though 
the  society  oontinaed  to  exist  for  two  years  after 
the  execution  of  these  deeds,  and  if   he  was  a 
member  of  the  society  it  was  their  duty  to  call  upon 
him  to  pay  his  monthly  subscription,  yet  he  never 
paid  anything,  and  he  was  never  asked  to  pay  any- 
tliing.    It  is  very  true  that  if  a  man  will  have  the 
folly  to  execute  deeds  which  he  has  not  looked  at,  he 
must  suffer  the  consequence.    I  am  afraid  we  all 
do  it  when  we  have  solicitors  in  whom  we  have 
confidence.      This  gentleman  was   an   officer  in 
this    society;    he   was    told   that   it   would    be 
very  convenient   to    the  society  that  he  should 
become  the  purchaser  of  this  land ;  he  did  become 
the  purchaser  of  the  land.    There  are  two  sets  of 
deeds  as  to  each  purchase,  by  one  of  which  the 
property  is  conveyed  to  him,  and  by  the  other  of 
which  he  mortgages  it  to  the  trustees  of  the  society. 
It  therefore    suited  their  arrangements  according 
to  his  evidence  (and  there  is  no  oontradiction  of 
it),  at  that  time  that  this  should  be  done  ;  be  did  it 
to  oblige  them,  and  the  conclusion  I  oome  t3  is,  that 
the  deeds  were  erroneously  drawn ;  that  he  ought 
not  to  have  been  asked  to  execute  them;  t^Lt, 
though  he  did  execute  them,  they  do  not  repn- 
sent  the  real  transaction,  and  that  I  am  bound  to 
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look  at  what  the  real  transaction  is :  and  looking  at . 
it  in  that  way,  I  come  to  the  concituion  that  it  is 
impossible  I  can  treat  him  as  a  contributory  in 
respect  to  these  shares,  of  which  he  has  erro- 
Dsonslj  stated  himself  to  be  the  holder.  But 
a  veiy  fair  offer  was  made  on  his  behalf — and 
it  is  an  offer  by  which,  I  think,  he  must  abide — 
that  he  would  either  submit  to  be  a  shareholder  for 
four  shares,  which  would  coyer  the  amount  of  the 
sdrance  of  280L  \S»,  6d,  or  he  would  purdiase  the 
Isnd  at  that  price.  The  land  is  said  to  be  worth  a 
smaller  amount.  I  think,  therefore,  the  proper 
course  would  be  that  he  should  be  treated  as  the 
purchaser  of  the  land  for  230^  18«.  6dL  Either  he 
must  sell  the  land  and  pay  the  society,  or  they  may 
sell  the  land,  and  call  upon  him  to  pay  the  difference. 
But  he  must  pay  the  amount  which  is  professed  to 
be  secured  by  those  deeds.  Therefore,  I  think, 
looking  at  the  whole  transaction,  the  proper  order 
will  be  that,  upon  Mr.  Empson  submitting  to  pay 
within  six  months  280L  18«.  6«f.,  with  interest  at  5 
per  cent,  from  the  date  of  transaction,  he  must  be 
tsken  off  the  list  of  contributories.  With  regard  to 
the  costs,  I  cannot  give  Mr.  Empson  any.  The 
oiBcial  liquidator  must  have  his  costs  out  of  the 
estate,  and  Mr.  Empson  must  pay  his  own. 

Solicitor  for  Empson,  R.  Chandler, 
Solicitors  for  the  official  liquidator,  Burton,  Teates, 
and  Hart» 


Friday,  Jubf  8,  1870. 

Ex  parte  Thb  Trustbbs  or  St.  Thomas's  Church 

Lands,  Bristol. 

landt  CloMaes  OnuoHdation  Act  1845,  s.  74— /V- 
o&OM-flioiiey  0/  land  subject  to  hoses  for  Kves — 
Acemnuiatian, 

Where  purchase-mon^  was  paid  into  court  under  the 
Lands  Clauses  ConsoKckUion  Act  1 845,  in  respect  of 
lanas  vested  in  charity  trustees,  subject  to  leases  far 
years  dependent  on  lives,  the  court,  in  the  exercise  of 
its  discretion  under  sect  74  of  the  Act,  ordered  the 
money  to  be  invested,  and  the  dividends  to  be  paid  to 
the  trustees  instead  of  being  accumulated. 

ThiiL  was  a  petition  asking  for  the  inyestment  in 
Consols  of  a  sum  of  889/.  paid  into  court  by  the 
Bristol  Local  Board  of  Health  as  the  purchase- 
money  for  certain  land  which  was  Tested  in  trus- 
tees in  trust  for  the  maintenance  and  repair  of  St. 
Thomas's  Church,  Bristol.  The  land  was  taken  by 
the  local  board  under  their  compulsory  powers  for 
the  purpose  of  making  certain  street  improTemeots, 
and  was  subject  to  a  lease  for  a  term  of  99  years 
dependent  on  a  life,  aged  77,  at  a  rent  of  17j. 

Pontifex,  for  the  petitioners,  the  trustees,  asked 
that,  under  the  discretion  giren  to  the  court  by  the 
74th  section  of  the  Lands  Clauses  Consolidation  Act 
1845,  the  whole  of  the  diridends  to  arise  from  the 
ioTestment  might  be  ordered  to  be  paid  to  the  peti- 
tioners without  any  direction  for  accumulation. 

BdbingUm  for  the  local  board. 

The  YigbChahcbllor  considered  that,  having 
regard  to  the  nature  of  the  trust,  there  was  no 
object  in  accumulating  any  part  of  the  diridends, 
and  ordered  the  whole  of  the  diyidends  to  be  paid 
to  the  trustees. 

Solicitors  for  the  petitioners,  Meredith  and  Lucas, 
for  (Mom,  Ward,  VassaO,  and  Co.,  Bristol. 
Solicitor  for  the  local  board,  Burgu, 
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Reported  by  E.  Luiclst,  Esq.,  Barrlster<«t>Ii«w. 


June  22  and  28,  1869,  and  May  10,  1870. 
error  from  court  or  xxchxquxr. 

Thb  Dukb  of  Buoclbuoh  v.  The  MBTROPOLrrAH 

Board  of  Works. 

The  Lands  douses  Consolidaiion  Act  1845— Domci^  by 
execution  of  works  ^Injuriousfy  affecting  premises 
Loss  of  privacy — Thanes  Embmkment   Act   1862 
(25  j-  26  Vict,  c  %^)^Compulsory  taking  of  land. 

The  plaintiff' was  the  lessee  of  a  certain  house  andpre^ 
mises,  abutting  on  the  river  at  WhitehaU,for  the  residue 
of  a  term  of  ninety-nine  years.  Peart  of  the  premises 
in  question  consisted  of  a  causeway  leading  from  the 
garden  of  the  house  and  running  out  into  the  river  to 
low  water  mark.  The  defendants  under  the  powers  of 
the  Thames  Embankment  Act  1862  constructed  an  em" 
bankmenf  of  the  Tliames  from  Westminster  to  Black* 
friars-bridge.  In  the  course  of  so  doing  tkey  took  the 
plaintiff's  causeway  and  a  landing-place  connected 
with  it  under  the  compulsory  powers  of  the  Art,  and 
entirely  cut  off  the  phtnttff  from  access  to  the 
river.  Where  the  water  had  formerly  flowed  a  solid 
embanhnent  intendedjor  a  roadway  passed. 

The  plaintiff  went  to  arbitration  under  the  Lands  Clauses 
Consolidation  Act  1845,  to  recover  oompensatinn  for 
the  removal  of  the  causeway  and  landing-place,  and  for 
the  depreciation  in  value  of  hu  house  cmd  lands  and 
otherwise  injuriously  affecting  them.  The  arbitrators 
referred  the  question  of  amount  to  an  umpire,  who 
awarded  8325/1  by  an  award,  on  the  face  of  which  no 
excess  of  jurisdiction  appeared.  The  vlaintiff  brought 
his  action  on  the  award,  and  the  defendants  at  the 
trial  called  the  umpire  as  a  witness,  who  stated  thatf 
among  other  items,  he  had  awarded  BOQOLjor  dbiuaic- 
tion  in  value  of  the  house,  and  that  in  fixing  the 
amount  he  had  taken  into  consideration  the  Um  of 
privacy  and  amenity  which  the  plaintiff  had  sustained 
through  the  defendants*  works. 

Held  (affirming  the  decision  of  the  court  below)  that  th§ 
evidence  of  the  arbitrator  was  admissible,  but  reivers^ 
ina  the  decision  of  the  court  below  (by  BlaMum^ 
Keating,  MeUor,  and  Lush,  J  J.,  Willes,  Montague 
Smith,  and  Brett,  J  J.,  dismnting),  that  the  plaintiff 
was  not  entitled  to  the  compensation  given  him  for  loss 
of  privacy  and  amenities,  and  that  the  award  was 
therefore  bad. 

Re  The  Stockport,  &c.  Railway  Company,  10  L.  7*. 
Rep.  N.  S.  426 ;  83  L.  J.  251,  Q.  B.  discussed  and 
commented  on. 

This  was  an  appeal  from  the  judgment  of  the 
Court  of  Exchequer  discharging  the  rule  to  enter 
a  nonsuit  or  rerdict  for  the  defendants  or  for  a  new 
triid.  The  case  is  reported  in  the  court  below,  18 
L.T.  Rep.  N.S.  907,  and  L.  Rep.  8  Ex.  306,  where  the 
facts  are  fully  set  out. 

Hawkins,  Q.  C,  with  him  Philbrick,  for  the  appel* 
lants.^The  first  question  is,  whether  the  evidence  ot 
tihe  arbitrator  was  admissible  to  show  that  he  had 
included  in  his  award  what  was  noi  legally  the  sub- 
ject of  compensation.  It  is  possible  that  the 
arbitrator  might  be  personally  priTileged,  but  no 
sudi  privilege  was  insisted  on,  and  it  is  contended 
that  such  evidence  was  clearly  admissible.  It  was 
held  in  the  case  of  Re  Dare  Valley  RaUway  Company, 
L.  Rep.  6  £q.  249,  that  the  court  would  adndt 
evidence  of  an  arbitrator  in  explanation  of  his 
award,  and  when  it  appeared  from  such  evidence 
that  there  had  been  a  mistake  on  his  part  either  as 
to  the  subject  matter  referred  to  him  or  in  point  of 
legal  princiji^e  affecting  the  basis  on  which  the 
award  was    made,    the    award    would    be    wt 
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uide  or  referred  back  to  the  arbitrator.  [Black- 
BDRH,  J. — The  point  arose  in  a  different  manner 
there.  That  was  an  application  to  the  court  in  the 
exercise  of  its  equitable  juriidiction  to  let  aside 
the  award.  It  is  not  like  an  action  on  the  award.] 
A  specific  issne  is  raised  bj  pleadings  to  which  there 
if  no  demurrer— other  evidence  5  any,  would  be 
admissible  in  proof  of  these  pleas.  The  arbitrator's 
eridence  must  be  the  best  evidence  on  the  matter ; 
why  then  should  it  be  inadmissible?  This  is  the 
case  of  a  compulsory  reference  under  the  statute, 
and  not  like  the  case  where  the  parties  have  selected 
their  own  judge,  and  must  abide  by  his  determina- 
tion, for  better  or  worse.  The  arbitrator  is  only  a 
judge  of  fact,  not  of  law.  It  is  only  when  the 
tribunal's  judgment  is  final  on  the  matter  in  ques- 
tion that  the  objection  to  going  into  the  motives  of 
its  decision  is  applicable.  The  evidence  of  a  jury- 
man, no  doubt,  would  be  inadmissible  to  show  what 
view  the  jury  took  in  their  private  deliberations, 
and  perhaps  that  of  an  ordinary  arbitrator  might  be 
so  also  to  upset  an  award  on  the  face  of  it  good ;  but 
this  is  not  such  a  case,  the  arbitrator's  decision  is 
only  as  to  quantum  of  damage,  the  full  control 
being  reserved  on  questions  of  law  to  the  tribunals 
before  whom  the  award  must  be  enforced.  The 
evidence  therefore,  being  admissible,  it  showed 
that  the  arbitrator  had  included  in  his  award 
matters  not  legally  the  subject  of  compensation. 
The  question  arose,whether  the  causeway  that  was 
taken  was  included  in  the  lease  of  the  plaintiff, 
and,  if  so,  whether  a  mere  easement  being  taken 
under  the  Act  would  entitle  the  plaintiff  to  claim 
what  the  arbitrator  awarded  to  hire  ?  The  case  of 
the  Stockport  Railway  Company,  83  L.  J.  251,  Q.  B., 
decided  by  Crompton,  J.,  in  the  Bail  Court,  was  the 
case  relied  on  to  show  that  when  land  is  com- 
pulsorily  taken,  it  lets  in  all  the  damage  the  owner 
has  sustained,  whether  such  damage  would  have 
been  actionable  in  the  absence  of  the  special  Act  or 
not.  Now,  assuming  the  Duke  to  have  been  en- 
titled even  to  the  soil  of  the  causeway  it  is  sub- 
mitted that  that  case  would  not  be  followed  by  this 
court,  at  any  rate  to  the  extent  of  the  principle  con- 
tended for.  It  is  absurd  to  suppose  that  the  mere 
fact  of  taking  a  yard  or  two  of  a  man's  land  can  let 
in  all  the  loss  of  privacy  and  amenity  which  the  law 
does  not  otherwise  recognise  as  a  legal  claim. 
[WiLLBS,  J.— If  I  am  the  owner  of  Blackacre  and 
Whiteacre,  and  the  company  takes  Blackacre,  and 
Whiteacre  is  less  valuable  to  me,  because  I  am 
obliged  to  part  with  Blackacre,  am  I  not  entitled  to 
be  compensated  for  that  depreciation  of  value  ?]  It 
must  be  a  depreciation  of  value  by  reason  of  some- 
thing which  the  owner  could  have  prevented  if  he  had 
continued  owner  of  the  land  taken.  It  must  be  by 
something  done  on  the  land  so  compulsorily  taken. 
You  cannot  say,  because  a  portion  of  an  estate  is 
taken  at  one  end  of  it,  that  that  lets  in  a  daim  for 
all  the  damage  done  by  the  works  at  the  other  end 
of  the  estate.  You  cannot  let  in  a  claim  for  all  the 
damage  occasioned  by  the  general  execution  of  the 
whole  of  the  works  simply  because  a  yard  or  two 
of  land  is  taken  for  a  minute  part  of  them.  By  the 
taking  of  the  causeway  the  duke  lost  his  access  to 
the  river;  he  did  not  thereby  lose  the  privacy 
and  other  amenities  of  the  house.  Those  he  lost 
by  the  substitution  of  a  roadway  on  dry  land  for 
water  from  Westminster  to  Blackfriars.  You 
cannot  let  in  all  the  difference  of  value  caused  to 
the  house  by  such  substitution.  Then,  again,  it  is 
contended  that  the  causeway  being  only  an  ease- 
ment, and  no  land  being  taken,  the  Stockport  Bail- 
VM^  case  does  not  apply,  and  the  compensation  to 
the  plaintiff  must  be  governed  by  the  ordinaiy  rules 
which  apply  to  injurious  affecting  of  lands.  Lastly 
it  is  contended  that  the  plaintiff's  title  to  the  cause- 
way at  all  was  not  established*    The  award  is  not 


conclusive  as  to  this,  for  the  arbitrator  in  those 
cases  only  has  jurisdiction  to  determine  the  amount 
of  the  compensation,  not  the  title  to  IL 

Horrodc8   v.    Metropolitan  Badlway   CcmaaiK^. 
4B.ibS.315; 

Brandon  v.  BrandoTi^ Si  L.  J.  7,  333, Ch.;  UL.T. 
Bep.  N.  S.  658. 
The  words  of  the  lease  are  not  such  as  to  pass  a 
right  to  the  soil,  and,  that  being  so,  the  evidence  of 
user  would  not  confer  it.  Besides,  the  soil  wu 
between  high  and  low  water  mark  on  the  shore  of  a 
tidal  river,  and  therefore  the  presumption  was  that 
it  belonged  to  the  Crown. 

Mellish,  Q.C.,  with  him  Lloyd,  Q.C.,  and  Keaq)laM, 
for  the  respondent.  The  words  of  the  lease  will 
include  the  causeway.  [Willbs,  J. — ^Taking  the 
words  as  applied  to  the  facts  that  would  seem  to  be 
so.  The  causeway  would  pass  as  an  accessory  to 
the  principal,  and  as  included  in  the  mention  of  it 
like  a  garden  with  a  messuage:  Smith  v.  MarttM, 
2  Wms.  Saund.  400.]  At  any  rate  there  was  an 
exclusive  right  of  user,  and  in  either  case  the  plain- 
tiff clearly  comes  within  the  principle  of  the  Stock- 
port Railway  case.  The  taking  of  this  causewsy  was  a 
necessary  step  in  the  construction  of  the  works  by 
which,  for  the  river,  has  been  substituted  a  public 
roadway.  That  being  so,  the  plaintiff  was  entitled 
to  compensation  for  the  diminution  of  the  value  of 
the  rest  of  his  property — which  has  been  caused 
thereby.  A  great  element  in  the  value  of  his  house 
was  the  peculiarity  of  its  position  on  the  riverside, 
which  gave  it  exception^  advantages  of  quie^ 
privacy,  and  prospect.  Those  advantages  have 
been  lost  by  the  execution  of  the  works  to  which 
the  taking  of  the  causeway  was  necessary.  The 
arbitrator  is  clearlv  entitled  to  consider  the  natore 
of  the  works  and  their  effect  on  the  rest  of  the  pro- 
perty, when  part  is  taken.  It  is  not  the  meie 
taking  alone  which  is  to  be  considered,  or  the 
damage  done  to  the  rest  of  the  property  by  the 
deprivation  of  the  part  taken,  but  also  the  natore 
of  the  purpose  to  which  the  part  so  taken  is  to  be 
applied.  It  is  at  any  rate  quite  clear  that  the 
damage  caused  by  the  taking  away  of  the  access 
from  the  house  to  the  river  is  a  subject  of  compen- 
sation. Then  there  being  a  good  subject  of  compen- 
sation, the  arbitrator's  decision  cannot  be  impeaghed 
as  to  the  mere  question  of  quantum.  Then  lastlyi 
the  evidence  of  the  arbitrator  was  inadmissible  to 
invalidate  his  own  award,  that  award  being  good 
on  the  face  of  it.  It  would  be  very  inexpedient 
that  these  awards  should  be  ripped  op  and  the 
arbitrator  put  in  the  box  to  give  an  analysb  oi  the 
elements  of  his  calculation  of  the  amount  of  com- 
pensation, in  order  to  pick  a  hole  in  what  is  prHw 
facU  valid  and  regular. 


HawkvUf  Q.C.,  in  reply. 


Cm-,  ado.  vaft. 


if  ay  19. — ^The  following  judgments  were  delivered: 
Blackbdrf,  J. — This  is  an  action  on  an  award,  by 
an  umpire  assessing  the  compensation  due  to  the 
plaintiff  in  respect  of  his  claim  upon  the  defendants 
as  promoters  of  the  Thames  Embankment  Act  1862, 
at  8d25iL,  brought  to  recover  that  sum  with  interest 
and  the  cost  of  the  reference.  The  Thames 
Embankment  Act  1862  incorporates  the  Lands 
Clauses  Act  1845,  and  the  umpire  was  duly 
appointed  under  the  68th  section  of  that  Act.  The 
verdict  was  found  for  the  plaintiff,  subject  to  points 
reserved  at  the  trial,  which  were  raised  by  the 
issues  joined  on  the  third  and  seventh  pleas,  and 
are  distinct.  The  third  plea  sets  out  the  award, 
which  recites  the  notice  of  claim  made  by  the 
plaintiff,  and  awards  8325/.  as  and  for  the  compen- 
sation for  the  interest  of  the  said  Duke  of  Bac- 
cleuch  and  Queensbury,  in  the  said  causeway,  pier, 
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and  jetty,  and  for  the  shutting  up  of  the  said  land- 
ing place,  and  for  the  damage  bj  the  depreciation 
of  the  aaid  mansion-house,  lands,  tenements,  and 
other  hereditaments,  by  the  otherwise  "  injuriously 
affecting  the  same;"  and  the  plea  then  proceeds 
to  arer  that  the  plaintiff  was  not  interested  in  nor 
entitled  to  any  compensation  as  alleged  for  or  in 
respect  of  such  causeway,  pier,  or  jetty  in  the  sud 
award,  and  the  notice  therein  recited,  mentioned. 
The  serenth  plea  avers  that  the  sum  of  8825iL  was 
one  entire  and  unsererable  sum,  and  that  the  said 
sum  indndee  damages  and  compensation  for  matters 
and  things,  in  respect  of  which  the  unpire  had  no 
power  or  right  to  assess  damages  or  compensation, 
and  over  and  in  respect  of  which  he  had  no  juris- 
diction.    The  pUuntifF  joined  issue  on  these  pleas, 
and  obtained  particulars  of  the  seventh  plea  under 
a  judge's  order.    On  the  trial  before  the  Lord  Chief 
Baron,  the   plaintiff  proved  the  notice  of  claim, 
which  is  set  out  in  appendix  G  to  the  case.    He 
also  proved  the  lease  of  1810,  mentioned  in  that 
notice,  which  granted  a  term  for  sixty-two  years  from 
1806  in  Montague  House.    It  described  the  pre- 
mises as  "  abutting  eastwards  on  the  river  Thames," 
and   referred   to    a  plan   indorsed  on  the  lease. 
Neither  in  the  lease  nor  on  the  plan  was  there  any 
reference  to  the  causeway  or  jetty,  which  at  the 
time  when  the  defendants   removed  it  projected 
eastwards    into    the    river   Thames  beyond    the 
plan.      But     the     lease      granted     in     general 
words,  **  all  courts,  areas,  vaults,  cellars,  sollars, 
ways,  passages,  lights,  easements,  waters,  water- 
courses, profits,  commodities,  advantages,  and  ap- 
purtenances whatsoever,  to  the  said  premises  or  any 
part  thereof  **  belonging  or  appertaining  or  there- 
with, or  with  any  part  thereof,  held,  used,  occupied, 
or  enjoyed,  or  accepted,  reputed,  deemed,  taken,  or 
known,  as  part  or  parcel  thereof,ior  as  thereunto  be- 
longing," and  evidence  was  given  that  as  far  back 
as  living  memory  went,  being  about  fifty  years,  the 
causeway  and  landing  place  had  in  fact  existed,  and 
been  used  and  kept  in  repair  by  the  plaintiff  and 
his  predecessors.     The  plaintiff  also  put  in  the  two 
agreements  referred  to  in  the  notice.     By  them  the 
plaintiff   covenanted  with  the  surveyor   for    the 
Crown  on  behalf  of  Her  Majesty,  to  make  exten- 
sive alterations  and  improvements  on  the  premises, 
and  the  surveyor  on  behalf  of  Her  Majesty  cove- 
nanted that,  on  at  least  20,000/.  bdng  spent  on  these 
alterations,  a   further   term,  to  expire   in    1960, 
should  be  granted.     No  lease  had  been  actually 
granted,  but  an  amount  of  more  than  20,000/.  had 
been  expended,  so  that  the  plaintiff  was  entitled  to 
his  extended  term  in  equity  but  not  at  law.    On 
this  evidence  leave  was  reserved  to  the  defendants 
to  enter  a  verdict  for  them  **  if  the  court  should  be 
of  opinion  that  there  was  no  evidence  of  the  plain- 
tiffs right  or  tiUe  to  or  in  the  causeway  or  jetty,  or 
the  use  thereof,"  and  I  think  it  convenient  to  dis- 
pose of  this  point  before  proceeding  to  the  more  im- 
portant and  difficult  questions  arising  on  the  seventh 
plea.    As  the  umpire  was  appointed  under  the  6dth 
section  of  the  Lands  Clauses  Consolidation  Act 
1845,  the  nature  and  extent  of  his  authority  depends 
upon  the  true  construction  of  that  enactment.  And 
I  think  it  must  now  be  considered  as  settled  that 
neither  a  jury,  nor  an  arbitrator  assessing  compen- 
sation under  that  section,  has  power  to  determine 
whether  the  party  is  or  is  not  entitled  to  the  com- 
pensation wMdi  he  claims  in  his  notice.    The  jury 
or  arbitrator  is  only  to  settle  the  amount  of  the  com- 
pensation for  what  has  in  fact  been  done  by  the 
promoters  in  respect  of  the  various  things  claimed 
in  the  notice.     After  that  has  been  done,  if  the 
party  seeks  to  recover  the  amount,  it  may  be  shown 
that  he  is  not  entitled  to  compensation  in  respect  of 
some  or  aU  of  the  matters  in  respect  of  which  the 
compensation  has  been  assessed,  and  then  he  cannot 


recover  at  all  in  respect  of  that  part  to  which  he  is 
not  entitled.    Aud  if  the  compensation  has  been 
assessed  in  one  sum  in  respect  of  various  matters,  in 
respect  to  some  of  which  he  is  entitled  to  compensa- 
tion and  in  respect  of  others  he  is  not,  so  that 
it  cannot   be   ascertained   how  much  was  given, 
in  respect  of  what  he  is  entitled  to,  the  assessment 
is  void,  and  he  must  have  the  compensation  in 
respect  of  those  matters  to  which  he  is  entilikd 
assessed   afresh.      This,   I  think,  is  decided    by 
the  case  of  It  v.  London  and  North"  WtBtem  RaUwoff 
Compamf,  3  £.  &   B.  448;    Reaui  v.   Tke  Victoria 
Station  and  PimHco   Bailwau   Cotmamfy  1  H.  &  C. 
326;    Uorrock»  v.  MeiropoUtan  Aodlway    Compan}f^ 
4  B.  &  S.  316,  and  Beckett  v.  Midland  Railway  Omih 
pany,  L.  Rep.  1  C.  P.  241 ;  17  L.  T.  Rep.  N.  S.  499, 
of  which  decisions  I  approve.    I  think,  therefore, 
that  this  plea  was  perfectly  good,  and  that  the  sub- 
stance of  the  issue  raised  on  it  was  whether  the 
plaintiff  had  that  right  to  the  causeway  or  jetty 
which  he  claimed  in  his  notice,  and  in  respect  of 
which  the  award  gives  compensation.    I  think  that 
the  subject-matter  of  a  claim  may  be  so  described 
as  to  make  it  essential  to  prove  the  accuracy  of  the 
description  in  every  respect,  so  that  anv  variance 
would  be  fatal ;  but  I  do  not  think  that  the  descrip- 
tion in  the  present  notice  is  such.    The  claim  is 
"to  be  the  owner  of  the  said  causeway,  pier,  or 
jetty,  and  also  of  the  said  messuage,  &c.,  under  or 
by  virtue  of  a  lease   dated  the  19th  April  1810, 
and  two  agreements  for  a  term  whereof  ninety  years 
or  thereabouts  are  unexpired."    I  think  it  was  im- 
material in  estimating  the  compensation,  whether 
the  term  was  legal  or  equitable,  and  also  whether 
the  plaintiff  was  owner  of  the  causeway  in  the  sense 
that  he  was  tenant  of  the  soil  on  which  the  cause- 
way was  placed,  or  only  had  exclusive  use  of  it  as  a 
causeway,  and  so  was  owner  in  the  sense  in  which 
the  tenant  of  a  coal  pit  would  be  described  as  owner 
of  the  tramway  he  had  laid  down  where  he  had  only 
a  way  leave,  and  I  do  not  think  the  plaintiff  has  by 
the  terms  of  his  notice  bound  himself  down  to  prove 
precisely  what  his  title  was.    I  think,  however,  he 
has  described  his  claim  as  being  under  the  lease 
and  agreements,  and  must  prove  that ;  but  I  think 
he  has  given  sufficient  evidence  of  it.    Though  the 
terms  of  the  lease  of  1810  are  such  as  taken  alone 
to  lead  to  the  inference  that  the  causeway  did  not 
then  exist,  they  are  not  at  all  conclusive.    The 
actual  existence  and  enjoyment  of  the  causeway  for 
fifty  years  (carrying  us  back  as  far  as  1818)  raises 
an   inference    that    the    causeway    had   existed 
before.     I  should  myself  conjecture  that  it  had 
been    made   at    the    time   when,    as    appears   by 
the  recitals  in  the  lease,  a  portion  of  the  Thames 
was   embanked     in    1793,    though    probably    not 
contempkted  in  the  original  plan  for  that  embank- 
ment, and  that  it  was  not  mentioned  in  the  lease, 
becau&e  it  was  not  brought  to  the  notice  of  those  who 
framed  it  that  that  plan  had  been  so  far  deviated 
from.    At  all  events  the  evidence  would  justify  the 
jury  in  drawing  that  conclusion.    And  if  the  cause- 
way was  in  existence  and  used  with  the  premises 
before  the  lease,  it  clearly  would  pass  under  the 
general  words  as  part  of  what  was  demised.    On 
this  point  the  court  below  were  unanimous,  and  the 
whole  of  the  judges  in  this  court  agree  in  thinking 
that  they  were  right.    The  issue  on  the  seventh  plea 
gives  rise  to  questions  of  greater  general  importance, 
and  in  my  opinion  of  much  more  difficulty.    The 
defendants  called  the  umpire  as  a  witness,  and  from 
his  evidence  which  is  set  out  in  the  case,  it  appears 
that  in  assessing  the  compensation  he  took  into 
consideration  the  taking  away  of  the  causeway  and 
blocking  up  of  the  landing  place,  and  some  slight 
structural  injuries  to  the  buildings ;  the  direct  com- 
pensation for  which  he  valued  at  260/.,  and  that  he 
also  took  into  consideration  that  the  bringing  the 
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promoters'  works  bo  near  to  the  plaintiff's  mansion 
affected  its  value  by  taking  away  the  privacy  of  the 
garden,  &c.,  so  as  in  his  opinion  greatly  to  reduce 
its  selling  or  letting  value,  and  that  the  compensa- 
tion for  this  depreciation  formed  the  residue  of  the 
large  sum  awarded.  On  this  two  points  were 
reserved.  First,  whether  the  evidence  of  the 
umpire  was  admissible  at  all;  and,  secondly,  if 
it  showed  that  the  award  had  been  given  for  some- 
thing which  the  umpire  had  no  power  to  give.  If 
the  plaintiff  is  right  on  either  of  those  points  he  is 
entitled  to  retain  his  verdict.  The  court  below 
were  unanimous  in  the  judgment  that  the  plaintiff 
was  entitled  to  retain  his  verdict,  but  were  not 
ag^reed  in  their  reasons,  the  majority,  consisting  of 
the  Chief  Baron,  and  my  brothers  Martin  and 
Channell,  being  of  opinion  that  the  evidence  ()f  the 
umpire  was  admissible,  but  that  it  showed  that  the 
umpire  proceeded  on  a  right  ground,  and  that  the 
award  was  good,  my  brother  Bramwell  being  of 
opinion  that  the  evidence  was  not  admissible,  but 
that  if  admitted,  it  showed  that  the  award  was 
made  on  a  principle  which  he  inclined  to  thinic  was 
wrong,  though  he  doubted  whether  the  finding  of 
the  umpire  could  be  reviewed.  And  now  both 
questions  come  before  this  court,  which  is  therefore 
required  as  a  court  of  error  to  decide  those  points. 
The  seventh  plea  itself  is  not  demurred  to,  and  all 
that  we  have  now  to  consider  is,  whether  the  sub- 
stance of  it  was  proved.  But,  in  considering  this,  we 
unaToidably  inquire  whai  that  substance  is,  and  so, 
collaterally  as  it  were,  consider  whether  the  plea  is 
good,  and  it  seems  to  me  that  it  is  good.  An  award 
is  the  decision  of  one  having  a  limited  authority  to 
determine  those  matters  submitted  to  him  by  the 
parties ;  or/ as  in  the  present  case  by  a  statute — and 
no  other,  and  from  this  it  follows  that  if  that 
limited  authority  has  not  been  pursued,  and  the 
arbitrator  has  awarded  something  beyond  the  autho- 
rity the  award  is  pro  ianto  void,  and  if  the  void  part 
is  so  mixed  up  with  the  r^st  that  it  cannot  be  re- 
jected, the  award  is  void  altogether ;  otherwise,  those 
against  whom  the  award  is  made  would  be  com- 
pelled to  fulfil  the  void  part,  and  1  think  both  on 
authority  and  principle  this  is  a  matter  which  may 
be  pleaded  as  a  defence  to  an  action.  In  old  times 
the  only  way  of  enforcing  an  award  was  by  action 
upon  it,  and  the  only  mode  of  resisting  the  enforce- 
ment of  the  award  was  by  pleading  to  that  action, 
and  consequently  all  the  old  authoriti'^fs  to  the  effect 
that  an  award  is  Toid  for  excess  of  jurisdiction  are 
authorities  that  it  may  be  shown  in  evidence  at  the 
trial  under  a  proper  plea.  Those  old  authorities 
are  very  numerous ;  it  is  sufBcietit  to  refer  to  those 
mentioned  in  Corny n's  Dig«  st  ** Arbitrament,"  £.  I. 
But  if  the  arbitrator  had,  whilst  his  nuthority  was 
unrevoked,  actually  decided  the  matter  which  he 
was  called  upon  to  decide,  it  was  no  defence  at  law 
to  an  action  on  the  award  that  he  had  miscon- 
ducted himself  or  improperly  rejected  evidence,  or 
even  been  induced  to  come  to  that  decision  by  the 
fraud  of  the  plaintiff  now  seeking  to  enforce  the 
award ;  though  these  facts  might  afford  grounds  for 
obtaining  relief  in  equity,  see  Veale  v.  Warner,  1 
Saund.  827,  N.  8.  The  practice  arose  first  in  the  time 
of  Charles  the  Second  of  making  submissions  a  rule 
of  court,  so  as  to  render  any  misconduct  under  that 
submission,  or  any  refusal  to  act  on  the  award,  a 
contempt  of  that  court,  and  so  give  that  court  juris- 
diction over  the  award  and  the  parties  to  the  sub- 
mission, and  this  practice  gave  rise  to  the  various 
enactments  under  which  a  court  of  law  now  has 
extensive  powers  over  the  reference.  Those  powers, 
however,  must  be  exercised  by  the  court  in  a  summary 
way,  and  the  statutes  neither  take  away  any  defence 
giv^n  by  common  law,  nor  enable  any  defendant 
in  fell  amlnn  to  set  up  any  defence  which  he  could 
^t  up  before.     Accordingly,  it  still 


remains  open  to  a  party  to  plead  to  an  award  aoj 
matter  that  shows  that  the  arbitrator  has  not  pur- 
sued his  authority,  either  in  cases  where  he  is  re- 
quired to  make  a  final  determination  on  all  matters 
by  not  determining  some  matter  brought  before  him, 
which  he  ought  to  determine  (MilcheUj,  Statfebh 
16  East,  58),  or  showing  that  the  award  included 
something  which  the  arbitrator  had  no  authority  to 
entertain,  and  which  could  not  be  severed  from  the 
rest  and  rejected :  (Beckett  v.  Midland  BaUwaif  Com' 
pony,  L.  Rep.  1  C.  P.  241 ;  17  L.  T.  Rep.  499.^   Nor 
is  it,  I  think,  any  objection  to  such  a  plea  that  the 
award  is  good  on  the  face  of  it,  so  as  to  purport  to 
be  a  decision  on  all  matters  which  ought  to  be 
decided  and  only  on  matters  within  their  authority, 
though  where  that  is  the  case  it  renders  it  moie 
difficult  to  prove  that  the  award  was  in  fact  a 
decision  on  matters  not  within  their  authority.  The 
award  is  the  judgment  of  an  inferior  tribunal  having 
a  limited  authority,  and  the  law  is,  I  think,  aeca- 
rately  stated  in  the  very  learned  opinion  delivered 
by  Willes,  J.,  in  Mayor  ^,  of  London  y.  Cox,  L. 
Rep.  2  H.  of  L.  26i'.    "  The  judgment  of  an  inferior 
court,  involving  a  question  of  jurisdiction,  it  not 
final.     If  the  decision  be  for  the  defendant,  there 
is  nothing  to  estop  the  plaintiff  from  suing  over 
again  in  a  Superior  Court,  and  insisting  that  the 
decision  below  had  turned  or  might  have  turned 
upon  jurisdiction.    If  the  decision  were  in  favour 
of  the  plaintiff,  it  is  still  not  conclusive,  because 
the  rule  that  in  inferior  courts  and    proceedings 
by  magistrates  the  maxim  Omnia  prcesunaattw  rite 
acta  does  not  apply  to  give  jurisdiction  never  has 
been  questioned  :  (per  Holroyd,  J. ;  R,  v.  AliSaintSf  7 
B.  &  C.  785 ;  R.  v.  Bolton^  I  Q.  B.  66 ;  Chew  v. 
Hofroyd,  8  Ex.  249,  per  Parke,  B.)    And,  therefore^ 
not  only  must  the  declaration  in  the  inf^or  court 
allege  jurisdiction,  but  also,  in  an  action  brought  in 
a  Superior  Court  upon  a  judgment  of  an  inferior 
court  duly  obtained,  it  must  be  again  averred  that 
the  original  cause  of  action  arose  within  the  juris- 
diction of  the  inferior  court,  so  that  upon  a  traverse 
of  that  averment  the  question  of  jurisdiction  may 
be  retried."    All  this,  I  think,  is  accurate,  and  is 
applicable  to  the  case  of  an  award.    *^An  award 
or  umpirage,"   says  Serjeant   Williams    (2  Wms. 
Saund,  62,  n.  3),  *<  ought,  in  pleading  to  bestoted," 
to  have  been  made  pursuant  to  the  submission  in 
form  as  well  as  substance,"  and  this  is  exactly  for 
the  same  reason  that  jurisdiction  must  be  avenvd  in 
an  action  on  the  judgment  of  an  inferior  court    In 
Mitchell  V.  Stavely,  1 6  East,  58,  the  award  was  good  on 
the  face  of  it,  yet  the  plea  was  held  good,  and  to  bold 
that  an  arbitrator,  in  fact  acting  out  of  his  juris- 
diction, can  estop   the  parties  by  untruly  saying 
that  he  awards  of  and  concerning  the  premises, 
would  be  to  stretch  the  technical  rule  that  one 
cannot  aver  against  the  record  much  further  than 
any  authoiity  warrants.     And  it  is  established  by 
Penny's  case,  7  £.  &  B.,  that  though  the  finding  of  a 
compensation  jury  is  good  on  the  face  of  it,  it  may 
be   shown    by    extrinsic    evidence   that   the  jurj 
exceeded  their  jurisdiction,  and  the  finding  may  be 
quashed.    But  there  is  a  point  which  it  was  not 
material  to  allude  to  in  Mayor,  ff^,  of  London  v.  Cot, 
which  it  is  necessary  to  notice  in  the  present  case. 
Though,  as  is  accurately  stated,  the  judgment  of  a 
limited  tribunal  is  not  final  on  the   question  of 
jurisdiction,  yet,  if  that  tribunal  has  jurisdiction,  the 
decision  on  a  point  within  its  jurisdiction  (or,  as 
Bramwell,   B.  in    the  court    below    expresses  it, 
within  its  arbitrium),  whether  on  the  law  or  the 
fact,  cannot  be  reviewed  except  in  a  court  having 
jurisdiction  to  sit  as  a  court  of  appeal  from  that 
decision.    Now  it  may  happen  that  the  same  qae»- 
tion  may  arise  either  as  a  question  of  jurisdiction, 
or  on  the  merits  within  the  jurisdiction.    It  is  fre- 
quently very  difficult  to  say  whether  the  juris- 
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diction  it  exceeded  or  not.    For  instances  showing 
the  difficulty  of  deciding  on  such  a  point,  see  R.  t. 
Dayman,  7  £.  &  B.  672  ;  R.  v.  Brown,  7  £.  &  B.  757; 
Bcuiey*s  case,  8  E.  &  B.  607.    Now,  in  cases  where  an 
award  is  good  on  the  face  of  it,  but  the  arbitrator 
has  made  a  mistake  either  uf  law  or  tact,  if  that 
mistake  has  been  as  to  amatter  within  the  arbitrator's 
Authority,  then,  inasmuch  as  there  is  no  court  of 
appeal  from  the  arbitrator,  the  mistake  cannot  be 
remedied,  nor  can  the  court,  even  in  the  exercise  of 
its  equitable  jurisdiction,  set  aside  the  award  unless 
it  can  be  shown  that  there  was  misconduct  or  some 
other  .equitable  ground  for  interference     And  in 
the  case  of  the  verdict  of  a  compensation    jury, 
inasmuch  as  the  certiorari  is  taken    away,  there 
is  no    remedy    at   law    at   all,    unless    there  be 
excess  of  jurisdiction.     But   if  the  mistake  has 
been    as    to    the    extent     and    nature    of    the 
arbitrator's  authority   leading   him   to   exceed  it, 
then,    inasmuch   as    an    excess    of   authority    by 
mistake  is  just  as  much  an  excess  as   if  it   had 
been  in  consequence  of  a  wilful  disregard  of  the 
limita  of  the  authority,  the  award  may  be  impeached 
as  being  made  without  jurisdiction.      Were   thi« 
otherwise,  no  one  who  submits  to  a  reference  of  one 
thing  could  be  safe  from  having  an  award  put  upon 
him  as  to  anything  else.    Accordingly  iu  Jones  v. 
Corry,  5  Bing.  N.  C.  187,  where  the  Court  of  Common 
Pleas  were  satisfied  that  the  arbitrator  had  miscon- 
strued the  order  of  reference,  and  so  mistaken  the 
limits  of  his  authority,  the  award  was  set  aside. 
This  principle  is  very  clearly  laid  down  in  the  judg- 
ment of  Hart,  L.C.  in  Brophy  t.  Holmes^  2  Molloy,  1. 
There  had  been  a  reference  by  order  of  Nisi  Frius  to 
three  jurymen  of  all  matters  in  difference,  and  they 
had  awaided  in  favour  of  the  defendant  by  an  award 
on  all  matters  in  difference,  and  which  therefore 
purported  to    be  a  decision  on  all  such  matters 
brought  before  them.    The  Lord  Chancellor  had  to 
decide  whether  this  finally  disposed  of  an  equitable 
claim  under  a  guarantee.    It  appears  that  the  Lord 
Chancellor  was  satisfied  that  in  fact  the  claim  on  the 
guarantee  was  brought  before  the  three  arbitrators, 
and  that  the  counsel  for  the  defendant  protested 
that  they  had  no  right  to  consider  it,  and  gave  them 
what  is  called  a  "  caution  not  to  entertain  such  a 
claim."    The  Lord  Chancellor  says,  "If  the  arbi- 
trators said  we  think  the  guarantee  not  within  our 
jurisditttion  "  (they,  in  fact,  did  so,  for  on  the  face  of 
the  award  they  professed  to  decide  it)  **  that  would 
be  one  case.    But  if  the  arbitrators  looked  at  it,  and 
determined  it  was  not  a  claim  that  was  entitled  to 
have  effect    given  to  it,  and,  moreover,  that  by 
reason  of  having  accepted  such  an  undertaking  the 
plaintiff  was  disentitled  to  any  contribution  towards 
the  loss,  that  is  different,  and  although  I  think  it 
was  a  wrong  conclusion  I  cannot  remedy  it."    He 
then,  after  stating  the  clear  facts  and  the  giving  the 
caution,  says,  "  But  the  question  is,  did  that  caution 
act  before  upon  the  minds  of  the  arbitrators,  and 
did  they  throw  the  matter  of  the  guarantee  out  of 
their  calculation  accordingly,  or  did  they  disregard 
it  as  an  empty  threat,  and  con^tider  the  matter  of 
the  guarantee  ?    That  is  the  question,  for  if  it  could 
be  shown  that  the  caution  prevented  them  from 
exercising  their  judgment  on  the  guarantee,  and  the 
effect  of  the  contract,  and  the  question  of  damage, 
the  plaintiff  has  not  had  a  fair  trial  of  his  claims ; 
but  if  they  disregarded  the  caution,  then  the  matter 
has  been  tried  already,  but  the  evidence  in  this  case 
has  been  omitted  to  be  pointed  to  the  very  fact,  which 
alone  could  entitle  a  court  of  equity  to  interfere 
after  the  award.    The  plaintiff  might  have  examined 
each  of  the  arbitrators,  and  put  this  plain  interroga- 
tory to  each.  '*  Did  you  abstain  in  consequence  of  the 
caution  or  for  any  other  reason  from  weighing  the 
effect  of  the  guarantee,  or  did  you  look  into  it,  and 
all  the  matters  in  difference  between  the  parties, 


and  conclude  on  the  whole  case  ?**  He  then  proceeds 
to  say  that  if  there  had  not  been  delay  he  should 
have  directed  an  inquiry  on  that  point  alone,  and  as 
it  was  would  consider  whether  he  should  do  so  or 
not.    Afterwards  it  appears  that  on  fresh  evidence 
he  was  satisfied  that  the  arbitrators  had,  in  fact,  ad- 
judicated on  the  claim.    It  seems  clear,  therefore, 
that  the  Lord  Chancellor  thought  that,  Uiough  the 
award  was  good  on  the  face  of  it,  and  purported  to 
be  an   adjudication  on  all  matters   in  difference 
brought  before  the  arbitrators,  there  might  be  an 
inquiry  as  to  whether,  in  fact,  the  arbitrators  did 
exercise  the  jurisdiction,  and  that  Uie  arbitratort 
themselves  might  be  examined  as  witnesses  as  to 
that  fact.    There  is  no  case  or  authority  that  I  can 
find  that  says  an  umpire  or  arbitrator  is  either  in- 
competent as  a  witness,  or  privileged  from  giving 
testimony  as  to  any  matter  material  to  the  issue. 
Of  course,  any  attempt  to  annoy  an  arbitrator,  by 
asking  questions  tending  to  show  that  he  had  mis- 
taken the  law,  or  found  a  verdict  against  the  weight 
of  evidence,  should  be  at  once  checked,  for  these 
matters  are  irrelevant.    But  where  the  question  is 
whether  he  did  or  did  not  entertain  a  question  over 
which  he  had  no  jurisdiction,  the  matter  is  irre- 
levant, and  nobody  can  be  better  qualified  to  give 
testimony  on  that  matter  than  the  umpire.    I  wish 
to    guard  against  being  supposed  to   express  an 
opinion  that  a  juryman  might  be  asked  on  what 
grounds  he  and  his  fellows  gave  their  verdict ;  that 
involves  very  different  considerations,  and  may  be 
decided  when  the  case  arises.     But  I  can  see  no 
reason  for  the  doubt  as  to  whether  the  umpire's 
evidence  was  admissible.    And  in  the  recent  case  of 
the  Dare  Vaiky  Railway  Company,  L.  Bep.  6  £^.  429, 
upon  a  question  closely  resembling  the   present, 
Giffard,  L.J.  (then  Vice-Chancellor}  expressed  a 
clear  opinion  as  to  the  admissibility  of  the  evidence 
of  an  arbitrator,  and  acted  upon  it.    This  brings  me 
to  the  question  of  substance  in  this  case,  namely, 
whether  the  umpire's  evidence  shows  that  be  was 
right  or  wrong,  and,  supposing  him  to  be  wrong, 
whether  the  error  went  to  the  jurisdiction.     This 
is  a  question  of  great  general  importance,  and  as 
there    is   serious   difference   of    opinion   on    the 
point,  I  think  it  right  to  state  my   reason   for 
the    opinion    at    which    I    have    arrived    folly. 
The  umpire  acted  under  the  Lands  Clauses  Con- 
solidation Act  1845,  and  Uierefore  the  extent  and 
limits  of  his  authority  must  depend  upon  the  true 
construction  of  that  Act.    The  only  sections  which 
I  think  material  are  sect.  18  by  which  (be  promotert 
are  required  to  give  a  notice  stating  the  particulars 
of  the  lands  required,  and  their  wiUingnefls  to  treat 
for   the    purchase    thereof;  and  as  to  the  com- 
pensation to  be  made  to  all  parties  for  the  damage 
that  may  be  sustained  by  them  by  reason  of  the 
execution  of   the  works,  sect  25,  by  which  any 
question  of    "disputed    compensation"    may    be 
referred ;  and  sect.  68,  by  which  it  is  enacted  that 
in  estimating  "  the  purchase-money  or  compensation 
to  be  paid  by  the  promoters,"  regard  shall  be  had, 
"  not  only  to  the  value  of  the  land  to  be  porchafed 
or  taken  by  the  promoters  of  the  undertaking,  but 
also  to  the  damage,  if  any,  to  be  sustained  by  the 
owner  of  the  lands  by  reason  of  the  severing  of  the 
lands  taken  from  the  other  lands  of  such  owner,  or 
otherwise  injuriously  affecting  such  other  lauds  by 
the  exercise  of  the  powers  of  this  or  the  special  Act, 
or  any  Act  incorporated  therewith."    Sect.  49  may 
also  be  referred   to,  though  not  binding   on  aa 
arbitrator,  as  it  assists  in  the  construction  of  sect. 
68.    Sect.  68  does  not  seem  to  me  to  affect  the  con- 
struction of  the  previous  sections.  liord  Colonsay  in 
Hammtrsndth  Railway  Compaxiy  v.  Bnxnd,  L.  Bep.  4 
£ng.  and  Ir.  App.  209 ;  21  L.  T.  Bep.  N.  &  288, 
observed  that  **  the  object  in  contemplation  appears 
to  have  been  to  prescribe  the  manner  in  which 


584 


MAGISTRATES'   OASES. 


Ex.  Cb.] 


Thb  Dukb  or  BnccLBDCH  v.  The  Metropolitan  Board  of  Workb. 


[Ex.Ch. 


daimi  brought  forward  under  certain  circumstances 
are  to  be  investigated,  not  to  introduce  a  new  class 
of  parties  who  were  not  entitled  to  come  in  under 
the  previous  sections,"  and  in  this  I  entirely  agree. 
Now  in  the  present  case  the  Duke  of  Buccleuch  was 
owner  of  a  causeway  which  was  taken  by  the  pro- 
moters, and  which  was  severed  from  other  lands, 
Tif.,  Montague  House,  belonging  to  the  same  owner, 
and  the  amount  of  compensation  was  disputed.  The 
umpire  appointed  had  tharefore  power  to  determine 
what  should  be  the  compensation  or  purchase- money 
of  the  lands  taken,  t.e.,  the  causeway,  and  in  esti- 
mating that  was  inquired  to  have  regard  to  the 
damage,  if  any,  sustained  by  the  Duke  as  owner  of 
Montague  House  by  reason  of  the  severing  of  the 
camseway  from  Montague  House,  "or  otherwise 
injnrionsly  affecting  such  other  lands  (i.e.,  Montague 
House^  by  the  exercise  of  the  powers  of  this  or  the 
special  Act,"  and  the  question  is,  whether  he  had 
exceeded  the  power  thus  given  to  him.  It  is  neces- 
sary first  to  ascertain  what  the  umpire  has  really 
done,  and  in  order  to  ascertain  this  the  inconvenient 
way  in  which  the  points  are  raised  obliges  us  to 
draw  inferences  from  the  evidence  stated  in 
the  case  at  pp.  8  to  6.  The  umpire  at  p.  5 
first  states  the  capitalised  rent  which  the  Duke 
would  pay  for  the  land  over  which  the  Act  gives 
him  A  right  of  pre-emption,  at  2475^.,  and  then  pro- 
ceeds, **  My  award  was  this  loss  of  jetty,  200/.,  the 
structural  damage  to  the  walls,  BOLj  the  capitalised 
rent  of  garden  2475^  Then  I  put  it  that  the  ex- 
pense of  building  a  wall,  laying  out  the  gardens,  and 
other  matters  which  the  Duke  would  be  put  to, 
would  be  600^  And  then  I  thought  after  all  had 
been  done,  the  house  would  be  of  less  value  to  be 
occupied  by  a  nobleman  or  a  gentleman  than  it 
would  have  been  before  by  the  sum  of  5000/."  The 
capitalised  rent  of  the  garden  is  brought  in  under  a 
special  provision  of  the  Thames  Embankment  Act; 
the  point  which  we  have  to  decide  is  raised  as  to 
the  5000L,  which  is  all  that  we  need  consider 
at  present.  The  umpire,  on  being  further  ques- 
tioned, explains  himself  at  p.  6,  **  When  I  took  into 
consideration  the  fact  that  the  Duke  of  Baccleuch*s 
house  was,  as  it  stood  before,  with  the  road  on  one 
side  in  continuation  of  Parliament-street  to  White- 
hall, and  on  the  other  side  perfect  privacy,  and 
^although  the  garden  is  smaller  than  it  will  be  if  the 
duke  adopts  what  I  thought  he  would  adopt,  namely, 
getting  this  piece  of  land)  still  there  was  perfect 
privacy.  When  the  embankment  was  made,  the 
evidence  showed  that  there  would  be  a  roadway, 
and  that  roadway  would  be  above  the  present  level 
of  the  duke's  garden,  and  that,  therefore,  the  only 
thing  he  could  do  would  be  to  build  a  high  wall, 
and  shut  it  out  very  much  in  the  same  way  as  the 
gardens  of  Buckingham  Palace  are  shut  out  from 
the  toad.  Theie  would  be  traffic,  and  dust,  and 
dirt,  and  commotion,  and  noise,  which  seemed  to 
me  to  alter  the  character  of  that  house  entirely. 
After  I  had  heard  all  the  speeches,  and  had  been  a 
seoond  time  to  see  the  place,  and  had  walked  round, 
and  had  taken  Into  consideration  all  I  could,  it 
seemed  to  me  (although  it  is  quite  true  that  some 
people  might  not  have  the  same  objection  to  it  that 
others  might)  upon  the  whole,  if  a  person  came 
there  to  tiUce  that  house,  he  would  not  give  for  it  by 
GOOOL  what  he  would  have  given  for  it  before."  I 
think  that  this  discloses  a  case  proper  to  be  laid 
before  the  committees  of  both  Houses  when  dis- 
ciMsing  the  Bill,  showing  that  the  execution  of  the 
undertakittg  would  inflict  damage  on  the  owner  of 
Montague  House,  and  asking  the  Legislature  either 
to  stop  the  undertaking  altogether,  or  make  a 
which  would  protect  him,  or  insert  a 
se  to  give  him  compensation."  But  if 
ication  was  made  it  was  not  successful, 
it  will  not  be  disputed,  Uiat  had  not 


a  portion  of  the  hereditaments  held   along  with 
Montague  House   been    taken,    no   compeosatioa 
could,  under  the  Lands  Clauses  Consolidation  Act, 
have  been  given  for  any  of  the  things  mentioned  bj 
the  umpire,  as  forming  the  grounds  on  which  he 
gave   the    5000/.    The   loss  of    privacy,  and  the 
vicinity  of  traffic,  and  dust  and  commotion  and 
noise  from  a  public  road,  are  very  likely  to  affect 
the  value  of  a  house,  and  so  occasion  pecuniary  lost 
to  its  owner,  but  no  action  would  lie  for  such  lois ; 
and  I  think  it  is  now  established  by  the  decision  of 
the  House    of    Lords    in    Bickett   v.  MetropoUtan 
Rmboay,   L.  Rep.  2  H.  of  L.  175 ;  16  L.  T.  Rep. 
N.  S.  542,  that  no  compensation  can  be  given  for 
anything  which  would  not  have  been  the  subject 
of  an  action  had  the  statute  not  made  it  lavfnL 
Where  it  is  damnum  sine  injuria  the  lands  are  not 
injuriously  affected,  and  no  compensation  is  given, 
that  is,  of  course,  unless  there  is  a  special  enact- 
ment for  the  purpose.    And  I  think  it  is  also  clear, 
as  a  matter  of  fact,  that  all  these  ingredients  were 
wholly  independent  of  the  taking  of  the  causeway, 
and  would  have  inflicted  just  the  the  same  loss  and 
hardship  on  the  owner  of  Montague  House  if  there 
never  had  been  a  causeway  at  all,  and  the  embank- 
ment  and   roadway   had    run    alongside   of   the 
garden    wall    without   actually  taking    any   psrt 
of  the   property.     It  was  stated    (and  I   beliere 
perfectly  truly)  that  whether  Crompton,  J.  meant 
to  go  so  far  or  not,  in   practice  his  decision  in 
Be   StocJtport,    ffc^   Railway  Company  (on  whidi  I 
shall  afterwards  comment)  has  been  acted  on,  u 
establishing  a   principle  very  well  stated  in  the 
umpire's  evidence  at  page  3,  ''The  claim  was  pat 
before  me  in  this  way.     First  they  said  the  doke'i 
causeway  is  taken  from  him,  and  then  they  ssid 
that  therefore  lets  him  in  as  taking  an  easement 
attached  to  his  house,  to  claim  before  an  aibitrator 
for  the  loss  and  for  general  damages  to  the  honie, 
including  all  its  amenities,  of  whatever  kind  they 
may  be."    I  think  that  the  umpire  adopted  and 
acted  on  this  principle,  and  the  question  is  whether 
it  is  good  law.    It  seems  to  me  clear  that  he  did 
not  think  or  find,  or  mean  to  find,  that  this  damage 
was  in  any  way  connected  with  the  taking  of  tbe 
causeway,  except  in  so  far  as  the  Embankment  could 
not  have  come  so  near  without  taking  that  portion  of 
land.    I  treat  the  case,  therefore,  exactly  as  if  the 
umpire  had  done  what  a   compensation  jury  are 
required  by  sect.  49  to  do,  that   he  had  severed 
the    amounts,    and    then    for    the    purpose   of 
raising  the  question,  had  found  on  the  face  of  hit 
award  that  the  compensation  for  the  land  taken  wu 
250/.,  and  that  damage  to  the  amount  of  5000il  wai 
sustained  by  the  owner  of  Montague  House  in  con- 
sequence  of   the    execution   of    the   undertaking 
causing  a  deterioration  in  value  in  that  house,  and 
that  the  undertaking  could  not  be  carried  out  with- 
out severing  the  lauds  taken  from  Montague  Hoose. 
The  question  would  then  have  been  rais^  easily  io 
an  action  on  the  award,  and  would  I  think  hare 
been  the  same  which  is  now  raised  with  some  diffi- 
culty.   I  have  by  no  means  made  up  my  mind  ai  to 
the  exact  limits  of  what  the  umpire  might  properly 
consider  under  sect.  63,  nor  is  it  necessary  to  do  sou 
satisfied  that  he  has  given  too  much.    And,  there- 
fore, I  wish  to  point  out  distinctly  that  my  jndg- 
ment  proceeds  on  the  ground  that  I  think  the 
umpire  has  given  compensation  for  the  damage  sus- 
tained from  the  execution  of  the  undertaking  gene- 
rally, and  that  to  do  so  was  in  my  opinion  beyond 
his  jurisdiction.     It  does  seem  a  very  startling  pro- 
position that  the  taking  a  portion  of  land,  howerer 
small,  should  entitle  the  owner  to  claim  compensa- 
tion for  all  the  damna  sine  injuria  arising  from  the 
execution  of  the  undertaking,  for  which  he  would 
otherwise  have  had  no  compensation.    Let  us  sup- 
pose that  adjoining  to  Montague  House  was  one  of 
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equAl  size  and  with  a  similar  garden,  but  that  the 
garden  wall  had  ran  along  six  inches  from  high- 
water  mark,  and  the  lease  had  only  been  of  the 
garden  and  its  wall  so  as  to  exclude  the  bank  of  the 
Thames,  and  that  there  was  no  causewaj  or  landing 
place,  such  a  house  would  be  of  very  nearly  the 
same  value  as  Montague  House ;   the  deterioration 
in  value  from  the  execation    of  the  undertaking 
would  be  very  nearly  the  same,  and  yet,  inasmuch 
as  the  embankment  would  not  touch  any  part  of  the 
hypothetical  house,  its  owner  would  get  nothing ; 
whilst  the  owner  of  Montague  House,  because  his 
causeway  (worth  200^)  is  taken,   gets  8S26L     I 
think  it  would  be  difficult  to  explain  to  that  hypo- 
thetical owner  satisfactorily  why  he  got  nothing 
whilst  his  neighbour  got  so  much,  and  he  would 
probably  express  a  rather  unfavourable  opinion  of 
the  ineonsistency  of  the  law  and  the  irrational  dis- 
tinctions of  lawyers.     And  I  think  he  would  be 
right,  for  there  would  be  a  great  anomaly ;  but  I  shall 
endeavour  to  show  that  the  law  is  not  open  to  this  re- 
proach, and  the  supposed  anomaly  does  not  exist. 
If  I  correctly  appreciate  the  argument  against  my 
opinion,  it  is  that  the  only  reason  why  the  hypothe- 
tical owner  would  not  get  compensation  is  that  no 
words  have  been  used  in  the  Lands  Clauses  Act  to 
include  his  case  (in  effect  that  his  was  casus  omisnia)^ 
and  that  the  hardship  in  his  case  ought  not  to  be 
a  reason  for  imposing  a  similar  hardship  on  a  person 
whose  case  is  such  that  the  language  used  may  by 
a  fair  interpretation  include  it.    But  after  consider- 
ing this  with  all  the  attention  due  to  an  opinion 
entertained  by  several  of  the  judges,  I  cannot  agree 
in  either  position.    I  think  and  shall  now  endearour 
to  prove,  first,  that  the  Legislature  in  passing  the 
Lands  Clauses  Act,  did  not  merely  neglect  to  use 
words  which  would  include  the  case  of  an  owner 
who  has  suffered  (/amiui  sine  injurid  from  the  execution 
of  the  undertaking,  but  that  it  was  their  intention 
not  to  include  any  such  cases  in  the  Lands  Clauses 
Consolidation  Act.    And  secondly  that,  interpreting 
the  language  of  the  Legislature,  according  to  the 
ordinary  rules  of  construction,  there  is  nothing  to 
show  an  intention  to  tack  on  to  the  compensation 
for  the  land  tidcen  compensations  for  matters  in  no 
way  connected  with  the  taking  of  that  land,  than 
that  they  affect  some  other  land  belonging  to  the 
same  owners.    First,  I  think  that  the  8  Vict.  c.  18, 
is  strictly  a  Lands  Clauses  Consolidation  Act,  and 
nothing  else.    This  is  very  clearly  demonstrated  by 
Lord  (>9lonsay  in  the  Hammersmith  Railway  v.  Brand, 
L  Rep.  4  H.  of  L.  207  to  210,   and  to  what  he 
there  says  I  refer  without  repeating  it.    The  bearing 
of  that  on  the  present  argument  is  as  follows :  the 
mode  of  legislation  now  and  for  many  years  adopted 
where  an  undertaking  is  promoted  requiring  statut- 
able powers,  is  to  refer  the  Bill  in  each  House  to  a 
committee,  who  have  to  hear  parties  opposing  it  and 
evidence,  and  to  decide  quasi-judidally.  Those  com- 
mittees have  to  determine  whether  the  undertaking 
is  such  that  for  the  public  good,  the  promoters  ought 
to  have  Parliamentary  power  to  carry  it  out,  and 
amongst  others  the  power  to  take  lands.    If  anyone 
can  show  the  committee  that  the  amount  of  private 
annoyance  from  the  execution  of  the  undertaking 
will  exceed  the  public  good,  it  is  a  reason  for  reject- 
ing the  Bill  altogether.    If  the  private  annoyance 
to  a  particular  individual  is  shown  to  be  great, 
though  not  sufficient    to  cause   the  rejection    of 
the    Bill,    it    is    a   reason   for    inserting   special 
clauses    in    favour   of   that   individual.    This  is 
idluded  to   by   Lord   Campbell   in   North  British 
Bailmay  v.  Todd,  2  CI.  &  F.  788.     It  is  said  that 
the  practice  of  committees    is    to   refuse  to  hear 
anyone  whose  land  is  not  taken — that  such  a  person 
has  no  locus  standi;  and  it  may  be  that  either  for 
this  or  some  other  reason  the  Legislature  often 
refuse  to  insert  such  dauses  where  they  ought  in 


fairness  to  do  so ;  for  instance,  it  may  be  that  in  the 
present  case  the  Duke  has  good  grounds  for  saying 
that  he  has  been  harshly  uMd.    But  the  Legislature 
never  intended  to  make  their  decision  in  any  case 
subject  to  review  either  by  a  compensation  jury  or 
an  arbitrator.     The  Lands  Clauses  Consolidation 
Act  is  only  to  come  into  operation  alter  the  special 
Bill  has  become  a  special  Act,  and  the  Legislature 
have  determined  that  the  scheme  is  for  the  public 
good,  and  that  the  promoters  are  to  have  powers  to 
take  lands,  and  then  it  provides  on  what  terms  these 
lands  shall  be  paid  for,  and  it  provides  for  that  only. 
It  may  be  that  the  scheme  of  legislation    now 
pursued  is  not  a  satisfactory  one,  and  that  it  would 
be  better  not  to  leave  the  question  whether  a  person 
shall  have  compensation  for  damma  sins  iniuria  so 
entirely  to  the  committees.    It  may  be  in  general 
that  operates  with  harshness  on  small  owners,  who 
cannot  afford  to  appear  in  Parliament,  though  that 
hardship  would  not  exist  in  the  present  case.    And 
no  doubt  the  committees  are  not,  from  their  nature, 
very  well  qualified  to  estimate  the  extent  of  the 
damage  likely  to  be  sustained  in  each  case.    All 
these  are  reasons  for  changing  the  scheme  of  Legis- 
lation.   But  whilst  it  exists,  it  would,  I  think,  be 
very   inexpedient  to  subject  the  decision  of   the 
Legislature  to  review  before  a  compensation  jury  or 
an  arbitrator.    I  am  sure  that  the  Lands  Clauses 
Consolidation  Act  contains  nothing  to  indicate  an 
intention  so  to  do,  and  I  am  so  far  from  thinking 
this  is  a  cetsus  omissus  that  I  feel  very  confident  that 
neither  House  of  the  Legislature  would  ever  have 
consented  to  any  such  proposaL    It  is  one  thing  to 
renounce  a  jurisdiction    altogether,    and   quite  a 
different  one  to  retain  it  and  subject  it  to  an  i^peal 
to  an  inferior  tribunal.    Then,  it  seems  to  me  thaty 
construing  the  words  of  the  Lands  Clauses  Act 
according  to  the  ordinary  rules  of  interpretation, 
there  is  nothing  to  show  an  intention  that  compen- 
sation for  the  damna  sine  infuria  to  other  lands  neld 
along  with  the  lands  taken  should  should  be  tacked 
OD  to  the  compensation  for  the  lands  actually  taken, 
unless  the  damna  are  occasioned  by  the  severance 
or  in  some    analogous   way  connected   with  the 
taking  itself.    I  agree  that  the  words  of  the  Act 
should    be    construed    liberally   so    as    to   give 
full  compensation  for  all  that  is  taken  from  an  un- 
willing purchaser.  I  quite  agree  that  where  a  house 
has  a  particular  value,  as,  for  instance,  from  being 
the  place  where  a  trade  is  carried  on,  the  goodwill 
of  which  would  be  injured  by  the  removal,  the 
compensation  should  include  that,  as  was  deter- 
mined in  Juhb  V.  Htdl  Dock  Company,  9  Q.  B.  448, 
on  the  construction  of  a  private  Act  containing 
clauses  to  the  same  effect  as  those  since  that  time 
inserted  in  the  Lands  Clauses  Consolidation  Act ; 
but  I  cannot  agree  that  under  the  general  words  in 
sect.  18  ''the  damage  that  may  be  sustained  by 
them  "  (the  parties  interested  in  the  property  taken) 
any  damage  may  be  brought  in.    I  think  it  is  only 
the  damage  arising  from  the  taking  or  injuriously 

ithat  is  actionably)  affecting  the  property.  Nor  do 
think  the  words  in  the  6drd  section,  **  or  otherwise 
injuriously  affecting  such  other  lands*'  have  the 
extensive  meaning  attributed  to  them.  The  general 
rule  of  construction  is  that  general  words  following 
upon  particular  instances  are  to  be  construed  with 
reference  to  those,  and  held  to  be  intended  to  mean 
something  analogous  to  them ;  something  efusdem 
generis.  Thus  in  a  policy  of  marine  insurance  after 
enumerating  many  perils,  the  policy  proceeds  to 
mention,  "  all  other  perils,  losses,  or  misfortunes  ** 
to  the  subject  of  insurance.  This  is  always  con- 
strued to  mean,  not  that  the  underwriters  insure 
against  everything,  but  only  that  they  insure 
against  such  misfortunes  as  though  not  enumerated 
are  of  the  same  nature  as  those  enumerated.  The 
principle  is  the  same  as  that  on  which  general 
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words  are  held  to  be  restrained  and  qualified  by  the 
recitals  in  the  same  instmment :  (see  Arbington  r, 
M^rich,  2  Will.  Sannd.  411.)  And  applying  this  rule 
of  construction,  those  general  words  must  be  con- 
strued as  meaning  all  such  damage  as  is  analogous 
to  and  of  the  same  kind  as  that  arising  from  the 
severance.  I  think  thej  would  probably  include 
eiich  damage,  even  though  it  would  not  be  strictly 
speaking  injurious,  for  instance,  if  a  cutting  is 
made,  in  consequence  of  which  a  well  is  drained,  it 
is  not  injurious;  but  if  the  land  m  which  the 
cutting  was  made  was  severed  from  the  land  in 
which  the  well  was,  I  should  think,  though  it  is 
not  necessary  to  decide  it,  that  the  latter  land  had 
suffered  a  damage  not  from  the  severance  indeed, 
but  from  something  so  analogous  to  it  that  it  came 
within  these  general  words  as  being  of  the  same 
sort.  But  I  cannot  agree  that  if  a  railway  happened 
to  pass  through  a  field  belonging  to  and  occupied 
with  a  great  posting  house  on  the  turnpike  road, 
this  would  authorise  the  giving  of  compensation 
for  the  loss  sustained  by  the  owner  of  the  posting 
establishment  in  consequence  of  the  diversion  of 
traffic  from  that  road.  I  am  quite  aware  of  the 
danger  of  falling  into  a  fallacy  when  endeavouring 
to  show  that  the  argument  used  on  the  other  side 
leads  to  some  extreme  result,  but  I  do  not  see  how 
the  present  case  may  be  supported  except  on 
reasoning  which  would  apply  to  the  case  of  the 
posting  establishment.  The  point  is  singularly 
tMurren  of  authority.  The  only  case  thst  I  am 
aware  of  directly  in  point  is  that  of  Re  Sfockpori, 
jr.,  Railwajf  Company,  There  the  railway  com* 
pany  took  part  of  the  lands  attached  to  a  cotton 
miUf  and  in  consequence  of  the  line  coming 
ao  near  the  premises,  there  was  an  increased 
liability  to  risk  of  fire  from  the  passage  of  trains, 
and  for  that  the  compensation  jury  gave  800/.  The 
late  Mr.  Justice  Crompton  had  to  decide  whetiier 
it  waa  within  the  jurisdiction  of  the  jury  to  give 
compensation  for  this  head  of  damage,  and  he 
decided  that  it  was.  His  reasons  are  thus  ex- 
pressed :  ^*  Where  the  mischief  is  caused  by  what  is 
done  on  the  land  taken,  the  party  seeking  com- 
pensation has  a  right  to  say  it  is  by  the  Act  of 
Parliament,  and  the  Act  of  Parliament  only,  that 
you  have  done  the  acts  which  caused  the  damage: 
without  the. Act  of  Parliament,  everything  you 
have  done,  and  are  about  to  do,  in  the  making  of  the 
railway,  would  have  been  illegal  and  actionable, 
and  is,  therefore,  matter  for  compensation."  It  is  to 
be  oUerved  that  this  reasoning  is  confloed  to  the 
acts  done  on  the  land  taken  itself,  and  in  the  case 
before  him  the  increased  risk  of  fire  arose  from  the 
engines  coming  on  the  land  taken,  and  so  bringing 
fire  close  to  the  premises.  I  have  already  expressed 
my  opinion  that  in  many  cases  mischief  arising 
from  acta  done  on  the  land  taken  may  give  rise  to  a 
claim  for  compensation  under  the  general  words  <^ 
sect.  68,  as  causing  damage  analogous  to  and  of  the 
same  nature  as  that  arising  from  severance.  I  sug- 
gested one  instance  of  a  well,  laid  dry  by  a  cutting 
in  the  land,  which,  whilst  it  belonged  to  the  same 
owner,  acted  as  a  reservoir  for  that  well.  I  may 
suggest  another,  where  the  cutting  would  leave  the 
adjoitiing  land  supported  sufficiently  to  bear  it  in  its 
natural  state,  but  no  longer  able  to  bear  the  weight 
of  buildings  which  could  have  been  erected 
there  if  the  lands  taken  had  still  remained 
the  property  of  the  same  owner.  Probably  the 
deterioration  of  the  value  of  the  other  lands 
as  building  ground  might  be  considered  as  arising 
from  a  cause  ^'tudem  generu  with  that  from  sever- 
ance. I  am  not  prepaJred  to  say  that  even  a  loss  of 
amenity  might  not  sometimes  be  brought  in.  In 
such  a  case  as  that  disclosed  in  North  BritUh  Rail- 
way V.  Toddk  12  CL  &  F.  722,  where  a  portion  of 
Mr.  Todd's  land  was  taken,  so  as  to  enable  the  rail- 


way company  to  erect  an  unsightly  embankment, 
cutting  o£f  tiie  view  from  the  windows  of  lus  vUU 
(though  Lord  Campbell  seems  to  suggest  (pi  738) 
that  his  proper  course  would  have  been  to  obtsin  a 
special  clause),  perhaps  the  bss  of  prospect  and 
amenity  thus  occasioned  might  be  considered  u 
ejuadem  generii  with  severance,  and  other  cases  may 
arise  in  which  it  may  be  very  prop^  to  take  into 
account  the  effect  of  that  severance  on  the  amenity 
of  the  rest  of  the  premises.    And  if  I  could  think 
that  the  umpire  really  tried  to  estimate  the  compen- 
sation due  to  the  duke   for  the  severance  of  his 
causeway  from  his  g^arden,  and  had  prodigionsly 
erred  in  assessing  the  amount,  I  am  not  prepared  to 
say  that  the  award  could  be  questioned.    Bat  it 
would  be  doing  him  great  injustice  to  suppose  that 
he  did  so.    I  think  it  quite  clear  that  he  applied 
the  principle  of  the  Stockport  case,  as  it  has  been 
generally  understood  that  a  part  of  the  premises 
being  taken  it  let  in  the  claimant  to  have  damages 
assessed  for  everything.    I  doubt  whether,  since  the 
decision  of  the  House  of  Lords  in  the  Hammer 
tmith  RaUway  v.  Brand,   this   can   be    supported. 
It  is  not  necessary  to  form  an  opinion  on  this.   I 
think  it  however  important  to  call  attention  to  the 
reasons  of  Crompton,  J.,  which  are  based  entirely 
on  the  mischief  luising  from  the  acte  done  upon  the 
land  taken.    I  think  if  in  the  extreme  case  I  have 
supposed  before  of  the  railway  taking  a  comer  of  a 
farm,  held  along  with  a  posting  house,  a  claim  had 
been  made  for  compensation  for  the  loss  arising 
from  the  diversion  of  traffic,  and  hia  decision  io 
Re  the  Stockport  jrc.  Railway  Ompany  had  been  cited 
before  Crompton,  J.,  in  support  of  it,  he  would  have 
said,  "  No ;  I  th«re  thought,  rightly  or  wrongly,  Uist 
the  mischief  arose  from  the  acta  done  on  the  hud 
taken,  here  it  arose  from  no  such  thing,  but  from 
the  making  of  the  railway  generally,  which  is  quite 
a  different  thing."    But  though  I  think  the  conclo- 
sions  drawn  from  Re  the  Stockport  Railway  Companj 
go  much  further  than  his  decision,  or  the  reasoniog 
on  which  he  proceeds,  justifies,  yet  still  those  conda- 
sions  may  be  supported  on  general  reasoning,  indepea- 
dentof  his  authority.  Before  entering  on  this  itmaj 
be  as  well  to  point  out  how  far  the  caae  of  BroMd  r. 
Hammersmith  Railway  Company  has  any  bearing  on 
the  question.     There  no  lands  belonging  to  the 
claimants  were  taken,  but  the  works  obstructed  their 
light,  and  air,  and  way,  and  for  that  it  waa  admitted 
that  they  were  entitled  to  compensation.  No  attempt 
was  made  to  tack  on  the  compensation  for  vibratioa 
to  the  compensation  for  the  light,  air,  and  way; 
and,  consequently,  there  was  no  decision  that  it 
could  not  be  tacked  on.     All  that  can  be  fairly 
deduced  from  that  case  is  that  the  very  able  counsel 
employed  in  it  thought  it  hopelesa,  and  therefore 
did  not  try.    Yet  it  is  to  be  observed  that  (with  the 
exception  of  the  argument  founded  on  the  .genenl 
words  at  the  end  of  sect.  68)  every  argument  used 
in  this  case  could  have  been  used  there.    The  rail- 
way company  could  not  have  come  so  near  Mrs. 
Brandos  house  without  obstructing  her  light.    Bat 
for  the  Act  of  Parliament  they  oould  not  hare 
obstructed  that  light  without  her  consent,  sod  if 
she  had  been  putting  a  price  on  the  light  she  no 
doubt  would  have  asked  a  sum  that  would  compen- 
sate both  for  the  stoppage  of  the  light,  and  for  tfae 
vibration.    If,  therefore,  the  true  principle  on  which 
compensation  is  to  be  assessed  is  that  the  price  it  to 
be  given  which  a  vendor,  who  was  free  to  refoae, 
would  reasonably  require  for  taking  his  property, 
and  so  carrying  out  the  undertaking,  including  in  it 
compensation  for  the  inconvenience  he  sostsioed 
from  the  execution  of  the  undertaking,  it  woald 
apply  to  the  taking  of  lights  as  well  as  the  taking 
of  lands.    But  I  think  the  true  principle  is  the  price 
which  would  be  charged  by  a  vendor,  who  contented 
to  that  sacrifice  whidi  the  Legiaiatuie  have  forced 
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opoo  him,  Tiz.,  that  he  shall  for  the  public  good 
bear  without  compensation  all  that  I  comprehend  in 
the  phrase  of  eiamna  sine  injuria.  In  cases  where 
thelands  taken  are  seyered  from  other  lands  the  63rd 
section  gives  additional  compensation.  I  have 
already  commented  upon  that  section.  All  that 
it  is  necessary  to  decide  is  whether  it  authorises 
giving  compensation  for  those  things  which  the 
umpire  has  here  included.  I  am  of  opinion  that  the 
umpire  has  included  the  general  damage  from  the 
execution  of  the  undertaking,  though  in  no  way 
aiising  from  the  severance  of  the  lands  taken  from 
the  rest,  and  that  in  so  doing  he  has  exceeded  his 
jurisdiction.  I  come  therefore  to  the  conclusion 
that  the  defendants  are  entitled  to  have  the  verdict 
entered  for  them  on  the  issue  taken  on  the  seventh 
plea,  and  that  the  judgment  should  be  so  far  re- 
versed. My  brothers  Keating  and  Lush  concur  in 
this  opinion. 

Mbllor,  J. — ^In  this  action  the  plaintiff  seeks  to 
recover  the  sum  of  8325/.  awarded  to  him  by  an  um- 
pire appointed  and  acting  under  the  provisions  of 
the  Thames  Embankment  Act  1862,  which  incor- 
porated the  Lands  Clauses  Act  1845.    The  verdict 
was  entered  for  the  plaintiff,  subject  to  the  points 
reserved  under  the  issues  joined  on  the  third  and 
seventh  pleas.    I  have  had  the  opportunity  of  read- 
ing the  judgments  prepared  by  my  brothers  Black- 
bum  and  Montague  Smith,  and  after  much   con- 
sideration I  agree  in  the  result  arrived  at  by  my 
brother  Blairkburn,  and  generally  in  the  reasons 
upon  which  it  is  based.    The  facts  are  set  out  at 
length  in  that  judgment,  and  it  is  not  necessary  for 
me  to  do  more  than  refer  to  them.    The  court  below 
was  unanimous  as  to  the  questions  arising  upon  the 
issues   raised  under  the  third  plea,  and  I  believe 
that  there  is  no  difference  of  opinion  amongst  the 
judges  who  heard  this  appeal  upon  those  points.    I 
for^r,  therefore,  to  maike  any  observation  upon 
them,  but,  inasmuch  as  the  issues  joined  under  the 
seventh  plea  raise  very  important  questions  upon 
which  there  is  a  difference  of  opinion,  I  desire  to 
express  my  reasons  for  concurring  with  my  brother 
Blackburn  upon  those  points,  and  for  differing  with 
my  brother  Montague  Smith  as  to  one  material 
matter  arising  under  that  plea.    My  brother  Bram- 
well,  in  the  court  below,  differed  from  the  rest  of 
the  judges  as  to  the  admissibility  of  the  evidence  of 
the  umpire.    Notwithstanding  the  respect  I  feel  for 
his  opinion,  I  agree  with  the  majority  of  the  court 
below,  that  the  evidence  was  admissible  for  the  pur- 
pose of    showing    whether  he    had,  or   had    not, 
in  fact,    exceeded    his    jurisdiction,    by   assessing 
compensation  in  respect  of  matters  which,  within 
the  true  construction    of    the  Acts    referred  to, 
were    not    matters    for    compensation  at  all.    It 
would    be   unfortunate   if  there   were   no   means 
of    ascertaining    whether    or    not    an    arbitrator 
or  umpire,  in  such  a  case,  had  really  confined  him- 
self within  thA  true  limits  of   the  authority  con- 
ferred upon  him.     And  whilst  I  would  not  interfere 
in  the  least  degree  with  the  disci  etion  of  an  arbi- 
trator exercis^  as  to  matters  really  submitted  to 
him.  I  should  on  the  other  hand  think  it  highly 
unjust  and  impolitic  to  decline  to  interfere  where  he 
had  in  truth  "mistaken  the  subject  matter  on  which 
he  ought  to  make  his  award :  "  (per  Vice- Chan- 
cellor Oiffard  in  Re  Dare  ValUy  Railway  Companv^ 
L.  Rep.  4  £q.  435.)  And  it  must  at  least  occasionally 
happen,  that  without  the  evidence  of  the  arbitrator 
there  would  be  no  means  of  arriving  at  the  fact, 
and  agreeing  therefore  entirely  with  the  Yioe-Chan 
oellor  Oiffsrd,  I  can  see  no  reason  why  the  arbi- 
trator should  not  just  as  well  be  called  as  a  witness 
as  anybody  else,  provided  the  points  as  to  which 
he  is  called  as  a  witness  are  proper  points  upon 
which  to  examine  him.    Thinking,  therefore,  as  I 


do,  that  the  evidence  of  the  umpire  was  properly 
admitted,  the  important  question  arises  did  he  mis- 
take the  "  subject  matter  upon  which  he  ought  to 
have  made  his  award  ?  *'  I  am  of  opinion  that  he  did 
so  far  mistake  that  subject  matter  by  awarding 
compensation  "  for  the  construction  and  use  of  such 
embankment  and  highway  as  depriving  the  plain- 
tiff's house  of  part  of  its  amenity  as  a  residence,*' 
and  I  think  that  he  exceeded  his  jurisdiction  in  so 
doing,  inasmuch  as  such  matters,  although  in  a 
popular  sense  they  might  be  daranous,  yet  in  point 
of  law  were  not  *' injurious."  The  umpire  seems  to 
have  relied  upon  the  judgment  of  Crompton,  J.  in 
the  case  of  the  Stockport  Railway  Company,  33  L.  J. 
251,  Q.B.  as  an  authority,  which  in  principle  author- 
ised him  to  treat  the  loss  of  amenity  to  the  house 
in  question  as  a  subject  of  compensation.    It  be- 
comes,   therefore,    material    to   consider    whether 
that  judgment  of  Crompton,  J.  really  does  apply 
to  circumstances  such  as  appear  in  the  present  case, 
and,  if  it  does,  wliether  it  is  not  inconsistent  with 
the  principles  upon  which  the  judgment  of  the  House 
of  Lords  proceeded  in  the  case  of  Hammemnith  Rail" 
way  Company  v.  Brantif  or  at  all  events  whether  upon 
the  true  construction  of  the  Lands  Clauses  Act  the 
distinction  is  well  founded  between  a  case  in  which 
some  land  of  the  claimant  is  taken  or  some  ease- 
ment is  injuriously  affected,  and  a  case  in  which, 
although  the  damnous  consequences  are  the  same, 
the  result    is    different  by  reason   that   no  land 
of  the  claimant  is  taken,  and  no  easement  injuri- 
ously affected.     lu  the  Stockpttrt  case,  the  state- 
ment   of     the    facts    begins    as    follows : — "  Mr. 
Leigh  was  the  owner  of  a  cotton  mill,  situate  on 
laud  adjoining  to  that  portion  of  his  land  which 
the  company  took,  and  he  contended  that  he  was 
entitled  to  compensation  on  account  of  the  increased 
risk  of  fire  to  his  mill  from  the  passage  of   the 
railway  trains,  and  the  execution  of  the  company's 
works."    Now  it  is  to  be  observed  that  the  injurious 
consequences  arose  from  the  construction  and  use  ot 
the  railway  on  the  lands  of  the  claimant  contiguous 
to  his  mill.    They  directly  sprang  from  what  would 
have  been   but  for  Parliamentary  powers  of  the 
company  an  act  of  trespass  committed  on  lands. 
Now  it  may  be  that  where  all  the  injurious  con- 
sequences arise  from  an  Act  done  on  the  land,  the 
claimant  may  be  entitled  to  compensation  in  respect 
thereof,  and  yet  not  be  entitled  to  compensation  for 
damnous  consequences,  which  arise  only  to  a  small 
and  insignificant  extent  from  an  Act  done  upon  his 
land.    Suppose  there  had  been  an  Act  authorising 
the  commissioners  to  take  this  jetty,  could  it  be 
successfully  contended  that  the  plaintiff  would  have 
been  entitled  to  recover  the  damages  for  the  loss  of 
amenity  resulting  to  his  residence  from  acts  of  tres- 
pass committed  off    his  land?     What   reason   is 
there  in   the    present   case  to    suppose  that  the 
Legislature  in  conferring  powers  to  construct  an 
embankment  and  railway  for  public  objects,  and  by 
legalising  the  reasonable  use  of  such  railway  and 
embankment    when    constructed,    did     intend    to 
enlarge  the  compensation  to   be  paid  beyond  that 
which  would  ordinarily  result  from  the  taking  and 
severing  of  the  land  of  the  claimant  by  reason  of 
the  exercise  as  regards  such  land  of  the  powers  con- 
ferred by  the  Acts  under  consideration ;  or,  in  the 
words  of  the  68th  section  of  the  Lands  Clauses  Act, 
"  in  respect  of  any  lands  or  of  any  interest  therein, 
which  shall   have   been  taken  for  or  injuriously 
affected  by  the  execution  of  the  works."    As  ob- 
served by  Lord  Colonsay,in  the  Hammertmith  Railway 
Company  v.  Brandy  L.  Be|).  4  Eng.  &  Ir.  App.  212, 
"  Then  the  question  arises  how  far  that  compensa- 
tion is  to  go ;  is  it  to  go  beyond  the  measure  in 
which  they  are  injuriously  affected  by  the  construc- 
tion of  the  railway?      Is  it   to    be  extended  to 
any  injury  which  their  property  has  sustained  by 
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the  use  of  the  railway  ?"  The  cases  of  Beg,  t.  Feate, 
4  B.  &  Ad.  81,  and  Vaughan  v.  The  Taff  Vale  Rail- 
way  Company,  5  H.  &  N.  679,  which  were  said  hy 
Lord  Chelmsford,  in  the  same  case,  to  have  been 
rightly  decided,  and  which  were  in  fact  affirmed  by 
the  judgment  of  the  House  of  Lords,  conclusively 
determine  that  no  liability  at  law  arises  from  the 
use  of  a  railway  so  long  as  every  precaution  is 
taken  consistent  with  its  use.  It  cannot  be  con- 
tended, therefore,  that  the  loss  of  amenity  occar- 
lioned  by  the  construction  and  use  of  a  railway 
thus  authorised  can  be  the  subject  of  an  action  at 
common  law;  and  unless,  therefore,  the  fact  that 
some  land  had  been  taken  or  easement  of  the  plain- 
tiffs had  been  injuriously  affected,  in  the  present 
case  it  is  clear  that  according  to  the  cases  of  Hcm- 
mersmilk  Railway  Company^  L.  Rep.  4  App.  212,  Penny 
V.  South'Eaetern  Railway  Company^  7  £.  &  B.  660, 
and  Ricketi  v.  Metropolitan  Railway  Company,  L.  Rep.  2 
App.  187,  neither  the  construction  of  the  railway 
and  embankment,  nor  the  reasonable  use  of 
them,  nor  the  loss  of  amenity  arising  therefrom, 
could  have  been  the  subject  of  compensation. 
Can  the  fact  of  the  company  having  injuriously 
interfered  with  the  jetty  in  question,  entitle  the 
plaintiff  to  claim  compensation  for  damnous  con- 
sequences, which  could  not  have  been  actionable 
had  the  jetty  not  been  touched,  and  which  almost 
altogether  result  from  the  general  construction  of 
the  railway  and  embankment,  and  the  use  thereof, 
and  not  from  the  mere  taking  and  interference  with 
the  jetty?  I  am  not  aware  of  anya  uthority  for 
saying  that  upon  the  construction  of  the  Lands 
Clauses  Act  such  a  consequence  follows,  unless  the 
judgment  of  Crompton,  J.  in  the  Stockport  case,  and 
the  reasoning  upon  which  it  is  founded  can  be  said 
to  be  an  authority.  It  has  been  already  observed 
that  in  that  case  all  the  injurious  or  damnous  con- 
sequences, in  respect  of  which  compensation,  was 
claimed,  directly  resulted  from  an  act  done  on  the 
land  of  the  owner.  Now  there  are  cases  in  which 
a  great  distinction  exists  in  respect  of  injurious 
consequences  resulting  from  acts  done  on  the  land 
taken,  and  cases  in  which  no  land  of  the  claimant 
is  taken,  nor  any  act  done  thereon,  which  distinc- 
tion is  well  illustrated  by  the  case  of  the  Q/ueen  v. 
The  Metropolitan  Board  of  Works,  8  B.  &  Sm. 
710,  in  which  case  a  gentleman  claimed  compensa- 
tion against  the  commissioners  for  making  a  sewer 
outside  his  land,  which  tapped  a  bed  of  gravel 
lying  in  a  basin  of  London  clay,  and  underlying  not 
only  the  land  in  which  the  sewer  was  constructed, 
but  also  the  land  of  the  claimant,  in  which  at  great 
expense  he  had  formed  ornamental  waters,  which 
were  supplied  by  springs  rising  in  such  bed  of 
gravel,  and  which  were  absolutely  destroyed  by  the 
works  of  the  commissioners.  The  Court  of  Queen's 
Bench,  although  not  agreed  on  another  point  which 
arose  on  the  construction  of  a  local  statute,  were 
unanimous  that  the  claimant  was  not  entitled  to 
recover,  inasmuch  as  the  acta  of  the  commissioners 
were  authorised  by  Act  of  Parliament,  and  were 
done  on  land  which  formed  no  part  of  the  claimant's 
property*.  Now  had  the  commissioners  in  that  case 
taken  the  claimant's  land,  and  done  the  acts  on  it 
which  caused  the  mischief,  the  claimant,  I  apprehend, 
would  have  been  entitled  to  recover.  In  the  present 
case  in  Uie  court  below,  Bramwell,  B.,  did  not  rest 
his  opinion  upon  the  authority  of  the  Stockport  case, 
but  proceeded  on  another  ground,  and,  observing 
upon  the  judgment  of  Crompton,  J.,  said,  **for  it 
does  seem  strange  that  the  taking  of  a  piece  of  a 
man's  land,  or  even  the  blocking  up  one  of  his  lights, 
should  let  him  in  to  prove  all  sorts  of  damage  for 
which  be  could  not  otherwise  recover."  I  should 
pause  before  I  assented  to  such  a  proposition.  The 
BjtBTe  loss  of  amenity  has  never  been  recognised  as 
"^d  of  action  by  itaelf ,  and  unless  therefore  in 


the  present  case  it  is  clearly  included  in  the  words 
''injuriously  affected  by  the  execution  of  the 
works,"  it  cannot  be  the  subject  of  compensation  at 
all.  On  these  grounds,  I  am  of  opinion  that  the 
judgment  of  the  court  below  must  be  reversed  ao 
far  as  relates  to  the  issue  raised  under  the  leventh 
plea. 

The  following  judgment  of  Willes,  M.  Smith,  and 
Brett,  J  J.,  was  delivered  by  Montagob  Smith,  J. 
—We  think  with  the  rest  of  the  court  that  the 
verdict  entered  for  the  plaintiff  on  the  third  plea 
should  stand,  and  for  the  reasons  given  in  the  jodg- 
ment  delivered  by  my  brother  Blackburn.  We  thii^ 
the  plaintiff  was  interested  in  the  causeway  or  pier, 
and  that  there  is  sufficient  evidence  to  support  a 
finding  that  he  was  possessed  of  the  soil  of  it.  We 
also  concur  with  the  rest  of  the  court  in  thinking 
that  the  evidence  of  the  arbitrator  was  admisdbte 
for  the  same  reasons.  But  on  the  main  question 
arising  on  the  seventh  plea  we  are  of  opinion  that 
the  arbitrator  has  not  exceeded  his  authority,  and 
that  the  verdict  entered  on  that  plea  for  the  plaintiff 
should  stand.  The  arbitrator,  as  we  understand 
his  evidence,  has  given  compensation,  not  only  for 
taking  the  plaintiff's  causeway  and  the  direct  damage 
arising  from  the  loss  of  the  access  to  the  river  from 
it,  but  also  for  the  general  depreciation  in  peca- 
niary  and  marketable  value  of  the  mansion  and 
grounds  consequent  upon  the  taking  of  the  plaintiff^i 
land,  and  employing  it  in  conjunction  with  adjoin- 
ing land  as  a  public  roadway  in  close  proximity  to 
the  mansion  and  grounds.  The  quoftion  is,  whether 
the  arbitrator  has  exceeded  his  authority  in  giving 
any  compensation  for  this  consequential  damage. 
We  are  concluded  from  questioning  the  propiiecy 
of  the  amount,  which  is  entirely  within  the  province 
of  the  arbitrator.  'J  he  Lands  Clauses  Consolidation 
Act  1845  (8  Vict  c.  18),  has  since  iu  passing  been 
incorporated,  as  a  rule,  with  all  Acta  for  making 
railways,  and,  we  believe,  with  most  other  Acts  for 
constructing  works  of  a  public  nature  where  pover 
has  been  given  to  take  lands  compulsorily.  Before 
the  passing  of  this  general  Act,  the  special  Acti 
contained  very  similar  clauses,  although  not  uni- 
formly in  the  same  terms.  We  nnderstaod 
that  since  the  Act  of  1845  the  practical  con- 
struction of  it  has  been  in  accordance  with 
the  practice  under  the  clauses  for  the  like  pur- 
pose inserted  in  the  earlier  special  Acts  to  give  to 
the  owner  whose  land  has  been  taken  compensation 
for  the  actual  damage  his  other  landa  have  sustained 
by  the  execution  of  the  works.  Although  opinioni 
have  no  doubt  varied  as  to  the  mode  of  assessing  it, 
we  are  led  to  believe  that  where  such  other  landa  or 
houses  have  been  damnified  for  residential  purposes, 
and  thereby  depreciated  in  saleable  and  marketable 
value,  compensation  in  respect  of  such  damage  hai 
always  been  assessed.  The  evidence  taken  before  a 
committee  of  the  House  of  Lords  in  1845  may  be 
usefully  referred  to  as  to  the  then  existing  practice 
It  will  be  found  in  Hodges  on  Railways,  p.  825. 
That  which  we  have  seen  was  the  contemporaneooa 
construction  of  the  Act  has  been  followed  by  the 
practice  of  a  quarter  of  a  century,  and  we  are  to 
determine  whether  this  construction  does  such 
violence  to  the  language  of  the  Act  that  we  are 
constrained  to  hold  that  all  that  has  been  hitherto 
done  under  it  is  wrong,  and  that  millions  have  been 
paid  as  compensation  in  making  the  great  raUwaji 
of  the  country,  and  other  simUar  works,  by  com- 
panies acting  with  the  highest  legal  advice  under  t 
mistaken  view  of  the  law.  We  own  that  it  seems 
to  us  the  construction  does  no  violence  whatever  to 
the  words  of  the  Aet;  but,  on  the  contrary,  is 
entirely  consistent  with  them  and  with  the  intention 
of  the  Legislature  to  be  collected  from  the  variotu 
•ectlonB  of  the  Act  itself.    The  I8th  section  of  the 
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Act  requires  the  promoters  to  give  to  the  owner 
whose  land  is  to  be  taken  a  notice  that  they  are 
willing  to  treat  for  the  purchase  of  the  lands,  ^'  and 
as  to  compensation  to  be  made  to  all  parties  for  the 
damage  that  may  be  sustained  by  them  by  reason  of 
the  execution  of  the  works."  No  words  can  be  larger. 
The  21st  section  uses  the  same  words  **  any  damage." 
The  63rd,  a  rery  important  clause,  contains  direc- 
tions to  arbitrators  and  others.     It  enacts   **that 
in  estimating  the  purchase  money  or  compensation 
to  be  paid,  regard  shall  be  had,  not  only  to  the  ralue 
of  the  land  to  be  purchased  or  taken,  but  also  to  the 
damage,  if  any,  to  be  sustained  by  the  owner  of  the 
lands  by  reason  of  the  serering  of  the  lands  taken 
from  the  other  lands  of  such  owner,  or  otherwise 
injuriously  affecting  such  other  lands  by  the  exer- 
cise of  the  powers  of  this  or  the  special  Act.    In 
this  section  the  Legislature  imperatirely  directs  and 
obviously  for  the  protection  of  landowners,  that  in 
estimating  the  purchase-money  or  compensation  to 
be  paid,  regard  shall  be  had  not  only  to  the  conse- 
quential damage  arising  by  reason  of  the  severance 
of  the  lands  taken  from  other  lands  of  the  claimant, 
but  also   to  the  damage  by  reason  of  such  other 
Isnds  being   otherwise  injuriously  affected  by  the 
exercise  of  the  powers  of  the  Act.    These  latter 
words  clearly  point  to  damage  to  such  other  lands 
other  than  and  ultra  that  caused  by  the  taking  the 
land  and  the  severance  and  the  consequences  of  the 
taking  and  the  severance  occasioned  by  '*  the  exer- 
cise of  the  powers  of  the  Act.'*    It  is  important  to 
observe  that  where  compensation  is  assessed  by  a 
jury,  the  49th  clause  directs  that  the  compensation 
for  damage  shall  be  assessed  separately  from  the 
value  of  the  land,  and  the  direction  of  the  presiding 
of&cer  must,  therefore,  have  always  given  notice  to 
the  undertakers  of  what  were  the  heads  of  damage 
included  in  the  assessment,  and  an  opportunity  of 
challenging  any  head  erroneously  included.    The 
68th  section   relates  to  the  mode  of  settling  the 
amount    of   compensation.      The    words    in    that 
section,  '*  lands  taken  for  or  injuriously  affected  by 
the  execution  of  the  works"  are  larger  and  more  com- 
prehensive, and  although  they  may  not  extend  they 
certainly  could  not  have  been  intended  to  limit  the 
right  to  compensation  provided  for  by   the  6drd 
clause.    The  Legislature  in  thus  giving  a  right  to 
compensation  to  landowners  for  damage  accruing  to 
other  lands  not  taken  beyond  that  flowing  from  the 
taking  and  severance  seems  to  us  to  have  necessarily 
intended  that  such  compensation  should  be  assessed 
with  some  reference  to  the  purpose  for  which  the 
land  was  taken,  and  to  which  it  was  to  be  applied. 
It  appears  to  us  manifest  that  it  was  intended  In 
estimating  the  compensation  to  be  given  for  damage 
other  than  severance  that  it  should  be  an  element 
of  consideration  whether  the  land  taken    near  a 
mansion  and  ornameutal  grounds  of  the  owner  was 
to  be  converted  to  a  park  or  flower  garden,  or  used 
for  a  railway  or  gas  works ;  for  it  is  obvious  that  in 
the  one  case  the  residential  character  of  the  property 
might  be  little  affected,  whilst  in  the  other  it  might 
be  greatly  deteriorated  or  destroyed.     Assuming 
then  that  the  purpose  for  which  the  land  is  taken 
and  to  be  used  may  be  regarded,  the  arbitrator  was 
right  in  inquiring  whether  by  the  taking  of  the 
jetty  for  the  purpose  of  a  public  roadway,  the  other 
part  of  the  property  of  the  duke  was  **  injuriously 
affected,"  not  only  by  the  severance,  but  otherwise 
by  the  exercise  of  the  powers  of  the  Acts ;  and  it 
seeois  to  us  he  thus  had  jurisdiction  if  he  found  the 
mansion  would  be  depreciated  in  residential   and 
marketable  value  by  the  near  proximity  of  the  road- 
^^Jf  ^  gl'^e  compensation  for  such  damage,  and 
the  amount  in  that  case  is  eutirely  for  him.    It  is 
further  said  that  the  arbitrator  has  given  compensa- 
tion for  the  damage  caused  by  the  roadway  along  the 
whole  line  of  the  duke's  frontage,  and  has  not  limited 


it  to  so  much  of  the  roadway  as  may  occupy  the  site  of 
the  causeway,  and  that  he  has  been  wrong  in  so  doing. 
The  answer  is,  that  in  the  view  we  take  the  damage 
flows  directly  from  "  the  execution  of  the  work " 
(sect  21),  and  "the  exercise  of  the  powers  of  the 
Act"  (sects.  49  and  63),  and  was,  therefore,  within 
the  words,  and  as  we  think  the  spirit,  of  the  clauses 
introduced  for  the  benefit  of  the  owner  whose  land 
was  compulsorily  taken  from  him.  It  may  be 
assumed  that  it  was  necessary  in  this  case  for  the 
defendants  to  take  the  plaintiff's  causeway,  and 
without  taking  it  they  could  not  have  made  the 
roadway  at  all  in  the  line  in  which  it  is  made.  Now 
if  without  having  obtained  an  Act  they  had  come 
to  the  plaintiff  and  asked  him  voluntarily  to  sell  his 
jetty  for  this  purpose,  it  may  fairly  be  supposed 
even  if  he  were  a  willing  vendor,  that  he  would  fix  a 
price  that  would  represent  the  actual  loss  and 
damage  to  him,  that  is  to  say,  the  amount  for  which 
his  property  would  be  depreciated  in  residental  and 
marketable  value  by  the  formation  of  the  roadway 
for  which  the  land  was  wanted.  Nobody  would 
say  that  this  would  be  an  unreasonable  price  to 
fix.  Then  is  it  not  fair  to  suppose  that  the  Legis- 
lature in  compelling  a  man  to  part  with  his  land 
against  his  will  did  not  mean  to  put  him  as  an 
unwilling  seller,  and  on  a  compulsory  sale,  in  a  worse 
position  as  regards  compensation  than  he  would 
have  been  in  as  a  willing  seller  prepared  to  sell  on 
reasonable  terms.  We  have  assumed  the  case  of 
the  plaintiff's  dealing  as  a  willing  seller  with  the 
defendants.  We  will  now  assume  that  the  defen- 
dants without  statutable  authority  entered  upon  the 
jetty  and  proceeded  to  make  their  roadway.  It  is 
of  course  clear  that  the  plaintiff  might  in  such 
case  have  brought  successive  actions  of  trespass 
against  them  until  the  nuisance  was  abated,  or 
might  have  obtained  a  mandatory  injunction  to 
compel  the  abatement.  Supposing,  therefore,  the 
defendants  liad  done  what  they  have  done  without 
the  authority  of  Parliament,  and  that  the  plaintiff 
if  a  willing  seller  might  reasonably  have  demanded 
a  price  equivalent  to  the  damage  which  would  be 
inflicted  on  his  property,  and  if  unwilling  might  have 
by  due  course  of  law  altogether  stopped  the  works, 
it  does  to  us  seem  reasonable  to  expect  that  the 
Legislature  would  make  provision  for  compensation 
in  some  degree  commensurate  with  the  rights  which 
they  have  displaced.  It  is  said  that  a  house  adjoin- 
ing Montague  House  may  have  suffered  nearly 
the  same  damage  and  depreciation,  and  yet  if  no 
land  of  the  owner  of  it  was  taken,  and  no  legal 
right  invaded,  he  must  bear  the  loss  without  com- 
pensation. That  may  be  true,  but  it  does  not  follow 
that  the  Legislature  is  inconsistent,  for  neither 
would  such  owner  have  been  in  the  same  position 
as  the  owner  of  Montague  House,  whose  land  is 
taken,  supposing  the  roadway  had  been  made  with- 
out legislative  sanction ;  because,  as  his  property  and 
legal  rights  would  not  have  been  invaded  or  dis- 
turbed, he  must  have  borne  the  loss  without  power 
of  redress,  whilst  his  more  fortunate  neighbour 
might  have  made  his  bargain  or  stopped  the  works. 
The  hardship  on  the  owner  of  the  hypothetical  ad- 
joining house  arises  because  the  Legislature  pro- 
bably, on  account  of  the  destruction  above  adverted 
to,  has  not  thought  fit  to  make  provision  for  his 
case ;  and  such  a  hardship  ought  not,  we  think,  to 
be  a  reason  for  a  narrow  construction  of  the 
language  of  the  Act,  so  as  to  impose  the  same 
hardship  on  the  plaintiff  whose  original  rights  were 
different,  and  where  the  words  as  regards  his  case  do 
by  a  fair  and  natural  interpretation  include  it.  The 
distinction  referred  to  i^  precisely  that  which  both 
Houses  of  Parliament  make  in  the  right  to  oppose 
bills  of  this  nature  before  their  committees.  The 
owner  whose  land,  however  small,  is  to  be  taken, 
is  allowed  a  locua  standi  to  oppose  the  bill,  whilst  his 
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neighbour  whose  estate,  however  large,  is  not 
touched,  has  no  such  locus  standi.  The  practice  aod 
legislation  of  Parlianaent,  therefore,  in  this  respect, 
if  not  consistent  with  perfect  equity,  are  consistent 
with  each  other.  Direct  authority  on  the  question 
is  scanty  probably  because  the  practice  has  been 
uniform  and  unquestioned.  But  the  Stockport 
case  appears  to  us  to  be  a  direct  authority 
in  favi^ur  of  the  plaintiff,  and  we  acquiesce 
in  the  reasoning  by  which  that  rery  learned  judge 
supports  his  decision.  That  decision  did  not 
establish  principles  of  compensation  not  before  re- 
cognised,  for  as  we  have  before  observed  the  practice 
has  always  been  since  the  passing  of  the  Lands 
Clauses  Act,  1845,  in  accordance  with  that  decision, 
and  a  vast  number  of  compensations  Lave  been 
awarded,  or  agreed  on,  upon  the  principles  there 
laid  down.  The  present  case  steers  clear  of  the 
decision  of  the  House  of  Lords  in  the  Hammersmith 
Bailujay  Company  v.  Brandy  L.  Rep.  4  App.  171,  and 
(he  decisions  in  other  cases  where  no  land  was  taken. 
The  case  of  the  Hammersmith  Builway  Company 
depended  mainly  on  the  6th  and  1 6th  clauses  of 
the  Railway  Clauses  Act,  and  not  on  the  Lrfinds 
Clauses  Act.  In  delivering  Ids  opinion  in  that  case 
Lord  Colonsay,  who  was  one  of  the  majority, 
directly  points  to  the  distinction,  and  excludes  the 
plaintiff  in  that  case  from  the  benefit  of  the  pro- 
visions of  the  latter  Act  on  the  ground  that  his  land 
was  not  taken.  Again,  the  difference  between  the 
two  classes  of  cases  is  most  clearly  stated  and  ex- 
planied  by  Crumpton,  J.  In  the  Stockport  case,  in  lan- 
guage well  worth  referring  to,  and  we  fully  adopt 
his  view  of  the  distinction.  The  result  is  that  in 
our  opinion  the  judgment  of  the  Court  of  Exchequer 
ought  to  be  aflOrmed. 

Judgment  on  the  issue  raided  by  the  third  plen 
affirmed^  and  on  that  raised  by  the  seventh  plea 
reversed. 

Attorneys  for  the  plaintiffs,  Nieholl,  Burnet,  and 
Newman. 

Attorneys  for  the  defendants.  The  Solicitor  to 
the  Metropolitan  Board, 


JX7DICLAL    COMMITTEE    OF    THE 
PBIVY    OOTTNOIL. 

Reported  by  Dodoijus  Kivosvoro.  Beq.,  BuTister-at-Law. 

Thursdayy  July  7,  1870. 

(Present :  The  Right  Hon.  Lord  Cairnb,  Sir  Wm. 
Eblb,  and  Sir  Jambs  W.  Coltilb.) 

Rko.  v.  Allan  Macphkrsov. 

Criminal  pleading — Common  assau/t — Surplusage, 

To  an  injormation^  optly  charging  a  common  assault^ 
the  words  were  added  "  in  contempt  of  the  Legislative 
Assembly,  in  violation  of  its  dignity,  and  to  the  great 
obstruction  of  its  business,**     On  demurrer, 

field  (reversino  the  judgment  of  the  Supreme  Court 
of  hew  South  Wales),  that  the  information  u  as  good  ; 
the  words  cuided  not  being  an  allegation  of  a  further 
or  separate  offence,  but  being  simply  a  statement  of 
the  coftseguenoe  resulting  from  the  common  assatit 
charged  in  the  earlier  part  of  the  information. 

This  was  an  appeal  from  the  judgment  of  the 
Supreme  Court  of  New  South  Wales,  which  was 
given  in  favour  of  the  respondent  on  a  demurrer 
to  an  information  filed  by  the  appellant,  Her 
Majesty's  Attorney-General  for  the  colony  of  New 
South  Wales,  under  the  circumstances  stated  below. 

On  the  17th  March  1868  an  information  was  filed 
in  the  Supreme  Court  of  New  South  Wales  by  the 
appellant,  charging  Allan  Macpherson,  the  respon- 


dent, as  follows :— For  that  on  the  26th  Feb.  1868, 
at  Sydney,  in  the  said  colony,  while  the  LesisUtiTe 
Assembly  of  the  said  colony  was  sitting,  Benjamia 
Lee,  a  member  of  the  assembly,  whose  condoct 
had  been,  and  then  was  under  its  consideration, 
after  being  heard  in  his  place  in  the  said  assembly 
in  reference  to  such  conduct,  was.  iu  acoordanoe 
with  the  practice  of  the  said  assembly,  reqoested 
by  the  Speaker  thereof  to  withdraw  therefrom.  And 
that  the  said  Benjamin  Lee,  in  obedience  to  the 
said  request,  thereupon  withdrew  from  the  said 
assembly  into  an  aute-chamber  adjoining  thereto, 
and  that  immediately  upon  his  so  withdrawing  into 
the  said  ante-cliamber,  the  said  Allan  MHcphvnon, 
a  member  of  the  said  assembly,  in  and  upon  the 
said  Benjamin  Lee  did  make  an  assault,  and  him, 
the  said  Benjamin  Lee,  did  then  beat,  wound,  aod 
ill-treat,  in  contempt  of  the  said  assembly,  in  tIoIs- 
tion  of  its  dignity,  and  to  the  great  obstruction  of 
its  business. 

A  bench  warrant  was  const  quentiy  issued  by  the 
Chief  Justice  of  the  Supreme  Court,  and  ihe  re- 
spondent was  held  to  bail  to  appear  and  plead  to 
the  inform <ition  at  the  then  next  sittings  of  the 
said  Supreme  Court  in  its  crimiual  jurisdictioaoo 
the  11th  May  then  next. 

On  the  said  Uth  May  the  respondent  appesred 
before  the  court  at  Darlingliurst,  and,  being  calisd 
upon  to  plead  to  the  said  information,  filed  i 
demurrer  thereto,  and  a  joinder  in  demurrer  wai 
filed  by  the  appellant. 

The  demurrer  came  on  for  argument,  and  wn 
argued  before  the  court  at  Darlinghurst,  on  the 
Idth  May  1868,  before  Cheeke,  J.,  and  Faucett,  J., 
two  of  the  judges  of  the  Supreme  Court ;  and  oo 
the  18tb  of  the  same  month  the  judges  delivered 
their  judgment,  Cheeke,  J.,  deciding  in  favour  of 
the  respondent  that  the  demurrer  was  good,  sad 
Faucett,  J.,  deciding  in  favour  of  the  Crown  that 
the  information  was  good,  and  the  demurrer  oagfat 
to  be  overruled.  After  some  discussion,  on  appli- 
cation of  the  respondent  that  the  judgment  of  the 
court  should  be  held  to  be  in  his  favour,  the  respoo- 
dent  was  informed  by  Cheeke,  J.,  that  be  must 
plead,  and  subsequently  Cheeke,  J.,  ordered  a  pies 
of  not  guilty  to  be  entered  for  the  respondent,  aod 
the  trial  to  proceed.  The  hearing  of  the  case  vsi 
however  then  postponed  until  the  following  day. 

On  the  following  day  it  was  thought  proper  that 
the  demurrer  should  be  argued  before  the  Supreme 
Court  sitting  in  banco,  and  accordingly  on  tne  5th 
June  1868,  the  demurrer  came  on  to  be  heard 
before  Sir  Alfred  Stephen,  C.J.,  Hargrave  and 
Cheeke,  J  J.,  the  respondent  appearing  in  person  io 
support  of  the  demurrer,  and  the  appellant  in  sap- 
port  of  the  information. 

On  the  8th  June  1868,  the  court  gave  judgment 
for  the  respondent,  Sir  Alfred  Stephen*  CJ.  holdinf 
that  the  appellant  was  entitle!  to  judgment;  but 
Hargrave  and  Cheeke,  JJ.  holding  that  the  reipoo- 
dent  was  entitled  to  judgment. 

Sir  h.  Palmer,  Q.C,,  and  Cohen  for  the  appellant, 
contended  that  the  information  sufficiently  charged 
a  common  assault;  that  the  words  imputing  con- 
tempt of  the  Legislative  Assembly,  violation  of  its 
dignity,  and  obstruction  of  its  business,  might,  if 
necessary,  be  rejected  as  surplusage  ;  that  if  the 
information  did  not  sufficiently  and  properij 
charge  a  common  assault,  then,  that  the  fseti 
charged  therein  amounted  to  an  obstruction  and  a 
contemptuous  interruption  ot  the  business  of  the 
said  legislative  Assembly,  and  were  a  mis- 
demeanor punishable  by  the  common  law.  Tbey 
referred  to 

Taylor  on  Evidenoe,  s.  215 ; 

R,  V.  Sunt,  2  Camp.  583  ;      , 

Ea/rl  of  Thamt'i  ease,  27  St  Tti.  827. 
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The  retpondent  did  not  appear. 

Judgment  wm  delirered  by  Lord  Cairks.— In 
this  caae  their  Lordships  are  of  opinion  that  the 
sppeal  ought  to  be  allowed,  that  the  judgment 
which  has  been  entered  in  the  colony  for  the  defend- 
snts  should  be  rerersed,  and  that  the  demurrer  of 
the  defendant  should  be  orerruled,  and  their  Lord- 
ships will  humbly  report  to  Her  Majesty  to  this 
effect.  Beyond  that  their  Lordships  do  not  proceed. 
They  leare  it  to  the  Attorney-General  to  take  such 
steps  as  he  may  think  fit,  it  he  should  desire  io 
take  further  steps  with  reference  to  the  judgment 
in  the  colony.  Their  Lordships  read  the  informa- 
tion in  this  case  as  an  information  which  states  in 
fit  and  apt  terms  that  an  assault  was  committed  by 
the  defendant  upon  the  person  named  in  the  infor- 
mation, Tiz.,  Benjamin  Lee;  they  read  it  as 
alleging  that  '*  the  defendant  in  and  upon  the  said 
Benjamin  Lee  did  make  an  assault,  and  him,  the 
laid  Benjamin  Lee,  did  then  beat,  wound,  and  ill- 
treat  ;**  words  which,  in  all  respects,  are  apt  words 
for  the  purpose  of  describing  a  common  assault. 
Tbey  find,  then,  that  added  to  those  words  there 
are  some  further  words,  riz.,  **•  in  contempt  of  the 
•aid  assembly,  in  rioiation  of  its  dignity,  and  to  the 
great  obstruction  of  its  business.**  Their  Lordships 
cannot  read  these  words  as  an  allegation  of  a  further 
or  of  a  separate  o£fence,  but  simply  as  the  state- 
ment of  a  consequence  resulting  from  that  common 
assault  which  is  described  in  the  earlier  words. 
Whether  that  consequence  did  or  did  not  result  from 
the  common  assault,  whether  that  consequence 
ought  or  ought  not  to  be  considered  as  an  aggrava- 
tion of  the  common  assault,  is  to  the  niiud  of  their 
Lordships  immaterial.  The  words  do  not  alter  the 
character,  or  the  allegations  with  regard  to  the  cha- 
rscter,  of  the  o£fence  which  is  charged.  They  may 
be  surplusage;  but  if  surplusage,  they  do  not  in 
any  way  injure  or  take  away  from  the  effect  of  the 
earlier  arerments.  Their  Lordships  are  perfectly 
satisfied  with  the  reasons  upon  this  head  which  have 
been  given  by  the  Chief  Justice  in  the  colony. 
They  desire  to  express  their  concurrence  with  those 
reasons ;  and  it  is  upon  those  grounds  their  Lord- 
ships have  arrived  at  the  conclusion  which  has  been 
already  intimated. 

Judgment  revened. 

Solicitors  for  the  appellant,    OUverson^   Peachey, 
Dettbjf,  and  Peachey. 


V.  C.  JAMES'S  COTJBT. 

Seported  by  Hon.  Bobkbt  Bdtlib,  BarrUter-at-Law. 

Friday,  June  8,  1870. 
Holt  v.  Thb  Matob,  Aldbrxbn,  and  Bubobsses 

or  KOOHOALB. 

ParUamentary  powers — Commissioners  acting  tdtra  vires 
— Locui  Act — Improvement  commissioners— Powers 
of- — Construction  o/ sewers — Taking  lands. 

By  an  Act  of  Pariiament  commissioners  were  empowered 
to  alter  the  level  of  any  sewer  or  drain,  or  the  course, 
Jorm,  or  construction  of  cuuf  sewer  or  drain  in  such 
manner  and  form  as  they  might  think  expedient,  and 
also  to  construct  new  sewers  where  none  existetl  be/ore, 
provided  they  did  not  cause  any  new  sewer  to  open  or 
drain  into  ttie  river  It  at  any  point  above  the  T.  M, 
weir. 

The  commissioners  made  a  new  sewer  in  the  site  of  an 
old  one,  but  deeper,  larger,  and  wider  than  was  the  old 
one,  and  intended  to  connect  new  drains  with  it : 

BeH,  that  this  was  a  new  sewer  within  the  meaning  of 
the  Act, 

By  the  same  Act  commissionert  were  empoweartdto  enter 


into  and  upon  buildings  and  lands  for  the  purposes  of 
inspection,  or  of  executing  authorised  works,  provided 
that,  tmless  with  the  consent  of  the  occupiers,  they 
should  not  make  any  such  entry  until  after  twenty- four 
hours*  notice  had  been  given  to  the  occupier.  They 
were  also  to  give  compensation  for  all  damage  they  might 
do,  and  the  atnount  was  to  be  ascertcUned  as  under  the 
Lands  Clauses  Consolidation  Act: 

Held,  that  the  commissioners  were  empowered  to  take 
lands  required  for  the  purposes  of  their  works  without 
the  consent  of  the  landowner. 

This  was  a  suit  to  obtain  an  injunction  to  restrain 
the  defendants  from  causing  any  new  sewer  to  open 
or  drain  into  the  river  Roche  at  any  point  above  the 
Town  Mill  Weir,  or  into  the  stream  called  the  Lord- 
burn  ;  and  also  to  restrain  them  from  entering  upon 
the  plaintiffs'  lands,  without  their  consent,  for  the 
purpose  of  the  defendants'  works. 

An  interlocutory  injunction  had  been  preriously 
obtained,  and  the  case  now  came  on  for  hearing. 

The  plaintiffs  were  the  owners  of  the  Town  Mill 
Weir,  and  of  the  lands  on  each  side  of  the  river,  and 
the  defendants  were  the  Improvement  Commis- 
sioners of  the  borough  of  Rochdale.  By  the  Roch- 
dale Improvement  Act  1858,  the  commissioners 
were  empowered,  from  time  to  time,  to  alter  as  they 
might  think  fit,  any  gutter  or  channel  in  any  street 
in  the  town,  provided  they  did  not  cause  any  new 
sewer  to  open  or  drain  into  the  river  Roche  at  any 
point  above  the  Town  Mill  Weir,  or  to  allow  any 
new  sewer  to  open  or  drain  into  the  stream  called 
the  Lordbum.  The  commissioners  were  empowered 
from  time  to  time,  as  they  might  think  proper,  to 
cleanse  and  improve  the  river  Roche  within  the 
town,  and  for  such  purposes  to  remove  or  alter  the 
Town  Mill  Weir  on  that  river,  and  erect  such  other 
proper  or  sufficient  works  as  might  be  requisite ;  the 
works  were  to  be  erected  and  for  ever  maintained 
and  repaired  by  the  commissioners  in  manner  and 
form  proper  and  suflbiient  to  retain  at  all  times 
(except  between  seven  and  twelve  o'clock  in  the 
evening  of  every  working  day  in  the  week,  and  also 
during  general  and  statutory  holidays)  the  water  of 
the  river  immediately  above  them,  at  a  level  not 
lower  than  the  bottom  of  the  present  pen  trough  of 
the  Town  Mill. 

Full  compensation  was  to  be  made  out  of  the  rates 
levied  under  the  Act  to  all  persons  sustaining  any 
damage  by  reason  of  the  exercise  of  any  of  the 
powers  of  the  Act  relating  to  the  cleansing  and 
otherwise  improving  the  river  Roche,  and  the 
amount  of  the  compensation  in  case  of  dispute  was 
to  be  ascertained  according  to  the  provisions  of  the 
Lands  Clauses  Consolidation  Act  1845. 

The  commissioners  «rere  also  empowered  from 
time  to  time  to  alter  the  level  of  any  street,  sewer,  or 
drain  now  or  hereafter  to  be  made  within  the  town, 
or  the  course,  form,  or  construction  of  any  sewer  or 
drain  in  such  manner  and  form  as  they  might  think 
expedient. 

By  the  Towns  Improvement  Clauses  Act,  which 
was  incorporated  with  the  Rochdale  Improvement 
Act,  the  commissioners  were  empowered  to  construct 
branch  sewers  from  the  houses  into  the  main  sewers, 
and  also  (subject  to  certain  restrictions)  to  con- 
struct new  sewers  where  none-xisted  before,  making 
full  compensation  to  the  owners  and  occupiers  of 
the  lands  through  which  they  were  carried.  They 
were  also  empowered  to  enlarge,  alter,  or  otherwi»e 
improve,  all  or  any  of  the  sewers  under  their  control, 
and  they  were  to  provide  other  sewers  to  persons  de- 
prived of  the  use  of  any  sewer  ordrain  in  consequence 
of  such  alteration,  and  the  expenses  of  making  such 
sewers  were  to  be  defrayed  by  special  sewer  raie!« ; 
and  they  were  also  empowered  to  enter  into  and 
upim  buildings  and  lands  for  the  purposes  of  this 
Act  or  of  the  Local  Act,  for  the  puipotes  of  inspeo- 
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tion  or  for  the  purpose  of  ezecutiDg  aathorised 
works,  provided  that,  uDless  with  the  consent  of  the 
occupier,  thej  should  not  make  any  such  entry  until 
after  twenty-four  hours'  notice  bad  been  given  to 
the  occupier. 

The  plainti£f  by  his  bill  alleged  that  the  defen- 
dants had  caused  several  new  sewers  to  open  or 
drain  into  the  river  Boche  above  the  Town  Mill  weir, 
and  had  also  caused  some  of  the  new  sewers  to  open 
or  drain  into  the  Lordburn ;  and  that  the  defendants 
were  at  the  present  time  causing  a  large  sewer  to  be 
made  in  one  of  the  principal  streets  in  Rochdale, 
which  would  drain  into  the  river  Boche  above  the 
Town  Mill  weir,  with  which  they  intended  to  connect 
the  drains  from  the  houses  in  the  street,  and  that, 
notwithstanding  notice  had  been  given  to  the  defen- 
dants by  the  plaintiffs'  solicitor  in  Sept.  1869,  nut  to 
cause  any  new  sewer  to  open  or  drain  into  the 
Roche  above  the  Town  Mill  weir,  or  into  the  Lord- 
bum,  they  still  intended  to  open  certain  new  sewers  or 
drains  into  the  river  above  the  Town  Mill  weir.  In 
Sept.  1869  the  defendants  gave  the  plaintiffs  notice 
that  they  intended  within  twenty -four  hours  to 
enter  upon  the  Town  Mill  weir  for  the  purpose  of 
altering  the  weir  and  erecting  works  in  pursuance  of 
the  powers  conferred  upon  them  by  their  local  Act. 
The  plaintiffs  contended  that  the  defendants  were 
not  entitled  to  enter  upon  their  land  for  the  purpose 
of  altering  the  weir  and  erecting  other  works  with- 
out their  consent  and  without  paying  or  securing 
to  them  the  purchase  money  and  compensation 
which  they  were  bound  to  pay  and  give  by  the 
Lands  Clauses  Consolidation  Act  1845. 

The  bill  then  prayed  for  an  injunction  to  restrain 
the  defendants  from  causing  or  permitting  any  new 
■ewer  to  open  or  drain  into  the  river  Uoche,  above 
the  Town  Mill  weir,  or  from  allowing  any  new 
sewer  to  open  or  drain  into  the  Lordburn.  It 
also  prayed  for  an  injunction  to  restrain  the  defen- 
dants from  entering  upon  or  continuing  in  posses- 
sion of  the  Town  Mill  weir,  or  any  land  or  property 
of  the  plaintiffs  without  first  obtaining  the  consent 
of  the  plaintiffs  and  for  damages. 

The  evidence  went  to  show  that  the  new  sewer 
principally  complained  of  was  in  the  site  of  an  old 
sewer,  but  deeper  and  larger  than  was  the  old  one, 
and  that  several  new  drains  were  being  connected 
with  it,  and  that  it  was  intended  to  make  it  part  of 
the  main  arterial  drainage  of  the  town. 

E,  E,  Kay,  Q.C.,  and  F^Mher  were  for  the  plaintiffs, 
and  referred  to 

Bimpaon  v.  South  Staffordshire  Waterworks  Com- 
pany, 12  L.  T.  Bep.  N.  S.  360 ;  31  L.  J.  Bep. 
Ch.  380; 

Tinkler  v.  Wandsworth  Board  of  Works,  31  L.  T. 
Bep.  27;  27  L.  J.  Bep.  Ch.  342  ;  2  De  Q.  A  J. 
261; 

Wehh  V.  Manchester  and  Leeds  Kaihoa/y  Company, 
4  M.  A  Cr.  116. 

TMtle,  Q.C.,  and  Nonh  were  for  the  defendants, 
and  cited 

The  Stockport  Waterworks  Company  v.  the  MoAjor 

of  Manchester,  7  L.  T.  Bop.  N.  S.  545 ; 
Ware  v.  The  Regent's  Canal  Company,  32L.  T. 

Bep.  136;  28  L.  J.  Bep.  Ch.  153 ;  3  De  G.  &  J. 

212; 
Attorney  Oeneral  v.  The  Ma/yor,  ^e.,  of  Kingston, 

12  L.  T.  Bep.  N.  S.  665  ; 
Emnes  v.  Taylwr,  2  Ph.  209. 

Konf^  Q.C.,  replied. 

The  Viob-Changbllor  said: — In  this  case  the 
plaintiffs  by  their  bill  s(ek  to  restrain  the  defen- 
dants from  doing  two  distinct  acts;  first,  the 
altering  the  sewers  in  the  town  of  Bochdale  ;  and 
secondly,  from  interfering  with  the  Town  Mill  Weir 
,10  the  property  of  the  plaintiffs.    The  plain- 


tiffs'  case  is  not  the  ordinary  case  of  a  nuisance 
affecting  life  or  health,  nor  is  it  founded  upon  aoy 
common  law  right,  but  it  is  based  upon  the  stata- 
tory  rights  which  have  been  reserved  or  given  to 
them.    The  plaintiffs  alleged  and  proved  that  they 
are  the  owners  in  fee  of  the  mill  and  weir,  and  of  the 
bed  and  soil  of  the  river  in  question  for  some  dis- 
tance, and  are  also  riparian  proprietors.  They  have  a 
right  of  property,  and  a  right  to  say  to  the  defen- 
dants, *'  you  must  not  turn  any  stream  of  water,  be 
it  pure  or  foul,  into  our  land."  Then  they  say,  ^^yrm 
have  made  and  are  making  several  sewers  1^  which 
you  have  turned  a  stream  into  our  property,  and  in 
particular  have  begun  a  sewer  in  Yorkshire-street, 
which  will  bring  a  great  quantity  of  water  into  our 
property.    The  defendants  say  they  are  acting  under 
statutory  powers  contained  in  their  special  Act,  bat 
in  that  Act  were   these  words:  "It  shall  not  be 
lawful  for  them  to  cause  any  new  sewer  to  open  or 
drain  into  the  river  Roche  at  any  point  above  the 
Town   Mill  weir."    That  is  an  unqualified  prohi- 
bition.    The  plaintiffs  say  they  are  proprietors  in- 
terested, and  that  the  defendants  have  no  right  to 
do  what  they  are  doing;  and  they  ask  that  that  pro- 
hibition  may  be  enforced.    The  defendants  then 
say,  *^  you  sdlege  that  the  new  sewer  will  damage 
you,  but  you  have  not  said  that  the  old  one  hsi 
damaged  you,  nor  do  you  say  that  the  new  drsim 
which  you    state    are   being   made,   will  damage 
you.    You  certainly  have  said  so  with  regard  to 
the  Yorkshire-street  sewer,  but  that  is  not  a  new 
sewer,  although  it  is  of  a  larger  size  than  was  the 
old  one,  and  therefore  you  have  no  right  to  interfere 
with  it  under  the  Act  of  Parliament.'*    I  cannot 
assent  to  that  aigument.    I  am  of  opinion  that  it 
really  is  a  new  sewer,  made  available  for  receiving 
the  sewage  of  the  neighbouring  street,  and  is  now 
one  of  the  main  arterial  drains  in  the  town.    The 
other   drains  have  been  made,  draining  into  the 
river  in  violation  of  the  Act.      I  am  therefore  of 
opinion  that  there  is  ample  evidence  ^  justify  me 
in  granting  an  injunction — not  mandatory— against 
any  new  sewer  being  opened  into  the  river  Boche. 
I  will  not  include  the  Lordburn  in  the  order,  be- 
cause I  do  not  know  what  rights  of  property  there 
are  as  regards  the  Lordburn.  I  will  also  omit  the  word 
**  drain**  out  of  the  order,  because  the  oewer  is  not  a 
new  one  in  that  respect.    If  the  old  sewer  had  re- 
mained, I  could  not»  under  the  Act,  hive  interfered 
with  new  drains  from  houses  in  Yorkshire-street 
being  made  to  communicate  with  it.    Then  with 
regard  to  the  weir,  it  appears  to  me  that  there  has 
been  no  wrong  done,  or  none  with  which  this  conrt 
can  interfere.    The  Act  of  Parliament  provides  for 
this  case.  It  enacts  that  the  commissioners  may  from 
time  to  time  cleanse  and  otherwise  improve  the 
river,  and  remove  or  alter  the  Town  Mill  weir,  and 
erect  such  other  proper  or  sufficient  works  as  may 
be  requisite,  and  the  works  are  to  be  erected  and 
maintained  by  the  commissioners  in  manner  suffi- 
cient at  all  times  to  retain  the  level  of  the  water, 
except  at  certain  times  when  the  mill  would  not  be 
at  work.    The  plaintiffs*  contention  is  that  this  Act 
only  authorises  the  commissioners,  as  between  the 
rate|)ayers  and  themselves,  to  expend  the  rates  in  this 
manner,  but  that  it  does  not  authorise  them  to  take 
their  (the  plaintiffs)  land  without  their  consent   If 
this  were  the  case  the  works  which  thecommissionen 
are    empowered  to  carry  out  would   be  entirely 
subject  to  the  caprice  of   the  landowners,  which 
it  is  not  probable  was  intended  by  the  Legialatarp. 
The  private  Act  seems  to  me  to  provide  for  this 
case.    It  enacts  that  the  commissioners  may  malce 
alterations,  but  so  as  not  to  interfere  with  the  weir 
or  alter  the  level  of  the  water.    They  are  to  give 
compensation  for  all  damage  they  may  do,  and  the 
amount  is  to  be  ascertained  as  under  the  Lands 
Clauaes  Consolidation  Act.    The  Towns  ImproTe- 
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ment  Act  1847,  which  was  incorporated  with  the 
private  Act,  empowered  the  oommiMioners  to  make 
levers  in  private  grounds,  merely  paying  compen- 
istion,  but  they  are  not  obliged  to  buy  the  land. 
That  is  an  analogous  case  to  the  present.  I  am, 
therefore,  of  opinion  that  the  plaintiffs  have  suc- 
ceeded in  one  part  and  failed  in  the  other  part  of 
their  case.  There  will,  therefore,  be  no  costs,  and 
the  part  of  the  bill  on  which  the  plaintiffs  have 
failed  will  be  dismissed.  There  will  be  an  order  for 
a  perpetual  injunction  to  restrain  the  defendant 
from  causing  or  permitting  any  new  sewer  in  York- 
shire-street, or  any  other  new  sewer Xo open  or  drain 
into  the  Kiver  Roche  at  any  point  above  the  Town 
Mill  weir. 

SoUcitors  for  the  plaintiffs,  Belfrage  and  MiddU- 
ton,  agents  for  Buckley  and  Heap,  of  Rochdale. 

Solicitors  for  the  defendants,  Morris,  ANms,  and 
Carter,  agents  for  MeUor,  of  Rochdale. 


Thursday,  June  SO,  1870. 

Williams  v.  Iyimbt. 

AdoowMfn — Benefice — Judgment  —  Sequestration  —  Bill 
for  aecount  against  sequestrator  and  judgment  creditor. 

The  vicar  of  a  parish  suffered  judgment  to  be  entered 
}tp  against  him  in  the  Court  of  Exchequer  for  a  debt 
in  virtue  oj  which  the  tithes,  rents,  and  profits  of  the 
vicarage  were  sequestered:  after  the  sequestration  had 
eonttmied/or  some  time,  the  vicar  filed  his  billaqainst 
the  judgment  creditor,  the  sequestrator  and  the  bishop, 
praying  that  an  account  might  be  taken  of  the  tithes, 
rents,  and  profits  received  by  the  sequestrator,  and  the 
payments  thereout  to  the  judgment  creditors ;  and  that 
upon  payment  by  the  plaintiff  of  what  should  be  found 
due  to  tne  creditor,  ne  might  be  ordered  to  enter  up 
satisfaction  on  the  judgment,  and  that  the  writ  of 
sequestration  might  be  discharged. 

Held,  that  the  bill  must  be  dismissed  with  costs  against 
the  bishop  and  the  sequestrator  on  the  ground  of 
want  of  privity,  and  against  the  judgment  creditor 
on  the  ground  theU  the  matter  was  one  entirely  Jor 
the  court  of  oommon  law  in  which  the  judgment  was 
entered  up,  and  thcU  the  Court  of  Chancery  had  no 
jurisdiction  to  decree  cm  account  to  be  taJcen  in  such 
aease. 

This  suit  was  instituted  by  the  Rev.  James 
Williams,  vicar  of  Camberwell,  for  the  purpose  of 
having  an  account  taken  of  the  tithes,  rents,  and 
profits  of  the  vicarage  received  by  the  defendant, 
John  Burder,  as  sequestrator  of  such  vicarage,  and 
of  the  several  payments  made  by  him  in  respect  of 
such  tithes,  rents,  and  profits,  to  the  defendant, 
Joseph  Ivimey,  and  to  ascertain  what,  if  anything, 
remained  due  upon  a  certain  judgment  and  writ  of 
sequestration  hereinafter  mentioned.  The  plaintiff 
also  sought  to  restrain  the  defendant  Ivimey  from 
prosecuting  or  proceeding  with  an  action  against 
him  in  the  Court  of  Exchequer,  for  the  purpose  of 
enforcing  the  payment  of  the  several  sums  of  money 
covenanted  to  be  paid  by  the  plaintiff  as  the 
purchase-money  for  the  advowson. 

In  1846  the  plaintiff  bought  from  the  Rev.  J.  O. 
Storie  the  advowson  of  the  parish  church  of  St. 
Giles*!,  Camberwell  for  the  sum  of  15,000/1,  subject 
to  certain  mortgages,  charges,  and  incumbrances 
thereon,  the  purchase- money  being  secured  by  a 
mortgage  of  the  advowson  for  15,0<K)/.,  with  interest 
at  5  per  cent,  and  by  a  warrant  of  attorney  to  enter 
np  judgment  fur  the  sum  of  30,000/.  and  costs.  In 
1846  the  vicarage  became  vacant,  and  the  plaintiff 
was  duly  instituted  thereto.  Subsequently  judg- 
ment was  entered  up  on  the  warrant  of  attorney, 
and  a  writ  of  fieri  facias  de  bonis  ecclesiasticis  was 
issued  oat  of  the  Court  of  Exchequer,  and  directed 


to  the  Bishop  of  Winchester,  and  thereupon  a  writ 
of  sequestration  of  the  tithes,  rents,  and  profits  of 
the  vicarage,  dated  21st  Jan.  1847,  was  granted 
by  the  bishop,  and  directed  to  John  Burder, 
authorising  him  to  sequester  the  tithes,  rents,  and 
profits  of  the  vicarage,  and  to  levy  thereout  the  sum 
endorsed  upon  the  writ,  with  interest  at  4  per  cent. 
At  the  time  this  writ  was  granted  there  were  two 
prior  sequestrations  on  the  beuefloe,  and  the  first 
payment  on  acccount  of  the  writ  of  21st  Jan.  1847, 
was  not  made  until  May  1850,  by  which  time  a 
large  sum  was  due  for  interest. 

Some  time  after  the  execution  of  the  mortgage 
and  warrant  of  attorney  by  the  plaintiff,  Mr.  Storie 
assigned  all  his  interest  therein  to  the  defendant 
Joseph  Ivimey,  who,  ever  since  the  sequestration 
had  been  in  force,  had  received  from  the  sequestra- 
tors the  tithes,  rents,  and  profits  of  the  vicarage  to 
an  amount,  as  the  plaintiff  alleged,  much  more  than 
sufllcient  to  pay  what  was  due  to  him  under  the 
warrant  of  attorney  and  judgment.  The  advowson 
had  long  since  been  foreclosed  by  mortgagees  who 
were  prior  to  the  plaintiff's  mortgage  to  Mr.  Storie. 

In  1857  Mr.  Storie  became  insolvent,  and  John 
Deacon  was  appointed  his  assignee,  and  on  the  28th 
Dec.  1868  the  defendant  Ivimey  commenced  an 
action  in  Deacon's  name  in  the  Court  of  Exchequer 
against  the  plaintiff  upon  the  covenants  of  the 
mortgage  of  1846,  for  the  purpose  of  enforcing  pay- 
ment of  the  money  thereby  secured.  The  plaintiff 
alleged  that  as  judgment  had  been  already  obtained 
in  respect  of  the  same  sum  of  money  which  was 
now  sought  to  be  recovered  by  the  action,  such 
action  was  unnecessary,  improper,  and  vexatious, 
and  ought  to  be  restrained  by  this  court.  It  ap- 
peared that  there  was  a  special  case  pending  at 
common  law  relative  to  the  matter  in  dispute. 

E.  E,  Kay,  Q.  C,  and  Herbert  Smith,  were  for 
the  plaintiff,  and  contended  that  the  case  was  of  the 
nature  of  a  redemption  suit,  and  that  although  the 
subject-matter  of  the  mortgage  was  gone ;  on  pay- 
ment of  principal,  interest,  and  costs,  the  plaintiffs 
was  entitled  to  have  the  mortgage-deed  and  collateral 
securities  returned  to  him. 

WiBcock,  Q.C.,  and  l^teed,  appeared  for  the  bishop 
and  the  sequestrator. 

The  Vicb-Cbanobllor  dismissed  the  bill  against 
them,  and  said  they  ought  not  to  have  been  made 
parties  to  tY\fi  suit. 

Little,  Q.C.,  and  J.  Everitt,  appeared  for  the  defen- 
dant Ivimey. 

The  Vicb-Cbakobllob  said.— I  am  of  opinion 
that  this  bill  is  misconceived.  When  the  case  was 
opened  I  thought  that  it  was  a  question  between 
mortgagor  and  mortgagee,  but  in  truth  there  is  no 
such  question.  There  is  no  property  of  any  kind 
except  so  far  as  it  may  be  said  that  there  are  these 
deeds.  There  is  a  deed  in  the  hands  of  the  defen- 
dant Ivimey  which  contains  a  covenant  for  payment 
of  money,  and  to  have  that  deed  given  up  as  the 
result  of  paying  the  debt,  it  is  sought  to  transfer  the 
jurisdiction  from  a  court  of  law  to  this  court. 
There  is  nothing  to  be  foreclosed,  and  there  is 
nothing  in  respect  of  which  dismissing  the  bill 
would  give  the  defendant  the  same  remedy  as  if  he 
took  a  foreclosure.  That  is  one  of  the  incidents 
of  a  redemption  bill  by  a  mortgagor,  that  if  he  files 
his  bill  he  undertakes  to  pay  the  defendant  his  prin- 
cipal, interest,  and  costs.  If  the  bill  is  dismissed  it 
operates  as  a  foreclosure  of  the  equity  of  redemp- 
tion. On  the  other  hand  the  deleiidant  must  iiave 
the  converse  right  of  filing  a  bill  of  foreclomre. 
For  what  would  the  defendant  file  a  bill  of  fore- 
closure here  ?    There  is  nothing  to  foreclose.    The 
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adrowton  has  loDg  since  been  foreclosed  by  a  prior 
mortgagee,  and  has  ceased  to  exist  for  this  purpose. 
Here  there  is  a  judgment  entered  up  on  a  warrant  of 
attorney.  That  was  a  legal  judgment,  and  the  seques- 
tration issued  on  that  legal  judgment.  It  seems  to 
me  the  same  as  if  a  butcher  or  baker  had  brought 
his  action  against  this  gentleman,  and  had  obtained 
judgment  and  sequestration,  and  after  a  time  the 
debtor  says,  *'  Tou  have  been  overpaid,  the  sequestra- 
tor has  not  done  his  duty ;"  and  then  on  the  mere 
fact  that  there  was  a  sequestration  the  debtor  would 
be  able  to  transfer  the  jurisdiction  to  this  court.  I 
do  not  know  why  a  sequestration  difFers  in  that  re* 
spect  from  an  oi^inary  fi.  fa,  issned  to  the  sheriff. 
It  is  exclusively  a  matter  for  the  court  out  of  which 
the  execution  has  issued.  The  execution  is  only  for 
the  amount  for  which  it  was  granted.  If  that  has 
been  satisfied  you  apply  to  the  court,  and  the  court 
will  take  care  to  ascertain  in  prosier  'mode  whether 
anything  and  what  is  due  upon  it.  But  I  am  not 
aware  that  there  is  any  ground  for  saying  that  this 
court  has  authority  to  take  the  account  against 
this  sequestrator  for  the  mere  purpose  of  discharg- 
ing a  sequestration  under  a  legal  judgment.  The 
bill  was  not  filed  as  a  redemption  bill,  it  was  not 
filed  for  any  purposes  as  between  mortgagor  and 
mortgagee,  but  was  filed  in  the  hope  that  this 
court  would  take  some  different  mode  from  the 
court  of  common  law  in  settling  the  account. 
There  ought  to  be  no  difference  in  the  mode 
of  taking  the  account  between  this  court  and  a 
court  of  common  law.  That  court  has  full  and 
complete  seisin  of  the  matter,  and  to  that  court  I 
must  remit  it  by  dismissing  the  bill  with  costs. 

Solicitor  for  the  plaintiff,  i7.  hi,  DanieL 
Solicitors  for  the  defendant,  Burder  and  Dunning ; 
T.  Gill,  jun. 


MIDDLESEX  SESSIONS. 

Monday,  Aug.  29,  1870. 
(Before  Mr.  Serjt.  Cox.) 

Rbo.  v.  Carfbntbb. 

False  pretences— Evidence, 

Prisoner  was  indicted  for  obtaining  from  George  Hislop, 
the  master  oj  the  Workhouse  of  the  Strand  Union, 
one  pint  of  milk  and  one  egg^  by  falsely  pretending  that 
a  certain  child  then  brought  by  him  had  bien  by  him 
found  in  LeicesUr-tquare,  whereas,  ffv. 

The  facts  were  that  the  prisoner  w€U  waiter  at  an  hntel 
in  George-street,  Hanover- square.  A  female  servant 
there,  named  J^ires,  had  been  delivered  of  a  child  by 
him,  which  was  put  out  to  nurse.  The  child  falling 
ill,  the  nurse  brought  it  to  the  hotel,  and  the  prisoner, 
saying  that  he  would  find  another  nurse,  took  the 
woman  with  him  to  Westminster,  where  the  nurse  put 
the  child  into  his  arms  and  went  caoay.  tie  took  it  to 
the  workhouse  of  St.  Alartin*s- in- the- Fields,  which  is  in 
the  Strand  Union,  and  delivered  it  to  the  master,  stating 
that  he  had  found  it  in  Leicester-square.  It  was  by 
the  master  delivered  to  the  nurse  to  be  taken  care  oJ, 
and  the  nurse  fed  it  with  the  pint  of  mitk  and  egg, 
which  was  the  subject  of  the  charge  in  the  indictment  as 
theyro/terty  obtained  by  the  false  pretence  alleged. 

He'd,  that  this  evidence  did  not  sustain  the  indictment. 
First,  because  the  child  not  having  been  affiliated  there 
was  no  legal  obligation  on  the  prisoner  to  maintain  it, 
and  therefore  for  the  purposes  of  this  indictment  it 
must  be  treated  as  if  a  stranger  had  put  a  strange 
child  in  his  arms,  when  it  would  have  been  rightly  dk- 
livered  by  him  to  the  relieving  officer ;  secondly,  that 
even  if  there  had  been  a  sufficient  false  pretence,  the 
milk  and  egg  given  to  the  child^  not  at  the  jprisoner^s 


request^  but  by  the  workhouse  matron  in  the  couth  o/ 
her  duty,  was  too  remote  to  be  an  obtaining  of  swk 
food  by  him. 

Indictment  for  obtHining  by  false  pretences  from 
the  roaster  of  the  workhouse  of  St.  Martin's-in-the 
Fields  one  pint  of  milk  and  one  egg. 

The  facts  proved  were,  that  a  chambermaid,  at  an 
hotel  in  George-street,  Hanover- square,  had  a  child, 
as  she  alleged,  by  the  prisoner,  who  was  a  wuter 
there.  She  had  not  affiliated  it  to  him.  nor  had  he 
contributed  to  its  maintenance,  but  the  mother  had 
put  the  child  to  nurse.  The  child  falling  ill,  the 
nurse  became  alarmed,  and  carried  it  to  the  hotel, 
where  she  saw  the  prisoner,  and  asked  to  see  the 
mother,  but  the  prisoi-.er  said  she  was  enmged,  and 
that  he  would  find  another  nurse  for  it.  Taking  the 
woman  with  him,  he  went  through  several  streets, 
the  woman  carrying  the  child ;  but  when  near 
Westminster  Bridge,  she  refused  to  go  any  further, 
placed  the  child  in  the  prisoner's  arms,  and  walked 
away.  The  prisoner  took  the  child  to  the  relieving 
officer  of  St.  Martin's- in-the-Fields,  saying  that  he 
had  picked  it  up  in  Leicester-square.  Beliering  the 
prisoner's  statement,  the  master  sent  for  the  matron, 
who  took  the  child  in  charge,  and  fed  it  with  the 
milk  and  egg  which  were  the  subject  of  the  in- 
dictment. The  prisoner  went  away.  Afterwards  it 
was  discovered  that  the  story  as  to  the  finding  of 
tho  child  was  false,  and  these  proceedings  were 
taken  against  him.  The  master  of  the  woikhoaee 
swore  that  he  gave  the  child  to  the  matron  to  take 
care  of  it,  believing  the  prisoner's  statement  that  he 
had  found  it.  Neither  the  place  where  the  child 
was  born,  nor  that  where  it  was  put  into  the 
prisoner's  arms  by  the  nurse,  was  in  the  Stnud 
union. 

At  the  close  of  the  case  for  the  prosecution. 

His  Lordship  said.— How  is  this  charge  to  be 
sustained  ?    There  was  a  false  pretence,  it  is  true ; 
but  how  is  it  contended  that  the  prisoner  obtained 
any  money,  goods,  or  chattels  by  reason  of  that 
false  pretence  ?    Tlie  child  had  not  been  affiliated 
to  him,  and  he  was  for  all  legal  purposes  a  stranger 
to  it.    When  placed  by  the  nurse  in  his  arms  it 
was  abandoned  by  her,  and  it  was  hit  duty  to  take 
it  to  some  workhouse.    It  had  been  as  completely 
abandoned  in  point  of  law  by  being  placed  in  his 
arms  against  his  will  as  if  it  had  been  thrown  into 
the  gutter.    He  had,   therefore,  a  clear  right  U) 
deliver  it  to  some  union.     It  is  a  question  that 
would  require  a  lawyer  to  solve,  whether  it  should 
have  been  carried  to  the  union  in  which  it  was 
born  or  in  which  it  was  abandoned,  and  it  would  be 
hard  to  imply  criminality    from  a  choice  of  the 
wrong   union.     Few  persons  in   Parlianient-stieet 
could  tell  in  what  union  they  were  standing,  and 
St.   Martin's-in-the- Fields  would  at  once  suggest 
itself  as  apparently  the  nearest  workhouse.    Troe, 
the    prisDner     told    a    lie   as    to  the    means  bj 
which  he    had   obtained    his   unwelcome  burden, 
and  probably  there  is  not  a  man  in  the  court  who 
would  have  told  the  truth  in  such  circumstances. 
But  that  is  not  the  only  answer  to  this  charge.    The 
child  being  in  contemplation  of  law  a  stranger  to 
the  prisoner ;    he    being    under  no  obligation   to 
maintain  it,  relief  given  to  the  child  was  not  relief 
given  to  him.    He  did  not  ask  fur  a  pint  of  milk 
and  an  egg  either  for  the  child  or  for  himself,  and  it 
was  in  truth  given  to  the  child,  not  because  of  the 
prisoner's  statement,  but  because  it  was  the  dutj  of 
the   parish  to  feed   a  child  in  its  custody.    The 
prisoner  acted   very  wrongly  in  telling  a  lie  and 
throwing  his  child,  if    it   is  renlly  his,  upon  the 
parish,  but  he  is  not  guilty  of  the  indictable  offence 
of  obtaining  by  false  pretences  the  food  gives  to 
the  child. 

Notgnl^. 
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Rbo.  v.  Loyxtt — Rbo.  V,  Gborob  Bolus. 


TBlRM.  BOROUOB  SB88. 


Tuuday^  Aug,  80,  1870. 

(Before  Mr.  Serjt.  Cox,  Deputy-AesUtant  Judge.) 

Rbo.  v.  Lovbtt. 

Forfnturtfor  Fdony  Act  1870,  «.  4— GonipeJisaliaii. 

Sect.  A  of  the  Forfeitttre  for  Ftlony  Act  1870 
(.S3  ^  84  Vict,  c.  23),  which  empoteers  the  court 
to  award  atof  turn  of  money  not  exceeding  100/., 
6y  way  of  aatiefaction  or  compensation  for  any  hsa 
of  property  suffered  by  the  applicant^  through  or  by 
rtoMon  of  the  eaid  fehny"  such  sum  to  be  *^  deemed  a 
jedgment'ddtt  to  the  person  entitled  to  receive  the 
same  from  the  person  so  convicted,"  requires  to  be  exer- 
deed  with  considerable  caution^  as  being  Uable  to 
abuse  by  arrangements  in  the  nature  of  condonation  of 
a  felony. 

On  an  indictment  of  a  servant  for  stealing  money  from 
Ais  master^  it  had  been  arranged  between  the  counsel 
for  the  prisoner  and  the  prosecutor  that  the  pri^ 
toner  should  repay  the  money  he  had  stolen,  and 
the  prosecutor  should  recotumend  that  he  be  discharged 
without  punishment^  on  his  own  recognizances  to  come 
up  for  fudament  when  called  upon,  and  that  the  court 
should  order  that  sum  to  be  paid  as  compensation  to 
the  prosecutor  under  sect,  4. 

7%«  prisoner  having  pleaded  guilty  to  dte  charge^  an 
application  was  made  by  counsel,  stating  the  above 
arrangement.  But  the  court  refused  its  cusent  to  any 
eompromisef  <u  7u>t  being  within  the  intention  of  this 
provision  of  the  Act,  which  contemplated  cmnpensa- 
tion  to  the  party  wronged,  as  an  addition  to,  and  not 
as  a  substitute  for,  the  punishment  due  to  the  crime. 

The  prisoner  was  indicted  for  stealing  5L  10«.  in 
money,  the  property  of  his  employers,  Messrs. 
Marshall  and  Snelgrore. 

He  pleaded  guilty. 

Besiey  for  the  prosecutor. 

Ribton  for  the  prisoner. 

Besiey  said  that  the  prisoner  having  pleaded 
guilty,  he  had  now  on  the  part  of  the  prosecution 
to  n^commeod  him  to  mercy.  Prisoner  had  engaged 
to  refund  the  money  he  had  taken,  and  he  applied 
to  the  court  to  exercise  for  the  first  time  the  power 
given  to  it  by  the  4th  section  of  the  Forfeiture  for 
Felonies  Act  of  the  last  session,  to  make  a  formal 
order  fur  compensation  to  the  prosecutors  of  the 
money  taken  from  them.  This  was  precisely 
the  case  contemplated  by  the  statute,  and  he 
would  ask  the  court,  in  consideration  of  this  under 
taking  by  the  prisoner,  to  inflict  no  punishment,  but 
to  order  that  he  cume  up  for  judgment  if  called 
upon,  which  he  might  be  if  he  did  not  fulfil  his 
promise  to  repay  the  sum  he  had  taken. 

lUbton,  for  the  prisoner,  said  that  such  had  been 
the  arrangement  which  had  been  made  on  the 
prisoner's  behalf,  and  he  hoped  it  would  have  the 
approval  of  the  court. 

His  LoBDSHiP. — Certainly  not.  So  far  from 
being  a  course  contemplated  by  the  new  statute,  I 
am  satisfied  that  no  such  view  of  it  could  have 
been  designed  by  the  Legislature.  The  section 
before  me  could  not  have  been  intended  to  introduce 
or  sanction  what  would  be  in  fact  a  condonation  of 
a  felony,  and  this  would  obviously  be  the  result  if 
the  court  were  to  permit  such  an  arrangement 
between  the  prosecutor  and  the  prisoner  as  that  now 
proposed.  No  such  inference  could  fairly  be  drawn 
m>m  the  language  of  the  statute.  It  empowers  the 
court  **  immediately  after  the  conviction  of  any 
person  for  felony,  to  award  any  sum  of  money,  not 
exceeding  100^  by  way  of  satisfaction  or  compen- 
ntloa  for  any  loss  of   property  suffered  by  the 
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applicant  through  or  by  means  of.  the  said  felony, 
the  amount  so  awarded  to  be  deemed  as  a 
judgment-debt  from  the  person  entitled  to 
receive  the  same  from  the  person  so  convicted.*' 
This  was  manifestly  designed  to  be  in  the  nature  of 
a  remedy  for  the  wrong  done  to  the  individual,  and 
to  be  in  addition  to,  and  not  as  a  substitute  for,  the 
punishment  due  to  the  crime.  If  compromises  of 
this  nature  were  to  be  permitted,  they  would  be  in 
direct  defiance  of  the  law  that  prohibits  the  con- 
donation of  a  felony,  and  it  would  be  open  to  many 
grave  abuses.  It  was  a  power  to  be  exercised  with 
the  utmost  caution,  and  especially  with  a  view  to 
the  possibility  of  such  an  abuse  of  it.  I  cannot 
accede  to  the  application ;  but,  taking  into  considera- 
tion the  strong  recommendatioa  to  mercy  by  the 
prosecutors,  the  prisoner's  previous  good  character, 
and  the  circumstances  attending  the  commission  of 
the  crime,  I  shall  not  infiict  the  punishment  usually 
given  to  servants  for  robbing  their  employers,  but 
reduce  it  to  Imprisonment  for  two  months. 


BIBHINGHAU  BOBOUaH  8B8SI0N8. 

Wednesday,  Oct.  26,  1870. 

(Before  A.  B.  Ajdaxs,  Q.  C,  Recorder.) 

Rbo.  v.  Gbobob  Bolus. 

The  Debtors'  Act  (82  f-  88  Vict,  c  62J,  s,  11— iVo- 
secution  under — Disposal  of  goods  b^ore  bankruptcy 
— Intent  to  defraud — Faibtre  by  bankrupt  to  disclose 
transactions  to  trustee. 

By  sect.  II  (sub-sect.  1)  of  92  f-  88  Vict.  c.  62,  if  aay 
bankrupt  or  person  whose  affairs  are  liquidated  oy 
arrangement  does  not  (inter  aUa)  fully  and  truly  cfis- 
cover  to  the  trustee  administering  his  estate  for  the 
benefit  of  his  creeUtors  ail  his  property,  and  how  and 
when  and  for  what  considerations  he  disposed  of  any 
part  thereof  not  in  the  way  of  his  trade,  or  in  the 
ordinary  expense  of  his  family  ;  or  (sulhsect.  15)  if 
within  Jour  months  next  before  the  presentation  of  a 
bankruptca  petition  against  him,  or  the  commencement  of 
a  liquidation,  he,  being  a  trader,  pawns,  pledges,  or 
disposes  of  otherwise  than  in  die  ordinary  way  of  his 
trade,  any  property  which  he  has  obtained  on  credit, 
and  has  not  paid  for,  he  shall  be  guilty  of  a  miede 
meanor,  unless  the  Jury  is  satisfied  that  he  had  no 
intent  to  d^raud. 

On  the  I6th  May,  the  prisoner^  who  was  a  tool  maker, 
gave  an  order  for  six  tons  of  steeL  On  arrival  at  his 
wharf,  he  did  not  allow  it  to  be  unloaded,  and  on  the 
13M  June  sold  it  at  l4s.  per  cwt.for  cash.  Its  esti' 
mated  value  was  IBs.  per  cwt. 

On  the  2%th  June  a  petition  in  bankrupt^  was  filed 
aaainst  the  prisoner  ;  he  was  adjudicated  bankrupt  on 
the  29th  ;  on  the  ith  July  a  receiver  was  appointed, 
who  was  subsequently  made  trustee,  but  the  bankrupt 
did  not  discover  the  above-mentioned  transaction  until 
it  wasjorced  out  of  him  on  the  26M  July  before  the 
registrar. 

Held  that  there  was  a  ease  to  go  to  the  jury. 

Semble,  It  lies  upon  the  prisoner  to  negative  the  intent  to 
defraud. 

Reg.  v.  Thomas,  22  L.  T.  Rep.  N.  S.  188,  referred  to. 

The  prisoner  was  indicted  under  sub-sects.  1  and  16 
of  sect.  11  of  82  &  88  Vict  c.  62,  for  not  fully  dis- 
closing all  his  transactions  to  the  trustee  under  his 
bankruptcy,  and  for  disposing  of  goods,  obtained 
upon  credit  within  four  months  of  his  bankruptcy 
and  not  paid  for,  otherwise  than  in  the  ordinary  way 
of  his  trade. 

Hon.  E.  C.  Leigh  and    Bosher  appeared  for  the 
prosecution. 
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Motteram.  and  Buzzard  defended  the  pruoner. 

The  prisoner  was  aa  edge-tool  maker,  of  Wharf- 
street,  Aston.  On  the  15  th  May  the  prisoner  r  pnve 
an  order  to  the  traveller  of  Messrs.  Peace  sdU  Co., 
of  Sheffield,  for  six  tons  of  steel.  The  steel  was 
coobi^ned  to  the  prisoner,  per  Midland  Railway 
Company,  but  on  Its  arrival  at  his  wharf  at  Aston, 
the  prisoner  did  not  allow  it  to  be  unloaded,  on  the 
ground  of  excess,  and  said  he  would  write  to  the 
•ompany  about  it.  It  therefore  remained  in  the 
company's  waggon.  On  the  I3tti  June  the  prisoner 
•old  the  steel  to  Mr.  Ansell,  tool  broker,  Grosta- 
green,  for  14«.  per  cwt.,  and  gave  him  a  written 
order  to  obtain  it.  Ansell  paid  the  prisoner  in 
ready  notes  and  gold,  the  prisoner  stating  that  he 
expected  to  open  business  again,  and  if  so  he  would 
purchase  the  steel  back  again,  giving  Ansell  a 
profit.  The  price  that  Messrs.  Peace  put  upon  the 
Bteel  was  18«.  per  cwt. 

On  the  28th  June  Mr.  Howes,  a  creditor,  filed  a 

Sitition  in  bankruptcy  against  the  prisoner  in  the 
irmingham  County  Court.  The  adjudication  was 
made  on  the  29th  June ;  on  the  4th  July,  Mr.  Alfred 
Harrison,  accountant,  was  appointed  interim  re- 
ceiver, and  subsequently  trustee,  by  a  meeting  of 
creditors  held  on  the  15th  July.  The  bankrupt 
surrendered  on  the  26th  July,  and  was  examined 
before  the  registrar.  The  prisoner  made  no  state- 
ment to  the  trustee  concerning  the  transaction, 
and  the  trustee  knew  nothing  about  it  until  this 
date,  when  it  was  elicited  in  cross-examination. 
The  file  of  the  proceedings  in  bankruptcy  showed 
that  the  prisoner  said  on  the  26th  July :  "  I  have 
sold  steel  to  Mr.  Ansell  five  or  six  weeks  ago, 
which  was  not  entered.  I  sent  the  load  back  to  the 
railway  because  it  was  more  than  I  ordered.  I  did 
not  fetch  it  back  from  the  railway,  but  soli  it  to 
Mr.  Ansell  for  about  100/.,  and  spent  the  money  in 
law  and  going  to  London.  If  I  had  used  the  steel 
in  the  way  of  my  trade,  I  should  have  used  it  for 
edge-tools."  Mr.  Harrison,  the  trustee,  was  called, 
and  he  stated  that  the  only  statement  of  affairs  he 
could  obtain  from  the  bankrupt  was  a  draft  list  of 
his  creditors.  He  went  through  the  prisoner's 
books,  but  could  find  no  entry  or  any  invoice 
relating  to  the  purchase  or  sale  of  tlie  steeL 

Motteram  submitted  that  there  was  no  evidence 
to  support  the  prosecution.  The  disposal  of  the 
goods  must  be  with  intent  to  defraud,  and  the  pro- 
secution had  not  proved  that  intent. 

Leigh  said  it  was  not  for  the  prosecution  to  show 
intent  to  defraud,  but  it  was  for  the  other  side  to 
show  that  there  was  no  such  intent.  The  words  of 
the  section  were,  "  unless  the  jury  is  satisfied  that 
he  had  no  intent  to  defraud."  He  contended  that 
those  words  shifted  the  onus  of  proof  on  to  the 
other  side. 

The  Regobdeb  referred  to  Reg.  v.  Stone  Thomasj 
22  L.  T.  Rep.  N.  S.  138,  and  said  that  Lush,  J. 
seemed  to  be  of  opinion  that  it  was  for  the  prisoner 
to  prove  that  he  bad  no  intent  to  defraud.  He  should 
hold  that  there  was  a  case  to  go  to  the  jury. 

Leigh  summed  up  the  case  for  the  prosecution. 

Motteram  urged  that  there  was  no  intent'  to 
defraud.  As  to  the  disclosure  of  the  bankrupt's 
affairs  Mr.  Harrison  knew  of  the  transaction  within 
fifteen  days  of  his  appointment  as  trustee,  aud  he 
did  not  know  that  the  Act  of  Parliament  said  any- 
thing about  the  time,  provided  that  the  disclosure 
was  made  before  the  estate  was  administered. 

The  Rbgobdbb,  in  summing  up,  explained  the 
purpose  of  the  Act  of  Parliament  under  which  the 
prosecuiiou  was  brought.     When  a  mau  suld  goods 


he  expected  his  customer  to  pay,  but  the  Legislatare 
stepped  in  and  said  circumstances  might  oocor  after 
a  contract  which  rendered  it  impossible  for  a  debtor 
to  fulfil  his  part,  and  it  was  better  that  the  creditors 
nhouM  be  satisfied  with  receiving  a  proportion  of 
th'*  Hum  owing  to  them,  than  that  the  terrors  of  the 
law  should  he  perpetually  held  over  the  debtor. 
Under  such  circumstances  it  was  provided  that  the 
person  seeking  to  be  discharged  of  his  debts  should 
make  a  full  and  free  disclosure  of  his  traDsactions 
for  a  considerable  time  immediately  preceding  his 
bankruptcy.  It  had  been  enacted  that  if  a  person, 
within  four  months  preceding  his  bankruptcy, 
should  dispose  of  property  obtained  on  credit  <Mber- 
wise  than  in  the  ordinary  way  of  trade,  he  should 
be  deemed  guilty  of  a  misdemeanor,  unless  the  joiy 
should  be  satisfied  that  he  had  no  intent  to  defraud. 
Practically,  the  jury  would  have  to  consider  whether 
there  was  in  the  evidence  of  the  transaction  a  primi 
facie  case  of  fraud.  The  jury  might  say  that,  since 
the  prisoner  did  not  give  the  information  to  his 
creditors  required  by  the  law,  they  were  confident 
that  he  must  have  intended  to  defraud  his  creditors. 
The  jury  would  have  to  consider  not  so  much 
what  was  the  prisoner's  intention  when  he  bou^t 
the  steel  as  when  he  sold  it  to  Mr.  Ansell. 

The  jury  retired  for  a  few  minutes,  and  letuned 
into  court  with  a  verdict  of  guilty. 

The  Rbcobdbb,  in  passing  sentence,  said  he 
desired  to  eipress  his  approval  of  the  prosecntioD 
having  been  instituted,  for  he  considered  that  t 
man  who  sought  advantage  of  the.  Bankruptcy  Ace, 
and,  as  it  were,  to  pay  his  creditors  by  means  of  a 
certificate,  ought  at  least  to  give  up  all  he  possessed 
and  afford  all  possible  information  as  to  his  trans- 
actions to  his  creditors,  or  the  assignees  who  might 
be  appointed.  The  prisoner  had  taken  a  differeot 
course,  and  had  concealed  from  them  a  transaction 
not  necessarily  fraudulent  of  itself,  but  which  when 
it  came  to  be  concealed,  and  all  trace  of  it  obli- 
terated from  his  books,  the  jury  had  decided  was 
done  to  defraud.  It  was  the  first  case  of  the  kind 
under  the  new  Act  of  Parliament  tried  in  the  Bir- 
mingham district,  and  in  order  that  it  might  not 
appear  that  undue  severity  was  used  when  a  nev 
law  came  into  force,  he  should  not  pass  so  heavy  a 
sentence  as  he  would  otherwise  have  done.  The 
sentence  of  the  court  was  that  prisoner  should  be 
imprisoned  as  a  first-class  misdemeanant  for  two 
calendar  months. 

Conviction :  two  calendar  motUhM*  imprisoameaL 
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Reported  by  Douolab  KiMOtroBO.  Baq.,  Bariteter-ftUl^v. 


April  20  and  May  9,  1870. 

(Before  the  Lobd  Chancbllob  ( Hatherley),  Lord 
Chblxsfobd,     Lord     Wbstbubt,     and     Lord 

COLOMSAT.) 

LiSTBB  (app.)  V.  Pbbbtxan  (resp.) 

False  imprisonmenf-^BearsQif  evidence — Beatoiiabu 

and  probable  cause. 

In  an  action  of  Jalse  impt  isonmeni,  tht  dtfmdawt 
pleaded  in  justification  that  his  gun  had  been  stola 
and  that  he  had  reasonable  and  prob(U>U  axuse  to  set- 
pect  that  the  plaintiff  had  stolen  iL  The  defendast, 
it  appeared,  had  relied  upon  the  statement  o/  hit 
coachman,  H.,  to  the  fffect  that  he  hjd  been  told  b§ 
one  H.  that  he,  R.,  hfid  seen  the  aun  on  plaintiff i 
premises;  that  H.  and  R.  had  been  to  see  the 
plaintiff;  that  R.  afterwards,  in  El*8  presence^  chanei 
plaintiff  with  iutoing  the  gun^  and  thai  plaintiff  tun 
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LiBTEB  (app.)  V,  Pebbtman  (resp.) 


LH.  OJT  L. 


detutd  it^  and  produced  a  different  gun  from  that  seen 
bf  Hon  ajormer  occasion. 

The  judge  at  the  trial  having  directed  the  jury  that  these 
facts  would  be  no  justificatiori,  unless,  in  addition  to 
the  statement  of  H.,  the  defendant  had  personally  com- 
municated with  72.  .* 

Hdd  (reversing  the  judgment  of  the  Exchequer  Chamber^ 
that  this  was  a  misdirection^  the  statement  of  B.  con- 
taining original  as  well  as  hearsay  evidence^   and 
afforJina  reasonal»le  and  probable  cause  for  giving 
fiaintiffinto  custody. 

The  rule,  established  6^  Panton  v.  Williams  (2  Q.  B, 
169),  thai  what  is  reasonable  and  probable  cause  in  <m 
action  for  malicious  prosecution,  or  for  false  imprison- 
ment, is  a  question  for  the  court,  objected  to,  but 
JoUowed. 

Tkere  is  no  general  rule  to  the  effect  thai  hearsay 
evidence  alone  cannot  afford  a  reanonable  and  probable 
cause  for  imprisonment  or  prosecution  where  there  is 
an  Importunity  for  oriqitud  inquiry. 

This  was  an  appeal  on  a  special  case  from  a  judg- 
ment of  the  Court  uf  Exchequer  Chamber,  affirm- 
ing a  judgment  of  the  Court  of  Exchequer,  dis- 
charKing  a  rule  for  a  new  trial  on  the  ground  of 
misdirection. 

The  action  was  one  of  false  imprisonment, 
brought  by  the  respondent  against  the  appellant. 
The  appellant  pleaded  in  justitlcHtion  that  a  rifle  of 
his  had  been  stolen,  and  that  he  had  reasonable  and 
probable  cause  to  suspect  the  respondent  of  having 
stolen  it. 

The  appellant,  it  appeared,  gave  the  respondent 
into  custody  on  a  charge  of  stealing  the  rifle,  and 
that  charge  was  dismissed.  The  appellant  had 
acted  on  the  information  of  his  coachmau,  Hinton, 
in  whose  charge  the  rifle  was.  Hinton  said  that 
one  Robinson  had  told  him  that  he  had  seen  the 
rifle  in  the  respondent's  bam,  and  that  he  (Hinton), 
bad  gone  with  Bobinson  to  the  respondent's,  that 
Bobinson  then  charged  the  respondent  with  having 
the  rifle,  that  the  respondent  denied  this,  and  pro- 
duced a  gun  which  was  not  that  which  Robinson 
had  seen  in  respondent's  barn  on  a  former  occasion. 

The  trial  was  before  Kelly,  C.  B.,  on  June  22, 
1867,  when  his  Lordship  directed  the  jury,  that  if 
the  appellant  had  not  personally  communicated 
with  Robinson  there  could  be  no  justification.  The 
jury  found  that  the  appellant  had  not  communicated 
wiUi  Robinson,  but  that  he  had  relied  on  the  state- 
ment made  by  Hinton,  and  the  learned  judge  having 
thereupon  directed  the  jury  that  there  was  an 
absence  of  reasonable  and  probable  cause,  a  yerdict 
for  the  respondent  was  given. 

A  rule  for  a  new  trial  was  discharged  in  the  Court 
of  Exchequer,  Jan.  SO,  1868,  and  the  Court  of 
Exchequer  Chamber  affirmed  that  decision.  May  14, 
1868. 

The  facts  of  the  case  are  given  fully  in  the  reports 
in  the  courts  below,  18  L.  T.  Rep.  N.  S.  574 ;  L. 
Bep.  3  Ex.  197. 

MelUsh,  Q.  C,  and  Mathew,  for  the  appellant. 

The  Solicitor-  General  (Sir  J.  D.  Coleridge,  Q.C.) 
and  Brandt,  for  the  respondent. 

The  following  cases  were  cited: 
Twmer  v.  Ambler,  10  Q.  B.  252  ; 
Johnstone  y.  Sutton,  1  T.  B.  493 ; 
Taylor  r.  Willans,  2  B.  &  Ad.  845 ; 
Panton  v.  WiUiams,  2  Q.  B.  169 ; 
Broad  v.  Ham,  5  Bing.  N.  C  725 ; 
Davis  ▼.  Rtusell,  5  Bing.  354. 

ifoy  9. — ^The  Lobd  Chamcellor  (after  stating 
the  facU)  :~The  Chief  Baron  left  it  to  the  jury  to 
lay  whether   or  not  laster   had   communication 


with  Robinson  before  he  arrested  Peri;yman,  and( 
the  jury  found  that  he  had  not.    So  that  it  rests 
upon  the  communication  which  had  taken    place 
between  Hinton,  the  coachman,  and  Lister,  the  de- 
fendant in  the  action.    And  the  question  is  whether 
or  not,  from  the  information  which  was  given  by 
Hinton  to  Lister,  Lister  had  reasonable  and  probable 
cause  for  directing  Perryman,  the  plaintiiB^,  to  be 
taken  into  custody.    The  Lord  Chief  Baron  gave  a 
direction  upon  the  subject,  upon  which,  as  a  mis- 
direction, a  new  trial  was  moved.    He  told  the  jury 
that,  if  they  believed  that  Lister  had  not  seen 
Robinson  before  he  caused  Perryman  to  be  taken 
into  custody,  they  ought  to  find  for  the  plaintiff. 
His  reasons  for  so  directing  were  given  ifully  upon 
the  motion  which  took  place  for  a  new  trial.    It  will 
be  sufficient  to  read  this  part  of  them  (18  L.  T.  Rep. 
N.  S.  577).    ''  It  has  certainly  been  decided  in  more 
than  one  case  that  where  anyone  has  lost  property, 
under  circumstances  leading  to  the  supposition  that 
it  has  been  stolen,  and  he  is  informed  by  a  credible 
person  whom  he  believes  that  he  has  seen  the.  pro- 
perty in  the  possession  of  the  person  suspected^  he 
has  reasonable  and  probable  cause  for  the  charge. 
But  I  am  not  aware  that  any  court  or  judge  has 
ever    gone  further,  and  decided  that,  where  the 
informer  speaks  to  no  fact  within  his  own  know- 
ledge, but  reports  only  what  he  has  heard  from 
another,   who  may  be,  but  has   not,  been   ques- 
tioned    by     him,     such     hearsay     information, 
though    believed    to    be    true,    doea    necessarily 
constitute  reasonable  and  probable  cause.     Tin- 
dal,  C.  J.,  in  Broad  y.  Ham,  5  Bing.  N.  C,  726, 
held  that,  in  order  to  justify  a  defendant,  there 
must  be  reasonable  cause   such  as  would  operate 
on  the  mind  of  a  discreet  man.    There  must  also 
be  probable  cause  such  as  would  operate  on  the 
mind  of  a  reasonable  man,  at  all  events  such  as 
would  operate  on  the  mind  of  the  party  making  th^ 
charge,  otherwise  there  is  no  probable  cause  for 
him.     And  the  whole  court  concurred  witt^  the 
Lord  Chief  Justice.    Now,  in  this  case  the  defen- 
dant  swore  that  he  acted  on  the  information,  not 
merely  of  his  own  coachman,  which  was  hearsay, 
but  of  Robinson,  who  declared  that  he  had  himself 
seen  the  gun  on  the  premises  of  the  plaintiff  or  hi^ 
father.    But  Robinson  swore,  and  the  jury  found, 
that  he  had  made  no  such  statement  to  the  defen- 
dant, who  therefore  appeared  to  have  acted  on  the 
hearsay  evidence  of  his  coachman  alone.    I  thought 
upon  this,  and  I  am  still  of  that  opinion,  that  a 
reasonable  and  discreet  man  would  not  have  charge^ 
another  with  felony  on  the  mere  hearsay  evidence 
of  his  coachman,  but  was  bound  to  have  inquired 
into  the  truth  and  accuracy  of  his  information  from 
the  person  (who  lived  in  the  same  village  as  himself) 
from  whom  that  information  was  said  to  have  been 
obtained.    The  additional  statement  of  the  coach- 
man that  he  had  accompanied   Robinson   to  th^ 
plaintiff's    premises    when  a  gun    was    produced, 
which  Robinson  asserted  to  be  a  different  gun  from 
that  which  he  had  seen  before,  seems  to  me  to  carry 
the  case  no  further,  being  still  matter  of  hearsay 
and  a  mere  repetition  of  what  Robinson  was  sup- 
posed to  have  said  as  to  the  identity  of  the  gun. 
Indeed  I  thought  that  this  new  question  raised 
about  the    identity   of   the   gun,   still   depending 
on   the   credit  due  to  Robinson,  rendered  it  still 
more  clearly  incumbent  on  the  defendant  to  ques- 
tion Robinson  himself,  and  under  all  these  circum- 
stances I  held  that  there  was  an  absence  of  reason- 
able and  probable  cause."    I  do  certainly  concur  in 
one  of  the  observations  made  by  the  learned  counsel 
during  the  course  of  his  argument,  that  it  is  on  the 
whole  somewhat  to  be  regretted  that  the  question 
of  reasonable  and  probable  cause  should  not  be  left 
to  the  jury,  who  heard  the  evidence  and  saw  the 
demeanour  of  the  witnesses,  and  who  would,  there- 
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fore,  be  in  a  good  position  to  jadge  what  degree  of 
trust  it  was  reasonable  and  proper  that  the  person 
to  whom  this  information  was  given  should  repose 
in  his  informant.  I  should  have  been  glad  if  the 
dutj  of  deciding  this  question  had  not  been  left  to 
those  who  have  not  the  same  intimate  knowledge 
of  the  matter  which  was  possessed  by  persons  who 
heard  the  whole  cause,  and  were  therefore  in  a 
better  position  for  estimating  the  amount  of  credit 
due  both  to  the  orginal  prosecutorand  to  the  persons 
who  may  have  been  his  informants.  But  what  is 
now  to  be  decided  is  this,  how  far  the  defendant  in 
this  action,  haying  his  information  conveyed  to  him, 
may  be  said  to  have  reasonably  and  discreetly 
trusted  his  informant ;  because,  I  apprehend,  that 
you  are  to  have  regard  to  every  shade  of  difference 
between  the  amount  of  credit  to  be  g^ven  to  one 
person  and  to  another,  according  to  the  character 
of  the  informant.  Information  given  by  one 
person  of  whom  the  party  knows  nothing,  would 
be  regarded  very  differently  from  information 
given  by  one  whom  he  knows  to  be  a  sensible 
and  trustworthy  person,  and  the  question  whether 
or  not  a  reasonable  man  would  or  would  not  act 
upon  the  information  must  depend  in  a  great  degree 
on  the  opinion  to  be  formed  of  the  position  and 
circumstances  of  the  informant,  and  of  the  amount 
of  credit  which  may  be  due  under  those  circumstances 
to  the  person  who  thus  conveyed  the  information. 
The  learned  Chief  Baron  adhered  to  the  view  which 
he  took  on  tbe  trial;  Bramwell  and  Pigott,  BB., 
took  a  different  view  of  the  matter,  and,  without 
entei  ing  into  the  very  able  reasoning  of  Bramwell, 
B.,  upon  the  subject,  I  may  at  once  briefly  say  that 
there  appears  to  me  to  be  a  slight  misapprehension 
in  the  summing  up  of  the  learned  Chief  Baron  upon 
one  or  two  important  points.  He  treats  the  in- 
formation given  by  Hinton  as  evidence  merely 
hearsay,  and  hearsay  to  which  nothing  is  added,  and 
he  says  nothing  of  the  subsequent  fact  which  took 
place,  namely,  the  communication  with  Ferryman 
in  the  presence  of  Hinton,  the  informant  Now 
Hinton  in  the  first  place  informs  his  master  of  this, 
that  there  had  been  an  expression  on  the  part  of 
the  accused  Perryman  of  a  desire  to  possess  a  rifle 
like  that  which  he  saw  before  him.  Of  course,  that 
of  itself  is  a  slit^ht  matter.  He  then  informs  him 
of  a  distinct  statement  made  by  Robinson  of  having 
actually  seen  that  rifle,  which  he  knew,  in  Perry- 
man's  possession.  That  is  the  hearsay  to  which 
the  Chief  Baron  refers.  But  then  Hinton  pro- 
ceeds to  inform  his  master  of  another  fact. 
He  says,  "  I  went  with  Robinson  to  Perryman's,  and 
Robinson,  who  gave  that  information,  did  not  hesi- 
tate or  flinch  from  making  the  charge  to  Perryman 
in  person  which  he  had  made  against  him  behind 
his  back.  He,  in  my  presence,  charged  Perryman 
with  this  act."  Hinton  says,  "Ferryman  in- 
vited Robinson  and  me  to  go  with  him  to  the 
place,  where  he  said  he  would  show  us  the 
gun  that  he  had."  And  in  Ferryman's  presence 
Kobinson  repeated  the  charge  that  he  had  made, 
and  that  charge  Perryman  denied.  Of  course,  it 
would  be  presumed  that  a  person  so  accused  would 
be  likely  to  deny  the  identity  of  the  gun ;  but 
Robinson  did  then  repeat  the  charge  and  adhere 
to  it.  Now,  of  course,  it  is  one  thing  for  a 
man  to  say  that  he  has  heard  a  person  say  that 
so-and-so  had  stolen  the  gun,  and  it  is  another 
thing  for  him  to  say  that  he  heard  that  person 
accuse  the  man  himself  of  stealing  the  gun.  **  I 
heard  him  myself  boldly  make  the  charge  in  the 
presence  of  the  person  accused.  I  was  present  and 
witnessed  his  doing  so.  1  was  present  also  when  the 
accused  denied  the  charge ;  but  Robinson  adhered 
to  it,  and  stated  firmly  that  it  was  not  the  gun  he 
had  seen,  and  that  he  had  seen  the  very  gun  that 
was  missing  in  the  possession  of  the  accused."    I 


apprehend,  my  Lords,  that  would  be  very  different 
from  mere  hearsay.    Hearsay  is,  no  doubt,  in  the 
first  instance,  of  the  character  I  have  described ; 
and  it  is  impossible,  I  apprehend,  to  lay  down  any 
more  definite  rule  with  respect  to  it  than  that  which 
seems  to  have  been  put  in  very  clear  and  seen- 
rate  language  by  Lord  Chief  Justice  Tiodal.   Now, 
applying  that  principle  to  this  case,  where  a  man,  whom 
his  master  regards  as  a  faithful  and  trusty  serrant, 
tells  his  master  that  he  had  gone  with  Robinson  to 
the  accused,  and  had  seen  him  with  Robinson,  and 
that  then   and  there  Robinson  had  repeated  the 
accusation  in   the   presence  of  the  accused,  and 
adhered  to  it,  such  information  as  that  does  appear 
to  me  sufficient  to  induce  a  reasonable  man  to  say, 
**This  information,  which  I  derive  from  my  trusty 
servant,  who  has  been  exerting  himself  and  doing 
his  best  to  look  after  my  interests,  and  who  has 
done  all  that  was  reasonable  and  proper  to  be  done, 
convinces  and  satisfies  me  that  the  case  is  one  in 
which  I  am  justified  in  directing  an  arrest."    There 
was  one  argument  urged  by  the  learned  counsel  for 
the  respondent  to  which,  for  a  moment,  I  was  in- 
clined to  allow  some  weight,  namely,  that  yon 
cannot  lay  out  of  the  case  the  fact  that  the  maiter 
swears  that   he  did   see    Robinson,   and  that  he 
asked  Robinson  this  question,  whether  he  could  be 
sure  that  this  was  the  gun  ?  and  that,  as  the  jury 
have  found  that  he  did  not  see  Robinson  before  the 
arrest,  we  have  reason  to  believe  that  the  time  when 
he  saw  him  must  have  been  after  the  arrest,  and 
that,  therefore,  that  cannot  be  relied  upon  as  justify- 
ing the  arrest.    And  I  thought  at  the  time  that  it 
might  be  questioned  whether  Lister  might  not  be 
said  to  have  given  judgment  against  himself,  as 
to  whether  or  not  it  was  right  and  proper  that  he 
should    have    seen    Robinson   before    making  the 
arrest,  because  the  circumstance  of  his  having  swora 
that  he  did  so,  served  to  show  that  it  was,  in  his 
mind,  a  necessary  and  proper  thing  to  do.    Bat  upon 
the  whole,    I  incline   to   adopt   the  very  sensible 
view,  as  it  appears  to  me,  of  Bramwell,  B.,  who  sayi 
that  it  would  have  been  a  very  reasonable  thing  to 
have  done  so,  but  it  does  not  therefore  follow  that 
it  was  not  reasonable  not  to  have  done  sa    That 
might  have  been  a  very  reasonable  thing  for  Lister 
to  do,  but  yet  it  was  not  an  unreasonable  thing  on 
his  part  to  act  on  the  information  given  to  him  so 
circumstantially,  and  truly  as  it  turns  out  (though 
I  quite  agree  that  we  must  not  judge  by  the  event), 
by  one  whom  he  had  certainly  good  reason  to  trust, 
namely,  his  servant  Hinton,  as  to  facts  which  took 
place  in  Hinton's  own  sight  and  hearing,  namely, 
the  repetition  of  the  charge,  and  the  non- withdrawal 
of  it  after  it   had  been  denied.    I  think  he  was 
justified  in  acting  upon  that  information  so  given ; 
for,  unless  that  was  so,  there  would  arise  this  incon- 
venience, that  you  could  not  trust  to  the  informatioo 
you  derived  from  your  own  attorney,  when,  for  in- 
stance, you  employ  him  to  go  down  into  the  country 
and  inquire  into  a  matter ;  and  unless  your  own 
attorney  had  brought  to  you  the  witnesses  whom  he 
went  down  to  see,  in  order  to  ascertain  and  examine 
into  the  true  state  of  the  case,  you  could  hardly 
justify  yourself  as  having  acted  upon   reasonable 
and  probable  cause.    In  this  particular  case  the  in- 
formation was  given  by  the  coachman,  who  appears 
to  have  had  charge  of  the  gun  to  a  certain  extent, 
for  it  was  kept  on  that  part  of  the  premises  that  be 
bad  to  deal  with ;  the  information,  too,  was  given 
after    inquiry    by    him    into    the    subject-matter, 
and  after  a  deliberate  interview  in  order  to  justify 
him  in  judging  how  far  Robinson  was  a  trustworthy 
person.    I  think  after  that,  if  we  were  to  say  that 
the  master  was  not  justified  in  acting  upon  such 
information,  because  he  might  have  gone  further,  it 
would  be  very  difficult  to  draw  the  line,  so  that  it 
should  not  apply  to  a  case  where  a  person  was  en- 
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deavoaring  simplj  to  act  upon  such  information  as 
others,  whether  Ms  attorney  or  friend,  could  collect 
for  him,  probahlv  better  than  he  was  able  to  collect 
it  for  himself.  The  judgment  on  the  appeal  to  the 
Exchequer  Chamber  was  that  of  fiye  learned  judges, 
deliTerod  with  a  very  short  expression  of  opinion  by 
Byles,  J.,  18  L.  T.  Rep.  N.  S.  578 ;  L.  Rep.  3  Ex. 
208.  Now  there  can  be  no  doubt,  I  apprehend,  that 
the  omission  on  the  part  of  Lister  to  make  inquiries 
of  Bobinson  Is  an  element  of  course  to  be  consi- 
dered, like  every  other  element  in  the  case.  The 
qaestion  is,  whether  you  are  to  give  that  weight  and 
importance  to  it  which  was  assigned  to  it  by  the 
Lord  Chief  Baron  in  his  summing  up,  because,  in 
truth,  in  his  summing  up  it  was  made  to  be  more 
than  an  element.  It  seems  to  me  to  have  been 
represented  to  the  jury  as  a  matter  which  would 
conclusively  determine  the  case  one  way  or  the 
other,  for  the  jurymen  are  told  that  if  they  found 
that  no  communication  had  been  had  by  the  defen- 
dant with  Robinson,  then  they  are  to  find  for  the 
plaintiff.  That  that  was  a  proper  element  to  be 
introduced  into  the  cause  there  can  be  no  question  ; 
but  I  do  not  think  it  was  an  element  of  such  impor- 
tance that  it  ought  to  deprive  the  defendant  of  the 
justification  of  saying  that,  after  the  inquiries  he 
had  made  into  all  the  circumstances  of  the  case, 
and  the  unusual  opportunities  he  had  of  satisfying 
himself  of  the  trustworthiness  of  the  original  in- 
formant, he,  having  been  so  informed,  claimed  to  be 
and  was,  in  the  eye  of  the  law,  a  person  having 
reasonable  and  probable  cause  to  order  this  arrest 
That  being  the  case,  I  would  suggest  to  your  Lord- 
ships that  we  ought  to  reverse  the  conclusion  that 
has  been  arrived  at,  and  to  direct  that  the  rule  be 
made  absolute  for  a  new  trial,  on  the  ground  of  mis- 
direction on  the  part  of  the  learned  Lord  Chief 
Baron. 

Lord  Chelmsford. — My  Lords,  there  can  be  no 
doubt  since  the  case  of  Ponton  v.  Williams^  2  Q.  B., 
169,  in  which  the  question  was  solemnly  decided 
in  the  Exchequer  Chamber,  that  what  is  reasonable 
and  probable  cause  in  an  action  for  malicious  prose- 
cution, or  for  false  imprisonment,  is  to  be  deter- 
mined by  the  judge.  In  what  other  sense  it  is  pro- 
perly called  a  question  of  law,  I  am  at  a  loss  to 
understand.  No  definite  rule  can  be  laid  down  for 
the  exercise  of  the  judge*s  judgment.  Each  case 
must  depend  upon  its  own  circumstances,  and  the 
result  is  a  conclusion  drawn  by  each  judge  for  him- 
self, whether  the  facts  found  by  the  jury  constitute 
a  good  defence  to  the  action.  The  verdict  in  cases 
of  this  description,  therefore,  is  only  nominally  the 
verdict  of  a  jury.  The  different  views,  which  may 
be  entertained  by  judges,  as  to  whether  a  certain 
state  of  facts,  does  or  does  not  furnish  a  reasonable 
and  probable  cause  for  a  prosecution,  is  exemplified 
by  the  divided  opinions  of  the  learned  judges  in  the 
Court  of  Exchequer  in  this  case.  I  should  have 
great  difficulty  in  overruling  the  opinion  of  the  Lord 
Chief  Baron  and  the  judgment  of  the  Court  of 
Exchequer  Chamber,  if  I  had  not  thought  that  they 
had  proceeded  upon  an  erroneous  principle.  Neither 
of  them  appears  to  have  considered  whether  the 
information  conveyed  to  Mr.  Lister  was  not  in  it- 
self sufficient  to  justify  him  in  proceeding  against 
the  plaintiff,  without  making  personal  inquiry  of 
Bobinson.  The  Chief  Baron  thought  that  personal 
inquiry  from  Robinson  was  required;  and  the 
judges  in  the  Exchequer  Chamber,  without  going 
the  length  of  determining  positively  that  the  Chief 
Baron  was  right,  concluded  thus :~"  We  cannot 
decide  that  in  the  case  before  us  the  Lord  Chief 
Baron  was  wrong  in  saying  that  the  failure  to  ob- 
tain information  from  Robinson  would  prevent  the 
existence  of  reasonable  and  probable  cause."  With 
great  respect  thia  appears  to  me  to  have  beeo  a 


mistaken  view  of  the  question.  The  queston  was 
not  whether  the  defendant  might  have  obtained  more 
satisfactory  and  surer  grounds  of  belief  by  apply- 
ing to  Robinson  for  direct  information,  but  whether 
the  facta  brought  to  his  knowledge  furnished 
reasonable  and  probable  cause  for  his  believing  that 
the  plaintiff  had  dishonestly  possessed  himself  of 
his  rifie,  and  justified  him  in  acting  on  that  belief 
without  further  inquiry.  In  my  opinion  the  facts 
brought  to  the  knowledge  of  the  defendant  by  his 
coachman,  which  the  jury  found  that  he  believed, 
were  quite  sufficient  to  justify  his  proceeding 
against  the  plaintiff.  The  defendant  wu  not  only 
told  by  Hinton,  his  coachman,  that  he  had  received 
information  from  Robinson  that  he  had  seen  the 
missing  rifie  in  the  plaintiff's  barn,  but  that  he  had 
mentioned  to  the  plaintiff  in  the  presence  of 
Rcbinson  what  Robinson  had  said  to  him,  and  that 
the  plaintiff  had  denied  that  the  rifle  was  there ; 
and  that  all  three  went  to  the  plaintiff's  premises, 
where  the  plaintiff  showed  them  a  gun,  which  was 
not  the  d^endant's  rifle,  and  which  Robinson  said 
was  not  the  gun  he  had  seen  before,  though  the 
plaintiff  said  it  was.  Now  veiy  little  of  this  state* 
ment  of  Hinton's  was  hearsay  from  Robinson  ;  the 
greater  part  of  it  was  the  original  knowledge  of  Hinton 
himself.  The  only  indirect  or  hearsay  information 
communicated  to  the  defendant  was  that  Robinson 
had  told  Hinton  that  he  had  seen  the  rifle  in  the 
plaintiff's  barn.  But  this  information  ceased  to  be 
dependent  on  Robinson's  statement  when  it  was  re- 
peated to  the  plaintiff  by  Hinton  in  Robinson's 
presence.  All  beyond  this  first  communication  by 
Robinson  to  Hinton  was  equally  well  known  to 
them  both,  and  if  inquiry  had  been  made  of 
Robinson  he  would  have  added  nothing  to  the  state- 
ment made  to  the  defendant  of  what  had  passed 
with  the  plaintiff  Therefore  the  question  really 
comes  to  this,  whether  in  an  action  like  that  fur  a 
malicious  prosecution,  where  a  person  is  proved  to 
have  acted  upon  the  information  of  a  trustworthy 
informant,  he  can  be  said  to  have  acted  without 
reasonable  and  probable  cause,  because  he  has  not 
made  inquiry  of  some  one  else  who  could  have 
repeated  and  confirmed  what  was  told  him.  It  was 
an  incorrect  mode  of  putting  the  case  by  the  Lord 
Chief  Baron,  to  say  that  the  defendant  charged  the 
plaintiff  with  felony,  "  on  the  mere  hearsay  state- 
ment of  his  coachman."  If  the  defendant  had  acted 
immediately  upon  the  communication  of  what 
Hinton  had  heard  from  Robinson  without  any  in- 
quiry, I  should  have  agreed  with  him  that  it  was 
not  the  course  which  a  reasonable  and  discreet  man 
would  have  adopted,  and  that  he  would  have  de- 
prived himself  of  all  ground  of  defence  to  the 
action.  But  I  cannot  think  with  the  Lord  Chief 
Baron  that  what  passed  between  Hinton  and 
Robinson  and  the  plaintiff,  **  carried  the  case 
uo  further/'  and  that  it  was  "  still  matter  of  hear- 
say, and  a  repetition  of  what  Robinson  was  supposed 
to  have  said  with  regard  to  the  identity  of  the  gun." 
The  introduction  of  the  plaintiff  makes  all  the 
difference  in  the  case.  The  communication  which 
Hinton  was  able  to  make,  and  which  he  did  make 
to  the  defendant,  was  no  longer  what  he  had  been 
told  by  Robinson,  but  what  bad  passed  with  the 
plaint^  in  his  own  presence.  He  informed  the 
defendant  that  he  had  told  the  plaintiff  that  Robin- 
son had  seen  the  missing  gun  in  his  possession,  and 
that  afterwards  in  his  presence  another  gun  was 
produced  by  the  plaintiff,  which  Robinson  said  was 
not  the  gun  which  he  had  before  seen,  and  which 
the  plaintiff  had  been  previously  told  Robinson  had 
stated  to  be  the  defendant's  gun.  In  what  sense 
this  can  be  called  hearsay,  and  a  repetition  of  what 
Robinson  was  supposed  to  have  said,  I  am  at  a  loaa 
to  understand.  That  it  was  to  a  certain  extent  a 
conflrfflatiou  of  what  Bobinson  had  said  as  to  having 
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Beeb  the  defendant's  gun  in  the  plaintiff's  possession, 
the^  can  be  no  doubt.  But  iM^yond  this  it  was  an 
original  account  given  by  H  in  ton  of  the  plaintiff*8 
conduct,  when  informed  that  he  was  charged  with 
having  the  defendant's  gun,  and  of  his  exhibiting  a 
different  gun  from  the  defendant's,  which  Robinson 
stated  that  he  had  previously  seen  in  his  possession. 
The  Lord  Chief  Baron  directed  the  jury  that  there 
Was  no  reasonable  and  probable  cause,  upon  the 
assumption  that  all  the  information  upon  which  the 
defendant  acted,  was  derived  from  Robinson's  state- 
ment. This  was  clearly  a  misdirection,  and  there- 
fore I  think  that  the  rerditt  ought  to  have  been  set 
aside,  and  a  new  trial  granted. 

Lord  Wkbtbubt. — My  Lords,  I  hare  very  few 
words  to  add.  The  existence  of  reasonable  and 
probable  cause  is  an  inference  of  fact  It  must  be 
derived  from  all  the  circumstances  of  the  case.  I 
regret,  therefore,  to  find  the  law  to  be  that  it  is  an 
inference  to  be  drawn  by  the  judge  and  not  by  the 
jury.  I  think  it  ought  to  be  the  other  way.  I 
cannot  agree  with  the  Lord  Chief  Baron,  because 
he  has  looked  at  a  part  of  the  circumstances  only 
instead  of  at  the  whole.  He  appears  to  have 
directed  his  attention  exclusively  to  what  Hinton 
told  Lister  he  had  heard  Robinson  say.  But  it  is 
proved  tfiat  Lister  proceeded,  not  only  upon  that, 
but  upon  wiiat  Hinton  told  him  he  had  himself  heard 
and  seen.  That  is  entirely  left  out  of  account  by 
the  Chief  Baron,  but  when  added  to  the  other  it 
forms  a  very  different  set  of  circumstances,  And  in 
my  opinion  is  quite  sufficient  to  justify  the  inference 
of  reasonable  and  probable  cause.  I  cannot  agree 
with  the  judges  in  the  Exchequer  Chamber,  for 
they  lay  down  an  abstract  proposition,  namely,  that 
you  can  never  proceed  on  hearsay  evidence  when 
you  have  a  good  opportunity  of  testing  the  accuracy 
of  the  hearsay  evidence  by  examining  the  person 
who  is  represented  to  have  said  such  and  such 
things.  It  is  impossible  to  lay  down  a  general  rule, 
and  that  proposition  of  the  Court  of  Exchequer 
Chamber  might  in  future  cases  lead  to  great  iocon- 
▼enienc«).  The  whole  case  has  not  been  decided  as 
I  think  it  ought  to  have  been  if  it  had  been  regaided 
correctly ;  1  think  the  conclusion  that  would  have 
been  come  to,  both  by  the  Court  of  Exchequer  and 
by  the  Court  of  Exchequer  Chamber,  would  have 
been  very  different. 

Lord  CoLOHSAT. — My  Lords  I  have  listened  to  this 
case  with  much  interest,  finding  myself  placed  in, 
what  is  to  me,  the  somewhat  novel  position  of  having 
to  deal  with  the  question  of  want  of  reasonable  and 
probable  cause  as  a  question  of  law  for  the  court, 
and  not  a  question  of  fact  for  the  jury.  I  have  fre- 
quently had  to  deal  with  casef*  of  this  kind  in  the 
other  end  of  the  island,  but  there  the  question  of 
want  of  reasonable  and  probable  cause  is  treated  as 
an  inference  of  fact  to  be  deduced  by  the  jury  from 
all  the  circumstances  of  the  case,  in  like  manner  as 
the  question  of  malice  is  left  to  the  jury.  If  I  had 
tried  the  cause  there,  1  should  have  left  this  matter 
to  the  jury,  and,  if  the  jury  had  found  a  verdict  for 
the  defendant,  1  should  have  approved  of  that  ver- 
dict for  reasons  I  am  about  to  explain.  If,  on  the 
other  hand,  the  jury  had  found  for  the  plaintiff, 
BtilK  being  a  matter  so  much  within  the  province  of 
the  jury,  and  as  it  could  not  be  said  that  they  had 
gone  decidedly  wrong  and  contrary  to  evidence,  I 
Bhould  have  held  that  it  was  not  a  matter  in  which 
the  court  ought  to  interfere.  But  in  England  it  is 
settled  law  that  this  is  a  matter  to  be  dealt  with  by 
the  court.  The  court  deals  with  it  as  an  inference 
from  the  facts  to  be  drawn  by  the  court,  but 
whether  as  an  inference  «f  law  or  an  inference  of 
fact,  does  not,  I  think,  appear  from  the  reports.  I  do 
not  see  clearly  whether  it  is  called  an  inference  of 


law,  merely  because  it  iB  left  to  the  court,  or  whether 
it  is  left  to  the  court  because  it  is  really  an  infer- 
ence of  law.  But  undoubtedly  it  appeare  to  be 
settled  law  in  this  country  that  want  of  reasonable 
and  probable  cause  is  matter  for  the  court  This 
appears  not  only  from  the  latest  case  that  hu 
been  alluded  to,  Panton  ▼.  WitUams,  2  Q.  B.  169,  bttt 
was  verv  authoritatively  laid  down  in  the  earlier 
case  of  Johnstone  v.  Button,  1  T.  R.  493,  in  which  the 
opinions  of  Lord  Mansfield  and  Lord  Loogfa. 
borough  were  adduced  in  support  of  the  proposition 
that  such  was  the  law  of  England.  Probablj  It 
became  so  from  anxiety  to  protect  parties  from 
being  oppressed  or  harassed  in  consequence  of 
having  caused  arrests  or  prosecutions  in  the  fair 
pursuit  of  their  legitimate  interests,  or  as  a  matter 
of  duty  in  a  country  where  parties  injured  have  not 
the  aid  of  a  public  prosecutor  to  do  these  things  for 
them.  Finding  that  I  had  to  deal  with  this  u  a 
matter  of  inference  in  law,  I  was  desirous  to  a8ce^ 
tain  what  were  the  rules  or  principles  of  law  hy 
which  the  court  ought  to  be  guided  in  drawing  that 
inference.  I  did  not  find  that  there  were  any. 
Neither  in  the  very  able  argument  we  heard  from 
the  bar,  nor  in  the  judgments  of  the  courts  below, 
nor  in  the  cases  that  have  been  referred  to,  are  any 
such  rules  or  principles  enunciated.  I  think  it  is 
laid  down  by  the  learned  Lord  Chief  Baron  tiiat  it 
is  a  mere  question  of  opinion  depending  entirely 
on  the  view  which  the  judge  may  happen  t-o  take  it 
the  circumstauces  of  etmSi  particular  case.  And 
upon  a  careful  consideration  of  the  decisions,  it 
seems  to  me  impossible  to  deduce  any  fixed  and 
definite  principle  to  guide  and  assist  the  judge  in 
any  case  that  may  come  before  him.  Chief  Justice 
Tindal's  rule  seems  to  be  almost  the  only  one 
that  can  be  resorted  to  —  namely,  that  there 
must  have  existed  a  state  of  circumstancei 
upon  which  a  reasonable  and  discreet  penon 
would  have  acted.  Now,  in  the  system  to  which 
I  have  alluded  it  is  thought  that  twelve  reasonable 
and  discreet  men  (as  jurors  are  supposed  to  be)  can 
judge  of  that  matter  for  themselves,  and  that  lawyers 
are  not  the  only  class  of  persons  competent  to  deter- 
mine whether  the  information  was  such  as  a  reason- 
able and  discreet  man  would  have  acted  upon.  For 
what  is  it  that  a  judge  would  have  to  determine? 
He  would  have  to  determine  whether  the  circum- 
stances warranted  a  reasonable  and  discreet  man  to 
deal  with  the  matter,  that  is  to  say,  not  what  im- 
pression the  circumstances  would  have  made  upon 
his  own  mind,  he  being  a  lawyer,  but  what  impres* 
sion  they  might  have  made  upon  the  mind  of 
another  person,  probably  not  a  lawyer.  If  I  look  to 
the  circomstanct^B  of  this  case  as  they  are  here  dis- 
closed, and  put  the  question  to  myself,  I  come,  I 
own,  to  the  conclusion  that  in  this  case  there  was 
not  a  want  of  reasonable  and  probable  cause,  and, 
consequently,  that  the  direction  given  was  no^ 
according  to  my  view,  a  sound  one.  The  learned 
Lord  Chief  Baron  supports  his  direction  very  much 
on  the  ground  that  the  information  was  only  hear- 
say, but  he  guards  himself  against  laying  down  any 
absolute  rule  as  to  hearsay  in  such  cases.  He  seems 
rather  to  put  it  as  a  matter  depending  more  or  less 
upon  the  credibility  of  the  person  who  gives  the  first 
information,  for  he  puts  the  case  of  one  judge 
informing  him  of  what  another  judge  said  he  had 
seen.  In  that  view  the  credibility  of  Robinson  was 
an  element  in  dealing  with  the  case.  It  is  nowhere 
said,  and  it  is  not  to  be  presumed  that  Robinson  wss 
not  a  credible  person.  It  was  not  left  to  the  joxy  to 
say  whether  Robinson  was  a  person  on  whose  credi- 
bility the  defendant  relied,  or  was  entitle  to  have 
relied  if  he  knew  him  to  be  an  honest  and  truth-speak- 
ing man.  That  is,  in  my  opinion,  a  defect  in  the  way 
in  which,  even  on  that  view,  the  case  was  pat  to  the 
jury.    The  learned  Chief  Baron  goea  oa  to  de«A 


MAOISTBATES'  GASES. 


:551 


H.  or  L.] 


Elpbixstoxs  (app.)  v.  Purohas  (reipw) 


[Pkiv.  Co. 


vith  the  information  receired  by  the  defendant  as 
altogether  hearsay.     Now  I  cannot  riew  it  entirely 
as  hearsay,  for  Hinton  speaks  to  facts  to  which  he 
had  been  witness.    He  had  been  witness  to  the 
scene  in  the  bam,  and  to  the  fact  that  Robinson  had 
then  charged  the  alleged  culprit  with  the  o£fence. 
That  was  a  fact  of  rery  considerable  importance  in 
the  case.    Of  course,  the  person  accused  denied  it, 
bat  Robinson  then  and  there  adhered  to  his  state- 
ment, and  said  that  the  gun  that  was  then  ex- 
hibited by  the  accused  was  not  the  same  gun  that 
he  (Robinson)  had  preriously  seen  on  the  premises. 
All  this  was  communicated  by  Hinton  to  his  master. 
It  is  not,  I  think,  correct  to  treat  that  as  a  mere 
matter  of  hearsay.  It  was  an  important  occurrence, 
at  which  Hinton  was  present.    I  confess  I  was  not 
much  aided  by  the  remarks  of  the  judges  in  the 
Exchequer  Chamber.    They  say  that  where  there  is 
a  ready  and  obvious  mode  of  ascertaining  the  truth 
and  that  mode  is  neglected,  they  think  that  that  is 
an  element  io  determining  the  question  of  reason- 
able and  probable  cause.     J  think  it  may   be  so. 
Then  they  say,   *'  What  is  such  a  mode  (i.  «.,  a 
ready  and  obrious  mode  of  ascertaining  the  truth) 
must   depend    on    circumstances,    and    therefore 
we  cannot  say  that  the  Chief  Baron  is  wrong,**  &c. 
Now  I  cannot  see  the  justice  of   the  conclusion 
that,  as  the  soundness  of  the  inference  must  depend 
on  circumstances,  therefore  it  cannot  be  said  that 
the  inference  drawn  by  the  Chief  Baron  was  wrong 
That  reasoning  would  seem  to  lead  to  this :  that  the 
direction  of  the  judge  who  heard  the  eridence  can- 
not be  reviewed  in  any  case,  for  the  proper  direction 
always  depends  on  circumstances ;  and  so,  since  it 
depends  on  circumstances,  you  cannot  say  that  it 
is  wrong.    I  cannot  go  along  with  that  reasoning. 
I  think  we  are  compelled  to  form  our  own  opinions 
on  the  import  of  the  evidence ;  and  if  I  had  been 
forming  an  opinion  for  myself  as  to  this  matter 
upoti  the  facts  as  I  see  them  disclosed,  it  would  have 
been  adverse  to  the  direction  given,  which  was  that 
the  question  of  want  of  reasonable  and  probable 
•cause  depended  entirely  upon  this,  whether    the 
defendant  had  been  in  communication  with  Robin - 
aon  personally  upon  the  matter.    With  the  utmost 
deference  and  respect  for  the  opinion  of  the  learned 
judge  who  tried  this  case,  I  venture  to  think  that 
this  was  not  essential,  though  it  might  have  been  a 
very  good  and  cautious  thing  to  do  so.    In  such 
cases  men  make  more  or  less  previous  investigation 
according  to  their  dispositions,  but  it  does  not  follow 
that  it  is  necessary  to  make  the  utmost  investiga- 
tion that  can  be  made.    If  a  reasonable  amount  of 
credible  information  has  been  received,  that  appears 
to  me  to  be  all  that  is  required.   The  onus  of  proving 
that  there  was  not  reasonable  and  probable  cause, 
rests  in  the  first  place  on  the  plaintiff.    It  is,  no 
doubt,  a  negative,  but  it  is  a  negative  essential  to 
the  plaintiff's  case,  that  there  was  not  reasonable 
and  probable  cause,  and  the  defendant  is  entitled  to 
the  benefit  of  the  plaintiff's  failure  to  establish  that 
negative.    Upon  the  whole  I  think  that  the  judg- 
ment of  the  court  below  should  be  reversed.    I  shall 
only  add  that,  while  arriving  at  that  conclusion,  I 
desire  it  to  be  understood  that  I  entertain  no  belief 
that  the  plaintiff  was  really  guilty  of  the  offence  of 
which  he  appears  to  have  been  suspected. 

Judyment  reversed. 

Attorney  for  the  appellant,  W,  Gardiner, 
Attorney  for  the  respondent,  E,  C.  Seatnan. 
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(Present :  The  Right  Hon.  the  Archbishop  of  York, 
Lord  Cairns,  Sir  Jambs  W.  Colvilb,  and  Sir 

ROBBRT  J.  PhILLIXORB.) 

Elfhinstonb  (app.)  v.  Purcbas  (reap.) 

Ecclesiastical   law  — Practice  — Promoter  of  office  of 
judge — Death — Substitution  of  promoter. 

In  proceedings  under  the  Church  Discipline  Act  against 
the  respondent^  a  clerk^  for  using  certain  unauthorised 
rites  and  ceremoniesy  the  promoter  appealed  from  a 
decision  of  the  Arches  Court  to  the  Judicial  Committee 
of  the  Privy  Council.  Shortly  ajter  the  appeal  to  the 
latter  court  the  promoter  died.  On  a  motion  to  admit 
and  substitute  a  person  as  promoter  in  the  place  of  the 
deceased : 

Heldy  thai  it  was  the  duty  of  the  court  to  allow  a  proper 
promoter  io  he  substituted. 

The  power  io  appoint  a  neto  promoter  is  not  limited  to  the 
two  categories  of  a  deceased  promoter  whose  repro' 
sentative  has  a  pecuniary  interest^  or  of  a  deceased 
promoter  who  is  clothed  with  an  official  character. 

QuoBre^  whether  the  personal  representative  of  a  d^ 
ceased  promoter  would  have,  over  a  stranger^  a  prior 
claim  to  the  office  if  he  desired  it. 

This  was  a  motion  arising  out  of  the  above  appeal, 
under  circumstances  that  are  fully  stated  in  the 
judgment  post. 

A,  J.  Stephens^  Q.  C,  and  Archibald  in  support  of 
the  motion. 

The  SoKeitor' General  (Sir  J.  D.  Coleridge,  Q.C.) 
and  Charles  for  the  respondent. 

Cur.  ado.  vuU, 

July  14. — Judgment  was  delivered  by  Sir  R. 
Pbillimorb  : — ^This  was  a  cause  of  the  office  of  the 
judge  promoted  by  Colonel  Charles  James  Elphin- 
stone,  a  parishioner  of  Brighton,  against  the  Rev. 
John  Purcbas,  perpetual  curate  of  the  chapel  of  St. 
James  in  that  borough.  Thj  Lord  Bishop  of 
Chichester  sent  the  case,  in  the  first  instance,  by 
letters  of  request,  to  be  tried  in  the  Court  of  Arches. 
Mr.  Purcbas  was  charged  with  having  offended 
against  the  laws  ecclesiastical  by  the  use  of  certain 
rites  and  ceremonies  which  were  set  forth  in  the 
criminal  articles  exhibited  against  him.  Mr.  Pur- 
cbas did  not  appear  in  that  court,  and  the  cause  was 
heard  in  panam.  The  Dean  of  the  Arches  pro- 
nounced that  Mr.  Purcbas  had  offended  against  the 
law  with  respect  to  some  of  the  charges,  admonished 
him  to  abstain  from  the  use  of  certain  rites  and 
ceremonies  which  were  the  subject  of  those  charges, 
decreed  a  monition  to  issue  against  him,  and  con- 
demned him  in  the  costs  incurred  by  the  proof  of 
those  charges.  But  with  respect  to  the  charges  con- 
tained in  other  articles,  the  court  held  that  they 
were  not  proved,  and  declined  to  admonish  Mr. 
Purcbas,'  or  issue  any  monition  with  respect  to 
them.  From  this  sentence  the  promoter  appealed 
on  the  16th  Feb.  1870;  and,  having  extracted  the 
usual  inhibition  and  citation,  served  them  on  Mr. 
Purcbas  on  the  26th  Feb.,  and  on  the  regis- 
trar of  the  Arches  Court  on  the  28th  Feb. 
On  the  22nd  March  the  inhibition  and  citation 
were  returned,  and  the  process  of  the  Arches  Court 
was  filed  in  the  registry  of  this  court.  On  the  80th 
March  the  promoter  died.  On  the  20th  April  Mr. 
Henry  Hebbert,  a  parishioner  of  Brighton,  executed 

1a  proxy  autboriaiDg  the  proctors  of  the  late  pro- 
moter to  cany  od  the  prooeedfaigi  in  his  BMse  end 
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on  his  behalf ;  and  they  now  pray  their  Lordships 
that  Mr.  Hebbert  may  be  admitted  and  substituted 
as  a  promoter  in  the  place  of  the  late  Charles  James 
Elphinstone.  Mr.  Purchas,  being  served  with  a 
notice  of  the  motion,  has  appeared  by  counsel 
before  their  Lordships  and  contended  that  the  suit 
was  determined  by  the  death  of  the  promoter  and 
ought  not  to  be  rerived,  and  that  Mr.  Hebbert 
ought  not  to  be  substituted  as  a  promoter.  It  was 
admitted  on  the  one  hand,  by  the  prayer  of  Mr. 
Hebbert,  what  indeed  could  not  be  disputed,  that 
the  criminal  suit  had  abated  by  the  death  of  the 
promoter ;  and  it  was  admitted  on  the  other  hand, 
by  the  counsel  for  Mr.  Purchas,  that  the  suit  could 
be  reviyed  by  the  substitution  of  a  promoter  of  a 

g articular  character.  The  principal  question  which 
as  arisen  for  their  Lordships'  consideration  is, 
whether  the  substituted  promoter  must  be  clothed 
with  that  particular  character,  or  whether  it  be  not 
ex  debito  ju»titia  to  admit  any  proper  person  who 
applies  to  the  court  for  permission  to  carry  on  the 
suit;  and,  if  this  be  so,  there  remains  the  sub- 
ordinate question  whether  Mr.  Hebbert  be  a  proper 
person.  In  order  to  give  a  satisfactory  answer  to 
the  first  question,  it  becomes  necessary  to  make 
some  observations  as  to  the  nature  of  the  suit.  All 
criminal  proceedings  in  the  Ecclesiastical  Courts 
are  carried  on  in  a  certain  sense  by  the  exercise 
of  the  office  of  the  judge :  it  may  be  exercised  in 
two  ways  by  the  ordinary — that  is,  by  the  judge 
himself  ex  officio  mero^  or  by  the  judge  at  the 
instance  of  another  party,  ex  officio  promoio.  The 
proceedings  in  this  case  belong  to  the  latter  cate- 
gory. It  was  decided  by  their  Lordships  in  the 
case  of  Sherwood  v.  Ray,  1  Moore,  397,  which 
was  one  of  great  importance,  and  very  care- 
fully considered  by  the  eminent  judges  who  sat 
upon  it,  among  whom  was  Sir  John  Nicholl, 
perfectly  acquainted  with  the  practice  of  the  Eccle- 
siastical Courts,  that  the  promotion  of  the  office  of 
the  judge,  though  generally  permitted  as  a  matter 
of  course,  cannot  be  demanded  ex  debito  justitice. 
Subsequently  to  this  decision,  the  statute  8  &  4 
Vict.  c.  86,  was  passed.  By  the  18th  section  it  was 
enacted  ^*  that  it  shall  be  lawful  for  the  bishop,  if 
he  shall  think  fit,**  either  to  issue  a  commission 
of  inquiry,  or,  in  the  first  instance,  to  send  the 
case  by  letters  of  request  to  the  Superior  Court. 
In  the  case  of  Reg.  v.  the  Archbishop  of  Canterbury, 
6  E.  &  B.  546,  the  Queen's  Bench  held  that,  when 
the  bishop  had  once  issued  a  commission  at  the 
instance  of  a  promoter,  the  bishop  could  not  refuse 
to  allow  his  office  to  be  further  promoted.  In  the 
case  of  Reg,  v.  Bish<^  of  Chichester,  2  E.  &  E.  228, 
the  Queen's  Bench  refused  to  compel  by  mandamus 
the  issue  of  a  commission  of  inquiry,  at  the  instance 
of  a  person  who  was  unconnected  with  the  parish  or 
diocese;  and  Wightman,  J.  expressed  a  strong 
opinion  that,  under  the  general  law,  and  under  the 
words  of  the  statute,  the  bishop  had  an  absolute 
discretion  to  allow  or  refuse  his  office  to  be  pro- 
moted in  the  first  instance.  In  the  present  instance, 
however,  it  appears  that  the  local  ordinary,  the 
Bishop  of  Chichester,  thought  both  that  the  cause 
was  one  which,  on  the  ground  of  public  interest, 
ought  to  be  instituted,  and  also  that  a  proper  person 
had  applied  for  leave  to  promote  the  office  of  judge. 
He,  moreover,  availed  himself  of  the  provision  of 
the  statute  to  send  the  case  by  letters  of  request  to 
be  tried  in  the  superior  court  of  the  province. 
Having  taken  this  course,  it  was  not  competent  to 
his  Lordship,  according  to  the  decision  to  which  we 
have  referred,  to  stay  or  prevent  the  further  prose- 
cution of  the  suit.  The  court  of  the  province  had 
alone  jurisdiction  over  the  matter,  while  the  trisl 
was  pending  before  it;  and  this  appellate  court 
having  duly  inhibited  the  court  below,  and  duly  cited 
the  defendant  to  appear  before  it,  has  now  exclusive 


jurisdiction  over  the  suit.    To  this  court,  tberefoie, 
the  application  has  been  properly  made.    The  pie- 
cedents  on  the  subject  are  not  numerous;  they  are 
principally  furnished  from  the  records  of  the  Cout 
of  Delegates,  whose  authority  has  been  transferred  to 
this  tribunal.    It  was  not  the  habit  of  the  delegates 
to  deliver  reasons  for  their  judgment ;  and  there  are 
no  printed  reports  of  the  cases  which  they  decided, 
or  of  the  arguments  of  counsel  which  were  addressed 
to  them.    It  is,  however,  to  be  collected  from  the 
records  with  which  their  Lordships  have  been  fur- 
nished by  the  industry  and  research  of  the  registrsr 
of  ecclesiastical  and  maritime  appeals,  that  smti 
which  have  abated  by  reason  of  the  death  of  the 
promoter  have  been  revived  by  the  appointment  of 
a  new  promoter  in  several  cases  in  which  the  pro- 
moter was  respondent  and  died  pending  the  appesL 
In  these  cases  the  executor  of  the  original  promoter 
appears  to  have  been  substituted  as  a  new  promoter, 
on  the  ground  probably  of  his  having  an  interest  in 
the  costs  which  the  testator  promoter  bad  obtained 
by  the  judgment  appealed  from ;  and  on  the  ssme 
principle  the  executors  of  the  promoter  have  been 
allowed  to  take  out  a  monition  to  enforce  a  decree 
for  costs  already  obtained.    There  are  also  cases, 
both  in  the  Delegates'  and  in  the  Court  of  Arches,  in 
which  an  appellant  promoter,  who  was  an  ofildil 
person,  a  churchwarden  in  one  case  and  a  mayor  in 
the  other,  having  died  pending  the  appeal,  a  nev 
official  promoter  was  appointed  by  the  court.    It  ii 
true  that  in  the  year  1781,  on  an  appeal  from  the 
Consistory  of  York  before  the  delegates,  the  pro- 
moter having  died  pending  the  appeal,  the  del^atei 
assigned  the  cause  for  hearing  (cuf  in/ormandum  n 
jure)  on  the  legal  question,  '*  whether  by  law  the 
office  of  the  ordinary  has  not  such  a  concern  in  sll 
prosecutions  of  a  spiritual  nature  that  a  proper  pro- 
motor  may  be  permitted  on  any  emergency  to  cany 
on  the  cause  either  in  the  first  instance  or  the 
appeal?*'    Eventually  they  dismissed   the  appesl, 
but  on  the  special  ground  that  the  promoter  bad 
died  before  the  inhibition  and  citation  were  re- 
turned;  in   other  words,   the  jurisdiction  of  the 
court  appealed  from  remained,  and  the  jurisdiction 
of  the  appellate    court  was  never  founded,  as  it 
has  been  in  the  case  which  is  being  now  considovd. 
Their  Lordships  are  unable  to  discover  any  sonod 
distinction  in  principle   between   these  precedents 
and  the  case  which  is  now  before  us.     There  seems 
no  good  ground  for  the  proposition  that  the  power 
of  the  court,  to  appoint  a  new  promoter  is  limited  to 
the  two  categories  of  a  deceased  promoter  whose  re- 
presentative has  a  pecuniary  interest, or  of  a  deceased 
promoter  who  was  clothed  with  an  official  character. 
The  cases  of  the  Dean  ofJersty  v.  Ihe  Rocttfrof — , 
3  Moore,  229,  and  LiddeUy.  Beal,  14  Moore  1 ;  3  L.T. 
Rep.  N.  S.,  218,  decided  in  this  court,  and  that  of 
Sumner  v.  Wix  21  L.  T.  Bep.  N.  S.,  439 ;   L.  Bep. 
3  Adm.  &  Eccl.  6,  decided  in  the  Court  of  Arches, 
though  in  some  respects  distinguishable  from  the 
present,  tend  to  support  the  principle  of  the  substi- 
tution of  a  new  promoter  where  the  former  one  hss 
died  during  the  progress  of   the  suit.     Criminsl 
ecclesiastical  suits  ought  not  to  be,  and,  it  must  be 
presumed,  would  not  be  allowed  to  be  instituted  in 
the  first  instance  by  the  ordinary,  who  has  full  con- 
trol in  limine  over  the  subject,  unless  the  pablic 
interest  requires  their  institution.    But  it  would  be 
a  great  evil  if,  after  the  due  institution,  under 
proper  authority,  of  such  suits,  the  course  of  jas- 
tice  with  respect  to  them  could  be  arrested  on  any 
technical  or  formal  ground.    If  this  were  the  legsl 
doctrine,  an  immoral  or  heretical  clerk  in  holjr 
orders  might  escape  a  sentence  against  him  which 
the  welfare  of  the  Church  demanded,  because  the 
promoter  of  the  office,  happening  to  be  a  private 
person,  had  died  before  the  cause  was  tried.   We 
are  satisfied  that  such  a  doctrine  is  oontraiy  to  the 
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analogy  to  be  derived  from  other  BjRtems  of  law  in 
this  country,  and  la  not  founded  on  the  practice  or 
principle  of  Ecclesiastical  Law,  when  thoroughly 
examined  and  properly  understood.  We  are  of 
opinion,  therefore,  that  it  is  the  duty  of  the  court 
before  which  proceedings  are  pending  when  the 
promoter  dies,  to  allow  a  proper  promoter  to  be 
substituted  in  his  place.  The  subordinate  question 
only  remains,  whether  Mr.  Hebbert,  who  is  proposed 
as  the  new  promoter,  be  a  proper  person  to  dis- 
charge that  office.  In  deciding  this  point  we  are 
not  embarrassed  by  the  consideration  whether  the 
personal  representative  of  Colons  Elphinstone 
might  not  have  a  prior  claim,  if  he  desired  it,  to 
this  office.  No  such  personal  representative  is  be- 
fore us,  or  has  made  any  application  to  this  court. 
Indeed,  it  would  appear  that  he  has  no  intention  of 
doing  so.  It  appears  to  their  Lordships  that  Mr. 
Hebbert,  a  parishioner  of  Brighton,  is  a  proper  per- 
son to  be  substituted  as  a  promoter  in  this  case. 
And  they  will  humbly  tender  to  Her  Majesty,  in  a 
proper  form  their  advice  to  this  effect. 

Proctort  for  the  appellant :  Moon  and  Cwrof. 
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Jims  25,  27,  and  July  26,  1870. 

Re  Church  Estatb  Chabitt,  Wabdswobth. 

Chanty  for  repair  of  pariah  church^' Division  of  parish 
— Hight  of  new  church  to  participate  in  trust  fund. 

The  churchwardens  and  overseers  of  the  poor  of  a  parish 
had  from  titne  immemorial  been  seised  of  certain  trust 
estates^  known  as  the  "  Church  Estate  Charity,** 
for  the  use  and  repairs  of  the  parish  church.  In 
1820  a  second  church  was  erectea  in  the  parish,  and 
in  1846  the  parish  was  under  the  provisions  of  the 
Church  Building  Act  divided  into  two,  and  the  second 
church  was  constituted  the  parish  church  of  the  new 
parish.  With  the  exception  of  a  small  amount  paid 
to  the  minister  for  a  sermon,  and  to  the  curate  in 
augmentation  of  his  stipend,  the  whole  income  of  the 
Church  Estate  Charity  had  always  been  applied 
towards  the  maintenance  of  the  fabric  of  the  old  parish 
church,  except  from  1820  to  1846,  when,  the  main- 
tenance of  the  fabric  of  the  two  churches  being  kept 
up  in  common  out  of  one  church-rate  levied  over  the 
whole  pcarish,  the  income  oj  the  Church  Estate  Charity 
was  applied  in  reduction  of  the  rate. 

On  a  petition  by  the  parishioners  of  the  new  parish, 
praying  that  an  apportionment  of  the  Church  Estate 
Charity  might  be  made  between  the  two  parishes : 

BeH  Mat,  as  it  apjaeared  that  the  Church  Estate 
Charity  had  always  been  ffevoted  to  the  maintenance  of 
the  M  parish  church  alone,  it  must  be  presumed  to 
have  been  specifically  given  for  that  purpose ;  and 
thatf  therefore,  the  new  parish  was  not  entitled  to  an 
apportionment  0/  the  charity. 

Petition  accordingly  dismissed. 

This  was  a  petition  presented,  with  the  authori- 
sation of  the  Charity  Commissioners,  by  Charles 
Denny  and  Edward  Coventry,  two  of  the  parish- 
ioners, on  behalf  of  the  parish  of  St.  Anoe's,  Wands- 
worth, praying  that  an  inquiry  might  be  directed 
whether  it  was  fit  and  proper,  having  regard  to  the 
state  of  the  parishes  of  All  Saints  and  St.  Anne*s, 
Wandsworth,  and  the  several  districts  of  the  said 
parishes,  that  an  apportionment  should  be  made 
between  the  said  parishes  and  districts,  or  any  of 
them,  of  a  certain  endowment  known  as  the 
**  Church  Estote  Charity,"  or  the  income  thereof, 
under  the  statute  8  &  9  Vict.  c.  70 ;  and  that,  if  it 
ihoold  be  found  fit  and  proper  that  such  an  appor- 
tMHUiient  should  be  made,  a  scheme  for  the  future 


regulation  and  administration  of  the  charity,  and  of 
the  endowment  thereof,  and  for  the  application  of 
the  present  and  future  income  thereof,  might  be 
settled  and  approved  of  by  and  under  the  direction 
of  the  court. 

By  an  Order  of  Her  Majesty  the  Queen  in  Coun- 
cil, dated  the  19th  Dec.  1846,  and  made  on  the  repre- 
sentation of  Her  Majesty's  Commissioners  for 
building  new  churches,  it  was  ordered  that  the 
parish  of  Wandsworth  (which  at  the  date  of  the 
order  contained,  in  addition  to  the  old  parish  church 
of  All  Saints,  two  consecrated  churches,  respec- 
tively called  St.  Anne's  and  St.  Mary's)  should, 
under  the  powers  contained  in  the  16th  section  of 
58  Qeo.  8,  c  45,  be  divided  into  two  distinct  and 
separate  parishes,  and  that  such  parishes  should  be 
named  *'  The  parish  of  All  Saints,  Wandsworth," 
and  **  The  parish  of  St.  Anne,  Wandsworth ;"  that 
All  Saints'  Church  should  remain  and  be  the  parish 
church  of  the  parish  of  All  Saints,  and  that  St 
Anne's  Church  should  become  the  parish  church  of 
the  parish  of  St.  Anne,  and  that  a  district  which 
had  been  assigned  to  St.  Mary's  Church  should  be 
considered  as  included  in  the  new  parish  of  St* 
Anne. 

It  appeared  that  the  churchwardens  and  overseen 
of  the  poor  of  the  old  parish  of  Wandswdrth  had 
from  time  immemorial  been  seised  of  or  had  held  on 
behalf  of .  the  parish  for  the  use  and  repairs  of  the 
church  certain  trust  estates,  known  as  the  Church 
Estate  Charity,  the  annual  income  of  which  ex- 
ceeded 100/.  From  the  year  1820,  when  St.  Anne's 
Church  was  built,  down  to  the  date  of  the  order  in 
council  for  the  division  of  the  old  parish  of  Wands- 
worth, the  maintenance  of  the  fabric  of  the  two 
churches  of  All  Saints  and  St.  Anne's  was  kept  up 
in  common  out  of  one  church  rate  levied  over  the 
whole  parish,  the  rents  of  the  Church  Estate 
Charity  being  applied  in  reduction  of  the  rate. 
After  the  parish  was  divided  into  two,  each  parish 
made  its  own  church  rate,  and  the  churchwardens 
of  All  Saints  have,  ever  since  the  division,  applied 
the  rents  of  the  charity  towards  the  maintenance  of 
their  own  church  only,  no  portion  thereof  being 
given  towards  the  maintenance  of  St.  Anne's 
(yhurch. 

In  1851  a  committee  of  the  inhabitants  of  St. 
Anne's  parish  was  formed  to  inquire  into  the  title 
of  the  parish  of  All  Saints  to  the  Church  EsUte 
Charity,  and  to  enter  into  a  conference  with  the 
parish  of  All  Saints,  with  the  view  of  obtaining  an 
apportionment  of  the  charity  and  the  rents  thereof, 
for  the  use  and  repairs  of  St.  Anne's  Church.  The 
parish  of  All  Saints  declined  to  entertain  the  ques- 
tion, and  the  matter  remained  in  abeyance  till  1868, 
when  it  was  determined  by  St.  Anne's  parish  to 
institute  proceedings  to  obtain  an  apportionment 
of  the  charity  in  question.  An  application  was 
thereupon  mslde  to  the  charity  commissioners  for 
their  consent  to  the  institution  of  such  proceedings, 
and  the  necessary  consent  having  been  given  the 
present  petition  was  presented. 

Of  the  lands  comprised  in  the  Church  Estate 
Charity,  one  portion  was  known  as  the  '*  Clock 
Acre,"  and  it  was  supposed  that  it  had  been  given 
for  the  maintenance  of  the  parish  clock ;  the  rest 
of  this  piece  of  land  had,  however,  been  for  many 
years  paid  to  the  curat^  in  augmentation  of  his 
stipend. 

Joshua  Williams,  Q.C.,  and  Upton  appeared  in 
support  of  the  petition. 

Jessel,  Q.C.,  and  Lindley,  for  the  churchwardens 
of  the  old  parish. 

The  following  cases  and  authorities  were  cited : — 
WaUace  v.  The  Attomey-Qeneral,  10  L.  T.  Bep. 
K.  S.  51  i  33  Beav.  384;  33  L.  J.  314, Oh.; 
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Re  West  Ham  Charities,  2  De  G.  &  Sm.  221 ; 
Ex  parte  The  Incwmbent  of  Brompton,  5   De. 

G.  &  Sm.  626 ; 
Doe  d,  Jacksm,  v.  Hiley,  10  B.  A  0.  885 ; 
Doe  d.  Higgs  y.  Terry,  4  Ad.  A  Ell.  274; 
Allason  v.  Starh,  9  Ad  A  £11. 255 ; 
ChwrcKvjordens  of  Deptford  t.  SketchUy,  8  Q.  B. 

394; 
Attomey-OeneraZ  v.  Leuoin,  8  Sim.  366 ; 
Cripps'  Law  of  the  Chnrcli,  pp.  459-61. 

July  26.~Lord  Rohillt  stated  the  facts  of  the 
case  and  continaed : — It  is  a  fair  inference  from  the 
facts  I  haye  read  and  the  statements  in  the  Charity 
Commissioners'  report,  that  the  property  was  de- 
yoted  to  the  charch  of  Wandsworth,  at  a  time  when 
the  parish  of  Wandsworth  had  one  church  only,  and 
that  the  proceeds  haye  always  been  so  applied.  I 
do  not  think  that  the  deyiations  which  haye  taken 
place,  such  as  a  portion  of  the  income  being  given 
to  the  minister  for  a  sermon  or  to  the  curate  in 
augmentation  of  his  salary,  can  yary  the  original 
right,  which  must  depend  on  the  original  grant.  It 
is  a  material  circumstance  that  a  part  is  called  the 
Clock  Acre,  and  is  supposed  to  haye  been  deyoted 
to  the  repair  of  the  clock,  though  it  has  been 
diverted  to  another  purpose.  Is  it  within  the 
timits  of  proper  and  legtA  jurisdiction  to  divert  a 
charity,  given  for  the  support  of  a  clock  in  a  par- 
ticular place,  to  other  purposes,  or  to  allow  other 
purposes  to  participate,  unless  the  income  be 
greater  than  is  required  for  the  purpose,  in  which 
case  the  doctrine  of  <y  pres  might  apply?  That, 
however,  is  not  the  case  in  this  instance.  My 
opinion  is  that  a  charity  given  m  that  way  is  speci- 
fically appropriated  to  the  purpose  for  which  it  is 
given,  and  is  therefore  properly  applicable  for  that 
purpose — namely,  the  repair  of  the  clock  I  see  no 
distinction  between  a  gift  for  the  repair  of  the  clock 
and  a  gift  for  the  support  of  the  fabric  of  the  church. 
Suppose  a  gentleman  were  to  say,  "I  choose  to 
give  100/.  for  the  purpose  of  keeping  in  repair  the 
fabric  of  All  Saints'  Church,  Wandsworth,  for  the 
use  of  the  inhabitants,  and  in  reduction  of  the 
church  rates;"  would  it  be  fair  to  say  that  because 
an  Act  is  passed  dividing  the  parish  of  Wands- 
worth into  two  parishes,  the  bequest  should  be 
•diverted,  and  given  in  part  to  the  support  of 
another  church,  when  the  donor  gave  it  in  support 
of  the  particular  church,  which  he  was  fully  entitled 
to  do  ?  The  real  question  is,  what  is  the  fair  in- 
ference to  be  drawn  from  the  facts  relating  to  the 
subject?  It  depends  upon  the  terms  of  the 
original  grant,  but  the  burden  of  proof  lies  upon 
those  who  ask  to  have  the  income  distributed  to 
show  that  it  might  be  applied  in  a  different  manner 
from  the  Rianner  in  which  it  has  been  constantly 
applied.  All  that  can  be  ascertained  about  the  pro- 
perty seems  to  lead  to  the  conclusion  that  it  was 
given  specifically  for  the  support  of  the  particular 
church,  and  this  is  confirmed  by  what  I  have  said 
respecting  the  Clock  Acre.  I  can  draw  no  distinction 
between  the  Clock  Acre  and  the  rest  of  the  charity. 
The  charity  is  exceedingly  old,  and  the  application 
has  constantly  been  to  the  repairs  of  the  mother 
church,  except  in  the  years  1820  to  1846,  when  a 
portion  of  the  income  was  certainly  applied  towards 
the  repairs  of  St.  Anne's  Church.  But  I  must  look 
at  the  case  exactly  as  if  the  churchwardens  of  All 
Saints  had,  throughout,  refused  to  apply  any  portion 
of  the  income  to  the  repairs  of  St.  Anne's  church. 
It  is  obvious  why  they  did  not  so  refuse.  It  was 
because  the  question  did  not  arise,  for  then  the 
church-rate,  levied  over  the  whole  parish  before  the 
separation,  would  support  one  church  as  much  as 
the  other.  If  St.  Anne's  is  entitled  to  participate, 
w  hat  is  to  prevent  St.  Mary's  also,  or  the  church  of 
H  oly  Trinity,  from  claiming  a  right  to  participate  ? 
and  80   on    Miss  quoties^    as  often   as  from  the 


increase  of  the  population,  and  thd  necessity  of 
providing  church  accommodation,  it  becomes  adris- 
able  to  create  new  ecclesiastical  districts  from 
time  to  time.  My  opinion  is  that  this  property  wu 
devoted  to  the  purposes  of  the  church  (All  Saints) 
alone,  and  that  the  reasonable  presumption  is  that 
it  was  specifically  given  for  that  purpose.  Accord- 
ingly I  am  of  opinion  that  no  case  is  made  for 
taking  it  away  from  the  parish  and  dividing  it  with 
another  parish.  I  think  the  burden  of  proof  is  on 
the  petitioners,  and  that  they  have  failed  to  estab- 
lish their  case.    I,  therefore,  dismiss  the  petition. 

Solicitors  fo"  the  petitioners,  VaUance  and  Faflcraoe, 
for  CorselliSf  Wandsworth. 
Solicitor  for  the  respondents,  MichaeL 


V.C.  MAI«INS'  COTJKT. 

Reported  bj  G^.  T.  Edwabds  and  G.  L  F.  Cooui,  Kaqn., 
Barriftters-at-tAW. 


March  1,  2,  and  8,  1870. 
Attorket-Gbkbral  v.  Gee. 

Public  nutsance— Pollution  of  stream — Injunctum, 

In  questions  of  public  njisance^  the  court  will  not  inter- 
fere  by  injunction  when  the  injury  is  merely  temporary 
and  trifling^  but  only  when  it  is  permanent  and  serious. 

The  Attorney'  General  cannot  obtain  the  interference  of 
the  court  upon  an  information,  unless  upon  a  case  which 
he  estabUsnes  as  distinct^  as  an  individual  has  to  estah- 
lish  his  case :  (Attorney-General  v.  Sheffield  Gss 
Consumers'  Company,  2\  L.  T.  Rep.,  49  ;  Z  D.M. 
^  G.  304,  followed.) 

This  was  a  bill  and  information  filed  by  and  at 
the  relation  of  Richard  Hunt,  the  owner  of  a  mill  on 
the  river  Stort.  against  the  local  board  of  health  for 
the  district  of  Bishop  Stortford,  and  William  Gee,  the 
clerk  to  the  board,  for  an  injunction  to  restrain  tbe 
pouring  of  sewage  into  the  river.    The  facts  of  the 
case  were  shortly  as  follows : — ^The  plaintiff  was  the 
lessee  of  the  mill  for  a  renewable  term  of  yean. 
From  the  year  1865  to  the  time  the  information  wsi 
filed,  the  mill  was  in  the  occupation  of  John  Law- 
rence, as  tenant  to  Hunt.    It  was  alleged  by  die 
relator   Hunt  that  Lawrence,  shortly  after  com- 
mencing his  tenancy,  made  complaints  to  hira  of  tbe 
foul  and  noisome  state  of  the  river,  and  that  large 
quantities    of    sewage  from  the   town   of   Bishop 
Stortford  were  accumulating  at  the  bottom  of  the 
mill  and  filling  up  the  mill  pond  ;  that  a  naisaoce 
had  arisen   injurious  to  health,  that  conseqaentij 
Lawrence  could  not  remain  at  the  mill,  and  that 
thereby  loss  of  rent  was  occasioned  to  the  relator. 
At  the  hearing  of  the  cause  several  witnesses  were 
brought  forward  in  support  of  the   relator's  caie, 
and  they  deposed  to  the  noxious  smeil  arising  from 
the  river ;  but  all  these  witnesses  resided  at  some 
distance  from  Bishop  Stortford.    On  behalf  of  the 
defendants,  it  was  stated   in   evidence  that  siooe 
March  1867  no  sewer  or  drain  whatever  had  been 
laid  in  any  part  of  the  district  by  the  local  board ; 
that  no  new  system  of  drainage  had  been  adopted; 
that  the  board  had  not  caused  any  of  the  old  privies 
and  cesspools  to  be  removed,  nor  substituted  for 
them  a  system  of  water-closets  discharging  them- 
selves into  the  sewers  of  the  district;  that  there 
had  been  no  increase  of  offensive  miells  since  March 
1867,  and  that  the  water  was  not  in  such  a  state  that 
it  could  by  possibility  have  caused  tiie  bad  effects 
alleged  by  the  relator's  witnesses  to  have  uiaea, 
or  to  be  a  serious  nuisance  or  injurious  to  health. 
The  witnesses  for  the  defence  were  very  numeroai, 
and  were  nearly  all  resident  in  tbe  town  of  Bishop 
Stortford.    They  included  medical  men  and  persons 
of  poeitioa  in  the  town,  and  they  all  swore  poeitii^f 
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that  the  nuisance  arising  from  the  river  was  no 
greater  than  it  bad  been  for  many  years  past ;  that 
2ie  town  was  considered  a  healthy  place  of  resi- 
dence, and  that  no  cases  of  fever  or  other  illness 
had  arisen  in  consequence  of  the  state  of  the  water ; 
that  the  river  was  used  for  boating  as  it  always  had 
heen ;  that  fish  were  being  constantly  caught  in  the 
river  in  -  reat  numbers,  and  that  the  evidence  of  the 
plaidtiff's  witnesses  was  either  entirely  untrue  or 
greatly  exaggerated. 
All  other  necessary  facts  appear  in  the  judgment. 

Cotton,  Q.  C,  Charles  HoU,  and  Day,  in  support  of 
the  injunction,  contended  that  there  was  such  a 
nuisance  as  would  justify  the  court  in  interfering, 
and  cited 

Aitomey^OtiMTaX  ▼.  Richmond,  14   L.  T.  Bep. 

N.  S.  898;  L.  Bep.  2  Eq.  306 ; 
Attomey-Qoffnerai     v.    CoVney     Hatch    Lunatic 
Amihtm,  19  L.  T.  Bep.  N.  S.  706 ;   L.  Bep.  4 
Oh.  App.  146. 

Pearaon,  Q.  C,  Benry  James,  Q.  C,  and  Jackson 
for  the  defendants,  contended  that  the  nuisance  was 
trifling,  and  that  the  court  would  not  interfere  in 
such  a  case.    They  cited 

Attomey-Oeneral  v.  Cambridge  Consumeri*  Oas 
Compcuny,  19  L.  T.  Bep.  N.  S.  508 ;   L.  Bep.  4 
Ch.  App.  71 ; 
Attomty-Oefieral  v.    Sheffield    Gas   Consumers* 
Company,  21 L.  T.  Bep.  49 ;  8  D.  M.  &  G.  804. 

Cotton,  in  reply,  cited 
Ooldsmid  v.  Twibridge  Wells  Improvement  dnn- 
missioners,  14  L.  T.  Bep.  N.  S.  154 ;  L.  Bep.  1 
Eq.  161 ;  Ibid.  1  Ch.  App.  849. 

The  yiCB-CHAi«CELLOK.-~This  is  an  information 
and  bill.  The  bill,  of  course,  is  founded  upon 
a  private  injury  to  the  plaintiff,  and  the  injury 
complained  of  is  an  injury  to  his  mill.  The  plaintiff 
is  owner  of  the  mill  for  a  term  of  years,  with  a  right 
of  renewal,  and  I  treat  him  in  every  respect  as  if 
he  were  the  owner  in  fee-simple.  The  mill  is  occu- 
pied by  his  tenant,  John  Lawrence,  and  the  private 
injury  which  is  complained  of  i^  first,  that  the 
sewage  is  accumulated  at  the  bottom  of  the  mill, 
which  causes  great  inconvenience — a  stoppage,  in 
fact,  to  a  certain  extent,  of  the  river ;  and,  secondly, 
that  it  has  produced  such  a  noisome  smell  that  if 
the  nuisance  be  not  abated  the  tenant  will  be  obliged 
to  remove.  So  far  as  the  private  injury  is  com- 
plained of,  therefore,  it  is  a  pecuniary  interest  and 
damage  only ;  that  his  tenant  cannot  remain,  and 
cannot  pay  him  his  rent.  It  is  a  remarkable  cir- 
cumstance that  the  plaintiff  coming  forward  in  this 
cause  resides  no  less  than  ten  miles  from  Bishop 
Stortford.  The  tenant,  John  Lawrence,  it  appears, 
went  to  reside  at  the  mill  in  1865,  and  occupied  it  a 
year  without  any  lease,  at  a  time  when  the  evidence 
shows,  beyond*  all  doubt,  that  the  state  of  things 
was  much  the  same,  if  not  rather  worse,  than  it  now 
is.  He  then  elected  to  take  a  lease  for  about  twelve 
years — therefore  he  nas  five  years  to  run — at  about 
lOOL  a  year.  Both  John  Lawrence  and  the  plainriff 
were  cross-examined.  Mr.  Hunt  said  he  had  had 
many  complaints  from  Mr.  Lawrence  of  this  nui- 
sance, but  he  was  not  able  to  produce  any  complaint 
in  writing,  and  I  much  doubt  whether  any  such 
complaint  was  ever  made  in  writing.  No  applica- 
tion has  been  made  by  the  tenant  for  a  reduction  of 
his  rent,  and,  therefore,  to  this  extent,  Mr.  Hunt 
has  sustained  no  pecuniary  injury  whatever. 
That,  therefore,  goes  to  the  filling  up  of  the 
mill  pond,  or  other  injuries  complained  of.  Then 
with  regard  to  the  health  of  Lawrence  and  his 
family — ^for  Mr.  Hunt,  being  only  a  casuid  visitor  to 
tiie  town,  has  no  farther  interest  than  that  which  is 
derived  from  the  ownetvhip  of  the  mill — the  charges 
In  the  bill,  as  to  the  noxious  smells  produced  are 


very  strong,  and  they  are  supported  by  the  affidavits 
of  Lawrence;  but,  on  cross-examination,  all  he  said 
was  that  he  had  had  pretty  good  health,  but  had 
somerimes  been  poorly ;  he  hi^  seven  children,  and 
he  did  not  know  what  he  had  paid  for  doctors'  bills. 
I  am  satisfied,  therefore,  upon  the  evidence,  that 
the  statements  in  the  bill  are  gross  exaggerations, 
that  Lawrence  has  not  suffered  in  health,  and  that 
there  is  no  justification  for  the  filing  of  this  bill,  so 
far  as  it  is  a  bill  founded  on  private  injury ;  and  I 
am  satisfied,  upon  the  evidence,  that  if  thiB  had 
been  a  bill  only  it  would  have  been  my  duty  to  dis- 
miss it,  upon  the  ground  that  the  injury  was  so 
trifling  that  it  would  not  be  justifiable  for  me  to 
grant  an  injunction.  But  it  wa<i  felt  that  the  case 
could  not  be  sustained  as  a  bill  only,  and  the 
Attorney-General  was  applied  to,  and  his  sancthm 
to  an  information  was  obtained  upon  the  ex  parts 
statement  of  Mr.  Hunt.  The  admitted  facts  before 
me  are,  that  the  river  Stort  has  an  average  width  of 
forty  feet,  and  from  four  feet  in  depth  in  the  sum- 
mer to  six  feet  in  the  winter.  Such  a  river  must  of 
necessity  pass  a  considerable  body  of  water  in  the 
course  of  the  day,  but  1  have  had  no  evidence  of  the 
rapidity  of  the  stream.  I  will,  however,  assume  it  to 
be  a  sluggish  stream,  but  it  must  be  a  very  slow  stream 
indeed  if  it  does  not  pass  a  yard  in  a  minute, 
which  would  give  160  cubic  feet  of  water  per 
minute.  The  evidence  is  also  silent  as  to  the  com- 
parative volume  of  sewage  and  the  volume  of  water 
in  the  river,  which  are  very  material  questions. 
This  bill  was  filed  in  July  1868,  and  it  is  a  matter 
of  history  that  the  summer  of  1868  was  extraordi- 
narily warm,  and  it  may  very  possibly  be  that  in 
such  a  season  there  might  have  been  more  smdl 
from  the  river  than  would  ordinarily  arise.  It  is 
impossible  to  read  the  evidence  given  by  Mr.  Hunt 
without  seeing  that  he  has  exaggerated  to  an  enor- 
mous extent;  if  the  facts  had  been  as  he  states 
there  are  plenty  of  inhabitants  of  Bishop  Stortford 
who  must  have  been  great  sufferers,  and  yet  not  one 
of  them  has  come  forward  to  complain.  It  seems 
that  Mr.  Hunt  commenced  his  correspondence  with 
the  local  board  in  Feb.  1868,  when  his  complaint 
was  respecting  the  private  injury  by  the  blocking- 
up  of  his  mill-pond,  but  there  is  no  mention  of  the 
nuisance  arising  from  the  smell  till  the  July  follow- 
ing. His  whole  ground  of  complaint  from  February 
to  July  was  the  stopping-up  of  the  river,  but  the 
first  allegation  about  the  smell  was  in  an  affidavit 
made  by  him  the  day  after  the  information  was 
filed,  wherein  he  states  that  several  persons  in  the 
neighbourhood  of  the  river  had  suffered  in  health 
from  the  effect  of  the  nuisance,  and  that  divers 
persons  had  been  obliged  to  leave  the  place  on 
account  of  ill  health  occasioned  thereby ;  and  then 
he  mentions  the  case  of  his  tenant  Lawrence,  who 
had  threatened  to  leave  the  mill  if  the  nuisance  was 
not  abated.  Now,  when  Lawrence  was  cross- 
examined,  he  did  not  in  any  way  confirm  that  state- 
ment ;  and  I  am  satisfied  that  neither  he  nor  his 
family  ever  suffered  in  health  from  the  effects  of 
the  river,  and  that  he  never  had  an  idea  of  leaving 
the  mill  on  that  account.  Then  as  regards  the 
statement  that  divers  persons  have  left  the  neigh- 
bourhood, that  turns  out  to  be  wholly  unfounded ; 
and  it  has  not  been  suggested  to  me  that  a  single 
person  has  left  the  neighbourhood  in  consequence. 
I  think  no  one  will  deny  that  pouring  the  sewage, 
or  a  large  portion  of  it,  from  a  town  like  Bishop 
Stortford,  with  between  4000  and  5000  inhabitants, 
into  the  river,  must  be  a  nuisance  to  some  extent ; 
but  it  is  one  which  has  existed  in  this  town  for  very 
many  years,  and  I  am  satisfied  on  the  evidence  that 
there  was  no  material  change  within  the  last  five 
years  before  the  information  was  filed,  and  that 
nothing  existing  at  that  time  afforded  any  excuse 
for  entering  into  this  litigation.     [The  Yioe-Chaii- 
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cellor  theD  referred  to  the  evidence  of  several  of 
the  relator's  vitoesses,  and  continaed :]  If  the 
matter  had  rested  upon  the  evidence  of  these 
witnesses  alone,  and  I  had  no  contradiction  to 
their  testimony,  it  would  have  shown  that  this  river 
is  in  an  unsatisfactory  condition.  It  cannot,  in  fact, 
be  a  pure  river  for  the  reasons  I  have  stated ;  but 
the  question  whicli  I  have  to  decide  is,  whether 
when  the  information  was  filed  any  material  change 
had  taken  place  or  was  likely  to  take  place, 
which  would  be  prevented  by  this  information; 
whether  any  benefit  would,  in  point  of  fact,  arise 
from  it.  When  I  go  to  the  evidence  on  the  other 
side,  nothing  can  be  more  positive  than  the  con- 
tradiction which  the  evidence  of  the  plaintiff  re- 
ceives. [The  Vice-Chancellor  then  commented 
on  the  plaintiff^s  evidence,  and  continued :]  I  have 
gone  through  the  evidence  in  this  cause  at  far 
greater  length  than  I  should  have  done,  and  with 
more  minuteness,  on  account  of  the  very  great  im- 
portance of  the  subject.  It  is  of  the  highest  im- 
portance that  where  a  river  passing  through  a  town 
is  polluted  by  the  sewage,  the  doctrines  of  this  court 
should  be  maintained ;  in  fact,  it  has  become  settled 
that  that  is  a  subject  for  the  interference  of  this 
court.  I  allude  particularly  to  the  case  of  Attorney- 
General  V,  Cobtey  Hatch  Lunatic  Asylum  (jntp.),  I  felt 
much  difficulty  in  that  case,  and  I  did  not  ultimately 
interfere,  but  referred  it  to  on  eminent  engineer 
oflScer  to  report  what  the  state  of  things  was,  and 
what  it  was  desirable  to  do.  From  my  order  made 
on  that  occasion  there  was  an  appeal,  and  the  Xiord 
Chancellor  and  Lord  Justice  did  interfere,  and 
granted  an  injunction.  But,  as  is  usual  in  these 
cases,  from  time  to  time  they  extended  the  period  for 
that  coming  into  force,  and  I  believe  that  I  am  right 
in  saying  that  it  has  not  come  into  force  even  to  the 
present  day,  although  the  injunction  granted  by  the 
court  is  now  a  year  and  a  half  or  two  years  old. 
But  there,  the  Colney  Hatch  Asylum  having  2500 
inmates  or  thereabouts,  the  sewage  was  drained 
into  a  small  stream  about  four  feet  wide,  which  a 
person  could  step  across.  Here  it  is  a  river  forty 
feet  wide  by  four  feet  deep.  There,  no  doubt,  it 
was  a  nuisance,  but  the  impracticability  of  the  court 
doing  anything  was  so  great  that  really  nothing 
has  ever  been  done.  Therefore,  although  it  is  of 
the  very  highest  importance  that  the  court  should 
interfere  in  a  proper  case,  it  is,  I  think,  of  equal 
importance  that  it  should  not  interfere  except  in  a 
proper  case.  Now,  I  have  already  disposed  of  this 
suit  so  far  as  it  is  a  bill  to  restrain  a  private 
nuisance,  and  I  have  shown  that,  upon  that  ground, 
it  is  wholly  unsustainable.  Is  it  then  sustainable 
BO  far  as  it  seeks  to  restrain  a  public  nuisance  ?  I 
think,  upon  the  weight  of  evidence  which  I  have 
read  and  referred  to,  it  is  perfectly  clear  that  there 
was  no  justification  for  filing  this  information  at  the 
date  at  which  it  was  filed.  I  have  no  doubt  that 
the  state  of  things  was  worse  in  the  month  of  July 
1868,  than  it  had  been  for  some  time  before,  on 
account  of  the  extreme  heat  of  the  weather  at  that 
time.  But  the  witnesses,  whose  evidence  I  have 
read,  show  distinctly  that  it  was  worse  in  1864  and 
1865  than  it  was  even  in  1868.  This  is  not  a  case 
in  which  it  can  be  said  there  is  no  nuisance. 
There  is  a  nuisance,  no  doubt,  as  there  idways 
must  be  when  a  town  is  drained  into  a  river ;  but  is 
there  any  alteration  in  the  state  of  things  shown  to 
have  taken  place?  Is  there  any  justification  for 
filing  the  information  at  that  particular  time,  or 
anything  to  show  that  if  the  court  interferes  its 
interference  will  be  of  any  practical  utility  ?  I  am 
of  opinion,  most  distinctly,  on  the  evidence  before  me 
that  no  new  circumstances  whatever  had  occurred  in 
July  1868,  to  justify  the  filing  of  this  information, 
and  I  cannot  come  to  the  conclusion  that  any  order 
granted  by  this  court  can  be   of   any  practical 


utUity.   It  further  appears,  upon  the  evidence  befon 
me,  that  at  that  time  there  was  a  Bill  before  Parlia- 
ment, which  had  passed  through  all  its  stages,  and 
only  awaited  the  royal  assent  (the  present  informant, 
Mr.  Hunt,  being  a  promoter  of  the  Bill,  as  he  stated 
in  cross-examination),  and  I  am  of  opinion  that  that 
Bill  has  afforded  a  remedy  for  all  these  evils  by  Act 
of  Parliament.     It  has  fixed  upon  its  own  reme- 
dies, and  pointed  out  what  they  shall  be  if  there 
is  a  disobedience  to  its  enactments,  which  are,  that 
from  and  after  the  1st  July  1870  none  of  the  sewage 
from  this  town — none  whatever — shall  be  poured 
into  this  river.    Under  these  circumstances,  looking 
at  the  fact  that  the  plaintiff  and  informant  is  not 
an  inhabitant  of  the  town ;  that  he  has  interfered, 
so  far  as  public  nuisance  is  concerned,  in  a  matter 
in  which  he  had  no  interest ;  that  he  has  come  for- 
ward to  do  that  which  the  great  bulk  of  the  rs- 
spectable  inhabitants  of  the  town  tell  me  it  was 
unnecessary  to  do ;  that  his  case  is  founded  on 
untruth  or  gross  exaggeration ;  that  there  is  not 
that  degree  of  nuisance  which  he  has  described, 
but,  on  the  contrary,  nothing  to  be  complained  of; 
that  the  health  of  the  inhabitants  has  not  been 
interfered  with,  and  is  not  likely  to  be  interfered 
with ;  and,  looking  at  the  state  of  things  when  thii 
information  was  filed,  can  I  come  to  the  conclnsioD 
that  there  was  a  sufficient  justification  for  putting 
this  information  on  the  file?  I  am  clearly  of  opinion 
there  was  not.    The  conduct  of  the  parties  them- 
selves shows  that  there  was  no  justification,  becanae 
if  anything  new  had  occurred  there  would  ban 
been  an  injunction  obtained  at  once ;  but  it  is  i 
case  in  which  an    interlocutory  application   wai 
made,  but  was  not  persisted  in.    So  weak  did  the 
learned  counsel  for  the  plaintiff  find  his  case  to  be, 
that  he  could  not  persist  in  his  motion  for  an  in- 
junction in  July  1868,  and  he  virtually  did  not  do 
so  in  Nov.  1868 ;  and  the  result  is  that  the  hearing 
of  this  cause  has  stood  over  until  this  time,  the 
month  of  March  1870,  when  in  four  months'  time 
this  Act  of  Parliament  will  come  into  full  opera- 
tion, and  will  oblige  this  board  to  discontiooe  the 
pouring  of  the  sewage  into  the  river,  in  any  way 
whatever.     I  had  occasion  to  consider    the  lav 
applicable  to  this  matter  in  the  case  of  Lillgtchiu  t. 
Trimmer,  36  L.  J.,    N.   S.,   525,    Ch.,  in  which  all 
the    authorities    on    this    subjt^ct   were  cited,  and 
amongst    those    authorities  the  case  of    Goldanid 
V.  Tunbridge  Wells  Impronement  Commissioners  {svp.i 
mentioned  by  Mr.  Cotton  in  reply,  in  which  the 
law   is   laid   down    by   Lord   Justice  Turner,  in 
these  terms :    *"*  This  brings    us    to  the    question, 
whether  the  nature    and    extent  of  the   nuiaanoe 
in  this  case   is    such  that    this    court  ouffht  to 
interfere    by   injunction    to    prevent  it.     I  hare 
throughout  felt  this  point  to  be  one  of  some  diffi- 
culty.   I  adhere  to  the  opinion  which  was  expressed 
by  me,  and  by  the  Lord  Chancellor  in  Attonef- 
General  v.  Sheffield  Gas  Contumers'^Companj/  (jup.\ 
that  it  is  not  in  every  case  of  nuisance  that  this 
court  should  interfere.    I  think  that  it  ought  not 
to  do  so  in  cases  in  which   the  injury  is  merely 
temporary  and  trifiing,  but  I  think  that  it  ought 
to  do  so  in  cases  in  which  the  injury  is  permanent 
and  serious ;  and  in  determining  whether  the  injnzy 
is  serious  or  not,  regard  must  be  had  to  all  the  ci^ 
cumstances  which  may  flow  from  it.**    The  injury 
here  is  in  the  course  of  being  abated  in  the  manner 
I  have  pointed  out.    The  injury  when  this  informsr 
tion  was  filed,  I  am  satisfied,  was  not  greater  or 
different  to  what  it  had  been  ten  or  twenty  yesn 
before.    Therefore,  upon  these  grounds,  I  am  anaUe 
to  see  that  there  could  possibly  be  any  advantage 
derived  by  interfering  by  injunction.    I  think  tbe 
case  of  the  plaintiff  wholly  fails,  and  the  infonna- 
tion  must  be  dismissed.    I  quite  agree  with  the  law 
as  stated  by  Mr.  Peanon,  who  referred  me  to  the 
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pgssages  in  the  Sheffield  Gas  Cast,  in  which 
the  Court  of  Appeal — the  Lords  Justices  and 
Lord  Cranworth  in  particular — laid  down  the 
rule  that  the  question  of  law  is,  **  whether  the  case 
is  one  calling  for  the  interference  of  the  court.** 
They  also  laid  down  the  rule,  that  when  it  is  an 
information,  the  Attorney-General  cannot  obtain 
the  interference  of  the  court,  unless  upon  a  case 
which  he  establishes  so  far  as  he  Is  concerned  in  it, 
as  distinctly  as  an  individual  has  to  establish  his 
case.  This  is  an  information  and  a  bill,  but,  as  I 
have  already  pointed  out,  the  information  is  upon 
the  relation  of  the  plaintiff;  and  the  Attorney- 
General  having  failed  to  prove  that  there  is  that 
extent  of  annoyance  and  nuisance  from  this  river 
which  is  complained  of  in  this  bill,  I  cannot,  because 
it  is  an  information,  give  relief  any  more  than  I 
could  if  it  was  a  case  of  private  injury.  I  am, 
therefore,  of  opinion,  whether  I  regard  it  as  a 
private  injury  or  as  a  public  matter,  that  the  case 
entirely  fails.  I  suppose,  Mr.  Pearson,  you  press 
for  costs?  [Pearson.— Yes,  certainly.]  The  diffi- 
culty I  feel  upon  that  subject  is  this :  If  I  do  not 
give  costs,  somebody  will  have  to  pay  the  costs  that 
have  been  incurred.  The  defendant  Gee,  of  course, 
cannot  be  called  upon  to  pay  them  personally. 
Therefore  if  I  do  not  give  the  costs  against  the 
plaintiff,  there  must  be  a  rate  upon  the  inhabitants 
of  Bishop  Stortford.  I  am  unable  to  see  any  prin- 
ciple of  justice  on  which  I  could  call  upon  the  inha- 
bitants of  that  town  to  be  taxed  for  the  purpose  of 
paying  for  an  information  filed  at  the  relation  of  a 
gentleman  who  is  an  entire  stranger,  and  who  could 
have  been  actuated  only  by  the  desire  to  protect  his 
own  property.  I  shall,  therefore,  dismiss  the  bill 
and  information  with  costs. 

Solicitors:   Rooks,  Kenrick,  and  Harston;  Walker 
andSoiK. 


OOUBT  OF  COMMON  PliBAS. 

Beoortad  bj  K.  W.  McKblxur  uid  H.  H.  Hocnvo.  Eaqn., 

Barritcexs-at-Law. 


Thursday,  June  9,  1870. 

BsiTT    AHD    OTHERS    V.    RoBiNSON    (The    Bristol 

Election  Petition). 

Parliamentary  election  —  Preliminary  test  ballot  — 
Bribery-^Treaiinq—SecU.  2  and  4c  of  the  Corrupt 
Practices  Prevention  Act  1854  (17  &  18  Vict,  c.  102). 

At   the    Parliamentary  election    for   the    city    of  B* 

three  candidates  (of  whom  R.  was  one)  started  in  the 

Liberal  interest.     The  state  of  parties  in  the  city  was 

such  that  if  the  Liberal  party  u}ere  undivided  th/dr 

candidate  uxis  considered  certain  of  success;  but  ij  the 

three  Libercd  candidates  went  to  the  poll,  the  chances 

were  that  a  Conservative  would  be  elected.    It  was, 

therefore,  arranged  that  only  one  of  the  three  Libercd 

candidates  should  stand,  and  a  preliminary  test  ballot 

be  held  to  ascertain  which  of  the  thru  it  should  be  ;  it 

being  arranged  anumg  the  candidates,  their  friends,  and 

supporters,  that  they  would  themselves  support  and  use 

their  best  endeavours  to  get  others  to  support  the  one 

that  should  be  successful  at  the  test  ballot.    All  the 

voters  for  the  city  except  those  who  had  on  previous 

occasions  plumped  for  a  Conservative  candidate  were 

eligible  to  vote  at  this  test  ballot.     This  arrangement 

was  carried  out,  and  the  result  was  that  R,  had  a  large 

majority.     The  two  other  candidates  then  retired,  and 

R.  remained  the  sole  Liberal  candidate,  A  Conservative 

candidate  afterwards  appeared.      He  and  It  went  to 

the  poll,  and  the  latter  was  elected.      R.  received,  as 

arranged,    the  support  of  many  voters   who    would 

have  preferred  one  of  the  other  Liberal  candidates. 

At  tne  test  ballot,  and  after  the  receipt  of  the  writ, 

R's  agents  corruptly  gave  money  and  drink  to  voters 

to  induce  them  to  vote  for  R.  at  the  tut  ballot^  bU  no 


bargain  of  any  kind  was  made  with  these  voters  that 
they  should  vote  for  R  at  the  Section.  Some  of  the 
voters  so  dealt  with  voted  at  the  test  ballot  for  R.^ 
but  their  number  was  small  compared  with  his  majo- 
rity. Both  the  giving  of  the  mon^  and  the  giving  of 
the  drink,  if  given  to  induce  voters  to  vote  at  the 
election,  would  have  been  within  the  2nd  and  4th 
sections  of  the  Corrupt  Practices  Prevention  Act 
1854,  but  both  were  solely  for  the  purpose  of  bribing 
and  treating  at  the  test  ballot,  and  had  no  reference  at 
all  to  votes  at  the  election : 

Held,  that  both  these  cases  of  bribery  and  treating  for 
the  vote  at  the  test  ballot  were  cases  of  bribery  and 
treating  within  the  2nd  and  4th  sections  of  the 
Corrupt  Practices  Prevention  Act  1854  (17  ff  18 
Vict,  c  102). 

This  was  a  special  case  stated  by  Bramwell,  B. 
At  the  last  Parliamentary  election  for  the  city 
of  Bristol,  Mr.  £.  S.  Robinson  was  returned. 

A  petition  against  his  return  was  duly  presented 
and  tried  before  me  on  the  23rd  and  four  following 
days  of  May. 

I  have  thought  it  right  to  reserve  for  the  opinion 
of  the  Court  of  Common  Pleas  a  question  which 
arises  as  follows : — 

On  the  occurrence  of  the  vacancy  in  the  represen- 
tation which  gave  occasion  for  Mr.  Robinson's  elec- 
tion, three  candidates,  of  whom  he  was  one,  ap- 
peared in  the  Liberal  interest. 

The  state  of  the  register  was  such  that,  In  the 
event  of  the  Liberal  party  being  undivided,  their 
candidate  was  considered  to  be  certain  of  success, 
and  confident  expectations  were  entertained  that  he 
would  not  even  be  opposed. 

On  the  other  hand,  in  the  erent  of  the  three  can- 
didates going  to  the  poll,  the  chances  were  that  a 
Conservative  would  b^  returned. 

It  was  therefore  ananged,  that  only  one  of  the 
three  candidates  should  stand,  and  that  a  test  ballot 
should  be  taken  to  ascertain  which  of  the  three  it 
should  be,  it  being  agreed  between  the  three  can- 
didates, their  friends,  and  supporters,  that  which- 
ever of  them  should  have  the  greatest  number  of 
Totes,  should  be  the  one  to  stand,  and  that  they 
themselves  would  support  him,  and  that,  as  far  as 
they  could,  they  would  influence  the  voters  in  their 
interest  to  support  him. 

The  persons  to  vote  were  to  be  all  the  voters  for 
the  city,  except  certain  voters,  who  had  on  previous 
occasions  plumped  for  the  (Conservative  candidate. 

This  arrangement  was  carried  into  effect  The 
ballot  took  place.  Mr.  Robinson  had  a  large  ma^ 
jority.  The  other  two  retired,  and  he  remained  the 
sole  candidate  on  the  Liberal  side. 

A  0)nservative  candidate  afterwards  appeared. 
He  and  Robinson  went  to  the  poll,  and  the  latter 
was  elected. 

He  received,  as  arranged,  the  support  of  many 
voters,  who  would  have  preferred  one  or  other  <n 
the  two  retiring  Liberals. 

On  the  occasion  of  the  test  ballot,  and  after  the 
receipt  of  the  writ  for  tiie  election,  two  agents  of 
Robinson  gave  trifling  sums  of  money  to  voters  to 
Tote  for  Robinson  at  the  test  ballot  and  an  agent 
gare  drink  to  voters  for  the  same  purpose.  Such 
giving  was  corrupt. 

Some  of  the  voters  so  dealt  with  voted  at  the 
test  ballot  for  Robinson.  Their  number  was  small 
compared  with  his  majority  on  the  test  ballot. 
Others  of  them  voted  for  the  other  candidates. 
Some  at  the  election  voted  for  the  Conservative. 

Both  the  giving  of  the  money  and  the  giving  of 
the  drink,  if  given  to  induce  voters  to  vote  at  the 
election,  would  have  been  within  the  2nd  and  4th 
sections  of  the  Corrupt  Practices  Prevention  Act 
1854,  and  have  vitiated  the  election. 
But  both  the  giving  of  the  money  and  the  giving 
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of  the  drink  were  solely  for  the  purpose  of  bnbiiig 
and  treating  the  voters  to  induce  them  to  vote  at 
the  test  ballot.  No  bargain  was  expre8i<ly  or  im< 
pliedly  made  as  to  their  votes  at  the  election.  Nur 
did  the  voters  understand  or  suppose  their  votes  at 
the  election  to  be  bought,  or  engaged,  or  in  any  way 
bargained  for.  So  that,  supposing  such  practice  to 
be  fair  or  legal,  they  might  still  have  fairly  and 
legally  voted  against  Robinson,  or  not  at  all. 

The  question  is,  nevertheless.  Are  both  or  either 
of  these  cases  of  bribery  and  treating  for  the  vote 
at  the  test  ballot  within  the  2nd  ard  4th  sections 
of  the  Corrupt  Practices  Prevention  Act  1854  ? 

The  parties  have  agreed  to  my  stating  this  case 
as  a  way  of  reserving  the  question.  But,  if  neces- 
sary, I  must  further  report  to  the  court,  as  the 
court  may  require. 

(Signed)        Geobob  Bbamwbll. 

(yMalley,  Q.  C.  (iSUigh,   Serjt.,  and  Ffooks  with 
him)  for  the  petitioner. — This  case  is  to  be  con- 
sidered just  as   though  the  whole  of    Robinson's 
majority  was  obtained  by  fraud.    Sect.  2,  sub-sect.  3, 
makes  it  bribery  to  make  any  gift,  &c.,   to  any 
person  **  in  order  to  induce  such  person  to  procure, 
or  endeavour  to  procure,  the  return  of  any  person 
to  serve  in  Parliament,  or  the  vote  of  any  voter  at 
any  election.'*    The  object  of  these  bribes  was  to 
induce  the  persons  bribed  to  endeavour  to  procure 
the  return  of  Robinson.    They  were  to  endeavour 
to  procure  the  return  by  voting  for  him  at  this  test 
ballot.    Voting  for  him  at  the  test  ballot  was  the 
most  efifectual  way  of  endeavouring  to  procure  his 
return.    So   stringent  is  this  section  against  the 
payment  of  money  to  any  person  to  induce  him  to 
endeavour  to  procure  the  return,  that  it  was  felt,  at 
the  time  of  the  passing  of  the  Act,  that  it  would 
include  the  payment  of    legal  advisers  and  can- 
vassers, and  therefore  a  proviso  was  introduced  at 
the  end  of  the  2nd  section :  **  Provided  always  that 
the  aforesaid  enactment  shall  not  extend,  or  be  con- 
strued to  extend,  to  any  money  paid  or  agreed  to  be 
paid  for  or  on  account  of  any  legal  expenses  bona  Jide 
incurred  at  or  concerning  any  election."     i^M.  Smith, 
J. — If  there  were  two  candidates  in  the  field,  and 
one  paid  money  to  the  other  to  induce  him  to  retire, 
would  that  be  within  this  section?]      Who  can 
doubt  it?     [WiLLES,  J. — At  Coventry,  one  candi- 
date paid  the  expenses  of  the  other,  and  I,  held  that 
if  that  had  been  done  with  a  view  to  purchasing 
the  interest  of  that  other,  it  would  have  avoided  the 
election.]    By  putting  Robinson  at  the  head  of  the 
test  ballot,  his  supporters  placed  him  in  a  position  in 
which,  according    to   the  arrangement  that    had 
been  made,  he  was  almost  certain  to  receive  at  the 
election    the   votes   that   would    otherwise    have 
been  given  to  one  or  other  of  the  other  candidates. 
The  money,   therefore,    was  given    to  persons  to 
induce  them  to  endeavour  to  obtain  the  votes   of 
the  voters  (i.e.,  the  supporters  of  the  other  candi- 
dates at  the  election).    It  is  thus  doubly  within  sub- 
sect.  3  of  sect.  2.    The  treating  was  also  within  the 
4th  section.    For  what  purpose  was  the  drink  given, 
if    not    **in    order  to   be  elected?"    It  was  also 
**a  fraudulent  device  or  contrivance    ...    to 
induce    voters    ...    to  give    or    refrain    from 
giving    their  votes    at    an  election,"    within    the 
meaning  of  the  5th  sect.    He  cited 

The  Harwich  case,  2  Pow.  Rod.  &  Dew.  223 ; 

77ie  Barnstaple  case^  2  Pow.  Rod.  &  Dew.  336 ; 

The  Bradford  ease,  19  L.  T.  Rep.  N.  S.  718; 

The  Stafford  case,  21  L.  T.  Rep.  N.  S.  210. 

Mellish,  Q.  C.  (Dallantine,  Serjt.,  J.  0.  Griffits,  and 
Chandos  Leigh  with  him)  for  the  respondent. — This 
is  a  highly  penal  statute,  and  must  therefore  be 
construed  strictly.  The  3rd  sub-section  of  sect.  2  of 
the  Corrupt  Practices  Prerention  Act  1854  doef  not 


refer  to  anything  of  this  description.    At  the  time 
the  Act  was  passed  there  were  what  were  called 
nomination  boroughs,   and   this   section  is  aimed 
at  the  then  existing  practice  of  buying  the  next 
presentations  (so  to  speak)  to  these  boroughs,  of  the 
man  who  was  called  the  patron.    The  Harwich  esse, 
cited  for  the  petitioners,  strongly  shows  that  it  was 
the  object  and  meaning  of  the  sub- section  to  forbid 
the  purchase  of  a  man*s  influence  at  an  electioo. 
Here  only  the  vote  at  the  test  baUot  was  bought. 
The  test  ballot  was  quite  a  private  proceeding,  and 
was  in  no  sense  part  of  the  election.    The  case  ex- 
pressly finds  that  the  bribes  were  not  given  to  secure 
the  votes  of  the  bribees  at  the  election.    It  ii  not 
enough  to  show  that  a  man  has  given  money  to  pro- 
cure another  to  take  a  step  towards  the  election, 
it  must  be  to  procure  the  election.    Success  at  the 
test  ballot  could  hardly  be  considered  a  step  towards 
the  election,  for  another  Liberal  might  have  started 
and  divided  the  party,  or  one  of  the  candidates 
beaten  at  the  test  ballot  might  have  refused  to 
abide  by  that  test  and  have  persevered  in  the  election. 
This  no  doubt  would  have  been  done,  if  it  had  be- 
come known  to  these  other  candidates  that  any  of 
Robinson's  agents  had  bribed.      Nor   were  tlie^ 
bribes  given  to  induce  persons  to  use  their  influence 
at  the  election.    Again,  could  it  be  pretended,  that, 
if    the    persons    who    received   these  bribes  were 
indicted  under  the  3rdj  section,  they  could  be  ooo- 
victed  ?     If  they  could  not,  then  how  can  it  be  said 
that  this  was  bribery  within  the  3rd  sub-section? 
The  statute  49  Geo.  3,  c.  118,  which  is  repealed  bj 
the  17  &  18  Vict.  c.  102,  was  wholly  directed  againat 
the  purchase  of  seats,  and  it  was  the  object  of  thii 
3rd  sub-section  to  forbid  the  practices  against  which 
that  Act  was  directed.     None  of   the  other  sub- 
sections can  possibly  apply  to  this  case.     If  the 
gift  of  money  does  not  come  within  sect.  2,  the  gift 
of  drink  cannot  fall  within  sect.  4,  as  the  latter 
section  was  never  intended  to  go  further  than  the 
2nd.    No  question  arises  upon  the  6th  section,  as 
that  is  not  referred  to  in  the  case ;  besides  it  is  piaio 
that  that    section  does  not   relate    to   bribeiy  or 
treating. 

0'J/a%,  Q.  C.  in  reply. 

BoYiLL,  C.  J. — On  the  occurrence  of  a  vacancy  in 
the  representation  of    Bristol  in  Parliament,  Mr. 
Robinson  became  a  candidate  to  represent  the  dty. 
His  object  was  to  be  returned  for  the  city.     He  and 
his  agents  took  steps  for  the  purpose  of  procuring 
and  securing  his  return.    From  the  state  of  partiei 
and  the  nature  of  the  constituency,  there  was  a 
great  probability  of  the  return  of  one  Liberal,  if 
only  one  went  to  the  poll.    Under  these  circum- 
stances, it  was  determined  by  Robinson  and  the 
other  two  Liberal  candidates  to  adopt  a  certain 
course  to  secure  the  return  of  one  out  of  the  three. 
The    whole    of    these    proceedings    were    taken 
with  a  view  to  tho  return  of  one  of   the  thre& 
A  course  was  proposed,  which,  if  honestly  carried 
out,  would  have  tested  the  feeling  of  the  Libenl 
part^,  and  would  virtually  have  determined  ^e 
election.    I  say  that,  because  my  brother  Bramwell 
reports,  that  the  state  of  parties  was  such  that,  if 
only  one  Liberal  candidate  went  to  the  poU,  he  was 
sure  to  command  a  majority  of  the  voters — ^indeed 
it  was  confidently  expected  that,  in  such  an  event, 
there  would  be  no  opposition.    Therefore  it  was 
arranged  that  only  one  of  the  three  Liberal  candi- 
dates    should     stand,    and     that    a    test    ballot 
should  be  held  to  determine  which  of  the  three 
it     should     be.     It    was     at     the     same    time 
''agreed    between    the    three    candidates,    their 
friends  and  supporters,  that  whichever  of  them 
should  have  the  greatest  number  of  votes  should  be 
the  one  to  stano^  and  that  the/  tiiemselves  would 
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support  him,  and  that,  as  far  as  tbej  could,  they 
would  influence  the  TOters  in  their  interest  to  sup- 
port him."  This  was  one  of  the  steps  taken  in  the 
course  of  the  proceedings  towards  the  election,  and 
for  the  purose  of  securing  the  return  of  one  of  the 
three,  and  it  is  certain  from  these  statements,  that, 
if  Robinson  was  not  at  the  head  of  the  test  ballot, 
be  would  not  be  returned  to  Parliament,  and  it  was 
equally  clear  that,  if  he  were  at  the  head  of  the 
test  ballot,  there  was  eyery  probability  that  he 
woald  be  returned  to  Parliament.  On  these  state- 
ments, there  can  be  no  doubt  that  success  at  the 
test  ballot  carried  with  it  almost  certain  success  at 
the  election.  That  being  so  it  depended  on  the 
number  of  votes  he  might  get,  whether  he  was  to 
be  at  the  head  of  the  test  ballot  or  not.  To  secure 
support  for  Robioson  at  this  teat  ballot,  his  agents 
gave  money  and  drink  to  sundry  voters,  in  order  to 
induce  them  to  vote  for  him  at  the  test  ballot,  and 
it  is  found  that  such  giving  was  corrupt.  On  this 
finding,  if  the  test  ballot  was  virtually  to  determine 
the  return,  it  is  impossible  to  resist  the  conclusion 
that  this  money  and  drink  were  corruptly  given  in 
order  to  procure  the  return  of  Robinson  to  serve  in 
Parliament.  If  that  be  so,  the  case  is  brought 
directly  and  distinctly  within  the  8rd  clause  of  sect. 
2  of  The  Corrupt  Practices  Prevention  Act  1854 
(17  &  18  Vict.  c.  102).  That  Act  was  passed  with 
a  view  to  preventing  corrupt  practices  at  the  elec- 
tion of  members  of  Parliament.  The  whole  clause 
in  question  was  framed  in  order  to  make  it  penal 
and  illegal  to  engage  in  corrupt  practices  directly 
or  indirectly.  It  was  well  known  that,  in  these 
cases,  people  did  do  indirectly  what  they  did  not 
dare  do  directly,  and  that  every  device  was  resorted 
to  in  order  to  evade  the  law.  That  being  so,  the 
whole  object  of  all  the  clauses  of  this  Act  was  to 

Sut  a  stop  to  corruption,  whether  directly  or  in- 
irectly  exercised.    I  come  now  to  the  considera- 
tion of  sub-section  3  of  sect.  2  of  the  Act.    That 
clause  makes  it  bribery  for  any  person,  directly  or 
indirectly,  by  himself  or  by  any  other  person  on  his 
behalf,  to  make  any  gift,  &c.,  to  any  other  person, 
'*in  order  to  induce  such  person  to  procure,  or  en- 
deavour to  procure,  the  return  of  any  person  to 
serve  in  Parliament,  or  the  vote  of  any  voter  at  any 
election."      These    laet  words    distinctly  make  it 
bribery  to  make  any  gift,  &c.,  to  induce  a  person  to 
procure  or  endeavour  to  procure  the  vote  of  a  voter, 
t.e.,  to  be  the  direct  means  of  obtaining  the  return  of  a 
member  to  Parliament.  In  the  view  I  take  of  the  Act, 
it  is  the  intention  of  the  earlier  part  of  the  clause  to 
prohibit  the  doing  of  these  acts,  in  erder  to  induce 
another  person  to  procure,  or  endeavour  to  procure, 
the  return  of  any  person  by  means  other  than  the 
procuring  the  vote  of  a  voter.    If  that  is  the  true 
meaning  of  the  clause,  it  abundantly  concludes  this 
case.    There  was  a  corrupt  giving  with  the  ob- 
ject of  procuring  the  return.    The  real  object  of 
the  test  ballot  was  to  determine  who  should  be 
member.    The  test  ballot  was  virtually  to  determine 
the  election,  and  knowing  this,  Robinson's  agents, 
in  order  to  procure  his  return,  corruptly  paid  this 
money.    If  this  were  not  so,  it  would  be  competent 
for  a  man  with  a  long  purse  to  be  guilty  of  wholesale 
cormption  wider  the  pretence  that  the  bribes  were 
given  for  votes  at  the  test  ballot.    I  think,  however, 
that  the  Act  is  abundantly  sufficient  to  make  these 
bribes  illegaL  and  consequently  that  the  question 
left  to  us  by  the  learned  baron  must  be  answered  in 
the  afllrmative. 

WiLLBB,  J. — I  am  of  the  same  opinion.  It  cer- 
tainly is  to  be  lamented  that  what  was  intended  by 
Mr.  Kobinson  in  perfect  good  faith  to  prevent  a 
split  in  the  party,  should  turn  out  to  his  disad- 
vantage in  consequence  of  the  misconduct  of  his 
agents.    But  there  is  no  doubt  that,  though  in  a 


criminal  court  or  in  a  court  of  morals  he  may  be 
absolved,  he  is  in  this  proceeding,  on  grounds  of 
public  policy,  responsible  for  the  acts  of  his  agents, 
for  the  simple  reason  that  it  is  necessary,  in  order 
to  attain  purity  of  election,  that  unlawful  acts  should 
redound  to  the  disadvantage  and  defeat  of  their 
principals.    In  this  case,  I  am  unable  to  arrive  at 
any  other  conclusion  than  that  the  acts  done  by  the 
agents  of  Robinson  in  bribing  voters  at  the  last 
ballot,  though  without  any  view  to  securing  the 
same   votes  at  the  election,  were  illegal  both  at 
common  law  and  also  under  sub- section  3  of  sect.  2 
of  the  Corrupt  Practices  Prevention  Act  1854.  The 
terms   of  thiat  clause  are  distinct  and  clear,  and 
require  no  construction  beyond  that  which  the  plain 
and  ordinary  meaning  of  the  words  demands.    [The 
learned  judge  here  read  the  section.]    I  quite  agree 
that  the  earlier  part  of  the  clause,  where  it  speaks 
of  inducing  such  person  to  procure,  or  to  endeavour 
to  procure,  the  return  of  any  person  to  serve  in  Par- 
liament, must  be  read  in  connection  with  the  alter- 
native at  the  end  of  the  clause ;  but  I  do  not  think  it 
is  to  be  limited  by  it  so  as  to  mean  only  procuring  the 
return  by  procuring  the  votes  of  the  voters.    Where 
a  clause  runs  in  the  alternative,  and  the  first  alter- 
native is  expressed  in  general  words,  it  must  be 
read  as  covering  the  whole  genus  in  both  alterna- 
tives, which  the  species  in  the  second  alternative 
does  not  include.    The  result  is  not  to  Umit  the 
first  alternative  to  matters  falling  within  the  second, 
but  rather  to  understand  it  as  including  all  that  the 
second  alternative  does  not    Reading  this  clause  in 
this  way,  I  consider  that  the  first  branch  of  the 
alternative  means  to  procure  or  endeavour  to  pro- 
cure the  return  by  means  other  than  by  procuring 
the  votes  of  the  voters.    All  that  the  court  has  to 
inquire  is  whether  what  was  done  in  the  way  of  pay** 
ing  and  giving  was  done  in  order  to  induce  them  to 
endeavour  to  procure  the  return  of  Robinson  by 
voting  for  him  at  the  test  ballot.  The  payments  were 
made  directly  to  induce  them  to  vote  at  the  test 
ballot.    But  if  Robinson  was  not  at  the  head  of  the 
test  ballot,  he  could  not  be  returned  to  Parliament 
He  would  have  been  practically  excluded  by  th^ 
agreement  made  between  the  parties,  which  is  a 
part  of  the  machinery  with  which  we  have  to  deaL 
A  voter  then,  was  paid  to  induce  him  to  endeavour 
to  put  Robinson  at  the  head  of  the  poll,  and  from 
the  state  of  the  register  and  the  relative  strength  of 
parties,  it  was  confidently  expected  that  the  person 
elected  at  the  test  ballot,  if  he  stood  at  the  election, 
would  be  returned  to  Parliament.    Therefore  it  may 
be  said  negatively,  that  Mr.  Robinson  was  sure  not 
to  suceed  at  the  election  unless  he  was  elected  at 
the  test  ballot,  and  affirmatively  that  he  was  almost 
sure  to  be  returned  at  the  election  if  he  was  elected 
at  the  test  ballot.    When  that  is  said,  it  seems  to 
me  that  the  only  logical  conclusion  is,  thilt  Mr. 
Robinson's  agents  paid  money  .in  order  to  induce 
the  person  who  was  paid  to  endeavour  to  procure 
Mr.   Robinson  to  be  returned  at  the  election.     I 
quite   agree    that,    as    this    is  a   penal    statute^ 
it  must   not   be  extended  by  construction.    The 
court  ought  to  be    satisfied  before  it   says   that 
these  payments  amounted  to  bribery,  that  they  fait 
within  not  only  the  spirit  but  the  language  of  the 
Act  of  Parliament.    As  to  the  spirit  of  the  Act, 
little  doubt  can  be  entertained  that  these  payments 
were  contrary  to  it;  I  myself  have  none.    As  to 
the  language,   I  am   also   satisfied  that  the  acts 
alleged   fell    within    it.      I  think,  then,  that  tb^ 
proper  answer  to  the  question  submitted  to  i|8  is 
that  the  cases  are  cases  of  bribery  within  the  2ua 
section  of  the  Act  of  Parliament.    As  to  the  pre* 
else  form  that  the  judgment  should  take,  it  mav  be 
necessary  to  refer  to  the  section,  should  any  aiffi- 
culty  occur  in  drawing  it  up.    I  should  think  that 
the  proper  course  woiHd  be  to  draw  up  a  rule  ol 
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court  upon  reading  the  special  case,  and  embody 
the  decision  of  the  court  in  the  terms  in  which  it 
has  been  pronounced  by  the  learned  baron. 

Btlbs,  J. — When  I  first  read  this  case,  I  thought 
it  extremely  doubtful  whether  the  acts  complained 
of  amounted  to  bribery,  within  the  2nd  section,  or 
treating  within  the  4th.  But  after  a  full  conside- 
ration of  the  case,  I  quite  agree  in  the  conclusion 
that  the  rest  of  the  court  hare  arrired  at  This 
money  was  paid  to  induce  voters  to  endeavour  to 
procure  the  return  of  Mr.  Robinson.  He  was  certain 
to  be  returned  if  successful  at  the  test  ballot ;  cer- 
tain not  to  be  returned  if  unsuccessful.  The  only 
way,  under  the  circumstances,  to  secure  his  return, 
was  to  put  him  at  the  head  of  the  test  ballot,  and 
every  voter  who  voted  at  the  test  ballot  was  doing 
his  best  to  procure  his  return  to  Parliament.  If 
some  voters  wen:  bribed,  it  is  justifiable  to  con- 
clude, as  against  Robinson,  that  his  majority  was 
obtained  by  bribery.  I  think  that  the  object  of 
Robinson's  agents  was  to  corruptly  influence  the 
election,  and  therefore  that  he  was  not  duly 
elected. 

M.  Smith,  J. — I  am  of  the  same  opinion.  I  think 
that  the  purchase  of  votes  at  the  test  ballot,  under 
these  circumstances,  comes  within  both  the  spirit 
and  the  letter  rf  sub- sect.  8  of  sect.  2  of  the  Act. 
The  learned  baron  has  found  the  giving  corrupt, 
and  that  if  the  monr-y,  &c.,  had  been  given  to 
Induce  people  to  vote  at  the  election,  it  would  have 
fallen  within  the  2nd  and  4th  sections,  so  as  to 
have  avoided  the  election.  Therefore  there  is  a  dis- 
tinct finding  that  corrupt  payments  were  made, 
and  further  that  they  were  made  for  the  purpose  of 
inducing  persons  to  vote  for  Robinson  at  the  test 
ballot.  What  was  the  consequence  of  voting  for 
Robinson  at  the  test  ballot?  It  was  that,  under 
the  arrangement  made  between  the  candidates, 
their  friends  and  supporters,  Robinson  should  be 
put  in  a  position  in  which  his  election  was  in  all 
reasonable  probability  certain  Therefore  it  seems 
tome  that  the  votes  given  to  htm  at  the  test  ballot 
were  given  to  procure  his  return,  or  in  the  endea- 
vour to  procure  it.  If  so,  then  the  case  falls  within 
the  8rd  sub-section  cf  sect.  2.  It  seems  to  me  that 
the  money  was  given  to  induce  persons  to  give 
votes,  whose  direct  efifect  was  to  put  Robinson  at 
the  head  of  the  test  ballot,  but  whoiie  indirect 
result  was  to  secure,  or,  at  least,  to  further,  his 
return  to  Parliament.  Mr.  Mellish  has  argued 
that  the  object  of  this  section  was  to  put  down 
the  corrupt  practice  of  giving  money  in  order  to 
secure  a  person's  influence.  Even  if  that  is  so, 
money  was  in  this  case  given  to  voters  to  induce 
them  to  use  such  influence  as  they  had,  and  to  use 
it  in  the  most  effectual  way  by  supporting  Robinson 
at  the  test  ballot.  The  influence  of  these  persons 
became,  then,  of  importance.  They  had  not  only  a 
vote  at  the  election,  but  they  had  a  voice  in  the 
preliminary  ballot ;  so  that  they  had  very  powerful 
influence  in  placing  Robinson  in  a  position  where 
liis  return  became  practically  certain.  One  mode 
of  trying  the  case  is  to  imagine  that  Robinson 
purchased  the  votes  of  200  Conservatives,  under  an 
agreement  that  they  were  to  vote  for  him  at 
the  test  baKot  only,  and  might  vote  as  they 
liked  at  the  election.  Such  a  purchase  would 
probably  have  had  the  effect  of  putting  him  at 
tiie  head  of  the  test  ballot.  It  could  not  ceruinly  be 
•aid  that  he  had  purchased  votes  at  the  election, 
because  he  would  not  have  done  so ;  but  he  would 
have  purchased  the  influence  of  all  those  persons, 
and  have  given  them  money  to  induce  them  to 
place  him  in  a  very  advantageous  position  with 
regard  to  the  election.  The  practical  object  of  such 
an  act  would  be  to  secure  the  return.    There  was  in 


this  case,  it  is  true,  nothing  like  corruption  on  so 
wholesale  a  scale ;  but  to  try  the  question,  we  mast 
look  at  the  effect,  not  only  of  what  was  actually 
done,  but  of  what  might  be  done,  if  the  conn 
sanctioned  such  a  proceeding  as  this.  It  seems  to 
me,  then,  that  these  payments  do  fall  within  the 
Corrupt  Practices  Prevention  Act  1854. 

Judgment  for  petitionen. 

Attorney  for  petitioners,  Gilbert, 
Attorneys  for  respondent,  Wyatt  and  UotldnB,  for 
Gu^Rand  W«$thorpet  Bristol. 

May  4  and  7,  1870. 

Edwabds  V,  Thb  Lomdok  akd  North- Wbstisx 

Railway  Compamt. 

False  imprisonment — Company  —  Implied  authority  to 
one  servant  to  give  another  into  custody  oa  a  charge  oj 
felony. 

The  plamtijf  and  H,  were  both  railway  porters  in  tie 
service  of  the  defendants^  and  were  ooth  employed  at 
the  same  station.  One  day,  when  H.,  in  the  abseneeof 
the  principal  officers,  was  the  principal  servant  in 
charge  of  the  station,  H,,  suspecting  the  plaintiff  to  bt 
steaUng  the  goods  of  the  <kjmdants,  gave  him  intoau- 
tody  on  a  charge  ^f  felony.  The  charge  was  subse- 
quently dismissed.  H,  had  no  express  authority  from 
the  defendants  to  give  into  custody  persons  wkosi  ht 
suspected  to  be  robbing  them. 

Held,  that  H,  had  no  implied  authority  from  the  defn^ 
dants  to  give  the  plaintiff  into  custody,  and  that  the 
defendants  consequently  were  not  responsible  in  oa 
action  by  the  pbdntiff  for  false  imprisonment. 

This  was  an  action  for  false  imprisonment  The 
defendants  pleaded  not  guilty. 

At  the  trial  before  Hayes,  J.,  at  Liverpool,  it  ap- 
peared that  the  plaintiff  was  a  porter  in  the  emploj 
of  the  defendants.  A  man  named  Holmes  was  also 
a  porter  in  the  employ  of  the  defendants,  and  both 
the  plaintiff  and  Holmes  were  stationed  in  the  same 
yard,  at  the  company's  station  at  Liverpool  Holmes 
was  a  superior  servant  to  the  plaintiff,  but  he  wu 
not  the  principal  man  in  the  yard.  One  Saturday 
afternoon  the  plaintiff  had  a  cart  brought  round  to 
the  yard  where  he  and  Holmes  were  employed,  and 
proceeded  to  load  it  with  some  pieces  of  timber  that 
were  stacked  in  the  yard.  The  principal  officers  in 
the  yard  had  then  gone,  so  that  Holmes  was  the 
person  highest  in  authority  there.  He,  thinking 
that  the  plaintiff  was  stealing  the  property  of  the 
company,  questioned  him  as  to  what  he  was  doing, 
and,  not  thinking  his  explanation  satisfactory,  he 
gave  him  into  custody  on  the  charge  of  stealing  the 
property  of  the  company.  The  plaintiff  was  accord- 
ingly taken  into  custody.  On  the  Monday  the 
charge  was  gone  into  before  the  magistrate,  but  wu 
ultimately  dismissed  on  its  appearing  that  the  plain- 
tiff had  authority  to  take  the  wood. 

The  jury  found  a  verdict  for  the  plaintiff. 

AspinaUy  Q.C.,  obtained  a  rule  nisi  to  set  ssids 
this  verdict  and  enter  a  nonsuit  or  a  verdict  for  tbs 
defendants,  on  the  ground  that  there  was  no  evi- 
dence to  go  to  the  jury  of  the  defendants  hariug 
given  Holmes  any  express  authority  to  give  other 
servants  whom  he  suspected  of  robbing  the  compasj 
into  custody,  and  that  such  authority  was  not 
implied  by  law  from  the  position  occupied  by  him. 

Littler  showed  cause. 

Agnail,  Q.C.,  and  Edwards  in  support  of  themle. 

The  following  cases  were  cited  and  discussed  \n  the 
course  of  the  argument : — 

Pottl^on  V.  The  London  and  South-Westem  BmH- 
wQ/u  Compamju,  17  L.  T.  Rep.  N.  S.  11 ;  L  Bep. 
2  Q.  B.  i^ ;  86  L.  J.  2H  4  B. ; 
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Seumowr  t.  Greenwood,  6  H.  &  K.  959,  in  error ; 
fH.&N.355; 

lAmpus  Y.  The  London  Oeneral  Onvnibus  Com- 
pany, 1  H.  A  C.  526 ;  7  L.  T.  Eep.  N.  S.  641 ; 

Ooff  V.  The  Great  Northern  Railway  Conwcmy, 
3£.  &£.  672; 

Banffieke  v.  The  EngVUh  Jowt-Sioek  Bomk. 
16 L.  T.  Bep.  N.  S.  461 ;  L.  B6p.2Ex.25e; 

Moon  y.  Tovoers,  8  C.  B.  N.  S.  611 ; 

Broome  t.  The  Eastern  Counties  Boilioay  Com^ 
wvtiy,  6  Ex.  314 ; 

Q^  T.  The  Taff  Vcde  Bailwcvy  Com^cm/yt  2  E.  &  B. 
822. 

KBinHG,  J. — This  is  an  action  brought  against  the 
London  and  North- Western  Bailway  Company,  in 
consequence  of  one  of  their  serrants  having  given 
the  plaintifif  into  custody  on  a  charge  of  felony.    A 
Terdict  was  found  for  the  plaintiff,  but  leave  was 
reserved  to  the  defendants  to    move  to  set  that 
verdict  aside,  and  to  enter  a  nonsuit  or  verdict  for 
the  defendants,  on  the  ground  that  there  was  no 
evidence  to  go  to  the  jury  of  the  defendants  having 
given  this  servant  any  authority  to  give  a  person  in 
charge  for  felony,  or  of  their  having  ratified  his  act. 
It  appear^  that  Holmes  was  a  foreman  porter  in  the 
service  of  the  defendants,  and  though  he  was  not 
the  head  man  in  his  department,  yet  at  the  time 
when   these    events  happened  the  head  man  was 
sbsent,   and  Holmes   was    the  highest  person  in 
authority  on   the  premises.    Under  these  circum- 
stances, thinking  that  the  plaintiff  was  stealing  the 
property  of  the  company,  he  gave  him  in  charge 
for  felony.    It  subsequently  appeared    that  there 
was  no  ground  for  the  charge,  and  the  plaintiff  has 
since  brought  this  action    against  the   company. 
Now,  there  is  no  evidence  at  aU  of  anything  like 
express  authority  from  the  company  to  give  persons 
in  charge  for  felony  ;  but  it  is  contended  that  such 
aathority  results  from  the   position  occupied  by 
Holmes  at  the  time  at  the  defendants'  station.    This 
raises  the  question,  whether  a  servant  like  Holmes 
has  any  implied  authority  from  his  employers  to 
give  suspected  persons  in  charge  for  felony.     I 
think  there  is  no  such  implied  authority.    No  case 
has  been  cited  in  which  such  authority  has  been 
assumed  to  exist.    In  the  cases  referred  to,  railway 
companies  have  been  held  liable  to  actions  for  false 
imprisonment,  from  the  fact  of  their  having  pub- 
lished bye-laws  for  the  protection  of  their  traffic, 
and  the  Act  of  Parliament  from  which  these  bye- 
laws  derive  their  validity,  having  given  the  com- 
panies   power  to  arrest    by  their    servants,  their 
servants  have  been  held  to  have  implied  authority 
from  them  to  enforce  the  bye-laws  by  arresting 
persons   who  offend  against    them.    This   is    the 
furthest  extent  to  which,  in  any  case  cited,  com- 
panies   have   been   held    to    give   their    servants 
authority  to  arrest.    But  it  would  be  carrying  the 
matter  much  further,  if  we  assented  to  the  argu- 
ment of  Mr.  Littler.    It  is  not  to  be  supposed  that 
the  act  of  Holmes  had  any  relation  to  the  ordinary 
business  of  the  company,  and  when  it  is  said  that  the 
act  was  for  the  benefit  of  the  company,  it  was  so 
only  in  the  sense  in  which  it  is  for  the  benefit  of 
all  right  minded  persons  that  thieves  should  be 
apprehended  and   punished.     There  is  a  general 
duty  cast  on  every  man  to  vindicate  the  law  when 
broken  in  his  presence ;  but  there  was  not  that  sort 
of  duty  cast  on  Holmes  in  this  case,  that  would 
make  the  defendants  responsible  for  his  acts.    The 
plaintiff,  in  order  to  succeed,  is  bound  to  show  that 
Holmes  gave  him  into  custody  in  pursuance  of  an 
authority,  express  or  implied,  given  to  him  by  the 
defendants  to  do  so ;  and  I  cannot  see  that  he  has 
given  any  evidence  of  such  authority.    But  then  it 
is  said,  that,  even  if  there  is  no  evidence  of  Holmes 
having  had  such  authority,  the  company  adopted 
and  ratified  his  acts.    But  the  court  intimated  in 
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the  course  of  the  argument  that  there  was  no 
evidence  here  of  such  ratification.  In  order  to 
ratify  an  act,  there  must  be  both  knowledge  of  the 
act  done,  and  the  intention  to  ratify  it.  Here  there 
is  no  evidence  of  either  such  knowledge  or  such 
intention.  On  these  grounds  I  think  that  this  rule 
must  be  made  absolute. 

M.  Smith,  J. — I  am  of  the  satne  opinion.    I  think 
there  is  no  evidence  of  facts  from  which  authority 
to  apprehend  the  plaintiff  can  be  mferred,  except  the 
bare  fact  that  the  person  who  authorised  his  appre- 
hension was  at  the  time  the  defendants'  foreman  in 
the  yard,  from  which  the  plaintiff  was  supposed  to  be 
taking  away  this  timber.    I  do  not  think  that  any 
authority   to  do  such  an  act  can  be  presumed  to 
have  been  conferred  by  the  company  upon  one  of 
their  foreman  porters  in  such  a  case  as  this.    No 
doubt  if,  in  furtherance  of  the  particular  business  of 
the  company,  it  becomes  necessary  to  arrest  any  one, 
the  case  may  be  different,  as,  for  example,  in  case 
any  one  violates  the  bye-laws  of  the  company,  it 
must  be  presumed  that  the   company  has  given 
authority  to  its  servants  to  enforce  those  bjre-lawa 
by  arresting  those  who  break  them.    The  bye-laws 
are  circulated  by  the  company,  they  are  known  to 
the  public,  and  it  is  intended  to  enforce  them  in  the 
only  possible  way,  viz.,  by  means  of  the  servants  on 
the  spot.    But  this  occurrence  was  altogether  un- 
connected with  either  the  traffic  or  the  ordinary 
business  of  the  company.    It  cannot  possibly  be 
presumed  that  the  company  have  given  authority  to 
their  servants  generally  to  apprehend  persons  whom 
they  think  to   be  committing  a  felony.    Such  a 
matter  is  outside  their  business,  and  a  servant  may, 
like  any  other  subject,  act  on  such  an  occasion  on 
his  own  behalf.    I  am  not  prepared  to  say  that,  in 
the  case  of  companies  (who  must  necessarily  act 
through  others)  there  may  not  be  certain  officers 
who  may  from  their  position  be  presumed  to  have 
authority    from    their    employers   to   apprehend 
persons  whom    they  believe  to  be  committing  a 
felony,  as  in  the  case  of  police -constables  appointed 
by  a  company  to  watch  a  station.    I  do  not  wish  to 
be  understood  as  expressing  any  opinion  on  the 
point ;  I  merely  state  my  impression.    So  a  super- 
intendent may  be  taken  to  have  such  authority. 
But  I  confine  my  judgment  to  remarking  on  Uie 
absence  of  any  evidence  of  such  authority  in  this 
case.    The  position  of  this  servant  in  the  company's 
yard  at  that  time  was  not  such  as  would  raise  the 
presumption  of  his  having  such  authority,  and  I 
cannot  see  any  evidence  to  show  that  the  company 
ratified  his  acts. 

Brett,  J. — I  am  of  the  same  opinion.  There  was 
no  evidence  of  any  express  authority  having  been 
given  to  this  servant  to  make  the  arrest,  and  there 
is  no  evidence  of  ratification.  The  case  is  put  then 
on  a  supposed  implied  authority  arising  from  the 
course  of  business.  I  assume,  for  the  purposes  of  the 
case,  that  Holmes  was  the  person  in  charge  of  the 
yard.  But  it  seems  to  me  that  to  give  a  man  in  charge 
for  felony  was  not  within  the  ordinary  scope  of  his 
duties,  and  that  in  so  doing  he  was  not  acting  for 
the  benefit  or  on  behalf  of  the  company,  or  in  the 
course  of  his  employment.  What  was  done  here 
was  not  done  in  such  a  way  as  that,  if  it  had  been 
rightly  done,  it  could  be  said  to  have  been  done  by 
the  direction  of  the  company.  In  cases  where  a 
compaoy  has  an  Act  of  Parliament,  under  which 
bye-laws  have  been  framed,  the  servants  of  the 
company  have  authority  to  put  those  laws  in  force. 
That  is  the  way  in  which  a  company  authorises  its 
business  to  be  carried  on.  So,  if  a  company  has  a 
private  watchman  to  guard  its  property,  and  give 
persons  stealing  it  into  custody,  if  the  watchmao 
give  an  innocent  person  in  charge  without  any  rea- 
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eonable  or  probable  cause,  it  seems  to  me  that  the 
company  may  be  Liable  for  his  acts.  Bat  here  there 
is  no  evidence  that  this  man  had  authority  to  pro- 
tect the  goods  of  the  defendants  by  giving  persons 
into  custody.  I  therefore  think  that  this  rule  must 
be  made  ateolute. 

RuUahBobtU. 

Attorney  for  plaintiff,  R.  W,  BoherU, 
Attorney  for  defendants,  Blenkinsop. 

ABCHE8  C0T7BT. 

Baported  by  D0UO1.1S  KijroCTOKD,  Baq.,  B«iTiit«r4it*LAW. 

June  16,  17,  18  ;  and  July  28. 

(Before  the  Right  Hon.  Sir  Robbbt  J.  Phillimorb, 

Dean  of  Arches.) 

Shbppard  r.  Bbhrstt. 

Heresy — Holy  Cmnmunion — Real  Pretence  —  Sacrifice 
— Adoration  of  Christ  present  in  the  elements. 

In  proceedings  against  the  defendant  for  heresy  in  having 
published  certain  doctrines  with  respect  to  the  Holy 
Communion : 

Held,  Jirsty  that  to  describe  the  mode  of  presence  in  the 
sacrament  as  objective,  real,  actual,  and  spiritual  is 
not  heresy  : 

Secondly,  that  it  is  lawful  Jor  a  clergyman  to  speak  of  a 
eucharutic  "  sacri^e^**  a  **  sacnfice  ojfered  by  the 
priest,^*  and  the  "  sacrificial  character"  of  the  Holy 
Communion  : 

Thirdly,  that  it  is  heresy  to  teach  the  adoration  of  '*  the 

consecrated  elements,  believing  Christ  to  be  in  them ;" 

but  it  is  not  heresy  to  teach  the  adoration  of  **  Christ 

present  in  the  elements  under  the  form  of  bread  and 

If 
wtne. 

This  was  a  criminal  suit  against  the  defendant  for 
heresy. 

The  nature  of  the  charges  and  the  effect  of  the 
previous  proceedings  in  the  suit  are  stated  in  the 
judgment  (^posi),  and  appear  in  the  reports  of  the 
suit  at  earlier  stages.  { See  ante  vol.  v.  p.  620 ;  also 
pp.  26  and  620  of  present  vol.) 

A,  J,  Stephens,  Q.  C,  Dristram,  Archibald,  and 
Shaw  for  the  promoter. 

The  defendant  did  not  appear. 

Witnesses  were  examined  and  counsel  addressed 
the  court  on  June  16,  17,  and  18. 

Cur.  adv,  vult, 

July  28. — Sir  R.  Phillimorb. — This  is  a  criminal 
suit  in  which  the  ofDce  of  the  judge  is  promoted  in 
this  court  by  virtue  of  letters  of  request  from  the 
late  Bishop  of  Bath  and  Wells.  The  promoter  of 
the  office  is  Mr.  Sheppard,  a  parishioner  of  Frome 
Selwood ;  the  defendant  is  the  Rev.  William  James 
Early  Bennett,  vicar  of  that  parish.  The  defendant 
has  not  appeared,  and  the  proceedings  are  therefore 
carried  on  in  pcmam.  The  admission  of  the  articles 
was  moved  before  me  on  the  26th  Oct.  1869 ;  and 
on  the  dOth  of  that  month  I  directed  the  articles 
'*  to  be  reformed,  by  omitting  all  such  parts  thereof 
as  charge  the  respondent  with  contravening  the 
29th  Article  of  Religion,  entitled  *  Of  the  Wicked 
which  eat  not  the  Body  of  Christ  in  the  use  of  the 
Lord's  Supper.' "  From  this  an  appeal  was  prose- 
cuted, by  permission  of  the  court,  to  the  Judicial 
Committee  of  the  Privy  Council,  who  on  the  26th 
March  1870  affirmed  the  judgment  of  this  court 
(23  L.  T.  Rep.  N.  S.  145)  ;  and  on  the  8th  April  the 
cause  was  by  Order  in  Council  duly  remitted  to 
me.  No  further  steps,  however,  were  taken  in  the 
prosecution  of  the  suit  until  the  3rd  June ;  nor  was 
the  remission  filed  until  shortly  before  that  time, 


after  I  had  thought  it  my  duty  to  cxll  attention  in 
open  court  to  the  delay,  it  being  the  established 
practice  of  the  court  to  dismiss  a  suit  when  not 
conducted  with  all  reasonable  expedition.    I  have 
been  informed  that  the  delay  was  occasioned  by  an 
unsucoeasful  application  to  the  present  Bishop  of 
Bath  and  Welia  for  further  letters  of  request,  in 
order  to  warrant  a  fresh  charge  against  the  defen- 
^nt.    I  am  of  opinion,  however,  that  the  inatm- 
ment  of  remission  ought  to  have  been  filed  imme- 
diately on  ezeention;  and  for  the  future  I  shall 
expect  that  this  course  be  taken.    The  defendant  it 
charged  with  the  maintenance  and  promulgation  of 
certain  heresies  alleged  to  be  contained  in  an  easaj, 
entitled  '*  Some  Results  of  the  Tractarian  Movement 
•f  1833,"  conUined  in  a  book  entitled  '*  The  Cbucfa 
and  the  World ;"  and  also  in  the  seoood  and  third 
editions  of  a  pamphlet,  entitled  ^  A  plea  for  Tole- 
ration in  the  Church  of  England,  in  a  Letter  to  the 
Rer.   E.   B.    Pusey,  D.D.,    Re  ius   Frofesaor  of 
Hebrew  and  Canon  of  Christ  Church,  Oxford."  The 
formal   eyidence   respecting  the    positioo  of  Mr. 
Bennett  as  a  beneficed  clerk  in  holy  wders,  and 
that  which  was  requisite  to  establish  the  authorship 
and  publication  of  the  works  in  qnestioD,  has  been 
duly  given  in    this  court.    The  criminal  articles 
charge   the    defendant    with  haring  promulgated 
certain  doctrines  respecting  the  Hc^y  Communion 
which   may  be  classed  under  the  following  cate- 
gories : — ^First,  opinions  with  respect  to  the  presence 
of  our  Lord  in  the  Blessed  Sacrament.    Second, 
opinions  with  respect  to  a  sacrifice  said  to  be  offered 
in  the  administration  of  that  sacrament.    Third, 
opinions  with  respect  of  the  adoration  of  the  con- 
secrated elements  and  of  our  Lord  in  that  sacra- 
ment.   It  is  alleged  in  the  criminal  articles  that 
Mr.  Bennett  has  promulgated  opinions  upon  all  these 
subjects  which  are  heretical,  and  which  contravene 
the  formularies  of  our  church.    In    two  fomner 
judgments  (Martin  v.  Mackonochie,  19   L.   T.  Bep. 
N.  S.  607 ;  L.  Rep.  2  Priv.  Co.  390;  E/vkinstone  v. 
Purchas,  L.  Rep.3  A.  &  E.  66;   23  L.  T.  Rep.  N.  &) 
I  have  stated  that,  in  order  fully  to  understand  and 
duly  to  construe  these  formularies,  one  fundamental 
truth  must  be  borne  in  mind,  namely,  that  the  en<l 
and  object  of  our  Church  waa  ao  to  reform  her  doc- 
trine and  ritual    as  to  bring  them  into    general 
harmony  with  those  of  the  Primitire  Catholic  Un- 
divided Church.    This  truth  is  indeed  elementair 
to  all  who  have  studied  the  ecclesiastical  history  of 
England,  and  examined  the  legal  foundations  upon 
which  the  Church  was  established  in  these  realmi; 
nevertheless,  it  is  a  truth  to  which  in  former  liti- 
gation perhaps  I  may   be  permitted   to  say  doe 
prominence  has.  scarcely  been  given,  or  which  has 
been  occasionally  lost  sight  of  in  the  multiplicity 
of  facts  and  details  which  surround   the  gradoal 
progress   of    that     epoch     which    is     somewhat 
vaguely  called  the   Rieformation  in   this  kingdom. 
It  was,  perhaps,  never  more  clearly  stated  than  io 
the  quaint  but  vigorous  language  of  the  rery  leaned 
Donne,  when  preaching  on  the  observance  of  Trinity 
Sunday,  he  said,  "  which  day,  our  Church,  accord- 
ing to  that  peaceful  wisdom,  wherewithal  the  God 
of  peace,  of  unity,  and  concord,  had  inspired  ber« 
did  in  the  Reformation  retain  and  continue,  out  cf 
her  general  religious  tenderness,  and  holy  loathnesi 
to  innovate  anything  in  those  matters  which  might 
be  safely,  and  without  superstition,  contins^i  sod 
entertained.    For  our  Church,  in  the  Reforiaation, 
proposed  not  that  for  her  end,  how  ahe  might  go 
from  Rome,  but  how  she  might  come  to  the  truth ; 
nor  to  cast  away  all  such  things  as  Rome  had 
depraved,  but  to  purge  away  those  depravationi, 
and  conserve  the  things  themselves,  so  restored  to 
their  first  good  use :"  (Works,  vol.  2,  p.  248.)  I  have 
again  drawn  attention  to  this  legal  and  historical 
fact,  because  on  no  subject  perhaps  has  it  a  mote 
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important  bearing  than  on  the  subject  of  the  due 
coostraction  of  those  parts  of  our  formularies  which 
relate  to  the  Holx  Sacraments. 

HUtoricai  Notice  oj  the  Formularies, 
[His  Lordship  here  traced  the  history  of  our  formu- 
laries, and  observed  the  great  influence  of  Granmer 
on  their  compilation.     The  subject  of  the  Holy 
£iicharist  had  presented  the  greatest  difllculty  to 
the  compilers.    Granmer's  opinion  on  this  subject 
inclined  to  that  of  Lather,  but  his  erudition  was 
chiefly,  if  not  entirely,  derived  from  Ridley.    The 
sonioe  from  which  Ridley  dcoriyed  his  opinion  was 
therefore  matter  of  great  moment,  to  be  hereinafter 
considered.    Reference  was  made  to  the  following 
authorities:    Hardwick's  History  of   the  Articles, 
pp.  27,  28,  54,  59,  69 ;  Jenkyns  s  Granmer ;  Arch- 
bishop Laurence,  Bampt.  Lect.  1,  16,  17 ;  Hook*s 
Lives  of  the  Archbishops  of  Canterbury,  vol.  2,  N.S., 
p.  365.]    To  thia  brief  historical  and  legal  sketch  of 
the  formularies  of  our  Church  in  their  relation  to 
her  doctrine  of  the  Holy  Eucharist,  I  will  add  a  few 
words  as  to  the  position  which  this  doctrine  occu- 
pied before  and  during  the  time  when  these  various 
formularies  were  put  forth.    For  more  than  800 
years  **  no  curious  and  intricate  speculations,"  to 
use  Hooker's  weighty  language,  hindered  or  abated 
the  faith  of  Christendom  in  the  words  of  the  Divine 
Founder  of  this   holy  sacrament.     The  command 
"Take  eat,  this  is  my  body;  drink  ye  all  of  this, 
this  is  my  blood,"  was  obeyed  with  holy  reverence, 
present   joy,  and  uninquiring  faith.     The  whole 
undivided  Church  believed  in  the  great  mystery 
of  a   presence    of   our   Lord   in    the    Eucharist. 
The  language  of  the  fathers  on  this  subject  indeed 
was  often  ardent,  mystical,  and  rhetorical,  adapted 
to  persuade  and  to  induce  practice  rather  than  to 
convince   by  accurate  reasoning   or  strict  logic; 
and   in    their   writings   both  the  supporters  of  a 
carnal  presence  in    the  elements   and  of  the  doc- 
trine of  no  presence  have  sought  in   later  times 
for  a  confirmation  of  their  respective  tenets.    But 
these  writings,  it  must  be  remembered,  were  the 
works  of  men  who  wrote  without  the  necessity  for 
accurate  precision  of  language,  which  an  existing 
controversy  on  the  subject  written  abomt  imposes  on 
the  writer,  for  no  controversy  then  existed  as  to 
the   mode   in    which  Christ  was  present  in  this 
sacrament,  though  it  may  be  observed  in  passing 
that  distinct  statements  of  a  spiritual  presence  in 
the   elements  are  to  be  found  in   these  writings. 
[His  Lordship  then  referred  to  the  treatise  of  Fas- 
chasius  Radbert,  in  which  the  doctrine  that  after 
consecration  the    rery  body  and  blood  of   Christ 
were   physically    substituted  for    the    bread    and 
wine,  which,  however,   still  appeared   to  remain. 
That   treatise    was    answered,  at    the  request  of 
Charles  the  Bald,  by  Ratramn  (sometimes  wrongly 
called  Bertram!  abi)ot  of  Amiens,  who  maintained 
that  the  true  doctrine  was  that  of  a  real  spiritual 
presence  under  the  covering  or  veil  of  the  elements. 
The  work  of  Ratramn  excited  much  attention  in 
England,  and  it  was  from  that  work  that  Ridley 
derived  those  opinions  upon  the  presence  which  he 
ever   afterwards    maintained,    and    which    he  en- 
deavoured   successfully  to    instil  into  Granmer.] 
Upon  the  whole  it  will  appear,  I  think,  from  an 
examination  of  the  formularies,  and  from  the  lan- 
guage of  the  authorities  which  I  am  bound  to  cite, 
that  they  were  intended  to  set  forth,  and  do  set  forth, 
the  doctrine  of  a  real  spiritual  presence  in  the  Holy 
Eucharist.    It  may  be  said  with  truth  that  on  some 
formularies  this  doctrine  is  more  doubtfully  or  more 
faintly  impressed  than  on  others;  but  the  result 
which  I  luve  stated  is  not  only  the  legal  infer- 
ence from  the  construction  of  all  the  formularies, 
but  also  especially  from  those  which  are  in  their 
nature  the  most  important  and,  as  a  matter  of 
histoiy,  latest  io  date.    Though,  indeed,  that  there 


is  a  change  in  the  holy  elements  after  consecration, 
and  that  they  then  contain  in  a  divine  ine£fable  way 
the  body  and  blood  of  Christ,  seem  necessary  in- 
ferences from  the  language  of  the  Communion 
Service  alone. '  When  I  come  to  examine  the  ppeciflc 
charges  against  the  defendant,  it  will  be  my  duty  to 
consider  whether  the  Church  has  defined  in  any 
way  the  mode  of  this  presence,  and,  if  so,  whether 
she  has  defined  it  by  an  affirmative  dogma,  or 
whether  she  has  contented  herself  with  a  declaration 
against  particular  modes,  and,  with  the  excep- 
tion of  those  so  declared  against,  left  an  entire 
liberty  to  her  children  upon  this  subject. 

Prindpke  of  Judicial  Construction  applicable  to  Cases 

like  ths  present. 
The  general  position  that  the  formularies  of  the 
Church  do  allow  within  certain  limits  a  liberty  of 
prrvate  opinion  has  been  laid  down  by  the  Ecclesi- 
asticid  Courts  and  by  the  Judicial  Committee  of  the 
Privy  Council.  And  I  think  it  will  be  convenient 
to  cite  in  this  place  the  exact  language  which  in 
various  cases  has  been  applied  by  these  tribunals 
to  this  subject.  In  the  first  reported  case,  that  of 
H.  M,  Procurator  Getteral  T.  Stone,  1  Consist.  428,  Lord 
Stowell,  sitting  in  the  Consistory  of  London,  said  :— 

I  think  myself  bound  at  the  same  time  to  declare,  that  it 
is  not  the  daty  nor  inclination  of  this  oonrt  to  be  minute 
and  rigid  in  applying  proceedings  of  this  nature ;  and  that 
if  any  article  is  really  a  sul^gect  of  dubious  interpretation, 
it  would  be  highly  improper  that  this  court  should  fix  on 
one  meaning,  and  prosecute  all  those  who  hold  a  oontrdry 
opinion  regarding  its  interpretation.  It  is  a  verv  different 
thing  where  the  authority  of  the  Articles  is  totally  eluded, 
and  the  party  deliberately  declares  the  intention  of  teach- 
ing doctrines  contrary  to  them. 

And  in  the  case  of  Mr.  Gorham  (^Gorham  v.  Bishop 
ofExeter,  Moore^s  Spec.  Rep.  471)  the  Judicial  Com- 
mittee of  the  Privy  Council  said : — 

There  are  other  points  of  doctrine  respecting  the  sacra- 
ment of  baptism  which  we  are  of  opinion  are,  by  the  rubrics 
and  formolaries  (as  well  as  the  Articles),  capable  of  being 
honestly  understood  in  different  senses ;  and  oonsequently 
we  think  that,  as  to  them,  the  points  which  were  left  un- 
determined by  the  Articles  are  not  decided  1^  the  rubrics 
and  formularies,  and  that  upon  these  points  all  ministers 
of  the  Church,  haying  duly  nukde  the  subscriptions  required 
by  law  fand  taking  Holy  Scripture  for  their  guide),  are  at 
liberty  honestly  to  exercise  their  private  judgment  without 
offence  or  itensure.  Upright  and  conscientious  men  cannot 
in  all  respects  agree  upon  subjects  so  difficult ;  and  it  must 
be  carefully  borne  in  mind  that  the  question,  and  the  only 
question  for  us  to  decide,  is  whether  Mr.  Qorham's  doctrine 
is  contrary  or  repugnant  to  the  doctrine  of  the  Church  of 
England  as  by  law  established.  Mr.  Qorham's  doctrine  may 
be  contrary  to  the  opinions  entertained  by  many  learned 
and  pious  persons,  contrary  to  the  opinion  which  such  per- 
sons naTo,  by  their  own  particular  studies,  deduced  from 
Holy  Scripture,  contrary  to  the  opinion  which  th«r  have 
deduced  trom  the  usages  and  doctrines  of  the  primitivB 
Church,  or  oontiaiy  to  the  opinion  which  they  have  deduced 
from  uncertain  and  ambiguous  expressions  in  the  formu- 
laries ;  still,  if  the  doctrine  of  Mr.  Gorham  is  not  contrary 
or  repugnant  to  the  doctrine  of  the  Church  of  England  as 
by  law  established,  it  cannot  afford  a  legal  ground  for  re- 
fusing him  Institution  to  the  living  to  which  he  has  been  law- 
fully 'resented.  In  the  examination  of  this  case,  we  have 
not  relied  upon  the  doctrinal  opinions  of  any  of  the 
eminent  writers,  by  whose  piety,  learning  and  ability 
the  Church  of  England  has  been  distinguished;  but 
it  appears  that  opinions,  which  we  cannot  in  any 
important  particular  distinguish  from  those  entertained 
by  Mr.  Qorham,  have  l^n  proiK>uuded  and  main- 
tained, without  censure  or  reproach,  by  many  eminent 
and  illustriousi  prelates  and  divines  who  have  adorned  the 
Church  from  tba  time  when  the  Articles  were  first  estab- 
Ushed.  We  do  not  affirm  that  the  doctrines  and  opinions  of 
Jewel,  Hooker,  Usher,  Jeremy  "Aiylor,  Whitgift,  Pearson, 
Carlton,  Frideaux,  and  many  others,  can  be  received  as 
evidence  of  the  doctrine  of  the  Church  of  England,  but 
their  conduct,  unblamedand  nnquoBtionedas  it  was,  proves, 
at  least,  the  liberty  which  has  been  allowed  of  maintaining 
such  doctrine.  We  express  no  opinion  on  the  theol<^cal 
aoonraey  of  these  opinions  or  any  of  them.  The  writers 
whom  we  have  cdted  are  not  always  consistent  with  them- 
selves, nor  are  the  reasons  upon  which  they  found  their 
positions  always  valid;  and  other  writers  of  great  eminence, 
and  worthy  of  great  respect,  have  expressed  very  different 
opinions.  But  the  mere  fact  that  such  opinions  have  been 
propounded  and  maintained  by  persons  so  eminent,  and  so 
much  respected,  as  well  as  by  very  many  others,  appears  to 
us  sufficiently  to  prove  that  the  liberty  which  was  left  ly 
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resttHint  among  Tery  eminent  Eniflish  diTines  npon  this 
■ubject. 

And  again : 

We  ave  not  required,  or  at  liberty,  to  exprea*  anr  opinkm 
upon  the  mysteriona  queation  of  tiie  eternity  of  miai  pon- 
ianment,  farther  than  to  say  that  we  do  not  find  ia  the 
formnlariee,  to  which  this  Article  refer  a,  any  anch  diitinct 
declaration  of  our  Church  upon  the  subject,  aa  to  reqnire  us 
to  ooademn  aa  penal  the  ezpreaaion  of  hope  by  a  clerxymaa 
that  eren  the  ultimate  pardon  of  the  wicked,  who  are  eon- 
demned  in  the  day  of  judgment,  may  be  conaiatent  with  the 
will  of  Almighty  God. 

Special  charges. — 1.   Visible  Prtaence  of  Our  Lord  in 

the  Holy  Eucharitt 

The  charge  against  the  defendant  which  I  propose 
first  to  consider  is  contained  in  the  1 5th  and  1 6th 
articles,  and  is  founded  on  a  passage  in  the  second 
edition  of  his  work,  entitled  **  A  Plea  for  Tokra- 
tion,  &c."    In  that  work  he  speaks  **  of  the  ▼irible 
presence    of   oar  Lord  npon    the    altars   of   our 
churches.*'    I  have  read  these  words  with  mach 
surprise  and  sorrow.    If  a  private  clergyman  of  the 
Church  of  England,    holding    no    position    which 
renders  it  in  any  way  incumbentupon  him  to  publish 
his  opinions  to  the  world  at  allj  nevertheless  steps 
out  of  the  ordinary  course  of  his  parochial  duty  to 
discharge  the  office  of  a  public  writer  upon  the  most 
awful  mystery  of  our  holy  religion,  the  least  that 
our  Church  has  a  right  to  expect  from  him  is  the 
knowledge  and  erudition  of  a  theologian,  and  the 
use  of  the  most  careful  and   well-considered  lan- 
guage.   The  great  divines  of  our  Church,  feeling 
and  knowing  the  mode  of  Christ's  presence  to  be  a 
mystery  which  is  rather  to  be  adored  in  the  silence 
of  the  heart  than  made  the  subject  of  controversy, 
have,  as  it  were,  feared  to  tread  when  they  approached 
the  precincts  of  it ;  and,  being  well  versed  both  in 
history  and  theology,  knowing  therefore  how  mudi 
liasty,  ill  •chosen,  inadequate  and  presumptuous  ex- 
pressions upon  this  subject  have  contributed  to  the 
schisms  of    Christendom,  and   fearful  of  leading 
others  astray,  have  been  silent,  or,  if  it  were  neces- 
sary to  speak,  studiously  guarded  and  reverentlj 
careful  in  their  language :  (See  Hooker*s  Eccl.  Pol., 
vol.  2,  pp.  3,  12,  edit.  1825.)    Of  the  impropriety  of 
his  language  the  defendant  seems  to  have  be^n  miide 
aware,   but  unfortunately  not  until  he  had  com- 
mitted the  very  rash  act  of  publishing  it  to  the 
world.    I  have  no  hesitation  in  pronouncing  that 
the  expression  **  visible  presence  of  our  Lord  upon 
the  altars  of  our  churches  "  is  in  its  plain  meaning 
at  variance  with  all  the  formularies  of  our  Church 
upon  the  subject,  at  variance  with  the  language  of 
the  service  of  the  Holy  Communion,  of  the  28th 
Article,  and  of  the  Catechism.    The  doctrine  which 
it  expresses,  to  use  the  language  of  our  Articles, 
•*  overthroweth  the  nature  of  a  sacrament,"  CTen 
more  than    transubstantiation.    I    may  add  also, 
that  whatever  figurative  language  may  be  found  in 
the  sermons  of  Eastern  fathers  before  controTcny 
arose  on  this  subject,  I  have  not  been  able  to  find 
that  such  a  doctrine  has  ever  been  maintained  in 
the  dogmatic  teaching  of  our  own  or  of  any  other 
branch  of  the  Church.    I  will  consider  presently  the 
legal  effect  of  the  substitution  in  a  later  edition  of 
other  language  than  that  which  I  have  here  con- 
demned. 

2.  Other  Modes  of  the  Presence  in  the  Holy  EueharuL 

I  have  now  to  consider  the  charges  which  relate  to 
the  modes  of  the  presence  in  the  Eucharist,  other 
tiian  that  which  I  have  condemned,  and  which  form 
the  subject  of  the  8th,  9th,  10th,  Uth,  Uth,  17ch, 
21st,  22nd,  2drd,  and  24th  articles.  I  find  them 
to  be  subtantially  as  follows :  That  in  the  Sacra- 
ment of  the  Lord's  Supper  there  is  an  actual  pre- 
sence of  the  body  and  blood  of  our  Lord  in  the  oon- 
secrated  bread  and  wine;  that  there  is  an  actnal 
presence  of  the  true  body  and  blood  of  oar  Lord  in 


the  Articlea  and  formnlaiiea  has  been  actually  enjoyed  and 
exercised  by  the  membera  and  miniaters  of  the  Church  of 
England. 

And  in  the  case  of  Burder  v.  Heath,  1 5  Moo.  P.  C.  I ; 
6  L.  T.  Hep.  N.  S.  562,  Dr.  Lushington,  who  had 
been  one  of  the  Lords  of  the  Privy  Council  in  the 
Gorham  case,  sitting  as  judge  of  the  Court  of 
ArcheS)  observed : 

And  I  apprehend  that  the  coarse  to  be  followed  ia,  first, 
to  endeaTour  to  ascertain  the  plain  grammatical  aenae  of  the 
Article  of  Religion  said  to  oe  oontraTened,  and  if  that 
Article  admit  of  several  meanings,  without  any  violation  of 
the  ordinary  rulea  of  construction  or  the  plain  grammatical 
sense,  then  I  conceive  that  the  court  ought  to  hold  that 
aoy  such  opinion  might  be  lawfully  avowed  and  maintained. 
If,  indeed,  any  controveray  srise  whether  any  given  meaninfr 
ia  within  the  plain  grammatical  construction,  the  court 
moat  form  the  best  judgment  it  can,  with  this  asaistance,  aa 
I  have  already  said,  that  if  the  doctrine  in  queation  has  been 
held  without  offence  by  eminent  divines  of  the  Church,  then, 
though  perhaps  difficult  to  be  reconciled  with  the  plain 
meaning  of  toe  Artidea  of  Religion,  atill  a  judge  in  my 
poaition  ought  not  to  impute  blame  to  those  who  hold  it. 
That  which  has  been  allowed  or  tolerated  in  the  Church 
ought  not  to  be  queationed  by  thia  court. 

And  again  the  same  learned  judge  says : 

Before  concluding,  I  think  it  right  to  explain  whv  I  do  not 
advert  to  the  nmny  authorities  which  the  zeal  and  learning 
of  oounael  have  produced.  My  reason  is  this,  that,  in  ray 
judgment,  not  one  of  these  authoritie.-*  does  th<it  which  wai* 
required  in  this  caae,  namely,  show  that  some  divine  of 
eminence  haa  held,  without  reproach  from  eccloHiiistiu.il 
authority,  doctrines  in  substance  the  same  as  those  Mr. 
Heath  has  promulgat-ed ;  whatever  opinions  may  have  been 
held  in  the  vaat  field  of  polemical  divinity,  I  find  none 
which  aupoort  Mr.  Heath  or  justify  him.  In  the  Gorham 
caae  the  Judicial  Committee  had  the  advantage  of  being 
able  to  quote,  in  support  of  their  judgment,  and  in  justifl- 
cation  of  Mr.  Gorham,  passages  from  tne  writings  of  divines 
of  the  highest  authority. 

And  again : 

No  explanation  has  been  offered  which  in  any  way  shows 
that  Mr.  Heath'a  opiniona  can  be  reconciled  with  the 
AHJolea,  nor  haa  any  emineot  divine  been  shown  to  have 
shared  his  views.  Mr.  Heath  therefore  must  be  condemned 
by  tbe  Articles  imposed  by  law,  and  which  the  law  alone 
can  change. 

In  the  recent  cases,  commonly  called  the  cases  of 
Essays  and  Reviews :  (  Williams  v.  Bishop  of  Salisbury  \ 
and  Wilson  v.  Fendall,  2  Moo.  P.  C,  N.  S.,  375 ; 
9  L.  T.  Rep.  N.  S.  787),  Lord  Westbury,  delivering 
the  judgment  of  the  Priv)^  Council,  said : 

Our  province  is,  on  the  one  hand,  to  ascertain  the  true 
oonatruotion  of  those  Articles  of  Religion  and  furmnlnries 
referred  to  in  each  charge,  according  to  the  legal  rules  f c>r 
the  interpretation  of  statutes  and  written  inatruments  ;  and, 
on  the  other  hand,  to  ascertain  tbe  plain  grammatical  mean- 
ing of  the  pasaages  which  are  charged  as  being  contrary  to 
or  inoousistent  with  the  doctrine  of  the  Church,  ascertained 
in  the  manner  we  have  described.  It  ia  obvious  that  there 
may  be  matters  of  docttine  on  which  the  Church  has  not 
given  any  definite  rule  or  standiird  of  faith  or  opinion; 
there  may  be  matters  of  religious  belief  on  which  the  recjui- 
Rition  of  the  Church  may  be  less  than  Scripture  mav  seem 
to  warrant;  there  m^  be  very  many  matters  of  religious 
speculation  and  inquiry  on  which  the  Church  may  have 
refrained  from  pronouncing  any  opinion  at  all.  On  mattcrv-t 
on  which  the  Church  has  prescribed  no  rule,  there  is  so  far 
freedom  of  opinion  that  they  may  be  discu»ised  without 
penal  consequences.  Nor  in  a  proceeding  like  the  present 
are  we  at  liberty  to  ascribe  to  the  Church  any  rule  or  teach- 
ing which  we  do  not  find  expressly  and  distinctly  stated,  or 
which  ia  not  plainly  involved  in  or  to  be  collected  from 
that  which  is  written. 

And  again  his  Lordship  has  said : 

There  remain  the  Commonion  Service  and  the  Athanasian 
Creed.  The  material  paasage  in  the  Communion  Service  is 
in  these  worda :  "  O  terrible  voice  of  the  most  just  judg- 
ment which  shall  be  pronounced  upon  them,  when  it  shall 
be  said  unto  them,  Qo,  ye  cursed,  into  the  fire  everlasting 
which  ia  prepared  for  the  Devil  and  his  angels.V  lu  like 
manner  the  Athanaaian  Creed  declares  that  they  that 
have  done  evil  shall  go  into  everlfisting  fire.  Of  the  mean- 
ing of  these  words  "  everlasting  fire,"  no  interprettition  is 
given  in  the  formularies  which  are  referred  to  in  the  charge. 
Mr.  WilBon  haa  urged  in  his  defence  that  tbe  word  "  ever- 
lasting" in  the  English  translation  of  the  New  Testament, 
and  of  the  creed  of  Athanasius,  must  be  subjected  to 
the  same  limited  interpretation  which  some  learned  men 
have  given  to  the  ori^nal  words  which  are  translated  by  the 
English  word  *'  everlaating,"  and  he  haa  also  appealed  to 
the  liberty  of  opinion  which  has  always  existed  without 
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the  sacramental  bread   and  wine,  without  or  ex- 
ternal to  the  communicant,  by  virtue  of,  upon  and 
giter  the  consecration  of  the  same,  irrespectively  of 
the  faith  and  worthiness  of  the  communicant,  so  as 
to  be  received  by  all  communicants  irrespectively 
of  their  faith  and  worthiness ;  that   there  is  an 
actual  presence  of  the  true  body  and  blood  of  our 
Lord  in  the  consecrated  bread  and  wine,  without  or 
external  to  the  communicants  prior  to  and  separate 
from  the  act  of  reception  by  the  communicants ; 
that  in  the  Holy  Communion  the  natural  body  and 
blood  of  our  Saviour  Christ  are  not  only  in  heaven, 
but  here,  to  wit,  upon  or  before  the  altars  or  com- 
munion table  of  the  Church  in  the  consecrated  ele- 
ments ;  that  in  the  Holy  Communion  the  natural 
body  and  blood  of  our  Saviour  Christ  are  not  only  in 
heaven,  but  here,  to  wit  upon  or  before  the  altars  or 
communiontables  of  the  Church  under  theformorveil 
of  bread  and  wine ;  that  the  body  and  blood  of  our 
Lord  are  actually  and  objectively  present  upon  the 
altars  or  commanion  tables  of  the  Church  under  the 
form  or  veil  of,  and  in  the  sacramental  bread  and 
wine,  by  virtue  of,  upon,  and  after  the  consecration 
of  the  same,  irrespectively  of  the  faith  and  worthi- 
ness of  the  communicant,  so  as  to  be  received  by  all 
communicants    irrespectively  of    their   futh    and 
worthiness ;  that  the  body  and  blood  of  our  Lord 
are  actually  and  objectively  present  upon  the  altars 
(thereby  referring  to  the  communion  tables)  of  the 
Church  under  the  form  or  veil  of,  and  in  thf>  conse- 
crated bread  and  wine,  prior  to  and  separately  from 
the  act  of  nKseption  by  the  communicants.    The 
first  question    for   consideration    is,  whether  the 
passages  extracted  from  the  work  of  the  defendant 
do  contain  the  opinions  which  are  so  charged  against 
him.    After  an  attentive  perusal  of  the  passages 
extracted,  I  have  arrived  at  the  conclusion  that  they 
do  not  contain  the  opinions  relating  to  the  presence 
of  the  natural  body  and  blood  of  our  Saviour  which 
are  charged  in  the  11th,  17th,  and  24th  articles.  The 
passage  which  makes  the  nearest  approach  to  the  sup- 
port of  this  charge  is  I  think  in  the  5th  article,  where 
he  speaks  of  **  the  fact,  that  here  before  God's  altar  is 
something  far  higher,  far  more  awful,  more  myste- 
rious, than  au*rht  that  man  can  speak  of,  namely, 
the  presence  of  the  Son  of  God  in  human  flesh  sub- 
sisting.**   It  seems  to  me  that  the  author,  whose 
language  is  lamentably  loose  and  inaccurate,  did  not 
mean  by  these  words  any  more  than  the  presence  of 
the  incarnate  Son  of  God,  and  did  not  mean  to  ex- 
press any  opinion  as  to  the  presence  of  his  natural 
flesh  and  blood.    And  this  opinion  is  confirmed  by 
a  comparison  of  the  passage  cited  with  other  passages 
in  his  work,  such  as,  for  instance,  one  of  the  passages 
cited  in  the  articles    before  me,   "  a  living  real 
spiritucd  offering  of  Jesus  Christ  upon  the  altar," 
and  the  often  repeated  expression  that  the  presence 
of  which  he  speaks  is  one  under  the  veil  of  the 
elements  of  bread    and  wine,  and   various  other 
passages  which,  upon  the  whole,  lead  me  to  the  con- 
clusion that  he  did  not  contemplate  a  physical  or 
natural  presence  of  our  Lord.    I  therefore  consider 
the  criminal  articles  on  this  point,  11,  17,  and  24, 
not  to  be  proved.  With  respect  to  the  other  charges, 
of  which  I  have  given  the  summary,  and  which  are 
sUted  at  length  in  the  8th,  9th,  10th,  14th,  21st, 
22nd,  and  23rd  articles,  I  think  that  they  do  fairly 
represent  the  opinions  of  the  defendant  contained  in 
the  passages  set  out,  with  one  exception,  namely, 
the  words  "  irrespectively  of  the  faith  and  worthi- 
ness of  the  communicant,"  which  appear  to  point  to 
an  offence  against  the  29th  Article  of  Religion, 
which   was  charged  in    the  original  articles  and 
struck  out  by  the  court.    It  may,  however,  be  that 
these  words  are  merely  used  in  the  sense  of  "  prior 
to  and  separately  from  the  act  of  reception  by  the 
communicants  ;*'  and  if  so,  they  seem  to  me  to  fairly 
■ttoresent  the  opinion  of  the  defendant. 


Object  and  Intention  of  the  Formularies. 
I  have  now  to  consider  whether  these  opinions  con- 
travene the  formularies  of  the  Church,  as  contained 
in  the  passages  set  forth  in  the  28th'  article  of 
charge.  The  authority  upon  which  our  Church 
principally  relied  in  her  formularies  with  respect  to 
the  sacraments  was  that  of  St.  Augustine.  His 
authority  is  especially  referred  to  in  the  articles; 
portions  of  which  are  indeed  almost  translations 
from  his  works ;  and  Overall  made  the  definition  of 
St.  Augustine,  as  subsequently  moulded  by  the 
schoolmen,  the  basis  of  the  doctrine  on  the  Sacra- 
ment contained  in  our  Catechism  (De  Civ.  Dei  Bk. 
10,  c.  5).  The  '^  Sacramentum*"  is  sometimes  used 
as  the  "  sacrsB  rei  signum,"  although,  as  the  25th 
article  expressly  asserts,  a  "signum  efflcax,"  as 
distinguished  from  a  **  signum  merum,"  a  sign,  that 
is  to  say,  by  which, "  as  by  an  instrument"  (Art.  27), 
the  thing  signified  is  effected.  Sometimes  "  Sacra- 
mentum"  is  used  more  explicitly  for  the  entire 
"  ritus,"  in  its  internal  and  external  elements.  As 
a  rite  it  consists  of  three  parts,  the  outward  elements, 
which  are  the  signum,  the  res,  which  is  the  inward 
part  or  thing  signified,  that  is,  as  our  Catechism 
saith,  "  the  body  and  blood  which  are  verily  and  in- 
deed taken  and  received  by  the  faithful  in  the 
Lord's  Supper,"  and  the  "  virtus"  or  "  the  benefits 
whereof  we  are  partakers  thereby,"  that  is,  <*  the 
strengthening  and  refreshing  of  our  souls  with  the 
body  and  blood  of  Christ,  as  our  bodies  are  by  the 
bread  and  wine."  It  is  in  this  way  that  the  sacrament 
of  the  Lord's  Supper  is  spoken  of  in  our  Catechism. 
(See  Bishop  Hampden's  Scholastic  Philosophy,  sect. 
7,  p.  32.)  The  28th  Article, "  of  the  Lord's  Sapper" 
says,  "  The  Supper  of  the  Lord  is  not  only  a  sign 
of  the  love  that  Christians  ought  to  have  among 
themselves  one  to  another,  but  rather  a  sacrament 
of  our  redemption  by  Christ's  death  ;"  and  it  adds, 
that  to  the  worthy  partaker  the  bread  is  a  partaking 
of  the  body  of  Christ,  and  the  cup  a  partaking 
of  the  blood  of  Christ;  and  the  29th  Article 
says,  that  the  wicked,  *' though  they  do  car- 
nally and  visibly  press  with  their  teeth,  as 
St.  Augustine  saith,  the  sacrament  of  the  body 
and  blood  of  Christ,  yet  in  nowise  are  they 
partakers  of  Christ,  but  rather  to  their  condemna- 
tion do  eat  and  drink  the  sign  or  sacrament  of  so 
great  a  thing."  The  first  part  of  the  Homily  con- 
cerning the  sacrament  contains  the  following 
passage : — ^*  Neither  need  we  to  think  that  such 
exact  knowledge  is  required  of  every  man,  that  he 
be  able  to  discuss  all  high  points  m  the  doctrine 
thereof ;  but  thus  much  we  must  be  sure  to  hold, 
that  in  the  Supper  of  the  Lord  there  is  no  vain 
ceremony,  no  bare  sign,  no  untrue  figure  of  a  thing 
absent"  (Matt  xxvi.) ;  that  is,  we  ought  to  hold  aflSr- 
matively  that  it  is  the  true  figure  of  a  thing  present. 
The  doctrine  contained  in  these  formularies  excludes 
the  Zwinglian  account  of  the  sacraments.  On  this 
point  I  will  cite  the  Opinion  of  Dr.  Liddon,  Professor 
of  the  Exegesis  of  Holy  Scripture  in  the  University 
of  Oxford,  and  Canon  of  St.  Paul's.  [His  Lordship 
read  a  passage  from  Liddon's  Bampton  Lectures, 
1866,  Lect.  8,  p.  719.]  I  hold  it  to  have  been  the 
intention  of  the  formularies  to  exclude  the  Zwinglian 
doctrine  of  bare  commemoration  with  respect  to  the 
Lord's  Supper,  although  that  error  be  not  expressly 
mentioned.  The  next  error  is,  however,  by  name 
prohibited.  "  Transubstantiation,"  the  article  says, 
'*  (or  the  change  of  the  substance  of  bread  and  wine) 
in  the  Supper  of  the  Lord,  cannot  be  proved  by 
Holy  Writ ;  but  is  repugnant  to  the  plain  words  of 
Scripture,  overthroweth  the  nature  of  a  sacrament, 
and  hath  given  occasion  to  many  superstitions." 
(Art  28.)  This  is  the  only  mode  of  the  presence 
which  is  eo  nomine  proscribed  by  the  Articles.  And 
I  am  not  therefore  surprised  to  find  thai  in  his 
charge  of  the  year  1866  (pp.  96,  97,  98)  to  the  clergy 
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of  his  dioceae,  the  Bishop  of  St.  Davids,  in  contrast- 
ing our  Communion  Service  with  the  Roman  Missal, 
and  our  doctrine  of  the  Lord's  Supper  with  that  of 
Borne,  should  say : — 

And  here  I  cumot  refrain  from  puuring  for  a  moment  to 
remark,  that  there  is  perhaps  no  headctf  theoloffioal  eontro- 
yersy  in  which  our  Cnurch  stands  in  more  advantaeeons 
contrast  with  Rome,  or  in  which  we  have  more  reason  ^ank- 
folly  to  recognise  her  characteristic  moderation,  than  this. 
The  tenet  of  transnbstantiation,  decreed  as  an  srticle  of 
iaith,  oombinee  in  itself  the  two  extremes  of  irreyerent 
rationalism  and  presumptuous  dogmatism.  .  .  .  The  Church 
of  England,  on  the  contrary,  has  dealt  with  this  subject  in  a 
imirit  of  true  reverence  as  well  as  of  prudence  and  cluuity. 
she  asserts  the  mystery.  Inherent  in  the  institution  of  the 
sacrament,  but  abstains  from  all  attempts  to  investigate  or 
define  it,  and  leares  the  widest  range  open  to  the  devotional 
feelinn  and  the  private  meditations  of  her  children  with 
regard  to  it.  And  this  liberty  is  so  large,  and  has  been  so 
freely  used,  that  apart  from  the  express  admission  of  iransub- 
stantiation,  or  of  the  grossly  carnal  notions  to  which  it  gave 
rise,  and  which,  in  the  mmds  of  t:ie  common  people,  are 
probably  inseparable  from  it,  I  think  there  can  hardly  be 
any  description  of  the  Beal  Presence,  which  in  some  sense 
or  other,  is  uniyersally  allowed,  that  would  not  be  found  to 
be  authorized  by  the  language  of  eminent  divines  of  our 
Church :  and  I  am  not  aware,  and  do  not  beheve,  that  our 
moat  advanced  Bitualists  have  in  fact  overstepped  those 
very  ample  bounds. 

Authorities  as  to  the  Construction  of  the  Formularies 

relating  to  the  Holy  Eucharist. 
HaTing  regard  to  the  canons  as  to  the  liberty  of 
clergymen  laid  down  in  the  judgments  to  which  I 
have  referred,  I  venture  to  support  the  position  of 
the  Bishop  of  St.  Davids  with  the  following  authori- 
ties. And  first  let  me  begin  with  those  two  authori- 
ties, to  whom  I  hare  already  referred,  and  who 
demonstrate  the  identity  of  the  present  doctrine  of 
the  Church  of  England  with  that  which  she  has 
maintained  from  Anglo-Saxon  times  upon  the  sub- 
ject of  the  presence  in  the  Eucharist.  [His  Lordship 
then  referred  to  the  treatise  Bertrami  De  Corpore  et 
Sanguine  Domini,  Creneva  1641,  Dublin  1758, 
pp.  9 — 11,  18,  14,  28,  40,  61 ;  and  quoted  remarks  on 
that  treatise  by  Bishop  Hampden  (Bampt.  Lect. 
1882,  VII.,  p.  320),  and  the  Bishop  oi  St.  David*s, 
in  his  charge  of  1857  (Append.,  p.  185) ;  Archbishop 
.£lfric's  Sermon  of  the  Paschidl  Lambe  (Lumley, 
1849;  Homilies  of  Anglo-Saxon  Church,  vol  2, 
published  in  1846) ;  and  to  a  letter  from  ^Ifric  to 
Wulfstane,  Archbishop  of  York,  commented  on  by 
Dr.  Routh  (Script.  Eccles.  Opusc.,  vol.  2,  pp.  169-75); 
Ridley's  Works,  pp.  223,  230,  271-4;  the  Homily 
oonceming  the  Sacrament,  Part  I. ;  Jewel's  Apology ; 
NichoUs  on  Book  of  Common  Prayer,  Append. ; 
George  Herbert's  Priest  to  the  Sacrament ;  Laud  v. 
Fisher,  Cardwell's  edit,  Oxford  1839,  pp.  245-9; 
Bishop  Andrewes's  Answer  to  Bellarmine,  pp.  U, 
263-6 ;  Donne's  Works,  toI.  1,  pp.  73-5 ;  Hooker's 
Works,  Tol.  1,  Preface,  p.  87 ;  Cosin's  History  of 
Transubetantiation,  ch.  3  &  4 ;  Jackson's  Works, 
vol.  10,  pp.  41-2,  Oxford,  1844 ;  Bishop  Ken's  Prose 
Works,  p.  324;  Jeremy  Taylor's  Life  of  Christ, 
p.  427 ;  Hey's  Lectures  in  DiTinitv ;  Pearson  on 
the  Creed;  Thorndike's  Laws  of  the  CThnrch, 
Book  3,  ch.  2,  3,  and  4 ;  Sparrow  on  the  Book  of 
Common  Prayer;  Beveridge's  Frequent  Commu- 
nion ;  concluding  his  remarks  on  this  subject  thus :] — 
I  cannot  more  fitly  conclude  this  catalogue  than 
by  a  reference  to  the  high  authority  of  the  present 
Bishop  of  Salisbury,  Dir.  Moberly,  who,  in  one  of 
his  Bampton  lectures,  observes  upon  tiie  Holy 
Eucharist  as  follows : — 

In  order  to  constitute  its  complete  chaxacteraooordinff  to 
the  Divine  pattern  of  its  institution,  it  absolutely  requires 
two  things.  First,  there  must  be  tne  consecration  of  the 
elements  bv  the  priest,  the  organ  of  the  priestly  Church, 
empowered  by  sBcred  ordinance  to  do  that  solemn  and  in- 
dispensable portion  of  the  joint  act  which  none  else  may 
presume  to  exercise  or  intrude  uixm ;  for  it  is  no  common 
nor  ordinary  work  which  he  has  to  do.  It  is  no  light  thing 
that  by  the  acts  that  he  organically  does,  and  the  words 
which  he  organically  utters,  the  spiritual  presence  of  the 
Lord  is  so  brought  down  upon  the  elements  of  bread  and 
wine,  as  that  to  the  faithful  they  become  verily  and  indeed. 


however  invisibly  and  mysteriously,  the  body  and  blood  of 
Christ. 

Again: 

niere  has  never  been  a  question  of  the  absolute  eonfine- 
ment  of  the  power  of  consecrating  the  bread  and  wine  to 
their  mysterious  efficacy  of  becoming  to  the  tsithfnL  sad 
to  the  church  of  the  faithful,  the  body  and  Uood  of  ths 
Lord,  to  the  ordained  clergy. 

Again: 

No  doubt  some  of  the  ancients,  as,  for  example,  St. 
Chxysostom,  in  the  treatise  on  the  Priesthood^  ose  v«iy 
strong  and  remarkable  language  on  this  part  of  the  snbjeoi. 
I  venture  to  think  that,  as  we  should  not  have  scrunled  to 
use  similar  language  if  we  had  lived  before  the  Boman 
theory  of  Transubstantiation  had  been  elaborated  into  sll 
its  train  of  evil  and  superstitious  consequences,  so  would 
he,  in  all  probability,  have  guarded  his  expressions  had  he 
been  writing  in  later  days,  when  that  philoeophicsl  theoxv 
had  been  invented  and  made  to  take  the  place  of  the  sim^ 
doctrine  of  the  real,  and,  as  in  our  modern  mode  of  apeedi 
we  call  it,  the  objective  prosenoo  of  the  body  and  blood  of 
Christ  in  the  sacred  elements.  Under  the  outward  sad 
visible  form  of  bread  and  wine  we  beUeve  that  the  body  sad 
blood  of  our  Lord  and  Sarionr  Jesus  Christ  are  givn, 
taken,  and  received ;  and  we  believe  that  that  Divine  food, 
according  to  the  sacred  teaching  of  our  own  Liturgy  in  tliii 
respect,  imparts  to  every  one  of  those  who  receive  it  wift 
true  penitent  heart  and  lively  fsith,  these  nine  inesttnsUe 
Mftssfngs. 

Again: 

That  Divine  noarishment  is  the  body  and  Uood  of  Cbriii 
It  is  hardly  possible,  brethren,  in  these  days  of  division  lad 
disputation  on  all  the  most  sacred  articles  of  the  fsitii  to 
pass  by,  quite  without  notice,  the  extireme  diversity  ol 
opinion  of  churches  and  doctors  on  this  most  sacred,  sod, 
in  its  general  terms,  unquestioned  doctrine,  but  it  sniti 
Uttie  with  my  purpose  to  dwell  upon  such  diversities  at  taj 
length. 

And  then  this  learned  prelate  adds  the  following 
words,  which  deserve  the  most  careful  attention, 
both  from  the  great  weight  due  to  the  authority 
which  uttered  &em,  and  from  their  bearing  opoo 
the  present  case : — 

I  will  therefore  only  bst  that  the  ancient  doctrine  of  tks 
Church,  and,  as  I  read  it,  the  unquestionable  doctrine  of  tlie 
Church  of  EnglandL  is  that  tiie  spiritual  presence  of  tlie 
body  and  blood  of  our  Lord  in  the  Holy  CommoniaB  ii 
objective  and  real.  I  do  not  see  how  we  oaa  oonssat,  ii 
with  Hooker  and  Waterland,  to  limit  aathoritativeilty  that 

gresence  to  the  heart  of  the  receiver ;  for  the  words  of  the 
istitution  (and  these  are  cases  in  which  we  are  rigidly  ssd 
absolutely  bound  to  the  exact  words  of  the  revelationj,  the 
words,  I  say,  of  the  Lord  in  the  institution,  aeem  to  Imd 
such  a  gloss :  (Moberly's  Bampton  Lect.  pp.  171»  173;  17^ 
177.) 

Jleal  Presence — The  use  oj  the  Terms  Objective  and 

Subjective, 

During  the  course  of  the  argument  the  use  of  the 
phrase   objective   presence    was  demurred  to  by 
counsel  for  the  promoter.    It  waa  said,  I  bellere 
quite  truly,  that  tne  phrase  had  been  recently  in- 
troduced into  treatises    of   English    theology;  a 
remark  which  might  also  be  made  with  respect  to 
the  introduction  of  it  Into  systems  of  philosophj. 
I  mean  to  speak  with  proper  diflldence  on  this  sab- 
ject,  but  the  fact  seems  to  be  by  no  means  ood- 
dusive  against  the  use  of  it  in  either  science.    [His 
Lordship  on  this  point  cited  Sir  W.  HamiltoD*B 
Lect.,    vol.    2,  p.  159;  Goodwin's  Sermons,  1868, 
p.    112 ;    and    concluded :  ]      However    recently 
the    terms  objective   and   subjective    may    have 
been  introduced  into  our  theology,    and  whether 
the    introduction     of    them    has    or    has     not 
been  necessitated  or  justified  by  increased  Uxity 
and  confusion  of  speech  upon  the  subject  of  the 
Holy  Eucharist,  they  are  certainly  now  supported 
by  very  high  authority,  even  if  we  confine  our  con- 
sideration to  the  writers  of  our  own  country.    Thej 
have  been  adopted,  as  will  be  seen  in  the  citations 
which  I  have  made,  by  some  of  the  most  emdite 
and   esteemed  of  our  own  Divines.    And  in  ay 
opinion  it  was  legally  competent  to  Mr.  Bennett  to 
make  use  of  them. 

Real  Presence-'Use  of  the  Phrase  "^Onder  the  Farms  of 

Bread  and  Wine." 
Great  objection  was  taken  by  the  ooooselfor  the 
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promoter  to  the  phrase  **  ander  the  form  of  bread 
tod  wine,"  which,  it  was  contended,   introduced 
teaching  at  variance  with  the  formularies  of  our 
Churuh.    This  form  of  expression  has  been  used  in 
our  formularies  as  applicable  to  the  substances  of 
bread  and  wine  remaining  unchanged.    They  were 
so  used  in  the  Articles  of  1536,  and  in  the  ^*  Insti- 
tution of  a  Christian  Man"  in  1537.      In  the  Six 
Articles  a  direct  statement  of  transubetantiation 
took  their   place.   They    do    not   appear   in    the 
Necessary  Erudition  of  1543.    After  a  lapse  of  four 
years  they  reappear  under  the  auspices  of  Cranmer 
and  other  bishops  at  the  end  of  the  first  book  of  the 
Homilies,  where  it  is  said,  **  Hereafter  shall  follow 
sermons  of  the  nativity,  passion,  resurrectiou,  and 
ascension  of  our  Saviour  Christ,  of  the  due  receiving 
of  His  blessed  body  and  blood  under  the  form  of 
bread  and  wine.*'     And  it  is  not  unimportant  to 
observe  that,  early  in  the  reign  of  Elizabeth,  the 
bishops  advert  to  this  statement,  for  in  their  title  to 
the  second  book  of  the  Homilies  they  speak  '*  of 
such  matters  as  were  promised  and  intituled  in  the 
former  book  of  Homilies."      And  in  Queen  Eliza- 
beth's Primer  of  1559  we  find  the  prayer  which 
begins,  '*  Our  Saviour  and  Redeemer,  Jesu  Christ, 
which  in  Thy  last   supper  with  Thine  Apostles, 
didst  deliver   Thy  blessed  body  and  blood  under 
the    form    of     bread     and     wine."      The     first 
book   of   Homilies   has  undergone   two   revisions, 
and  the  statement  **  under  the  form  of  bread  and 
wine"  remains  unchanged  up  to  the  present  time. 
His  Lordship  cited  —  Ratramn  De  Corp.  et  Sang. 
Dom.,  p.  16 ;  Southey's  Hist,  of  the  Church,  ell; 
Wilkin's  Concilia,  vol.  8,  p.  355  ;  Hardwick  on  the 
Articles,  p.  25 ;  Sherlock's  Practical  Christian,  pt. 
2,  cc  1  &  10 ;  and  some  other  authorities. 

BecU  Prtaence.^Effect  of  the  29th  Artide  on  this 

Doctrine, 

An  argument  was  addressed,  founded  on  the  29th 
Article  of  Religion,  which  I  must  notice.  The  29th 
Article  is  as  follows : — 

XXrX.  Of  the  wicfcad  whAoK  Mt  not  tK»  body  of  Chritt  in  tlu 
Lord's  Supper.— The  wioked,  and  such  as  be  void  of  a  livefy 
futb,  although  they  do  oarnally  and  visiblj  pren  with  their 
teeth,  an  St.  Augustine  saith,  the  Sacarament  of  the  body 
and  blood  of  Christ,  yet  in  no  wise  are  tbey  partaken  of 
Christ,  bat  rather  to  tneir  ooindemnation  do  eat  and  drink 
the  s^  or  saorament  of  so  great  a  thing. 

It  was  not  and  could  not  be  contended  that  Mr 
Bennett  had  directly  contravened  this  Article, 
because  the  charge  against  him,  founded  upon  it, 
had  been  struck  out  by  the  court ;  but  it  was  argued 
quite  fairly  that  this  29th  Article  furnished  a  reason 
why  the  objective  presence  could  not  be  the  doc- 
trine of  the  Church  of  England,  otherwise  it  was 
said  the  wicked  would  be  partakers  of  Christ  In 
the  Eucharist,  which  this  Article  declares  they  are 
not.  It  seems  to  me,  however,  that  it  can  be 
reasonably  and  fairly  argued  that  the  object  of  the 
Article,  which  must  be  construed  as  a  whole,  and 
not,  as  has  been  strangely  supposed,  by  the  title 
alone,  was  to  assert  that  the  wicked  who  received 
the  Holy  Elements  received  them  to  their  condem- 
nation ;  that  is,  that  they  did  not  become  spirilwiUy 
partakers  of  Christ,  though  they  sacramentaUy  re- 
ceived his  body  and  blood.  And  the  phrase,  *'  eat 
Christ's  body,"  I  may  observe,  in  the  title,  is  a 
phrase  of  theology  capable  of  various  interpreta- 
tions. It  is  taken  from  the  6th  Chapter  of  St. 
John,  and  may  be,  as  it  has  been,  by  high  auUiority 
(Pnsey  on  the  Real  Presence,  p.  255),  interpreted  to 
mean  so  to  eat  the  body  of  Christ  as  to  dwell  in 
Christ,  or,  in  other  words,  to  be  **  partakers  of 
Christ  ;**  they  do  not  eat  Christ's  Body  to  any  pur- 
pose or  effect  for  which  it  was  offered  to  them ; 
they  eat  it  to  their  damnation ;  they  eat  a  judgment 
to  themselves,  but  still  in  one  sense  they  eat  it,  er 
rather,  as  it  is  expressed  in  the  old  byuiu — 


Sumunt  boni  sumunt  mali, 
Sorte  tamen  Insquali, 

YitCB  vel  interitilB ; 
Mors  est  malis  rita  bonis; 
Vide,  peris  sumptionis 

Quam  dispar  sit  ezitns  i 

fHis  Lordship  cited— Ridley's  Works,  pp.  238, 246 ; 
St.  Augustine ;  Seeker,  Lect.  86 ;  South's  Sermons, 
vol.  2,  p.  310 ;  Bp.  Poynet's  DiaUacticon,  &c. ; 
Thorndike's  Laws  of  the  Church,  p.  17  ;  Hey's 
Lect.  in  Divinity,  vol.  4,  p.  858 ;  Barrow's  Works, 
vol.  4,  p.  25  ;  Beveridge  on  the  Articles.]  Our 
Burial  Service  is  constructed  on  the  presumption 
that  all  who  are  not  unbaptised  or  excommunicate^  or 
have  not  laid  violent  hands  upon  themselves,  are  to  be 
considered  as  belonging  to  the  Church  of  Christ. 
Before,  however,  I  leave  the  question  as  to  whether 
the  manducation  by  the  widced  of  the  elements 
without  eating  Christ,  be  or  be  not  an  argument  for 
the  absence  of  the  presence  from  the  coasecmted 
elements,  I  must  observe,  that  an  opinion  has  been 
maintained  by  great  divines,  such  as  Cyprian  and 
Bishop  Ken,  that  the  Presence  is  miraculously  with- 
drawn from  the  elements  in  cases  wheie  the  wicked 
or  a  beast  have  devoured  them:  (See  Bp.  Ken's 
Poetical  Works,  vol.  I,  p.  123,  ed.  1721.)  Aocording 
to  this  opinion  the  Real  Presence  in  tiie  Holy 
Eucharist  may  be  maintained  by  those  who  depy 
the  reception  of  Christ  "  in  any  sense "  by  the 
wicked.  I  am  of  opinion  that  the  doctrine  of  the 
real  spiritual  or  of  the  objective  real  Presence  main* 
tained  by  the  defendant  is  not  by  necessary  implica- 
tion at  variance  with  this  29th  Article  of  Religion, 
and,  as  I  have  already  said,  Mr.  Bennett  is  not 
charged  with  directly  contravening  any  doctrine  re- 
specting the  reception  of  the  Eucharist  by  the 
wicked. 

Real  PreeeMce^'-^wdgment  at  Baih^  1856. 
The  judgment   given  at   Bath   by  Archbishop 
Sumner  and  his  assessors,  against  the  Archdeacon 
of  Taunton,  in    1856,  has  been   cited  as  haviug 
decided  the  question  of  the  mode  of  Presence  ad- 
versely to  the  statements  of  Mr.  Bennett.    But  I 
decline  absolutely  to  admit  that  this  decision  has 
any  legal  validity,  or  is  in  any  way  binding  upon 
this  court  in  this  case.    I  do  so  for  various  reasons ; 
perhaps  one   reason  is  sufficient.     That  decision 
was  reversed  by  the  Court  of   Arches   and   the 
Privy  Council.     The  decision  was  appealed  from 
on  almost   every  possible   ground   of   law.   civil 
and  ecclesiastical;  that  is,  Uie  nature  of  the  case 
being  considered  upon  the  merits  as  well  as  the 
law.    The  appeal  was  heud  in  the  first  instance 
upon  the  construction  of  the  statute  8  &  4  Viot. 
c  86 ;  and  this  appeal  was  successful  in  both  courts. 
And  as  it  decided  that  the  archbishop  had  by  reason 
of  the  lapse  of  time  no  jurisdiction  to  try  the  case 
at  all,  the  other  questions  were  not  discussed ;  bat, 
as  a  reference  to  the  pleadings  show,  the  decision  of 
the  archbishop  was  as  stoutly  contested  on  the 
merits,  or  on  the  law  strictly  ecclesiastical,  as  on  the 
statute  law.    The  inference,  that  because  the  appel- 
lant was  successful  in  limine  upon  the  first  objection 
which  he  took,  he  would  not  have  been  successful 
on  his  other  objections  which  he  had  not  an  oppor- 
tunity of  stating,  but  on  which  he  confidently  relied, 
would  indeed  1m  a  novel  doctrine  of  jurisprudence. 
It  is  not  necessary  that  I  should  dwell  further 
upon  the  subject,  or  refer  to  what  has  happened 
since  1856;   but  I  ought  to  add  this  observation, 
which  perhaps  makes  all  reference  to  this  case 
unnecessary,  namely,  that  the  proceedings  against 
the  Archdeacon  of  Taunton  were  grounded  on  his 
alleged  contravention  of  the  law  with  respect  to  the 
reception  of  the  Holy  Eucharist  by  the  wicked ;  a 
question  which  I  have  not  to  decide  in  these  pro- 
ceedings against  Mr.  Bennett. 

Real  Presence. — Ae  to  the  BeoepUenUt  Doctrine, 
There  is  a  doctrine  as  to  the  Mode  of  the  pretence 
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which  ha«  obtained  the-  name  of  the  Beceptioniat 
Doctrine.  It  is  thus  expressed  by  Hooker:  '*The 
real  presence  of  Christ's  most  blessed  body  and 
blood  is  not  therefore  to  be  sought  for  in  the  Sacra- 
ment, but  in  the  worthy  receirer  of  the  Sacrament." 
To  whatever  cause  this  opinion  of  Hooker  may  be 
due,  whether,  as  has  been  suggested,  to  his  respect 
for  Calvin  or  his  sympathy  with  the  sufferings  of 
reformers  on  the  continent,  or  to  the  result  of  his 
own  oonyictions  on  the  subject,  it  was  certainly  not 
his  intention  to  maintain  that  no  other  mode  of  the 
presence  could  be  lawfully  holden  by  clerks  of  our 
Church.  [His  Lordship  read  passages  from  Hooker's 
Works,  edit.  Keble,  Pref.  pp.  81-3;  Bk.  5,  c.  67.] 
I  was  referred  to  some  portions  of  a  charge  pre- 
pared by  the  late  Archbishop  of  Canterbury,  but 
which  his  much  lamented  death  prevented  him, 
perhaps,  from  correcting,  certainly  from  finishing 
and  delivering.  From  them  it  appeared  that  he 
adopted,  as  many  divines  have  done,  the  opinion  of 
Hooker.  For  Archbishop  Longley  I  can  never 
cease  to  feel  the  highest  esteem  and  the  deepest 
regard.  It  srould  be  a  libel  on  his  memory  to  sup- 
pose that  he  held  this  particular  mode  of  the  pre- 
sence to  be  the  only  mode  which  the  Church  of 
England  allowed  her  children  to  believe.  The  last 
time  that  I  saw  him  in  public,  in  the  year  1868,  he 
was  presiding  over  the  meeting  in  the  theatre  at 
Oxford,  the  object  of  which  was  to  found  a  college 
for  the  maintenance  of  those  Church  principles  which 
the  late  Mr.  Keble  professed.  Mr.  Keble^s  edition 
of  Hooker  was  published  in  1845,  and  his  work  on 
the  *' Eucharistical  Adoration"  was  published  in 
1857,  in  both  of  which  he  regretted  that  upon  this 
point  Hooker  had  suffered  himself  to  be  biassed  by 
the  opinions  of  foreign  reformers,  and  expressed  the 
strongest  possible  opinion  in  favour  of  the  objec- 
tive real  presence  in  the  holy  elements.  Having 
cited  all  these  authorities,  I  will  now  recur  to  the 
very  words  of  the  twenty-eighth  Article : 

The  body  of  Christ  is  given,  taken,  and  eaten  in  the 
Supper,  only  afte:*  an  hearenly  and  spiritual  manner.  And 
the  mean  whereby  the  body  of  Chriat  is  reoeiyed  and  eaten 
in  the  Sapper,  is  mith. 

I  believe  that  the  position  of  those  who  agree  with 
the  opinions  of  the  defendant  woidd  take  this  form 
of  argument,  or  something  like  it :  They  say — what 
is  given  ? — ^The  body  of  Christ.  Who  gives  it  ?— 
Our  Lord  the  Qreat  High  Priest  in  heaven,  by  the 
hands  of  His  priests,  ministering,  as  the  26th  Article 
says,  by  His  **  commission  and  authority  "  on  earth. 
What  is  taken  ? — What  has  been  before  given,  the 
body  of  Christ.  What  is  eaten  ? — What  has  been  be- 
fore given  and  taken,  the  body  of  Christ.  The  manner 
indeed  of  the  giving,  the  taking,  and  the  eating,  is 
only  heavenly  and  spiritual,  but  not  the  less  on  that 
account  is  something  given,  taken,  and  eaten  external 
to  and  apart  from  Uie  giver,  taker,  and  eater.  The 
whole  manner  of  the  Presence  is  indeed  supernatural, 
but  not  the  less  true ;  spiritual,  but  not  the  less  real ; 
heavenly,  but  not  the  less  actually  there  to  cleanss 
the  body  and  wash  the  soul  of  the  communicant. 
It  has  happened  that  among  the  recent  disc<fyeries 
of  ecclesiastical  historical  records  we  have  a  **  con- 
temporanea  expositio**  from  the  compiler  of  this 
article,  which  cannot,  I  think,  be  gainsaid.  It  is  a  letter 
entitled : ''  Edmund  Gheast,  Bishop  of  Rochester,  to 
Cecil  '*  (cited  in  Pusey  on  the  Real  Presence,  p.  203). 
[His  Lordship  observed  on  the  alterations  in  the 
Commimion  Service  after  the  second  Prayer-book 
of  Edward  VI.,  both  in  the  reigns  of  Elizabeth  and 
Charless  II.,  and  proceeded :]  **  Corporal "  is  not 
equivalent  to  **real  and  essential"  (as  Mr.  Keble 
truly  remarks).  *'  It  is  not  only  associated  with 
grosser  and  more  carnal  ideas,  but  in  its  strict 
philosophical  meaning  implies  also  something  local, 
in  the  sense  of  filling  a  certain  space,  «/»•/«» 
iriftyfd^tif    The  form  of  His  glorious  body  'real,' 


*  substantial,'  *  essential,'  imply  nothing  of  the  kind. 
They  express  our  faith  in  the  miracle,  without  in 
the  least  pretending  to  indicate  the  manner  of  it:" 
rKeble's  Euch.  Ador.  p.  187.)    At  the  Savoy  Con- 
ference in  1661,  the  Presbyterians  desired  the  resto- 
ration of  the  declaration,  and  the  bishops  opposed 
it,  but  eventually  consented  to  its  restoration,  with 
an    alteration    of    the   most   material   charscter, 
namely,  the  substitution  of  the  words  *^oorpoml 
presence  of  Christ's  natural  flesh  and  blood**  for  the 
words   "real  and  essential  presence  there  being,** 
&C."    It  appears  to  me  that  the  principle  of  legsl 
construction  applicable  to  this  grave  and  deliberate 
alteration  is  clear,  namely,  that  it  was  intended  to 
exclude,  in  conformity  with  the  Articles,  that  grosi 
mode  of  presence  which  is  called  transubstantiation, 
but  to  admit  the  **  real  and  essential  presence," 
which  the  second  Prayer-book  of  Edward  VI.  had 
excluded.    Hie  alterations  which  a  party  in  the 
Church,  and  the  Dissenters  from  without,  after  the 
accession  of  William  and  Mary,  endeavoured  in 
1689  to  effect  in  the  Prayer-book  point  to  the  same 
result.    With  respect,  therefore,  to  the  charges  in 
the  criminal  articles  against  Mr.  Bennett,  for  de- 
scribing the  presence  in  the  Holy  Bacharist  si 
*'  actual "  and  **  objective,"  I  must  hold  that  by  the 
use  of  these  expressions  he  has  not  contravened  the 
formularies  of  our  Church,  or  committed  any  eccle- 
siastical offence. 

Doctrine  of  the  Sacrifice, 
Under  the  second  category  of  the  alleged  offences 
of  the  defendant,  I  find  the  following  chafes :~ 

(1.)  That  the  Holy  Communion  Table  is  an  altar  ol 
sacrinoe,  at  which  the  minieterinff  priests  of  the  Chnxch 
appear  In  a  Mc«rdota(  position  at  the  oelebzatkm  of  Um 
Holy  (Communion,  and  that  at  such  celebration  then  is  i 

Seat  aacrifloe  or  offering  of  Jesus  Christ  by  the  minister- 
g  priest,  and  that  in  such  aaorifloe  or  offering  the  mediir 
tion  of  Jesus  ascends  from  such  altar  to  plead  for  the 
sins  of  men. 

(2.)  That  the  Holy  Communion  table  is  an  altar  of  a 
saorifidal  character,  at  which  the  ministering  priests  of 
the  Church  discharge  a  tacerdotai  cffiice  at  the  oelebiatioB 
of  the  Holy  Communion,  and  that  at  each  oelebntim 
there  is  a  uring,  real,  and  spiritual  oiEaring  of  Christ  lij 
the  ministering  prieet. 

In  the  extract  from  Mr.  Bennett,  contained  in 
article  5,  he  speaks  of  "  sacerdotal  representatioD 
at  her  altars  ;**  he  has  before  spoken  of  the  **  epis- 
copal representation  of  the  Church  in  the  House  of 
Lords."  By  the  term  ^  sacerdotal  representation"  ii 
meant,  I  suppose,  the  officiating  of  the  priest  at  the 
holy  table ;  the  Latin  word  has  been  ased  instead 
of  the  Saxon,  and  the  language  is  vague,  but  I  find 
nothing  necessarily  at  variance  with  the  doctrine 
of  the  Church  of  England  in  the  use  of  the  expres- 
sion. In  another  passage  the  defendant  speaks  of 
"  the  doctrine  of  sacrifice"  and  of  'Hhe  idea  of  « 
sacrifice  in  the  blessed  Eucharist.**  In  vaiioos 
passages  he  speaks  of  '*  the  Eucharistic  sacrifice  ;* 
of  ^ihe  sacrificial  character  of  the  altar;**  of  s 
'*  living  real  spiritual  offering  of  Christ  upon  the 
altar ;"  and  of  "  the  sacrifice  offered  by  the  priest  in 
the  Holy  Eucharist."  One  passage  {Some  Ruths, 
^c,  pp.  12  and  13)  is  as  follows  :— 

The  priest  or  priest  and  deacon  formerly  standing  wiA 
fSoes  opposite  each  other,  and  leaning  orer  the  altv  is 
apparently  amicable  conference,  now  appear  in  their  wun- 
dotal  position,  as  though  thmr  were  in  reality  occupied  is 
the  great  sacrifice  which  it  is  their  oAce  to  ofTer.  Formerly, 
an  ordinary  surplice,  and  frequently  not  orer  desa  or 
seemly,  covered  the  person  of  the  ministwing  priest,  no 
difference  being  manifested  between  that  and  all  other 
offering  of  prayer;  now  the  ancient  restments  present  to 
crowds  of  worshippers  the  fact,  that  here  before  Ood'i 
altar  is  something  tax  higher,  far  more  awful,  mote 
mysterious,  than  aught  that  man  can  speak  of,  namely,  the 

Sresenoe  of  the  Son  of  Qod  in  human  flesh  subostiog. 
^nd  towards  this  are  tending  all  the  andent  rites  of  the 
Ghiuxdi  which  are  now  in  oourse  of  restoration.  The  adesiB 
music  and  the  smoke  of  the  inoense  go  up  before  God, 
assuring  the  world  that  here  is  no  appearance  only  of  love, 
but  a  reality  and  a  depth  which  human  hearts  oaniiot 
fathom,  nor  even  the  angels  themselves.    The  nMMDse  if 
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the  mediation  of  Jesua  ascending  from  the  altar  to  plead 
for  the  sins  of  man. 

As  this  extract  appears  to  me  to  be  the  most 
explicit,  if  such  a  word  be  applicable  to  any  of  Mr. 
Bennett's  statements,  with  respect  to  the  offence 
charged,  I  have  cited  it  in  extenso.  It  contains,  I 
think,  these  propositions ;  that  there  is  a  **  great 
sacrifice,*'  which  it  is  the  office  of  the  priest  to  ofifer, 
to  which  his  position  at  the  aJtar  has  reference ;  that 
the  dresses  of  the  priests  are  calculated  to  apprise 
the  worshippers  of  **the  presence  of  the  Son  of 
God  in  human  flesh  subsisting,"  as  to  the  use  of 
which  words  I  have  already  expressed  my  opinion  ; 
that  the  rites  of  music  and  incense  tend  to  symbo- 
lise thi9  presence  and  to  represent  the  reality  and 
depth  of  God's  loTe ;  and  that  the  incense  further 
or  especially  represents  the  mediation  of  our  Lord 
ascending  from  the  altar.  With  respect  to  the  pro- 
positions relating  to  the  symbolical  character  of 
Testments  and  rites,  no  specific  charge  is  made ;  and 
with  respect  to  the  use  of  incense  at  the  time  of 
the  Holy  Communion,  a  judgment  prohibitory  of  it 
has  been  delivered  by  me  since  these  passages  were 
written.  But  I  must  observe  here  that  the  sentence 
**  The  inoense  is  the  mediation  of  Jesus  ascending 
from  the  altar  to  plead  for  the  sins  of  man  "  is  a 
statement  as  to  the  symbolical  use  of  incense,  and 
per  «e  does  not  contravene  the  doctrine  of  the  church. 
What  is  here  predicated  of  incense  is  not  necessarily 
connected  with  the  doctrine  of  a  sacrifice,  but 
rather,  as  it  would  seem  to  me,  with  the  doctrine  of 
the  presence ;  and  therefore  that  part  of  the  charging 
article,  which,  omitting  all  mention  of  incense, 
applies  the  words  as  to  the  mediation  of  Jesus 
ascending  from  the  alter  to  the  doctrine  of  a  sacri- 
fice is  founded  on  a  construction  of  the  words  of  the 
di'feodant  which  they  do  not  necessarily  beai.  This 
|)art  of  the  charge,  therefore,  is,  I  think,  not  wel 
laid  ;  but,  if  it  were,  it  would  be  only  an  aggrava 
tion  of  the  charge  with  respect  to  the  doctrine  of  a 
sacrifice.  It  appears  to  me  that  the  articles  of 
diarge  are  in  other  respects  well  founded.  The  law 
on  this  subject  is  mainly  contained  in  the  81  st 
Article  of  Religion: 

The  offering  of  Cbriat  once  made  la  that  perfect  redemp- 
tion, propitiation,  and  sati^aotion  for  all  the  sins  of  the 
whole  world,  belli  original  and  actual ;  and  th^e  is  none 
other  ■ttisfaction  for  nn  but  that  alone.  Wherefore,  the 
laiflfwui  of  maaaee,  hi  the  which  it  waa  commonlj  aaid  that 
the  priest  did  offer  Christ  for  the  quick  and  the  dead,  to 
have  remission  of  pam  or  guilt,  were  blasphemous  fablea 
nd  dangerooB  deoeita. 

With  this  should  be  contrasted  the  canons  of  the 

Council  of  Trent : — 

Can.  L  Si  quia  dixerit,  in  missanon  offerri  Deo  yerum  et 
proprium  aacrificium,  aut  quod  offerri  non  ait^alind  quam 
noma  Chriatom  ad  mandncandum  dari :  anathema  siL 

Can.  III.  Si  quis  dixerit  minmn  saoriflcium  tantum  esse 
laudis  et  gratiamm  actionis,  aat  nudam  commemorationem 
sacrificii  in  cruce  peracti,  non  antem  propitiatorium ;  vel 
soli  prodeese  aameuti  ;  neque  pro  vivia et  def unctia propee- 
eatia,  pcanis,  astifsfaotionibna  et  aliia  neoessitatibus  offerri 
debere:  anathema  sit. 

I  have,  therefore,  to  consider,  first,  whether  the  doc- 
trine of  a  sacrifice  as  connected  with  the  Eucharist 
be  in  every  sense  forbidden  by  the  law  of  the 
Church ;  secondly,  whether,  if  the  Church  admit  in 
any  sense  the  doctrine  of  a  sacrifice,  the  passages 
extracted  contain  such  a  sense  of  that  doctrine  as  it 
does  not  admit.  To  deal  with  the  first  point  first : 
I  have  been  referred  to  the  case  of  LiddeU  v.  Wes- 
terum  as  a  judgment  of  the  Privy  Council  upon  this 
point.  It  is  said  that  this  decision  established  that 
the  use  of  the  term  "  sacrifice,"  as  applied  in  any 
way  to  the  Eucharist,  was  unlawful.  I  am  unable 
to  take  that  view  of  the  judgment  for  various 
reasons :  first,  the  question  as  to  the  lawfulness  of  the 
term  had  never  been  raised  in  the  argument,  and  a 
decision  upon  it  was  not  necessary  for  the  issue  in 
the  cause.  If  this  point  had  been  argued  it  would 
have  been  shown,  no  doubt,  that  the  authority  of 


Cud  worth  principally — in  the  absence  of  argument, 
relied  upon  by  the  court,  was  opposed,  not  only  to 
the  great  learning  and  authority  of  Mede,  of  Grabe, 
of  Andre wes,  of  Laud,  of  Jackson,  and  the  yet 
greater  authority  of  one  whom  Waterland  himself 
called — while  dissenting  from  his  opinion — *Hhe 
incomparably  learned  and  judicious,"  Bishop  Bull ; 
(Waterland's  Works,  vol.  7,  p.  348,  edit.  1828): 
Secondly, — Since  the  observations  on  this  point  in 
Westerton  v.  Liddeiiy  a  flood  of  learning  has  been 
poured  out  upon  the  subject  by  the  very  learned 
treatisHs  of  Dr.  Fusey,  Mr.  Keble,  the  Bampton 
Lectures  of  Bishop  Moberly,  the  Essay  of  Arch- 
deacon Churton,  and  other  works ;  and  when  I  re^ 
member  how  much  effect  was  ascribed  by  the  Privy 
Council  to  a  treatise  of  Dr.  Story,  which  examined 
with  great  learning  the  law  as  to  bills  of  exchange, 
and  disapproved  of  former  decisions  of  the  Court  of 
Queen's  Bench  on  this  subject  {Allen  v.  KembU,  6 
Moo.  P.  C.  623),  I  am  sure  not  less  effect  would  be 
ascribed  by  that  tribunal  to  the  treatises  which  have 
since  examined  with  at  least  equal  learning  this 
difficult  subject,  then,  perhaps,  as  in  case  of  the 
bills  of  exchange,  by  comparison,  but  superficially  con- 
si  iered.  Thirdly,  the  judgment  of  the  Privy  Council 
did  not  in  fact  pronounce  eveuiany  obiter  dictwn^  as  to 
the  lawfulness  of  the  use  of  this  term  in  a  parti- 
cular or  metaphorical  sense.  Eren  Waterland,  whom 
Archdeacon  Churton  describes  as  not  impressed  with 
the  "higher  and  deeper  sacramental  truth,"  ob- 
serves : — 

Nevertheless,  the  Sacrament  of  the  Encharitt  baa  more 
particularly  obtained  the  name  of  Sacnfioe,  partly  on 
account  of  the  offering*  to  Church  and  poor  in  the  anU- 
oblotien,  which  are  pecviiar  to  that  Sacrament,  and  partly 
on  account  of  the  commemorated  SaerifiM  in  the  po$£- 
oblation.  For  though  baptism  commemorates  the  dMtHand 
burial,  and  indirectly  the  grand  socri/ice,  yet  it  does  not  so 
precisely,  formally,  and  directly  represent  or  commemorate 
the  Sacr{fiM  of  the  Orou  as  the  Eucharist  does :"  (Water- 
land's  Works,  vol.  2,  p.  1083.) 

There  are  several  other  passages,  both  in  his 
work,  "A  Review  of  the  Doctrine  of  the  Eucharist  as 
laid  down  in  Scripture  and  Antiquity,"  and  in  his 
charge  to  the  Middlesex  clergy,  entitled,  **The 
Christian  Sacrifice  explained,  with  an  Appendix,'* 
where  he    maintains  a  similar  doctrine.    Indeed, 
upon  this  point,  namely,  the  existence  of  a  sacrifice 
in  some  sense,  as  connected  with  the  Eucharist,  it 
would  be  easy  to  accumulate  authorities  from  the 
divines  of  our  Church.    But,  as  Waterland  may  be 
considered   as    the    most    prominent    master    of 
this  school,    I  content    myself  with    his    autho- 
rity.    I  am  led,  therefore,  to  the  certain  conclu- 
sion,   that   it    is    lawful    for    a    clergyman    to 
spesik  in  some  sense  of  the  Euoharistic  sacnifioe,  and 
therefore,   in  some  sense,  also  of  the    "sacrifice 
offered  by  the  priest,'*  and    "the  sacrificial  cha- 
racter "  of  the  Holy  Table.    Much  of  Mr.  Bennett's 
language  would  fall  under  these  categories,  upon 
the  ordinary  principles  of  construction,  by  which 
alone  in  this  criminal  suit  I  must  be  guided.    With 
respect  to  any  language  which  may  be  considered  to 
go  beyond  this  limit,  I  must  consider  whether  it 
exceeds  the  liberty  which,  according  to  the  judg- 
ments of  the  Privy  Council,  I   must  hold  to  be 
accorded  to  all  clergymen  in  cases  where  the  formu- 
laries are  not  express,  imperative,  and  susceptible  of 
but  one  interpretation. 

Authorities  on  the  use  of  the  term  "  iSctcrt/Zoe.'* 
[His  Lordship  referred  to  Smith's  Diet.  Bible, 
"  Sacrifice ;"  Ridley*s  Works,  pp.  40, 41 ;  Thomdike's 
Laws  of  the  Church,  book  8,  ch.  2,  p.  10;  Brevint's 
Christian  Sacrament  and  Sacrifice;  Field's  Book 
of  the  Church,  vol.  2,  pp.  60—2,  870—1 ;  Cranmer's 
Works,  vol.  8,  pp.  160—1,  638—9,  640,  661—2; 
Bull's  Pastoral  Office,  vol.  2,  pp.  22,  261 ;  WUson's 
Sacra  Private;  Cyprian,  £p.  68,  p.  609;  Water- 
land's  Works,  voL  7 ;  Keble  on  Euoharistic  Adora- 
tion, pp.  70 — 1 ;  Kebie's  Sermons,  edit.  1848,  pp. 
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269— «2 ;  Moberly'B  Bampton  LectuKfl,  pp.  174—5  ; 
Browne  on  the  Thirty-nine  Articles,  pp.  787, 
745 -^e ;  concluding  thug] :  The  language  of 
Mr.  Bennett  upon  the  subject  of  sacrifice  is 
consistent  with  the  doctrine  of  a  sacrament 
of  commemoration,  and  does  not  necessarilj  imply 
a  sacrifice  of  propitiation ;  and  it  does  not,  in  my 
opinion,  necessarily  or  directly  conflict  with  the 
Articles  of  Religion,  nor  with  the  82nd  Canon,  nor 
with  passages  selected  from  the  office  of  the  Holy 
Communion  set  forth  in  the  criminal  articles  ;  nor 
has  it  exceeded  that  liberty  of  expression  which  has 
been  used  by  the  divines  whom  I  have  cited. 
Adoration  of  the  Bofy  EkmenU.'^Of  Christ  in  the  Bofy 

Elements, 
Witii  respect  to  the  third  category,  the  promoter 
alleges  that  the  defendant  has  promulgated    the 
following  doctrines:— "That  adoration  or  worship 
is  due  to  the  consecrated  bread  and  wine;  that 
adoration  is  due  to  Christ,  present  upon  the  altars 
or  communion  tables  of  the  Church  in  the  sacra- 
ment of  the  Holy  Communion  under  the  form  of 
bread  and  wine,  on  the  ground  that  under  their  veil 
is  the  sacred  body  and  blood  of   our  Lord  and 
Saviour  Jesus  Christ"      Mr.  Bennett  in  the  earlier 
editions  of  his  pamphlet  used  these  expressions : — 
"  Who  myaelf  adore  and  teach  the  people  to  adore  the 
consecrated  Elements,  believing  Christ  to  be  in  them— 
betieving  that  under  their  veil  is  the  sacred  body  and 
bhod  of  my  Lord  and  Samow  Jesus  Christ,*"    It  seems 
to  me  that  the  first  of  these  sentences  does  con- 
travene the  mind  of  the  Church,  as  expressed  in  the 
declaration  about  kneeling,  which  is  at  the  close  of 
the   order   of    the   administration  of    the   Lord's 
Supper;  and  though,  as  will  be  seen,  the  words 
are  not  without  some  counetnance  from  considerable 
authority,  they  are  in  my  judgment  to  be  reprehended 
The  words  of  the  declaration  are:— -"Yet,  lest  the 
same  kneeling  should  by  any  persons,  either  out  of 
ignorance  or  infirmity,  or  out   of  malice   or  ob- 
stinacy, be  misconstrued,  or  depraved,  it  is  hereby 
declared    that    thereby    no  adoration    is  intended, 
or    ought    to    be    done,    either    unto    the    sacramental 
bread  or    vine    there    bodily  received,   or  unto   any 
corporal  presence    of    Christ's  natural    flesh  and 
blood.    For  tiie  sacramental  bread  and  wine  remain 
•till  in  their  very  natural  substances,  and  therefore 
may  not  be  adored  (for  that  were  idolatry  to  be 
abhorred   of    all    faithful  Christians);    and    the 
natural   body  and   blood    of   our   Saviour  Christ 
are   in   Heaven,  and  not  here ;   it  being  against 
the   truth    of   Christ's   natural    body   to    be    at 
one  time  in  more  places  than  one.**    Mr.  Bennett 
has,  however,  been  apprised  of  the  error  into  which 
his  slight  acquaintance  with  the  subject  has  led  him, 
and  in  his  latest  edition  this  reprehensible  language 
is  withdrawn,  and  the  following  language  substituted 
for  it :— **  Who  myself  adore  and  teach  the  people  to 
adore  Christ  present  in  the  Sacrament,  under  the 
form  of  bread  and  wine,  believing  that  under  their  veil 
is  the  sacred  body  and  blood  of  my  Lord  and  Saviour 
Jesus  Christ."    I  have  dealt  with  the  question  as  to 
the  expression  *'  under  the  form  of  bread  and  wine," 
and  have  decided  that  it  may  be  lawfully  used.    It 
remains  to  be  considered  whether  to  profess  and 
teach  the  adoration  of  Christ  present  in  the  Sacra- 
ment is  unlawful.    Such  a  doctrine  is  not  at  variance 
with  the  declaration  of  kneeling,  which  discoun- 
tenances   the  worship  of  the  elements  and  of  the 
corporal  presence  of  Christ.    Nor  is  it  repugnant 
to  the  28th  Articles  of  Religion,  as  suggested  by 
the  promoter,  for  it  contains  no  declaration  against 
the  adoration  of  the  spiritual  presence  of  Christ  in 
the  Holy  Eucharist.    Entertaining  this  opinion,  it  is 
perhaps  hardly  necessary  to  refer  to  authorities  in 
favour  of  the  proposition  that  the  adoration  of  the 
spiritual  presence  of  Christ  in  the  Eucharist  may 
lawfully   be    maintained.     [His     Lordship   dted 


Ridley's  Works,  p.  236;  Poynet  on  the  Eucharist; 
Thomdike's  Laws  of  the  Church ;  Laurence's 
Bampton  Lectures ;  Pusey's  Real  Presence,  edit 
1857,   pp.    834-5;    and    some    other   authorities.] 

Conclusion  of  Fact, 
1  am  happy  to  arrive  at  the  close  of  the  premises 
from  which  my  legal  conclusion  is  to  be  drawn.  I 
am  conscious  of  the  great  length  at  which  tbeie 
premises  have  been  stated,  and  of  the  charge  of 
prolixity  to  which  so  full  a  statement  may  expose 
me.  But  while  I  have  had  a  very  arduous  duty  to 
discharge,  I  have  not  had  that  measure  ot  assist- 
ance which  a  court  of  justice  usually  receives.  Mr. 
Bennett  who  has  caused  all  this  litigation  upon  the 
subject  of  all  others  which  ought  not  to  be  litigated, 
has  not  appeared  before  the  court  of  his  metro- 
politan to  justify  or  defend  himself.  The  case  hss 
been  argued  on  one  side  only.  This  prosecntioo, 
it  has  been  said,  is  directed  against  Mr.  Bennett 
alone.  But  I  cannot  shut  my  eyes  to  the  fact  thtt 
I  am  not  trying  Mr.  Bennett  alone,  but  also  divines 
eminent  for  piety,  learning,  and  eloquence,  whose 
opinions  Mr.  Bennett  has  borrowed,  and  in  some 
respects  caricatured,  but  does  not  allow,  by  the 
course  which  he  has  taken,  to  be  vindicated  or  ex- 
plained. I  have,  therefore,  thought  myself  obliged, 
not  only  to  investigate  according  to  the  utmost  of 
my  power  all  the  authorities  which  could  throw 
light  on  the  subject  in  dispute,  but  to  express  the 
result  of  my  research  with  a  fulness  of  detail  which, 
if  the  case  had  been  defended,  would  have  been  un- 
necessary for  the  purposes  of  justice.  I  have 
thought  it  right  that  those  who  have  to  consider 
my  judgment  should  be  in  possession  of  tlie  authori- 
ties which  have  influenced  it.  Being  compelled  to 
speak  j  udicially  as  to  the  law  of  our  Church  relative  to 
this  great  mystery,  I  hope,  at  least,  that  I  have  said 
nothing  respecting  the  Supper  of  our  Lord  which, 
in  the  words  of  our  old  divine  and  poet,  may  yet 

further  tend  to— 

make  this  banquet  prove, 
A  snomnent  of  war  and  not  of  love,  (a) 

By  the  expressions  *'  The  real,  actual,  and  visible 
presence  of    the   Lord    upon   the   altars   of   our 
churches,"  and  *'  Who  myself  adore,  and  teadi  the 
people  to  adore,  the  consecrated  elements,  beliering 
Christ  to  be  in  them,— believing  that  under  their 
veil  is  the  sacred  body  and  blood  of  my  Lord  and 
Saviour  Jesus  Christ,** — I  have  no  doubt  that  Mr. 
Bennett  has  contravened  the  plain  meaning  sod 
clear   intent  of    the   formularies  of  the  Church. 
But  he  has,  in  a  later  edition,  withdrawn  these 
words,  and  substituted  others  for  them :— for  "the 
real,  actual,  and  visible  presence  of  our  Lord  upon 
the  altars  of  our  churches,"  he  substitutes,  **the 
real,  actual  preeence  of  our  Lord,  under  the  form 
of  bread  and  wine,  upon  the  altars  af  our  churches ;" 
and  for  the  words,  *'  who  myself  adore,  and  teach 
the  people  to  adore,  the  consecrated  elements,  be- 
lieving Christ  to  be  in  them,"  he  substitutes  the 
words,  **  who  myself  adore,  and  teach  the  people  to 
adore,  Christ  present  in  the  elements  under  the  form 
of  bread  and  wine."    It  is  to  be  regretted  that  these 
material  alterations  are  unaccompanied  by  any  ex- 
pressions of  regret  or  self-reproach  for  the  mischief 
which  his  crude  and  rash  expressions  have  earned. 
Mr.  Bennett  says  :— 

Mv  meaning,  and  that  which  passed  thronsh  my  ndnd  in 
writinff  the  original  paaaagea,  was  preds  «r  the  snaa  u 
that  wnioh  is  now  conveyed  in  the  words  aabotitated,  bat 
as  the  original  words  were  liable  to  a  diffiBoreut  ooostraetion 
from  that  in  which  I  used  them,  I  therefore  most  wiOiagly 
in  this  edition  adopt  another  formnla  to  expntss  mj  mouk* 
ing.  The  formula  now  adopted,  and  whieh,  withovt  uj 
doubt,  will  convey  the  doctrine  of  the  Eeal  rrosaaeoL  u 
the  Onnrch  would  teach  it,  has  been  suggested  to  me  by  Ub 
whose  name  stands  at  the  head  of  this  pamphlet  (that  ii  to 
the  Bev.  £.  B.  Pns^,  D.D. ) ;  one  to  whom  the  nhoit 


(a)  Beaumont'a   Psvche,  or  Love's  Hystsry,  the  Inter- 
oouxae  between  Christ  and  the  Boul,  1848. 
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Omroh  would  implidtly  bow  and  all  rereie.  I  haTO  no 
hesitatioQ  in  adopting  his  words  aa  my  own  fully  and 
oompletelj. 

I  do  not,  however,  sit  here  as  a  critic  of  style,  or  an 
arbiter  of  taste,  or  a  censor  of  logic.  I  have  not  to 
try  Mr.  Bennett  for  careless  language,  for  feeble 
reasoning,  or  superficial  knowledge.  It  is  my  duty 
to  decide  whether  the  words  in  which  he  now  ex- 
presses himself,  and  which  he  professes  to  have  since 
borrowed  from  a  profound  theologian,  occupying 
one  of  the  highest  positions  in  the  University  of 
Oxford,  do  or  do  not  contravene  the  formularies  of 
our  faith.  If  I  were  to  pronounce  that  they  did  so, 
I  should  be  passing  sentence,  in  my  opinion,  upon  a 
long  roll  of  illustrious  divines,  who  have  adorned 
our  universities  and  fought  the  good  fight  of  our 
Church,  from  Ridley  to  Keble— from  the  divine 
whose  martyrdom  the  cross  at  Oxford  commemo- 
rates, to  the  divine  in  whose  honour  that  university 
has  just  founded  her  last  college.  Moreover,  I  could 
not  pronounce  such  a  sentence  without  disregarding 
judicial  authority  of  the  gravest  kind.  For,  as  I 
have  already  observed,  in  Gorhani's  case  the  judge 
said: 

The  writers  whom  we  have  cited  are  not  always  oonaia- 
tent  with  themselyee,  nor  are  the  reasons  upon  wnioh  they 
found  their  jKMitions  nlways  valid ;  and  other  writers  of 
great  eminenoe,  and  worthy  of  great  respect,  have  expressed 
very  different  opinions.  But  the  mere  fact  that  such 
opinions  have  been  propounded  and  maintained  by  persons 
so  eminent,  and  so  much  respected,  as  well  as  by  very 
many  others,  appears  to  us  snmoientdy  to  proTe  that  the 
liberty  which  was  left  by  the  articles  and  formularies  has 
been  actually  enjoyed  and  ezerdaed  by  the  members  and 
ministers  of  the  Church  of  England. 

And  in  Heatk*M  case  the  judge  said : 

If  the  doctrine  in  question  has  been  held  without  offence 
l>y  eminent  divines  of  the  Church,  then,  though  perhaps 
difficult  to  be  reconciled  with  the  plain  meamng  of  the 
Articles  of  Beligion,  still  a  jvdge  in  my  position  oufht  not 
to  impute  blame  to  those  who  hold  it.  That  which  has 
been  allowed  or  tolerated  in  the  Church  ought  not  to  be 
questioned  by  this  court. 

In  the  case  of  Essays  and  Reviews  the  Privy  Council 
held  that  even  the  words  **  everh&sting  fire  **  might 
be  treated  by  a  clergyman  as  not  denoting  the 
eternity  of  punishment,  regard  being  had  to  the 
abMBoe  of  any  interpretation  of  the  words  in  the 
fonnularieS)  to  the  opinion  of  learned  men  respect- 
ing the  words,  and  to  a  liberty  of  opinion  exercised 
on  the  subject  by  certain  divines  without  restraint. 
Now,  I  have  shown  that  no  mode  of  the  presence  is 
defined  by  the  formularies,  and  by  a  large  induc- 
tion of  instances  that  the  present  opinions  for 
which  Mr.  Bennett  is  articled  are  not^  however, 
loosely  expressed,  distingnisiiable  in  substance  from 
those  which  have  been  maintained  for  many  years 
by  many  great  divines  oi  our  Churoh,  and  by  many 
learned  men. 

Conclusions  o/Law. — Sentence. 

The  conclusions  of  law  at  which  I  have  arrived 
are  the  following: — With  respect  to  the  first  and 
uncorrected  edition  of  this  pamphlet,  I  pronounce 
that  Mr.  Bennett,  by  his  language  respecting  the 
visible  presence  of  our  Lord,  and  the  adoration  of 
the  consecrated  elements,  has  contravened  the  law 
of  the  Church.  If  Mr.  Bennett  had  not  renounced 
this  language,  and  substituted  other  for  It,  I  must 
have  considered  whether  I  ought  not  a  pass  a 
sentence  of  suspension  upon  him,  accompanied  by 
a  monition  to  abstain  for  the  future  from  such 
language.  The  question  is  not  now  before  me 
whether  this  retractation  of  Mr.  Bennett  would 
have  sufficed  to  satisfy  the  severe  provisions  of  the 
Statute  of  Elizabeth  (18  Eliz.  c  12),  but  whether 
this  retractation,  however  ungraciously  made,  be 
not  sufficient  under  the  general  law  to  indicate  that 
he  has  finally  abandoned  the  unlawful  expressions 
which  he  had  used.  I  think  on  the  whole  they  are 
sufficient  for  this  purpose.     With  respect  to  the 


second  and  corrected  edition  of  his  pamphlet,  and 
the  other  work  for  which  he  is  articled,  I  say  that 
the  objective,  actual,  and  real  presence,  or  the 
spiritual  real  presence,  a  presence  external  to  the 
act  of  the  communicant,  appears  to  me  to  be  the 
doctrine  which  the  formularies  of  our  Church,  duly 
considered  and  construed  so  as  to  be  harmonious, 
intended  to  maintain.  But  I  do  not  lay  down  this 
as  a  position  of  law,  nor  do  I  say  that  what  is  called 
the  Receptionist  Doctrine  is  inadmissible ;  nor  do 
I  pronounce  on  any  other  teaching  with  refpect  to 
the  mode  of  presence.  I  mean  to  do  no  such  thing 
by  this  judgment.  I  mean  by  it  to  pronounce  only 
that  to  describe  the  mode  of  presence  as  objective, 
real,  actual,  and  spiritual,  is  certainly  not  contrary 
to  the  law.  With  respect  to  the  other  charges — 
namely,  those  relating  to  sacrifice  and  worship— I 
pronounce  that  Mr.  Bennett  has  not  exceeded  the 
liberty  which  the  law  allows  upon  these  subjects.  I 
make  no  order  as  to  costs. 

Proctors  for  the  promoter,  Moore  and  Currey. 
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Reported  by  Hbmbt  Pkat.  Baq.,  Barrister-at-Lav. 


May  4,  5,  and  26. 

Corporation  of  Exeter  v.  Earl  of  Deyor. 

Navigable  river — Pier —  Obstruction — Nuisance — Con- 
servators— Right  to  abate  nuisance — Right  to  sue-r- 
General  Pier  and  Harbour  Act  1861  (24  ^  25  Viet. 
c.  45),  s,  14. 

By  cm  Act  passed  in  31  Hen,  8,  the  corporation  of  the 
dtjf  of  Exeter  were  empowered  to  pluck  down^  dig^ 
break,  and  cast  up  all,  and  ail  manner  of  weirs,  rocxs, 
sands,  gravel,  and  other  lets  and  nuisainces  in  the  river 
Exe  bettveen  the  city  of  Exeter  and  the  high  sea,  and 
further  to  do  and  make  all  other  things  requisite  and 
necessaty,  whereby  ships,  ^.,  might  have  their  sure 
course  and  recourse  in  the  said  river  to  and  from  the 
city  of  Exeter,  compensating  the  owners  of  the  soil 
where  such  work*  should  be  made  for  infury  done  to 
the  soil: 

field,  that  this  Act  did  not  give  the  corporation  any 
right  to  institute  a  suit  to  restrain  the  erection  of  a 
pier  in  the  river,  but  only  a  right  to  abate  nuisances 
on  giving  compensation : 

HeUt  also,  that  the  pier  did  not  interfere  with,  or  afiect 
any  property  or  privilege  belonging  to  the  corporation 
within  the  meaning  of  sect.  Hof  the  General  Pier  aud 
Harbour  Act  1861 ;  and  consequently  that  the  consent 
of  the  corporation  uKts  not  required  for  the  erection 
of  the  pier. 

The  right  or  privilege  referred  to  in  sect.  14  of  the 
General  Pier  and  Harbour  Act  1861  means  a  pro- 
fitable right  or  privilege,  one  that  confers  a  tangible 
benefit  on  the  person  or  corporation  possessing  it,  and 
not  a  mere  right  to  abate  a  nuisance  on  giving  com- 
pensation, like  that  which  the  corporation  of  Exeter 
possessed  under  the  Act,  81  Hen.  8. 

This  was  a  suit  by  the  mayor,  aldermen,  and 
burgesses  of  the  city  of  Exeter,  against  William 
Reginald,  Earl  of  Devon,  and  the  Exe  Bight  Oyster 
Fishery  and  Pier  Company,  praying  that  the  defen- 
dants, their  servants,  agents,  and  workmen,  might 
be  restrained  by  injunction  from  erecting  any  pier 
so  as  to  extend  or  project  into  the  channel  of  the 
river  Exe,  and  from  silowing  to  remain  any  pier  or 
projection  constructed  by  them  so  as  to  extend  or 
project  into  the  river  Exe,  and  from  doing  any  act  • 
whidi  should  prejudice  or  affect  any  right,  power, 
privilege,  jurisdiction,  or  authority  of  the  plaintiffs 
under  the  Act  of  81  Hen.  8,  and  certain  Acts  of 
Victoria,  without  the  coBsent  and  approval  of  the 


672 


MAGISTRATES'   CASES. 


Rolls.] 


CORPOBATIOJff  OF  EXBTBB   V.  EkRL  OT  DsTON. 


[Bolls. 


plaintiffs  in  writing  under  their  common  seal  first 
obtained. 

The  plaintiffs  claimed  to  be  conservators  of  the 
river  Bxe  under  an  Act  passed  in  81  Hen.  8, 
entitled  "  An  Act  for  the  mending  of  the  ryver  of 
Exeter,"  by  which  the  mayor,  bailiffs,  and  com- 
monalty of  the  city  of  Exeter  and  their  successors 
were  empowered  ^*to  plucke  doun,  digge,  moyne, 
breake,  banke,  and  cast  upp  all  and  all  manner  of 
weyres,  rocke,  sande,  graveli,  and  othbr  letts  and 
noysaunces,  whatsoever  they  be,  in  the  said  ryver, 
and  also  in  other  places  and  grounde  convenient 
and  necessarie  for  the  same,  whose  soever  they  be, 
lyinge  between  your  said  cittie  and  the  high  sea, 
and  further  to  doe  and  make  all  other  thinges 
requisite  and  necessarie,  whereby  the  said  shippes, 
boats,  and  vessels  may  have  their  sure  course  and 
recourse  in  the  said  river,  to  and  from  your  said 
cittie,  and  there  to  charge  and  discharge  the  said 
goodes  and  merchandises  without  lett  or  distur- 
bance of  any  person  or  persons,  givinge  and  payiuge 
therefore  unto  the  lorde  or  iordes,  owner  and  owners 
of  the  soyle  where  such  digginge  and  mynynge  shall 
be,  in  recompence  and  satisfaction  of  and  for  the 
lande  and  grounde  so  to  be  digged  and  myned  after 
tlie  rate  of  t  wen  tie  yeres  purchase,  or  els  as  much 
as  shal  be  adjudged,  ordeyned,  and  deter  myned  by 
the  king's  justice  of  assize  in  the  county  of  Devon 
for  the  time  beinge,"  &c. 

Bj  the  Harbours,  Docks,  and  Piers  Clauses  Con- 
solidation Act  1847  (10  Vict.  c.  27),  s.  12,  it  is  pro- 
vided that  the  undertakers  of  such  works  shall  not 
construct  any  portion  of  their  works  on  the  shore 
of  the  sea,  or  of  any  navigable  river  communicating 
therewith,  where,  and  so  far  up  the  same  as  the 
tide  flows  and  rellows,  without  the  consent  of  Her 
Majesty,  her  heirs  and  successors,  to  be  signified  in 
wniing  under  tiie  hands  of  two  Commissioners  of 
Woods  and  Forests,  and  also  of  the  lords  of  the 
Admiralty.  This  Act  also  provides  that  if  the  con- 
servancy of  any  navigable  river  shall  legally  belong 
to  any  person  or  persons,  the  like  consent  and  ap- 
proval of  such  person  or  persons  shall  be  necessary 
in  addition  to  the  consent  of  Her  Majesty,  her  heirs 
and  successors,  to  be  testified  as  aforesaid. 

By  the  General  Pier  and  Harbour  Act  1861 
(24  &  26  Vict.  c.  45),  s.  14,  it  is  enacted  that  the 
promoters  shall  not,  by  any  provisional  order  under 
the  Act,  or  by  any  Act  of  Parliament  confirming 
such  order,  be  authorised  to  do  any  act,  matter,  or 
thing,  which  shall  prejudice  or  affect  any  right, 
privilege,  power,  jurisdiction,  or  authority  acquired 
by  or  given  to  any  person  or  persons  by  royal 
charter,  by  prescription,  or  by  any  local  or  personal, 
or  private  Acts,  for  the  purpose  of  executing  any 
works  such  as  are  contemplated  by  the  Act,  or  for 
the  management  or  conservancy  thereof,  or  for  pro- 
tecting the  navigation  of  any  tidal  waters  or  navi- 
gable rivers,  or  for  making  any  river  navigable,  or 
otherwise  improving,  maintaining,  or  continuing  the 
navigable  passage  thereof,  or  any  works  connected 
therewith,  or  which  shall  prejudice,  or  tend  to  pre- 
judice, or  injuriously  affect  the  access  to  or  passage 
fronpi  any  quay,  pier,  harbour,  basin,  dock,  or  inland 
navigation,  or  the  channels  or  passages  thereof,  or 
leading  thereto  or  therefrom,  or  the  use  or  enjoy- 
ment of  any  quay,  pier,  harbour,  basin,  dock,  or  in- 
land navigation,  without  the  consent  in  every  case 
of  such  person  or  persons ;  such  consent  to  be  ex- 
pressed in  writing,  and  in  the  case  of  a  corporation 
to  be  under  their  common  seaL 

By  the  General  Pier  and  Harbour  Act  1861  Amend- 
ment Act  (25  Vict.  c.  19),  s.  25,  it  is  enacted  that 
the  Board  of  Trade  shall  not  make  any  provisional 
order  taking  away  or  abridging  any  right,  privilege, 
power,  jurisdiction,  or  authority  given  or  reserved  to 
any  person  or  corporation  by  any  local  or  special 
Act  of  Parliament,  without  the  consent  in  writing 


of  such  person  or  corporation ;  but  subject  to  thii 
restriction  and  to  the  provisions  of  the  General 
Pier  and  Harbour  Act  1861  and  the  Act  aineoding 
it,  every  such  provisional  order,  when  duly  con- 
firmed by  Parliament,  shall  be  of  full  force  and 
effect,  any  local  or  special  Act  to  the  contrary  not- 
withstanding. 

The  Earl  of  Devon,  as  lord  of  the  manor  of 
Kenton,  is  owner  of  part  of  the  foreshore  of  the 
river  Exe.  The  Exe  Bight  Oyster  Fishery  and 
Pier  Company  was  formed  for  the  purpose  (amongst 
other  things)  of  erecting  the  pier,  which  was  the 
subject  of  the  present  suit.  On  the  13th  May  1866 
the  Earl  of  Devon  demised  to  the  company  a  portion 
of  the  foreshore  belonging  to  him  for  a  term  of 
ninety-nine  years. 

In  the  year  1863  the  Earl  of  Devon  applied  by 
memorial  to  the  Board  of  Trade  to  make  a  pro- 
visional order  under  the  General  Pier  and  Harbour 
Act  1861,  and  the  Act  amending  it,  to  empower  him 
as  promoter  to  construct  a  pier  with  a  proper  em- 
bankment as  an  approach  thereto  in  the  direction  of 
and  projecting  into  the  river  Exe,  at  a  place  called 
Starcross,  situate  in  the  bight  of  the  river  between 
the  city  of  Exeter  and  the  sea.  Early  in  1864 
memorials  opposing  the  construction  of  the  pier 
were  present^  to  the  Board  of  Trade  by  the 
plaintiffs,  by  the  commissioners  of  customs  sod 
quay  dues  of  the  city  of  Exeter,  and  by  the  pilots  of 
Topsham,  a  village  on  the  Exe  between  Starcrou 
and  Exeter,  whose  interests  would  be  injured  by  the 
construction  of  the  pier,  as  goods  would  in  future  be 
landed  there  and  sent  by  rail  to  Exeter,  instead  of 
being  sent  up  the  river  in  charge  of  a  pilot.  Not* 
withstanding  the  opposition  offered  to  the  earFi 
application,  the  Board  of  Trade  on  the  25th  March 
1864,  made  a  provisional  order  sanctioning  the 
erection  of  the  proposed  pier,  and  this  order  was  in 
July  18G4,  amongst  other  provisional  orders,  con- 
firmed by  the  Pier  and  Harbours  Orders  Ccnfirms- 
tion  Act  1864  (27  &  28  Vict.  c.  93). 

By  his  lease  to  the  company  the  EUurl  of  Devon 
transferred  to  them  his  rights  under  the  pro- 
visional order.  In  Aug.  1866,  the  works  of  the 
pier  were  commenced,  and  the  first  pile  was  driven 
with  a  ceremony,  at  wliich  the  mayor  and  corpora- 
tion of  Exeter  were  present.  The  plaintiffs,  how- 
ever, never  gave  their  approval  or  consent  to  the 
construction  of  the  pier ;  and  in  May  1867  and 
Jan  1868  they  caused  notices  to  be  served  on  the 
defendants,  requiring  them  to  remove  what  they  bsd 
already  constructed,  and  to  desist  from  further 
prosecuting  the  work;  but  the  defendants  disrs- 
garded  these  notices,  and  in  June  1868  the  pUintiffi 
filed  their  bill,  alleging  that  the  pier  would  seriooflj 
interfere  with  the  navigation  of  the  river,  and  piaj- 
ing  as  above  set  forth. 

In  support  of  their  case  the  plaintiffs  Klied 
greatly  on  a  decree  made  by  the  Court  of  Exche- 
quer in  1670  in  a  suit  which  the  corporation  miti- 
tuted  to  lestrain  the  owners  of  a  mill  from  opening 
the  banks  of  a  canal  which  the  corporation  had 
constructed,  and  from  supplying  their  mill  with 
water  from  the  canal.  The  Court  of  Exchequer 
made  a  decree  in  favour  of  the  corporation,  ordering 
the  defendants  to  stop  up  the  opening  which  thej 
had  made  in  the  canal,  and  to  repair  the  banks. 

Sir  Roundeii  Palmer,  Q.  C,  Sir  Richard  BaggtJkff, 
Q.  C,  and  CharUs  Hall,  iot  the  plaintiffs,  submitted 
that,  as  conservators  of  the  river  Exe,  they  had  ss 
good  a  title  to  maintain  a  suit  to  restrain  the  erec- 
tion of  what  would  obstruct  the  navigation  of  the 
river  as  if  they  were  riparian  owners ;  and  riparisn 
owners  could  maintain  such  a  suit,  although  nnsbie 
to  prove  that  their  property  sustained  any  seriooi 
injury.    They  cited 

Bickett  T.  Morris,  L.  Bep.  1  H.  L.  So.  47; 
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Duke  of  Northumberland  t.  Houghton,  L.  Eep. 

SEx.  127;  22  L.  T.  Eep.  N.S.  491 ; 
Atiomey-Oeneral  v.  Earl  of  LonaddUf  20  L.  T. 

Eep.  N.  S.  64;  L.  Eep.  7  Eq.  377. 

Jessel,  Q.  C.  ard  Kekewirh^  for  the  Earl  of  Devon, 
contended  that  the  plaintiffs  were  not  entitled  to 
sae.  There  was  no  private  injury  iu  this  case,  and 
if  there  were  public  injury,  the  remedy  should  be 
an  information  by  the  Attorney- General.  Moreover, 
the  Earl  of  Devon  was  not  properly  made  a  defen- 
dant; he  was  only  the  landlord  of  the  company, 
and  had  taken  no  active  part  in  erecting  the  pier. 

SoutAgate,  Q.  C,  and   Everitt,  for  the  company, 
contended  that  the  plaintiffs  were  not  entitled  to 
sue.    Until  the  passing  of  the  Act  3  &  4  Will.  4, 
c.  22,  commissioners  of  sewers  could  not  maintain 
a  suit  to  restrain  a  nuisance.    They  cited 
Duhe  of  Newcastle  v.  Cla/rk,  8  Taunt.  602 ; 
Crossman  v.  The  Bristol  and  South  Wales  Union 
Compamy,  1  H.  &  M.  5S1. 
A  suit  like  this  could  only  be  maintained  by  the 
Attorney- General.    They  cited  on  this  point 

Vestry  of  the  Parish  of  Bermondsey  v.  Brown^  13 
L.  T.  Eep.  N.  S.  574 ;  11  Jur.  N.  S.  1031 ;  L.  Eep. 
1  Eq.  204 ; 
Ware  ▼.  Regent's  Ca/nal  Company y  3  De  G.  &  J. 

212; 
Mayor  of  Liverpool  v.  77w  ChorUy  Waiertoorks 
CoTfvpany,  2  De  G.  M.  &  G.  852; 
They  contended  that  the  company  were  authorised 
by  Act  of  Parliament  to  erect  the  pier,  and  that 
the  plaintiffs  couU  not  interfere,  as  the  Act  gave 
them  no  title  to  do  so.    They  cited 

Attomey-Qeneral  v.  The  Metropolitan  Board  of 

Works,  1  H.  &  M.  298 ; 
Attomey-Oeneral  v.  The  Conservators  of  the 
Thames,  1  H.  &  M.  1. 
They  contended  also  that  the  plaintiffs  were  not 
conservators,  and  that  they  were  debarred  from  in- 
terfering by  laches  and  acquiescence ;  and  that  a 
corporation  might  be  bound  by  acquiescence  was 
proved  by 

Laird    t.    The  Birkenhead    Railway  Company, 
1  L.  T.  Eep.  N.  S.  159 ;  John.  500 ; 

Sir  Richard  BaggoUay,  in  reply,  cited 
Hale,  De  Jure  Maria,  23 ; 

Sp^^cer  V.  The  Lond^m  and  Birmingham  Railway 
Com/pamy,  8  Sim.  193 ; 

May  26.— Lord  Romillt. — This  is  a  bill  filed  by 
the  Corporation    of  Exeter    against  the  Earl   of 
Devon  and  the  Exe  Bight  Oyster  Fishery  and  Pier 
Company.    The  complaint  made  is  this:  That  by 
statute,  in  81  Hen.  8,  power  is  given  to  the  Corpo; 
ration  of  Exeter  to  abate  all  nuisances  and  hind- 
rances made  in  the  river  Exe ;  that  this  is  confirmed 
by  the  Act  passed  in  the  3  Vict.  (c.  74)  for  preserv- 
ing the  navigation   of    the  river  Exe.     That  in 
addition  to  this,  the   Harbours,  Docks  and  Piers 
Clauses  Act  1847  (10  Vict.  c.  27),  s.  12,  enacts  thai 
no  pier  shall  be  constructed  in  the  tide  without  the 
consent  of  the  corporation,  when  the  conservancy  of 
the  navigable  river  belongs  to  any  corporation  ;  and 
farther,  that   the  General  Pier  and  Harbour  Act 
1861,  enacts  that  the  provisional  orders  and  powers 
contained  therein,  or  in  any  other  Act  of  Parlia- 
ment, shall  not  enable  anyone  to  do  anything  to 
prejudice  rights  acquired  by  royal  charter,  prescrip- 
tion, or  private   Acts   of    Parliament.     The   Exe 
Bight  Oyster  Company  have  taken  a  lease  from  the 
Earl  of  Devon,  and  have  begun,  under  the  authority 
of  the  Board  of  Trade,  to  construct  a  pier  in  the 
Exe.    The  plaintiffs  contend  that,  under  the  Act  of 
Hen.  8,  and  the  other  Acts  above  mentioned,  they 
have  rights  and  privileges  which  are  affected  by  the 
pier  proposed  to  be  erected,  that  this  cannot  be  done 
without  their  consent,  and  that  instead  of  con- 


senting, they  have  protested.  The  Earl  of  Devon 
submits  by  his  answer  that  he  is  in  no  respect  a 
proper  party  to  the  suit.  What  he  has  done  is  thfs : 
He  is  proprietor  of  the  foreshore,  and  he  has 
granted  a  lease  of  it  to  the  Exe  Bight  Oyster  Com- 
pany. He  is  not  a  member  of  the  company,  and 
except  as  lessor,  he  has  no  interest  in  the  matters 
complflined  of  by  the  plaintiffs.  The  Exe  Bight 
Oyster  Company,  in  addition,  urge  many  very 
serious  objections  to  the  relief  sought  by  the 
plaintiffs.  The  first  objection  is  this :  they  contest 
the  right  of  the  corporation  to  sue  at  aU  in  this 
matter.  A  proprietor,  they  say,  no  doubt  may  sue 
a  person  who  trespasses  on  his  land  and  erects  a 
nuisance,  but  this  is  not  that  case,  for  it  is  not  shown 
that  the  corpoaation  have  any  proprietary  right  in 
the  matter ;  certainly  they  have  no  land  or  soil  in 
or  near  the  spot  where  the  pier  is  erected.  It  is 
true,  no  doubt,  that  when  a  public  nuisance  is  occa- 
sioned, it  may  be  abated  by  a  suit,  but  then  the 
suit  must  be  brought  by  the  Attorney-General, 
either  suing  ex  officio  or  at  the  relation  of  some 
person.  But  this  is  not  an  information,  nor  is  the 
pier  complained  of  as  a  public  nuisance,  but  as  a 
private  injury  to  the  corporation.  If  therefore  the 
plaintiffs  are  entitled  to  sue  at  all,  it  can  only  be  in 
respect  of  some  right  conferred  on  them  either  by 
royal  grant  or  by  Act  of  Parliament.  No  royal 
grant  is  produced  or  shown  to  have  existed.  As 
to  Acts  of  Parliament,  their  rights  are  rested 
exclusively  on  the  Act  of  81  Hen.  8,  which 
is  given  in  evidence  in  this  case.  For  the  pur- 
pose of  considering  the  point  which  is  the  main 
contention  of  the  plaintiffs,  it  is  necessary  care- 
fully to  examine  this  Act.  The  first  thing  that 
appears  is  that  it  does  not  give  the  corporation  any 
right  to  sue.  It  is  true  that  it  does  give  them  a 
right  to  abate  nuisances  on  giving  a  proper  compen- 
sation to  the  owner.  The  Harbours,  Docks,  and 
Piers  Clauses  Act  1847  enacts  that  no  rights  shall 
be  interfered  with  without  the  consent  of  the 
owner ;  and  it  is  contended  that  the  power  to  abate 
nuisances  on  giving  compensation  is  a  right  or  pri- 
vilege conferred  on  the  corporation  by  the  Act  81 
Hen.  8,  of  which  they  are  the  owners  within  the 
meaning  of  the  Act  of  1847,  and  of  which  they  can- 
not be  deprired  without  their  consent ;  and  that  as 
their  consent  has  not  been  obtained,  and  as  the  pier 
interferes  with  these  privileges,  the  defendants  can- 
not proceed  with  the  pier,  and  must  be  restrained 
from  so  doing  until  such  consent  has  been  obtained. 
They  put  their  case  as  high  as  this,  that  though  the 
plaintiffs  are  not  entitled  to  withhold  their  consent 
maliciously,  they  are  at  least  not  compellable  to 
assign  any  reason  for  their  refusal,  and  they  are  the 
sole  judges  of  the  propriety  of  their  assent  or  refusal. 
The  Act  of  Hen.  8,  in  my  opinion,  gives  nothing  but 
a  right  to  abate  nuisances  on  giving  x:ompensatson  to 
be  assessed  by  the  judges  of  assize.  Whether  under 
this  Act  the  plaintiffs  could  abate  this  pier  is  more 
than  doubtful,  having  regard  to  all  that  has  passed. 
But  if  they  could,  it  could  only  be  on  payment  of  all 
the  compensation  due  to  the  defndeants  for  the 
injury  done  to  them,  which  is  not  offered  by  the 
plaintiffs,  nor,  indeed,  likely  to  be  contemplated  by 
them.  It  is,  I  think,  reasonably  clear  that  this  Act 
gives  the  plaintiffs  no  other  power  if  it  does  not  give 
this ;  and  I  am  quite  clear  that  this  is  not  the  species 
of  right  or  privilege  which  is  pointed  out  by  the 
General  Pier  and  Harbour  Act  1861,  as  one  not  to 
be  touched  without  the  consent  of  the  owner.  The 
right  there  referred  to  means  a  profitable  right  or 
privilege,  one  that  confers  a  tangible  benefit  on  the 
person  or  corporation,  not  a  mere  right  to  pull  down 
another  man's  work  with  or  without  cause  on  paying 
him  for  the  injury  so  done,  even  if  the  Act  con- 
ferred that  right,  which  I  am  of  opinion  it  does  not. 
Except  under  this  Act  I  see  nothing  on  which  the 
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plaintiffs  can  rest  their  case.  I  look  in  vain  for 
any  evidence  to  show  that  the  corporation  are  con- 
sertators  of  the  river  Eze.  There  is  nothing  to 
establish  this  right.  The  suit  in  the  Exchequer  in 
1870  has  nothing  to  do  with  this  case.  That  was  a 
suit  to  abate  a  manifest  nuisance.  It  was,  in  fact, 
nothing  more  than  this:  The  corporation  had 
bought  land  for  the  purpose  of  making  their  canal, 
and  the  neighbouring  millowner  took  the  water 
from  the  canal  to  work  his  mill ;  that  is  to  say.  ^it 
was  an  ordinary  case  of  injury  to  private 
property.  The  matter  in  contest  between  the 
plaintiffs  and  the  defendants  rests  entirely  on  the 
Harbours,  Docks,  and  Fiera  Clauses  Act  1847,  and 
the  Genera]  Pier  and  Harbour  Act  1861,  with  the 
Amendment  Act,  25  Vict.  c.  19.  And  upon  con- 
sidering  these  Acts,  and  what  has  been  done  in  this 
matter,  I  think  that  the  whole  matter  has  be^n 
throughout  from  the  commencement  properly  con- 
ducted, and  determined  with  full  notice  to  the  plain- 
tiffs, and  that  the  matter  has  been  finally  determined 
against  them  by  a  competent  tribunal.  In  the  first 
place,  the  Earl  of  Devon  applied  by  memorial  to  the 
Board  of  Trade  for  power  to  construct  the  pier 
with  a  proper  embankment.  So  far  as  regards  the 
navigation  of  the  river  Eze,  this  was  approved  by 
the  Lords  of  the  Admiralty.  The  prospectus  of 
the  company  is  issued  in  the  mean  time.  In  January 
1864,  the  plaintiffs  present  their  memorial  to  the 
Board  of  Trade  to  prevent  the  a>nstruction  of  the 
pier.  The  Commissioners  of  Customs  and  Quay 
Dues  do  the  same,  in  the  same  month ;  and  in 
February  1864,  the  pilots  appointed  by  the  Board 
of  Trade,  who  reside  at  Topsham  on  the  river  Eze, 
present  a  similar  memorial.  Thereupon  the  Board 
of  Trade  Rafter  pointing  out  that  only  they  take  cog  • 
nisance  of  the  interests  of  the  public,  and  do  not 
decide  between  conflicting  local  interests,  unless 
the  parties  themselves  desire  their  arbitration), 
enter  into  a  full  investigation  of  the  whole  matter, 
and  having  made  certain  alterations  in  the  plan, 
make  the  provisional  order  required  by  the  statute. 
Thereupon,  in  July  1864,  an  Act  of  27  &  28  Vict. 
c.  93  is  passed,  which  confirms  a  series  of  provi- 
sional orders  noade  by  the  Board  of  Trade  under 
the  Act  of  1861,  including,  amongst  them,  that  re- 
lating to  the  pier  proposed  to  be  constructed  in  the 
Eze  Bight,  with  this  limitation :  —  "  Notwith- 
standing anything  hereinbefore  contained,  the 
proposed  pier  shall  not  be  constructed  ezcept  on 
such  site  within  the  limits  of  deviation  shown  on 
the  deposited  plans,  and  of  such  dimensions  as  the 
Board  of  Trade  may  from  time  to  time,  before  the 
completion  of  the  pier,  direct  or  approve,  with  a 
vi(;w  to  the  prevention  of  injury  to  the  navigation 
of  the  river  Eze."  Afterwards,  under  this  clause, 
the  Board  of  Trade  made  some  alterations,  and, 
finally,  on  the  1st  Aug.  1866,  the  works  were  begun 
in  their  altered  form,  and  the  first  pile  was  driven. 
The  lease  from  the  Earl  to  the  company  bears  date 
the  I3th  May  1866,  but  though  the  works  were 
begun  in  the  August  following,  the  plaintiffs  took 
no  step  for  nine  months.  At  last,  in  May  1867 
they  gave  a  notice  to  the  Earl  of  Devi>n  to  desist. 
In  January  1868  they  gave  another  notice  lo 
the  Eze  Bight  Oyster  Company  to  a  similar 
effect,  and  in  June  1868  they  filed  this  bill. 
Their  delay  in  filing  the  bill  is  nowhere  ez- 
plained  or  justified.  They  stand  by  and  see 
all  that  is  going  on,  thev  allow  a  considerable 
ezpenditure  of  money,  and  a  practical  carrying 
into  effect  of  the  company's  object,  and  they  do 
nothing.  In  my  opinion  the  case  of  the  plaintiffs 
fails  in  every  way.  In  the  first  place,  they  have,  I 
think,  no  legal  right  to  complain;  in  th<>  second 
place,  if  they  had,  they  are  not  injured  ;  and,  thirdly, 
if  they  were  injured  they  have  acquiesced  in  the 
defendants'  proceedings.    I  say  that  the  plaintiffs 


are  not  injured,  because,  after  carefully  reading  and 
considering  the  evidence,  I  am  of  opinion  that  the 
public  generally  will  be  greatly  benefited  by  this  pier, 
and  that  an  injury  will  be  inflicted  on  no  one,  ezcept 
that  some  of  the  pilots  who  have  hitherto  taken 
vessels  in  charge  between  the  Bight  and  the  mouth 
of  the  canal  leading  to  the  city  of  Ezeter,  and  which 
pilots  reside  at  the  village  of  Topsham,  may  possiblj, 
nay,  I  think,  probably  will,  find  their  custom  and 
business  diminished.  Even  this  is  doubtful,  but, 
unfortunately,  it  is  one  of  the  consequences  of 
improvements,  that  they  injure  those  persons  who 
benefited  by  the  old  and  inadequate  system  which  is 
improved  upon,  and  which  becomes  altered  or  super- 
seded by  the  system  introduced.  I  think  this  conse- 
quence, as  a  general  effect,  is  contemplated  in  all 
cases  of  this  description,  and  that  it  is  not  the 
meaning  of  these  Acts  that  such  a  consideration 
should  be  allowed  to  stand  in  the  way  of  such 
improvements.  On  the  general  merits,  then,  I  am 
of  opinion  that  the  public  will  be  gainers,  and  I 
think  it  probable  that  if  I  am  right  in  believing  that 
the  public  will  be  gainers,  the  inhabitants  of  the 
city  of  Ezeter  will  also  be  gainers.  That  the  cor- 
poration of  Ezeter  may  suffer  some  loss  of  pecuniary 
income  is  possible,  but  nothing  to  that  effect  is 
proved.  I  am  clear  that  this  pier  does  not  interiere 
with  or  affect  any  property  or  privilege  belonging 
to  the  corporation  within  the  meaning  of  the  Act  of 
1861,  and  consequently  that  the  consent  of  the  cor- 
poration was  not  required.  I  think  that  everything 
has  been  done  that  ought  to  have  been  done ;  and 
the  case  of  the  corporation  having  been  brought 
before  the  Board  of  Trade  and  decided  against  the 
corporation,  disposes  of  their  claim,  ezcept  so  far  si 
they  might  appeal  to  Parliament.  They  did  not 
do  so,  or  failed  in  doing  so,  upon  the  bill 
to  confirm  the  provisional  order;  and  the  Legis- 
lature have  passed  the  Act  confirming  the  orier 
containing  power  to  modify  the  plan.  That  order 
has  the  force  of  an  Act  of  the  P.  rliaroent,  and  con- 
clusively disposes  of  any  claim  on  the  part  of  the 
plaintiffs.  The  consequence  is  that,  in  my  opinioo, 
the  bill  must  be  dismissed  with  costs. 

Solicitors  for  the  plaintiffs,   Gregory^  RowcUfftty 
and  RawU  for  W.  D.  Moore,  Ezeter. 

Solicitors  for  the  Earl  of  Devon,  Lake  and  Co. 

Solicitors  for  the  Eze  Bight  Oyster  Companj 
Sympaon  and  Warner. 

JUDICIAL    COMMITTEE    OF    THE 

PBIVY    OOTOCHi. 

Reported  by  Douolab  KntaaiORo,  Baq.,  D«rTister-at-LMr. 

Ju^  25,  and  26. 

(Present :— The  Right  Hon.  Lord  Caiuns,  Sir  James 
W.  CoLviLB,  and  Sir  Joseph  Napibb.) 

Lbyinobb  (app.)  V,  Thb  Qubbn  (reap.) 

Criminal  law — Practice— Jury  de  medietnte  iutgrnt— 
Peremptory  ckalUnge  to  alien  jtiror  6  Geo,  4,  e  50^ 
S.47. 

The  appellant,  on  his  trial  Jar  murder  at  Afe&oune, 
claimed  the  right  of  peremptory  challenge  to  an  alitn 
summoned  on  a  jury  de  med>etate.  Under  the  aJoaud 
statute  {The  Junes  Act  1865,  JS'o,  272),  Uke  tk 
statute,  6  Geo.  4,  c.  50,  s.  47,  no  alien  juror,  on  a 
jury  de  medietate,  "  shall  be  liable  to  be  challenged  for 
want  of  freehold,  or  of  any  other  qualijicaticm  re- 
quired by  this  Act,  but  nay  be  challenged  for  anf 
other  cause  in  like  manner  as  if  he  were  quaUfial  lig 
this  Act.'*  The  challenge  was  disallowed,  the  trial 
proceeded,  and  the  appellant  was  convicted. 

Held  (reversing  the  judgment  of  the  Siqareme  Court  of 
Victoria,  criminal  jurisdictiok)  that  the  challaifft 
ought  to  have  been  aUowed;  and  that  the  verdict  aai 
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convicticn  mutt  be  qtuuhed^  and  a  venire  de  novo 
awarded : 

The  etmpoeition  of  a  jury  de  medietate  is  prescribed  by 
statute,  but  the  incicknls  of  the  triaij  ana  among  them 
the  right  oj  peremptory  challenge^  are  annexed  by 
the  common  law,  and  are  therefore  impHed  and  in- 
ehtded  in  the  statute. 

If  it  be  doubtful  whether  the  right  of  peremptory  chal- 
lenge has  been  taken  away,  the  prisoner  should  have 
the  benefit  of  the  doubt  on  the  general  principle 
**  tutitu  erratur  in  mitiori  sensu" 

Thifl  wM  an  appeal  from  a  jadgment  or  order  of 
the  Snpreme  Court  of  the  Colony  of  Victoria 
(criminal  jurisdiction)  afllrming  a  conTiction  for 
maoalaughter  which  had  been  giyon  in  an  informa- 
tion on  the  trial  of  the  appellant.  On  the  15th 
Jane  18fi9  an  information,  in  the  nature  of  an 
indictment  for  murder  on  the  high  seas,  was  ex- 
hibted  against  the  appellant  in  the  Snpreme  Court 
at  Melbourne. 

Upon  the  trial  of  the  information  the  appellant 
prayed  for  a  mixed  jury  de  medieiate  HnguaSf  on  the 
ground  thrt  he  was  an  alien,  bom  at  Pappenheim, 
in  the  kingdom  of  Bavaria,  and  was  under  the 
allegiance  of  the  Eling  of  Bavaria;  and  a  mixed 
jury,  whereof  half  were  British  subjects  and  the 
other  half  were  aliens,  was  impanelled  to  try  the 
appellant.  Thereupon  the  appellant  challenged 
peremptorily  Samuel  Perkins  Ix>rd,  an  alien,  and 
one  of  the  said  jury,  to  which  challenge  her 
Majesty's  Attorney- General  for  the  colony,  on 
behalf  of  the  Crown,  demurred,  and  the  appellant 
baring  joined  in  demurrer,  the  Supreme  Court 
gave  judgment  (on  the  authority  of  K  ▼.  Ah  Toon, 
3  Wyatt,  Webb,  and  A'Beckett,  Victorian  Rep.  81) 
against  the  appellant  on  the  demurrer,  and  adjudged 
that  the  challenge  was  insufficient  in  law,  and  that 
Samnel  Perkins  Lord  was  not  liable  to  be  chal- 
lenged peremptorily  as  aforesaid.  The  trial  then 
proceeded,  and  the  jury  found  the  appellant  guilty 
of  manslaughter. 

At  the  trial  a  point  of  law  other  than  that  arising 
on  the  said  demurrer  was  reserved  for  the  consider- 
ation and  determination  of  the  judges  of  the  Supreme 
Court,  who  afterwards  affirmed  the  conviction,  and 
the  appellant  was  sentenced  to  seven  years'  im- 
prisonment with  hard  labour. 

The  following  are  the  corresponding  provisions  of 

colonial  and  English  statutes  referred  to  on  this 

qaestion : 

Victorian  Statute  (1865,  No.  272.) 
S«ct.  96.— In  aJl  inquesta  to  bo  taken  before  any  court 
wherein  the  Queen  is  a  verty,  howsoeTer  it  be.  notwith- 
itani^Uig  it  be  alleged  by  tnem  that  tue  for  the  Queen  that 
the  jurors  of  those  inquests  or  some  of  them  be  not  in- 
different for  the  Queen,  yet  such  inquests  shall  not  remain 
oataken  for  that  cause ;  but  if  they  that  sue  for  the  Queen 
will  challenge  any  of  tlioee  jurors,  uiey  shall  assign  for  their 
challeuge  a  cause  certain,  and  the  truth  of  the  tame  chal- 
lenics  shall  ue  inquired  of  according  to  the  custom  of  the 
court,  and  it  shall  be  proceeded  to  the  taking  of  the  same 
faiquisitions  as  it  shall  be  found  if  the  challenges  be  true  or 
not,  after  the  discretion  of  ^he  court. 

Sect.  37.—  .  .  .  Every  person  arraigned  for  any  treason 
felony  or  misdemeanor,  shall  be  admitted  to  challenge 
peremptorily  to  the  number  of  twenty,  and  every  peremp- 
tory challenge  above  the  number  aforesaid,  rcsptictively 
shall  be  void,  and  the  trial  or  inquiry  shall  pruceud  as  if  no 
such  challenge  had  been  made  .  .  .  and  unless  the  jurors  or 
asseMors  shall  be  sworn  for  the  particular  trial  or  inquiry, 
every  challenge  shall  be  made  as  the  juror  or  assessor 
comes  to  take  his  seat,  and  before  he  takes  it. 

S«et.  38.— On  the  prayer  of  any  alien  infotmed  against 
for  say  felony,  the  sheriff  shall,  by  command  of  the  court, 
return  for  one-half  of  the  jary  a  competent  number  of 
tUens,  if  so  many  there  be  in  the  town  or  plac  •  where 
the  trial  is  had  ;  and  if  not,  tiien  so  many  aliens  as  shall  be 
found  in  the  same  town  or  place,  if  any,  and  uo  such  alien 
juror  shall  be  liable  to  be  challenged  for  want  of  freehold 
or  of  any  other  qnalillcation  required  by  thi«  Ant,  but  every 
tnoh  alien  may  be  ohalleuKed  for  any  other  ctiuse  in  like 
Banner  as  if  he  were  qnoliiied  by  this  Act. 

6  Geo.  4,  e.  00. 
S«et.  88.— That  in  ail  inquests  to  be.  taken  before  any  of 


the  courts  hereinbefore  mentioned,  wherein  the  kinir  is  a 
party,  howsoever  it  be,  notwithstanding  it  be  alleged  by 
them  that  sue  for  the  king,  that  the  juries  for  those  in- 
quests or  some  of  them  be  not  indifferent  for  the  king,  yet 
such  inquests  shall  not  re  main  untaken  for  that  cause ;  but, 
if  they  that  sue  for  the  king  will  challenge  any  of  tbome 
jurors,  they  shall  assign  of  their  challenge  a  cause  certain, 
and  the  truth  of  the  same  challenge  shall  be  inauired.of 
according  to  the  custom  of  the  court,  and  it  shall  i>e  pro- 
ceeded to  the  taking  of  the  same  inquisitions,  as  it  shall  be 
found  if  the  challenges  be  tme  or  not,  after  the  discretion 
of  the  court,  and  that  no  person  arraigned  for  murder  or 
felony  shall  be  admitted  to  any  peremptory  challenge 
above  the  number  of  twenty. 

718  Geo.  4,  c.  28. 
8eet.  8.— That  if  anv  person  indicted  for  any  treason 
felony  or  piracy,  shaU  challenge  peremptorily  a  greater 
number  of  the  men  returned  to  be  of  the  jury  Uian  such 
person  is  entitled  by  law  so  to  challenge  in  any  of  the  said 
cases,  eveiv  peremptorv  challenge  beyond  the  number 
allowed  hj  law  in  any  of  the  said  cases  shall  be  entirely 
voidj.  and  tne  trial  of  such  person  shall  proceed  as  if  no  such 
challenge  had  been  made. 

6  Geo.  4.  e.  50. 
Sect.  47.— Provided  that  nothing  herein  contained  shall 
extend,  or  be  oonstmed  to  extend,  to  deprive  any  alien 
indicted  or  impeached  of  any  felony  or  misdemeanor,  of  the 
right  of  being  tried  by  a  jury  de  medietate  Un^iicB,  but  that 
on  the  prayer  of  every  alien  so  indicted  or  impeached  the 
sheriff  or  other  proper  minister  shall,  by  command  of  the 
court,  return  for  one-half  of  the  jury  a  competent  number  of 
aliens,  if  so  many  there  be  in  the  town  or  place  where  the 
trial  is  had,  and  if  not,  then  so  many  sliens  as  shall  be 
found  in  the  same  town  or  place,  if  any ;  and  that  no  such 
alien  juror  shall  be  liable  to  be  cnallenged  for  want  of  free- 
hold or  of  any  other  qualification  required  by  this  Act,  but 
that  every  such  alien  may  be  challenged  for  any  other  cause 
in  like  manner  as  if  he  were  qualified  by  this  Act. 

S/eigh,  Serjt.,  and   Bell  {Thomas  with  them),  for 
the  appellant. — The  colonial  and  home  statutes, 
though  differently   worded,  are  substantially  the 
same  with  respect  to  the  challenge  of  jurors.    The 
right  of  challenge  is  a  common  law  right  which  ap- 
plies as  well  to  juries  ds  medietate  linguae  as  to  other 
juries,  and  such  right,  given  by  stat.  28  £dw.  8, 
c  13,  cannot  be  taken  away,  except  by  an  express 
statutory  provision:  (Hawkins's  Fl.  Cor.,  vol.   1, 
p.  72.)  None  such  is  contained  in  the  statutes  above 
set  out.      In    Reg.  v.    Giorgeiti,    4  F.  &   F.  546, 
the  prisoner  exercised  without  question  the  right  of 
peremptory  challenge  of  a  portion  of  a  jury  de 
medietate.  Here  the  court  below,  in  deciding  against 
the  appellant  relied  on  the  authority  of   Reg.  v. 
Ah  Toon,  8  Wyatt,  Webb,  and  A'Beckett,  Victorian, 
Rep.  31.    In  that  case  the  prisoner,  a  Chinaman  on 
his  trial  for  rape,  obtained  an  order  for  a  jury  de 
medietate,  and  the  sheriff  returned  a  panel  of  eigh- 
teen foreigners.    When   the  case  was  called  on, 
counsel  for  the  prisoner  insisted  that  he  was  entitled 
to  challenge  all  foreigners  to  the  number  of  twenty. 
The  judge  who  tried  the  case  held  that,  as  to  the 
foreigners,  the  prisoner  was  entitled  to  challenge 
only  for  favour  or  special  cause.    The  jury  was 
balloted  for  on  that  basis,  the  Crown  ordering  one 
foreigner  to  stand  aside.    The  prisoner  was  con- 
victed and  sentenced  to  death.    Stawell,  C.  J.,  on  a 
case  stated  for  the  full  court,  in  affirming  the  con- 
viction, said:  **The  right  to  a  jury  de  medietate  is 
the   creature   of   statute  and    the  enactments  of 
the  Imperial  Parliament    having    been   repealed, 
so  far  as    they    are  applicable   to   this  country, 
the    law   on   this    subject   is    now   contained    in 
the  Juries  Sutute  1865,  No.  272.     The  general 
powers  of   sect.  87  do   not   extend   to  this  case, 
for  the  terms  of  that  section  do  not  fit  the  cir- 
cumstances.   The  whole  right  of  challenge  as  to 
these  jurymen  is  found  in  sect.  38.    There  is  no 
right  of  peremptl^ry  challenge  given  in  that  section, 
only  a  right  to  challenge  for  any  other  cause  besides 
want  of  freehold  qualification,  and  for  such,  but 
only  for  such,  cause,  in  like  manner  as  if  he  were 
qualified  by  this  Act.    We  think  that  there  is  only  a 
right  to  challenge  for  cause  aliens  summoned  to 
form  a  jury  de  medietate  Ungua."  Now  that  case  wsla 
decided  on  a  wrong  construction  of  sect.  3d.    The 
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purpose  of  that  section  was  to  remove  the  disqualifi- 
cation of  an  alien  juror  for  want  of  freehold  or  any 
other  qualification  required  by  the  Act,  but  such 
alien  may  still  be  challenged  "  for  any  other  cause/' 
i.«.,  for  any  other  cause  that  would  render  a  juror 
not  an  alien,  liable  to  challenge.  This  clause  does 
not  in  SkUy  way  touch  the  common  law  right  of 
peremptory  challenge.  The  prisoner's  priYilege 
of  peremptory  challenge  is  a  large  one,  and  is  quite 
independent  of  motive.  Thus  in  8  Bl.  Com 
858,  it  is  said  'Mn  criminal  cases,  or  at  least  in 
capital  ones,  there  is,  in  favorem  vitce,  allowed  to  the 
prisoner  an  arbitrary  and  capricious  species  of  chal- 
lenge to  a  certain  number  of  jurors,  without  lowing 
any  cause  at  all,  which  is  called  a  pertmptory  chal- 
lenge; a  provision  full  of  that  tenderness  and 
humanity  to  prisoners,  for  which  our  English  laws 
are  justly  famous."  We  therefore  contend  that 
Lord  was  illegally  permitted  to  act  as  a  juror  on  the 
appellant's  trial,  and  that  the  verdict  was  not  that 
of  a  jury  duly  constituted  according  to  law. 

Archibald,  with  whom  were  the  Attorney- General 
(Sir  R.  P.  Collier,  Q.C.),  and  the  Solicitor- 
General  (Sir  J.  D.  Coleridge,  Q-C),  for  the  Crown.— 
At  common  law  there  was  no  right  of  peremptory 
challenge  to  alien  jurors  on  a  jury  de  medietate.  The 
statute  28  Edw.  8,  c.  18,  in  directing  juries  de 
medietate  provides  as  to  the  causes  which  may  ex- 
clude aliens  froifi  such  juries,  in  saying  aliens 
"  which  be  not  parties,  nor  with  the  parties  in  con- 
tracts, pleas,  or  other  quarrels,  whereof  such  in- 
quests ought  to  be  taken  ;"  and  in  giving  the  right 
*'  if  so  many  aliens  be  in  the  town  or  place  "  of  trial, 
oon template d  the  presence  of  a  limited  number  of 
aliens.  Again,  the  above  statute  required  as  to 
denizen  jurore,  that  they  be  *'good  men  and  not 
suspicious  to  the  one  party  or  the  other."  thus 
naming  as  to  such  jurors  the  very  motive  for 
the  exercise  of  peremptory  challenge ;  but  as  tu 
aliens  there  is  no  such  provision,  and  therefore  by 
implication,  peremptory  challenge  was  nut  intended 
as  to  them.  This  right  of  challenge  must  be 
limited  within  reasonable  bounds,  and  there  is  no 
hardship  in  limiting  the  right  of  challenge  to  aliens 
on  a  jury  de  medietate^  such  juries  being  on  a  pecu- 
liar footing,  and  restriction  of  the  right  of  per- 
emptory challenge  being  necessary  in  practice. 
If  the  prisoner  have  the  right  claimed,  the  Crown 
must  have  it  also ;  for  the  Crown's  right  of  per- 
emptory challenge  is  good,  till  the  panel  has  been 
gone  through  and  exhausted.  Reference  was 
made  to 

jB.  v.  Btone,  6  T.  E.  531 ; 

B.  V.  O^Coigley  and  others,  26  St.  Tri.  1191 ; 

Mamell  v.  The  Queen  8  E.  &  B.  70  ; 

Co.  Litt.  156  b. ;  158  b. ; 

Bao.  Abr.  title  "  Juries,"  E.  10, 11. 

A  reply  was  not  called  for. 

Judgment  was  delivered  by  Sir  Josbpr  Napibr  : 
— In  this  case  the  appellant  was  arraigned  at  Mel- 
bourne, in  the  Supreme  Court  of  the  colony  of 
Victoria,  upon  an  information  for  murder,  to  which 
he  pleaded  not  guilty,  and  put  himself  upon  the 
country.  He  then  suggested  and  set  forth  that  he 
was  an  alien,  and  prayed  the  Queen's  writ  for  having 
K  '}\XTy  de  medietate  summoned  for  his  trial  on  the 
iuiormation.  This  was  granted,  and  a  jury  wao  re- 
turned and  impanelled  accordingly.  The  single 
question  raised  on  this  appeal  is  whether  the  appel- 
lant was  entitled  to  challenge  peremptorily  one  of 
the  jurors  who  was  an  alien.  The  Supreme  Court 
disallowed  the  challenge ;  the  trial  proceeded,  and 
the  appellant  was  convicted.  The  rule  of  the  com- 
mon law,  as  it  has  been  modified  by  the  87th  section 
of  the  Victorian  statute,  provides  that  every  person 
arraigned  for  any  treason  felony  or  misdemeanor, 


shall  be  admitted  to  challenge  peremptorily  to  the 
number  of  twenty  jurors  :  (Juries  Statute  1865, 
No.  272.)  The  right  of  peremptory  challenge  at 
common  law,  was  a  principal  incident  of  the  trial 
of  felony.  When  Sir  E.  Coke  comments  upon  the 
88  Hen.  8,  c  28,  which  for  a  time  took  away 
the  right  of  peremptory  challenge  in  cases  of  high 
treason,  he  days,  '*  the  end  of  challenge  is  to  have 
an  indifferent  trial,  and  which  is  required  by  law, 
and  to  bar  the  party  indicted  of  his  lawful  challenge 
is  to  bar  him  of  a  pnncipal  matter  concerning  his 
trial  r  (8  Inst. 27).  In  ManseUr.  The  Q^een,  8  EU.&B. 
71,  Lord  Campbell,  C.  J.,  obaerves  that  *'  unless  this 
power  were  given  under  certain  reatnctions  to  both 
sides,  it  is  quite  obvious  that  justice  ooald  not  be 
satiafactorily  administered;  for  it  must  often 
happen  that  a  juror  is  returned  on  the  panel,  who 
does  not  stand  indifferent,  and  who  is  not  fit  to 
serve  upon  the  trial,  although  no  legal  evidence 
could  be  adduced  to  prove  his  unfltneaa."  The 
Victorian  statute  provides  in  sect.  86,  **  that  in  all 
inquests  to  be  taken  before  any  court  wherein  the 
Queen  is  a  party,  howsoever  it  be,  notwithstanding 
it  be  alleged  by  them  that  sue  for  the  Queen  tliat 
the  jurors  of  those  inquests  or  some  of  them  be  not 
indifferent  for  the  Queen,  yet  such  inquests  shall 
not  remain  untaken  for  that  cause ;  but  if  they  that 
sue  for  the  Queen  will  challenge  any  of  those  jurors, 
they  shall  assign  for  their  challenge  a  cause  certain, 
and  the  truth  of  the  same  challenge  shall  be  inquired 
of  according  to  the  custom  of  the  coart,  and  it  shall 
be  proceeded  to  the  taking  of  the  same  inquisitions 
as  it  shall  be  found  if  the  challenges  be  true 
or  not,  after  the  discretion  of  the  court."  The 
right  of  the  Crown,  thus  restricted,  may  be 
considered  as  in  effect  equivalent  to  a  peremptory 
challenge  if,  without  having  to  resort  to  such  of  the 
jurors  as  have  been  *'  set  by  "  for  the  time  on  the 
part  of  the  Crown,  there  can  be  procured,  from 
those  returned  on  the  panel,  enough  of  persons  not 
objected  to  to  make  a  jury.  The  restriction  in  prac- 
tice imposed  on  the  Crown  is  that  it  shall  not  exer- 
cise its  prerogative  so  as  to  make  it  necesaary  to  put 
off  the  trial  for  want  of  a  jury,  such  at  the  party 
arraigned  is  entitled  to  have  upon  his  triaL  Hie 
right  of  this  party  to  challenge  ■  peremptorily  (bat 
restricted  to  the  number  of  twenty)  ia  preserved 
under  the  87th  section  in  all  cases  of  arraignment 
for  any  treason  or  felony,  and  it  has  been  extended 
by  this  section  to  cases  of  misdemeanor.  It  has 
been  contended  on  the  part  of  the  Crown  that 
this  right  of  peremptory  challenge,  thus  secured, 
was  taken  away  in  part  by  the  appellaot'g 
having  obtained  the  benefit  of  the  8dth  section,  by 
which  he  was  enabled,  when  arraigned  for  the  felony, 
to  claim  a  trial  by  a  jury  de  medietate.  The  early 
statute  which  conferred  this  privilege  on  aliens  in 
cases  at  the  suit  of  the  king  was  the  28  Edw.  8^  c.  13, 
s.  2,  enacted  "for  the  benefit  and  in  favour  of 
aliens."  The  words  of  the  enactment  are  in  the 
afiirmative,  professing  to  confer  a  privilege,  not  to 
take  away  a  right  confessedly  material  to  secure  an 
indifferent  trial  which  is  required  bylaw.  Under  the 
87th  section  of  the  Victorian  statute  the  right  of 
peremptory  challenge  on  the  part  of  the  prisoner  on 
nis  arraignment  is  certain ;  but  it  is  not  equally 
certain  that  this  right  was  taken  away  in  part  by 
the  necessary  operation  of  the  88th  section  ;  or 
that  the  rule  of  the  common  law,  as  to  peremptory 
challenge,  was  interfered  with  in  any  such  case  by 
the  necessary  operation  of  28  Edw.  8,  c.  13.  lo  a 
case  where  the  question  arose  as  to  the  taking  away 
by  implication  the  right  of  peremptory  challenge  in 
felony,  Gray  v.  Reg.,  11  CI.  &  Fin.  480,  Tindall, 
C.  J.,  said  "  If  the  question  be  whether  his  nght 
to  the  peremptory  challenge  has  or  has  not  been 
taken  away,  it  appears  to  me  that  in  accordaoGe 
with  the  general  principle  of  decision  applied  to 
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criminal  caaes,  '  tuHus  erratw  in  mitiori  aenau,*  the 
decision  of  such  question  is  to  be  given  in  favour  of 
the  prisoner,  who  is  not  to  be  deprived  by  implica- 
tion of  a  right  of  so  much  importance  to  him,  given 
by  the  common  law  and  enjoyed  for  many  centuries, 
unless  such  implication  is  absolutely  necessary  for 
the  interpretation  of  the  statute."    An  ezam^e  of 
the  like  construction  is  to  be  found  in  Hawk.  P.C. 
bk.  1,  ch.  7,  s.  9  (felony  and  misprision  of  felony), 
where  it  is  said,  **  If  a  statute  create  a  felony,  and 
says  that  the  offender  shall  suffer  death,  yet  he 
shall  in  such  case  have  the  benefit  of  clergy,  for  this, 
being  a  privilege  allowed  by  the  common  law,  can- 
DOt  be  taken  away  without  express  words."    The 
composition  of  a  jury  de  medietate  is  prescribed  by 
the   statute,  but  the   incidents   of  the   trial    are 
annexed  by  the  common  law,   and  are  therefore 
implied  and  induded  in  the  statute.    If  on  a  venire 
of  half  deniiens  and  half  aliens,  the  sheriff  returns 
twelve  as  idiens,  and   among   them   some  who  in 
truth  are  not  such,  the  party  may  challenge  the 
array  for  want  of  a  sufficient  number  of  aliens : 
(Hawk.  P.  C.  bk.  2,  ch.  43,  s.  43.)    There  is  no  ex- 
press  provision  in  the  statute  for  this,  but  it  is  not 
excluded,  and  that  is  enough.    The  right  and  the 
pririlege  are  consistent  and  stand  well  together. 
Not  only  is  there  no  inconsistency  in  retaining  the 
right  of  peremptory  challenge  in  a  case  like  the 
present,  and  claiming  the  privilege  of  haying  a  trial 
by  a  jury  de  medietate,  but  there  are  sufficient  reasons 
for  niiaking  use  of  both.    In  addition  to  what  has 
been  observed  by  Lord  Campbell,  C.  J.,  as  to  pe- 
remptory challenge,  and  which  applies  to  all  jurors 
impanelled  on  a  trial  for  felony,  there  may  be  aliens 
with  national  prejudices  and  hostile  feelings  against 
the  prisioner;  and  objections  which  he  could  not 
make  out  by  legal  evidence.    There  is  not  a  reason 
assigned  in  books  of  authority  in  favour  of  the  right 
of  peremptory  challenge  that  is  not  as  least  as  appli- 
cable (if  not  in  some  instances  more  so),  to  an  alien 
as  to  any  of  the  other  jurors.    It  is  to  be  observed 
that  by  the  38th  section  an  alien  juror,  impanelled 
on  a  jury  de  medietate  is  not  liable  to  be  challenged 
for  want  of  freehold  or  of  any  other  qualification 
required  by  the  Act.    This  is  in  accordance  with 
the  principle  of  the  earlier  statutes  (9  Hen.  6,  c.  29, 
and  others),  by  which  the  laws  relating  to  aliens  as 
to  holding  property,  were  not  allowed  to  interfere 
with  the  privilege  of  having  a  trial  by  a  jury  de 
medietate.  The  34th  section  of  the  Victorian  Statute 
makes  the  want  of  qualification  according  to  the 
Act  a  ground  of  ch^lenge,  and,  therefore,  it  was 
necessary  to  remove  this    hindrance  to  an  alien 
juror  serving  on  such  a  jury,  under  the  88th  section. 
This  section   places  him  in  the  same  position  as 
if  he  had  the  qualification  required  by  the  Act,  but 
leaves  him  subject  to  be  challenged  for  any  other 
cause  of  challenge ;  that  is  to  say,  for  any  personal 
disqualification  at  common  law,  except  alienage 
itself.    The  statute  being  in  the  affirmative,  leaves 
the  common   law   as   to  these  unaffected.     This 
is  in  accordance  with  the  view    of    Willes,  J.,  in 
delivering    the    opinion    of   the   judges   in    Mid- 
cahy  V.  The   QuMn,  L.  Rep.  8  H.  of  L.  Cas.  815. 
But  for  the  express  saving  in  favour  of  the  alien 
juror,  the  disqualifications  as  to  property  would 
have  attached,  as  in  the  case  of  a  denizen  juror.    In 
eTer>   instance  where    the    Legislature    has    not 
interfered  in  his  favour,  it  will  be  found  that  an 
alien  juror  is  dealt  with  as  if  he  were  a  denizen. 
The  closing  words  of  the  38th  section  are  obviously 
introduced  ex  abundanti  cauteldj  and  the  words  im* 
mediately  preceding  refer  to  challenges  for  cause, 
as  distinguished  from  those  that  are  peremptory.  It 
wiig  not  necessary  to  draw  any  distinction  between 
the  alien  and  the  denizen  moiety  of  the  jury  with 
reference  to  the  law  of  peremptory  challenge,  the 
reason  for  which  applied  to  both ;  but  it  was  neces- 
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sary  to  distinguish  with  reference  to  challenges  for 
cause,  and  to  make  special  provision  as  to  these  for 
the  case  of  alien  jurors  on  a  jury  de  medietate.    The 
words  of  the  section  relate  to  challenges  for  cause 
only,  and  are  in  the  affirmative ;  so  that  the  right 
of  peremptory  challenge  is  not  in  any  way  pre- 
judiced.   Whenever  the  case  requires  it,  and  the 
reason  of  the  rule  applies,  the  law  of  juries,  in  the 
absence  of  a  positive  provision  to  the  contrary,  is 
applicable  to  jurors  on  a  jury  de  medietate.     The 
instance  of  a  challenge   to    the  array  has  been 
mentioned.    There  is  another  instance  in  the  ex- 
tension of  the  law  as  to  a  tcdes,  where  although  the 
words  in  the  statute  were  appropriate  to  the  com- 
mon trials  of  English,  yet  the  law  was  extended  to 
a  jury  de  medietate.    The  case  is  reported  in  Popham 
86,  and  is  fully  set  out  in  10  Rep.  104-6.    No  case 
has  been  cited  before  the  decision  of  the  Supreme 
Court  in  1866,  and  no  text  book  of  authority  has 
been  referred  to,  in  which  the  distinction  contended 
for  between  the  alien  and  the  denizen  portion  of  the 
jury  de  medietate,  as  to   the    law  of    peremptory 
challenge,  has  been  suggested.    The  case  of  Reg.  v. 
GiorgettU   4   F.   &    F.    546,  seems  to    have    pro- 
ceeded on  the  principle  that  an  alien  juror  im- 
panelled was  subject  to  peremptory  challenge.    As 
to  the  exercise  of  the  right  of  the  (Jrown,  under  the 
special  circumstances   of   that  case,  it  seems  to 
have    been    reasonably   Restricted    so   as   not    to 
prejudice    or  abridge    the  right  of    the  prisoner 
to  have  a  jury  de  medietate  to  try  him,  so  far  at 
least  as  it  was  practicable  to  obtain  such  a  jury. 
The  result  is,  that  their  Lordships  are  of  opinion 
that  the  challenge  put  forward  by  the  appellant  in 
this  case  ought  to  have  been  allowed.    That  neither 
in  the  provision  for  the  composition  of  the  jury  de 
medietate,  nor  in  that  for  relieving  the  alien  jurors 
from  liability  to  be  challenged  fur  want  of  a  quali- 
fication under  the  Act,  nor  in  that  for  preserving 
the  liability  for  other  causes  of  challenge  existing 
at  common  law,  is  there  to  be  found  anything  that 
takes  away,  or  is  inconsistent  with,   the  right  of 
peremptory  challenge  given  by  the  common  law 
and  preserved  by  the  statute  as  a  principal  incident 
of  the  trial  of  the  felony,  and  consequent  upon 
airaignment.  Their  Lordships,  therefore,  will  humbly 
advise  her  Majesty    that   the    appeal   should   be 
allowed,  that  the  verdict  and  conviction  should  be 
quashed,  and  a  venire  de  novo  awarded. 

Judgment  reverted  and  conviction  quatked. 

Solicitors :  H,  A,  Graham;  Solicitor  to  the  Treaewry. 


COIT&T  OF    aiTBBN'S  BENCH. 

Reported  by  T.  W.  BAxniDna  and  J.  SHOinra,  Baqn., 
Banisten-et-Law. 

Sbcond  Coort  (Bail  Court). 

Wedneaday,  Nov.  9,  1870. 

(Before  Bulokbdrn  and  Ldih,  JJ.) 

ALlrsball  (app.)  v.  Murgatrotd  (resp.) 

Ba»tardy — Order  vpon  putative  /cUher^  Child  bom 
upon  the  high  tecu  in  an  English  ahip. 

A  child  bom  at  aea  in  an  Engluih  ehip  ie  pretumed  to 
be  bom  in  England,  Where  therejore  an  illegitimate 
child  wae  bom  on  the  hioh  seas  tn  an  EngUah  ikip, 
cmd  on  arrivina  in  England  the  mother  appUed  for 
an  order  of  affiliation  againet  the  putative  father : 

Held,  that  the  justices  had  jurisdiction  to  make  it. 

This  was  a  case  stated  under  the  provisions  of 
the  20  &  21  Vict,  c  48,  by  certain  justices  of  the 
West  Biding  of  Yorkshire,  upon  an  aflUiation  order 
made  by  them  upon  the  appellant.  The  case  was  as 
follows : — 
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At  a  petty  session  holden  at  Bradford,  in  and  for 
the  east  division  of  Morlej  in  the  said  Riding,  on 
the  9th  Dec  last,  by  adjournment  from  the  18th 
Not.  last,  an  information  or  complaint,  preferred  by 
the  said  Sarah  Margatroyd,  the  respondent,  against 
the  said  «f ohn  Marshall,  the  appellant,  by  virtne  of 
an  application   made    b^  the  said  respondent  to 
Theophilus  Peel,  Esq.,  a  justice  of  the  peace  for  the 
said  Biding,  on  the  8th  Not.  last,  under  the  Act 
passed  in  the  eighth  year  of  the  reign  of  Her  present 
Majesty,  intituled,  "An  Act  for  further  amendment 
of  the  laws  relating  to  the  poor  in  England,"  and 
commonly  called  ^The  Bastardy  Act,"  for  that 
she,  the    said   respondent,    had,   since  the  pass- 
ing of  the  said  Act,  and  within  tweWe  months 
from  and  prenousl^  to  the  date  of  such  appli- 
cation   by    the    said    respondent    as    aforesaid, 
been  deliTered  of  a  bastard  child,  of  which  she 
alleged  the  said  appellant  to  be  the  father,  and  on 
such  hearing  the  said  appellant  was  ordered  to  pay 
to  the  said  respondent  the  sum  of  2s.  per  week  from 
the  said  8th  Not.  last,  being  the  da^  on  which  such 
application  was  made  to  the  said  justice  as  afore- 
said, until  the  said  child  should  attain  the  age  of 
thirteen  years,  or  should  die,  or  the  said  Sarah 
Murgatroyd,  the  respondent,  should  marry,  together 
with   the    sum    of   2L  Is.  Gd,  for  costs   incurred 
in   obtaining  such  order.    And  whereas,  the  ap- 
pellant being   dissatisfied    with    our    determina- 
tion upon  the  hearing  of  the  said  information, 
as  being  erroneous  in    point  of  law,   hath    pur- 
suant to  sect.  2  of  the  said  statute,  20  &  21  Vict, 
c  48,  duly  applied  to  us  in  writing  to  state  and 
sign  a  case,  setting  forth  the  facts  and  gfrounds  of 
such  our  determination  as  aforesaid,  for  the  opinion 
of  this  court,  and  hath  duly  entered  into  recognisance 
as  required  by  the  said  statute  in  that  behalf.    Now, 
therefore,  we  the  said  four  justices,  in  compliance 
with  the  said  application  and  the  proTisions  of  the 
said  statutes,  do  hereby  state  and  sign  the  following 
case,  namely  :  Upon  the  hearing  of  the  aboTe  men- 
tioned information  it  was  proTed  upon  oath  before 
us  that  the  respondent  was  deliTered  of  a  bastard 
child  on  board  the  ship  Palmjfra,  whilst  sailing  from 
New  York  to  LiTerpooL    That  ship  belonged  to  the 
Cunard  line  of  steamers,  but  neither  the  respondent 
nor  any  witness  she  called  was  able  to  proTe  whether 
the  Pabnyra  was  an   English  or  American  TesseL 
That  the    Tessel  sailed    direct   from    New   York 
to  LiTerpool.    It  was  admitted  by  the  defendant's 
attorney  that  the  Cunard  line  was  an  English  line 
of  steamers.    That  at  the  time  of  the  birth  of  her 
child  the  master  of  the  Tessel  informed  her,  the 
respondent,  that  the  ship  was  in  British  waters,  and 
further,  that  she  sailed  three  days  and  three  nights 
from  and  after  the  birth  of  her  child  before  the 
vessel  reached  LiTerpool ;  but  the  respondent  could 
giTe  no  idea  how  far  the  ship  was  from  LiTerpool 
when  she  was  so  delivered.    It  was  then  contended 
on  the  part  of  the   appellant  (by  Mr.  Terry,  his 
attorney)  that  the  ship,  when  the  respondent  was  deli- 
vered, was  on  the  high  seas,  and  at  least  six  hundred 
miles  from*  LiTerpool ;  and  that  being  so,  he  further 
contended  that  the  magistrates  could  not  under 
the  bastardy  laws  make  an   order  upon  the  ap- 
pellant, inasmuch   as   the  child  was  bom  "out 
of   England;"    and   Mr.    Terry,    the   appellant's 
attorney,  also   cited    the  case   of   Reg,  t.  Blane, 
18  L.  J.,  N.  S.,  216,  which  according  to  the  judg- 
ment of  Lord  Denman  and  the  other  judges,  was, 
that  a  bastard  bom  out  of  England  could  not  be 
affiliated  under  the  proTisions  of  the  bastardy  laws 
before    magistrates   in  England;    and  the  appel- 
lant's attomey  also  contended  that  the  Act  under 
which  the  information  was  laid  onlv  extended  to 
England  and  Wales,  and  that  a  child  could  not  be 
affiliated  in  England  if  bom  in  Scotland  or  out  of 
England  and  Wales,  and  he  cited  the  case  of  Reg,  t. 


lAghtfoot,  25  L.  J.,  N.  S.,  115,  M.  C.  to  show  that  a 
summons  in  bastardy  could  not  be  served  in  Scot- 
land. The  question  of  law  arising  on  the  ^Te 
statement  for  the  opinion  of  this  honourable  court 
therefore  is : 

Are  the  magistrates  justified  under  the  preoediDg 
circumstances  in  making  an  order  upon  the  appel- 
lant in  the  face  of  the  objections  taken  by  1^. 
Terry,  the  appellant's  attorney,  that  the  child  wss 
bom  on  the  high  seas,  and  thercdfore  out  of  England? 

If  the  court  should  be  of  opinion  that  the  ssid 
order  was  legally  and  properly  made,  and  tiiat  the 
appellant  is  liable,  then  die  said  order  is  to  stand; 
but  if  the  court  should  be  of  a  different  opinioa 
then  the  order  is  to  be  discharged. 

GiTen  under  our  hands  this  16th  Feb.  1870. 

Joshua  Pollabd 

J.  HORaPALL. 

Gbo.  Andbbtov. 
W.  Pollabd. 

Waddnf  now  appeared  for  the  appellant,  the  pata* 
tiTe  father. — ^To  giTe  the  justices  jurisdictioo  to 
make  an  order,  the  child  must  haTe  been  bora  in 
England.  In  this  case  the  birth  took  place  at  ses, 
and  although  the  case  states  that  at  the  time  of  the 
child's  birth  the  master  of  the  Tessel  informed  the 
woman  that  the  ship  was  in  British  waters,  snch  a 
statement  was  not  CTidenoe,  and  moreorer  tfacTeisel 
must  at  that  time  haTe  been  600  milea  at  sea,  far 
she  sailed  after  that  three  days  and  three  nights.  In 
Reg,  T.  Blaney  18  Q.  B.  769;  18  L.  J.  216,  M.  C, 
the  mother  was  a  Frenchwoman,  who  bad  connectaoa 
with  the  putatiTe  father  in  Englsnd,  and  was  afte^ 
wards  confined  of  a  bastard  child  in  France,  and 
the  court  held  that  no  order  ef  affiliation  could  be 
made,  not  because  the  woman  was  a  foreigner, 
but  because  the  child  was  bom  out  of  England. 
[Blackburh,  J. — I  take  it,  from  the  statement  in 
the  case,  that  the  ship  was  one  of  the  Cunard  line, 
and  so  was  an  English  ship.]  That  was  so,  but  that 
is  immaterial,  if  the  child  was  not  bom  in  Eoglaod. 
It  cannot  be  said  that  whilst  the  woman  was  on  the 
high  seas  she  was  in  England.  The  operation  of 
the  7  &  8  Vict  c.  101,  under  which  these  affiliation 
orders  are  made,  is  confined  entirely  to  England. 
In  Reo.  T.  Light foot^  25  L.  J.  115,  fi(L  C,  it  was  held 
that  the  serTice  of  a  bastardy  summons  in  Scotland 
was  bad. 

No  one  appeared  for  the  respondent. 

Blackbitrh,  J. — ^We  haTe  come  to  the  condiuion 
that  there  must  be  judgment  for  the  respondent,  and 
that  the  proceedings  were  correct.  The  Act  requires 
that  the  woman  shall  make  application  for  a  sum- 
mons to  a  justice  acting  for  the  petty  sessional 
division  in  which  she  is  residing,  and  the  opera- 
tion of  the  Act  is  confined  to.England.  In  Reg.  ?. 
Biane  it  was  certainly  held  that  an  order  could  not 
be  made  in  respect  of  a  bastard  child  bora  abroad ; 
but  here  the  birth  took  place  on  board  a  ship  npoo 
the  high  seas,  the  ship  being  one  of  the  Cnnud  line 
of  ships,  which  is  sufficient  to  show  tliat  it  was  aa 
English  ship.  Now,  an  English  ship  is  always  con- 
sidered to  be  a  part  of  England,  and,  indeed,  it  is  a 
part  of  the  common  law  of  this  country,  that  aa 
English  ship  is  to  be  deemed  to  be  the  same  aa  the 
soil  of  England.  That  being  established,  the  mother 
had  a  right  to  apply  to  a  justice  of  the  place  where 
she  may  take  up  her  abode  at  the  time  for  a  sum- 
mons. The  justices  were  consequently  righti  and 
there  must  be  judgment  for  the  respondent 

Judgment  for  the  respomkat. 
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Sahtrdcyt  Nov,  12,  1870. 

Gabattt  v.  Potts. 

SpteudeoM    20  fr  21  Vici.  e.  iS-^AppUeatian  for  a 
certificate  Jbr  a  beerhouee  Ucenoe. 

Noaueambe  etaied  under  the  20  fr  ^^  ^^  c,  A&for 
the  opinion  of  one  of  the  Siq)erior  Courts  wUees  the 
determination  of  the  parties  was  upon  an  information 
or  oompUHnU  Where  therefore  an  application  was 
wade  to  justices  for  a  certificate  for  a  Ucenoe  to  keep 
a  beerhouse^  and  tpon  their  rtfusal  a  case  was  de- 
manded and  stated  under  the  above  Act ; 

Heldf  that  no  such  case  could  be  stated. 

Tbii  was  a  case  stated  by  justices  of  Blackbarn 
under  20  &  21  Vict  c  48,  upon  a  refusal  by  them  to 
gnmt  a  certificate  under  the  82  &  88  Vict.  c.  27,  to 
a  beerhouse  keeper,  the  house  having  been  pre- 
fiously  licensed. 

Gorst  appeared  for  the  appellant,  and  contended 
that  the  justices  were  bound  to  have  granted  their 
oertiflcate.  [Lush,  J. — How  can  such  a  case  be 
brought  up  under  the  20  &  21  Vict.  c.  48,  which 
applies  only  to  an  information  or  complaint  ?  This 
it  neither  Uie  one  nor  the  other  1  Such  cases  have 
heretofore  been  brought  up  and  decided.  [Mbllor, 
J.— I  don't  know  how  that  may  have  been ;  but  this 
case  arises  out  of  an  application  for  a  licence,  and 
the  judgment  of  the  justices  is  not  upon  an  tn/orma- 
(toR  or  a  con^hinty  which  are  the  words  used  in  the 
2nd  section  of  the  20  &  2 1  Vict.  c.  48.(a}  You  should 
ba?e  appealed  to  the  quarter  sessions.]  This  ob- 
jection was  not  taken  when  the  case  was  applied 
for,  and  all  parties  thought  thatitwas  arery  proper 
question  for  the  opinion  of  this  court. 

Littler  appeared  for  the  tespondent. 

LusB,  J. — We  haTe  no  jurisdiction  to  hear  the 


Case  dismissed. 

Attorneys  for  appellant,  Shaw  and  TremeUin, 
Attorney  for  respondent,  W.  C,  Smith, 


Bbg.  v.  Pilgbim. 

Beerhouse — Licence^  refusal  of— Appeal  to  the  quarter 
sessions — Fresh  evidaice, 

B^  the  Wine  and  Beerhouse  Act  1869  (82  (r  88  Vict. 
c.  27,  s,  8)  t^  is  enacted  that  where  on  the  1st  May 
1869  a  licence  is  in  force  it  shall  not  be  lawful  jor  the 
justices  to  refuse  an  tgajpUcation  for  a  certificate, 
except  upon  the  following  ground  (inter  cJia): — 
^^Thnt  the  applicant  has  failed  to  prodnce  satis' 
factory  evidence  of  good  character"  {fv.  Upon  an 
application  for  a  certificate  the  applicant  proauced  a 
memorial  as  to  character^  which  was  unsatisfactory^ 
and  the  justices  refused  him  a  certificate.     Opon  an 

Xal  to  the  quarter  sessions  the  trnpellant  produced 
•  evidence  of  good  character^  wmch  was  satisfac- 
tory to  the  bench,  but  upon  its  being  objected  on  the 
part  of  the  respondents  that  the  issue  before  the  court 
was  iu>t  whether  the  appellant's  character  looa  m  fact 
good,  but  whether  he  had  qiren  such  evidence  of  his 
good  character  to  the  justices  in  petty  sessions  as  ought 

(a)  Bj  the  2nd  section  of  the  20  ft  21  Yiot.  o.  43,  it  ii 
enacted  that  '*  after  the  hearing  and  determination  by  a 
juitioe  or  jnetioee  of  the  peace  of  any  information  or  com- 
plaint  which  he  or  they  have  power  to  determine  in  a  snm- 
nary  way,  by  any  law  now  in  force  or  hereafter  to  be  made, 
either  party  to  the  proceeding  before  the  said  juetioe  or 
iaatioe^  may.  if  diraatisfied  with  the  laid  determination  as 
being  erroneoas  in  point  of  law,  apply  in  writing  within 
three  days  after  the  aame  to  the  aaid  jaetioe  or  jaetioee,  to 
■tate  and  sign  a  case  setting  forth  the  fScts  and  the  grounds 
of  nidi  determination  for  uie  opinion  thereon  of  one  of  tl.3 
Bsperlor  Courts  of  law,"  ko. 


to  have  been  reasonably  satisfactory  to  them,  the 
quarter  sessions  held  this  to  be  so,  and  being  of  opinion 
that  such  former  evidence  was  not  reasonably  sufficient, 
they  dismissed  the  appeal : 

Held,  that  the  quarter  eessions  were  wrongs  and  that  they 
ouaht  to  have  heard  and  (Mcted  upon  the  cukUtional 
evidence  tendered 

This  was  a  case  stated,  by  the  justices  of  the 
quarter  sessions  for  Berkshire,  upon  an  appeal 
against  a  decision  of  justices  at  petty  sessions 
lousing  the  defendant  a  licence  to  keep  a  beer- 
house.   The  case  was  as  follows : — 

At  the  quarter  sessions  holden  at  Reading,  for 
the  county  of  Berks,  on  the  20th  Oct.  1869,  an  ap- 
peal was  heard  before  the  justices  sitting  in  quarter 
sessions,  in  which  James  Rlgrim  was  the  appellant, 
and  the  justices  of  the  Windsor  diTision  of  the 
county  of  Berks  were  respondents. 

1.  The  said  appeal  was  against  a  refusal  of  the 
respondents  to  grant  to  the  appellants  a  certificate 
under  82  &  88  Vict,  c  27,  for  the  purpose  of 
enabling  the  appellant  to  renew  a  beer-house  licence, 
and  after  hearing  both  sides  and  b^  consent  of  the 
parties,  it  was  ordered  by  the  said  justices  that 
judgment  should  be  given  for  the  respondents,  dis- 
missing the  appeal,  subject  to  the  following  case :— 

2.  At  the  hearing  of  the  said  appeal  it  was  prured 
that  the  appellant  and  many  others,  being  respec- 
tively persons  whose  licences  were  in  force  on  the 
1st  May  1869,  within  the  meaning  of  82  &  88  Vict 
c.  27,  s.  19,  duly  applied  to  the  said  justices  sitting 
in  petty  session  in  and  for  the  Windsor  division  of 
the  Icounty  of  Berks  on  the  28th  Aug.  1869,  for 
such  certificates  as  aforesaid,  and  that  upon  the 
hearing  of  the  said  application  the  course  of  pro- 
ceedings was  as  follows,  that  is  to  say : 

8.  Unless  the  police  who  were  present  had  any- 
thing to  allege  against  the  particular  applicant 
whose  case  was  under  consideration,  the  justices 
granted  the  application  as  a  matter  of  course.  In 
cases  where  the  police  had  anything  to  allege  against 
the  applicant,  whose  case  was  under  consideration, 
the  said  justices  generally  called  upon,  the  applicant 
to  produce  evidence  of  his  good  character,  and  they 
accepted  as  such  evidence  without  objection  and 
without  inquiring  into  the  genuineness  of  the  signa- 
tures, memorials,  purporting  to  be  signed  by  re- 
spectable neighbours  of  the  applicant. 

4.  James  Pilgrim,  the  appellant,  who  was  not 
represented  by  any  professional  man,  upon  making 
his  application,  tendered  no  evidence  of  his  cha- 
racter. The  police  who  were  present  alleged  in  his 
presence  that  he  had  been  convicted  of  Hnnday 
trading,  and  had  been  in  the  habit  of  harbouring 
thieves  and  bad  characters.  These  statements  were 
not  contradicted  by  the  appellant,  and  the  respon- 
dents therefore  refused  to  grant  the  certificate 
applied  for.  Immediately  after  such  refusal  the 
appellant  tendered  to  the  respondents  a  memorial 
purporting  to  be  signed  by  thirty-five  neighbours  of 
the  appellant,  as  to  his  character  and  the  way  he 
conducted  his  business ;  the  sigrnatures  to  this  docu- 
ment were  idl,  in  fact,  genuine,  but  one  of  the  per- 
sons signing  the  same  had  many  years  ago  been 
convicted  of  felony,  and  some  one  or  two  other  of 
such  persons  had  been  convicted  of  poaching, 
assaults,  and  other  like  offences. 

5.  The  respondents  read  and  considered  the  said 
memorifld,  but  declined  to  alter  their  former  deter- 
mination, and  persisted  in  refusing  the  certificate 
applied  for  on  the  ground  that  the  appellant  failed 
to  produce  before  satisfactory  evidence  of  his  goo<t 
character,  and  the  appeal,  the  subject  of  this  case, 
was  thereupon  brought  by  the  appellant,  and  came 
on  for  hearing  at  the  quarter  sessions,  held  in  and 
for  the  county  of  Berks,  on  tbe  18ih  Oct.  1869. 
At  the  hearing  of   the  said  appeal  eridence  was 
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tendered  by  the  appellant  to  ahow  that  the  house  in 
question  was  respectably  conducted,  and  to  prove 
that  certain  thieves  and  persons  of  bad  character, 
who  were  proved  to  have  frequented  the  appellant's 
house,  were  not  knowingly  harboured  by  him.  It 
was  objected  by  counsel  for  the  respondents, 
justices,  that  the  issue  before  the  court  of  quarter 
sessions  was  not  whether  the  appellant's  character 
was  in  fact  good,  but  whether  he  had  given  such 
evidence  of  his  good  character  to  the  justices  in 
petty  sessions,  as  ought  to  have  been  reasonably 
satisfactory  to  them,  and  that  evidence  of  the 
plaintiff's  good  character,  not  submitted  to  the 
justices  below,  was  irrelevant  to  the  issue  and 
nadmissible. 

6.  The  said  quarter  session  justices  were  of 
opinion  that  the  evidence  adduced  by  the  appellant 
before  the  justices  below  was  not  reasonably  suffi- 
cient, and  that  the  appellant  had  failed  under  sect. 
8,  subsect.  1  of  the  32  &  33  Vict,  c  27,  to  produce 
satisfactory  evidence  of  good  character  before  the 
justices  bdow. 

The  said  quarter  session  justices,  however,  heard 
the  evidence  tendered  by  the  appellant  de  bene  eese, 
and  found  in  point  of  fact  that  on  the  hearing  of  the 
appeal  the  appellant  had  produced  before  them  satis- 
factory evidence  of  good  character.  They  ruled, 
however,  that  such  evidence  was  irrelevant  and  in- 
admissible, and  upon  that  ground  made  an  order 
dismissing  the  appeal,  and  refused  to  grant  the  cer- 
tificate. 

The  question  for  the  opinion  of  this  court  is 
whether  the  appellant  upon  giving  to  the  justices 
in  quarter  sessions  on  appeal  evidence  of  his  good 
character  satisfactory  to  them,  but  not  submitted  to 
the  justices  below,  was  legally  entitled  under  the 
82  &  33  Vict,  c  27,  s.  8,  to  require  the  said  quarter 
sessions  justices  to  receive  such  evidence  and  to 
grant  the  certificate  applied  for. 

If  the  court  should  be  of  opinion  in  the  affirma- 
tive, then  the  order  of  the  said  court  of  quarter 
sessions  is  to  be  quashed,  and  the  appeal  allowed  on 
behalf  of  the  appellant. 

If  the  court  should  be  of  opinion  in  the  negative, 
then  the  order  of  quarter  sessions  dismlMtug  the 
appellant  is  to  be  confirmed  with  costs  against  the 
appellant. 

(Signed)       Montagu  Williams. 

BiCHABD  HaRINOTON. 

By  the  82  &  88  Vict.  c.  27  (the  Wine  and  Beer- 
house Act  1869),  it  is  enacted  by  sect  6  that- 
All  tbe  TOOvuions  of  the  toid  Act  of  the  ninth  year  of  the 
reiffn  ot  King  Gtoorge  the  Fourth  as  to  the  terms  apon 
which,  and  the  manner  in  which,  and  the  persons  to  whom, 
grants  of  licences  are  to  be  made  hj  the  justices  at  the  said 
general  annual  licensing  meeting,  and  as  to  appeal  from 
any  act  of  any  justice  shall,  bo  far  as  may  be,  haTS  eflTeot, 
with  regard  to  giants  of  certificates  under  this  Act,  subject 
to  this  qualification :  that  no  application  for  a  certificate 
under  thu  Act  in  respect  of  a  licence  to  sell  beer,  cider,  or 
wine  not  to  be  ooneumed  on  the  premises,  shall  be  refused 
except  upon  one  or  more  of  the  following  grants,  viz. : — 
(1.)  That  the  applicant  has  failed  to  produce  satisfactory 
evidence  of  good  character.  (2.)  That  the  house  or  shop 
in  respect  of  which  a  licence  is  sought,  or  any  adjacent 
house  or  shop  owned  or  occupied  by  the  person  applying 
for  a  licence  is  of  a  disorderly  character,  or  frequented 
by  thieves,  prostitutes,  or  persons  of  bad  character. 
(9.)  That  the  applicant  having  previously  held  a  licence 
for  the  sale  of  wme^  spirits,  beer,  or  cider,  the  same  has 
been  forfeited  for  misconduct,  or  that  be  has  through  mis- 
conduct been  at  any  time  preyiously  adjudcred  diaqualifled 
from  receiTing  any  such  licence,  or  from  selling  any  of  the 
said  articles.  (4.)  That  the  applicant,  or  the  house  in 
respect  of  which  he  applies,  is  not  duly  qualified  as  by  law 
is  required. 

By  sect  19  it  is  enacted  that— 

Where,  on  the  1st  Hay  186D,  a  licence  under  any  of  the 
said  redted  Acts  is  in  force  with  mpect  to  any  house  or 
shop  for  the  sale  by  retail  therein  of  beer,  cider,  or  wine,  to 
be  consumed  on  the  premises,  it  shall  not  be  lawful  for  the 
justices  to  refuse  an  application  for  a  certificate  for  the  sale 
of  beer,  cider,  or  wine  to  be  consumed  on  the  premises  in 
respect  of  sn<ui  house  or  shop,  except  upon  one  or  more  of 


the  grounds  upon  which  an  application  for  a  oertiflcsto 
under  this  Act  in  respect  of  a  licence  for  the  sale  of  beer, 
cider,  or  wine,  not  to  be  consumed  on  the  premises,  nu^y  be 
refused  in  accrdance  with  this  Act,  &o. 

Harington  (Griffiis  with  him),  now  appeared  for 
the  respondents. — The  sessions  were  right  in  dis- 
missing the  appeal,  as  the  issue  before  tbem  was 
whetiier   or   not   the   appellant   had   given   such 
evidence   of    good   character  before    the  justices 
below  as  justified  them  in  refusing  the  certificate. 
No  doubt,  as  a  general  proposition,   the  quarter 
sessions  have  a  power  to  review  the  exercise  of  the 
discretion  of  the  justices  in  petty  or  special  sessiona, 
but,  by  the  peculiar  wording  of  the  lat  tabsectioii 
of  the  8th  section,  this  is  not  so,  for  in  order  to 
entitle  himself  to  a  certificate,  it  is  neoessaiy  as  a 
preliminary  that  he  should   produce  tadsfactoiy 
evidence  of  good  character.    The  quarter  sessioni 
have  found   as   a    fact   that    the    evidence  ad- 
duced   by    the    appellant     before    the    justices 
below   was    not   reasonably    sufficient,    and   that 
he    had    failed    under    sect    8,      subsect.   1,  to 
produce    satisfactory  evidence  of  good    character 
before  such  justices.    The  question  for  the  quarter 
sessions,  therefore,  was  whether  the  appellant  bad 
given  reasonable  evidence  before  the  justioea  below, 
and  the  sessions  held  that  he  had  not  done  so. 
[Lush,  J. — How  do  you  distinguish  this  case  from  any 
other  appeal  against  the  decision  of  justices?  they 
always  have  a  discretion  to  some  extent  to  exerdse, 
and  yet  the  quarter  sessions  exercises  its  own  inde- 
pendent lodgment.]    In  the  ordinary  case  of  a  coo- 
viction  the  question  is  one  of  fact,  guilty  or  not 
guilty.    But  here  it  is  not  so,  tbe  appellant  was  only 
entitled  to  a  certificate  upon  giving  to  the  justioei 
below  satisfactory  evidence  of  good  character,  whidi 
the  quarter  sessions  found  he  had  not  done.    Tha« 
are  cases  in  which  justices  have  been  held  justified 
in  not  receiving  evidence  not  tendered   before  ^ 
justices  below.    In  Rex  v.  Jejffreys,  1   B.  &  C.  BOi, 
a  person  who  had  been  summoned  by  two  justices 
under  the  7  &  8  WilL  3,  c.  6,  s.  1,  appeared  before 
them  and  was  ordered  to  pay  the  tithes  demanded, 
and  did  not  raise  any  question  of  modus,  but  after- 
wards appealed  to  the  sessions,  and  there,  for  tbe 
first  time,  set  up  a  modus,  and  tendered  evidence  to 
prove  it ;  and  it  was  held  that  the  instices  at  ses- 
sions might  in  the  exercise  of  their  discretion  reject 
the  evidence.    Suppose  a  notice  of  appeal  had  not 
been  given,  the  quarter  sessions  would  be  justified 
in  dismissing  the  appeal ;  so  here,  this  evidence  of 
good  character  is  a  preliminary  to  the  granting  of 
the  certificate.     [Mellor,  J. — ^The  object  of  the 
section  is  to  limit  the  grounds  upon  which  the 
justices  are  entitled  to  refuse  a  certificate.]    Ibere 
is,  no  doubt,  a  right  on  the  part  of  the  quarter 
sessions  to  review  the  decision  of  the  justices  when 
that  decision  proceeds  upon  any  other  ground  than 
the  first.  [LuBH,  J. — Suppose  he  had  appealed  under 
the  9  Qeo.  4,  c  61,  upon  an  original  application  for 
a  licence,  the  justices  having  refused  it  to  him 
because  they  thought  he  was  not  a  fit  person,  might 
he  not  have  given  evidence  independently  of  anf 
that  was  before  the  justices  below  that  he  was  a 
man  of  good  character  ?]    No  doubt  he  might;  bat 
that  is  not  this  case.    Here  the  giving  evidence  to 
the  justices  below  of  his  good  character  is  a  con- 
dition precedent  to  his  right  to  a  certificate,  and  the 
quarter  sessions  have  found  that  he  did  not  gire 
such  evidence.    [Lush,  J. — ^You  say  the  issoe  if 
narrowed  to  this — whether  the  appellant  produced 
satisfactory  evidence  of  good  character  before  the 
justices  below  ?]     Tes ;  the  quarter  sessions  hare 
only  power  to  inquire  whether  such  satisfactory 
evidence  was  so  produced,  and  have  no  power  to 
hear  and  determine  upon  additional  evidence;  if 
this  were  not  so,  the  partv  might  lie  by  and  not 
produce  his  evidence  before  the  justices  below,  and 
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only  produce  it  when  he  appeals.  To  hold  this 
would  be  to  transfer  the  power  of  licensing  from 
the  justices  at  special  sessions  to  the  quarter 
sessions.  [Lush,  J. — ^That  argument  would  equally 
apply  to  an  appeal  under  the  9  Will.  4,  c.  61.  Sup- 
pose, instead  of  having  a  memorial,  the  persons 
themselves  had  appeared,  and  upon  appeal  they  had 
been  called  at  the  quarter  sessions,  according  to 
your  argument  they  must  be  confined  to  the  very 
same  eyidence.] 

Poland  for  the  appellant.— The  Legislature  in- 
tended in  the  case  of  a  party  who  was  already 
licensed,  that  he  should  not  be  deprived  of  it  unless 
he  failed  to  produce  evidence  of  good  character. 
Where  it  is  an  original  application,  the  justices  have 
an  absolute  discretion.  The  object  of  the  first  sub- 
section was  to  throw  the  onus  of  proving  good 
character  upon  the  applicant,  and  to  render  it  un- 
necessary for  the  police  or  others  to  prove  bad 
character;  it  was  merely  intended  to  shift  the 
burthen  of  proof.  A  party  applying  for  a  certificate 
may  be  taken  by  surprise ;  he  may  hsve  two  wit- 
nesses to  bis  good  character,  and  suddenly  a  police- 
man may  get  up  an4  assert  that  he  is  a  person 
of  bad  character,  and  the  certificate  is  refused. 
He  may,  in  fact,  be  enabled  to  produce  the  whole 
parish  to  his  good  character,  but  is  he  at  the  ses- 
sions upon  his  appeal  to  be  confined  to  his  original  two 
witnesses  ?  It  could  not  have  been  the  object  of  the 
Legislature  to  limit  the  right  of  appeal.  [Lush,  J. 
—The  court  of  quarter  sessions  is  not  a  mere  court 
of  error.]  The  appeal  is  in  fact  a  new  trial.  Where 
the  Legislature  has  intended  that  no  additional 
eridence  shall  be  given,  it  has  said  so,  as  under  the 
Excise  Acts  (7  &  8  Geo.  4,  c.  53,  s.  84;  and  4  &  5 
Will.  4,  c.  61,  s.  20.)  This  case  differs  in  no  way 
from  the  ordinary  case  of  an  information,  and  l^e 
defendant  calling  no  evidence,  in  which  case  he  is 
never  precluded  from  calling  witnesses  upon  his 
appeal.  If  the  contention  on  the  other  side  is 
correct,  a  party  could  be  deprived  of  his  appeal  in 
a  case  in  which  liis  character  is  greatly  at  stake. 

Mellob,  J.  (a)  —  Upon  Mr.  Harington's  argu- 
ment I  was   certainly  in  some  doubt  as  to  the 
proper  construction  to  be  put  upon  the  first  sub- 
section, the  words  of  which  are  certainly  peculiar, 
and  may  have  been   intended   to   have  left  ^e 
question   of   character  entirely  with   the  justices 
below,    but   when   I    considered   the   other   pro- 
visions and   the  general   law   of   appeal,  I  hsve 
come    to     the    conclusion    that   the   contention 
on  the  other  side  is  the  correct  one.     It  would, 
indeed,  be  a  very  strong  thing  if  upon  an  original 
application  when  the  justices  have  a  discretion  to 
refuse  a  certificate  their  decision  may  be  reversed 
upon  appeal,  and  that  when  the  party  only  applies 
for  a  renewal  he  is  to  be  limited  in  his  powers  of 
appeal.      Such   an   injustice    could   hardly   have 
been  intended,  and  I  am  of  opinion  that  the  object 
of  the  Legislature  was  merely  to  limit  the  discre- 
tion of  the  justices  in  those  cases  in  which  the 
applicants   had   before    obtained    licences.     The 
meaning  is    no   doubt  this,  if  the  justices  think 
that  the  evidence  is  not  satisfactory  as  to  the  fact 
of  good  character,  they  may  refuse  the  Ucence. 
It  would,  however,   be  most  unjust   if    such  a 
decision   should   be  final,  and  the   applicant   be 
unable  to  reverse  it  upon  appeal,  and  he  would 
moreover,    be   placed   in    a   position  of   peculiar 
dissdvantage   as    compared    with    a  person    who 
makes  an  original  application.    I  think  if  the  jus- 
tices decide  against  the  appellant  upon  any  one  of 
the  grounds  mentioned  in  the  section,  it  is  open  to 
sn  appeal.    The  dear  object  of  the  appeal  is  to 

(a)  Cookbam,  C.  J.  was  engaged  in  the  court  for  Crown 


ascertain  whether  or  not  the  applicant  is  in  fact  a 
person  of  good  character,  and  not  merely  whether 
he  produced  sufficient  evidence  to  satisfy  the  jus- 
tices below  of  it.  I  think,  therefore,  that  the 
quarter  sessions  were  wrong  in  not  reopening  the 
whole  case,  and  that  there  must  be  judgment  for  the 
appellant. 

Lush,  J.— I  am  also  of  opinion  that  the  appellant 
was  entitled  to  his  licence,  the  quarter  sessions 
having  found  ^at  he  was  a  person  of  good  dharacter. 
As  a  general  sule  the  functions  of  the  quarter 
sessions  are  not  limited  to  reviewing  the  decision  of 
the  justices  below,  but  they  are  placed  in  a  similar 
position  to  those  justices,  and  no  fresh  evidence  may 
be  adduced ;  and  it  is  only  in  excepted  cases  that 
the  Legislature  interposes  to  restrict  that  power. 
Where  there  is  no  such  restriction,  the  quarter 
sessions  are  not  simplv  a  court  of  error  to 
review  the  decision  of  the  court  below,  but 
they  are  a  court  empowered  to  hear  the 
entire  case.  The  question  is  this— does  the 
phraseology  used  in  the  section  limit  the  functions 
of  the  court  of  appeal,  or  is  it  intended  for  some  other 
purpose?  The  applicant  is  absolutely  entitled  to 
a  renewal  of  his  licence  if  he  is  a  person  of  good  cha- 
racter. Now  the  second,  third,  and  fourth  grounds  are 
the  subjects  of  proof  to  be  established  against  him, 
but  as  regards  the  first,  the  burthen  of  proof  is 
thrown  upon  himself.  That  I  think  is  the  reason 
for  the  peculiar  wording  of  the  first  sub-section,  and 
is  not  intended  to  limit  the  functions  of  the  quarter 
sessions.  Looking  at  it  in  this  point  of  view,  it 
satisfies  the  whole  of  the  section.  That  being  so, 
the  quarter  sessions  stand  in  the  same  position  as  in 
ordinary  cases  where  there  is  an  appeal  from  the  de- 
cision of  justices.  Having  said  this,  I  am  of  opinion 
upon  the  finding  of  the  quarter  sessions  that  the 
appellant  is  entitled  to  his  licence. 

Judgment  for  the  appeliant. 

Attorneys  for  appellant.  Burton  and  Cb.,  for  R.  H, 
Borne,  Staines ;  for  the  respondents,  G.  L,  P.  Eyrt 
and  Co.,  John-street,  Bedford-row. 


Saturdey,  Nov,  19, 1870. 

The  Mbtbopolitan  Boabd  of  Wobxs  (apps.)  v. 
The  Chubohwabdbks  asd  Oybebbxbs  of  West 
Ham,  Essex  (resps.) 

Poor-rate — ISewer  of  the  Metropolitan  Board  of  Works 
— Absence  of  beneficial  occupation — Non-rateabUity, 

The  Metropolitan  Board  of  Works,  under  their  legisla- 
tive powers,  constructed  a  sewer,  a  portion  of  which 
passed  through  the  respondents*  parish  in  an  earthen 
and  concrete  embankment,  above  the  general  surface  of 
the  adjoining  land  at  an  average  height  of  2\fL  ;  this 
embankment  and  sewer  being  rated  to  the  rehefoj  the 
poor: 

Held  {in  accordance  with  the  decision  in  Beg.  v.  The 
Metropolitan  Board  of  Works,  L,  Rep.  4  Q.  jB. 
16 ;  19  L.  T.  Rej^,  N,  S.  848),  that  as  there  was  no 
beneficial  occtqHitton  the  property  was  not  rateabh. 

This  was  an  appeal  against  a  poor  rate  made  by 
the  respondents  on  the  appellants  on  the  28th  Sept 
1868,  upon  and  in  respect  of  a  pumping  station  and 
premises  known  as  the  Abbey  Mills  Pumping  Sta- 
tion, and  forming  part  of  the  main  drainage  scheme 
for  the  drainage  of  the  metropolis,  and  by  the 
order  of  Lush,  J.,  the  following  case  was  stated 
under  the  provisions  of  the  12  &  13  Vict.  c.  45. 

1.  The  appellants  were  rated  in  the  foresaid  rate 

on  a  net  rateable  value  of  10,000/.  in  the  following 

manner.    (The  particulars  of  the  rate  were  then  set 

out,  in  which  the  property  was  described  as  '*  pump- 

|ing  station,  situate   at  Abbey  Mills,  and    other 
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works  within  tliiti  parish,  inclusive  of  land  taken 
and  occapied  for  the  purposes  of  the  high  and  low 
level  sewers.  The  estimated  extent  was  42a.  2r.  16p., 

the    gross    estimated    rental   12,500/. the 

rateable  yalne  10,000^  ....  the  rate  at  lOcL  in 
the  pound,  ^ISL  18s.  id,  and  the  total  amount  to 
be  coUected  416/.  18s.  Ad, 

2.  The  appellants,  the  Metropolitan  Board  of 
Works,  hereinafter  called  Hhe  board,"  are  constituted 
and  incorporated  by  18  &  19  Vict  c.  120  and  the  Acts 
amending  the  same  for  the  Local  Management  of 
the  Metropolis  in  respect  of  the  sewerage  and  drain- 
age, and  the  paving,  cleansing,  lighting,  and  im- 
provements thereof.  The  respondents  hereinafter 
Called  *Hhe  parish**  are  the  Churchwardens  and  Over- 
seers of  the  Poor  of  the  Parish  of  West  Ham,  in  the 
county  of  Essex,  no  part  whereof  is  situate  within 
the  metropolis,  as  denned  by  the  above  mentioned 
Acts,  or  within  the  jurisdiction  of  the  board. 

I.  Hie  board  in  pursuance  of  the  directions,  and 
under  the  powers  given  to  and  conferred  on  them 
by  tiie  above  mentioned  statutes,  commenced  the 
construction  of  a  system  of  sewers  to  intercept  the 
drainage  of  the  metropolis  connected  with  pumping 
stations,  by  means  of  which  the  sewage  is  lifted 
from  a  lower  to  a  higher  level,  and  ultimately  dis- 
charged by  gravitation  at  a  point  many  miles  down 
the  Thames,  and  without  the  limits  of  the  metro- 
polis. 

4.  The  sewers  situate  within  the  district  of  the 
board  for  the  most  part  pass  under  the  public  high- 
ways of  the  metropolis,  or  under  land  which  is  not 
the  property  of  the  board.  The  pumping  stations 
and  sewers  for  which  the  board  are  rated  by  the 
parish  are  erected  upon  land  which  is  the  freehold 
property  of  the  board,  who  have  acquired  and  use 
the  same  solely  for  the  purposes  and  as  part  of  the 
Metropolitan  Main  Drainage  Intercepting  System. 

5.  The  whole  of  the  works,  botii  on  the  northern 
and  southern  side  of  the  River  Thames,  are  designed 
and  intended  to  carry  out  the  purposes  spedfied 
and  set  forth  in  the  Metropolitan  Main  Drainage 
and  Intercepting  System. 

6.  The  whole  of  the  works,  both  on  the  northern 
and  southern  sides  of  the  Biver  Thames,  are 
designed  and  intended  to  carry  out  the  purposes 
specified  and  set  forth  in  the  Metropolitan  Manage- 
ment Act  1865,  1868,  and  1862,  the  main  objects 
being  the  improvement  of  the  main  drainage  of  the 
metropolis  and  the  purification  of  the  Thames,  by 
the  interception  of  the  sewage,  so  as  to  prevent  it  as 
far  as  may  be  practicable  from  flowing  into  and 
polluting  the  river  within  the  metropolis. 

7.  All  the  sewers  on  the  north  side  of  the  river  dis- 
charge themselves  by  the  works  constructed  under 
the  above  Acts  on  the  north  side  of  the  river  at  a 
point  without  the  limits  of  the  metropolis,  and  all 
the  sewers  on  the  south  side  of  the  river  discharge 
themselves  by  the  works  constructed  on  that  side 
of  the  river  at  a  point  about  one  mile  bevond  the 
limits  of  the  metropolis,  as  defined  by  the  first  men- 
tioned Act. 

8.  The  aasesament  hereinbefore  set  out  is  made 
in  respect  of  a  pumping  station,  works,  and  cottage, 
occupying  in  the  whole  about  9  acres  of  land,  and 
certain  lengths  of  the  high  level  sewer,  carried 
above  the  level  of  the  adjoining  lands  on  an  em- 
bankment, which  embankment  occupies  in  the 
whole  about  87  acres  of  land,  and  which  pumping 
station,  works,  cottages,  and  embankment,  all  form 
part  of  the  Metropolitan  Main  Drainage  and  Inter- 
cepting Scheme,  and  are  situate  on  the  north  side  of 
the  Biver  Thames,  in  the  parish  of  West  Ham. 

9.  On  the  property  comprised  in  the  above  assess- 
ment, the  board  have  erected  the  pumping  station, 
known  as  the  Abbey  Mills  Pumping  Station,  and 
other  works  for  which  they  are  rated.  Tliese  build- 
ings and  works  consist  of  engine  and  boiler-houses. 


chimney  shafts,  coal  stores,  filth  hoist,  workdiops, 
and  dwelling-houses  for  the  men  employed  upon 
the  works.  There  is  also  a  reservour,  constnu^ 
in  three  compartments,  for  water  to  supply  the 
engines  and  boilers,  and  there  are  also  sewers  for 
conveying  the  sewage  to  and  from  the  pumps,  in 
connection  with  which  are  chambers  oontsioing 
sluices  or  penstocks  for  regulating  the  flow  of  the 
sewage.  'Aere  is  a  wharf  wall  for  landing  coal,  and 
tramways  run  from  the  wharf  to  the  coal  stores. 
The  engine-house  comprises  an  engine-room  abore 
the  level  of  the  surface  of  the  ground,  containing 
eight  beam  engines,  and  is  a  building  covering  an 
area  of  more  than  8000  square  feet,  and  of  the 
height  of  100  feet  from  the  floor  to  the  apex  of  the 
roof  with  four  massive  and  lofty  towers,  oontsuiing 
staircases,  by  which  to  reach  the  beam  floors.  There 
is  a  gallery  with  a  perforated  iron  floor,  constructed 
with  openings  so  as  to  allow  of  the  working  of  the 
beams  of  the  engine,  situate  about  midway  between 
the  engine-room  floor  and  the  roof,  to  ^ve  access 
to  the  beams  of  the  engine  and  enable  the  men  to 
oil  the  bearings.  If  the  engines  were  removed  there 
would  remain  a  large  and  lofty  building,  cnuaform 
in  plan,  and  of  the  above  dimensions.  The  whole 
building  and  its  appurtenances  is  built  and  flnished 
in  a  substantial  style.  Below  the  engine-room  is  a 
basement  extending  to  a  depth  of  87  f  eet^  into  the 
lower  part  of  which  the  sewage  flows,  and  whenoe 
it  is  pumped  out  by  the  engines.  This  is  the  sewage 
well,  and  is  carried  down  to  a  level  of  about  33  feet, 
Trinity  high-water  mark.  Immediately  above  this, 
but  exten£ng  only  over  a  portion  of  the  area,  are 
reservoirs  for  containing  water  used  for  the  pur- 
pose of  condensing  the  steam  ;  the  remaining  pa^ 
tion  of  the  area  is  occupied  by  the  sewage  pumps 
and  sewage  culverts,  and  the  various  pipes  sod 
apparatus  attached  to  the  steam  engines,  suchss 
condensers,  air  pumps,  cold  water  pumps,  and  the 
like.  The  boiler-house  is  constructed  in  two  rooms, 
one  on  either  side  of  one  of  the  wings  of  the  eogiue- 
house,  of  the  height  of  35  feet  these  contain  the 
boilers  and  a  corridor  of  19  feet  wide,  49  feet  long, 
and  36  feet  high,  which  is  used  as  a  stoke  hole, 
and  a  communication  to  the  bath-rooms  and 
lavatories.  These  rooms  each  cover  an  area  of  5800 
sup^cial  feet,  and  are  substantially  built.  The 
workshop  is  situate  between  the  boiler-houses,  but 
of  smaller  dimensions,  containing  about  1300  feet, 
superficial.  The  basement  of  this  building  is 
fitted  with  a  lavatory  and  bath-rooms  and 
their  appurtenances.  There  is  a  smithy  in 
another  part  of  the  works.  The  coal  stores 
are  a  series  of  vaults  covered  by  brick  arches, 
situate  below  the  surface  of  the  ground ;  they  sre 
about  7  feet  in  height  and  cover  an  area  of  about 
23,000  feet  superficial  They  have  openings  in  the 
coverings,  and  arches  through  which  the  cosls  sre 
shot  down  from  the  tramways  above.  The  filth  hoist 
is  a  building  carried  down  to  the  depth  of  27ft.  bdow 
the  surface  of  the  ground,  and  is  of  a  superfidsl 
area  of  1100  feet;  itiscontinued  to  ahei^t  of  28  feet 
above  the  ground,  in  order  to  protect  from  the 
weather  the  machinery  for  lifting  the  iron  cages  in 
which  the  refuse  is  hoisted  out  of  the  sewers. 

9.  There  are  eight  two-floored  cottages  for  work- 
men, esch  containing  a  bedroom,  Uving  room, 
IdUJien,  scullery,  and  cellar  on  each  floor,  and  so 
constructed  as  to  accomodate  two  familes.  He 
cottages  are  situate  at  the  north-east  side  of  the 
nort£ni  outfall-sewer,  which  runs  through  the  plot 
of  land  on  an  embankment,  and  have  a  frootsge 
towards  Abbey  Mill-lane.  There  is  also  a  lodge 
and  a  house  for  the  superintendent,  containing  s 
superficial  area  of  1732  feet,  and  containing  two 
offices  for  clerks  and  seven  rooms,  with  tbereqoisite 
offices  in  the  residential  part  thereof.  The  le* 
mainder  of  the  pieces  of  land  to  the  north-esst  of 
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the  lewer  is  occupied  by  the  before-mentioned 
lefleryoir,  containing  water  for  supplying  the  con- 
densing water  reservoir  under  the  engine-house. 
This  reeerroir  is  uncovered,  and  occupies  an  area  of 
nearly  one  acre.  The  length  of  wharf  wall  in  the 
Abbey  Creek  is  126  feet 

10.  The  total  area  of  land  upon  which  the  pump- 
ing station  and  the  works  incident  thereto  are 
situate  is  about  nine  acres,  and  of  this  about  one 
and  a  quarter  acre  is  occupied  by  the  embsukment, 
oontaininff  the  northern  outfall-sewer,  and  a  further 
portion  of  one  and  a  quarter  acre  by  culvertSi  which 
cany  the  sewage  from  the  low  level  to  Uie  outfall- 
sewer.  The  remaining  seven  and  a  half  acres  has 
been  raised  about  5  feet  above  the  original  marsh 
level,  and  is  so  occupied  by  the  several  buildings 
that  but  little  is  available  for  any  other  purpose. 
The  remainder  of  the  land,  namely,  thirty-seven 
acres,  in  respect  of  which  the  assessment  is  made  is 
occupied  by  the  outfall  sewer,  which  is  carried  in  an 
earthem  and  concrete  embankment  above  the  general 
surface  of  the  adjoining  land  at  an  average  height 
of  21  feet,  the  entire  area  of  the  embankment  is  oc- 
cupied by  the  culverts,  and  so  much  earth  as  is 
sufficient  for  their  protection  and  support.  At  the 
foot  of  the  bank  on  either  side  is  an  open  ditch,  and 
fence  for  the  protection  and  security  of  the  embank- 
ment. 

11.  The  whole  of  the  said  46  acres  of  land  were 
rated  as  marsh  pasture  to  the  poor  rate  of  West 
Ham,  before  the  same  were  purchased  by  the  board. 

12.  The  pumping  station  and  works  on  the 
9  acres  above  described  are  shown  on  the  plan 
which  and  is  to  form  part  of  this  case. 

18.  The  whole  of  the  property  comprised  in  the 
assessment  is  held  occupied  and  used  by  the  board 
in  the  manner  and  for  the  purposes  herein  set  forth, 
and  not  otherwise. 

14.  The  appellants  have  not  derived  nor  do  they 
derive  any  profit  or  advantage  from  the  drainage 
and  intero^»ting  works  except  as  herein  stated,  but 
the  whole  are  maintained  out  of  the  funds  raised  in 
pursuance  of  the  Acts  hereinbefore  mentioned,  and 
are  carried  on  for  the  purposes  in  the  said  Act 
specified. 

15.  The  respondents  contend  that  the  proper 
principle  to  adopt  in  rating  the  property  is  to  treat 
the  same  as  if  belonging  to  and  constructed  by  a 
private  owner  and  in  his  hand,  to  be  let  to  the  board 
as  yearly  tenants.  On  this  contention  the  dear 
yearly  rent  of  the  whole  of  the  property  rated  may 
be  taken  for  the  purposes  of  the  argument  of  thu 
case  at  10,000t 

16.  On  the  same  principle,  if  the  sewers  and  em- 
bankments were  excluded  from  the  letting,  and  the 
pum^g  station  and  the  works  situate  on  the  9 
acres  only  were  to  be  let  to  the  board,  the  clear 
yearly  rental  may  in  like  manner  be  taken  at  6,000/. 

17.  The  whole  of  the  property  rated  is  specially 
derigned  and  constructed  for  vie  purposes  of  the 
niain  drainage  system,  of  which  it  forms  an  essential 
integral  part. 

18.  If  ail  the  property  rated  by  the  respondents, 
supposing  the  same  were  disconnected  from  the 
main  drainage  system  and  applied  to  any  purpose 
for  which  the  same  could  be  made  available  by  a 
tenant  were  let  to  a  tenant  from  year  to  year,  it  may 
for  the  purpose  of  the  argument  of  this  case  be 
taken  as  producing  a  clear  annual  rent  of  BOOL;  and 
if  the  thirty- seven  acres  occupied  by  the  sewers  and 
embankment  were  excluded  from  such  letting,  the 
rental  may  in  the  like  manner  be  taken  at  250^ 

19.  The  respondents  contend,  first,  that  the  ap- 
pellants are  liable  to  be  rated  for  the  relief  of  the 
poor  of  the  parish  of  West  Ham  in  respect  of  the 
whole  of  their  aforesaid  property ;  and,  secondly, 
that  the  board  are  assessable  on  the  principle  oon- 
tended  for  by  the  respondents  as  above  stated. 


20.  The  appellants  contend  that  the  sewers  and 
embankments  ought  not  to  be  included  in  the  rating, 
and  that  so  much  of  their  said  property  as  is  liable 
to  be  rated  to  the  relief  of  the  poor  should  be  rated 
at  the  value  for  which  the  same  would  let  to  a 
hypothetical  tenant  from  year  to  year,  supposing 
they  were  not  used  for  the  purpose  of  the  main 
drainage  scheme,  but  were  entirely  disconnected 
therefrom,  and  applied  to  any  other  use  or  pur- 
pose for  which  they  could  be  made  available  by  a 
tenant  thereof. 

21.  The  court  is  to  have  power  to  draw  any  infer- 
ences of  fact  and  amend  the  rate. 

The  question  for  the  opinion  of  the  court  is, 
whether  the  mode  of  assessment  contended  for  by 
the  respondents  is  the  right  mode,  or  if  neither  of 
those  modes  is  correct,  what  is  the  right  mode  of 
assessment. 

The  case  is  to  be  remitted  to  the  assizes  after  the 
judgment  of  the  court  has  been  given  to  ascertain 
the  precise  figure  of  value,  those  here  inserted  being 
so  for  the  purposes  of  the  argument  only. 

Appeals  have  been  brought  against  the  poor 
rates  made  after  that  above  mentioned,  and  the 
judgment  of  the  court  is  to  apply  to  them  also. 

The  parties  having  differed  as  to  the  statement  of 
this  case,  I  have  settled  the  same  between  them. 

Fbbd.  a.  Philbiuok,  Arbitrator. 

Temple,  22nd  Jan.  1870. 

Stavekv  HiU,  Q.  C.  and  Raymond^  appeared  for 
the  appellants. — This  case  is  governed  by  Reg,  r. 
The  Metrmoliian  Board  of  Works,  L.  Rep.  4  Q.  B. 
16;  88  L.  J.  24j  M.  C.;  19  L.  T.  Rep.  N.  S. 
848,  in  which  it  was  held  that  as  these  sewers 
were  not  the  subject  of  a  beneficial  occupa- 
tion they  are  not  rateable,  and  the  only  distinc- 
tion in  the  facts  of  the  two  cases  is  that  in  the 
former  case  the  sewers  ran  underground,  whilst  in 
the  present  casetliey  are  upon  an  embankment ;  but 
in  each  case  the  sewer  is  not  beneficial  to  the  occu- 
piers, nor  capable  of  being  so.  [Mbllob,  J. — ^The 
question  is,  is  there  any  rateable  value  in  their  pre- 
sent state  ?  Could  a  tenant  be  found  for  this  sewer  ?] 
Kot  certainly  as  long  as  the  Act  of  Parliament 
remains  in  force  under  which  it  has  been  established. 
[Mbllob,  J. — It  is  said  that  there  is  a  difference 
between  a  sewer  which  is  upon  the  surface  and  one 
which  is  underground.]  Tliat  can  make  no  diffe- 
rence, as  it  is  equally  incapable  of  being  applied  to 
any  other  purpose,  and  can  produce  no  profit  He 
cited  also 

B,  V.  Scvlcoaies,  12  East,  40. 

ManUty,  Q.  C.  and  Tcofler  for  the  respondents. 
— ^The  principle  of  the  decision  in  Reg,  v.  The 
Metropolitan  Board  of  Works  is  that  though 
buildings  may  be  used  exclusively  for  sewage 
purposes,  vet  as  they  are  capable  of  being 
used  beneficially,  the^  are  rateable,  but  that  as 
regards  the  sewage  pipes,  as  they  were  laid  down 
underground,  and  so  were  not  capable  of  beneficial 
occupation,  they  were  not  rateable.  [LnBH,  J. — 
A  subsoil  is  in  itself  as  capable  of  beneficial 
occupation  as  surface  soil;  and  so,  gas  and 
water  pipes  are  rateable.  The  question  is, 
whether  they  are  capable  of  beneficial  occupation  ?] 
The  thirty-seven  acres  occupied  by  the  sewer  are 
capable  <2  beneficial  occupation.  The  sewer  occu- 
pies the  land  which  is  of  a  rateable  quality,  and  it 
cannot  be  said  that  because  the  land  is  applied  to  an 
unproductive  purpose  that  therefore  it  is  not  rate- 
able. [Hannbk,  J.— Is  not  that  sewer  for  a  public 
purpose?]  Not  so  ;  it  is  for  the  benefit  of  the 
metropohs,  and  even  if  it  were  it  could  be  rateable 
since  the  decision  in  the  Mersey  Docks  Company. 
If  these  thirty-seven  acres  of  laud  were  now  to  be 
let  to  a  tenant  they  would  be  capable  of  a  beneficial 
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occupatioD.  The  land  itself,  though  unproductive 
as  a  sewer,  is  in  itself  capable  of  yielding  a  profit. 
The  purpose  for  which  land  is  used  is  immaterial. 
[Mbllob,  J. — But  this  land  is  occupied  as  a  sewer 
under  the  proTisions  of  an  Act  of  Parliament,  and 
it  can  never  be  otherwise  occupied.]  So  in  the 
Menw  Docks  case.  [Mbllob,  J. — There,  there  was 
a  profit  derived,  though  the  profit  did  not  go  into  the 
pockets  of  anyone.]  The  same  argument  may  be 
applied  to  the  buildings  which  are  exclusively  used 
for  this  purpose,  and  yet  they  have  been  held  to  be 
rateable.  [Hahitbn,  J. — ^The  buildings  could  be  let, 
but  not  the  sewer.]  That  is  looking  at  the  present 
mode  of  occupation,  and  not  at  the  capability  of  the 
premises.  If  that  were  so,  a  lunatic  asylum  could 
not  be  rateable.  [Lush,  J.— The  way  to  put  it  is 
this— if  the  buildings  were  put  up  to  be  let,  a  tenant 
would  be  found ;  but  no  tenant  could  be  found  for 
the  sewer.  Msllob,  J. — ^Take  the  case  of  a  com- 
mon highway.  The  soil  belongs  to  the  owner  of  the 
adjoining  land,  and  it  might  be  the  subject  of  a 
beneficial  occupation  if  not  a  highway ;  but,  as  a 
highway,  it  has  no  value  for  a  tenant.1  That  would 
always  remain  a  highway,  and  could  not  be  bene- 
ficially occupied ;  but  this  sewer  could  be  let  to  a 
tenant  who  could  convert  it  into  a  productive  hold- 
ing. The  case  of  Reg.  v.  Sculcoates,  12  East.  40,  can- 
not now  be  said  to  be  law. 

Mbllob,  J.  fa). — Our  judgment  must  be  for  the 
appellant,  for  I  am  of  opinion  that  as  far  as  the 
facts  go,  we  are  precluded  by  the  decision  in  the 
former  case,  for  I  think  there  is  no  real  distinction 
in  principle  between  a  sewer  which  is  underground 
and  one  which  is  above  ground.  The  real  question 
is,  was  the  sewer  capaUe  of  beneficial  occupation 
at  the  time  the  rate  was  made?  Here  we  have  a 
bank  which  is  only  usable  as  a  bank  for  a  sewer. 
Then  the  nhvsical  condition  in  which  it  is  placed  by 
the  Act  of  Parliament  renders  it  impossible  that  it 
can  be  beneficially  occupied,  and  that  it  must  re- 
main in  that  condition  so  long  as  the  Act  of  Par- 
liament exists;  and  that  being  so,  no  one  would 
give  a  rent  for  the  premises.  This  case  is  quite 
ondistinguishable  in  principle  from  the  former 
case^  and  the  sewer  therefore  is  not  rateable. 
Since  the  decision  of  the  House  of  Lords,  if  it  can 
be  shown  that  the  property  is  capable  of  a  beneficial 
occupation,  then  it  may  be  rated ;  but  here  there 
can  be  no  such  occupation  so  long  as  it  is  applied, 
as  it  must  be,  under  the  statute,  to  its  present 
purpose.  As  regards  the  other  property  referred 
to  in  the  case,  t£e  true  principle  is  stated  in  the 
20th  paragraph,  namelv,  that  it  should  be  rated 
at  the  value  for  which  the  same  would  be  let 
to  a  hypothetical  tenant  from  year  to  year,  sup- 
posing It  were  not  used  for  the  purpose  of  the 
main  drainage  scheme,  but  were  entirely  discon- 
nected therefrom  and  api^ed  to  any  other  use  or 
purpose  for  which  it  could  be  made  available  by 
a  tenant  thereof. 

LuBH,  J.— I  am  of  the  same  opinion.  As  to  the 
thirty 'Seven  acres  which  are  occupied  by  the  sewer, 
the  only  difference  between  this  case  and  the  former 
one  is,  that  in  the  one  the  sewer  was  under  the 
surface,  and  in  the  other  it  was  above  the  surface. 
The  principle,  however,  is  the  same,  there  being  no 
beneficial  occupation.  Can  it  be  supposed  that  any- 
one would  take  this  property  to  pay  a  rent  for  it  ? 
The  question  of  a  beneficial  occupation  is  not  to  be 
determined  by  what  the  land  was,  or  what  it  may 
be.  If  productive  land  becomes  covered  by  the  sea 
or  the  discharge  from  a  volcano,  it  would  cease  to  be 
rateable ;  so,  on  the  other  hand,  if  a  barren  rock  is 


(a)  Cockbarn,  C.  J.,  was  in  the  ooort  for  Crown  Cues 
Eeaerved. 


afterwards  covered  with  soil,  and  so  becomes 
fertile,  it  will  be  subject  to  be  rated.  The  land  is 
to  be  looked  to  as  it  really  is.  So  here,  as  long  as 
the  land  is  devoted  to  the  purposes  of  a  sewer, 
there  can  be  no  beneficial  occupation,  and  no  one 
would  pay  any  rent  for  it.  Gas  and  other  pipes 
which  are  laid  under  ground  yield  a  profit  just  as 
though  they  were  above  ground,  and  so  are  rate- 
able for  the  ground  they  occupy.  Then  as  to  the 
other  property  which  is  rated,  I  see  no  difficulty.  If 
in  its  present  condition  the  holding  is  capable  of 
being  let  at  a  rent,  it  cannot  be  said  that  it  is  not 
rateable.  Then  the  question  is,  at  what  sum  ?  Why, 
at  a  sum  that  a  tenant  could  give. 

Haknbn,  J.— As  regards  the  thirty-seven  acres 
which  are  occupied  as  a  sewer,  I  thin  k  we  are  bound  by 
the  former  case.  In  that  case  the  judgment  of  the  court 
did  not  depend  upon  whether  the  sewer  was  under 
or  above  ground,  but  it  proceeded  upon  the  principle 
that  the  sewer  was  incapable  of  yielding  a  pro6t 
As  regards  the  supposed  incongruity  in  holding  that 
the  buildings  may  be  rated  upon  which  Mr.  Manistj 
has  dwelt,  I  cannot  see  it ;  but  if  there  be  any,  it  is  in 
holding  that  they  are  liable  to  be  rated.  But  be 
that  as  it  may,  the  principle  of  the  decision  is  that 
inasmuch  as  the  sewer  cannot  yield  a  return,  it  is 
not  rateable.  I  think  the  S^th  paragraph  of  the 
case  correctly  states  the  principle  upon  which  the 
other  portions  of  the  property  are  to  be  assessed. 

Judgment  for  the  appdUaU, 

Attorney  for  appellants,  W.  W.  Smithy  Spring- 
gardens. 

Attorneys  for  respondents,  Wilson  and  Son,  65, 
Basinghiul-Btreet. 


iVbo.  28  oik/ 24,  1870. 

Beo.  0.  The  Justices  of  Lahgashi&b  i  BsW,E. 

Ttson. 

Beerhouse-^Certifieate  of  justices  on  an  original  appH' 
cation — Exercise  of  discretion. 

The  discretion  of  justices  in  granting  or  withholding  at 
original  certificate  for  a  Ucencefor  a  beerhouse  under 
the  82  (f  88  Vict  c.  27,  is  as  large  and  unfettered  at 
that  which  is  exercised  by  them  in  granting  certijieatet 
under  the  9  Geo,  4,  c.  61. 

This  was  an  application  for  a  rule  for  a  writ 
of  mandamusj  commanding  the  justices  of  the  county 
of  Lancaster  assembled  in  quarter  sessions  to  re- 
ceive certain  evidence  tendered  in  an  appeal  by  one 
William  Henry  Tyson,  against  a  refusal  of  justioei 
at  petty  sessions  to  grant  him  a  certificate  for  s 
beerhouse  licence.  The  facts  are  set  out  in  the 
following  affidavit  upon  which  the  application  was 
made. 

I  CharlM  Lister  of  SaUord,  in  the  ootoity  of  Sftlloxd, 
gentleman,  make  oath  and  say  aa  follows : 

1.  On  the  26th  Aof .  1870.  William  Henry  Tyson  of  the 
township  of  Moss  Side,  in  the  said  oonnt^,  attoniey's  clerk, 
applied,  after  having  given  due  notioe  in  that  behalf  to  ifae 

I'ostioeB  assembled  at  the  genezal  annual  lioenaing  meeting, 
leld  in  and  for  the  petty  sessional  division  of  luncbeBter, 
in  the  said  county,  pursuant  to  the  statute  9  Gea  4  c.  61, 
s.  4^  for  a  oertifloate  to  be  granted  to  him  the  said  wilhuB 
HenxT  Tynou  by  the  said  jnstioes,  inpursoance  of  the  Wine 
and  Seerhouse  Act  1869,  to  enable  him  to  obtain  a  lioe&oe 
to  sell  beer  on  the  premises,  called  the  ^Alexandra  House, 
Alexandra-road,  Moss  Side,  aforesaid. 

2.  The  said  application,  was  a  new  appUoatian,  and  not  by 
way  of  renewal. 

3.  Thejnsticesat  the  said  licensing  meeting,  after  hearing 
the  said  William  Henry  Tyson  and  his  witeeflsea,  and  iiij> 
self  as  attorney  for  several  residents  and  property  ownen 
in  the  township,  and  after  hearing  the  witnesses  called  by 
me  for  the  purpose  of  shewing  that  there  was  no  neoenxiy 
whatever,  in  that  locality,  for  another  beerhouse  in  addition 
to  the  existing  number  <rf  houses  of  that  kind,  refused  the 
application  of  the  said  William  Henry  Tyson. 

L  The  said  William  Henry  Tyson  thereupon  duly  gave 
notice  of  appeal  against  the  said  zsfoaal  to  the  quarter 
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■omrfoBS,  holden  in  and  for  the  aaid  connty  of  Lancaster, 
which  aaid  appeal  duly  oame  on  for  hearing  on  the  28th 
Oct.  1870. 

5.  The  appelUnt  appeared  by  coonsel  and  the  respon- 
denta,  the  joatioefl  of  the  petty  seuional  diriaion  afore- 
laid,  alao  appeared  by  oounsel  inatraoted  in  that  behalf  by 
me  and  my  partner,  Frederick  Copley  Halton,  of  Solford 
aforesaid,  gentleman. 

6.  I  was  present  at  the  hearing  aforesaid,  and  it  was  ad- 
mitted by  connsel  for  the  respondents,  that  the  character 
of  the  appellant  was  satisfactory,  and  that  the  house  was 
sufficiently  rated,  but  in  cross-examination  of  the  appellant, 
respondents'  oounsel  produced  a  map  of  the  district  to 
show  the  locslity  of  tne  house  in  question,  and  a  map 
showing  the  great  number  of  beerhouses  already  existing 

E  immediate  proximity,  and  proposed  to  the  appellant  the 
[lowing  question— is  it  not  the  fact  that  there  is  at  the 
present  time  a  beerhouse  the  very  next  door  to  your  pre- 
mises? 

7.  The  oounsel  f6r  the  appeUant  ol]t)o<'t»d  to  the  ques- 
tion, on  the  ground  that  tne  same  was  irrelevant,  and 
that  the  fitness  of  the  appellant  and  the  fitness  of 
the  house  being  conceded,  ine  sessions  had  no  right  to 
inquire  into  c&cumstanoes  raising  the  question  of  the 
wants  of  the  neighbourhood,  and  were  precluded  from 
entering  upon  any  such  inquiry  as  was  raised  by  the 
question. 

8.  The  sessions  ruled  the  question  to  be  inadmissible. 

9.  The  oounsel  for  the  respondents  then  offered  evidence 
to  verify  the  map,  and  to  show  that  there  was  no  want  or 
neoessitv  in  the  neighbourhood  for  an  additional  beerhouse 
in  the  place  where  the  appellant's  house  was  situate. 

10.  The  reception  of  this  evidence  was  opposed  by  counsel 
for  the  appellant  on  the  same  grounds  as  are  hereinbefore 
mentioned,  and  the  sessions  rejected  the  evidence,  and 
granted  the  appellant  a  onrtiflcate  subject,  nevertheless,  to 
the  opinion  of  this  honourable  court  as  to  whether  the 
endence  had  been  rightly  r^ected. 

11.  For  the  purpose  of  allowing  an  application  for  such 
opinion  to  be  made  in  that  behalf  by  the  respondents,  it  was 
resolved  that  the  sessions  be  adjourned,  and,  in  case  the 
•essions  were  wrong  in  their  decision,  the  appeal  was  to  be 
heard  upon  the  merits ;  if  otherwise,  the  judgment  was  to 
■tand. 

By  the  32  &  38  Vict  c  27,  s.  5,  the  certificate  of 
justices,  without  which  no  licence  fur  a  beerhonse 
can  be  obtained,  is  to  be  applied  for  at  the  general 
annual  licensing;  meeting,  holden  in  pursuance  of 
the  9  Geo.  4,  c.  61,  and  by  sect.  8  of  the  first-named 
Act  it  is  enacted  that,  **  All  the  proTisions  of  the 
said  Act  of  the  ninth  year  of  the  reign  of  King 
George  the  Fourth  as  to  the  terms  upon  which,  and 
the  manner  in  which,  and  the  persons  by  whom,  grants 
of  licences  are  to  be  made  by  the  justices  at  the  said 
annual  licensing  meeting,  and  as  to  appeal  from 
any  act  of  any  justice,  shall,  so  far  as  may  be,  have 
effect  with  regard  to  grants  of  certificates  under 
this  Act,  subject  to  this  qualification,  that  no  appli- 
cation for  a  certificate  under  this  Act  in  respect  of 
a  licence  to  sell  by  retail  beer,  cider,  or  wine,  not  to  be 
consumed  on  the  premises,  shall  be  refused,  except 
upon  one  or  more  of  the  following  grounds/'  Four 
se?eral  grounds  are  then  stated. 

By  the  9  Geo.  4,  c  61,  s.  1,  after  directing  the 
justices  of  divisions,  &c.,  to  assemble  annuaUy  to 
grant  alehouse  licences,  it  is  enacted : 

That  it  shall  be  lawful  for  the  justices  acting  in  and  for 
snch  county  or  place  assembled  at  such  meeting,  or  at  any 
adjournment  thereof,  and  not  as  hereinafter  disqualified 
from  acting,  to  grant  licences  for  the  purposes  aforesaid,  to 
such  persons  as  they  the  said  justices  shall,  in  the  execu- 
tion 01  the  powers  herein  contained,  and  in  the  exercise  of 
their  discretion  deem  fit  and  proper. 

Sect.  9  enacts : 

That  when  (at  any  of  the  meetings  aforesaid)  any  ques- 
tion touching  the  granting,  withholding,  or  transferring 
uy  licence,  or  the  fitness  en  the  person  applying  for  such 
licence,  or  of  the  house  intended  to  be  kept  by  such  person 
shall  arise,  such  question  shall  be  determined  by  the 
majority  of  justices  not  disqualified,  who  shall  be  present 
when  snoh  question  shali  arise ;  and  every  licence  granted 
mider  the  authority  of  this  Act  shall  be  signed  by  the 
migori^  of  the  justices  not  disqualified,  who  shall  be  pre- 
lent  when  such  licenoe  shall  be  gn^anted. 

Bolhar,  Q.C.  (^Leresche  with  him),  now  moved. — 
The  quarter  sessions  were  wrong  in  refusing  to 
ieoei?e  the  evidence.  The  justices  at  special  ses- 
lioDs,  and  the  justices  at  quarter  sessions,  have  the 
lame  onlimited  discretion  with  reference  to  certifi- 


cates for  beerhouse  licences  as  they  have  under  the 
9  Geo.  4,  c.  61,  with  reference  to  licences  for  ale- 
houses. From  the*5  &  6  Edw.  6,  c.  25,  which  is  the 
first  statute  giving  powers  to  justices  to  grant 
licences,  a  discretion  has  always  been  conferred  upon 
them  with  reference  to  the  wants  of  the  neighbour- 
hood. 

Lush,  J. — ^You  have  said  sufficient  to  justify  our 
granting  you  a  rule  nisi, 

Mcadaty^  Q.C,  and  Torr  showed  cause  in  the  first 
instance.  The  justices  are  very  anxious  to  have 
the  opinion  of  this  court  as  a  guide.  The  legis- 
lation, with  reference  to  beerhouses,  is  not  the 
same  as  that  with  reference  to  alehouses,  under  the  9 
Geo.  4,  c.  61.  By  the  11  Geo.  4  &  1  Will.  4,  c.  51,  the 
power  to  grant  licences  to  beerhouse  keepers  was 
conferred  on  the  £xcise,  but  by  the  32  &  38  Vict., 
c.  27,  that  power  is  transferred  to  the  justices ;  and 
the  question  mainly  depends  upon  the  construction 
to  be  put  upon  the  8th  section,  which  enacts  that 
all  the  provisions  of  the  9  Geo.  4,  '*as  to  the 
terms  upon  which,  and  the  manner  in  which,  and 
the  persons  by  whom,  grants  of  licences  are  to  be 
made  by  the  justices  at  the  said  general  annual 
licensing  meeting ;  and  as  to  appeal  from  any  act  of 
any  justice,  shall,  so  far  as  may  be,  have  effect 
with  regard  to  grants  of  certificates  under  this 
Act."  The  powers,  therefore,  of  the  justices  are 
limited  to  the  terms  upon  which,  and  the  manner  in 
which,  and  the  persons  by  whom,  grants  of  licences 
are  to  be  made.  There  is  nothing  said  about 
exercising  a  discretion  as  to  granting  licences. 
The  word  **  terms"  implies  the  granting  of  a  licence, 
so  the  word  **  manner"  must  have  reference  to  the 
way  in  which  the  house  is  to  be  conducted,  and 
the  words  '*the  persons  by  whom"  refer  to  the 
justices.  These  are  the  only  considerations  into 
which  the  justices  can  enter  when  considering  an 
application  for  a  certificate  for  a  beerhouse.  If 
therefore  the  person  applying  and  the  house  are 
legally  qualified,  the  justices  have  no  functions  to 
inquire  further.  [Lush,  J. — Do  you  contend  that 
the  requirements  of  the  neghbourhood  are  not  to  be 
considered  ?]  I  do  so.  [Lush,  J. — ^Then  you  say 
that  any  person  of  good  character  and  with  a  suit- 
able house  is  entitled  to  a  certificate.]  I  must  so 
contend.  The  general  discretion  contained  in  the 
concluding  portion  of  the  1st  section  of  the  9  Geo. 
4  c.  61,  is  not  incorporated  by  the  8th  section  of 
the  22  &  23  Vict.  c.  27. 

Holkar  and  Leresche  were  heard  in  reply. 

Cur,  adv  vutt. 

Lush,  J. — ^This  application  was  made  for  the  pur- 
pose of  eliciting  the  opinion  of  the  court  upon  the 
question  whether  in  the  exercise  of  their  discretion 
in  granting  or  refusing  a  certificate  in  a  licence  to 
sell  beer  to  be  consumed  on  the  premises  to  a  person 
not  before  licensed,  the  justices  are  limited  to  in- 
quiries as  to  the  character  of  the  person  applying,  or 
whether  they  may  and  ought  to  take  into  considera- 
tion also  the  requirements  of  the  neighbourhood. 
The  respondents  proposed  to  show  that  the  neigh- 
bourhood was  amply  supplied  with  beerhouses. 
The  sessions  rejected  the  evidence,  holding  that  tho 
fitness  of  the  applicant  and  the  fitness  of  the  house 
being  conceded  they  had  no  right  to  inquire  into 
the  circumstances  raising  the  question  as  to  the 
wants  of  the  neighbourhood.  It  was  contended,  on 
behalf  of  the  appellant :  First,  that  the  powers  of 
justices  under  Uie  recent  Act  (the  32  &  33  Vict, 
c.  27)  were  not  coextensive  with  their  powers  under 
the  Licensing  Act  (9  Geo.  4,  c.  61) ;  and,  secondly, 
that  even  if  they  were,  the  discretion  of  the  justices 
under  the  latter  Act,  was  limited  to  the  personal 


586 


MAGISTRATES'  OASES. 


Q.B.] 


Bbtbb  v.  Wilu0. 


rcp. 


fitness  of  the  applicant.  It  will  be  conrenient  to 
dispose  of  the  second  branch  of  the  argument  before 
considering  the  Act  upon  which  the  question  im- 
mediately arises.  The  1st  section  of  the  9  Geo.  4,c.  61, 
after  directing  the  justices  to  hold  annual  general 
licensing  meetings,  enacts  that :  [Beads  the  section.] 
The  argument  was  that  as  the  fitness  of  the  person 
only  is  mentioned,  all  other  considerations  are  to  be 
excluded,  and,  that  condition  being  satisfied,  the 
justices  are  bound  to  grant  the  licence.  That 
this  is  too  narrow  a  conclusion  is  evident  from  the 
9th  section  of  the  same  Act,  the  words  of  which  are 
that:  [Beads  this  section].  Here  the  personal  fitness 
of  the  applicant  is  put  as  one  of  the  seyeral  elements, 
the  fitness  of  the  house  is  assumed  to  be  another, 
and,  over  and  above  these,  two  other  considerations 
not  specified  or  defined  are  supposed  to  exist  and 
to  influence  the  decision.  There  is  nothing  in  any 
part  of  the  Act  which  suggests  what  these  other 
considerations  may  or  not  ti,  nothing  which  gives 
the  applicant  a  right  to  demand  a  licence,  nor  any 
words  importing  an  objection  on  the  part  of  the 

i'ustices  to  grant  it  under  any  given  state  of  things, 
t  is,  therefore,  obvious  Uiat  the  words  relied 
on  by  the  appellant  refer,  not  to  the  merits 
of  the  applicant,  but  to  the  fitness  and  pro- 
priety of  the  application  as  one  affecting  the 
interest  and  weU  being  of  the  neighbourhood. 
They  require  the  justices  to  govern  their  discretion 
in  granting  or  withholding  the  licence  by  reference, 
not  only  to  the  qualification  of  tlie  person  applying 
and  to  the  suitableness  of  the  house,  but  to  other 
considerations  also.  Amongst  those  considera- 
tions must  be  included  the  nature  of  the  localitv, 
the  population,  the  number  of  houses  already 
licensed,  and  all  other  circumstances  bearing  on  the 
question,  whether  it  is  fit  and  proper  in  the  interest 
of  the  public  that  an  additional  licence  shall  be 
granted.  We  cannot  doubt,  looking  to  the  preamble 
and  the  provisions  of  the  32  &  83  Vict.  c.  27,  that  the 
object  of  the  Legislature  was  to  subject  future  beer- 
houses to  the  same  regulation  and  to  put  them  on  the 
same  footing  in  this  respect  as  houses  licensed  under 
the  9  Geo.  4.  The  language  of  the  first  part  of  the 
8th  section  has  been  justly  criticised  in  the  argu- 
ment, and  it  certainly  is  not  the  most  appropriate 
which  could  have  been  used  to  express  the  intent  of 
the  Legislature,  but  we  think  the  meaning  is  made 
plain  by  the  context  The  latter  part  of  the  section 
says  that,  as  regards  certificates  for  the  sale  of  beer 
not  to  be  consumed  on  the  premises  the  9  Geo.  4 
shall  be  subject  to  this  qualification,  that  no  such 
certificate  shall  be  refused  except  upon  the  grounds 
first,  that  the  applicant  has  failed  to  produce  satis- 
factory evidence  of  good  character ;  secondly,  that 
his  house  is  of  a  disorderly  character ;  thirdly,  that 
he  had  before  forfeited  or  been  adjudged  disqualified 
for  a  licence ;  or,  fourthly,  that  he  or  his  house  is 
not  duly  qualified.  Again,  the  19th  section  says 
that,  when  on  the  1st  May  1869,  a  licence  is  n  force 
with  respect  to  any  house  for  the  sale  by  retail  of 
beer  to  be  consumed  on  the  premises,  it  shall  not  be 
lawful  to  refuse  an  application  for  a  certificate  for 
the  sale  of  beer  to  be  consumed  on  the  premises 
except  on  one  or  more  of  the  grounds  upon  which  a 
licence  to  sell  beer  to  be  consumed  off  the  premises  may 
be  refused.  The  necessary  implication  from  these 
provisions  is,  that  in  certain  cases,  of  which  the  pre- 
sent is  one,  the  certificate  may  be  refused  though 
the  applicant  is  of  good  character,  though  Ms 
house  is  not  disorderly,  though  he  has  not  for- 
feited or  been  adjudged  unworthy  of  a  licence, 
and  though  he  and  his  house  are  duly  quali- 
fied. The  discretion  of  the  justices  in  granting 
or  withholding  a  certificate  is,  therefore,  as  large 
and  unfettered  as  that  which  is  exercised  under  the 
9  Geo.  4,  c.  61,  and  should  be  governed  by  the  same 
consideration.    For  these  reasons  we  are  of  opinion 


that  the  decision  of  the  sessions  was  wrong,  sod 
that  the  meuidamus  should  ga 

RuleabBobtU. 

Attorneys  for  the  appellants,  BircbaO  and  Co., 
Preston. 

Attorneys  for  respondents,  HuUon  and  Litier,  Sal- 
ford. 


0OT7BT  OF  OOKMON  PLEAS. 

Beported  by  M.  W.  HcKbllak.  and  H.  H.  HocKna,  Bmub., 


Mfmday  Nov,  14,  1870. 

Brtbb  v.  WzLLifl. 

Meinmo&tan  Building  Act  1855  (18  j-  19  Viet  c  122) 
-^Damape  oomfquent  upon  the  exeaUion  of  aMthariatd 
works, 

A  building  owner  who  pulls  down  and  rebuilds  a  ptntf 
structure  under  the  Metropolitan  Building  Aet^  1855, 
if  not  bound  to  make  good  the  damage  to  the  ad^ainng 
owner's  house,  althouah  such  damage  was  the  neooes- 
sarv  consequence  of  the  execution  of  the  works  ks  was 
(uithoriseato  complete. 

An  occupier,  therefore,  under  a  Ucae  with  a  covenant  to 
repair,  cannot  recover  from  his  landlord,  the  €U^ouuag 
owner,  the  amount  paid  upon  threat  of  legal prooeedmgt 
to  the  building  owner /or  the  repair  of  SMth  damage. 


This  was  an  action  for  a  wrongful  distress  far 
breaking  and  entering,  and  for  money  payable  bj 
the  defendants  to  the  plaintiff  for  money  paid  bj 
the  plaintiff  for  the  defendants  at  their  request 

The  defendants  pleaded  to  the  first  and  seoood 
counts  not  guilty ;  and  to  the  residue  of  the  decla- 
ration, except  as  to  80^  \.«iich  they  paid  into  court, 
never  indebted. 

The  pluntiff  sought  to  recover  under  the  vMn- 
atus  counts  80^,  being  an  amount  paid  by  the 
plaintiff  to  and  for  the  defendants,  and  to  tludr  use 
under  the  Metropolitan  Building  Act  1855,  for  one 
moiety  of  a  party  wall  erected  under  the  said  Act; 
and  118A  for  midcing  good  works  disturbed  under 
the  said  Act. 

The  case  was  tried  in  Michaelmas  Term  1868,  and 
a  verdict  entered  for  the  plaintiff,  but  on  the  26th 
Jan.  1869,  a  rule  nisi  on  a  point  reserved  was  nude 
absolute  to  enter  a  verdict  for  the  defendant  subject 
to  a  spedal  case,  which  was  afterwards  settled 
between  the  parties,  and  of  which  the  following  are 
the  material  facts : 

27th  Sept.  1856.— Indenture  of  lease  from  the 
defendants  Richard  Willis  and  Matilda  Benham,  to 
the  plaintiff,  John  Bryer,  of  a  messuage  and 
ground,  54,  Barbican,  in  the  City  of  London,  for 
twenty-one  years  from  the  29th  of  the  said  moDth 
of  Sept.  1856,  at  a  yearly  rent  of  SSL  payabk 
quarterly.  The  plaintiff  has  since  occupied  under 
Uie  lease. 

By  the  lease  the  rent  was  to  be  paid  without  say 
deduction  whatsoever  in  respect  of  "  the  land  tax, 
sewers  rate,  or  any  taxes,  charges,  or  assessment! 
whatsoever.  Parliamentary,  parochial,  or  othenrise 
now  charged  or  hereafter  to  be  charged  upon  the 
said  premises,"  all  of  which  were  to  be  paid  by  the 
plaintiff  (the  landlord's  property  tax  only  excepted) 
And  the  plaintiff  covenanted  to  keep  the  **  premiiei, 
with  the  appurtenances  in  such  good  and  substantisl 
repair  as  is  necessary  for  the  occupation  of  a  teosnt 
at  rack  rent.*' 

Mr.  J.  H.  Benham,  who  was  beneficially  interested 
for  life  in  the  premises,  the  defendants  being 
trustees,  always  received  the  rants  from  the  plaintiif 
and  gave  him  receipts  for  the  same,  and  geneiaUl^ 
acted  for  the  defendants. 

Mr.  J.  S.  Qower,  the  owner  of  the  adji^ning  hoossi 
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No.  55,  Barbi^n,  being  about  to  rebuild  his  pre- 
miies,  on  9th  Jan.  1866,  duly  sent  to  the  plain- 
tiif  and  to  J.  H.  Benham  notice  under  sect.  85  of 
18  &  19  Vict  c.  122  (The  Metropolitan  Building 
Act,  1855)  of  his  intention  to  exercise  his  right  to 
execute  works  under  sect.  88  of  that  Act.  Neither 
Gower,  nor  Benham,  nor  the  plaintiff,  gave  or  com- 
municated any  such  notice  to  the  defendants. 

The  works  of  which  Gk>wer  gare  notice  of  execu- 
tion, consisted  of  the  rebuilding  of,  First,  a  partition 
between  the  houses  54  and  55,  which  were  upwards 
of  100  years  old.  This  partition  was  composed  of 
a  Uin.  party  wall  from  tne  basement  to  the  street 
level,  and  above  partly  of  timber  and  brick,  and 
partly  of  rimber  alone.  This  was  a  party  structure, 
bat  not  in  accordance  with  the  provisions  of  the 
Metropolitan  Building  Act.  Secondly,  a  14in.  wall 
built  entirely  on  the  premises  of  Qower,  also  a  party 
structure,  but  not  in  accordance  with  the  provisions 
of  the  Metropolitan  Building  Act.  Thirdly,  a  parti- 
tion not  included  in  plaintiff's  lease  nor  belonging 
to  the  defendants,  but  occupied  by  the  plaintiff 
under  a  lease  from  J.  H.  Benham. 

No  part  of  these  walls  or  partitions  had  been  con- 
demned as  a  dangerous  structure. 

Notice  was  given  on  the  10th  Aug.  1866,  by  Mr. 
Bobert  Walker,  who  acted  as  Gower's  architect  and 
sorveyor,  to  Benham,  calling  upon  him  to  appoint 
a  surveyor;  and  Benham  appointed  a  Mr.  T.  W. 
Willis,  the  plaintiff's  son-in-taw,  to  act  as  his  sur- 
veyor, and  instructed  him  to  see  that  no  encroach- 
ment was  made;  at  the  same  time  he  informed 
Willis  that  he  would  do  only  what  he  was  obliged. 
Benham  told  the  plaintiff  that  he  was  not  to  give 
aoy  orders  relating  to  the  works,  and  that  if  he  did 
they  would  be  ooontermanded.  Willis  accordingly 
never  received  any  instructions  or  directions  from 
the  plaintiff,  nor  was  he  retained  by  the  plaintiff  as 
his  surveyor  in  the  matter. 

The  whole  of  the  works  referred  to  as  well  those 
upon  the  premises  held  by  Uie  plaintiff  under  the 
lease  from  the  defendanta  as  those  upon  the  plain- 
tiff's premises,  not  included  in  that  lease,  were 
executed  by  a  builder  named  Eilbey,  who  was 
engaged  by  Gower,  and  in  the  course  of  pulling 
down  the  partition  between  the  two  houses,  and 
erecting  the  party  wall,  much  damage  was  occa- 
sioned to  the  plaintiff's  house  No.  54. 

During  the  construction,  the  surveyors  differed 
as  to  polling  down  some  partitions  abutting  on  the 
premises  No.  54,  but  not  forming  part  of  the  parti- 
tion between  that  house  and  No.  55.  Reference  was 
accordingly  made  to  a  third  surveyor,  under  the 
7th  sub-section  of  sect.  85  of  the  Act  of  1855  ;  an 
award  was  made  by  him  on  the  4th  Oct.  1866,  as 
fdlows : — 

Inreferanoe  to  the  matter  hi  dispute  reapecthiff  the  party 
wftU  sepaTrnting  the  premioes  Noe.  54  and  55,  uarbioan,  I 
■m  of  opinion  that  tne  aaid  wall  ie  in  such  a  ruinous  and 
dangerous  state  that  it  ought  to  be  pulled  down  forthwith 
for  the  safety  of  the  workmen  employed  on  the  new  build- 
ing,  and  rebuilt  of  the  strength  and  thickness  required  by 
the  Metropolitan  Building  Acts. 

In  consequence  of  this  award,  an  agreement  was 
entered  into  on  the  1 2th  Oct.  1866,  between  Benham 
and  Gh>wer  as  to  the  height  of  and  windows  in  a 
new  wall,  but  it  did  not  relate  to  the  premises  de- 
mised by  the  defendants  to  the  plaintiff. 

The  making  good  of  the  damage  to  the  plaintiff's 
house  was  done  in  like  manner  by  Elilbey,  and 
amounted  to  the  sum  of  118^.,  under  the  direction  and 
superintendence  of  Willis  the  surveyor ;  it  was  not 
done  by  the  direction  or  order  of  the  plaintiff  nor  of 
the  defendants,  and  the  whole  of  such  work  was 
rendered  necessary  by  the  puUing  down  of  the  old 
partition  and  wall,  and  the  erection  of  the  new  wall. 

The  expenses  of  erecting  the  new  wall  were  paid 
by  Qower,  the  building  owner  of  No.  55,  and  on  the 
22nd  May  1867,  Wilfis»  the  surveyor,  certified  to 


Walker  the  other  surveyor,  that  Gower,  as  building 
owner,  was  entitled  to  the  sum  of  80/.,  being  the 
agreed  and  ascertained  amount  of  the  adjoining 
owner's  share  of  the  cost  of  erecting  the  new  party 
wall. 

Willis,  the  surveyor,  also  went  over  Kilbey's 
account  with  his  surveyor,  for  the  work  executed, 
in  reinstating  the  work  disturbed  on  the  premises, 
No.  54,  consequent  on  the  erection  of  the  new  party 
wall,  and  certified  that  Benham  was  liable  to  pay 
Kilbey  for  the  same  the  sum  of  IIBL 

Upon  Benham  being  applied  to  for  payment  of 
these  two  sums  of  118/.  and  80/.,  making  together 
198/.,  he  denied  his  liability  to  pay  the  same  or  any 
part  thereof,  and  refused  to  pay  it.  Application 
was  then  made  to  the  plaintiff  for  the  payment  of 
the  amount,  which  he  refused.  The  plaintiff  then 
formally  applied  by  his  attorney  to  JSenham,  and 
also  to  the  defendants,  to  pay  off  these  claims,  and 
to  release  him  from  further  liability  in  respect  of 
them. 

On  the  19th  July  1867,  Walker,  the  surveyor  to 
the  building  owner  Gtower,  being  unable  to  obtain 
this  sum  of  198/1,  or  any  part  of  it,  from  Benham  or 
the  defendants,  made  a'formal  demand  under  clause 
I  of  sect.  97  of  the  Metropolitan  Building  Act  for 
this  amount  upon  the  plaintiff  as  the  occupier  of 
the  premises,  and  stated  that,  unless  the  same  was 
paid  forthwith,  a  writ  would  be  issued  for  the 
money. 

Upon  receipt  of  this  letter  the  plaintiff  paid  the 
sum  of  SOL  to  Gower,  and  the  sum  of  118/.  to  Kilbev 
for  making  good  the  damage  hereinbefore  mentioned, 
making  together  198/.,  and  gave  notice  to  J.  H. 
Benham  that  he  should  refuse  to  pay  any  further 
rent  to  the  defendants  as  lessors  of  the  premises 
No.  54  until  he  had  been  reimbursed  this  amount. 

From  the  time  this  payment  was  made  by  the 
plaintiff  up  to  the  24th  June  1868,  the  rent  for  the 
house,  No.  54,  remained  unpaid. 

On  June  24, 1868,  five  quarters'  rent  for  these  pre- 
mises, amounting  to  106f.  5<.  was  due,  and  applica- 
tion for  payment  of  the  same  was  made  by  J.  H. 
Benham  to  the  plaintiff.  The  plaintiff  declined  to 
pay,  stating  that  under  compulsion  he  had  been 
compelled  to  pay  198^  and  that  as  only  five  quarters 
rent  was  due,  tiiere  was,  after  deducting  the  rent 
still  a  balance  due  to  him  of  91/L  15s. 

On  19th  August,  1868,  a  distress  was  levied  by 
the  defendants  on  the  premises  No.  54  for  106/L  6s., 
the  Ave  quarters'  arrears  of  rent.  This  sum,  t(>- 
gether  with  5/.  Ss.  6</.,  the  expenses  of  the  distress, 
was  thereupon  paid  by  the  plaintiff  under  protest. 
No  instructions  for  the  distress  had  been  given  by 
J.  H.  Benham. 

The  plaintiff  contends  that  this  distress  was 
illegd,  as  he  was  entitled,  under  the  97th  section  of 
the  Metropolitan  Building  Act  to  deduct  from  any 
rents  due,  or  which  might  become  due  to  his  land- 
lord, any  amount  paid  by  him  as  occupier  of  the 
premises,  within  the  meaning  of  the  same  section. 

The  defendants  deny  their  liability  to  pay  the 
same. 

It  is  agreed  between  the  parties  that  in  the  event 
of  the  couit  considering  that  the  defendants  are 
liable  to  pay  for  the  costs  paid  by  the  plaintiff  for 
reinstating  the  works  disturbed,  consequent  on  the 
erection  of  the  party  wall  between  Qower's  and  the 
defendants'  premises,  but  not  liable  to  pay  for  the 
same  incurred  in  reinstating  works  disturbed  con- 
sequent on  the  erection  of  the  rest  of  the  party 
wall,  that  the  sum  of  7/.  shall  be  deducted  from  the 
amount  recovered  by  the  plaintiff  in  this  action. 

The  questions  for  the  court  were—first,  whether 
the  defendants  were  adjoining  owners,  within 
the  meaning  of  the  Metropolitan  Building  Act, 
and  as  such  were   liable  to   pay  to  Gower,    the 


building  owner,  the  sum  of  801,  being  the  moiety 
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of  the  costs  for  erecting  the  party  wall  between 
the  houses  Nos.  54  and  55,  and  also  to  pay  118^ 
for  works  diatorbed  on  No.  54  consequent  on 
its  construction;  secondly,  whether  the  plaintiff, 
having  paid  the  same  in  pursuance  of  the  Metro- 
politan Building  Act  after  the  refusal  of  the  defen- 
dants, was  entitled,  under  the  provisions  of  the  said 
Act,  to  retain  both  amounts  out  of  the  rent  of  the 
premises  No.  54,  payable  to  the  defendants,  and  to 
recover  the  balance  from  the  defendants. 

If  the  court  should  be  of  opinion  that  he  was  so 
entitled  as  to  both  sums,  the  distress  levied  on  the 
plaintiff's  premises  was  to  be  deemed  Ulegat,  and  the 
plaintiff  was  to  have  judgment  entered  for  him  for 
12SL  8s.  6(/.,  or  for  116/L  8«.  6(L  as  above-mentioned 
and  costs. 

If  the  court  should  be  of  opinion  that  neither 
sum  could  be  so  retained,  or  that  he  was  so  en- 
titled as  to  the  sum  of  &)L  alone,  then  judgment 
was  to  be  entered  up  for  the  defendants  with  costs. 

Prentice,  Q.C.  (with  him  Oppenheim),  for  the 
plaintiff.— The  word  "  owner**  is  defined  in  the  in- 
terpretation clause,  sect.  3,  of  the  Metropolitan 
Building  Act  1855,  to  apply  to  every  person  in 
possession  or  receipt  either  of  the  whole  or  of  any 
part  of  the  rents  or  profits  of  any  land  or  tenement, 
or  in  the  occupation  of  such  land  or  tenement,  other 
than  as  a  tenant  from  year  to  year,  or  for  any  less 
term,  or  as  a  tenant  at  will.  By  sect.  97,  where 
expenses  are  to  be  borne  by  the  owner  of  any  pre- 
mises, sub-sect.  1  provides  that  the  owner  imme- 
diately entitled  in  possession  to  such  premises,  or 
the  occupier  thereof,  shall  in  the  first  instance 
pay  such  expenses,  with  this  limitation,  that  no 
occupier  shall  be  liable  to  pay  any  sum  exceeding 
the  rent  due,  or  that  will  thereafter  accrue,  due  from 
him  in  respect  of  such  premises  during  the  period 
of  his  occupancy.  And  by  sub-sect.  5,  any  occu- 
pier of  premises  who  has  paid  any  expenses  under 
this  Act  may  deduct  the  amount  so  paid  from 
any  rent  payable  by  him  to  any  owner  of 
the  same  premises.  It  appears,  then,  that  the 
plaintiff  will  have  a  right  to  recover  the  whole 
of  this  198/.  from  the  defendants,  if  it  can 
be  shown  that  the  plaintiff  was  liable  to  the  building 
owner  Gower  for  the  amount  paid  by  him.  The 
case  finds  that  the  new  building  was  a  party  struc- 
ture under  sect.  83,  by  which  a  building  owner  has 
''(1)  a  right  to  make  good  or  repair  any  party 
structure  that  is  defective  or  out  of  repair;  (2) 
'  a  right  to  pull  down  and  rebuild  any  party  struc- 
ture that  is  so  far  defective  or  out  of  repair  as  to  make 
it  necessary  or  desirable  to  pull  down  the  same ; 
(3)  a  right  to  pull  down  any  timber  or  other  parti- 
tion that  divides  any  buUdings,  and  is  not  conform- 
able with  the  regulations  of  this  Act,  and  to  build 
instead  a  party  wall  conformable  thereto;  (7)  a 
right  to  pull  down  any  party  structure  that  is  of  in- 
sufficient strength  for  any  building  intended  to  be 
built,  and  to  rebuild  the  same  of  sufficient  strength 
for  the  above  purpose,  upon  condition  of  making 
good  all  damage  occasioned  thereby  to  the  adjoining 
premises  ;**  "  (11^  a  right  to  perform  any  other  neces- 
sary works  incident  to  the  connection  of  a  party 
structure  with  the  premises  adjoining  thereto.*'  By 
sect.  88  the  expenses  in  respect  of  any  party  struc- 
ture are  in  cases  of  this  nature  to  be  borne  jointly 
by  the  building  owner  and  adjoining  owner  in 
due  proportion,  regard  being  had  to  the  use  that 
each  owner  makes  of  such  party  structure. 
Sub-sect.  3  of  sect.  85  provides  that  "no  build- 
ing owner  shall  exercise  any  right  hereby  given 
to  him  in  such  manner  or  at  such  time  as  to 
cause  unnecessary  inconvenience  to  the  adjoining 
owner  ;**  and  under  tlus  provision  it  has  been  held 
that  the  building  owner's  obligation  does  not  include 
doing  an  independent  act,  such  as  putting  up  a 


hoarding:  (Thompson  v.  Bill,  L.  Hep.  5  C.  P. 564.) 
Here,  however,  the  118il  was  incurred  in  work  leo- 
dered  necessary  by  the  pulling  down  of  the  old  par- 
tition and  the  erection  of  the  new  wall.  The  plain- 
tiff was  therefore  compelled  to  pay  Gower,  and  he 
paid  the  money  on  behalf  of  the  defendants.  There 
is  no  distinction  under  the  Act  between  building  a 
party  structure,  and  remedying  the  damage  inci- 
dental to  the  building. 

Field,  Q.  0.  (with  him  Merewether),  appeared  for 
the  defendants,  but  was  not  heard. 

BoTiLL,  C.  J.— It  seems  to  me  that  the  Act  draws 
a  distinction  between  the  expense  of  doing  repsin 
or  rebuilding,  and  that  of  remedying  the  consequent 
damage.  With  regard  to  the  former  expense  there 
are  express  provisions,  but  under  the  circumstances 
of  this  case  I  do  not  see  that  the  Act  obliges  tiie 
building  owner  to  repair  the  damage,  amounting  to 
118^1,  which  was  done  to  the  dSendants'  house. 
This  being  so,  the  plaintiff  was  not  obliged  to  pay 
that  sum,  and  our  judgment  must  be  for  tin 
defendants. 

WiLLBB,  J. — I  am  of  the  same  opinion.  If  the 
whole  of  the  work  done  by  Kilbey  had  been  throu^- 
out  at  Gower's  request,  and  he  had  been  compelled 
by  law  to  carry  out  all  of  it  equally,  the  plaintiff 
would  have  paid  the  whole  sum  on  the  defendants' 
behalf  ;  but  as  it  seems  to  me  that  Gower  was  not 
compelled  to  remedy  the  consequent  damage  esti- 
mated at  118^  the  liability  for  that  sum  became  t 
question  between  the  plaintiff  and  his  landlords.  In 
his  lease  there  was  an  express  covenant  to  do  the 
repairs  necessary  during  the  term,  and,  therefore, 
he  cannot  claim  this  sum  from  the  defendants.  The 
plaintiff  seeks  to  lay  this  liability  on  the  landlord's 
shoulders,  by  saying  that  ne  paid  the  sum  to  a  per- 
son authorised  to  compel  him  to  do  so.  In  this  case, 
however,  the  Act  cannot  be  said  to  have  compelled 
the  building  owner  to  make  the  repairs  rendered 
necessary  by  the  work  he  was  justified  in  carrying 
out.  The  building  owner  is  authorised  to  reinstate 
a  party  structure,  but  he  is  not  compelled  to  do 
more. 

Ebatino,  J. — I  am  of  the  same  opinion.  It  is 
clear  that  the  plaintiff  cannot  recover  unless  he  can 
establish  an  obligation  upon  Gower  to  do  the  whole 
of  this  work.  He  has  failed  to  show  any  such 
obligation ;  therefore,  the  plaintiff  was  not  boond 
under  the  Act  to  pay  the  118^,  and  the  defendants 
are  entitled  to  judgment. 

Bbbtt,  J. — I  am  of  the  same  opinion. 

Judgment /or  defendmU. 

Attorney  for  the  plaintiff,  G,  B,  I^rmf, 
Attorneys  for  the  defendants,  LawforduA  Watth' 
house. 


Rboistration  Affbals. 

Friday,  Nov.  11,  1870. 

Tatlob  (app.),  V.  Thb  Ovbbbbbrb  of  St.  Mast 
Abbot,  Kbksington  (resps.) 

ParUament  — Registration  —  Lodger  fnuichm  —  Sai' 
dence-Sqiresentation  of  the  People  Act  1867  (30 
j-  31  Vict.  c.  102),  s.  4,  sub-sect,  3. 

Residence  need  not  be  continuous  and  tannterrupted  is 
order  to  entitle  a  num,  otherwise  qualified,  to  the  lodger 
franchise,  and  a  man  may  be  said  to  reside  at  kis 
lodgings  within  the  meaning  of  the  Represeniation  of 
the  People  Act  1867,  a.  4,  although  the  nature  of  lu$ 
business  obliges  him,  as  a  general  ruk,  to  skip  amf 
from  his  lodgings. 

On  appeal  from  the  dedsion  of  the  rsrising  her- 
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riBter  for  the  borough  of  Chelsea  the  following  case 
was  stated: 

1.  Samuel  Thomas  Taylor  was  of  full  age,  and 
not  subject  to  any  legal  incapacity. 

2.  The  said  Samuel  Thomas  Taylor  had  duly 
claimed  to  have  his  name  inserted  on  the  register  of 
persons  entitled  to  vote  for  members  to  serve  in 
Parliament  for  the  borough  of  Chealsea  in  respect 
of  the  occupation  of  Icxlgings  within  the  said 
borough.  To  his  claim  was  annexed  a  declaration 
in  the  form,  and  attested  and  certified  in  manner 
prescribed  by  the  Act  for  the  Amendment  of  the 
Representation  of  the  People  1867. 

8.  The  said  claimant  had  taken  the  lodgings 
aforesaid,  and  his  wife  and  family  had  occupied 
them  and  resided  in  them  during  the  twelve  months 
immediately  preceding  the  last  day  of  July  last  past 

4.  Under  the  circumstances,  and  f;jr  the  reasons 
hereinafter  stated,  the  claimant  had  slept  in  the 
lodgings  aforesaid  during  the  twelve  months  afore- 
said in  every  week  one  night,  and  in  some  two 
nights  only. 

5.  During  the  twelve  months  aforesaid  the 
claimant  had  been  employed  as  attendant  upon  a 
gentleman,  who,  though  not  an  invalid  in  the 
ordinary  sense  of  the  word,  suffered  from  so 
excessive  an  addiction  to  ardent  spirits  and  tobacco, 
that  his  relatives  and  friends  deemed  it  necessary 
that  some  one  should  be  in  constant  attendance  upon 
him,  with  the  view,  partly  by  example  and  partly 
by  a  judicious  dilution  of  the  spirits  supplied  to 
him  and  diminution  of  the  suppiy  of  tobacco,  if  not 
of  checking  the  consumption,  of  at  any  rate 
diminishing  the  effect,  of  his  too  great  indulgence 
in  strong  drinks  and  tobacco. 

6.  All  this  supervision  over  the  habits  and  tastes 
of  the  gentleman  was  to  be  exercised  without  his 
knowledge,  and  in  order  to  enable  the  claimant  to 
perform  efficiently  such  his  duties,  and  to  enable 
himself  at  all  hours  of  the  day  to  throw  himself  in 
the  way  of  the  said  gentleman,  and  thus  become  his 
constant  companion  both  at  his  meals,  at  home,  and 
when  he  took  his  walks  abroad,  the  friends  of  the 
s^d  gentleman  deemed  it  necessary  and  desirable  that 
the  claimant  should  lodge  in  the  same  house  with  the 
said  gentleman,  and  did  in  fact  take  two  rooms  as 
lodgings  for  the  said  claimant  at  No.  22,  Porteus- 
road,  Maida-hill,  that  being  the  house  where  the 
said  gentleman  also  lodged. 

7.  With  the  exception  of  the  few  nights  in  each 
week,  when  the  said  claimant  slept  at  the  lodgings 
in  Edge-terrace  as  aforesaid,  he  slept  in  the  said 
lodgings  in  Porteus-road,  so  provided  for  him  by 
his  employers  as  aforesaid. 

8.  Upon  the  occasions  when  the  said  claimant 
slept  away  from  Porteus-road^  he  always  mentioned 
the  fact  to  the  landlord  of  the  house  in  Porteus- 
road  before  he  left. 

9.  It  was  contended,  on  behalf  of  the  claimant, 
that  by  such  occupation  of  the  lodgings,  in  respect 
of  which  he  claimed,  by  his  wife  and  such  residence 
therein  by  himself  as  aforesaid,  he  was  duly  quali- 
fied to  have  his  name  inserted  on  the  register.  I 
held  that  such  residence  was  not  sufficient  to  qualify 
him  within  the  meaning  of  the  3rd  sub-section  of 
the  4th  section  of  the  Representation  of  the  People 
Act  1867,  and  disallowed  his  claim. 

If  I  was  wrong  in  so  deciding,  the  name  of  the  said 
claimant  is  to  l^  inserted  on  the  register ;  if  I  was 
right  in  so  deciding,  the  register  is  to  remain  as  it  is. 

The  question  upon  which  the  judgment  of  her 
Majesty's  Court  of  Common  Pleas  is  requested  is 
whether  or  not  the  said  barrister  did  or  did  not 
rightly  decide  that  the  said  Samuel  Thomas  Taylor 
was  noc  entitled  to  have  his  name  inserted  in  the 
register  of  voters  for  the  said  borough  of  Chelsea. 

Caaswell  for  the  appellant.— The  residence  required 


for  the  lodger  franchise  is  simply  the  same  sort  of 
residence  as  is  required  of  other  voters  for  boroughs. 
A  permanent  unbroken  dwelling  in  a  particular 
place  is  not  required  to  constitute  residence; 
absence  no  matter  how  long  continued,  if  there  be 
a  power  of  returning  at  any  time,  and  an  intention 
to  return  whenever  it  may  suit  the  party's  pleasure 
or  convenience,  will  not  prevent  a  constructive  legal 
residence :  (Rogers  on  Elections,  10th  edit.,  p.  70.) 
He  cited 

Powell  V.  Quest,  34  L.  J.  69,  C.  P. ;  11  L.  T.  Rep. 
N.  S.  599 ;  and 

Pryme's  case,  1  Wolf  &  Dew.  51. 

The  respondents  did  not  appear 

BoviLL,  C.  J.—I  am  unable  to  see  any  distinc- 
tion between  the  present  case  and  another,  in  which 
a  man  has  two  residences — one  in  town  and  the 
other  in  the  country — and  resides  in  either  of  them 
as  he  pleases.  If  we  were  to  hold  that  such  a  man 
does  not  reside  at  both  places  within  the  meaning  of 
the  statute,  we  should  have  to  say  the  same  of  a 
man  who  occasionally  sleeps  at  his  place  of  business. 
A  man  may  have  a  bed  room  at  his  warehouse  and 
occasionally  sleep  there,  but  that  circumstance  does 
not  prevent  him  from  claiming  in  respect  of  a  resi- 
dence in  a  different  part  of  the  town.  Here  the 
claimant  has  a  lodging  in  Kensington,  where  his 
wife  and  family  constantly  reside,  and  whither  he 
could  always  return  when  he  chose.  He  was  not 
debarred,  so  far  as  these  premises  were  concerned, 
from  residing  there  whenever  he  liked.  He  was 
quite  at  liberty  to  sleep  elsewhere  when  it  suited  his 
convenience,  and  was  not  bound  always  to  sleep  at 
these  lodgings  in  order  to  entitle  himself  to  be  re- 
garded as  residing  there  within  the  meaning  of  the 
statute.  On  these  grounds,  I  think  that  the  deci- 
sion of  the  revising  barrister  was  wrong,  and  that 
the  claimant's  name  must  be  inserted  in  the  list. 

WiLLBS,  J. — I  am  of  the  same  opinion.  It  ap- 
pears that  some  gentleman  was  placed  under  the 
supervision  of  the  claimant,  but  not  so  as  to  oblige 
the  latter  to  sleep  away  from  his  home.  The  claim- 
ant was,  however,  in  constant  attendance  on  this 
gentleman,  and  might,  for  divers  reasons  frequently 
sleep  at  his  house.  On  the  other  hand,  he  might, 
if  he  liked,  never  sleep  there.  It  is  simply  a  case 
in  which  a  man  has  a  lodging  at  one  place,  and  a 
place  of  business  at  another ;  such  a  roan  cannot  be 
said  to  not  reside  at  his  lodgings,  simply  because, 
as  a  matter  of  convenience,  he  frequently  sleeps  at 
his  place  of  business. 

Kbating,  J. — I  am  of  the  same  opinion.  The 
wife  and  family  of  the  claimant  lived  at  their  lodg- 
ings ,  and  the  claimant  had  no  other  place  of  resi- 
dence properly  so  called.  He  occasionally  slept 
away  from  home  in  the  discharge  of  his  duties,  but 
he  always  had  both  the  power  and  intention  to 
return. 

Brett,  J. — I  am  of  the  same  opinion.  I  think  it 
a  very  clear  case. 

Judgment  for  the  appeUcaU, 

Attorneys  fbr  the  appellant,  Shepheard  and  Son. 


Bond  (app.)  v.  The  Overseers  of  St.  Gborgb's 
Hanover- SQUARE  (resp.) 

Parliament  —  Registration  —  Lodger  franchise  —  /?e- 
presentation  of  the  People  Act  1807  (30  &  31  Vict^ 
c.  102)  s.  4,  sub-sect.  3. 

B.  had  duly  occupied  in  the  same  borough,  daring  the 
twelve  months  required  by  the  Representatim  of  the 
People  Act  1807,  s.  4,  as  separate  and  sole  tenant 
under  a  yearly  tenancy  the  same  lodgings,  such  lodgings 
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being  part  of  one  and  the  same  dwelling  house,  and  of 
ayearlu  wAte,  if  let  unfurnished,  of  more  than  \0l 
He  had  also,  dwring  the  whole  of  this  period,  occupied 
a  house  in  the  country  where  he  kept  an  establishment 
of  servants  all  the  year  round,  and  where  he  had 
resided  during  such  portions  of  the  year  as  he  was  not 
in  London.  B.,  when  in  London,  resided  in  the  said 
lodgings  and,  (hiring  the  period  of  twelve  months,  in 
respect  of  which  he  cktimed,  he  had  actually  resided  at 
these  lodgings  on  six  different  occasions  amounting  in 
the  aggregate  to  nine  weeks. 

Held  that  B,  had  resided  at  these  lodgings  during  the 
whole  of  the  twelve  months,  within  the  meaning  of  the 
Representation  of  the  People  Act  1867,  s,  4. 

On  appeal  from  the  reyising  barrister  for  Middle- 
sex, the  following  case  was  stated  : — 

At  the  court  held  for  the  revision  of  St.  George's, 
Hanover-square,  in  the  city  of  Westminster,  the 
revising  barrister  decided  that  Thomas  Bond,  of 
6,  Charles-street,  Berkeley-square,  and  of  T^neham, 
near  Wareham,  in  the  county  of  Dorset,  was  not 
entitled  to  be  registered  for  the  parish  of  St. 
George's,  Hanover-square. 

It  was  proved,  first,  that  Thomas  Bond  was  of 
full  age  and  not  subject  to  any  legal  incapacity; 
seconcUy,  that  the  said  Thomas  Bk>nd  bad  duly 
claimed  to  have  his  name  inserted  in  the  register  as 
a  voter  for  a  member  to  serve  for  Westminster  in 
respect  of  the  occupation  of  lodgings,  and  his  notice 
was  as  follows : — 


Bond, 
ThomM 


Jofltioe  of  Peaoe 
for  DorMtahira 


4  rooms, 
2nd  floor 


6,  CbarleB-street, 
Berkel«y-Bquare. 


And  to  his  claim  was  duly  annexed  a  declaration  in 
the  form,  and  attested  and  certified  in  the  manner 
provided  by  the  Representation  of  the  People  Act 
1867;  thirdly,  that  the  said  Thomas  Bond  had 
duly  and  bona  fids  occupied,  during  the  twelve 
months  required  by  the  Act,  the  lodgings  in  his 
house  of  claim ;  that  from  a  date  prior  to  the  last 
day  of  July  1869,  he  had  been  and  still  was  a  yearly 
tenant  of  the  lodgings,  and  that  such  tenancy  could 
only  be  terminated  by  a  six  months'  notice ;  that 
during  the  twelve  months  preceding  the  Slst  July 
last  past  he  had  been  the  sole  tenant  of  the  lodgings, 
and  had  occupied  them  separately ;  fourthly,  that 
the  said  Thomas  Bond,  prior  to  and  during  the 
period  of  his  occupation  of  the  lodgings,  had  occu- 
pied a  house  at  Tyneharo,  near  Wareham,  in  Dorset- 
shire, and  that  there  he  kept  an  establishment  of 
servants  all  the  year  round,  and  that  there  he  resided 
during  such  portion  of  the  year  as  he  was  not  in 
London  ;  fifthly,  that  the  said  Tboroas  Bond,  when 
in  London,  resided  in  the  lodgings,  and  that  during 
the  twelve  months  immediately  preceding  the  last 
day  of  July  last  past,  he  had  resided  in  the  said 
lodgings  during  the  following  periods — viz.,  is  1869, 
from  Sept  24th  to  Sept.  28th,  from  Nov.  10th  to 
Nov.  16th ;  and  in  the  year  1870,  from  April  28rd 
to  May  21st,  from  May  26th  to  May  3l8t,  from  June 
9th  to  June  28rd,  from  June  27th  to  July  4th ; 
sixthly,  it  was  contended  on  behalf  of  the  said 
Thomas  Bond,  that  such  occupation  of  and  residence 
in  the  said  lodgings  were  sufficient  to  qualify  him 
to  have  his  name  inserted  in  the  register.  I  held 
that  such  residence  was  not  sufficient,  and  that  the 
said  Thomas  Bond  had  not  resided  in  his  said 
lodgings  for  the  period  and  in  the  manner  enacted 
by  the  Representation  of  the  People  Act  1867, 
sect.  4,  and  disallowed  his  claim. 

7.  If  I  was  wrong,  the  name  of  the  said  Thomas 
Bond  ought  to  be  inserted  in  the  register. 

The  question,  upon  which  the  judgment  of  the 
court  was  requested,  was  whether  or  not  the  revising 
barrister  rightly  decided  that  the  said  Thomas 
Bond  was  not  entitled  to  have  his  name  inserted  in 
the  register  of  voters  for  the  city  of  Westminster. 


Shield  for  the  appellant. — This  case  is  stronger 
than  the  preceding  case  {Taylor  v.  The  Overseen  of 
St,  Mary  Abbot,  Kensington)  as  the  appellant  always 
had  it  in  his  power  to  reside  iu  the  lodgings.  It  is 
distinguished  from  Whithorn  v.  Thomas,  7  M.  &  6. 
10,  as  there  the  residing  was  considered  only 
colourable.  [Willbb,  J.  mentioned  the  case  of  the 
Northallerton  Election  Petition,  O'Malley  &  Hard. 
Elect.  Cas.  171.] 

The  respondents  did  not  appear. 

BoYiLL,  C.  J. — ^In  this  case  the  claimant  was 
yearly  tenant  of  four  rooms  in  Charles-street,  Ber- 
keley-square. He  was  sole  tenant  and  might  deter> 
mine  his  tenancy  by  giving  six  montiis  notice.  No 
other  person  had  any  right  to  reside  (here  during 
the  claimant's  absence.  The  claimant  had  no  wife 
or  servants  to  represent  him  during  his  absence. 
The  claimant  was,  however,  sole  tenant,  and  oooid 
go  to  these  lodgings  when  and  as  he  pleased.  He 
had  exercised  this  power  for  the  last  two  years.  I 
sm  of  opinion  that  that  is  a  su£9cient  resideoee 
within  the  meaning  of  the  statute.  To  constitute 
a  residence,  there  need  not  be  a  continuous,  unin- 
terrupted stay.  If  a  man  goes  away  from  the  place 
and  has  no  intention  of  returning,  that  makes  a 
difiPerence.  But  when  he  does  from  time  to  time 
return  and  always  has  it  in  his  power  to  do  so  when 
he  chooses,  that  is  quite  sufficient;  otherwise,  a 
man  who  has  a  town  and  a  country  house,  sod 
lives  sometimes  iu  one  and  sometimes  in  the  other, 
might  be  said  to  reside  in  neither.  Unless  the  re- 
sidence iu  this  case  be  sufficient,  residence  would 
have  to  be  continuous  and  perpetual.  I  think  that 
the  decision  of  the  revising  barrister  was  wrong  and 
must  be  reversed. 

WiLLBS,  J. — I  am  of  the  same  opinion.  The  re- 
vising barrister  has,  in  effect,  decided  that  a  man 
cannot  have  two  residences. 

« 

Ebatiho  J.,  concurred. 

Brstt,  J.— In    the   present   case,  it  is  first  of 
all   necessary  that  the  claimant   should   have  a 
lodging,    which   he    occupies    separately    and  as 
sole  tenant   for   twelve   months.    It  is  found  as 
a  fact  that  the  claimant  has  such  a  lodging.     A 
man   may    occupy  lodgings    by    merely    having 
his    furniture    there.     That    fact    being    estal^ 
lished,  the  only  question  that  arises  is  whether  the 
claimant  has  resided  there  for  twelve  months.  What, 
then  is  necessary  to  constitute  such  a  residence? 
Taking  what  was  said  by  Erie,  C.J.,  in  PoireU  r. 
Guest,  1 1  L.  T.  Rep.  N.S.  599,  and  34  L.  J.  69,  C,  P, 
the  doctrine  appears  to  be  correctly  laid  down  in 
Elliott  on  Registration,  2nd  edit.,  p.  204,  **  that  in 
urder  to  constitute  residence  a  party  must  possesi 
at  least  a  sleeping  apartment ;  but  tliat  an  uninter- 
rupted abiding  at  each  dwelling  is  not  requisite. 
Absence,  no  matter  how  long,  if  there  be  the  liberty 
of  returning  at  any  time  and  no  abandonment  of  the 
intention    to   return  whenever    it   may  suit  the 
party's  pleasure  or  convenience,  will  not  prevent  a 
constructive   legal   residence.    In    this   case,  the 
claimant  was   yearly  tenant  and    sole   tenant  of 
the  lodgings,  and  certainly  had  power  to  reside 
in    the    lodgings   whenever   he   chose  to  do  lo, 
and  the  evidence   showed  that,  although  he  fre- 
quently left  the  lodgings  he  always  had  the  inten- 
tion   of    returning.    He    falls,    then,    within  the 
proposition  I  have  stated.    This  doctrine  as  to  the 
sufficiency  of  residence  was  stated  long  ago,  and 
has  always  been  acted  on,  and  it  must  be  taken  that 
at  the  passing  of  the  Act  of  1867,  it  was  known  to 
the  Legislature.     As  the  Legislature,  in  making 
certain  changes  in  electoral  qualification,  deliber- 
ately adopted  a  word  which  had  received  this  inter- 
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C.  Cab.  B.] 


Reo.  V,  Dowirmo. 


[C.  Cab,  B. 


preUtioD,  it  must,  I  think,  be  considered  to  have 
lanctioned  the  signification  thus  given  to  it 

Judgment /or  the  appeUanL 

Attorneys  for  the  appellant,  Rogenon  and  Ford, 


GBOWK    OASBS    SE8BBVED. 

Reported  bf  Jom  Thohpsov.  Eaq^  BarzUter<«t>Law. 

Satwrday,  Nov,  12,  1870. 

(Before  Cockbubh,  C.  J.,  CHAmiBLL,  B.,  Esativo 
and  BsBTT,  JJ.,  and  Clbabbt,  B.) 

Bbo.  v.  Dowmofo. 

Larcemf  "'OyxUr  bed  in  a  tidal  river — Proof  of  eepearcUe 

fishery. 

In  gypport  of  cm  indictment  for  stealing  oystere  tn  a  tidal 
river,  it  is  sufficient  to  prove  ownership  by  oral  evidence, 
as,  eg,,  that  the  prosecutor  and  his  father  for  forty" 
Jive  years  since  1815,  had  exercised  the  excbtsive  right 
of  oyster  fishing  in  the  hcus  in  quo,  and  that  in  1846 
an  action  had  been  brought  to  try  the  right,  and  tJie 
verdict  given  in  favour  of  the  prosecutor. 

Case  stated  for  the  opinion  of  this  Court  by  the 
Chairman  of  the  Quarter  Sessions  for  Cornwall. 

At  the  Quarter  Sessions  for  Cornwall,  held  on 
the  28th  June  1870,  the  prisoner  was  indicted  and 
conyicted  for  stealing  en  the  17th  April  1870,  from 
a  certain  oyster  bed  called  the  lower  rights  in  Port 
Nevas  Creek,  on  the  Helford  river,  the  property  of 
JohnT^acke,  and  sufficiently  known  as  the  property 
of  the  said  John  Tyacke,  190  oysters,  against  the 
form  of  the  statute. 

No  documentary  evidence  was  produced  in  proof 
of  the  right  of  Mr.  Tyacke  to  the  oyster  bed ;  but 
the  following  verbal  evidence  was  given  on  the 
part  of  the  prosecution. 

Thomas  Couch  stated  as  follows : 

I  am  hi  the  employ  of  Mr.  Tyacke.    He  is  owner  of  the 
and  lower  righte  is  the  _Helford  riTer.    The  upper 
ts  are  a1)OTe  Caii 


*••  — «  .vv.-B  ^^Jamanaaok  Bar,  and  the  lower  rights 
>w  that  bar,  and  In  Forth  Neras  Creek.  They  are 
known  by  marks.  On  Saturday  the  17th  April,  police  oon> 
■table  Brown  accompanied  me  to  the  lower  lighte.  I  left 
him  on  the  north  side  of  the  lower  rights,  and  on  the  riffht 
of  Forth  Nevis  Greek.  I  went  np  near  the  bar  to  the  ower 
part  of  tiie  rights.  The  tide  made  d  great  out  on  that  day. 
The  water  was  Tezy  low.  I  miw  Abnuuun  Downing  on  the 
oyster  beds  on  the  lower  rights,  and  others  also.  After 
leaying  Brown.  I  was  called  back  oy  him.  I  went  back,  and 
I  saw  the  pruoner  and  Brown  on  the  oyster  ground,  near 
Forth  Nevas,  and  in  the  lower  rights.  I  saw  an  oyster  bag 
snd  oysters  in  it.  Police  constable  Brown  had  it.  Prisoner 
said  "Tom,  yon  ain't  going  to  put  me  away."  I  nid,  *'  The 

Klioeman  has  got  yon  now."  We  went  np  the  river  in  a 
at.  There  were  several  other  persons  tnere.  Auraham 
Downing  said,  "  He  supposed  he  snould  have  a  few  months." 
I  have  imown  prisoner  before.  He  has  worked  with  me  on 
these  beds,  under  Mr.  Tyacke,  perhaps  for  twelve  months. 
I  have  worked  there  forty  years  in  the  employ  of  Mr. 
TjmakB  and  his  ftkther. 

On  cross-examination  the  same  witness  said  as 
follows : 

People  have  never  gone  there  without  denial.  Higher 
rights  defined  by  line  across  the  river  from  arock  to  a  iree. 
Mr.  Tyacke  has  oyster  beds  there.  I  have  never  carried 
oysters  from  the  lower  rights  to  the  higher  rights;  no 
msrks  on  the  beds  there.  We  have  marks  on  the  shore. 
Bndock  Yean  Estate  comes  down  to  the  river.  This  was 
just  under  the  estate.  I  have  seen  people  picking  up 
winkles  and  coeUes  there.  I  never  denied  them.  I  have 
laid  oysters  there.  I  did  so  last  season.  I  have  taken 
oysters  from  there  and  placed  them  in  the  pond. 

Re-examined : 

The  tide  is  not  so  low  as  it  was  then,  three  times  in  a 
year. 

John  Brown  stated  as  follows : 

I  am  a  police  constable  stationed  at  Constantine.  On 
Sunday  the  17th  April,  between  eleven  and  twelve  a.m.,  the 
last  witness  put  me  across  to  Port  Nevas  Creek  in  a  boat. 
I  was  in  plain  clothes.  I  had  on  plain  trousers,  and  I 
took  a  pntoL  not  loaded,  wit&  me,  as  I  could  not 
oany  my  staff  in    plain  clothes.     Coooh  left  me  on 


the  shore.  I  concealed  myself  and  remained  watching 
the  oyster  beds.  I  saw  prisoner  come  down  with 
others  on  to  the  oyster  beds.  He  was  dressed  as  a 
sailor,  and  had  on  lugh  sea  boots  up  to  his  knees.  He 
went  to  the  left  out  in  the  river  on  to  the  oyster  beds.  I 
saw  something  under  his  arm.  He  dropped  a  bag,  and 
picked  up  something  and  put  in  the  bag.  He  came  within 
twenty  feet  of  me.  I  walked  up  to  him  and  said,  "  It's 
oysters  I  see ;  you  have  no  right  to  take  the  ."  Prisoner 
sud,  *'  I  know  I've  no  right  to  take  them :  I  suppose  I  shall 
get  five  or  six  months  for  it."  I  said,  "You  must  go  to 
the  boat  with  me  to  Couch."  I  had  signed  to  Couch  to 
come  over.  I  went  towards  hi  -  with  the  prisoner  and  th 
oysters.  The  boat  was  500  yards  off.  Some  other  persons 
foHowed  us  to  the  boat,  l  said  to  prisoner,  "You  have 
stolen  these  oysters,  and  I  shall  tsjce  you  in  charge  to 
Merther."  He  said,  *'  Don't  take  me  tnere  this  time ;  I 
won't  come  any  more."  As  I  put  him  into  the  boat  one  of 
t  e  others  said,  *'  Wait  a  moment,  Aby,  I'll  put  you  to 
rights,"  and  came  towards  us.  I  was  in  the  water.  I  took 
out  my  pistol  and  said, "  Yon  had  better  keep  your  dis- 
tance ;  I  am  not  going  to  be  put  in  the  water  by  you." 
There  were  190  oysters  in  the  bag.  I  now  produce  the  bag 
and  the  oysters.  I  have  had  them  in  my  custody  ever  since. 
This  took  ]dace  in  the  middle  of  the  river. 

John  Tyacke  stated  as  follows : 

I  am  owner  of  the  oyster-beds  and  fisheries  in  Helford 
river.  I  rent  the  higher  righte  from  Sir  Bichard  Tyvyan. 
I  am  owner  of  the  lower  rjgnts.  I  am  owner  of  the  oyster^ 
beds  and  righto  in  the  H«ford  river.  Upper  rights  are 
above  Oalamanaack  Bar.  The  bound  between  the  upper 
and  lower  righto  is  marked  by  a  stone  on  one  side  of  the 
river,  and  a  quarry  on  the  other.  Below  this  are  the  lower 
righte,  in  Forth  Neyas  Creek.  I  have,  with  my  father, 
exercised  the  exclusive  right  of  ^eter  fishing  over  these 
rights  for  fifty-five  years,  since  1815.  I  pay  rates  for  the 
fishing.  The  prisoner  was  in  my  employ,  and  worked  on 
these  fisheries  in  the  lower  righte.  I  hold  the  exclusive 
right  of  oyster  fishing.  Prisoner  had  no  right  to  take 
oysters. 

On  cross-examination  this  witness  said  as  fol- 
lows : — 

Therightn  werequestionedbefbre  1846,  but  never  since  that 
date.  A  trial  took  place  at  that  time ;  an  action  was  brought, 
and  a  verdict  was  given  in  my  flavour.  The  public  go  there  to 

fick  ap  winkles  and  cockles,  but  never  on  the  oyster  beds, 
take  the  oysters  up  from  the  beds  in  the  lower  righte  to 
mj  pond,  which  is  my  store.  The  publio  fish  in  the  lower 
righte  and  draw  seins  there.  They  pi<^  up  winkles  and 
cockles,  but  not  mnssels,  as  they  are  mixed  with  theloysters. 
They  are  not  allowed  to  go  on  oyster  beds ;  vessels  and 
boate  ground  on  the  sand  in  the  lower  righte. 

On  re-examination  the  same  witness  said : — 

There  are  not  ousters  all  over  the  righte.  People  pick 
winkles,  kc.,  but  not  where  oysters  are.  More  than  two- 
thirds  of  the  river  have  no  oyster  beds.  The  oysters  pro- 
duced are  my  property. 

On  behalf  of  the  prisoner  it  was  contended  that 
if  the  prosecutor  holds  the  right  in  the  oyster  bed 
by  deed  the  deed  should  be  produced,  and  that  the 
right  cannot  be  proved  by  the  verbal  evidence  of 
the  prosecutor. 

The  court  overruled  the  objection,  and  admitted 
the  prosecutor's  verbal  evidence  as  to  the  ownership 
t>f  the  oyster  bed,  and  the  jury  returned  a  verdict  of 
guilty. 

The  court,  however,  agreed  to  grant  a  case  on  the 
point  raised  by  prisoneir^s  advocate,  and  sentence 
was  deferred  till  the  opinion  of  the  court  above 
could  be  obtained. 

The  prisoner  has  since  been  bailed  to  appear  when 
called  on  to  receive  the  judgment  of  the  court. 
C.  Rdbhlbioh,  Chairman  of  Quarter  Sessions 
for  the  County  of  Cornwall. 

Co/e,  Q.  C,  for  the  prisoner.— The  objection  is 
well  founded.  The  indictment  is  based  upon  the 
statute  24  &  25  Vict.  c.  96,  s.  26,  which  enacte 
*^that  whosoever  shall  steal  any  oysters,  or  oyster 
brood  from  any  oyster  bed,  laying,  or  fishery,  being 
the  property  of  any  other  person,  and  sufficiently 
marked  out  or  known  as  such,  shall  be  guilty  of 
felony,  and  being  convicted  thereof,  shall  be  liable 
to  be  punished  as  in  the  case  of  simple  larceny,**  &c 
Upon  this  indictment  the  prosecutor  was  bound  to 
prove  a  legal  title  to  the  oyster  bed  from  which 
the  prisoner  took  the  oysters.  The  bed  was  not 
marked  out,  and  the  indictment  relies  on  the  aver- 
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ment  that  the  hed  was  sufficiently  known.  This  is 
a  tidal  river,  and  any  person  claiming  an  exclusive 
fishery  therein  must  prove  his  title  thereto,  his  claim 
heing  in  derogation  of  a  public  right.  The  law  on  this 
point  is  well  stated  in  Selwyn's  Nisi  Prius,  tit. 
"  Fishery,"  thus:  **The  right  of  fishing  in  the  sea  and 
the  creeks  and  arms  thereof  is  originally  lodged  in 
the  Crown  in  like  manner  as  the  right  of  fishing  in  a 
private  or  inland  river  is  originally  lodged  in  the 
owner  thereof.  But  although  the  king  is  the  owner, 
and  as  a  consequence  of  his  property  hath  the 
primary  right  of  fishing  in[the  sea,  or  creeks,  or  arms 
thereof,  yet  all  the  king's  subjects  in  England  have 
regularly  a  liberty  of  fishing  in  the  sea  and  the 
creeks  and  arms  thereof  as  a  public  common  of 
piscary,  and  may  not  without  injury  to  their  right 
be  restrained  of  it,  unless  in  such  places,  creeks,  or 
navigable  rivers,  where  the  kincr  or  some  particular 
subject  hath  gained  a  proprietary  exclusive  of  that 
common  liberty  either  by  the  king's  charter 
or  grant,  or  by  custom  and  usage,  or  prescrip- 
tion." It  appears  from  this  passage  that  Lord  Hale 
thought  an  exclusive  right  of  fishery  in  an  arm 
of  the  sea  might  belong  to  a  subject,  and  of 
this  opinion  were  the  Court  of  King's  Bench  in 
another  case,  where  it  was  decided  that  a  plea 
which  prescribed  for  a  several  fishery  in  an  arm  of 
the  sea  was  good  ;  but  it  was  there  said  that,  as  the 
presumption  in  such  case  was  in  favour  of  the  king 
and  the  public,  it  was  incumbent  on  the  plaintiff  to 
prove  his  exclusive  right  agreeable  to  the  rule  laid 
down  by  Lord  Hale  in  I  Mod.  105,  that  if  anyone 
will  appropriate  a  privilege  to  himself  the  proof  lies 
on  his  side.  So  in  Reg.  v.  Stimpson^  4  B.  &  S.  301, 
which  was  an  information  under  the  24  &  25  Vict. 
c.  96,  8.  24,  for  attempting  to  take  fish  in  the 
Waveney  river,  where  the  prosecutor  had  a  private 
right  of  fishery,  Wightman,  J.,  said,  "  But  in  the 
present  case  the  claim  of  the  prosecutor  was  primA 
facie  against  common  right,  and  it  was  necessary 
that  he  should  produce  evidence  in  support  of  such 
a  claim."  It  was  not  sufficient  in  this  case  that  the 
prosecutor  proved  that,  in  fact,  he  had  used  the  bed 
as  a  several  fishery ;  but,  as  his  claim  was  in  dero- 
gation of  the  public  rights  he  should  have  produced 
his  title  deeds  in  support  of  his  claim. 

Metcalf  (Pindar  with  him)  for  the  prosecutor, 
was  not  called  upon  to  argue. 

CocKBURK,  C.J. — This  case  is  free  from  any 
doubt.  The  prisoner  was  caught  stealing  oysters 
from  an  oyster  bed,  by  his  own  acknowledgment. 
At  the  trial  the  prosecutor  proved  by  oral  evidence 
that  from  the  year  1815  to  the  present  time  he  and 
his  father  had  been  in  the  possession  and  enjoyment 
of  the  oyster  bed,  and  had  asserted  an  exclusive 
right  thereto ;  that  their  exclusive  right  to  this 
oyster  bed  was  challenged,  and  that  in  1846  an 
action  was  brought  to  try  the  right,  and  a  verdict 
given  in  favour  of  the  prosecutor,  and  that  since 
then,  down  to  this  time,  the  prosecutor's  right  had 
not  been  challenged.  It  was  said  that  this  evidence, 
was  not  sufficient,  and  that  the  prosecutor's  right 
ought  to  have  been  proved  by  deed.  It  is  quite  true 
that  this  oyster  bed  was  in  a  navigable  river,  where 
the  public  had  pi-ima  facie  a  right  to  fish,  but  it  is 
equally  true  that  by  ancient  grant  or  prescription 
a  private  person  may  have  an  exclusive  right  to  a 
separate  fishery  therein.  Then  the  onlj'  question 
is,  can  such  an  exclusive  right  be  proved  by  parol. 
It  is  clear  that  prescriptive  rights  may  be  proved  by 
parol  evidence.  Indeed,  what  better  proof  can  there 
be  against  a  wrongdoer  than  that  of  an  uninter- 
rupted user  or  enjoyment  of  the  right  for  forty  or 
fifty  years  ?  and  in  such  a  case  a  jury  would  be  told 
that  a  claimant  from  such  long  continued  uninter- 
rupted enioyment  of  the  right  claimed  would  have 


the  right.  In  the  present  case  the  evidence  was 
abundantly  sufficient  to  establish  the  right.  Tlie 
conviction  will  therefore  be  affirmed. 

The  rest  of  the  Court  concurring, 

Conviction  affirmed. 


RbO.  V,  HOWARTH. 

False  pretences —  What  is— Indictment — Evidence. 

An  indictment  charged  that  the  prisoner  falsely  vretendtd 
that  he  had  got  a  carriage  and  pair,  ana  expected 
it  doom  to  T.  that  dav  or  the  next,  and  that  he  had  a 
large  property  abroaJL 

The  evidence  was  that  the  prisoner  was  at  JS.^  assuming 
to  be  a  man  of  position  and  wealthy  but  was  in  a  desti' 
tute  condition,  and  could  not  pay  his  hotel  and  other 
bills.  That  three  days  cftet  wards  he  came  to  T.  and 
induced  prosecutor  to  part  with  goods  on  the  represen- 
tation that  he  had  Just  come  from  abroad  and  had 
dipped  a  large  quantity  oj  wine  to  Itfrom  England, 
and  expected  his  carriage  and  pair  to  come  down,  and 
that  he  had  taken  a  large  house  at  T.  and  was  going 
to  furnish  it : 

Held,  that  the  false  pretences  charged  were  sufficient  is 
point  of  law,  and  the  evidence  sufficient  alio  to  sus- 
tain a  conviction. 

Case  reserved  for  the  opinion  of  this  court  by 
the  Court  of  Quarter  Sessions  of  the  peace,  held 
at  Maidstone,  in  and  for  the  county  of  Kent,  on  the 
1st  July  1870. 

The  prisoner,  Thomas  Horatio  Howarth,  was 
tried  on  the  following  indictment  for  obtaining  a 
quantity  of  wine  from  one  Samuel  Ridley  Sevle 
by  a  false  pretence. 

Kent.— The  Jurors  of  our  Lsdj  the  Qaean  apon  their 
oath  preeent  tibat  Thomae  Horatio  Howartii,  late  of  tiw 
perish  of  Tnnbridge,  in  the  oonnty  of  Kent,  on  the  I4th 
May  1870,  at  the  parish  aforesaid,  tuuawfnlly  and  knowingly 
did  falsely  pretend  to  Samnel  Bidley  Searle  that  he  uie 
said  Thomas  Horatio  Hoirarth  had  taken  a  houee  in  Tan* 
bridge  Wells,  that  Mr.  Booty  was  going  to  f  urniah  it  for 
him,  that  he,  the  said  Thomas  Horatio  Howarth,  had  got  a 
carriage  and  pair,  and  expected  it  down  either  that  mtj  or 
the  next,  anii  that  he  had  large  property  abroad  ;  faymeaas 
of  which  said  false  pretences  the  said  Thoxann  Horatio 
Howarth  then  unlawfully  did  obtain  firom  the  said  Samosl 
Bidley  Searle  six  quarts  of  sheny  wine,  six  qnarte  of  port 
wine,  and  twenty-four  bottles  of  the  goods  and  chattels  of 
the  said  tiamuef  Bidley  Searle,  with  intent  to  defnud. 
Whereas,  in  truth  and  in  fact,  the  said  Thomaa  Horatio 
Howarth  had  not  taken  a  house  in  Tunbridge  Wells,  Mr. 
Booty  was  not  going  to  furnish  it  for  him,  and  he,  the  ssid 
Thomas  Horatio  Howurth  had  not  got  a  carriage  and  pair, 
nor  had  he  any  property  abroad,  as  he  the  aaid  Thomas 
Horatio  Howarth  then  well  knew,  contrary  to  the  form  of 
the  statute  in  such  case  made  and  prorided,  and  against  the 
peace  of  our  lady  the  Queen,  her  crown  and  dignity. 

The  following  eridence  was  giyen  on  the  trial : 
Samuel  Ridley  Searle  was  sworn  and  said : 

I  am  a  wine  merchant  at  High-street,  Tunbridge  WeUs, 
I  remember  prisoner  coming  to  my  shop  on  Thoreday,  lith 
May.    He  told  me  he  was  lodging  at  Alenndra-pl&oe,  Ton- 
bridge   Wells.     He  said  he  sbould  require  some  wine  to  be 
sent  in  on  Saturday  for  Sunday,  as  he  said  he  had  some 
friends  comii^  to  see   him.      He  gaye  his  name  T.  H. 
Howarth,  and  said  he  had  takoi  a  large  house  at  Tunbridge 
Wells,  from  Jull  and  May,  house  agents.     He  aaid  be  ex- 
pected his  carriage  and  pair  down.    He  also  said  he  had 
ordered  furniture  from  Mr.  Booty.  He  said  hehad  instoome 
from    Paraguay,   and  that  he  had  just  shipped  a  larse 
quantity  of  wine  to  Bio  de  Janeiro  from  England.    Ob 
Saturday  he  called  again  and  told  me  to  send  wine  in.    I 
sent  two  dozen  of  wine.     He  said  he  should  pay  cash, 
but  did  not.    I  let  him  have  it  beoause  he  represented  to 
me  he  was  a  wealthy  man.     Under  oth»  cironmstanoes  I 
should  not  have  done  so. 

Martin  Skinner  was  sworn  and  said  : 

I  am  clerk  to  Jull  and  May,  House  l^ents,  Tunbridge 
Wells.  On  the  12th  May  prisoner  called  m  the  morning. 
He  came  and  asked  for  a  house.  He  had  agreed  to  take  a 
house.  He  said  a  reference  should  be  given  as  soon  as  the 
draft  of  lease  was  ready.  He  said  he  would  not  rrfer  to  hk 
friends,  but  would  give  any  amount  of  money  for  secority. 
I  never  got  any  money  from  him.    I  never  saw  Uis  oarriage 
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•ad  pair  whieh  prisoner  spoke  of.    I  hare  not  sent  draft  of 


John  Joseph  Embery  was  sworn  and  said  : 

I  am  snperintendent  of  the  Tnnbridge  Wells  Police.  I 
had  been  keepiuK  watch  upon  prisoner  for  three  or  four 
days.  On  Sunday  15th  May  I  went  to  prisoner*  s  lodgings 
in  Alexandra-place.  I  saw  prisoner  and  asked  for  his  name. 
He  f^Te  his  name  and  asked  what  I  wanted  to  know  for.  I 
said  '*  I  believe  you  are  the  man  who  has  been  passing  as 
C.  A.  Oe  Couroy,  at  Eastbourne,  and  s«vindling  tradesmen 
tiiere."  He  sua  he  had  never  been  at  Eastbourne  in  his 
hfe.  I  said  "  I  am  positive  you  are  the  man ;  if  so,  you  have 
a  scar  under  your  right  eye.  I  turned  him  round  to  the 
light  and  said  "  There  it  is."  He  said  "  What  do  you  want  P  " 
I  said  your  landlord  charges  you  with  getting  food  and  lodg- 
ing by  false  pretences,  and  Mr.  Seerle  also  charges  you 
with  getting  two  dozen  of  wine  by  false  pretences."  He 
said,  he  '*  would  go  with  me — why  did  you  not  take  me 
before  ?"  He  asked  me  what  was  the  false  pretence  P  I 
•aid  that  it  would  be  by  representing  himself  as  being  a 
person  of  position,  talking  aoout  horses  and  carriages  and  a 
tanking  account.  I  said,  **  Two  or  three  days  a«o  you  were 
at  Eastbourne  under  an  entirely  different  name."  I  then 
took  him  into  custodr.  On  the  way  to  the  police  station 
be  said,  "  I  am  very  glad  you  have  taken  me.  Why  did  you 
not  take  me  before  P  I  feel  happier  now.  I  shall  know  the 
end  of  it.  My  friends  are  to  blame,  nut.  me ;  they  would  not 
assist  me."  I  said,  *'  Tou  had  a  narrow  escape  at  East- 
bourne ?"  be  said,  **  Yes,  I  did.  I  have  sent  to  my  friends 
fcnr  some  money,  and  shall  bring  an  action  against  the  land- 
k>rd  for  luring  a  gang  of  roughs  to  pelt  me."  I  can  find 
nothing  of  a  oanriage  and  pair.  I  have  made  inquiries  about 
them. 

Heniy  Garter  was  sworn  and  said : 

I  am  landlord  of  Burlington  Hotel,  Eastbourne.  Prisoner 
oame  to  my  house  on  9th  May.  I  wrote  to  him  a  letter  on 
that  day  ;  in  oonsequence  prisoner  sent  for  me.  He  was 
known  by  name  of  C.  A.  De  Courcy.  He  had  no  luggage. 
I  told  him  it  was  usual  when  a  gentleman  arrived  without 
hwgage  to  place  a  deposit  of  money.  He  said  it  was  a  pity 
I  had  not  told  hbn  sooner,  or  he  would  have  given  it.  But 
in  the  morning  he  said  he  would  go  to  the  banking  house, 
diange  a  cheque,  and  pay  me.  I  allowed  him  to  stop  the 
Bi^t.  I  said  I  had  telegraphed  to  the  Qiand  Hotel, 
Brighton,  to  know  whether  he  had  been  sti^ng  there,  or 
whether  Lord  Alfred  De  Courcy  had  been  staying  there. 
He  took  rooms  for  Mm  (Lord  Alfred  De  Courcy)  and  stabling 
for  Us  fire  horses  on  the  following  day,  and  arranged  with 
the  proprietor  of  mews  to  drive  hbn  (Lord  Alfred  De  Court^) 
over  to  Hastings  On  the  next  morning  I  waited  for  him 
at  the  coffee  room  door  of  m^  hotel.  I  nid  in  consequence 
of  the  telegram  I  had  reoeiTed  he  could  have  no  further 
sooommodaiion  in  m^  house.  He  asked  for  his  boots,  and 
said  he  would  go  to  the  bank  and  get  a  cheque,  and  settle 
with  me.  I  told  him  in  these  davs  everybody  took  a  mate- 
rial guarantee,  and  I  should  not  let  him  have  his  boots.  I 
took  a  ring  from  him,  and  told  him  his  boots  were  worth  a 
boahel  <^  such  things,  and  I  might  as  well  keep  that.  He 
again  talked  about  Lord  A.  De  Courcy.  I  let  him  have  hib 
boots,  and  I  went  with  him  to  the  Lewes  bank  in  East- 
bourne,  and  waited  till  the  bank  opened.  He  said  he  had 
sent  a  telegram  to  some  bank.  I  went  again  with  him  about 
twelve  the  same  day  (I  never  lost  sight  of  him).  I  saw  the 
manager  of  the  bank.  A  telegram  had  been  received ;  there 
was  Is,  to  pay.  The  nutnager  of  the  bank  asked  prisoner 
for  la.  He  said  he  had  not  got  1«.  The  manager  said  before 
he  opened  the  telepam  prisoner  must  pay  la.  The  manager 
eventually  naid.  Prisoner  told  me  he  could  not  pay  my 
bill.  He  told  Mr.  Bradford  and  another  man  the  same  as 
to  their  bills.    He  was  pelted  out  of  the  town. 

No  witnesses  were  called  for  the  defence. 

At  the  close  of  the  case  for  the  prosecution,  the 
counsel  for  tiie  Crown  admitted  that  he  could  not 
support  those  parts  of  the  false  pretence  which 
charged  that  the  prisoner  had  said  he  had  taken  a 
house  in  Tunbridge  Wells,  and  that  Mr.  Booty  was 
going  to  f umirti  it  for  him. 

The  counsel  for  the  prisoner  then  objected  and 
contended  that  there  was  no  case  at  all  to  be  left  to 
the  jury,  and  that  the  court  ought  to  direct  the  jury 
to  acquit  the  prisoner  on  the  ground :  as  to  the  third 
branch  of  the  false  pretence  about  the  carriage  and 
pair ;  first,  that  there  was  no  evidence  to  negative 
that  part  of  the  pretence ;  secondly,  because  it  whs 
a  promise  of  something  in  future ;  and  as  to  the 
fourth  branch  of  the  false  pretence  about  the  pri- 
soner's having  large  property  abroad:  first,  that 
there  was  no  evidence  that  the  prisoner  had  made 
any  such  pretence ;  secondly,  eyen  if  he  had  made 
such  a  pretence  that  there  was  no  eridence  to  nega- 
tive it. 

The  chairman  declined  to  withdraw  the  case  from 
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the  jury,  but  told  them  that  it  was  not  necessary  to 
prove  the  whole  of  the  pretences  charged,  but  that 
prouf  of  part  of  the  pretences,  and  that  the  goods 
were  obtained  by  such  part,  was  sufficient. 

The  jury  found  the  prisoner  guilty,  and  the  court 
sentenced  him  to  eighteen  calendar  months  im- 
prisonment with  hard  labour  in  the  house  of  correc- 
tion at  Maidstone,  but  reserved  for  the  consideration 
of  the  Justices  of  either  Bench  and  Barons  of  the 
Exchequer,  the  question  whether,  by  reason  of  the 
objections  taken  by  the  counsel  for  the  prisoner, 
the  court  ought  to  have  withdrawu  the  case  from 
the  jury  and  directed  an  acquittal. 

If  the  court  ought  to  have  directed  an  acquittal, 
then  the  conviction  is  to  be  quashed,  if  not,  it  is  to 
be  affirmed. 

Execution  of  the  judgment  was  respited  until  the 
determination  of  the  question  reserved,  and  the  pri- 
soner was  committed  to  prison,  but  the  court 
ordered  that  he  might  be  discharged  on  entering 
into  a  recognisance,  himself  in  100^,  and  two  sure- 
ties in  50Z.  each,  conditioned  for  the  prisoner's 
appearing  and  rendering  himself  in  execution  if  the 
conviction  should  be  afftrmed. 

John  G.  Talbot, 
Chairman  of  the  said  Court  of  Quarter 
Sossions. 

Bibton  for  the  prisoner. — The  conviction  ought  to 
be  quashed,  for  the  chairman  ought  to  have  told  the 
jury  that  there  was  no  evidence  to  support  the 
second  and  third  false  pretences  charged.  The  case, 
-as  regards  the  first  false  pretence,  was  withdrawn  by 
the  counsel  for  the  prosecution,  and  the  evidence  did 
not  sustain  either  of  the  other  two  charges.  The 
second  false  pretence,  that  the  prisoner  had  got  a 
carriage,  and  expected  it  down  either  that  day  or 
the  next,  is  very  vague.  The  prosecutor  was  bound 
to  show  that  it  was  untrue,  and  there  was  no  evi- 
dence that  the  prisoner  had  not  got  a  carriage.  Then 
as  to  his  expecting  it  down,  that  is  something  in 
futuro ;  and  who  can  say  that  he  did  not  expect  a 
carriage  down  ?  [Cogkbitrn,  C.  J. :  It  is  just  pos- 
sible he  may  have  expected  it,  but  might  not  the 
jury  infer  from  all  the  facts  that  it  was  a  mere  false 
pretence  ?]  The  third  false  pretence  alleged  is  that 
he  had  a  large  property  abroad.  The  evidence  of 
what  occurred  at  Eastbourne  was,  it  is  submitted, 
inadmissible,  but  if  admissible  could  not  be  taken  as 
proving  that  the  prisoner  had  no  property  abroad. 
[Keating,  J. :  Evidence  of  what  occurred  at  East- 
bourne on  the  9th  May  was  materisJ,  as  the  prisoner 
was  then  in  a  destitute  condition,  and  it  would  be 
very  strange  if  he  were  in  an  affluent  condition 
three  days  afterwards  at  Tunbridge.]  Besides,  there 
was  no  evidence  that  the  prisoner  made  any  such 
pretence.  [Bbbtt,  J. :  There  was  just  as  much 
evidence  as  in  the  case  of  the  person  at  Oxford  who 
assumed  a  commoner's  gown  and  cap,  and  thereby 
obtained  goods :  Reg,  t.  Barnard,  7  C.  &  F.  784.J 

No  counsel  appeared  for  the  prosecution. 

CocKBuan,  C.  J.— I  think  that  the  conviction  was 
good,  and  must  be  upheld.  This  was  an  indictment 
for  obtaining  goods  by  false  pretences,  and  three  false 
pretences  are  charged :  Firsts  that  the  prisoner  had 
taken  a  house  at  Tunbridge  Wells,  and  that  Mr. 
Booty  was  going  to  furnish  it  for  him ;  secondly, 
that  the  prisoner  had  got  a  carriage  and  pair 
and  expected  it  down  either  that  day  or  the 
next;  thirdly,  that  he  had  a  large  property 
abroad.  The  evidence  was  that  Uie  prisoner  had 
represented  that  he  had  just  come  from  abroad, 
and  that  he  just  shipped  a  large  quantity  of  wine 
to  Rio  de  Janeiro  from  England;  that  he  had 
taken  a  large  house  at  Tunbridge  Wells ;  that  he 
expected  his  carriage  and  pair  down ;  in  short,  that 
be  was  a  man  of  wealth,  and  had  come  to  settle  at 
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Tunbridge  Wells.  At  the  close  of  the  case  for  the 
prosecation,  as  there  had  been  some  negotiation  for 
taking  and  furnishing  a  house,  the  counsel  for  the 
prosecution  abandoned  the  first  charge  of  false  pre- 
tences. It  was  then  objected  by  the  prisoner's 
counsel  that  there  was  no  evideoce  to  negative  that 
pretence  that  t?ie  prisoner  had  a  carriage  and  pair 
and  that  the  allegation  that  be  expected  it  down  in 
a  day  or  two  was  like  a  promise  in  futuro^  and  was 
not  in  point  of  law  a  false  pretence.  The  pretence 
that  the  prisoner  had  got  a  carriage  and  pair,  and 
that  he  expected  it  down  that  day  or  the  next,  is  a 
sufficient  false  pretence.  Then  it  was  said  that 
there  was  not  evidence  to  negative  that  pretence.  It 
is  true  there  was  no  direct  evidence,  but  from  all  the 
facts  of  the  case,  what  occurred  at  Eastbourne, 
and  at  the  bank  there,  and  his  representation  that 
he  had  just  been  shipping  wine  to  Rio  de  Janeiro, 
the  jury  might  well  infer  that  the  pretences  were 
false,  and  it  is  quite  sufficient  that  the  prosecutor 
was  induced  thereby  to  part  with  his  goods.  The 
eonviction  will  therefore  be  affirmed. 

The  rest  of  the  Court  concurred. 

Conmction  affirmtd. 


Saturday,  Aov.  12,  1870. 

(Before  Cockbdsn,  CJ.,  Chanhbll,  B.,  EsATmo 
and  BsBTT,  JJ.,  and  Clbabbt,  B.) 

Reo.  V,  Wasburtok. 

Conspiracy  to  defraud  a  partner. 

Priaoner  and  L,  were  in  partnenhipy  and  there  beiiM 
notice  of  diseobttion,  prisoner  conspired  with  W,  ^  P. 
in  order  to  cheat  L,  on  a  division  of  assets  at  the 
dissobttiony  bu  making  it  appear  by  documents  and 
entries  in  theoooks  that  jP.  was  a  creditor  of  thejirmy 
and  by  reason  thereof  partnership  proptrty  was  to  be 
abstracted  Jor  the  alleged  object  of  satisfying  P. 

Beldf  that  this  was  an  indictable  conspiracy. 

Case  stated  for  the  opinion  of  this  court  by 
Brett,  J. 

The  prisoner,  James  Warburton,  was  tried  before 
meat  the  Summer  Assises,  held  in  1870,  for  the 
West  Riding  of  Yorkshire,  at  Leeds,  upon  a  charge 
of  conspiracy. 

The  indictment  charged,  amongst  other  counts, 
that  the  prisoner  had  unlawfully  conspired  with  one 
Joseph  Warburton  and  one  W.  H.  Pepys,  by  divers 
subtle  means  and  devices,  to  cheat  and  defraud  tiie 
prosecutor,  S.  C.  Lister. 

It  appeared  in  evidence  that  the  prisoner  and 
Lister  were  in  1864  in  partnership,  and  carried  on  a 
part  of  the  partnership  business  at  Urbigan,  in 
Saxony,  by  there  selling  patent  machines ;  that  the 
prisoner  had  ^ven  notice,  according  to  the  terms  of 
the  partnership  agreement,  for  a  dissolution  of  the 
partnership  between  himself  and  Lister,  and  that 
upon  such  dissolution  an  account  was  to  be  taken,  ac- 
cording to  the  partnership  agreement,  of  the  partner- 
ship property ;  and  that  according  to  it  such  property 
would  be  divided  on  such  dissolution  in  certain  pro- 
portions between  the  prisoner  and  Lister,  after  pay- 
ment of  partnership  liabilities  ;  and  that  the  prisoner 
in  order  to  cheat  Lister  had  agreed  with  his  brother 
Joseph  Warburton,  who  managed  the  partnership 
business  at  Urbigan,  and  with  W.  H.  Pepys,  a  friend 
of  the  prisoner  residing  at  Cologne,  to  make  it 
appear  by  documents,  purporting  to  have  passed 
between  Pepys  and  Joseph  Warburton,  and  by 
entries  in  the  partnership  books  of  accounts,  made 
under  the  superintendence  of  Joseph  Warburton, 
that  Pepys  was  a  creditor  of  the  firm  for  moneys 
advanced ;  and  that  by  reason  of  such  documents 
and  entries  certain  partnership  property  was  to  be 


withdrawn,  and  to  be  handed  to  Pepys,  or  otherwise 
abstracted  or  kept  back,  so  as  to  be  divided  between 
the  prisoner  and  Joseph  Warburton  and  Pepys  to 
the  exclusion  of  Lister  from  any  interest  or  advaa- 
taffe  in  or  fron  or  in  respect  of  it 

Tho  jury  upon  this  evidence  found  the  prisoner 
guilty  of  the  conspiracy  charged;  and  I  think 
rightly  so  found,  if  in  point  of  law  such  an  agree- 
ment made  by  a  partner  with  such  an  intent  to 
defraud  his  partner  of  partnership  property,  and  to 
exclude  him  entirely  from  any  interest  in  or  advan- 
tage from  it  on  such  occasion,  that  is  to  say,  on  the 
taking  of  an  account  for  the  purpose  of  dividing 
the  partnership  property  on  a  dissolution  of  the 
partnership  by  means  of  false  entries  in  the  part- 
nership books,  and  false  documents,  purporting  to 
have  passed  with  a  supposed  creditor  of  the  firm,  ii 
a  conspiracy  contrary  to  law  for  which  a  priMiner 
can  be  criminally  convicted. 

The  offence,  if  it  be  one,  was  fully  committed 
and  completed  before  the  passing  of  the  statute  by 
which  a  partner  can  be  criminally  convicted  for 
feloniously  stealing  partnership  property. 

I  request  the  opinion  of  the  Court  of  Criminal 
Appeal  whether  the  verdict  found  in  the  case  upon 
the  evidence  so  stated,  assuming  such  verdict  to  be 
correct  in  point  of  fact,  can  be  sustained  so  as  to 
support  a  conviction  for  conspiracy  in  point  of  hw. 

If  it  can  be  the  conviction  to  be  affirmed,  if  it 
cannot,  the  conviction  to  be  set  aside.  I  reserred 
the  sentence  to  be  passed  on  the  prisoner. 

Wm.  Bauol  Brbr. 

Wadiib   for  the  prisoner.^The    conviction  wit 
wrong,  for  the  conspiracy  proved    was   not  one 
punishable  by  the  criminal  law,  however  immonl 
and  injurious  to  the  prisoner's  partner,  Lister.   A 
conspiracy  is  defined  by  the  criminal  law  to  be 
either  a  combination  to  do  an  illegal  act,  or  to  do  a 
legal  act  by  illegal   means.    In  this  case  the  act 
done    was    not    illegal,    as   it  was   a    mere  deal- 
ing with  the  partnerahip  property,  and  waa  oomplele 
before  the  81  &  32  Vict.  c.  1 1 6,  which  makea  a  partacr 
criminally  liable  for  converting  to  hia  own  use  the 
property  of  the  co-partnerahip ;  and  the  means  re- 
aorted  to  were  not  illegal.    The  rule  may  be  stated 
from  2  Lindley  on  Partnership,  p.  856.    **  There  is 
no  method  by  which  an  ordinary  firm  can  aue  or  be 
aued  by  any  of  ita  membera  either  at  law  or  in 
equity ;  for  the  firm,  aa  distinguished  from  the  pe^ 
sons  composing  it,  has  no  juridical  existence.   All 
proceedings,  therefore,  which  have  for  their  object 
the  enforcement  of  the  mutual  rights  andobtiga- 
tions  of  partners,  must  be  taken  by  some  or  one  of 
the  members  of  a  firm  individually,  against  some 
others  or  other  of  them  also  individuidly.    The 
consequences  of  this  rule  are  important,  for  it  foUovi 
from  it ;  first,  that  no  action  at  law  can  be  brought 
by  one  partner  against  another  for   the  reooveiy 
of   money  or   property  payable   to    the   flim  as 
diatinguiahed  frovtk  the   partner   auing;  aeoondly, 
that    no  criminal   prosecution   is   sustainable  ij 
one   partner   against   another   for*  what  he  may 
do  with  the  property  of  the  firm.     [Bbbit,  J.~ 
That  is  when  one  partner  is  acting  alone,  not  vbes 
he  is  acting  writh  other  persons  in  defraudinf  the 
firm.]    In  Reg.  v.  Evamsy  9  Jur.  N.  &  184;   1  L 
&  C.  252,  a  partner  who  misrepresented  the  partae^ 
ship  accounts,  and  thereby  obtained  more  than  his 
share  of  money,  was  held  not  liable  to  conviction 
for  obtaining  money  under  false  pretences.    Hen 
it  is  submitted  that  there  was  no  attempt  to  do  an 
illegal  thing.    Secondly,  this  was  not  a  conspiiacy 
to  do  an  act  by  illegal  means,  Li.  availing  hionself 
of  the  assistance  of  another  person  to  ^ect  the 
purpose.     If,  in  contemplation  ot  law,  he  sloae 
could  not  be  prosecuted  for  what  he  might  do  widi 
the  partnership  property,  how  can  he  become  aim- 
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inallj  liable  for  doing  the  same  thing  in  concert 
with  another  person?  [Ck>CKBUEM,  C.  J. — Here 
tiie  conspiracy  was  formed  while  the  -  partnership 
existed,  but  the  object  was  that  it  should  not  take 
effect  until  after  the  partnership  had  ceased  and 
the  distribution  of  assets  was  to  take  place.] 
Here  what  was  done  was  that  the  books 
were  tampered  with  to  conceal  the  fact  that 
partnership  funds  had  been  Uken  bj  the  pri- 
soner. And  to  further  such  concealment  the 
prisoner  co-operates  with  another  person.  This,  it 
is  submitted,  did  not  make  him  criminally  liable. 
[CocKBUKN,  C.  J. — It  is  true  that  in  point  of  law 
both  partn^s  were  possessed  per  my  et  per  tout  of  all 
the  partnership  property,  but  at  the  moment  of 
dissolution  of  the  partnership,  each  partner's  share 
became  distinct  and  separate.  If  a  conspiracy  is 
formed  to  effect  an  undue  diyision  of  the  partner- 
ship assets,  after  the  dissolution  it  is  a  criminal 
offence,  though  the  conspiracy  may  hare  been 
formed  during  the  existence  of  the  partnership. 
The  object  of  the  conspiracy  is  for  effecting  an 
undue  division  of  the  partnership  property,  which 
is  not  to  take  effect  until  after  the  dissolution  of 
the  partnership.]  Here  the  prisoner  gave  notice  to 
dissolve  the  partnership,  but  nothing  was  done  upon 
that  notice,  and  in  point  of  fact  the  partnership  was 
broken  up  by  the  prosecutor  taking  forcible  posses- 
sion. A  man  cannot  be  liable  for  procuring  another 
parson  to  assist  him  in  the  way  stated  in  the  case. 
There  is  no  decided  authority  at  all  analogous. 
[Bbbtt,  J. — It  is  not  a  criminal  offence  for 
a  man  to  misrepresent  his  circumstances  for 
the  purpose  of  procuring  a  woman  to  marry 
him,  but  if  he  and  another  person  conspire 
to   procure    a    marriage   by   such  means,  I  ap- 

Jrehend  it  is  a  criminal  offence.]  In  Pasley  r. 
^reemtm,  8  T.R.  51,  Bulier,  J.  said,  ''In  the  case  of  a 
conspiracy  there  must  be  a  collusion  between  two 
or  more  to  support  an  indictment ;  but  if  one  man 
alone  be  guilty  of  an  offence  which  if  practised  by 
two  would  be  the  subject  of  an  indictment  f(»r  a 
conspiracy,  he  is  civilly  liable  in  an  action  for  re- 
paration of  damages  at  the  suit  of  the  person 
injured."  Here  the  prisoner  may  have  been  liable 
to  an  action  for  damages,  but  not  to  an  indictment 
for  conspiracy. 

Mau/e,  Q.C.  for  the  prosecution  was  not  called 
upon  to  argue. 

CocKBUBN,  C.J. — I  am  clearly  of  opinion  that 
this  conviction  was  right.  There  may  be  a  doubt 
whether  the  law  of  England  is  consistent  in  saying 
that  what  is  not  criminal  in  one  man  alone  is  cri- 
minal when  done  by  two  men.  This,  however,  is 
not  a  case  in  which  it  is  desirable  to  put  any  re- 
striction on  the  rules  of  law  relating  to  conspiracy. 
A  conspiracy  is  an  offence  when  two  or  more  persons 
combine  to  injure  another  by  fraud.  It  is  enough 
if  the  object  is  unlawful  and  a  civil  wrong  done. 
In  this  case  the  only  doubt  that  could  arise  is  whether 
the  conspiracy  had  reference  to  the  division  of  the 
partnership  property  on  the  dissolution  of  the  part- 
nership, and  to  the  share  of  the  assets  which  each 
partner  had  then  a  right  to  expect.  It  is  clear  that 
there  was  a  wrong  intended  by  the  prisoner  against  his 
partner,  and  that  he  intended  to  deprive  him  of  the 
share  of  the  partnership  property  to  which  he  was 
entitled  according  to  the  partnership  agreement. 
Tb»  case  Uierefore  falls  within  t^e  definition  of 
conspiracy— a  combination  of  two  or  more  persons 
for  die  purpose  of  injuring  another.  In  the  case 
lefeired  to  by  my  brother  Brett,  Lord  Mansfield 
laid  it  down  that,  although  an  act  when  done  by 
one  man  alone  might  not  be  indictable,  yet  when 
two  combine  to  do  it,  it  might  become  the  subject 


of  conspiracy.    The  present  case  falls  within  that 
rule,  and  the  conviction  will  be  afilrmed. 

The  other  Judges  concurred. 

Conviction  qffirmed. 


V.  0.  MAUNS'  00T7BT. 

Keported  by  G.  I.  F.  Gookb  and  T.   H.  Oabsoh,  Ssqn.t 

BorriBters-at-Law. 

Frida^y  Nov,  4,  1870. 

Ex  parte  Thb  Bbotor  or  LivaBPOOL. 

Cloting  oj  burial-groioui — Purchaae  by  oorporaticn'^ 
Zxinds  Clauses  Act,  ss,  69,  70— Ctot'ms  by  r^c^or, 
churchwardens  and  vestry, 

A  burial  around,  dedicated  by  an  Act  of  WUL  8,  toot 
closed  by  tm  Order  in  Council  in  1854.  Part  was 
teUccn  in  1864,  by  a  corporation  under  an  improvement 
Act,  which  incorporated  the  Lands  Clauses  Ac%  and 
the  purchase-money  was  paid  into  court.  Upon  peti" 
tion  by  the  rector  praying  that  the  fund  might  be 
invested,  and  the  dividends  paid  to  the  petitioner  and 
his  successors : 

Held,  that  the  petitioner  was  entitled  to  the  order. 

By  the  Act  10  &  11  Will.  8,  c.  86,  the  inhabitants  of 
Liverpool  were  authorised  to  build  a  choich  and 
to  inJioie  a  churchyard  about  the  same  in  some 
convenient  place  to  be  provided  by  the  mayor  and 
aldermen  for  the  time  being,  and  the  said  church 
and  churchyard  were  thereby  declared  to  be  for  ever 
separated  and  dedicated  to  the  service  of  God,  and 
to  be  applied  to  the  use  of  the  inhabitants  df  the 
said  town. 

The  church  was  shortly  afterwards  built,  and  the 
churchyard  about  the  same  was  provided  and 
inclosed.  In  1704  the  church  was  consecrated 
under  the  name  of  St.  Peter's  church,  and  the 
churchyard  was  thenceforth  used  as  a  burial  ground, 
until,  by  an  order  in  council  of  the  7th  April  1854, 
made  in  pursuance  of  the  Act  15  &  16  Vict.  o.  85, 
this  ground  was  closed  as  a  place  of  burial. 

By  the  Liverpool  Improvement  Act  1864  (which 
incorporated  the  Lands  Clauses  Act),  the  corpora- 
tion of  Liverpool  were  authorised  to  take,  among 
other  pieces  of  hmd,  a  part  of  St  Peter's  church- 
yard for  the  formation  of  a  street ;  and  accordingly 
on  the  10th  Feb.  1866,  they  served  on  the  Rev. 
Augustus  Campbell,  who  was  then  rector  of  Liver- 
pool, and  on  the  ordinary  and  patron,  the  usual 
notice  to  treat.  Mr.  Campbell  gave  notice  to  the 
corporation  that  he  was  seised,  as  rector  of  the 
church,  of  the  pieoe  of  land  proposed  to  be  taken, 
and  made  a  claim  for  compensation.  The  matter 
was  referred  to  arbitration,  and  a  certain  sum  was 
awarded  as  payable  by  the  corporation  in  respect  of 
the  said  piece  of  land. 

Subsequently  the  corporation  refused  to  pay  the 
sum  awarded,  and  on  the  9th  Nov.  1868  Mr.  Camp- 
bell filed  a  bill  against  them,  praying  that  the  cor- 
poration might  be  ordered  to  complete  the  purchase 
of  the  said  piece  of  land,  and  to  pay  into  court  the 
purchase-money.  On  the  10th  Feb.  1870  a  decree 
was  made  by  Malins,  V.  C.  ordering  the  corpora- 
tion to  pay  into  court,  under  the  Lands  Clauses 
Act,  the  sum  of  5150^  with  interest  at  5^  per 
cent,  from  the  20th  Jan.  1868,  the  date  at  which 
the  corporation  had  been  let  into  possession.  The 
case  is  reported  L.  Rep.  9  £q.  579 ;  21  L.  T.  Bep 
N.  S.  814. 

On  the  9th  March  1870  the  corporation  paid  into 
court  the  said  sum  of  5150^,  together  with  533/.  7«.  6dL 
in  respect  of  interest. 

On  the  15th  May  1870  the  Rev.  Augustus  Camp- 
bell died. 
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This  was  a  petition  by  bis  executors,  and  the 
Rev.  Alexander  Stewart,  the  present  rector  of 
Liverpool,  praying  that  the  said  sum  of  533/.  7s.  6</. 
might  be  paid  to  the  executors  of  the  late  rector, 
and  that  the  residue  of  the  fund  in  court  niiirht  be 
invested  in  Consols  to  **  The  account  of  the  Rector 
of  Liverpool,"  and  that  the  dividends  thereon  might 
be  paid  to  the  present  rector  and  his  successors. 

Cotton,  0,0.,  and  C.  Stewart,  for  the  petitioners. — 
The  rector  was  entitled  to  the  rents  and  profits  of 
the  burial  ground  at  the  date  of  the  order  in 
council.  That  order  operated  as  a  temporary  dis- 
qualification of  the  rector ;  but  when  part  of  the 
Und  was  taken  by  the  corporation  under  their  sta- 
tutory powers  the  disqualification  dropped  off  as 
to  that  part :  (/2e  JUt,  Pancras  Burial  Ground,  L. 
Rep.  3  Eq.  1 73.)  The  rector  is  therefore  entitled, 
nnder  sect.  70  of  the  Lands  Olauses  Act,  to  hare 
the  fund  invested  and  the  dividends  paid  to  him. 

>•  C.  J.  MiUar,  for  the  churchwardens  and  vestry, 
contended  that  no  order  should  be  made  on  this 
petition,  but  that  the  dividends  on  the  fund  should 
be  accumulated.  Under  the  Lands  Clauses  Act, 
sect.  70,  the  dividends  ought  to  be  paid  to  the  person 
who  would  for  the  time  being  have  been  entitled  to 
the  ;rents  and  profits  of  the  land,  and  the  rector  is 
not  so  entitled.  The  Act  15  &  16  Vict.,  c  85,  under 
which  the  old  burial  ground  was  closed  and  a  new 
one  provided,  gives  the  rector  an  equivalent  from 
the  new  burial  ground  for  the  rights  in  respect  of 
the  old  ground  whidi  he  has  lost  (»ects.  32,  33).  If 
the  dividends  are  to  be  paid  to  the  rector,  he  must 
show  either,  first,  that  he  is  entitled  to  the  church- 
yard at  common  law  ;  or,  secondly,  that  he  is  entitled 
to  the  burial  fees,  and,  therefore  to  the  rents  and 
profits  of  the  land.  But  the  rights  of  the  rector  to 
the  churchyard  at  common  law  are  very  restricted : 
(Cripps*s  Laws  of  the  Church  and  Clergy,  5th  edit., 
502,  Re  St.  Pancras  Burial  Ground,  L.  R«p.  3  £q.  184). 
He  has  aright  to  graze  the  land  with  sheep,  but  not 
with  horses  or  oxen,  which  might  trample  down  the 
graves,  and  his  rights  do  not  extend  below  the 
surface.  A  right  so  restricted  cannot  be  a  suffi- 
cient foundation  for  a  claim  under  sect.  70  of  the 
Lands  Clauses  Act.  With  respect  to  the  right  of  the 
rector  to  receive  the  burial  fees,  the  law  is  that 
burial  fees  are  not  due  of  common  right,  though 
they  may  be  payable  by  custom:  (See  i^i}rye  v. 
The  Chtaardiana  of  MaryUbone,  2  Curt.  11  ;  &ai0- 
thom  T.  Andrews,  WiUes,  536.;  1  Burn's  Eccles. 
Law,  9th  edit.  271.)  It  is  not  proved,  and  cannot 
be  assumed,  that  the  Rector  of  Liverpool  received 
any  fees.  In  any  case  the  rector  can  only  be 
entitled  in  common  with  the  parish  clerk,  the 
sexton,  the  churchwardens,  and  those  parishioners 
who  had  freehold  graves  in  the  old  burial  ground. 
He  also  referred  to  4  Geo.  4  c.  Ixxxix.,  ss.  3^  37. 

W,  F.  Bobinson  for  the  Liverpool  Burial  Board. 

FreeKng  for  the  Corporation  of  Lirerpool. 

The  yiOK-CHAiroBLLOR.~It  appears  that  this 
burial  ground  was  constituted  by  an  Act  of 
William  III.,  and  used  as  such  down  to  1854,  when 
it  was  closed  by  an  order  in  council ;  since  then 
there  have  been  no  burials  there.  In  1 864  the  cor- 
I)oration  of  Liverpool  were  empowered  by  their 
Improvement  Act  to  take  part  of  this  land,  and  the 
usual  notice  to  treat  was  served  upon  the  patron, 
the  ordinary,  and  the  rector.  The  question  of  the 
amount  of  the  purchase-money  was  settled  by  arbi- 
tration, but  ultimately  the  completion  of  the  pur- 
dhlfle-vM  resisted  by  the  corporation.  A  bill  was 
^Ved  t^eompel  specific  performance ;  the  case  was 
argued  before  me  in  February  Isst,  and  I  ordered 
the  corporation  to  pay  the  purchase-money  into 


court,  together  with  a  further  sum  for  arrears  of 
interest.  It  is  thit*  fund  concerning  which  the  pre- 
sent question  arises.  There  is  no  doubt  that  since 
1854  the  rector  has  not  had  any  profits  from  this 
land,  and  has  virtually  ceased  to  have  any  interest 
in  it.  Nor  is  it  likely  that  he  will  receive  sny 
future  profits,  unless  fwhich  is  very  improbable)  the 
ground  is  reopened  tor  burials  under  an  order  in 
coundL  If,  therefore,  the  rector  gets  the  diri- 
dends  on  this  fund  it  will  be  a  windfall; 
but  on  general  public  principles  the  rector  has,  in 
my  opinion,  the  best  claim.  The  churchwardens  and 
vestry  never  had  any  interest  in  this  land,  and  they 
have  none  now;  indeed,  if  it  were  reopened  for 
burials,  they  would  be  losers  by  the  change,  for 
burials  would  be  withdrawn  from  the  present 
burial-ground.  I  have  therefore  no  difficulty  in 
deciding  against  them.  The  only  other  claimant 
is  the  rector,  in  whom  the  freehold  is  vested  by  law. 
There  are,  no  doubt,  restrictions  upon  his  rights  si 
freeholder,  which  will  be  found  stated  in  Mr.  Cripps*s 
able  treatise ;  but,  subject  to  these  well-known  r^ 
Btrictions,  he  remains  the  freeholder.  The  Order  in 
Council  of  1854  made  no  change  in  this,  and  he  con- 
tinued to  be  entitled  to  the  profits  arising  from  this 
land.  It  is  not  likely  that  the  order  will  be  re- 
voked, and  therefore  it  is  not  likely  that  the  land 
will  ever  become  very  profitable.  But  whatever 
profits  may  arise,  there  is  but  one  person  entitled  to 
them,  and  that  is  the  rector.  Such  are  my  viewi, 
independently  of  authority;  but  I  find  that  the 
matter  has  been  considered  before,  and  I  can  see  no 
distinction  in  substance  between  the  present  case  and 
the  case  of  the  St.  Pancras  Burial  Ground.  There 
part  of  a  burial  ground  which  had  been  closed  bj  in 
order  in  council,  was  taken  by  a  railway  company, 
and  the  purchase-money  paid  into  court;  and 
Wood,  V.C^  made  an  onler  directing  payment  of 
the  income  to  the  church  trustees,  a  body  entitled 
by  statute  to  the  profits  of  the  ground.  As  to  the 
parish  clerk  and  sexton,  they  may  have  had  an  in- 
terest in  the  number  of  the  burial  fees,  bat  none 
whatsoever  in  the  soil.  But  it  is  the  soil  which  if 
represented  by  this  fund,  so  that  they  can  have  no 
claim.  I  shall  therefore  make  an  order  for  payment 
of  the  sum  in  court  which  represents  past  interest 
to  the  executors  of  the  late  rector,  and  for  the  in- 
vestment of  the  residue  of  the  fund  and  payment  of 
the  dividends  to  the  present  rector  and  his  snc- 
cessors,  until  further  order.  The  costs  of  the  peti- 
tioners must  be  paid  by  the  corporation,  and  those 
of  Bfr.  Millar's  and  Mr.  Robmson*s  clients  will  come 
out  of  the  fund. 

Solicitors:  Field  and  Co,;  J,  B.  Batten;  Hanm/ 
and  Co, ;  Torr  and  Co. 


ifoy  3  oiuf  4^  1870. 

HAWKIN0  V.  AlLBN. 

Mortmain  Act  (9  Geo.  2.,  c.  Se^-^Charitoble  gift— 
Erection  and  establishment  of  ho^itcd—Aoquisititm 
of  land, 

A  single  hdg  of  large  fortune,  residing  in  Cheltenkasi, 
during  her  last  illness,  gave  a  cheque  for  5000/1  to  her 
medical  attendant,  to  be  laid  out  in  the  establishmesi 
of  a  fever  hospital  in  Cheltenham.    This  sm  was 
inunediatelif  invested  in  the  purchase  of  Consols  in  the 
name  of  the  medical  attendant  end  another  penos ; 
and  a  deed  of  trust  was  executed  which  dedand  that 
the  trustees  stood  possessed  of  the  sum  of  Consolijor 
the  purpose  of  the  erection  (q/ter  the  deoeate  oj  the 
donor)  and  t  he  future  maintenance  and  support  of  a 
fever  hospital.     The  donor  was  never  aware  of  Ait 
deed,  ana  died  four  dosjfs  after  its  execetioiR: 

Held,  that  the  gift,  being  a  gift  towards  the  ^'^'^^ 
hoqntal,  implied  the  acqussition  of  land  upm  Mk 
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lo  end  the  hospital,  and  that,  the  donor  having  died 
unthtn  tweloe  months  after  the  execution  of  the  declara- 
tion oj  trust,  the  gift  was  void  under  the  Statute  of 
Mortmain. 

This  suit  was  instituted  for  the  purpose  of  ascer- 
taiuing  whether  a  valid  trust  had  heen  created  of  a 
certain  sum  of  5000^.,  for  the  establishment,  support, 
and  maintenance  of  a  fever  hospital  at  Chelten- 
ham, under  the  following  circumstances : — 

Miss  Delancey,  a  lady  of  large  fortune,  residing 
at  Cheltenham,  and  of  an  advanced  age,  was  attended 
during  her  last  illness  by  the  plaintiff,  Mr.  Clement 
Hawkins,  a  surgeon  practising  at  Cheltenham.  Mr. 
Hawkins  frequently  conversed  with  Miss  Delancey 
upon  the  necessity  of  the  establishment  of  a  fever 
hospital  in  Cheltenham,  and  upon  one  occasion,  in 
answer  to  a  question  put  to  him  by  Miss  Delancey, 
be  informed  her  that  about  3500/.  would  be  required 
to  carry  out  the  project.  To  this  Miss  Delancey 
rejoined  that  it  would  be  better  to  have  enough, 
and  she  desired  Mr.  Hawkins  to  send  her  bank  book 
to  Messrs.  Drummond,  her  bankers,  to  be  made  up, 
in  order  that  it  might  be  ascertained  if  her  cash 
balance  was  sufficient  to  meet  a  cheque  tor  5000/. 
Mr.  Hawkins  thereupon  took  the  bank  book  to  Mr. 
Gwinnett,  a  solicitor  in  Cheltenham,  also  a  plaintiff 
in  the  suit,  he  being  known  to  Miss  Delancey.  Mr. 
Hawkins  informed  Mr.  Gwinnett  of  what  had  passed 
between  Miss  Delancey  and  himself  on  the  subject 
of  the  fever  hospital,  and  on  the  same  day,  being 
the  24th  March  1866,  the  bank  book  was  sent  to 
Messrs.  Drummond,  and  Mr.  Gwinnett  also  prepared 
a  cheque  for  5000/  for  Miss  Delancey's  signature. 
On  the  following  day  the  bank  book  was  returned 
by  post,  and  it  appeared  that  a  cash  balance  of 
nearly  20,000/.  was  standing  to  the  credit  of  Miss 
Delancey  at  Messrs.  Drummond's. 

Upon  the  cheque  for  5000/.  being  handed  to  Miss 
Delancey  she  signed  it,  and,  with  her  sanction,  the 
cheque  was  sent  up  to  a  stockbroker  in  London,  and 
the  money  was  invested  in  the  names  of  C.  Hawkins 
and  W.  H.  Gwinnett  in  the  purchase  of    5738/. 
Three    per    Cent.    Consols.      Mr.    Gwinnett   then 
thought  it  desirable  that  Mr.  Hawkins  and  himself 
should  both  execute  a  declaration  of  trust  of  the 
fund    so    invested;    and    a    deed-poll,  dated    the 
3rd  April  1866,  was  accordingly  executed,  whereby 
it  was  declared  that  the  plaintiffs  Hawkins  and 
Gwinnett  stood  possessed  of  and  interested  in  the 
sum  of  5738il  Consols  atid  the  dividends  thereof,  for 
the  purpose  of  the  erection  (after  the  d. cease  of 
Susan  Delancey,  the  donor)  and  the  future  main- 
tenance and    support  of    a  fever   hospital.    Miss 
Delancey  was  not  informed  of  the  execution  of  this 
deed-poll ;  she  died  on  the  7th  April  1866  a  spinster 
and  intestate,  and  the  four  defendants  to  the  present 
suit  were  her  only  next  of  kin.    Miss  Delancey's 
personal  estate,  amounting  to  120,000/,  had  been 
administered.     The  dividends  upon  the  above-men- 
tioned sum  of  5738/  Consols  had  since  been  received 
and  accumulated,  and  the  fund  now  consisted  of 
6300/.  7s.  Zd.  Consols  standing  in  the  names  of  the 
two  plaintiffs.    All  the  defendants,  the  next  of  kin 
of  Miss  Delancey,  with  the  exception  of  one,  were 
desirous  that  her  wishes  should  be  carried  out,  but 
the  dissentient  defendant  insisted  that  the  bequest 
was   invalid.     The  bill  prayed  for  a  declaration 
whether  a  valid  trust  had  been  created  of  the  above- 
Damed  sum  of  5000/.  for  the  establishment,  support, 
and  maintenance  of  a  fever  hospital  at  Cheltenham, 
and  that  the  trust,  if  valid,  might  be  performed  and 
carried  out  under  the  direction  of  the  court. 

It  was  alleged  in  the  bill  that  the  plaintiffs  would 
be  able  to  erect  a  fever  hospital  at  or  near  Chelten- 
ham, with  the  fund  thus  given  by  Miss  Delancey, 
without  applying  any  part  thereof  in  the  purchase 
or  acquisitiou  ol  laod,  oc  auy  iuteiest  tharain 


Osborne,  Q.C.,  and  C  C.  Barber,  for  the  plaintiffs. 
— This  was  a  gift  inter  vivos,  and  a  subscription  for 
a  charitable  purpose,  and  it  would  be  absurd  to  sup- 
pose that  subscriptions  of  this  nature  were  void 
under  the  Statute  of  Mortmain.  It  was  not  a  gift 
by  will,  and  certainly  was  not  given  for  the  purpose 
of  purchasing  land,  but  the  intention  was  the  main- 
tenance and  support  of  a  hospital,  and  in  Attorn^- 
General  v.  Williams,  2  Cox.  387,  a  gift  of  this  kind 
had  been  held  to  be  valid.  A  valid  declaration  of 
trust  had  been  executed,  and  it  would  have  been 
impossible  for  the  donor,  during  her  life,  to  have 
got  the  money  back  from  the  trustees,  nor  was  it  pos- 
sible for  her  representatives,  after  her  death,  to  do  so. 

Wickens^  for  the  Attorney-General,  adopted  the 
same  line  of  argument. 

Cotton,  Q.C.,  and  Townsend,  for  the  defendants, 
contended  that  this  gift  involved  the  purchase  of 
land.  The  evidence  was  to  the  effect  that  Miss 
Delancey  gave  the  money  for  the  erection  and 
establishment  of  a  hospital ;  that  included  the  pur- 
chase of  land,  notwithstanding  the  plaintiffs  might 
be  able  to  acquire  land  for  the  purpose  of  erecting 
the  hospital  without  using  any  part  of  this  money. 
The  declaration  of  trust  further  stated  that  the 
hospital  was  to  be  erected  after  Miss  Delancey's 
death,  and  the  case  was  therefore  the  same  as  if  the 
fund  had  been  given  by  will.  If,  however,  it  were 
held  to  be  a  gift  during  life,  it  then  came  within  the 
words  of  the  Statute  of  Mortmain  (9  Geo.  2.  c.  36 
s.  1),  which  enacted  that  a  gift  for  a  charitable 
purpose  would  be  void  unless  made  by  a  deed 
enrolled  in  the  Court  of  Chancery  within  six  months 
and  executed  more  than  twelve  months  before  the 
death  of  the  donor.  Here  the  donor  died  within  a 
fortnight  after  giving  the  cheque,  and  there  can  be 
no  question  therefore  as  to  the  invalidity  of  the  gift. 
It  had  been  contended  on  the  other  side  that  if  this 
argument  be  sound,  every  sovereign  or  small  sum  of 
money  given  towards  the  enlargement  of  a  hospital 
was  a  bad  gift.  But  the  maxim,  De  minimis  non  curat 
lex,  was  applicable  to  such  a  case. 

Osborne,  Q.C.,  in  reply. 

Cases  cited : — 
Attorney -QeTieraZ  v.  WUUams,  2  Cox  387  ; 
Attomey-Oeneral  v.  Davies,  9  Ves.  535 ; 
Pritcha/rd  v.  Arhouin,  3  Bues.  456 ; 
Be  Watmough*8  Trusts,  L.  Bep.  8  Eq.  272 ;  22  L.  T. 

Bep.  N.  S.  88 ; 
Price  V.  Ha4ihavDa/y,  6  Madd.  304 ; 
Attomsy-QenertU  v.  Ackland,  1  B.  &  M.  243. 

The  Vicb-Chancbllor.— The  evidence  as  to  the 
purpose  for  which  this  money  was  given  by  Miss 
Delancey,  is,  that  she  was  told  of  the  necessity  there 
was  for  the  establishment  of  a  fever  hospital  at 
Cheltenham,  and  upon  inquiring  how  much  would 
be  required  for  the  purpose,  she  was  told  it  would 
take  about  3500/L,  and  she  then  said  it  would  be 
better  to  have  enough,  and  subsequently  she  signed 
a  cheque  for  5000/.,  which  was  with  her  approbation 
invested  in  Consols  in  the  names  of  the  two  plain- 
tiffs. The  only  other  evidence  is  the  declaration  of 
trust,  by  which  it  is  declared  that  the  money 
was  held  for  the  purpose  of  the  erection  (after 
the  decease  of  Mins  Delancey),  and  the  future 
maintenance  and  support  of  a  fever  hospital.  This 
evidence  brings  the  case  within  the  decision  in 
Re  Watmough*s  Trusts  {sup.),  in  which  I  decided 
that  when  money  is  given  for  the  erection  of  a 
building  to  be  dedicated  to  a  charitable  purpose, 
unless  the  testator  by  his  will  indicates  au  intention 
that  no  part  of  the  money  shall  be  applied  in  the 
purchase  of  a  site  for  the  building,  it  falls  within 
the  Mortmain  Act^  and  is  void.    If,  therelorei,  MisA 
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Delancey  had  simply  gi^en  the  SOOOi.  for  building 
a  feyer  hospital  at  CSieltenham,  that  gift  would  have 
been  Toid,  aa  it  would  hare  includ^  the  purdiase 
of  land  for  the  purpose.  As  to  the  money  being 
giren  before  her  death,  I  And  the  declaration  of 
trust  states  that  the  money  is  held  for  the  erection 
*'  after  her  death  *'  of  a  hospital.  I  have  no  doubl 
whateTer  that  she  intended  the  money  to  be  applied 
immediately  for  the  building  of  the  hospital,  and 
that  she  would  have  been  glad  to  have  seen  it 
carried  out  in  her  lifetime,  but  the  plaintiffs  seem 
to  have  come  to  the  conclusion  that  the  building 
was  to  be  erected  after  her  death.  It  comes  to 
this  then,  that  it  is  a  case  in  which  a  considerable 
amount  of  money  was  given  during  the  donor's 
life  for  building  a  hospital.  Of  course,  it  would 
have  been  void  if  the  gift  had  been  made  by  will, 
but  the  question  is  whether  it  is  good  when  made 
by  means  of  sig^ng  a  cheque  during  her  life,  and  the 
proceeds  of  the  cheque  being  invest^  during  her  life. 
I  should  have  been  glad  to  hear  that  the  next  of  kin 
had  sanctioned  the  appropriation  of  the  money  for 
the  purpose  intended  by  Miss  Delancey,  but  it  ap- 
pears that  one  of  the  next  of  kin  raises  an  objection, 
and  desires  that  the  question  shall  be  decided  by 
the  court.  As  to  the  policy  of  the  Mortmain  Act, 
it  certainly  is  astonishing  that  by  the  law  a  person 
may  give  the  whole  of  his  personiU  property  for 
charitable  purposes,  but  yet  be  may  not  give  land, 
nor  may  he  give  money  to  be  laid  out  in  land  ;  but 
such  is  the  law.  The  statute  recites  that  many 
large  and  improvident  alienations  and  dispositions 
of  property  had  been  made  by  languishing  or  dying 
persons  to  charitable  uses  to  take  place  after  their 
death,  to  the  disherison  of  their  lawful  heirs.  It 
is  clear  that  the  enactments  of  the  statute  go 
far  beyond  the  preamble,  because  it  is  pro- 
vided that  no  land  or  money  to  be  laid  out 
in  land  shall  be  given  during  the  life  of  the 
donor  for  any  charitable  purpose.  But  there  is 
this  reservation,  "except  such  a  gift  shall  be 
made  by  a  deed  indented,  sealed,  and  delivered 
in  the  presence  of  two  witnesses  twelve  months  at 
laait  before  the  death  of  such  donor,  and  be 
enrolled  in  the  Court  of  Chancery  within  six  months 
after  its  execution.  The  8rd  section  declares  that 
all  gifts  of  land,  or  money  to  be  laid  out  in  land,  for 
charitable  purposes  shall  be  void  unless  made  in  the 
manner  and  form  directed  by  the  Act.  Now,  what 
was  the  effect  of  this  transaction  ?  If  it  had  been  a 
simple  giving  of  the  cheque,  with  a  direction  that 
the  money  should  be  invested  in  Consols  for  this 
particular  purpose,  it  would  have  been  invalid. 
How,  then,  could  the  declaration  of  trust  alter  the 
position  of  the  case?  If  the  purpose  is  invalid, 
there  cannot  be  a  valid  declaration  of  trust  for  an 
invalid  purpose.  The  invalidity  is  declared  by  the 
declaration  of  trust,  and  there  would  necessarily  be 
a  resulting  trust  in  favour  of  the  donor.  The  trust 
for  building  a  hospital  after  the  death  of  ihe  donor 
is  clearly  invalid,  because  it  was  a  trust  which,  as  I 
have  before  decided,  involved  the  purchase  of  land, 
and  as  the  gift  was  made  less  than  twelve  months 
before  the  death  of  the  donor,  the  gift  is  as  in- 
effectual as  if  it  had  been  made  by  will.  If  a  gift 
for  a  charitable  purpose  would  be  void  if  made  by 
will,  it  is  equally  void  if  made  by  deed,  unless  the 
deed  is  enrolled  within  six  months  of  its  execution, 
and  executed  more  than  twelve  months  before  the 
death  of  the  donor.  The  general  purpose  of  the 
Mortmain  Act  is  explained  in  the  case  of  Price  v. 
Hathatoay  {sup,\  before  Sir  John  Leach,  where  it 
was  held  to  be  unlawful  to  give  land,  or  money  to 
be  laid  out  in  land,  unless  by  a  deed  executed  more 
than  twelve  months  before  the  death  of  the  donor, 
t  It  appears  to  me  that  this  case  is  within  the  express 
enactment  of  the  statute,  and  it  is  also  within  the 
general  policy  and  object  of  the  Act.      Thmigh  I 


should  have  been  glad  to  carry  out  the  inCemioQ  of 
the  donor,  I  could  not  do  so  without  an  infrioge- 
ment  of  the  law.  I  must  hold,  th.jrefore,  that  &e 
gift  is  invalid.  The  costs  of  all  parties  will  come 
out  of  the  fund. 

Solicitors :  Meredith  and  Co, ;  Towntmd,  Lee,  and 
Bouseman ;  Raven  and  Bradley, 


&OLLS  COIXBT. 

Beported  by  Hsmbt  Fiat.  Baq..  BarrtiteT-«t-Lav. 


Nov,  3,  4,  and  9,  1870. 

IMbbchabt  Tatlobs*  Compant  v.  Attobhet- 

Gbnebal. 

Charitable    demte^Gifl  for  jpapom    not  exhauetug 
whole  income^ Sltrpm»^^Trutt  or  conditiom. 

A  testator,  in  1570,  devised  certain  lands^  tenements^ 
and  houses  in  the  dty  of  London,  to  the  master, 
wardens,  and  commonalty  of  the  Compamf  of 
Merchant  Taylors,  "  to  this  intent  and  upon  this  cos- 
dition,**  that  they  should  yearly,  ^  of  aand  with 
the  rents  and  profits  of  the  send  lands,  tenemeHtt, 
and  gardens,"  provide  and  give  to  twdve  poor  men 
and  twelve  poor  women  of  the  pariA  of  St  Botolph, 
certain  articles  of  clothing  specified  in  the  will,  the 
cost  of  which  was  to  be  HI  8s.,  not  including  the  coSL 
of  making  the  articles  of  clothing,  and  should  pay  lOs. 
a  piece  yearly  to  the  chamberlain  and  town  eurk  of 
the  City  of  London^  for  their  labours  and  pains  in  seeing 
that  the  articles  of  clothing  were  given  and  bestowed  ao' 
cording  to  the  testator*s  mind  and  devise  in  that  kit 
testament  declared  And  the  testator  directed  that  the 
whole  residue  of  the  said  rents  and  profits  of 
the  said  lands,  ^.,  they  should  maintain  and  gather 
yearly  into  a  whole  stocky  and  therewith  keep 
the  reparations  of  the  said  tenements  to  them  devtsed, 
and,  if  need  were,  new  build  the  same  as  to  their 
discretions  need  should  appear,  as  the  same  stock  would 
fall  out,  and  in  case  the  said  master  and  warden 
should  be  remiss  and  negligent  in  performing  and  de- 
limrinq  the  articles  of  clothing  according  to  the 
testator's  meaning,  then  he  willed  that  the  parson, 
churchwardens,  and  parishioners  of  St.  Michaets, 
Comhill^  should  enter  upon  the  said  lands,  tenements, 
^c,  and  the  same  hold  to  them  and  their  successors  ts 
the  like  intent  and  upon  the  Uke  condition. 

At  the  date  ofthewUl  the  rentk  of  the  property  amounted 
to  about  22L  a  year,  but  tkey  subsequently  became 
much  greater : 

Held,  that  the  master,  wardens,  and  commonalty  of  the 
Company  of  Merchant  Taylors  were  not  entitled  ts 
the  surplus  of  the  rents  after  makina  the  specific  pay- 
ments directed  by  the  wiU,  but  that  the  whole  rents  were 
€tppticabU  to  charitable  purposes : 

Attorney  General  v.  Wax  Chandlers  Company,  22 
L.  T,  Rep.  N,  S. ;  L.  Hep,  S  Eq.  i52;  23  L  T, 
Rep,  N,  6.  173;  L.  Rep,  5  Ch.  503 ;  distinguished. 

Demurrer. 

Robert  Donkyn,  by  his  will,  dated  the  lit 
Dec.  1570,  and  in  which  he  described  himself  as 
citizen  and  merchant  taylor,  of  London,  gave  and 
devised  all  that  his  messuage  or  house  with  all  and 
singular  commodities  and  appurtenants  thereto 
belonging  (which  he  purchased  on  the  9th  day  of 
Oct.  1568,  of  the  Company  of  Waterbearers  in 
London,  being  then  rented  at  £4  by  the  year)  unto 
the  parson  and  churchwardens  of  the  parish  churdi 
of  St.  Michael,  in  (.ornhill,  in  London,  for  the 
time  being  and  to  their  successors,  parsons  and 
churchwardens  of  the  said  parish  church  for 
ever  to  this  intent  that  the  parson,  chuidi- 
wardens  and  parishioners  of  the  said  parish,  or 
'aome  of  them,  should,  with  the  profits  thoest 
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prof  Md  and  giro  oTer  j  week  weekly  on  the  Sunday 
for  ever  one  dozen  of  penny  bread  with  the  want- 
age in  the   church  to  and    amongst  the   poorest 
householders  of  the  said  parish  where  most  need 
should  appear,  and  2s.  of  the  rest  of  the  rent  the 
testator  gave  to  the  churchwardens  for  their  pains, 
and  the  whole  rest  of  the  rent  he  willed  should  be 
reserved  to  the  biaintenanoe  of  the  reparations  of 
the  said  house.    And  the  testator  gave  and  devised 
all  his  lands,  tenements,  and  gardens,  with  their 
appurtenants,  in  the  parish  of  Sc.  Botolph,  called  or 
known  by  the  name  of  Bell  Alley,  unto  the  master 
wardeosand commonalty  of  the  Company  of  Merchant 
Taylors  in  the  City  of  London,  and  to  their  successors 
for  ever  to  this  intent  and  upon  this  condition  that 
they  the  said  master  and  wardens  of  the  said  com- 
piny  or  some  of  them  and  their  successors  should 
yearly  every  year  for  ever  of  and  with  the  rents 
and  profits  of  the  said  lands,  tenements,  and  gar- 
dens in  the  said  parish  of  St.  Botolph,  without 
Bishopsgate,  aforesaid,  provide,  buy,  and  give  or 
cause  to  be  provided  and  given  unto  twelve  poor 
men  inhabiting  within  the  City  of  London,  being 
of  honest  fame  and  name  such  as  they  should 
think  thereof  to  have  most  need,  without  favour  or 
affection,  the  number  of  twelve  gowns  of  Welsh 
frieze  of  the  price  of  ISd.  the  y4rd,  twelve  shirts 
of  the  value  of  2s.  each  shirt,  and  twelve  pair  of 
shoes  of  I2d.  the  pair,  that  is  to  say,  to  each  poor 
man  one  frieze  gown,  one  shirt,  and  one  pair  of 
shoes,  and  that  there  be  seven  yards  of  the  same 
frieze  to  each  such  gown,  and  so  tliat  they  should 
also  provide,  buy,  and  give  or  cause  to  be  provided 
and  given  yearly,  for  ever  of  and  with  the  rents  and 
piroflts  of  the  same  lands,  tenements,  and  gardens 
unto  twelve  poor  women  of  hcmest  conversation 
and  in  good  name  and  fame,  such  as  they,  the  said 
master  and  wardbns,  should  think  to  have  most 
need  thereof,  without  favour  or  affection,  the  num- 
ber of  twelve  cassocks  of  like  frieze  and  of  like 
price,  and  also  twelve  smocks  of  20d.  the  piece, 
and  twelve  pair  of  shoes  of   \2cL  the  pair,  that 
is,  to   each   of   those   twelve    poor   women,  one 
cassock  of  frieze,  one    smock,  and  one    pair   of 
shoes,  and  that  there  be  five  yards  and  a  half  of 
the  same  frieze  to  every  such  cassock,  and  that  the 
said  twelve  gowns  and  twelve  cassocks  be  delivered 
yearly  to  the  said  number  of  poor  men  and  women, 
ready  made,  together  with  the  shirts,  smocks,  and 
shoes  afore  appointed  at  the  feast  of  the  birth  of 
our  Lord  Qod,  without  any  further  delay,  and  to  the 
intent  that  the  said  twelve  poor  men's  gowns,  with 
their  shirts  and  shoes,  and  twelve  poor  women's 
cassocks  with  their  smocks  and  shoes,  might  be  the 
better   seen   performed   and    delivered   according 
to  the  testator's  mind  and  intent,  and  the  condition 
in  that  behalf  appointed  for  ever,  he  did  instantly 
therein  require  and  pray  the  Chamberlain  of  the 
city  of  London  and  the  town  clerk  of  the  same 
city  for  the  time  being,  and  their  successors,  that 
they  would  yearly  at  the  feast  of  All  Saints,  call 
upon  and  put  in  mind  the  said  master  and  wardens 
of  the  said  Company  of  Merchant  Taylors,  and  look 
that  the  said  twelve  poor  men's  gowns  and  their 
shirts  and  shoes,  and  twelve  poor  women's  cassocks 
and  their  smocks  and  shoes  should  be  justly  and 
truly  given  and  yearly  bestowed  according  to  his 
mind  and  devise  in  that  his  testament  declared. 
And  the  testator  gave  to  the  same  chamberlain  and 
town  clerk  and  their  successors  chamberlain  and 
town  clerk  of  the  said  city  for  the  time  being  for 
ever,  for  their  labour  and  pains  to  be  taken  in  that 
behalf,  10^.  a-piece  yearly  for  ever  at  the  feast  of 
Christmas  to  he  received  at  the  hands  of  the  master 
and  wardens  of  the  said  Company  of  Merchant 
Taylors  nut  of  the  issues,  rents,  and  profits  of  the 
said  lands,  tenements,  and  gardens  in  the  said  parish 
of  St.  Botolph,  and  so  that  the  whole  residue  of  the 


said  rents  and  profits  of  the  said  lands,  tenements, 
and  gardens  they  should  maintain  and  gattier  yearly 
into  a  whole  stock,  and  therewith  keep  the  repara- 
tions ot  the  said  tenements  to  them  devised,  and,  if 
need  were,  new  build  the  same  as  to  their  discre- 
tions need  should  appear  as  the  same  stock  would 
faU  out.  And  in  case  the  said  master  and  wardens 
of  the  said  company  of  Merchant  Taylors  for  the 
time  6eing  should  be  remiss  and  negligent  in  per- 
forming and  delivering  the  said  twelve  poor  men's 
gowns,  and  their  said  twelve  shirts,  and  twelve 
pairs  of  shoes,  and  the  said  twelve  poor  women's 
cassocks,  and  their  twelve  smocks  and  twelve  pairs 
of  shoes  before  appointed  according  to  the  purport 
thereof,  and  his  true  meaning  in  that  his  tes- 
tament declared,  then  he  willed  that  the  said 
parson,  churchwardens,  and  parishioners  of  the 
aforesaid  parish  church  of  St.  Michael-upon-Com- 
hill  aforesaid  should  enter  upon  the  same  lands, 
tenements,  and  gardens  before  to  the  said  company 
of  Merdiant  Taylors  appointed,  and  the  same 
should  hold  to  them  and  their  successors,  parson, 
churchwardens,  and  parishioners  of  the  parish 
church  aforesaid,  for  ever  to  this  intent  and  upon 
condition  that  they  the  said  churchwardens  and 
their  successors  should  bestow  the  yearly  rents  and 
profits  of  the  said  lands,  tenements,  and  gardens  in 
and  upon  the  said  tw^ve  poor  men's  gowns,  and 
twelve  poor  women's  cassocks,  and  upon  their 
shirts,  smocks,  and  shoes  before  appointed  to  be 
given,  and  upon  the  reparations  of  the  same  tene- 
ments and  gardens,  and  the  said  20s,  to  the  cham- 
berlain and  town  derk  of  the  same  city  for  the  time 
being,  yearly  putting  the  said  churchwardens  and 
parishioners  of  St.  Michael's  aforesaid  in  mind  of 
the  conditions  before  expressed. 

The  testator  died  in  1571,  and  it  appeared  that  at 
that  time  the  rents  of  the  property  devised  to  the 
Morchaot  Taylors'  Company,  amounted  to  about 
22L  a  year.  The  payment  which  the  testator 
directed  the  company  to  make  out  of  the  rents,  not 
including  the  cost  of  making  the  gowns,  cassocks, 
&c.,  amounted  to  15/.  Ss. 

The  rents  increased  very  much,  but  down  to 
Christmas,  1862,  the  company  entertained  no  doubt 
that  they  were  beneficially  entitled  to  the  surplus, 
after  making  the  payments  directed  by  the  willj 
the  surplus  was  very  large,  and  down  to  that  time 
they  carried  it  to  the  credit  of  their  corporate  ac- 
count. B  ut  a  doubt  having  been  then  suggested  as  to 
their  right  to  the  surplus,  they  from  that  time  kept 
a  separate  account  of  the  surplus  rents  which 
they  invested  and  accumulated,  and  they  rendered 
a  yearly  account  to  the  Charity  Commisoiouers  of 
the  amounts  received  and  paid  by  them  under  the 
wiU. 

The  decision  in  the  Attorney  General  v.  Wax 
Chandiers*  Company,  22  L.  T.  Bep.  N.  S.;  L.  Bep. 
8  £q.  462:  and  on  appeal  23  L.  T.  Rep.  N.  S.  173; 
L.  Bep.  5  Ch.  503,  where  it  was  held  that  that  com- 
pany were  entitled  to  the  surplus  rents  under  a  devise 
somewhat  similar  to  that  contained  in  the  will  in 
the  present  case,  having  raised  further  doubts  as  to 
the  Merchant  Taylors'  Company's  right  to  the  pro- 
perty, they  filed  the  present  bill  against  the  Attorney 
Greneral,  praying  for  a  declaration  that  they  were 
entitled  for  their  own  benefit  to  the  surplus  rents 
of  the  property,  after  making  the  specific  payments 
directed  by  the  will. 
The  Attorney  General  demurred. 

Jssse/,  Q.C.,  and  Wkkens,  in  support  of  the  de- 
murrer, contended  that  the  present  case  was  not 
governed  by  the  decision  in  the  Attorney  General  v. 
Wax  Chandlers'  Company  (««/».),  the  property  in  the 
present  case  being  given  to  the  company  upon  trust 
to  make  certain  payments  out  of  the  rents  of  the 
[  property,  and  to  accumulate    the    residue  of    this 
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rente,  and  apply  the  8ame  in  repairing  or  rebuilding 
the  homes,  while  in  the  Waz  Chandler^  case  the 
property  was  given  to  the  company  upon  condition 
that  they  should  pay  8/.  a  year  and  repair  the 
houses.  Here  it  was  dearly  not  a  condition  to 
repair  as  there  was  no  gift  over  on  the  company 
falling  to  repair,  as  there  was  in  the  other  case. 
In  the  Wax  Chandler^  case,  the  ^l  was  payable 
whether  the  rents  were  sufficient  or  not;  in  the 
words  of  the  Lord  Chancellor  in  his  judgment  in 
that  case,  the  company  had  to  take  the  property 
for  better  or  worse;  but  here  the  company  were 
expressly  directed  to  provide  the  articles  given  to 
the  poor  people  "  out  of  the  rente"  of  the  property. 
Moreover,  as  the  first  gift  in  the  present  will  (that 
to  the  churchwardens  and  parishioners  of  St. 
Michael,  Gomhill)  could  not  possibly  be  beneficial, 
it  was  fair  to  infer  that  the  second  gift  was  not 
intended  to  be  beneficial.  There  was  a  passage 
in  the  judgment  of  Turner,  L.  J.,  in  the  Attomeu 
General  v.  The  CorporcUion  of  Beoerlejfy  6  i>e  G.  M. 
&  G.  265,  which  was  not  cited  in  the  Wax 
ChandUr^  case,  and  which  was  decisive  against  the 
company  in  the  present  case.  Turner,  L.  J., 
there  said,  **  It  is  now  well  settled,  that  if  the  whole 
amount  of  the  rents  and  profite  of  an  estote  as  they 
stand  at  the  time  be  given  to  a  charity,  the  oharity 
is  entitled  to  the  benefit  of  any  increase  in  those 
rente  and  profits,  the  disposition  of  the  whole  rente 
and  profits  being  considered  to  amount  to  a  dispo- 
sition of  the  estate,  and  (although  I  am  aware  of 
no  case  to  that  effect)  i  presume  that  the  same 
rule  would  be  applied  if  a  portion  of  the  rente  and 
profits  not  given  to  a  charity,  be  wholly  dedicated 
to  the  exoneration  of  the  portion  of  the  rente, 
which  is  so  given,  from  burdens  which  would  other- 
wise fall  upon  it;  but  if  the  whole  rente  and  profite 
be  not  given  to  or  for  the  benefit  of  the  charity, 
the  principle  on  which  the  rule  is  founded  ceases 
to  have  any  application,  and  I  can  find  no  case  in 
which  in  such  a  state  of  circumstances  the  rule  has 
been  held  to  apply."  Here  the  whole  rente  and 
profits  were  dedicated  to  charity,  the  residue  of  the 
rente  being  directed  to  be  accumulated  for  repairing 
or  rebuilding  the  property,  and  the  rule  mentioned 
by  Turner,  L.  J.  clearly  applied.  They  contended 
that  the  demurrer  must  therefore  be  allowed. 

Sir  Roundell  Palmer,  Q.  C,  Sir  Richard  Bagpallay, 
Q>  C,  and  Montague  Cookaon,  for  the  plaintiffs,  con- 
tended that  it  was  necessary  to  have  regard  to  the 
full  scope  and  purport  of  the  will,  and  that  on  so 
considering  it,  the  will  in  the  present  case  was  almost 
identical  with  that  in  the  Wax  Chandlers*  case,  and 
the  present  case  must  be  held  to  be  governed  by 
that  case.  The  gift  over  was  a  proof  that  the 
testetor  intended  the  Merchant  Taylors'  Company 
to  teke  the  property  beneficially  subject  to  the  pay- 
mente  and  repairs  directed  by  the  will ;  for^  if  not, 
what  inducement  was  there  for  the  company  to 
take  the  trouble  of  distributing  the  money  amongst 
perfect  strangers,  or  for  the  persons  to  whom  there 
was  a  gift  over  to  teke  the  property  ?  Unless  the 
company  took  beneficially,  subject  to  the  paymente 
out  of  the  rents,  they  took  nothing,  and  they  would 
be  the  only  ptTsons  in  the  will  to  whom  nothing 
was  given  for  the  trouble  imposed  upon  them  by  the 
testator.     They  referred  to 

Thetford  School  case,  8  Co.  130 ; 

Mayor  of  Beverley  v.  Attorney-General,  6  H.  of  L. 

Gas.  1; 
Mayor   of  South   Molton   v.   Attomey-Oeneral, 

5  H.  of  L.  Cas.  310 ; 
Attorney  General  v.  Dea/n  omd  Canons  of  Windsor, 

8  H.  of  L.  Cas.  369  ; 
Re  Chwrch  Estate  ChaHty,  Wandsworth,  23  L.  T. 

Bop.  N.  S.  293. 

As  an  authority /or  the  form  of  the  bill,  they  cited 


The  Ghuemors  of  Christ's  HoapitaL  v.  AUornef- 
General,  5  Hare,  257. 

Jesself  Q.  C,  was  heard  in  reply. 

Nov,  9.   Lord  Romilly. — Upon  considering  this 
case  very  carefully  it  seems  to  me  that  the  oolj 
question  is,  whether  it  is  on  all  fours  with  the  esse 
of    the  Attorney- General    v.    The     Wax    Chandler^ 
Company  (sup.)     Having  considered  (an^  I  have 
considered    them    very   carefully)  the    very  able 
argumente  which  have  been  addressed  to  me,  I  sm 
of    opinion  that  the  case  of  the   Wax  Chandlai 
Company  is  a  correct  decision,  and  that  both  the 
Lord-Chancellor  and  myself,  if  I  may  say  so,  took 
a  right  view  of  that  case.    But  this  case  appesn 
to  me  to  be  quite  distinct,  from  the  Wax  ChancBen* 
case.    It  is  importent  that  it  should  be  understood 
that  it  was  not  intended  by  me,  and,  if  I  msj 
venture  to  say  so,  by  the  Lord -Chancellor,  in  the 
Attomejf- General  v.  The  Wax  Chandler^  Compatg  to 
unsettle  any  previous  decisions  or  to  determine  anj 
anything  which  had  not  been  previously  determined. 
The  principle  to  which  I  referred  in  that  case  wsi 
this :  I  said.  Here  is  a  will  upon  which  yon  most 
ascertain  whether  the  property  is  givea  in  trust  for 
the  charity,  or  whether  it  is  given  upon  condition  of 
paying  certein  sums  for  the  benefit  of  the  charity. 
If  it  is  given  in  trust  for  the  charity,  then  the 
charity  tekes  the  whole  with  all  the  a.'cumulatiooi: 
if  it  is  given  to  a  person  as  a  trustee  upon  conditioo 
that  he  shall  give  something  to  the  charity  which 
does  not   necessarily  exhaust   the    whole   of  the 
income  of  the  property,  then  there  is  a  gift  over 
to  the  devisee.      Now   I    entirely  assent   to   the 
view  Uken  by  Turner,  L.J.,  in   the   passage  in 
the  Attorney- General  v.  The  Corporation  of  Beveriei 
{ubi  sup.)  which  Mr.  Jessel   cited    and   which  ii 
said  to  be  an  obiter  dictum.     But  it  is    proper  to 
observe  that  if  a  person  by  will  gives  certain  pro- 
perty to  a  company  upon  trust  to  apply  the  rents 
of  the  property  (which  means  all  the  rente)  to  s 
certain  charity,  and  if  that  charity  does  not  exhaott 
the  whole  of  the  rents,   the  property  is  given  10 
chariteble  purposes,  and  the  remainder  of  the  renti 
must    be    applied  to    charitable    purposes,  either 
Ctt  pres  for  the  extension  of  that  charity  itself,  or  if 
that  fails  and  it  cannot  be  so  applied,  then  it  beiog 
all  given  to  a  charity,  it  must  be  assigned  by  the 
sign  manual  or    the    like    to    certain    charitehle 
purposes.    Now  this  I  think  is  very  clearly  shown 
in  the  present  case.    I  will  go  through  the  present 
will  and  then  show  bow  distinct  the  will  in  the 
Wax  Chandler* s  case  is  from  it.    Now  in  the  fint 
place  it  is  to  be  observed  that  th^e  is  here  no  gift 
to  anybody  of  any  beneficial  interest  which  there 
was  in  the    Wax  Chandler's  case,  but  the  property 
is  given  at  once  to  **  the  parson  and  churchwardens 
of  the  parish  church  of  St.  Michael,  in  Comhill, 
in  London,  for  the  time  being  to   this   intent'* 
(I  am  only  now  referring  to  the  first  gift)  "  thst 
the  parson,  churchwardens,  and  parishionsrs  of  the 
said  parish  or  some  of  them  shall  with  the  profiu 
thereof    provide    and    give    every    week   weekly 
on    the    Sunday   for   ever    one   dozen  of  penny 
bread  with   the    wantege  in  the   church  to  sod 
amongst    the    poorest   householders   of   the  isid 
parish    where    most    need    shall  appear,  and  2i. 
of  the  rest  of  the  rent  I  give  to   the  chorcfa- 
wardens    for    their    pains,    and    the   whole  rest 
of    the    rent   I    will    shall    be   reserved  to  the 
maintenance  of  the  reparations  of  the  said  hoase." 
As    it    was    very    properly    argued,    nobo'ly  csn 
dispute    nor    has    it    been    otherwise  contended, 
that  with  respect  to  this  gift,  the  whole  of  it  vy 
given  to  charity-^it  was  a  distinct  and  clear  gift 
of  the  whole  to  charity.    The  will  says  thst  the 
rent  is  to  be  so  applied,  and  even  if  the  repsiri  do 
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not  take  the  whole  of  the  remainder  of  the  rent, 
yet  the  property  is  giren  to  charity.    It  may  be  a 
qaestion  bow  that  surplus  is  to  be  applied ;  but  this 
is  certain,  that  the  churchwardens  and  parishioners 
cannot  themseWes  take  the  benefit  of  it  personally. 
Then  comes  the  next  gift,  and  it  resembles  the  first 
▼ery  moeh.    The  testator  gtres  all  his  lands  in  Bell- 
alley  to  **  the  master,  wardens,  and  commonalty  of 
the  company  and  mystery  of  Merchant  Taylors  in 
the  city  of  London  to  this  intent,"  (and  then  these 
words  are  put  in)  "  and  upon  this  condition'* — now 
that  no  doubt  makes  a  little  di£ference ;  it  is  "  to 
this  intent  and  upon  this  condition** — now  it  is 
important  to  see  whether  what  follows  really  is  a 
condition  or  a  trust — *'  thnt  they,  the  said  master 
and  wardens  of  the  said  company,  or  some  of  them 
and  their  successors  shall  yearly  every  year  for  erer 
of  and  with  the  rents  and  profits  of  the  said  lands, 
tenements,  and  gardens  in  the  said  parish  of  St. 
Botolph  without  Bishopsgate  aforesaid,  proTide,  buy, 
and  give,  or  cause  to  be  provided  and  given  unto, 
twelve  poor  men  twelve  gowns'*  and  so  on,  specifying 
certain  things,  ^  and  unto  twelve  poor  women  twelve 
cassocks  and  twelve  smocks,'*  and  so  on,  **  and  to  the 
intent  that  the  said  twelve  poor  men's  gowns,  with 
their  shirts  and  shoes,  and  twelve    poor  women's 
cassocks,  with  their  smocks  and  shoes  may  be  the 
better  seen  performed  and  delivered  according  to 
my  mind  and  intent,  and  the  condition  in  that  behalf 
appointed  for  ever,  I  do  instantly  herein  require  and 
pray  the  chamberlain  of  the  city  of  London  and 
the    town    clerk  of   the    same    city  for  the    time 
being    that   they    will   yearly    at    the    feast    of 
All  Saints,  call  upon  and  put  in   mind  the  said 
master  and  wardens  of  the  said  company  of  Mer- 
chant Taylors,*'  and  look  that  this  is  done ;  **  And 
I  give  to  the  same  chamberlain  and  town  clerk  for 
tlie    time    being  for  ever,  for   their   labour   and 
pains  to  be  Uken  in  that  behalf,  lOs,  a-piece  yearly 
for  ever  at  the  feast  uf  Christmas,  to  be  received  at 
the  hands  of  the  master  and  wardens  of  the  said 
company  of  Merchant  Taylors,  out  of  the  issues, 
rents,  and  profits  of  the  said  lands,  tenements,  and 
gardens  in  the  said  parish  of  St.  Botolph,  and  so 
that  the  whole  residue  of  the  said  rents  and  profits 
of  the  said  lands,  tenements,  and  gardens  they  do 
maintain  and   gather  yearly  into  a  whole  stock, 
and  therewith  do  and  keep  the  reparations  of  the 
■aid  tenements  to  them  devised,  and,  if  need  be, 
rebuild  the  same  as  to  their  discretions,  need  shall 
appear  as  the  same  stock  will  fall  out.**    That  is  to 
say,  the  whole  of  the  rents ;  it  is  expressly  stated 
that  the  whole  of  the  rents  are  to  be  so  applied. 
There  is  first  the  g^ft  to  provide  these  gowns  and 
other  articles  out  of  the  rents ;  then  they  are  to  pay 
the  chamberlain  of  the  city  of  London,  who  is  to 
see  that  they  perform  the  trust,  the  sum  of  10s.  out 
of  the  rents,  and  the  whole  of  the  remainder  of  the 
rents  are  to  be  accumulated  into  a  stock  to  be 
applied  in  repair  of  the  property,  and  also,  if  neces- 
sary, rebuilding ;  so  that  there  is  an  express  trust  of 
every  penny  so  received.    **  And  upon  condition  ;** 
the  condition  simply  is  that  they  so  apply  the  whole 
of  the  produce  of  the  property  so  given  to  them. 
Now,  in  the  first  place,  it  must  be  observed,  and 
this  is  a  nmtter  of  extreme  importance — that  if  the 
rents  should  fall  short,  the  Merchant  Taylors'  Com- 
pany are  not  bound  to  pay  anything  out  of  their 
own  pockets;    they  are  only  bound  to  apply  the 
rents,  and  if  from  any  cause  whatever  the  rents 
should  happen  to  be  diminished  to  one-half,  then  they 
are  only  to  do  what  the  rents  will  enable  them 
to  do,  and  nothing  further.    Now,  in   the   Wca 
ChantUen'  case,  it  was  just  the  contrary ;  there  the 
company  were  obliged  to  pay  a  certain  sum  whether 
the  rents  were  sufficient  or  not ;  that  was  an  obli- 
gation which  they  incurred  by  taking  the  property. 
Before  I  refer  more  fully  to  that,  I  will  just  look  at 


the  gift  over  in  the  present  case.    The  gift  over  here 
is  that  if  the  Merchant  Taylors*  Company  fail  in 
doing  what  the  testator  prescribes  then  it  is  desired 
that  '*tbe  parson,  churchwardens,  and  parishioners 
of   the   said  parish  church  of   St.  Michael  upon 
Gomhill,  shall  enter  upon  the  property,  and  the 
same  shall  hold  to  them  to  this  intent  and  upon 
condition  that  they  shall*'  do  exactly  the  same 
things  as  the  company  are  directed  to  do,  that  they 
shall    bestow   the  yearly  rents  and  profits  upon 
these  purposes,  and  that  the  chamberlain  ahd  town 
clerk  of  the  city  of  London  shall  also  have  20s. 
for  seeing  that  this  duty  is  performed.    So  that 
I  find  no  condition  at  all ;  it  is  nothing  more  than 
a  gift  of  the  rents  and  profits  of  the  property 
which    are  to  be  applied   for  certain    charitable 
objects,    and    nothing   else.     Now    observe    what 
was    the  state    of   things  in   the   Wax   Chandiert^ 
case.    In  the  first  place  it  is  to  be  observed  that 
the  whole   of  the    property   was  given    there  in 
the  first  instance  to  the  testator's  relations.    The 
will  begins  by  so  giving  it    The  property  in  ques- 
tion is  given  to  William  Kendall,  the  testator's 
son,  and  to  the  heirs  of  his  body  lawfully  begotten ; 
so  that  he  had  the  absolute  power  of  controlUng  the 
whole  if  he  thought  fit ;  it  was  an  estate  tail,  and  he 
might  have  suffered  a  recovery  and  have  obtained 
the  whole  of  the  property.    "And  for  default  of 
such  issue  I  will  that  the  master,  wardens,  and 
commonalty  of  the  mystery  of  the  Wax  Chandlers 
of  the  city  of  London  and  their  successors  shall 
have  the  said  housings    and   tenements  for  this 
intent  and  purpose,  and  upon  this  condition."    Now 
these  words  are  exactly  the  same  as  in  the  case  of 
the  Merchant  Taylors*  Company,  but  upon  looking 
further  into  the  will  in  the  present  ca^ie  it  is  evident 
that  the  condition  is  nothing  and  that  the  intent 
and   purpose    is   everything,    but    in    the    Wax 
ChandUrs*  case  the  intent  and  purpose  disappears, 
and  it  is  the  condition  which  becomes  the  important 
thing.    There  it  is  "upon  this  condition  that  they 
shall   yearly    distribute   8/.    of   lawful    money  of 
England  after  this  manner,  that  is  to  say" — ^that  is 
to  say,  they  must  pay  8t  whether  they  take  it  out 
of  the  rents  of  the  property  or  not,  provided  they 
accept  this  devise.    They  are  not  obliged  to  accept 
the  devise,  but  if  they  accept  it,  they  must  pay  the 
8^    It  is  true  that  there  is  a  passage  in  the  will 
which  is  a  strong   indication    that   the   testator 
himself  believed  that  the  rents   of  the  property 
would    be    so    applied,    for   the    will   says    that 
out  of  the   rest    of   the  rents  they  are  to  pro- 
vide for  the  reparation  of    the  buildings — not  to 
rebuild,   not  to   make   an  accumulated   fund,  as 
in  the  present   case,    but   that   they  are    to  re- 
pair the  buildings.     Now,  that  is  distinguishable 
from  the  case  before  me  in  this  very  striking  respect. 
In  the   Wax  Chandlers*  case  the  words  are :  "  And 
the  rest  of  the  profits  of  the  said  houses  and  tene- 
ments I  will  shall  be  bestowed  upon  the  reparations 
of  the  said  houses  and  tenements.**    In  the  present 
case  it  is  expressly  stated  that  the  whole  must  be 
so  applied,  but  in  the  Wax  Chandien*  case  it  is  upon 
condition  to  pay  8/.  and  that  the  rest  of  the  rents 
shall  be  applied  in  the  repair  of  the  buildings.    I  am 
of  opinion  that  that  merely  meant  as  far  as  was 
necessary,  and  that  it  was  a  condition  to  repair  the 
building.  The  Lord  Chancellor  expressly  takes  that 
view  of  the  case,  and  puts  it  upon  condition ;  and  it 
is  made  more  strong  because  it  is  obvious  that  upon 
the  gift  over  the  persons  who  took  it  over  took  a 
beneficial    interest    in    it;  and    there    the  words 
"intent  and  purpose*'  are  omitted,  and  it  is  ex- 
pressly given  to  the  next  of  kin  "  upon  condition,** 
and  "  upon  condition  "  alone.    The  words  are  these : 
"And if  the  Master,  Wardens,  and  Commonalty  of 
the  Mystery  of  Wax  Chandlers  of  London  and  their 
successors  shall  leave  any  of  these  things  undone 
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above   rehearsed,  theo  I   will  that  the   next   of 
kindred  unto  me,  the  taid  William  Kendall,  sbidl 
enter  into  the  said  tenements  and  the  same  have 
and    hold    unto    him    and    onto   his    heirs    for 
ever  upon  condition  that  he  and  the/,  and  every 
of    them   do   all    these    things    above   rehearsed 
in   all  points  as   it  is  above   rehearsed    by    me, 
William    Kendall."      The     obvious    thing    there 
is    that    it    is   an    absolute   gift    in   fee   simple 
upon  condition  in  the  gift  over,  and,  as  I  stated 
in  my  judgment  in  the  case,  I  was  of  opinion  that 
the  next  of   kin  was   to   take   it   in    the   same 
manner  as   the  Wax    Chandlers*    Company  took 
it,  only  to  take  very  good  care  that  the  conditions 
were  performed.    Therefore  I  repeat  again  that  the 
question    in   these    wills,    and   in    wills   of   this 
description,  is  this :  Is  the  property  given  to  the 
company    in    trust   to   apply    the   rents    in    the 
form  of  charity,  or  is  the  property  given  to  the 
company  upon  condition  that  they  pay  a  certain 
sum    and    do    certain    things  ?    If   it    is    upon 
condition,    then   if    they   perform    the   oonditioD 
they  take  the  residue  of  the  property  for  their 
own  use,  or,  if  not,  the  whole  property  is  given 
in  trust.    Now  that,  I  think,  involves  the  same 
question  as  was  involved  in  the  Thetford  JSchool  case 
(049.),  and  in  all  the  other  cases  upon  the  subject. 
The  principle,  I  take  it,  which  was  laid  down  in 
the  Thetford  School  case  was  this,  a  property  was 
given  to  a  company,  and  it  was  directed  that  out  of 
the   rents   they  should   make  certain    payments. 
These  payments  exhausted  the  rents  of  the  pro- 
perty at   the  time   of   the   gift,    but   the   rents 
afterwards   increased,   and  the  company  claimed 
the   surplus ;  but   the   surplus   was   held    to   be 
applicable    to    charitable    purposes,    and    to    be 
divisible    in    aliquot    proportions    amongst    the 
objects,    according    to    their    relative    amounts. 
I   rather   regret   that   this   bill   has   been    filed, 
because   it  is  obvious  that  the   decision    in   the 
Wax    Chixndlers*  case  has  not  been  fully  under- 
stood.   But  I  am  of  opinion  that  the  principles  laid 
down  in  that  case  do  not  apply  to  the  present  case 
and  that  consequently  this  property  was  all  given 
to   charity,  and  the  demurrer    of   the    Attorney 
Greneral  must  be  allowed.    I  think  that  under  the 
circumstances  of  the  case,  the  costs  of  both  parties 
should  come  out  of  the  estate. 

Solicitors  for  the  Attorney-General,  Raven  and 
Bradlmf. 

Solicitors  for  the  Merchant  Taylors*  Company, 
Fisher  and  Fisher, 
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fieported  by  M.  W.  McKsllar,  and  H.  H.  Hooking.  Eaqrs.. 

Barriflten-at-Law. 


Saturda^y  Nov,  19,  1870. 

HoBflBY  V,  Qbaham. 

New  trial-^  Taxation  of  costs— Buk  64  ofh.  T.  1853 
—a  L,  p.  Act  1854,  s.  44. 

//  a  new  trial  be  granted  on  ihe  ground  that  the  verdict 
was  imperfect^  without  any  mention  oj  costs  in  the 
rule,  the  costs  of  the  first  trial  will  not  be  a/lowed 
to  the  successful  party,  though  he  succeed  on  the 
second. 

This  was  an  action  upon  an  agreement  by  the 
defendant  to  procure  for  the  plaintiff  the  transfer 
or  sale  of  the  lease  of  a  public  house.  At  the  first 
trial,  before  Byles,  J.,  the  jury  found  a  verdict  for 
the  plaintiff,  but  they  stated  that  they  were  divided 
upon  a  question  left  to  them,  as  to  the  time  when  a 
certain  erasure  in  a  memorandum  of  agreement  was 
made.  As  the  sufficiency  of  this  memorandum 
within  the  Statute  of  frauds  turned  upon  the  period 


of  this  erasure,  the  verdict  was  based  Upoa  tiie 
validity  of  an  oral  contract,  and  leave  was  reserved 
to  the  defendant  to  move  the  court  to  enter  a  ver- 
dict for  him.    Subsequently,  defendant  obtained  a 
rule  nisi  to  set  aside  the  verdict  and  enter  a  veidiot 
for  the  defendant,  pursuant  to  leave  reserved,  ob 
the  ground  that  there  was  no  sufficient  evidence 
within  the  Statute  of  Frauds  to  support  the  plaintiff's 
case ;  or  for  a  new  trial,  on  the  ground  that  the 
judge  misdirected  the  jury  in  telling  them  that  they 
might  find  a  verdict  for  the  plaintiff  upon  the  parol 
evidence,  in  not  leaving  to  the  jury  the  point  whether 
the  defendant  contracted  as  principal  or  agent,  snd 
in  not  requiring  the  jury  to  say  at  what  time  the 
erasure  above  referred  to  was  made.  The  court  made 
absolute  the  rule,  so  far  as  it  related  to  a  new  trial, 
considering  that  the  contract  was  valid  only  if  the 
erasure  had  been  made  before  the  memoraodum  was 
delivered.    The  rule  made  no  provision  oonoeming 
costs.    The  arguments  and  judgments  upon  tliii 
rule  are  repotted  21  L.  T.  Bep,  N.  6.  580 ;  L.  Bep. 
6  C.  P.  9. 

A  new  trial  accordingly  took  place,  and  ttie  joiy 
then  found  that  the  erasure  was  made  before  the 
memorandum  was  delivered,  and  accordingly  the 
plaintiff  again  obtained  a  verdict,  and  a  motion  to 
set  it  aside  was  refused. 

On  taxation  of  the  plaintiff's  costa,  the  ouuter 
allowed  him  the  costs  of  both  trials,  and  also  of  the 
rule  which  was  made  absolute. 

A,  L,  Smith  this  term  obtained  a  rule  to  reriev 
this  taxation  on  the  ground  that  the  plaintiff  wsi 
not  entitled  to  the  costs  of  either  the  first  trial  or 
the  rule.  By  rule  54,  H.  T.  1853,  "  If  a  new  triil 
be  granted  without  any  mention  of  costs  in  themle^ 
the  costs  of  the  first  trial  shall  not  be  allowed  to  the 
successful  party,  though  he  succeed  on  the  second." 
This  new  trial  was  not  granted  on  the  ground  of  the 
verdict  being  against  evidence,  therefore  the 
subsequent  statute,  the  Common  I^aw  Prooe- 
dure  Act  1854,  does  not  affect  the  cosU;  by 
the  44th  section,  "  When  a  new  trial  is  grauled, 
00  the  ground  that  the  verdict  was  against  evidence, 
the  cost  of  the  first  trial  shall  abide  the  event,  an- 
iens the  court  shall  otherwise  order  :**  (see  Aroh. 
Q.  B.  Prac,  12th  edit.  p.  1542.) 

James,  Q.C.  and  F.  Turner  showed  cause  for  the 
plaintiff. 

Smith  appeared  in  support  of  his  ru!e,  but  was 
not  heard. 

The  Court  held  that  the  case  having  been  sent 
down  for  a  new  trial  because  the  first  verdict  vai 
imperfect,  and  not  because  it  was  against  evidence, 
the  taxation  must  be  reviewed. 

RuUabsobtk. 

Attorney  for  plaintiff,  G.  W.  Brady, 
Attorneys  for  defendant  Shum  and  Grossman, 


Tuesday,  Nov.  22,  1870. 

BBOI8T&ATIOH   APPBiiL. 
MaTHBR  (app.)  V,  OTBBffBBBS  OF  ALLBBDALB(respS.) 

Separate  Ust  of  county  voters  entitled  by  occupatios— 
Description  of  qualification — Power  to  amend— 
6  VicL  e,  18,  ss,  40  and  101—31  ^31  Vici,c^ 
<.  19. 

The  printed  listsqf  voters  in  apwrisk  fisr  the  comtyem- 
suted  of  five  sheets  ;  the  persons  emitkd  in  respea  of 
property  and  thom  in  respect  of  oocmpatiun  wen 
arranged  in  separate  lists,  each  in  aiphoMed 
ordtTy  and  between  the  two  wcu  the  proper  headkigt 
*^  voters  as  occupiers  of  rateable  wvaie  of  12/.  or 
upwards  ;'*  but  the  desariptiws  at  the  tup  0/  aU  the 
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ikeeis,  which  contained  about  equaUy  Ae  names  of 
ptnone  quai^fied  in  either  way,  was  the  tame — viz,, 
'*  The  Ust  ofpenona  entitled  to  vote  in  the  dection  of 
knighteo/ the  shire.*' . . .  ^  in  respect  oj  property  situate 
in  the  pariah.**  The  revising  barrister  tacpunged  the 
names  of  ail  parsons  quaUfied  by  occupation  whose 
names  appeared  wnder  this  description : 

Beldf  that  the  barrister  was  wrong,  because,  per  curiam, 
he  might  have  amended,  and  per  WilUs,  J,,  there  was 
no  inaccuracy. 

At  a  court  held  by  one  of  the  barristen  appointed 
to  rente  the  list  of  voters  for  the  county  of  North- 
oaberlaad,  the  name  of  John  Clemitson  aj^teared 
upon  sheet  four  of  the  lists  annexed  to  the  ciise,  which 
were  facsimiles  of  the  lists  actually  published,  and 
which  were  to  fonn  part  of  the  case.  No  objection 
was  made  to  the  said  John  Clemitson's  right  to  vote. 
The  said  John  Clemitson  was  entitled  to  be  placed 
by  the  overseers  upon  the  list  of  persons  quidifled 
to  vote  by  reason  of  the  occupation  of  lands  or 
tenements  of  the  rateable  value  of  12/.  or  upwards 
per  annum. 

The  revising  barrister  found  as  a  fact  that  John 
Clemitson  was  not  upon  the  register  of  the  previous 
year,  nor  entitled  to  vote  otherwise  than  as  an  occu- 
pier of  lands  or  tenements  of  the  rateable  value  of 
12^  or  upwards  per  annum. 

The  said  John  Clemitson  was  so  placed  upon  the 
written  list  of  \2L  occupiers  sent  by  the  overseers  to 
the  printer.  The  beading  upon  sheet  4  was  in- 
terpolated by  the  printer  without  instructions,  and 
the  said  sheet  was  published  by  mistake  by  the 
overseers  with  the  heading  thereunto  attached  and 
plaiuly  visible.  The  sheets  were  fixed  in  the  places 
of  publication,  one  upon  the  other.  No  1  being 
outermost,  and  the  others  following  in  the  order  of 
number,  and  they  were  attached  together  by  the  left 
upper  corner,  so  that  to  a  person  turning  over  the 
upper  to  look  at  the  lower  sheets  no  portion  of  the 
heading  would  be  covered. 

There  was  no  evidence  to  show  whether  any 
porion  had  in  fact  been  deceived  by  the  publication 
of  the  name  of  the  said  John  Clemitson  upon  the 
said  lists  in  manner  and  form  as  aforesaid. 

The  names  of  180  other  persons,whose  names  were 
annexed,  were  put  by  the  overseers  upon  the  same 
lists,  and  under  the  same  circumstances. 

It  was  argued  for  the  appellant,  first,  that  the 
list  upon  which  the  said  John  Clemitson's  name 
itood  was  primd  fade  a  good  list  of  persons  entitled 
to  vote  according  to  the  terms  of  the  heading,  that 
no  objection  having  been  taken,  the  barrister  had 
no  power  to  expunge  the  name.    Secondly,  that  the 
publication  of  the  name  of  John  Clemitson  upon  a 
list  so  headed  and  affixed  as  aforesaid,  was  a  good 
and  sufficient  publication  of  the  name  of  John 
Clemitson  aforesaid  as  upon  the  September  list  of 
voters,  entitled  by  reason  of  the  occupation  of  lands 
or  tenements  of  the  rateable  value  of  12/.  or  upwards 
per  annum,  and  that  the  heading  so  interpolated  as 
aforesaid  was  a  "  mistake,*'  within  the  meaning  of 
6  Vict  c.  18,  s.  40,  which  the  barrister  had  power  to 
smend,  and  ought  to  have  amended,  by  striking  it 
out  as  surplusage.    Thirdly,  that  the  heading  so 
interpolated  as  aforesaid,  was  "  a  misnomer  of  a 
thing  so  denominated  as  to  be  commonly  under- 
stood" within  the  meaning  of  6  Vict,  c  18,  s.  101. 
The  barrister  decided  first,  that  the  putting  of  John 
Clemitson's  name  upon  a  list  so  headed  as  aforesaid 
was  a  **  mistake"  within  the  meaning  of  6  Vict.  c.  18, 
s.  40,  which  he  had  power  to  correct,  although  no 
objection  had  been  made  to  the  said  name.    Se- 
condly, that  the  publication  under  such  heading  as 
aforesaid  was  not  a  good  and  sufflcienr  publication 
of  the  said  name  as  of  such  September  list  of  12/. 
occupiers  as   aforesaid,  but    was  positively  mis- 
leading,  and  that  he  had  no  power  to  reject  the 


said  heading  as  surplusage.  Thirdly,  that  the, 
heading  so  interpolated  as  aforesaid  was  not  "a 
misnomer  of  a  thing  so  denominated  as  to  be  com- 
monly understood  "  within  the  meaning  of  6  Vict, 
c.  18,  s.  101. 

The  barrister,  therefore,  expunged  the  names  of 
the  said  John  Clemitson,  and  of  tiie  said  180  other 
persons  from  the  said  list.  Due  notice  of  appeal 
from  his  decision  was  given,  and  he  ordered  the 
appeals  in  all  the  before-mentioned  cases  to  be  con- 
solidated. 

If  the  court  should  be  of  opinion  that  this  de- 
cision was  wrong,  the  register  was  to  be  amended 
by  inserting  the  names  of  John  Clemitson  and  the 
said  180  other  persons  in  the  said  list.  And  Edward 
Mather  was  named  to  be  appellant  in  such  con- 
solidated appeal,  and  the  overseers  of  the  said 
parish  of  Allendale  to  be  the  respondents  in  the  same. 

The  lists  annexed  to  the  case  consisted  of  five 
sheets,  at  the  head  of  each  of  which  was  printed, 
"  The  list  of  persons  entitled  to  vote  in  the  election 
of  knights  of  the  shire  for  the  southern  division  of 
the  county  of  Northumberland,  in  respect  of  pro- 
perty situate  in  the  parish  of  Allendale.*'  And 
below  this  on  each  sheet  were  the  following 
headings : 


Overseers' 
Olueotioiis. 


Christian 

name  and 

samame  of 

eaokToterat 

full  length. 


Flaoeof 
Abode. 


Nature  of 
QaaUfl 
cation. 


Street,  lane,  or 
other  nke  place 
in  the  township 
where  the  j^so- 
perty  is  situate, 
or  name  of  the 
property  or  nasfte 
of  tae  tegsaat. 


The  first  two  sheets  and  about  half  the  third 
were  properly  filled  with  the  names,  alphabetically 
arranged,  and  the  descriptions  under  these  head- 
ings of  persons  entitled  to  vote  in  the  election  of 
knights  of  the  shire  in  respect  of  property  situate  in 
the  parish  of  Allendale. 

About  the  middle  of  the  third  sheet,  at  the 
end  of  this,  alphabetical  list,  a  line  was  drawn 
across  the  sheet,  and  under  it  the  following  was 
printed: 

No.  4. 

Voters  as  oooupiars  of  rateable  Tsloe  of  18L  or  apwaida 

(per  overseer's  return). 

Then  fallowed  the  names  alphabetically  arranged, 
and  the  descriptions  under  the  above  headings 
(which,  however,  were  not  repeated)  of  persons 
entiUed  to  vote  in  respect  of  property  occupied  in 
the  parish  of  Allendale,  as  far  as  the  name  of 
Joseph  Chester.  The  fourth  sheet  commenced,  under 
the  same  description  of  the  list  and  headings  as  were 
at  the  top  of  the  preceding  three  sheets,  with  the  name 
of  John  Clemitson,  the  claimant.  That  sheet  and 
the  fifth  were  filled  with  the  names  and  descriptions 
of  the  180  other  persons  whose  names  were  in  the 
schedule  to  the  case,  and  whose  votes  were  depen- 
dent upon  the  decision  concerning  the  claimant 
John  Clemitson.  The  names  of  the  overseers 
appeared  only  once  in  the  five  sheets,  viz.,  at  the 
bottom  of  the  last. 

^UdaiU  argued  for  the  appellant. — First,  under  the 
provisions  of  the  statutes  which  qualify  these  i>er- 
sons  to  boon  the  register,  there  is  no  necessity  what- 
ever for  any  heading  at  all  to  the  lists.  By  80  &  81 
Vict.  c.  102  (the  Representation  of  the  People  Act 
1867),  sect.  6,  sub-sect.  2,  one  of  the  conditions  for 
the  occupation  franchise  for  voters  in  counties  is 
that  the  voter  **  is  on  the  last  day  of  July  in  any 
year,  and  has  during  the  twelve  months  imme- 
diately preceding  been,  the  occupier,  as  owner  or 
teiuuit  of  lands  or  tenements  witbdn  the  county,  ol 
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the  rateable  value  of  12L  or  upwards."    By  sect.  30 
of  the  same  Act,  sub-sect.  1,  *^The  overseers  of 
every  parish  or  township  shall  make  out,  or  cause  to 
be  made  out,  a  list  of  all  persons  on  whom  a  right 
to  vote  for  a  county  in  respect  of  the  occupation  of 
premises  is  conferred  by  this  Act,  in  the  same 
manner  and   subject  to  the  same  regulations,  at 
nearly  as  circumstances  admit,  in  and  subject  to 
which  the  overseers  of  parishes  and  townships  in 
boroughs  are  required  by  the  Registration  Acts  to 
make  out,  or  cause  to  be  made  out,  a  list  of  all 
persons  entitled  to  vote  for  a  member  or  members 
for  a  borough  in  respect  of  the  occupation  of  pre- 
mises of  a  dear  yearly  value  of  not  less  than  10^" 
This  was  amended  by  sect.  19  of  81  &  32  Vict. 
c.  58  (The  Registration  Act  1868;,  "In  the  lists 
and  register  of  voters  for  a  county  the  names  of  the 
persons  in  any  parish  or  township  on  whom  a  right 
to  vote  for  a  county  in  respect  of  the  occupation  of 
premises  in  such  parish  or  township  is  conferred  by 
the  Representation  of  the  People  Act  1867,*^  shall 
appear  in  a  separate  list  after  the  list  of  voters  in 
such  parish  or  township  otherwise  qualified,  and 
such  separate  list  shall  be  deemed  to  be  part  of  the 
lists  of  county  voters  of  such  parish  or  township, 
and  shall  be  annually  made  anew  by  the  overseers 
of    such   parish    or   township,    subject    to    this 
proviso,    that  the   revising    barrister    shall   erase 
from   the    separate    list    of    such   occupiers    at 
aforesaid    all   persons  who   appear  to  him  from 
the  accompanying  lists  to  be  entitled  to  vote  in 
the  same  polling  district  in  respect  of  some  other 
qualification  to  which  no  objection  is  made,  except 
in  cases  where  any  person  whose  name  is  aliout  to 
be  erased  object  to  the  erasure,  in  which  case  such 
person  shall  be  deemed  to  have  given  due  notice  of 
his  claim  to  have  his  name  inserted  in  the  list  of 
occupiers,  and    shall  be  dealt  with  accordingly." 
Sect.  10  of  6  Vict.  c.  18  (the  Registration  Act  1843) 
provides  for  the  lists  of  voters  in  boroughs,  and  the 
form  of  the  list  is  given   in    schedule  B,  No.  3. 
[Bkett,  J. — ^Accordiug  to  that  form  the  description 
of  the  list  should  have  been  in  respect  of  "  property 
occupied,"   instead    of  "property  situate,"  in   the 
parish  of  Allendale.l    The  case  of  EUiot  v.  Ouer- 
aeers  of  St,  Mary  Within^  CarlisU,  4  C.  B.  76,  is  an 
authority  for  saying  that  headings  and  directions 
are  under  the  control  of  the  revising  barrister.    In 
that  case  a  notice  of  claim  was  addressed  to  the  over- 
seer described  as  the  overseer  of  a  township  which 
was  properly  only  a  division  of  a  parish ;  the  bar- 
rister held  that  the  notice  was  sufficient  within  the 
lOlst  section  of  the  Registration  Act  1843;  that 
section  provides,  among  othtr  things,  that  "  no  mis- 
nomer  or  inaccurate   description  of   any  person, 
place,    or    thing    named    or    described    in    any 
schedule   to    this    Act   annexed,    or  in   any   list 
or    register    of     voters,    or    in    any    notice    re- 
quired by  this  Act  shall  in  anywise  prevent  or 
abridge  the  operation  of  this  Act  with  respect  to 
such  person,  place,  or  thing ;   provided  that  such 
person,  place,  or  thing  shall  be  so  denominated  in 
such  schedule,  list,  register,  or  notice  as  to  be  com- 
monly understood."    The  court  confirmed  the  bar- 
rister's opinion.    Here  the  description  is  sufficient  to 
be  commonly  understood ;  but  even  if  it  were  an 
error,  it  would  clearly  come  within  the  power  of 
amendment    given    to   the    barrister    by  sect.  40. 
of  the  Act  of  1867.    [Willbs,  J.— The  words  in 
the  description  of   the  list  are   "  persons  entitled 
to    vote:"    can    it    be    that    the    barrister    con- 
sidered   these    persons,    being    merely    claimants 
to  be  entitled,  were  so  wrongly  described  as  to 
their  qualification  as  to  be    beyond  the  amend- 
ing   power  ?]      That    section    enacts    "  that    the 
revising  barrister  shall  correct  any  mistake  which 
shall  be  proved  to  him  to  have  been  made  in  any 
list,  and  shall  expunge  the  name  of  everjr  person 


whose  quali#cation  as  stated  in  any  list  shall  be  in- 
sufficient in  law  to  entitle  such  person  to  vote;" 
"  Provided  always,  that  whether  any  person  shall  be 
objected  to  or  not,  no  evidence  shall  be  given  of  any 
other  qualification  than  that  which  is  described  in 
the  list  of  voters  or  claim,  as  the  caae  may  be,  nor 
shall  the  barrister  be  at  liberty  to  change  dus  de- 
scription of  the  qualification  as  it  appears  in  tiie 
list,  except  for  the  purpose  of  more  clearly  and  accu- 
rately defining  the  same."  [Willbs,  J.---If  we 
were  to  consider  this  a  mistake  which  might  be 
amended,  what  right  is  there  to  appeal  from  a  bar- 
rister's refusal  to  amend  ?J  The  cases  Morgan  t. 
Parry,  25  L.  J.,  C.  P.,  141,  and  Howitt  v.  SusphtMt^ 
5  C.  B.,  N.  &,  39,  are  authorities  for  so  doing.  The 
provisions  as  to  appeal  are  contained  in  sects.  42— & 

No  one  appeared  for  the  respondents. 

BoviLL,  C.  J.— A  separate  list  of  \2L  occvpien 
is  required  to  be  made  under  the  19th  sect,  of 
31  &  32  Vict,  c  58,  and  such  separate  list,  which  is 
to  appear  after  the  list  of  voters  otherwise  qualified, 
is  to  be  deemed  part  of  the  lists  of  county  voters  of 
each  parish  or  township.  The  printed  Usts  in  this 
case  contained  the  names  of  persons  qualified  by 
property  situate  in  the  county,  and  afterwards  the 
names  of  persons  who  were  12^  occupiers  propeilj 
arranged  in  separate  alphabetical  order.  There  ii, 
therefore,  a  separate  list,  as  required  by  the  statute, 
but  at  the  head  of  each  sheet,  after  the  first  fev 
names  which  immediately  follow  the  description  of 
this  separate  list,  there  is  the  same  description  as 
that  which  properly  appeared  over  the  names  of  the 
persons  otherwise  qualified,  viz.,  "The  list  of 
persons  entitled  to  vote  in  the  election  of  knights  of 
the  shire  for  tJie  southern  division  of  the  county  of 
Northumberland  in  respect  of  property  situate  in 
the  parish  of  Allendale."  This  is  a  general  heading 
which  may  apply  to  both  the  qualifications,  and 
may  include  persons  in  the  occupation  of  property 
as  well  as  others  who  claim  a  freehold  in  properQr 
situate  in  the  parish.  At  all  events,  it  dues  not 
contradict  the  real  qualification  of  the  occnpien, 
nor  does  it  make  the  lists  unintelligible.  It  cannot 
be  said  to  be  calculated  to  mislead.  If  there  were 
anything  wrong  in  it,  the  fault  is  proved  to  have 
been  a  mistake  of  the  printer,  and  it  would  clearly, 
therefore,  be  within  the  40th  section  of  the  Act  of 
1843,  and  might  be  amended.  That  section  enacted 
that  *'  the  revising  barrister  shall  correct  any  mis- 
take which  shall  be  proved  to  him  to  have  heen 
made  in  any  list."  It  is  a  duty  imposed  by  the 
Legislature  on  the  revising  barrister.  This  seems 
to  me  to  be  a  mistake  whidi  the  barrister  was  bound 
to  correct  The  case  does  not,  in  my  opinion,  come 
within  the  101st  section  as  a  misnomer  or  inaccurate 
description  of  any  person,  place,  or  thing,  camed  off 
described  in  any  list  or  register  of  voters.  Here 
the  barrister  seems  to  have  considered  the  fault  to 
be  in  the  description  of  the  qualification,  and  beyond 
his  power  to  amend.  The  facts  upon  which  that 
conclusion  was  arrived  at  have  been  submitted  to 
us,  and  I  am  of  opinion  that  the  conclusion  wai 
wrong.  It  seems  to  me  that  in  the  parish  of  Alleo- 
dale,  at  all  events,  these  persons  and  their  quali- 
fications might  be  easily  identified.  I  think,  there- 
fore, the  barnstorms  decision  should  be  reversed,  and 
the  appeal  should  bo  granted. 

Willbs,  J. — I  am  of  the  same  opinion.  It  seems 
to  me  that  the  lists  are  perfectly  intelligible  and 
accurate.  The  objection,  so  far  as  I  understand  it, 
is,  that  the  overseers,  being  required  to  make  a 
separate  list  of  a  certain  species  of  voters  under 
sect.  19  of  the  Act  of  1868,  have  not  placed  in  a 
list  separate  from  those  otherwise  qualified  this 
man  Ciemiuou  and  the  uther«  who  ulaim  with  him ; 
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and  that  in  oonsequenoe  these  persons  ought  to  be 
denied  the  franchise.  The  barrister's  reason  for 
holding  that  these  names  were  not  in  a  separate 
list  was,  that  the  description  at  the  head  of  the 
sheets  which  contained  them  excluded  the  notion  of 
the  species  to  which  they  belonged,  and  that  although 
these  names  followed  others  which  were  separately 
classed  under  the  proper  heading,  yet  the  descrip- 
tion at  the  head  of  the  following  sheets  was  incon- 
sistent with  the  species.  In  order  to  see  whether 
that  be  right  or  wrong,  we  must  look  at  the  differ- 
ence between  the  description  at  the  head  of  the 
sheets,  and  the  proper  description  of  the  species, 
and  we  must  see  whether  the  distinction  be  suffi- 
cient to  establish  the  inconsistency.  These  persons 
are  qualified  by  the  occupation  of  property  situate 
in  the  parish,  and  the  heading  describes  them  as 
qualified  in  repect  of  property  situate  in  the  parish. 
The  heading,  therefore,  represents  the  genus  to 
which  the  species  belongs.  The  barrister  must  have 
held  hia  opinion  either  under  a  complete  mistake  of 
fact,  or  he  must  have  been  guilty  of  solecism  in 
holding  that  genus  does  not  include  species.  In  my 
oiHnion  there  is  here  neither  superfluity  nor  in- 
accuracy, but  it  is  a  perfectly  accurate  and  true 
description.  The  best  way  to  test  a  matter  of  this 
kind  is  to  apply  to  it  the  consideration  of  the  object 
of  the  LegisUture  as  described  by  my  brother 
Keating  in  Birks  v.  AiUwn,  18  C.  B.,  N.  S.,  23, 
^  The  object  of  this  statute,  and  more  especially  of 
this  provision  in  it  was  to  enable  a  man's  neigh- 
bours to  ascertain  by  inquiry  whether  or  not  he  has 
the  qualifications  which  appear  on  the  register."  It 
is  impossible  that  any  of  this  person's  neighbours 
oonid  for  a  moment  doubt  wl\at  was  intended  to  be 
conveyed  by  the  description  of  his  qualification  as 
tenant ;  I  am  not  surprised,  therefore,  that  the  revising 
barrister  found  as  he  did  that  the  nature  and  de- 
scription of  the  qualification  were  sufficiently 
described  for  the  purpose  of  being  identified." 
What  would  a  reasonable  man  do  here  if  he  wanted 
to  find  the  qualification  by  which  these  persons 
claim?  He  would  look  back  to  the  head  of  the 
alphabetical  list  in  which  their  names  appear  rather 
fchan  at  the  top  of  the  sheet ;  just  as  if  anyone  in 
reading  a  book  desired  to  refer  to  the  name  of  it, 
he  would  be  more  likely  to  turn  to  the  title  page 
than  to  the  top  of  the  page  he  was  reading.  I  think 
the  description  as'  it  stands  is  accurate,  but  I  also 
consider  that  if  it  were  inaccurate  it  might  be 
amended.  The  decision  therefore  cannot  be  sus- 
tained. 

Kbatoto,  J.— I  am  of  the  same  opinion.  The 
revising  barrister  finds  that  this  was  a  mistake 
within  the  meaning  of  sect.  40,  and  if  so  I  should 
tlunk  he  ought  to  correct  it.  He  declined  to  amend, 
as  I  understand,  because  the  mistake  was  likely  to 
mislead.  He  held  this  on  the  face  of  the  documents, 
and  therefore  we  have  to  decide  its  construction  as 
matter  of  law.  I  confess  I  agree  with  my  Lord  and 
my  brother  Willes  that  there  is  nothing  here  to 
mislcMsd  a  reasonable  man.  These  are  all  voters  In 
respect  of  property  situate  in  one  parish ;  if  there 
were  anything  in  the  heading  contradictory  to  the 
qualification  there  might  be  something  in  the  bar- 
rister's view;  here,  however,  there  is  not  only 
nothing  contradictory,  but  the  whole  heading  is 
pure  surplusage,  and  1  think  it  sufficiently  appears 
that  this  could  not  mislead.  That  seems  to  me  to 
be  the  question  referred  to  us,  and  I  think  the  names 
should  be  restored  to  the  list. 

Biurrr,  J. — It  seems  to  me  that  there  are  here  two 
questions — ^first,  whether  there  is  any  mistake  at 
all ;  secondly,  if  there  is  one,  whether  it  is  so  grave 
ss  to  vitiate  the  list  and  to  prevent  the  revising 
barrister  from  amending  it.    JPirst,  these  lists  are 


made  out  under  the  provisions  of  sect.  80  of  80  & 
81  Vict.  c.  102,  by  which  overseers  are  required  to 
make  out  a  list  of  all  persons  on  whom  a  right  to 
vote  for  a  county  in  respect  of  the  occupation  of 
premises  was  conferred  by  that  Act,  in  the  same 
manner  and  subject  to  the  same  regulations,  as 
nearly  as  circumstances  admit,  as  the  Registration 
Act  had  previously  provided  in  respect  to  the  occu 
pation  franchise  in  boroughs.  By  sect.  19  (rf  an 
Act  passed  in  the  year  1868,  this  list  of  occu- 
piers is  to  be  separate  from  the  list  of  freeholders 
Under  these  two  statutes  the  proper  way  to  head 
this  separate  list  would  be  in  respect  of  property 
occupied  in  the  parish  ;  instead  of  which  the  printer 
has  interpolated  after  the  names  on  the  first  sheet  a 
heading  applicable  to  the  list  of  persons  otherwise 
qualifi^l  to  vote  for  the  county.  It  seems  to  me,  there- 
fore, that  there  is  an  error  in  the  list,  and  there  is  a 
further  question  for  us  to  consider— viz.,  to  what 
extent  did  the  error  go  ?  Sect.  101  of  the  Begis- 
tration  Act  provides  that  no  inaccurate  description 
of  any  person,  place,  or  thing  named  or  described  in 
any  list  should  prevent  or  abridge  the  operation  of 
the  Act,  provided  the  person,  place,  or  thing  shall 
be  so  denominated  as  to  be  commonly  understood. 
This  is  an  exact  description  of  the  error  here,  and  I 
consider  it  is  one  not  calculated  to  mislead  a  reason- 
able man.  It  may  then  be  said  that  there  was  no 
occasion  for  amendment.  But  I  am  further  of 
opinion  that  the  barrister  would  have  been  fully 
justified  in  amending,  under  sect.  40,  a  mistake  of 
this  kind  if  it  required  amendment.  He  was,  I 
think,  wrong  in  his  decision ;  but  it  has  been  so 
stated  in  the  case  that  we  are  at  liberty  to  review  it. 

Judgment /or  appellant. 

Attorneys  for  appellant,  Pattieon,  Wigg,  and  Co. 


Tuesday,  Nov.  22, 1870. 

SBGISTRJLTIOM  APPEAL. 

Nichols  (app.)  v.  Bulwer  (resp.). 

Deacription  of  county  voter*8  qualificatian-^Rent  charge 
— Pou)er  to  omeiui— 6  Vict,  c  18,  «.  40. 

In  a  Hst  of  persons  claiming  to  vote  in  the  election  of 
knights  of  the  shire,  in  respect  of  property  situate  m 
a  parish  oj  the  county,  the  ncUure  of  a  cuximant's  quaU" 
fication  was  stated  to  he  ^^  freehold  rentcharge  of  16L 
per  annum,  issuing  out  of  freehold  houses.^  Proof 
W(u  furnished  of  a  good  quai^fication  as  freeholder  of 
the  houses  mentioned,  but  the  daimant  had  no  rent- 
charge  issuing  out  of  them: 

Held  (  WiUes,  J.,  dubitaniey,  that  the  revising-barrister 
was  right  in  having  refused  to  amend  the  description 
of  the  gual{fiecUion, 

Appeal  from  a  decision  of  the  revising  burister 
for  South  Essex. 

J.  Bulwer,  the  respondent,  on  the  register  for  the 
time  being  for  the  southern  division  of  Essex,  ob- 
jected to  the  name  of  H.  Nichols,  the  appellant,  being 
retained  on  the  said  list. 

The  name  of  H.  Nichols  appeared  on  the  list 
of  persons  claiming  to  vote  in  the  election  of  knights 
of  the  shire  for  South  Essex,  in  respect  of  property 
situate  in  Uie  parish  of  West  Ham.  In  the  thiid 
column  of  the  Ust  the  nature  of  his  qualification 
was  stated  as  freehold  rentcharge  of  16^  per 
annum,  issuing  out  of  freehold  houses.  In  the 
fourth  column  were  the  words,  **  1, 2, 3,  and  4,  Tower 
Hamlets-road."  The  entry  corresponded  with  the 
claim  whidi  had  been  sent  in  to  the  overseers  on 
behalf  of  the  said  H.  Nichols,  the  claimant. 

It  having  been  proved  on  the  part  of  the  ob-^ 
jeotor  that  he  had  duly  given  the  notices  required  * 
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by  the  Acts  of  Parliuneiit,  I  called  on  the  claimant 
to  prove  that  he  was  entitled  on  the  last  day  of  July 
last  past,  to  hare  his  name  inserted  in  the  list  of 
voters  in  respect  of  the  qualiflcation  described  on 
the  list 

The  claimant  produced  and  proved  a  deed  of 
conveyance  to  himself  in  fee-simple  of  a  plot  of  land, 
with  four  houses  erected  thereon,  in  the  parish  of 
West  Ham ;  and  stated  that  he  had  since  the  convey- 
ance to  him,  and  more  than  six  months  before  the 
last  day  of  July,  let  the  land  on  lease  for  a  long 
term  of  years  at  a  yeariy  rent  of  16/.  The  four 
houses  built  on  the  land  were  proved  to  be  now 
known  by  the  description  appearing  in  the  fourth 
column  of  the  list  The  lease  is  to  be  talcen  to  be 
an  ordinary  building  lease,  with  a  reservation  of 
rent  in  the  usual  manner,  and  with  the  usual  cove- 
nants, and  no  others.  The  claimant  had  not  parted 
with  his  reversion  expectant  on  the  determination 
of  the  said  term,  nor  had  he  dealt  with  his  freehold 
estate  in  the  land  otherwise  than  by  granting  the 
laid  lease. 

The  claim  had  been  sent  in  with  the  authority 
of  the  claimant,  but  it  had  not  been  signed  or  seen 
by  htm,  and  he  did  not  know  the  description  that 
faiad  been  given  of  his  quidiflcation  until  he  saw  the 
claim  in  court.  I  had  no  evidence  before  me  as  to 
whether  the  person  who  made  out  the  claim  on 
behalf  of  the  claimant  knew  what  his  qualification 
really  was,  and  described  it  as  a  rentcharge  by  mis- 
take, or  whether  he  had  been  misinformed  as  to 
what  the  qualification  was.  I  held,  upon  the 
authority  of  Ihvies  v.  Hcpkim,  S  C.  B.,  N.  S.,  376, 
that,  as  the  claim  had  been  published  by  the  over- 
seers, it  was  immaterial  that  it  had  not  been  signed, 
and  this  point  was  conceded  by  the  objector. 

It  was,  however,  contended  on  the  part  of  the 
objector  that  the  claim  should  have  been  for  **  free- 
hold houses,"  and  that  it  did  not  appear  that  the 
claimant  had  a  rentcharge  as  described  in  the  list, 
the  rent  reserved  in  the  lease  being  rent  service. 

On  the  part  of  the  claimant  it  was  admitted 
that  he  had  not  a  rentcharge  strictly  so  called,  but 
it  was  contended  that  the  description  in  the  list 
sufficiently  described  the  qualiflcation  proved,  and 
the  omission  of  any  owner's  name  in  the  fourth 
column  was  relied  on  to  show  that  the  claim  was 
not  a  daim  in  respect  of  a  rentcharge  strictly  so 
called.  Further,  it  was  contended  that  the  descrip- 
tion might  be  amended,  and  I  was  asked  to  amend 
by  striking  out  all  the  words  in  the  third  column 
except "  freehold  houses.** 

I  was  of  opinion  that,  upon  the  evidence,  it 
had  not  been  proved  that  the  claimant  had  a  rent- 
charge.  I  was  satisfied  that  he  had,  subject  to  the 
requirements  of  the  statutes  as  to  registration,  a 
good  qualiflcation  to  vote  in  respect  of  his  freehold 
estate  in  the  lands  and  houses.  I  considered,  how- 
ever, that  I  could  not  retain  his  name  unless  that 
quaUflcation  was  the  qualification  described  in  the 
list.  I  thought  that,  as  the  description  in  the  third 
column  of  the  list  was  a  particular  description,  in 
legal  language,  of  a  specific  freehold  interest  in  the 
land  in  question,  such  as  would,  if  he  had  possessed 
it,  have  given  him  a  vote,  I  was  bound,  as  a  matter 
of  law,  to  construe  the  description  as  a  description 
of  that  freehold  interest,  and  of  no  other,  i  did 
not  consider  that  this  construction,  which  I  felt 
bound  to  place  in  the  third  column,  was  affected  bv 
the  ominion  of  the  owner's  name  in  the  fourth 
column. 

I  also  came  to  the  conclusion,  as  a  matter  of 
fact,  that  any  ordinary  person,  not  a  lawyer,  on 
sending  the  description  given,  would  not  suppose 
the  claimant  to  be  the  freeholder,  or,  as  he  would 
say  the  owner  of  the  houses,  but  would  suppose 
him  to  be  possessed  of  a  charge  on  houses  belonging 
to  someone  else ;  and  theief ore,  if  this  is  a  qoas;; 


tion  on  which  the  court  think  I  ought  to  state  my 
finding  as  one  of  fact,  I  find  that  the  description 
in  the  list  would  not  be  commonly  understood  to 
mean  that  the  claimant  had  that  freehold  interest 
in  the  houses  which  he  really  had.     For  this  reason 

1  thought  that  the  description  given  in  the  thiid 
column  of^the  list  could  not  be  considered  to  be,  within 
the  meaning  of  the  101st  section  of  6  VicL  c.  IS,  an 
inaccurate  description  in  the  sense  either  of  adumiy, 
or  of  a  popular  description  of  the  nature  of  tiie 
justification  which  the  claimant  really  had.  I  also 
thought  that,  in  consequence  of  the  particularity 
of  the  description  actually  given  of  the  nature  d 
the  claimant's  qualification,  I  had  not  any  power  of 
amendment,  and  that  if  I  were  to  make  the  amend- 
ment asked,  I  should  be  altering  the  description  d 
the  qualification  otherwise  than  for  the  purpose  of 
more  dearly  and  accurately  defining  the  same.  I 
was  guided  in  arriving  at  this  condusion  that 
^  freehold  houses  "  and  **•  freehold  rentcharfe," 
described  qualifications  of  a  different  nature  within 
the  meaning  of  the  Registration  Acts,  to  some  ei- 
tent  by  the  note  given  to  form  No.  2,  sched.  H.  to 

2  Will.  4,  c.  45,  which  directs  claimants  to  describe 
the  nature  of  l^eir  qualification  either  as  freehold 
houses  or  as  freehold  rentcharge^  as  the  case  might 
be. 

No  other  amendment  was  asked  for  besides  that 
above  mentioned.  Each  party  stated  his  intention 
of  appealing  against  my  decision  if  adverse  to  him, 
in  order,  if  possible,  to  obtain  a  dedsion  of  the 
Court  of  Common  Fleas  upon  the  true  legal  cos- 
struction  of  the  proviso  in  6  Vict,  c  18,  s.  40,  re- 
stricting a  revising  barrister  from  changing  the 
description  of  the  qualification,  except  for  the  pQ^ 
pose  of  more  dearlv  and  accurately  defining  the 
same,  a  point  upon  which  much  difference  of  opmaa 
was  stated  to  prevail. 

I  decided,  for  the  reasons  stated  above,  to 
make  no  amendment,  but  to  expunge  the  nsne, 
and  I  did  so  accordingly. 

The  questions  for  the  opinion  of  the  court  are, 
first,  Whether  the  qualification  proved  was  Uie 
qualification  described  in  the  list?  secondly.  Whether 
the  amendment  asked  for,  or  any  and  what  ameod- 
ment,  could  have  been  made  ? 

If  the  court  should  think  that  the  name  of  the 
appellant  ought  to  have  been  retained,  dtiier  with 
the  description  of  the  nature  of  his  qualification  ss 
given  in  the  list,  or  with  any  amended  description, 
then  the  name  of  the  ai^llant  is  to  be  inserted  hi 
the  list,  with  such  description  of  the  qualiflcatioB 
as  the  court  directs. 

E.  Clark  argued  for  the  appellant  that  the  amend- 
ment asked  for  was  within  the  power  given  to  a 
revising  barrister  by  the  40th  section  of  the  Regis- 
tration Act  1848. 

H.  Shiddf  for  the  respondent,  contended  that  tiui 
was  a  misdescriptdon  of  a  qualification  within  the 
express  words  of  the  proviso  to  that  section. 

Chrk  in  reply. 

The  fdlowing  cases  were  referred  to  and  dis- 
cussed: 

Mather  v.  Overweers  o/AUendaU  (praoeding  esse) ; 
BaHleUv.  Gibbs,  I  Lutw.  73; 
Onions  v.  BowdleTf  5  C.  B.  65 ; 
Bia-ks  V.  Allison,  K.  &  G.  507 ; 
Hitchins  v.  Broum,  2  C.  B.  25 ; 
Howitt  V.  Stephens,  5  C.  B.,  N.  S.,  30 ; 
Dodds  V.  Thompson,  L.  Bep.  1  C.  P.  138 ; 
Daniel  v.  Ca^mphir,  1  Lutw.  264 

BoTiLL,  C.J.— It  seems  to  me  that  the  objsct 
of  the  Acts  of  Parliament  is  that  a  person  clamung 
the  fnuiohise  should  desocibe  the  natve  of  hii 
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qsaliflcation    in    such    terms   that   the   reviaing 
buTUter    mty  determiae   the    sufficiency   of    his 
alleged  qualification,  and  that  he  may  identify  the 
qualification  upon  which  the  claim  is  made.    The 
ioth  section  of  the  Registration  Act  1848,  enables 
the  barrister  to  hear  evidence  which  may  go  to 
establish  a  mistake  in  a  list,  and  to  amend  it  accord- 
ingly, but  there  is  an  express  proyiso  at  the  end 
of  it,  that  no  evidence  shall  be  given  of  any  other 
qualification   than  that  which  is  described  in  the 
list  of  voters  or  claim,  as  the  case  may  be,  nor  shall 
the  barrister  be  at  liberty  to  change  the  description 
of  the  qualification  as  it  appears  in  the  list,  except 
for  the  purpose  of  more  clearly  and  accurately  de- 
fining the  same.    The  qualification  here,  as  stated 
on  the  list,  is  "freehold  rentcharge  of    ]6L  per 
annum,  accruing  out  of  freehold  houses."    There  is 
no  ambiguity  nor  uncertainty  in  these  terms.    The 
claimant  has  described  a  qualification  good  on  the 
face  of  the  list,  and  clearly  sufficient  if  it  could  be 
established.    Is  there  then  any  difiference  between 
the  freehold  rentcharge  of  the  description,  and  the 
freehold  land  which  is  the  real  nature  of  the  quali- 
fication?   Formerly  a  freehold  rentcharge  was  a 
term  familiar  to  everyone  concerned  in  registra- 
tion matters.     Under  the  statute  8  Qeo.  8,  c  24, 
a  rentcharge  had  to  be  registered,  and  it  then 
constituted  a  different  and  neculiar  qualification. 
The  72nd  section  of   the   J^egistration  Act  1848 
deids  with  that  Act,  and  repeals  its  provisions, 
but  under   ihe  4th    section  it  is   to  be  treated 
like  any  other  qualification ;  and  in  form  No.  8  of 
schedule  A.  to  the  Act  it  is  expressly  provided  that 
if  the  qualification  consists  of  a  rentcharge,  then  the 
names  of  the  owners  of  the  property  out  of  which 
such  rent  is  issuing,  or  some  of  them,  and  the  situa- 
tion of  the  property  are  to  be  stated.    It  seems  to 
me,  therefore,  considering  that  a  freehold  rentcharge 
was  a  peculiar  description  of.  franchise  recognised 
by  the  early  statutes,  and  mentioned  in  the  schedule 
to  the  Registration  Act,  and  that  the  right  to  a  rent- 
charge  was  as  well  known  to  the  law  as  other  free- 
holds, and  that  the  Legislature  contemplates  that  a 
rentcharge    should  be  a   different  description  of 
qualification  from  the  ownership  of  the  freehold, 
and  a  difference  was  intended  to  be  made  between 
the  two.  The  only  ground  for  saying  that  a  freehold 
rentcharge  stands  on  the  same  footing  as  other  free- 
holds is  that  both  franchises  were  created  by  the 
same  statute— 8  Hen.  6,  c.  7.  This  might  equally  be 
said  of  qualifications  derived  from  various  parcels 
€f  land.    Here  a  good  qualification  was  described, 
and  the  objection  really  is  that  the  proof  did  not 
support  it.    The  evidence  showed  the  existence  not 
of  a  rentcharge  but  of  a  tiUe  to  the  land.  Not  only, 
as  it  aeems  to  me,  was  the  barrister  not  at  liberty  to 
amend,  but  in  such  a  case  as  this  he  is  by  the  40th 
section  expressly  prohibited  from  doing  so.    The 
amendment  proposed  would  not  have  more  clearly 
and  accurately   defined    the   qualification   as   it 
appeared,  but  it  would  have  changed  the  description 
of  the  qualification  altogether.  Under  these  circum- 
stances I  think  the  revising  barrister  was  right,  and 
(he  appeal  ought  to  be  dismissed. 

W1LLB8,  J. — ^I  should  have  come  to  an  opposite 
ooDdusion  except  for  the  respect  I  entertain  for  the 
opinions  of  my  Lord  and  the  other  members  of  the 
ooort.  If  the  description  had  been  *' freehold 
rent,**  it  would  have  been  sufficient,  if  not  accurate. 
It  would  not  have  been  in  the  words  used  by  the 
statutes,  but  the  substance  would  have  been  that 
{  the  rent  was  the  qualification.  The  inaccuracy, 
j  therrfore^  here  seems  to  be  of  the  most  slight  de^ 
I  scription,  and  I  think  there  might  have  been  an 
amendment.  I  will  not,  however,  enlarge  on  the 
natter,  but  will  only  say  that  I  am  not  satisfied 
that  Mr.  Clark  is  not  right. 


KsATiMo,  J. — ^It  appears  to  me  that  the  revising 
barrister  was  right,  but  I  come  to  that  conclusion 
with  some  hesitation.    There  is  no  ambiguity  in  the 
description  of  quaUflcation,  and  the  proof  by  which 
the  description  was  attempted  to  be  supported  went 
to  show  that  the  claimant  was  the  freeholder  of  the 
land.    It   seems    to   me  that  those  qualifications 
are     distinct,     and     as     my     Lord     says,'     the 
Legislature   so   intended    that   they    should   be. 
What    the    Legislature    attaches    importance   to 
is,  that  third  persons  should  be  enabled  to  know  by 
the  lists  what  qualification  each  voter  claims.    The 
barrister  here  finds,  and  I  agree  with  him,  that 
these  words  do  not  describe  what  the  claimant  meant . 
If  the  word  ^  charge"  were  struck  out,  it  would  not 
be  exactly  right,  Imt  it  might  be  considered  a  suffi- 
cient description.    I  quite   agree  with  what  my 
brother  Byles  is  reported  to  have  said  in  Jmu  v. 
JoMt,  L.  Bep.4  C.  P.  425:  **I  think  we  should  be 
doing  what  would  be  dangerous  if  we  were  to  require 
illiterate  persons  to  insert  in  their  notices  a  strictly 
legal   description   of   their   qualifications.**     And 
although  we  ought  not  to  be  astute  to  defeat  voters, 
yet  I  think  to  allow  this  description  to  pass  would 
be  going  too  far ;  it  has  not,  in  my  opinion,  suffioieiit 
certainty  with  regard  to  the  real  qualification  to 
enable  objectors  to  raise  a  justifiable  opposition.    I 
think  the  appeal  should  be  dismissed. 


BaxiT,  J. — ^It  seems  to  me  that  the  qualifications 
by  rentdiarge  and  by  freehold  are  different  as  a 
matter  of  fact.  A  rentcharge  has  been  well  known 
in  election  business  and  in  the  law.  In  the  Regis 
tration  Act  1848,  sect.  72  repeals  the  Act  8  Geo.  8, 
c  24,  which  required  registration  of  a  rentcharge, 
and  by  the  same  Act  in  the  schedule  such  qualifica- 
tion is  expressly  provided  for.  The  next  point  seems 
to  me  to  be  that  this  is  a  good  description  of  a 
qualification  by  rentcharge,  but  not  by  freehold  pro- 
perty, thca«fore  the  matter  cannot  come  within  sect. 
101.  It  seems  to  me  to  be  a  misdescription,  and  not 
an  insufficient  description,  and  therefore  the  bar- 
rister had  no  power  to  amend  under  sect  40. 

Appeal  dunussed  without  costs* 

AttomoyB  for  i^ipellant,  Hcnghton  and  Wragg. 


C0X7BT  OF  atTXEirS  BBKOR. 
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Land  devotsd  to  ecdesiastical  use^^Prindpk  on  which 
competuation  is  to  bs  assessed^-'Lands  Clausss  Com" 
soHdatioH  Act  1845. 

Where  compensation  to  the  rector  of  a  wsrish  in  the 
etfy  0/  London  is  to  he  assessed  unaer  the  Lands 
Ciauses  ConsMUUion  Ad  ISAb^for  lands  devoted  to 
ecclesiastical  purposes,  such  as  <iurehgards,  which  are 
authorised  by  Act  of  Parliament  to  he  taken  by  the 
Metropolitan  Board  of  Works  for  the  purpose  of 
making  a  new  sfree^  tke  wibu  of  the  lands  is  to  be 
estimated  as  they  were  before,  and  not  as  fftejr  have 
become  since,  the  passing  of  the  Act,  divesting  them 
of  their  eeclesieutical  character,  and  making  thasi 
appUcabh  to  secular  purposes. 

Per  Bannen,  J, — In  the  case  of  such  lands,  the  princinle 
of  compensation  ought  to  be  the  same ;  whwtsr  tkty 
are  taken  by  such  a  body  as  the  Board  of  Works,  or 
by  a  railway  company,  or  other  body  having  private 
gain  for  its  object, 

Hilooat  V.  The  Archbishops  of  Canterbury  and  York, 
10  C.  B.  827,  amumtedmanddistingmsksd. 
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This  was  an  action  brought  to  recover  the  amount 
of  an  award  ^)ade  by  a  sole  arbitrator  appointed 
under  the  provisions  of  the  Lands  Clauses  Consoli- 
dation Act  1845,  and  by  consent  of  the  parties  and 
the  order  of  Hannen,  J.  the  facts  were  stated  with- 
out pleadings  for  the  opinion  of  the  court,  in  the 
following 

Special  Casb. 

The  plaintiff,  Dr.  Stebbing,  hereinafter  called  the 
rector,  has  been  for  many  years  and  still  is  the 
rector  of  the  three  several  parishes  of  St.  Nicholas 
Olave,  St.  Nicholas  Cole  Abbey,  and  St.  Mary 
Mounthaw,  all  in  the  City  of  London. 

The  defendants  are  the  Metropolitan  Board  of 
Works,  hereinafter  called  the  board,  and  were  in- 
corporated by  the  Act  18  &  19  Vict.  c.  120. 

By  the  Metropolis  Improvement  Act  1868  (26  &  27 
Vict.  c.  45),  which  is  to  be  taken  as  part  of  this 
case,  and  with  which  the  Land  Clauses  Consolida- 
tion Act  1846  is  incorporated,  the  board  was  autho- 
rised to  make  a  new  street  from  Blackfriars  to  the 
Mansion  House,  in  the  city  of  London,  and  for  that 
purpose  was  empowered  to  enter  upon  and  t«ke  and 
use  certain  lands  defined  in  the  deposited  plans 
and  book  of  reference  thereto,  mentioned  in  the  said 
Act. 

In  each  of  the  three  several  parishes  of  which 
Dr.  Stebbing  is  rector  is  an  ancient  burial  or  grave- 
yard. For  many  years,  and  until  the  burial  of  the 
dead  within  the  metropolis  was  prohibited  by  the 
Act  forbidding  intramural  interments  in  1862,  these 
graveyards  had  been  used  as  the  graveyards  and 
burial  grounds  of  the  parishes  in  which  they  were 
respectively  situate,  and  numerous  interments  had 
taken  place  therein. 

Each  of  the  aforesaid  three  graveyards  fell  within 
the  limits  of  deviation  of  the  new  street  authorised 
by  the  Act  of  1868,  and  the  same,  as  taken  by  the 
board  in  manner  hereinafter  mentioned,  were  in- 
cluded in  and  defined  by  the  said  deposited  plans. 

The  board  requiring  to  take  the  graveyards  of  the 
parish  of  St.  Mary  Mounthaw,  and  a  portion  of  the 
graveyards  of  St.  Nicholas  Olave  and  St.  Nicholas 
Cole  Abbey,  for  the  purposes  of  the  new  street,  gave 
to  the  rector  notice  thereof,  according  to  the  provi- 
sions of  the  Lands  Clauses  Consolidation  Act  in 
that  behalf,  and  that  they  were  willing  to  treat  and 
agree  as  to  the  purchase-money  and  compensation 
to  be  paid  by  them  for  such  lands. 

No  agreement  having  been  come  to,  the  board  put 
into  execution  the  powers  contained  in  the  Lands 
Clauses  Consolidation  Act  1845,  and  entered  upon 
and  took  possession  of  the  said  graveyards  or  burial 
grounds  so  required  by  them,  first  paying  into  the 
Bank  of  England  the  amount  of  the  purchase  money 
and  compensation  for  such  lands  as  determined  by  a 
Taluer  appointed  under  the  provisions  of  sect.  85  of 
that  Act,  and  otherwise  complying  with  the  statute. 

The  lands  included  in  the  notices  and  possession 
which  the  board  took  in  manner  aforesaid  were  all 
lands  which  were  part  of,  and  had  been  consecrated 
to,  and  were  held  for  the  purposes  of  the  parish 
graveyards  or  burial-grounds  of  the  aforesaid  three 
parishes,  and  contain^  numerous  graves  and  coflSns, 
together  with  the  remains  of  many  deceased  per- 
sons who  had  been  formerly  buried  in  the  said 
churchyards. 

Upon  obtaining  possession  of  the  aforesaid  grave 
yards,  the  board  proceeded  to  fence  them  off  from 
the  residue  of  such  graveyards,  and  then  applied  to 
the  Bishop  of  London,  within  whose  diocese  the 
fame  parishes  are  situate,  for  his  faculty  to  disturb 
and  remove  the  graves  and  human  remains  from  the 
lands  taken  by  the  board. 

The  bishop  on  the  10th  Feb.  1868  granted  his 
faculty,  subject  to  the  observance  of  certain  con- 
ditions therein  appearing.  A  copv  of  the  faculty 
was  contained  in  an  appendix  to  the  case. 


The  board  has  complied  with  the  terms  imposed 
by  the  faculty,  and  having  accordingly  removed  and 
reinterred  all  the  human  remains,  they  have  filled 
up  the  soil  and  have  laid  the  greater  parts  of  the 
lands  so  taken  by  them  from  the  graveyards  into  the 
site  of  the  new  street.  The  residue  of  the  lands  lo 
taken  are  in  the  possession  of  the  board,  forming 
part  of  the  frontage  of  the  new  street,  and  are  avail- 
able and  intended  to  be  used  for  building  sites. 

In  the  case  of  St.  Nicholas  Cole  Abbey,  the  whole 
of  the  land  so  taken  forms  part  of  the  new  street 
In  the  case  of  St.  Mary  Mounthaw,  the  whole  of  the 
land  so  taken,  with  a  very  small  exception,  also 
forms  part  of  the  new  street ;  but  in  the  case  of  St 
Nicholas  Olave,  about  one-half  of  the  land  so  taken 
is  available,  and  is  intended  to  be  used  for  building 
sites.    The  residue  forms  part  of  the  new  street 

On  the  22nd  Jan.  1869  the  parties  duly  executed 
an  agreement,  whereby  it  was  provided  that  the 
question  of  the  purchase-money  and  compensation 
to  be  made  or  pai J  by  the  board  should  be  left  to 
the  decision  of  Charles  Edward  Pollock,  Esq.,  Q.C., 
as  sole  arbitrator  in  the  manner  by  the  said  agree- 
ment provided.  This  agreement  is  correctly  recited 
in  Mr.  Pollock's  award.  (Set  out  in  an  appendix  to 
the  case.)  The  agreement  is  to  be  in  court  on  the 
argument  of  this  case,  and  may  be  referred  to  si 
if  part  thereof. 

At  the  hearing  before  the  arbitrator  both  parties 
attended  by  counsel,  and  each  side  called  witnesses. 
On  the  part  of  the  rector  it  was  contended  thst, 
inasmuch  as  the  said  lands  were  taken  and  used  br 
the  board  for  secular  purposes,  and  were  in  fsd 
divested  of  their  ecclesiastical  character,  the  srfai- 
trator  was  bound  to  ascertain  the  value  of  the  said 
lands  as  if  such  lands  had  been  and  were  divested 
of  their  ecclesiastical  character,  and  applicable  to 
any  purpose  to  which  their  owner  might  apply 
them ;  but  it  was  conceded  that  all  proper  deduc- 
tions ought  to  be  made  for  the  cost  of  obtaining  and 
complying  with  the  conditions  of  the  faculty  for 
removing  the  human  remains,  and  all  expenses  of 
and  incidental  to  such  removal. 

On  the  part  of  the  board  it  was  contended  that 
the  lands  being  consecrated  and  devoted  to  the  pur- 
poses of  parish  burial  grounds  their  value  must  be 
ascertained  as  such,  and  that  as  they  were  onlj 
secularised  by  the  Act  empowering  the  board  to 
purchase  them,  that  Act  could  confer  no  additional 
value  on  the  lands  in  the  hands  of  those  from 
whom  the  board  took  them ;  and  secondly,  it 
was  urged  on  behalf  of  the  board  that  as  in 
all  probability  the  bishop  would  only  grant  a 
faculty  to  remove  the  human  remains  if  the  land 
was  to  be  used  for  a  public  improvement  (the 
erection  of  a  schoolhouse  or  some  analogous  pur- 
pose^ and  would  refuse  it  if  the  land  was  to  be 
applied  to  any  ordinary  commercial  or  building  p1l^ 
pose,  that  its  value  ought  to  be  ascertained,  haring 
regard  thereto  and  to  the  fact  that  without  the 
faculty  the  lands  would  be  practically  useless. 

It  was  agreed  before  the  arbitrator  that  he  should 
make  his  award  for  such  sum  as  he  might  find  to  be 
due  to  the  plaintiff  upon  the  principle  contended  for 
on  his  behalf,  but  that  the  question  of  what  is  the 
proper  principle  to  be  adopted  in  valuing  the  said 
lands  should  be  raised  for  the  opinion  of  the  court 
in  a  special  case. 

Accordingly,  on  30th  July  1869  the  arbitrator 
made  his  award,  a  copy  whereof  is  in  an  appendix  to 
this  case.  The  facts  recited  in  the  award  are  correct 

The  question  for  the  opinion  of  tiie  court  is,  whe- 
ther any  and  which  of  the  aforesaid  principles  is 
that  which  it  is  correct  to  adopt  in  determining  the 
amount  of  the  aforesaid  purchase-money  and  oom- 
pensation,  and  if  not,  to  state  the  correct  principle. 

It  is  agreed  between  the  parties  that  the  court 
shall  have  power,  if  they  thall  ao  think  flt»  to  remit 
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any  qiieetion  to  the  arbitrator,  to  be  determined  by 
bim  either  with  or  without  farther  evidence,  in  the 
discretion  of  the  arbitrator. 

Judgment  is  to  be  entered  for  the  plaintiff  for 
such  amount  as  the  court  may  direct,  with  costs  of 
suit. 

Manisttfj  Q.  C.  (with  him  Bidder)  for  the  plaintiff. 
—This  case  is  governed  by  that  of  Hikoat  v.  I%e 
ArdUnshcps  of  Canterbury  and  York,  10  C.  B.  827. 
In  that  case  an  Act  of  Parliament  for  makmg  a 
railway  authorised  the  railway  company  to  purcluMe 
a  certain  church,  and  certain  ground  and  buildings 
attached  thereto ;  the  amount  of  the  purchase-money 
to  be  agreed  upon  by  the  diocesan,  bishop,  and 
company,  regaid  being  had  in  ascertaining  the 
amount  of  the  purchase-money  to  the  value  of  such 
part  of  the  premises  as  did  not  form  the  site  of  the 
church.  A  sum  of  SOOL  only  being  offered  to  the  in- 
cumbent by  the  archbishop  and  diocesan  as  the  value 
of  his  interest  in  the  premises,  upon  the  assumption 
that  being  consecrated  ground  it  was  in  his  lumds 
inapplicable  to  any  secular  purpose,  and  was,  there- 
fore, only  worth  that  sum,  the  plaintiff  brought  an 
action  upon  the  case  against  them  to  recover  the  sum 
of  2000L  as  the  value  of  the  ground  and  buildings. 
Wilde,  C.  J.,  directed  the  jury  that  the  plaintiff  was 
not  concluded  as  to  the  value  of  the  ground  and 
buildings,  not  forming  part  of  the  site  of  the 
church,  by  the  determination  of  the  archbishop 
and  bishop;  and  his  Lordship  left  the  question 
of  value  to  the  jury,  telling  them  that  they 
were  not  bound  to  estimate  the  value  as  of  land 
irrevocably  appropriated  to  spiritual  uses;  and 
the  full  court  upheld  this  ruling.  **The  alleged 
misdirection,'*  said  the  court,  p.  346,  **  consisted  in 
the  jury  being  told  that  they  were  not  bound  to 
estimate  the  value  of  the  ground  and  buildiDgs  for 
which  plaintiff  was  entitled  to  be  paid  as  land 
irrevocably  appropriated  to  spiritual  purposes,  of 
which  the  plaintiff  could  make  no  pecuniary  advan- 
tage, but  that  it  was  competent  to  them  to  form 
Uieir  estimate  of  the  value  with  reference  to  all  the 
circumstances  that  had  appeared  in  evidence  before 
them ;  and  the  question  being  left  upon  the  evidence 
in  the  cause  to  the  unfettered  judgment  of  the  jury, 
the  court  is  of  opinion  that  there  was  no  misdirec- 
tion in  thus  submitting  the  question  of  damage  to 
the  jury.  The  question  of  value  was  dearly  for  the 
jury ;  and  it  may  not  be  very  plain  by  what  precise 
rale  or  test  the  value  should  be  estimated.  The 
owner  is  to  be  paid  the  value.  That  enactment 
is  unaccompanied  by  any  words  of  qualification  or 
restriction  ;  and  there  seems  no  reason  for  construing 
the  words  in  any  other  than  their  ordinary  sense 
and  meaning.  The  Act  of  Parliament  was  passed  for 
the  purpose  of  withdrawing  the  church,  ground, 
and  buildings  from  the  spiritual  appropriation,  and 
applying  them  to  secular  uses;  and  in  connection 
with  that  determination,  the  duty  was  imposed  of 
paying  the  owner  the  value  of  the  ground  and 
buildings  not  forming  the  site  of  the  church ;  and, 
in  the  absence  of  any  peculiar  rule  being  presented 
for  ascertaining  such  value,  it  is  reasonable  to  infer 
that  the  value  was  to  be  ascertained  in  relation  to 
the  nature  and  situation  of  the  property  generally, 
and  its  applicability  to  ordinary  purijoses,  discharged 
of  any  prescribed  appropriation."  The  court  added, 
"If  the  company  bad  thought  they  had  any  claim 
to  take  land  to  be  used  by  them  for  secular  pur- 
poses, but  that  the  owner  was  to  be  paid  only  the 
value  estimated  upon  the  footing  of  its  being  irre- 
vocably appropriated  to  spiritual  purposes,  they 
ought  to  have  asked  Parliament  for  a  distinct 
enactment  to  that  effect,  when  the  parties  would 
have  been  heard  upon  it."  This  is  expressly  in 
point  here,  and  the  value  of  the  churchyanl  must  be 
estiuiated   according    to   its    condition   after   the 
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Act  of  Parliament  had  removed  its  ecclesiastical 
character,  and  rendered  it  applicable  to  ordinary 
secular  purposes.  [Cogkbubk,  C.  J.— Compensation 
is  to  be  made  to  the  owner,  not  for  the  value  of 
his  land  simply  as  land,  but  for  its  value  to  him. 
To  the  plaintiff  in  the  present  case  the  churchyard 
was  a  piece  of  barren  land ;  it  is  the  railway  com- 
pany, by  the  works  it  constructs,  which  gives  it  a 
factitious  value  vastly  greater  in  degree.  To  the 
owner  whom  they  are  to  compensate,  it  was  only  a 
piece  of  barren  land.]  From  the  moment  that  the 
Legislature  took  away  the  ecclesiastical  character  of 
the  land,  it  ceased  to  be  barren  land,  and  became 
applicable  to  any  ordinary  purpose.  [Cookburh, 
C.J.— But  the  Legislature  does  that  not  for  the 
benefit  of  the  plaintiff,  but  for  the  benefit  of  the 
public  Hanmbm,  J.— The  Legislature,  in  fact,  only 
changes  the  appropriation  of  the  land  from  one 
public  purpose  to  another.]  The  notice  to  treat 
being  given  after  the  passing  of  the  Act,  the  value 
of  the  land  is  to  be  estimated  a-^  it  was  at  that 
period,  and  not  before.  In  dealings  between  vendor 
and  purchaser  you  look  at  the  value  of  the  thing  sold 
in  itself,  and  not  simply  at  its  value  to  the  vendor. 
Why  should  the  case  be  different  here?  Again, 
suppose  the  plaintiff's  parish  had  to  buy  land  for 
another  cemetery ;  it  might  get  power  from  Parlia* 
ment  to  sell  the  lands  secularised  by  the  defen- 
dants* Act,  and  with  the  purchase-money  to  buy 
other  land  for  the  same  purpose. 

Sir  J.  B.  Karslake,  QC.  (with  him  Pkilbrick),  for 
the  defendants. — ^The  report  of  the  case  of  Hilcoat 
V.  The  Archbishops  of  Canterbury  and  York  (ubi  sup.) 
is  not  satisfactory,  and  it  would  seem  from  some 
portions  of  it  that  the  rector  had  some  personal  in- 
terest in  the  property  besides  his  interest  as  incum- 
bent. It  is  now  well  settled  that  in  estimating  the 
compensation  to  be  awarded  under  the  Lands 
Clauses  Consolidation  Act,  prospective  improved 
value  is  not  to  be  taken  into  account.  Sect.  18  of 
that  Act  (8  &  9  Vict.  c.  18)  speaks  of  the  "  com- 
pensation" to  be  made  to  all  parties  for  <<the 
damage  that  may  be  sustained  by  them  by  reason 
of  the  execution  uf  the  works."  The  "  compen- 
sation "  to  be  made  to  the  plaintiff  in  the  present 
case  is  the  amount  which  will  compensate  him  for 
the  actual  value  to  him  of  the  land  taken ;  he  is 
to  be  compensated  for  the  "  interest'*  which  he  had 
in  it,  and  not  according  to  the  increased  value 
which  the  land  acquires  solely  by  the  Act  of  Par- 
liament obtained  by  the  defendant.  If  in  ordinary 
cases  the  fee-simple  of  the  land  is  charged  with 
lesser  interests,  the  interest  of  the  owner  of  the  fee 
is  estimated  subject  to  the  value  of  those  interests. 
It  must  also  be  borne  in  mind  that  the  purpose  for 
which  the  present  defendants  require  the  land  is 
not,  as  was  the  case  in  Siicoat  v.  Archbishops  of 
Canterbury  and  Jorkj  that  of  private  gain;  it  is 
not,  as  in  the  case  of  lands  taken  by  a  railway  com- 
pany, a  commercial  speculation,  by  which  the  com- 
pany is  to  be  benefited.  The  purpose  for  which 
the  churchyard  is  required  in  the  present  case  is  a 
public  one — that  of  carrying  out  a  great  metropo- 
litan improvement  by  a  public  body  ;  and  whatever 
profits  might  subsequently  be  made  by  the  secu- 
larisation of  the  land,  they  would  not  go  into  the 
pockets  of  the  defendants  personally,  but  would  be 
applicable  to  the  further  improvement  of  the 
metropolis. 

Manisty,  Q.  C,  in  reply. 

CooKBUBM,  C.  J. — I  think  in  this  case  our  judg- 
ment must  be  for  the  defendants.  The  plaintiff  is 
the  rector  of  certain  parishes,  the  churchyard  of 
which  has  been  closed  uuder  statutory  authority, 
and  the  defendants,  the  Metropolitan  Board  of 
Works,  have  acquired   by  statutable  enactment 
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power  to  take  this  churchyard.  The  owner  of  the 
soil  of  the  churchyard,  namely,  the  plaintiff,  the 
rector,  is  entitled  to  be  compensated  under  the 
Lands  Clauses  Consolidation  Act  in  respect  of  his 
interest  in  the  land  in  question.  What  is  the  e£Fect 
of  the  Parliamentary  enactment  as  to  compensation 
for  interest  in  land  thus  taken  under  compulsory 
powers  ?  It  is  not  a  question  to  be  solred  simply 
with  reference  to  the  amount  of  interest  which  he 
may  hare,  that  is  to  say,  by  the  degree  of  estate 
which  he  mav  hare ;  it  is  not  to  be  solved  by  de- 
termining whether  he  is  a  freeholder,  or  a  lease- 
holder, or  what  may  be  the  extent  of  his  interest. 
That  is  one  of  the  elements,  undoubtedly,  upon 
which  the  compensation  for  land  comptdsorily 
taken  must  be  assessed.  There  is  another  and 
equally  important  —  obviously  equally  impor- 
tant —  element  to  be  taken  into  account,  and 
that  is,  when  the  degree  of  his  interest  shall 
have  been  ascertained,  the  value  of  the  land  in 
which  that  interest  exists.  It  manifestly  never 
could  have  been  intended  that,  simply  because  a 
person  has  a  freehold  interest  he  shidl  be  compen- 
sated in  respect  of  that  freehold  interest  in  the  land 
taken  from  him  without  reference  to  the  character 
and  the  value  of  the  land.  It  cannot  be  said  that 
because  a  man  has  a  freehold  interest  in  an  estate 
which  is  a  piece  of  waste  land,  he  is  to  receive  the 
same  amount  of  compensation  as  though  he  were 
the  owner  of  an  equal  extent  of  rich  alluvial  soil. 
Therefore,  although  the  statute  speaks  of  compen- 
sating for  his  interest,  it  must  be  his  interest,  what- 
ever may  be  its  extent  or  degree,  with  reference 
to  the  value  of  the  thing  in  which  the  estate 
or  interest  exists.  In  the  present  case,  from  the 
very  nature  and  character  of  the  land  in  question, 
the  rector  never  could  have  alienated  it.  He  might 
have  obtained,  as  has  been  suggested,  an  Act 
of  Parliament  to  convert  a  part  of  it  to  some 
purpose  of  a  quasi  secular  character,  but  he  never 
would  have  been  allowed  to  use  it  in  any  way  for 
anj  secular  purpose  with  a  view  to  his  own  interest. 
It  was,  therefore,  in  his  hands  practically  inalien- 
able, and,  consequently,  valueless,  and  could  be 
applied  to  no  purpose  consistent  with  his  interest  or 
his  use  of  it.  When  the  Metropolitan  Board  of 
Works  are  enabled  to  acquire  it  for  a  public  pur- 
pose, why  should  he  be  benefited  by  the  power  so 
given  by  the  Legislature  to  the  defendants?  He 
certainly  can  have  no  equitable  claim,  and  no  claim 
in  justice  or  in  reason  to  have  immediately  a  new 
value  attached  to  that  which  before  was  valueless, 
simply  because  the  L^'gislature  has  said  it  shall  be 
transferred  from  one  public  purpose  to  another. 
There  is  nothing  in  the  words  in  the  Act  of  Par- 
liament, nor  is  there  anything,  I  think,  in  the  reason 
or  sound  sense  of  the  thing,  which  can  justify  any 
such  construction.  Mr.  Manisty  says  that,  although 
while  in  the  hands  of  the  rector  it  is  valueless,  when  it 
passes  into  the  hands  of  the  defendants,  the  Metro- 
politan Board  of  Works,  and  the  compulsory  powers 
vested  in  them  by  the  Act  of  Parliament  are  called 
into  operation,  it  immediately  acquires  a  new  value 
from  the  possibility  of  applying  it  to  a  secular 
purpose.  I  do  not  think  that  that  is  the  test  at  all, 
when  Parliament  gives  these  compulsory  powers  and 
provides  that  compensation  shall  be  paid  to  a  person 
from  whom  property  is  taken  for  the  loss  which  he 
sustains  by  reason  of  his  property  being  taken. 
The  sense  of  the  matter  is  that  he  shall  be  compen- 
sated to  the  extent  of  his  loss,  and  that  his  loss 
shall  be  tested  by  what  was  the  value  of  the  thing 
to  him,  not  by  what  will  be  its  value  when  the 
board  acquire  it.  In  this  instance  the  rector  never 
could  have  parted  with  these  churchyards,  and  there- 
fore to  him  the  land  was  practically  valueless.  The 
Metropolitan  Board  of  Works  it  is  true  will  be  able 
to  apply  it  to  purposes  which  will  give  it  an  increased 


value,  but  that  is  no  loss  to  him ;  he  haa  lost  no- 
thing by  that,  although  they  may  acquire  a  giin. 
I  can  quite  understand  the  case  of  a  railway  or 
other  commercial  company,  if  such  a  state  of  things 
as  this  had  been  p<Mnted  out  and  it  had  been  tag. 
gested  that  they  would  acquire  an  additioaal  gain 
beyond  the  value  of  the  land  to.  the  person  called 
upon  to  give  it  up,  that  it  might  foe  said  then,  "  Ton 
ought  to  pay  that  increased  raixts  which  it  woidd 
acquire  from  the  purpose  to  which  you  aie  going  to 
apply  it,  and  yon  ought  in  respect  of  that  inereued 
value  naake  compensation  in  some  way  or  other 
applicable  to  some  public  purpose.  But  u  tiiis  caie 
had  been  brought  before  the  Legislatore,  as  Sir  John 
Earslake  has  observed,  I  cannot  suppose  that  thef 
would  have  done  anything  of  the  kind.  Tbey 
would  have  said.  We  are  going  to  cause'this  land  to 
be  handed  over  to  a  public  boud  established  for  the 
benefit  of  the  public;  there  is  only  a  transfer 
of  this  land  from  one  public  purpose  to  another, 
and  there  can  be  no  earthly  reaaon,  ather  in 
justice  or  equity,  why  the  party  in  whose 
hands  it  waa  viUueless  should  be  compensated 
in  respect  of  the  supposed  loss  which,  in  point  of 
fact,  never  existed  at  the  time.  The  case,  I  think, 
is  thoroughly  illustrated  by  the  inatanoe  tiiat  my 
learned  brother  Hannen  applied  in  the  course  of  the 
argument,  of  land  with  a  right  of  way  over  it,  which 
right  of  way,  or  any  other  easement,  might  prevent 
the  possibility  of  converting  land  otherwise  appli- 
cable to  building  purposes  to  a  purpose  of  that  sot) 
whereby  its  value  would  be  increased.  Sopposing 
then  that  a  public  company  or  public  board  had 
powers  conferred  upon  them  by  Act  of  Parliament 
to  apply  that  to  some  other  purpose,  would  it  be  in 
the  mouth  of  the  owner  of  the  property  to  say, 
although  I  cannot  so  apply  it,  and  although  I  lose 
nothing  by  its  being  taken  from  me,  yet,  as  it  may 
be  of  more  value  in  the  hands  of  thoee  to  whom  it 
was  about  to  be  transferred,  give  me  that  ?  The 
question  is,  Why  should  you  have  it?  All 
that!  you  are  entitled  to  is  compensation  for 
the  loss  you  have  sustained.  That  is  whr.t  I 
think  is  the  true  principle  applicable  to  the  case. 
But  we  are  pressed  with  the  authority  of  the  cut 
of  Hilooat  V.  2^  Arehbfshops  of  CanteHmnf  tad 
York;  1  do  not  desire  to  pronounce  any  opinion 
upon  that  case.  Without  desiring  to  shake  the 
authority  of  the  case  in  the  circumstances  to  wiiich 
it  is  immediately  and  directly  applicable,  I  must 
say  that  it  does  not  satisfy  my  mind  that  that 
principle  ought  to  be  applied  to  any  other  case  not 
precisely  similar  in  its  circumstances.  All  I  can 
say  is,  we  are  here  dealing  with  other  Acts  of  Psr- 
liament.  If  I  were  dealing  with  the  same  Act  of 
Parliament  that  case  might  be  binding  on  us  as  an 
authority  from  which  we  could  not  discharge  cor- 
selves,  but  we  are  dealing  with  an  Act  of  Parlia- 
ment of  a  somewhat  different  character,  and  dealing 
with  other  Acts  of  Parliament  applicable  to  the 
present  case.  I  think  we  must  exercise  oar  own 
judgment.  Not  being  convinced  that  the  reasoning 
of  Siat  case  is  applicable  to  this,  I,  in  the  exercise 
of  my  own  judgment  upon  the  subject,  must  say 
that  I  think  in  this  case  the  rector  baring  a  freehold 
interest  in  the  land,  and  that  freehold  interest  being 
of  no  value,  he  is  not  entitled  to  be  compensated 
according  to  the  value  which  the  land  may  hare 
when  transferred  to  the  Metropolitan  Board  of 
Works,  who  are  the  defendants.  I  think,  therefore, 
our  judgment  must  be  for  the  defendants. 

Mbllob,  J. — I  am  of  the  same  opinion.  If  I  had 
thought  that  the  circumstances  of  the  case  of 
Hilcoat  V.  The  Archhithops  of  Canterbvy  amd  York 
were  essentially  like  those  of  the  present  case,  and 
could  not  be  distinguished  by  special  differences 
from    the    terms    of    the   Act    of    Parliament 


MAGISTRATES*   OASES. 


611 


?c 


Q.B.] 


Stbbbiko  V,  The  Mbtropoutan  Board  or  Works. 


LQ.  B. 


on   which    we    are    now     proceeding,    I    should 
hare  felt   myself   bound    by    it.     But   I    think 
that  case    is    distinguishable   from    the    present 
case.    The  circumstances  of  that  case  were  very 
special    and    peculiar.     It    must  be    recollected 
that  the  motion  was  for  a  rule  for  a  new  trial  on 
the  ground  that  the  learned  judge  at  the  trial  had 
refused  to  direct  the  jury  to  assess  the  damages 
upon  the  principle  that  they  were  bound  to  assess 
them  only  considering  the  land  devoted  to  spiritual 
purposes,  which  would   not  therefore  have  given 
any  increased   value    to    it    in    the    hands   of 
anybody  else.     In  some  sense  this  would  appear 
to  be  the   rule  here  ;  but   I   think  the  causes 
which  were  pointed   out   by  Sir   John  Karslake 
do  distinguish  it.    I  also  think  that  the  elaborate 
judgment  of  the  Lord  Chief  Justice  in  that  case  was 
merely  directed  to  show  that  there  was  no  misdirec- 
tion, without  laying  down  any  satisfactory  rule  upon 
which  for  the  future  such  cases  ought  to  be  governed. 
He  laid  down  no  such  rule  as  that,  but  the  reason- 
ing on  which  the  judge  proceeded,  so  far  as  it  can 
be  considered  general,  being  not  quite  satisfactory 
to  my  mind,  I  confess  myself  at  liberty  now  to  act 
independently  of  that  case.    Then,  what  is  the  pro- 
position contended  for  ?    This  is  land  devoted  by 
consecration  and  by  the  law  to  spiritual  purposes, 
and  it  is  subject  to  all  disabilities  except  this,  that 
it  was   appropriated    to    a   church   for  a  burial 
ground,  and  the  clergyman,  so  long  as  the  church- 
yard  was    open,  had  a  right  to   particular   fees 
upon  the  burial  of  persons  in  that  churchyard. 
When  that  right  or  power  was  put  a  stop  to  by  the 
order  in  council,  unless  some  compensation   was 
made  to  him,  the  clergyman  undoubtedly  lost  the 
adTantage  of  receiving  fees  which  otherwise   he 
might  have  received.    Since  that  order  in  council 
it  would  appear  that  there  could  be  no  fees  to  which 
he  would  be  entitled,  except  when  by  the  special 
authority  of  the  Secretary  of  State  burials  were 
allowed  to  take  place,  in  which  case  he  would,  I 
suppose,  be  entitled  to  the  old  and  accustomed  fees. 
In  his  hands,  that  is  the  only  yalue  of  the  land.  The 
object  of  the  Act  of  Parliament  was  not  to  improve 
or  increase  the  value  of  the  burial-grounds  in  the 
hands  of  incumbents;    nor  is  there  any  general 
desire  or  intention  to  set  at  liberty  the  burial- 
grounds  which  had   been  stopped  up,  and  to  free 
them  from  the  disabilities  under  which  they  originally 
lay.    On  the  contrary,  that  law  was  still  left  in  all 
its  stringency.    The  only  thing  done  is  that  for  a 
special  particular  public  object — namely,  the  making 
a  new  street  in  a  part  of  the  town  in  which  a  new 
street  was  essential  for  the  comfort  and  enjoyment 
and  health  of  the  metropolis,  which  is  a  purely 
public   purpose,  the   Legislature  has    given    the 
Metropolitan  Boitfd  of  Works  power,  by  giving 
notice  to  treat,  to  take  a  portion  of  this  land  so 
disabled  from  the  hands  of  the  rector  for  this  public 
object.    The  object  was  not  at  all  to  increase  the 
value  of  the  land  in  the  hands  of  the  rector,  but 
only  to  enable  the  board,  for  this  special  purpose,  to 
take   the    land   in  question.     Then    upon    what 
principle   is   the   compensation    to   be    assessed? 
I  take  it,  whether  it  is  called  value,  or  whether 
it  is  called  compensation,  or  whatever  term    is 
used  in    the   Lands    Clauses    Consolidation  Act, 
the  object  of  the  Act  of  Parliament  is  compensation 
to  somebody  for  the  loss  which  he  is  obliged  to 
sustain  because  the  public  interest  requires  the  pro- 
perty.   If  that  is  the  state  of  things,  because  the 
Legislature,  simply  for  the  purpose  of  the  board,  and 
not  for  the  purposes  of  the  rector,  have  given  per- 
mission to  the   board  to  take  this  land  for  this 
special  purpose,  how  can  it  be  said  that  the  rector  is 
eotitled  to  treat  it  as  if  it  had  been,  at  the  time,  and 
before  the  board  gave  him  notice  to  treat,  land  free 
from  disabilities  ?      It  was  nothing  of  the  kind  at 


the  time  the  Act  passed ;  and  until  the  notice  to 
treat  was  given,  it  was  land  remaining  subject  to 
all  these  disabilities.  Then  it  appears  to  me  that 
the  arbitrator,  according  to  his  own  statement,  has 
treated  this  land  as  secularised,  for  he  says 
this,  "And,  further,  I  state  that  the  princi- 
ple upon  which  I  have  proceeded  in  deciding 
upon  such  respective  amounts  has  been  by  treat- 
ing the  said  lands  as  secularised,  and  deducting 
from  what  their  value  would  be  If  no  human  re- 
mains were  deposited  in  them,  the  probable  cost  of 
remoying  such  remains,  together  with  the  costs  of 
obtaining  a  faculty,  '*&c.  Therefore  he  has  treated 
it  as  secularised.  If  the  land  had  been  secularised  at 
the  time  they  took  it,  that  is  at  the  time  the  Act  of 
Parliament  passed,  I  should  have  thought  that  the 
right  principle.  But  as  it  was  only  secularised  for 
the  benefit  of  this  particular  body,  and  not  for  the 
benefit  of  any  other  person,  it  appears  to  me  that 
that  principle  is  erroneous,  and  that  he  ought  to 
assess  it  upon  such  principle  as  will  compensate  the 
rector  for  any  personal  loss  or  damage  he  may  have 
sustained  from  having  this  land  detached  from  his 
benefice.  I  can  see  no  ground,  I  confess,  for  giving 
the  rector  any  additional  compensation,  I  think, 
therefore,  that  the  arbitrator  was  wrong,  and  that 
he  ought  not  to  have  assessed  the  compensation  upon 
the  principle  on  which  he  has  assessed  it  in  Ms 
awani. 

Lush,  Justice.— I  am  of  the  same  opinion.  It 
appears  to  me  that  there  is  an  essential  difference 
between  the  case  of  HilcocU  v.  The  Archbishops  of 
Canterbury  and  Yorky  and  the  present  case,  namely, 
that  in  that  case  the  question  before  the  court  was 
whether  the  judge  who  tried  the  cause  had  mis- 
directed the  jury.  That  was  the  point  the  court 
had  to  determine.  The  learned  judge  had  directed 
the  jury  that  they  were  not  bound  to  investigate 
the  value  of  the  ground  and  buildings,  for  which  the 
plaintiff  was  entitled  to  be  paid,  as  land  irrevocably 
appropriated  to  spiritual  purposes,  and  from  which 
plaintiff  could  receive  no  pecuniary  advantage ;  out 
that  it  was  competent  to  them  to  form  their  esti- 
mate of  the  value  with  reference  to  all  the  circum- 
stances which  appeared  in  the  evidence  before  them. 
That  was  the  direction  to  the  jury  which  was 
objected  to ;  and  it  was  contended  that  the  learned 
judge  ought  to  have  told  them  that  they  were 
bound  to  consider  the  land  as  land  irrevocably  ap- 
propriated to  spiritual  purposes,  and,  therefore, 
worth  nothing.  In  substance,  the  direction  to  the 
jury  was  this :  ascertain  what  is  the  value  actual  or 
potential  of  the  land  of  the  plaintiff.  The  court 
upon  that  said,  that  taking  all  the  circumstances 
into  account,  the  right  to  insist  upon  having  the 
value  estimated  by  some  peculiar  and  restricted  test 
was  by  no  means  obvious,  and  held  that  the  direc- 
tion was  right.  The  jury,  therefore,  were  directed 
to  take  into  account  all  the  circumstances,  the 
possibility,  or  perhaps  the  probability,  of  the 
rector  being  able  to  make  some  profit  of  it  here- 
after, and  in  case  of  his  not  being  so  able, 
then  its  value  actual  or  potential.  In  the  pre- 
sent case,  the  arbitrator  has  not  proposed 
that  question  to  himself,  but,  oy  arrangement 
between  the  parties,  and  for  the  purpose  of  raising 
this  question,  has  assessed  the  value  of  the  land  as 
it  would  be,  divested  of  its  ecclesiastical  character, 
and  as  if  it  were  applicable  to  any  purpose  to  which 
the  owner  might  apply  it.  That  is  very  different 
from  the  direction  contained  m  the  case  of  Hikoat  t. 
The  ArMiahops  of  Canterbury  and  York.  This,  as  I 
have  said,  was  done  by  agreement  of  the  parties, 
in  order  to  raise  the  very  question  which  has  been 
argued  before  us.  As  the  value  put  upon  the  land 
by  him  is  the  value  of  the  land  freed  from  ail 
restrictions,  it  was  competent  to  the  owner  to  take 
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it  into  the  market  at  anj  time,  and  to  sell 
it  fur  any  purpose  for  which  he  could  And  a  buyer. 
Is  that  principle  right?  I  quite  agree  with  the 
rest  of  the  court  that  it  is  not.  The  land,  as  long  as 
it  continues  in  the  hands  of  the  present  holder,  the 
rector,  is  of  no  practicable  or  appreciable  value 
whatever.  From  anything  that  appears,  he  can 
never  make  it  of  any  value.  What  then  is  the 
principle  upon  which  the  assessment  ought  to  be 
made  under  the  Lands  Clauses  Consolidation  Act? 
The  compensation  is  to  be  awarded  under  that  Act, 
it  strikes  me,  on  the  same  principles,  whether  the 
matter  is  between  the  owner  and  a  railway  com- 
pany, or  between  the  owner  and  such  a  body  as  the 
present  defendants.  What  is  that  principle?  I 
think  it  is  clear,  from  the  language  used  in 
the  Act,  and  the  illustrations  that  might  be 
given  on  the  subject,  that  the  principle  is  one 
of  compensation  to  the  owner.  The  question  is  not 
what  the  persons  who  take  the  land  will  gain  by 
taking  it,  but  what  the  person  from  whom  it  is 
taken  will  lose  by  having  it  taken  from  him.  It  is 
contended  in  the  present  case  that  this  land  being 
secularised  by  the  Act  of  Parliament,  it  was  secu- 
larised in  the  hands  of  the  rector.  But  that  is  not 
really  so.  It  was  secularised  not  for  his  interest  or  for 
his  benefit,  but  only  for  the  benefit  of  the  defendants, 
in  order  that  it  might  be  converted  to  the  public 
purpose  to  which  it  has  been  applied.  If  the 
defendants  had  not  taken  it,  it  would  have  remained 
as  it  was:  it  was  not  secularised  for  any  other 
purpose.  The  Acts  of  Parliament  did  not  intend 
to  put  the  plaintiflf  in  any  better  position  than  he 
would  have  been  in  if  the  land  had  not  been  taken 
from  him.  What  the  Legislature  intends  to  give 
is  full  compensation  and  indemnity  to  persons 
from  whom  lands  are  taken  for  the  loss  of  their 
lands.  That  is  all  that  it  is  intended  to  give.  For 
these  reasons  I  think  that  the  principle  on  which 
the  assessment  of  compensation  was  made  in  the 
present  case,  is  an  erroneous  one. 

Hahnkh,  J.— I  am  of  the  same  opinion.  I  think 
we  are  not  bound  by  the  authority  of  Hilcoat  v. 
The  Archbishops  of  Canterbury  and  York,  for  the  reasons 
given  by  my  learned  brethren  who  have  preceded 
me.  The  rector  was  undoubtedly  the  owner  of  the 
fee  in  this  churchyard,  but  he  was  the  owner  of 
the  fee  subject  to  a  restriction  which  it  was  not 
practically  possible  for  him  to  remove;  and  whilst 
that  restriction  lasted  it  rendered  the  value  of  the 
fee  little  or  nothing  to  him.  The  Metropolitan  Board 
of  Works  are  empowered  by  Act  of  Parliament  to 
purchase  the  various  interests  of  owners  of  property, 
and  to  make  compensation  to  them  for  that  which 
they  deprive  them  of.  Accordingly,  they  have  to 
make  compensation  to  the  rector  for  the  fee  in  the 
churchyard,  subject  to  the  particular  restriction 
which  diminishes  its  value  in  his  hands.  I  think 
that  the  fact  that  the  defendants  purchased  for 
the  purpose  of  devoting  the  lands  to  another 
public  purpose  makes  no  difference.  I  only 
adverted  to  that  in  the  course  of  the  argument,  for 
the  purpose  of  showing  that  it  left  our  minds  free 
from  any  prejudice  in  the  case ;  but  I  think  that 
the  principle  of  compensation  ought  to  be  the  same 
if  this  were  land  taken  by  a  railway  company — for 
a  public  purpose  it  is  true,  in  one  sense,  but  also  for 
its  own  private  purpose.  It  is  true  that  when  once 
the  Metropolitan  Board  of  Works  have  purchased 
the  churchyard,  it  will  be  free  in  their  hands  from 
the  restrictions  to  which  it  was  subject  in  the  hands 
of  the  rector ;  but  that  does  not  increase  the  value 
of  that  which  he  had  to  sell  to  them ;  it  only  in- 
creases the  value  of  the  thing  bought  when  they 
possess  it.  He  is  not  entitled  to  rely  on  that  as  a 
ground  for  increasing  the  amount  which  he  should 
receive.    For  these  reasons  I  agree  with  my  learned 


brethren  that  our  judgment  must  be  for  the  defen- 
dants. 

JudgmtMt  acoordugbf. 

Attorneys  for  plaintiffs,  Lee  and  Bottom. 
Attorneys    for    defendants,   Tke  Solicitor  to  At 
Metropolitan  Board  of  Works. 


Thurtday,  Nov.  2i,  1870. 

(Before  Cookbubh,  C.  J.,  Loan  and  HiinnH,  JJ.) 

Ex  parte  Jomr  Morgan. 

82  j*  88  Vict.  c.  27  (  Wine  and  Beerhouse  Aa  1869>- 
Evidenoe  of  good  character — PraeUoe. 

If  an  applicant  for  a  certificate  under  82  ^  88  Vid. 
c.  27,  for  the  renewal  of  a  beerhouse  licence,  does  nni 
produce  evidence  of  good  character,  the  justices  may 
refuse  the  certificate  on  the  ground  that  he  kas 
^failed  to  produce*'  such  evidence,  under  sect  8, 
although  no  evidence  has  been  given  against  htm,  and 
he  has  not  bean  called  upon  for  evidence  of  good 
character,  and  it  has  been  the  practice  of  the  justiees 
not  to  require  an  applicant  to  produce  such  evidena 
in  cases  where  a  certificate  for  renewal  of  a  licence  u 
asked  for. 

Jelf  moved  for  a  rule  calling  upon  justices  of 
Gloucestershire  to  show  cause  why  a  rule  in  the 
nature  of  a  mandamus,  should  not  issue  commanding 
them  to  hear  and  determine  an  application  for  a 
certificate  under  the  Wine  and  Beerhouse  Act  1869 
(32  &  88  Vict.  c.  27). 

It  appeared  that  Morgan  applied  at  a  genenl 
annual  licensing  meeting  to  the  justices  for  a  ca- 
tificate  authorising  the  renewal  of  a  licence  for  a 
beerhouse  whi  h  was  licensed  previously,  and  up  to 
6th  Msy  1869.  He  produced  no  evidence  of  his 
good  character,  nor  was  he  called  upon  to  do  so,  bat 
no  evidence  was  given  against  him  for  the  purpose 
of  showing  that  his  character  was  otherwise  than 
good,  yet  the  justices  refused  the  certificate. 

Jelf. — It  must  be  admitted  after  the  decision  of 
the  court  in  the  recent  case  of  Reg.  v.  Filgnmy 
28  L.  T.  Rep.  N.  S.  410,  that  the  onus  of  proving 
good   character  is  upon  the  applicant.     But  the 
practice  of.  the  justices  at  the  licensing  sessions  here 
was  not  to  require  evidence  of  character  in  cases 
of  renewal  of   a  licence,  and  the  applicant  was 
thereby  led  to  believe  that  no  such  evidence  was 
necessary.    [Cookbubk,  C.J. — The  justices  might 
at  any  time  change  an  erroneous  practice.    Suppose 
they  had  said,  **  We  will  not  be  any  longer  satisfied 
as  before,  but  henceforth  call  for  what  the  Act  of 
Parliament  requires?"]    It  is  submitted  that  the 
justices  exceeded  their  jurisdiction  in  not  giving 
the  applicant  a  reasonable  opportunity  of  prodocing 
evidence  of  good  character.    A  man  is  presumed  to 
be  of  good  character.    It  was  a  hardship  not  to  tell 
the  applicant  that  the  practice  would  be  altered. 
He  haA  no  opportunity  of  answering  any  objections 
the  justices  might  have  entertained.    [Cockbdut, 
C.J.— It  is  the  fault  of  the  Legislature.    I  csn 
quite  see  how  the  Act  of  Parliament  might  lead 
either  the  man  or  the  magistrates  into  error.    It 
leaves  it  open  to  refuse  the  certificate  or  not  on  his 
failing  to  produce  evidence.    Lcbh,  J. — ^The  appli- 
cant's remedy  was  by  appeal.]    The  words  **faUed 
to  produce**  in  sect.  8,  sub-sect.  1  must  have  a  reason- 
able interpretation  and  must  mean  ^  does  not  pro- 
duce when  and  if  required  so  to  do." 

CocKBURN,  C. J. — Before  grnrnting  a  rule  we  must 
find  that  there  was  something  wrong,  but  so  long 
as  what  the  justices  did  was  capable  of  being  justi- 
fied under  the  statute  we  cannot  say  that  they 
have  failed  to  exercise  their  jurisdiction.  They  are 
authorised  by  the  Act  of  Parliament  to  refose  a 
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certificate  for  a  licence  if  the  applicant  does  not 
poraduce  evidence  of  character. 

Rule  refused. 

Attorney  for  applicant,  W.  A,  Crump,  for  J,  T. 
WiUiamsy  Monmouth. 


OOXTBT  OF  COMMON  PLEAS. 

fiaportod  by  H.  W.  McKjellab,  and  H.  H.  Hogxiho,  EaqnM 

Barristen-at-Law. 


BBOISTRATION  APPEAL. 

Friday,  Nov,  18,  1870. 

Cboss  (app.)  o.  Alsop  (resp.) 

Pixrlicanent — Registration — Borough  franchise— Sepa- 
rate  rcUing — Small  tenemetU — JPayment  of  rates  by 
owner — Representation  oj  die  People  Act  1867  (30  ^ 
81  Via.  c.  102),  ss.  7  and  61— The  Poor  Rate  Assess- 
ment and  Collection  Act  1869  (82  j*  88  Vict,  c.  41) 
M.  8,  4,  and  19. 

Sect.  19  of  the  Poor  Rate  Assessment  and  Collection  Act 
1869  applies  only  to  the  case  where  an  agreement  in 
writing  has  been  made,  under  sect,  S  of  the  Act,  between 
the  overseers  and  the  owner,  by  which  the  latter  agrees 
to  become  liable  for  the  payment  of  the  rates,  or  to  the 
ease  where  an  order  of  vestry  has  been  made,  under 
sect,  4y  for  the  pajpnent  of  rates  by  the  owner  instead 
of  the  occupier, 

Semble,  per  WiUes  J, — The  Poor  Rate  Assessment  and 
Collection  Act  1869  has  no  application  to  the  case 
of  a  person  occupying  part  of  a  house  as  a  separate 
dwelling. 

On  appeal  from  the  decision  of  the  Revising  Bar- 
rister for  the  city  of  London,  the  following  case 
was  stated : 

The  appellant  was,  on  the  last  day  of  Jnly  1870, 
and  had  daring  the  whole  of  the  preceding  twelve 
calendar  months,  heen  an  inhabitant  occupier  as  sole 
tenant  of  two  rooms  on  the  second  floor  in  a  houRe 
No.  6,  Great  Montague-court,  in  the  parish  of  St. 
Botolph-without,  Aldersgate,  in  the  city  of  London, 
as  his  dwelling. 

This  house  is  one  of  which  there  are  many  in  the 
dty  of  London,  formerly  used  as  the  dwelling 
house  of  one  family,  but  now  wholly  let  out  in  sepa- 
rate portions  to  persons  who  occupy  the  same  as 
their  respective  dwellings,  or  for  tn^e  or  business 
oflioes. 

Such  rooms  occupied  by  the  appellant  being  part 
of  a  house,  were  not  so  structurally  severed  from 
the  rest  of  the  building  as  to  constitute  of  them- 
selves a  house  according  to  the  legal  definition  of  a 
dwelling  house,  as  laid  down  in  the  case  of  Cook  v. 
Humber. 

The  iMurt  of  the  house  occupied  by  the  appellant 
was  let  to  him  as  tenant  from  week  to  week  at 
a  weekly  rent  of  4s.  6d.  under  an  agreement  that  the 
owner,  who  is  landlord,  should  thereout  pay  all 
rates  on  behalf  of  the  appellant  in  respect  of  the 
premises  occupied  by  him,  the  rent  being  higher 
than  it  would  have  been  if  the  appellant  were  per- 
sonally to  pay  the  rates  to  the  collector. 

The  rooms  were  let  to  the  appellant  unfurnished, 
and  no  attendance  was  provided  by  the  landlord, 
neither  was  any  control  reserved  to  or  in  fact  exer- 
cised by  the  landlord  over  the  same.  The  appellant 
alone,  and  to  the  exclusion  of  the  landlord,  bad  the 
keys  of  the  door  of  his  rooms ;  he  also  had  a  key 
to  the  door  of  the  house  opening  on  to  the  street, 
and  enjoyed  under  his  demise  all  such  easements 
and  rights  of  way  as  gave  him  an  independent  occu- 
pation of  the  part  of  the  house  so  demised  to  him  as 
aforesaid. 

The  landlord  retained  no  part  of  the  house  in  his 
oocapatio%  and  the  two  tenants  occupying  the  re- 


maining parts  of  the  house  occupied  their  several 
parts  in  like  manner  as  the  appellant. 

At  the  time  of  the  passing  of  the  Representation 
of  the  People  Act  1867,  there  were  no  special  enact- 
ments as  to  rating  in  force  in  the  parish. 

The  overseers  of  the  parish  had  agreed  with  the 
owner  to  collect  the  rates  from  him,  and  had,  in 
making  out  the  poor-rate,  entered  in  the  occupier's 
column  of  the  rate  book  the  name  of  the  appellant 
and  the  other  two  tenants  against  the  number  of  the 
said  house,  and,  in  the  appropriate  columns  in  line 
with  the  said  names,  the  name  of  the  owner,  the 
rental,  the  rateable  value  of  14/.  of  the  whole  house, 
and  rate  in  the  pound  alone  appeared.  No  separate 
sum  as  rating  or  assessment  in  respect  of  the  part 
of  the  house  so  occupied  by  the  appellant,  was 
carried  out  opposite  to  the  name  of  the  appellant,  or 
in  respect  of  the  parts  respectively  occupied  by  the 
other  tenants. 

Both  the  rates  and  the  rent  had  been  duly  paid, 
and  all  other  requisites  not  herein  specifically  men- 
tioned to  entitle  the  appellant  to  be  retained  on  the 
list  of  voters  as  an  inhabitant  householder  were  duly 
proved. 

Under  the  above-mentioned  circumstances  it  was 
contended  by  the  objector  that  the  appellant's 
name  should  be  struck  off  the  said  list  on  the 
following  grounds — namely,  first,  that  the  tenement 
occupied  by  the  appellant  was  not  a  part  of  a  house 
occupied  as  a  separate  dwelling,  and  separately 
rated  to  the  relief  of  the  poor  within  the  meaning 
of  the  Representation  of  the  People  Act  1867,  by 
reason  of  its  not  being  structurally  severed  ^m 
the  rest  of  the  house,  and  not  being,  in  fact,  sepa- 
rated ;  secondly,  that  such  tenement  was  not  a 
rateable  hereditament  within  the  meaning  of  the 
Poor  Rate  Assessment  and  Collection  Act  1869 ; 
thirdly,  that  it  had  been  decided  by  the  Court  of 
Common  Pleas  in  the  case  of  Cuthlirtson  v.  Uains 
that  such  an  occupier  as  the  appellant  was  entitled 
to  be  registered  as  a  lodger  within  the  meaning  of 
the  Representation  of  the  People  Act  1867,  and 
therefore  could  not  be  entitled  to  be  registered  as 
an  occupier. 

On  behalf  of  the  appellant  it  was  argued  that 
previous  to  the  case  of  Cook  v.  Humber  the  Court 
had  repeatedly  decided  that  a  person  occupying 
separately,  in  the  manner  this  appellant  occupied, 
part  of  a  house,  was  entitled  to  he  placed  on  the 
register ;  that  the  case  of  Cook  v.  Humber  had  only 
decided  that  the  true  test  whether  a  part  of  a  house 
was  a  house,  within  the  meaning  of  the  last-mentioned 
Act  was  not  the  manner  of  its  occupation,  but  that  the 
part  should  be  structurally  severed  from  the  rest. 
That  the  Representation  of  the  People  Act  1867, 
which  was  passed  after  the  decision  of  Cook  v.  Humber, 
had  made  separate  occupation,  not  structural 
severance,  the  test,  when  accompanied  by  separate 
rating,  as  to  whether  part  of  a  house  used  as  a  dwell- 
ing conferred  the  franchise  or  not.  That  here  the 
appellant  occupied  part  of  a  house  as  a  separate 
dwelling,  within  the  meaning  of  the  last  mentioned 
Act.  That  structural  severance  was  not,  but  that  such 
separate  occupation  as  that  of  the  appellant  was, 
the  test  of  the  rateability  of  an  occupier  of  part  of  a 
house.  That  this  appellant  was  legally  rateable  as 
an  occupier  in  respect  of  the  tenement  he  occupied, 
and  that  therefore  it  was  a  rateable  hereditament 
within  the  meaning  of  the  Poor-rate  Assessment 
aud  Collection  Act.  That  he  was  rateable  only  for 
what  he  did  occupy,  and  therefore  was  not  rateable 
either  solely  or  jointly  in  respect  of  the  whole 
house,  but  by  virtue  of  the  last  mentioned  Act  he 
must  be  deemed  to  be  duly,  that  is,  separately, 
rated  for  the  tenement  he  occupied,  and  was 
entitled  to  every  qualification  and  franchise  depend- 
ing upon  such  rating.  That  the  decision  of  the 
Court  of  Common  Pleas  in  Uains  v.  Cuthbertson  was 
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giyen  after  heariog  the  cross  appeal  in  Cuihbertson 
T.  Hains,  where  the  facts  were  insafficiently  stated. 
The  barrister  held  that,  though  to  the  best  of  his 
judgment  the  appellant  occupied  part  of  the  house 
as  a  separate  dwelline:  within  the  meaning  of  the 
61st  section  of  the  Representation  of  the  People  Act 
1867|  and  that  he  was  legally  separately  rateable  for 
that  part,  and  that,  so  far  as  regarded  his  right  to 
the  franchise,  the  Poor  Rate  and  Assessment 
Act  1869  saved  the  same,  either  notwithstand- 
ing or  in  consequence  of  the  overseers  having 
so  inserted  his  name  on  the  rate  book  as  afore- 
said, or  notwithstanding  they  had  omitted  to 
rate  him  separately  for  the  tenement  he  occupied, 
yet,  that  being  of  opinion  that  Her  Majesty's  Court 
of  Common  Pleas  had,  in  the  said  case  of  Haina  v. 
Cuthbertaon,  decided  that  the  status  of  such  a  tenant 
as  the  appellant  was  that  of  a  lodger,  not  of  an 
occupier,  within  the  meaning  of  the  Representation 
of  the  People  Act  1867,  he  must  allow  the  objec- 
tion, and  accordingly  struck  the  appellant's  name 
off  the  list. 

If  the  court  should  be  of  opinion  that  his  decision 
was  wrong,  the  name  of  the  appellant  is  to  be 
inserted  in  the  register. 

Sir  C^eorge  Bonyman,  Q.C.  (F.  3f.  White  with 
him),  for  the  appellant— Under  43  Eliz.  c.  2,  and 
but  for  the  Smsll  Tenements  Acts,  the  appellant 
(and  no  one  else),  would  hare  been  before  1867, 
Uable  to  be  rated  in  respect  of  this  tenement.  But 
by  sect.  7  of  the  Representation  of  the  People  Act 
1867  (80  &  81  Yict.  c.  102),  as  interpreted  by  this 
court  in  Stamper  r,  Oveneers  of  Sunderland,  18  L.  T. 
Rep.  N.  8. 682 ;  L.  Rep.  8  C.  P.  888,  the  owner,  in 
this  case,  is  to  be  rated  instead  of  the  occupier. 
So  far,  Uie  appellant  is  not  entitled  to  be  rated, 
and  consequently  is  not  entitled  to  the  frandiise. 
But  by  the  Poor  Rate  Assessment  and  Collection 
Act  1869,  although  the  owner  and  not  the  occupier 
is  liable  to  be  rated  in  consequence  either  of  an 
order  of  vestry,  or  of  an  agreement  between  the 
overseers  and  the  owner,  yet  that  (sect.  19)  is  not 
to  deprive  the  occupier  of  the  franchise,  because 
he  may  daim  to  have  his  name  entered  as  the 
occupier  in  the  occupier's  column  of  the  rate-book, 
and,  if  that  is  done,  he  is  to  be  deemed  (so  far  as 
a  claim  to  the  franchise  depends  upon  rating)  to  be 
duly  rated  in  respect  of  the  premises.  [Willbs,  J. 
— 'The  appellant  does  not  appear  to  be  separately 
rated  at  all,  but  to  be  rated  jointly  with  the  occu- 
iners  of  the  other  rooms  in  respect  of  the  whole 
house.]  By  sect.  19  of  the  last-mentioned  Act,  he 
is,  if  his  name  be  put  on  the  occupiers'  column,  to 
be  deemed  to  be  duly,  t.e.,  separately,  rated.  Again, 
there  is  this  distinction  between  the  present  case 
and  that  of  Stamper  v.  Overeeere  of  Sumderhnd,  that 
here  there  were  no  special  enactments  as  to  rating 
the  owner  instead  of  the  occupier.  Therefore, 
sect  7  of  the  Representation  of  the  People  Act  does 
not  apply.  [BovilIi,  C.  J.— The  revising  barrister 
has  misapprehended  the  case  of  Uains  v.  Oithbert- 
eon,  L.  Rep.  4  C.  P.  528 ;  the  court  never  decided  in 
that  case  that  a  person  in  the  appellant's  position 
was  only  a  lodger.] 

Giffard,  Q.  C.  (Beaslof  with  him)  for  the  respon- 
dent— ^The  appellant  is  not  separatdy  rated ;  and 
the  Act  of  1869  was  intended  not  to  do  away  with 
separate  rating  as  a  qualification,  but  to  provide 
that  where  a  particular  tenement  is  separately 
rated,  but  the  rate  is  imposed  on  the  owner  instead 
of  the  occupier,  the  occupier  shidl,  if  a  certain 
thing  be  done,  nevertheless  have  the  h'andiise. 
Here,  however,  the  tenement,  in  respect  of  which 
the  appellant  claims,  was  not  separately  rated  at  all. 
The  case  of  the  appellant  is  consequently  not  aided 
by  the  Act  of  1869,  and  the  appellant  cannot  claim 


the  franchise  under  the  Act  of  1869,  because  he  it 
not  separately  rated.  He  cited 
Eyre  v.  SmaXlfacey  Burr.  1060. 
The  question  whether  assuming  the  "rating" 
difficulty  to  be  disposed  ot,  the  appellant  occupied 
**  a  house "  within  the  meaning  of  sect  7  of  the 
Representation  of  the  People  Act  1867,  as  inter- 
preted in  sect  61,  was  also  argued. 

Boyill,  C.  J. — ^It  is  important  to  observe  that,  so 
far  as  the  persons  whose  right  to  vote  is  now  in 
question  are  concerned,  the  overseers  of  the  parish 
have  not  thought  proper  to  pursue  the  provinons 
of  the  Roor  l^te  Assessment  and  Collection  Act 
1869.  This  is  to  be  regretted,  as  no  doubt  all 
parties  intended  to  bring  themselves  within  the 
scope  of  that  Act.  The  Srd  section  of  the  Act  pro- 
vides that  owners  may  make  an  agreement  in  writ- 
ing with  the  overseers  to  become  liable  to  them  for 
the  poor  rates,  and  a  certain  remuneration  is  in  such 
a  case  to  be  given  to  the  owner.  By  sect  4  the 
vestry  of  any  parish  may  order  the  owner  to  be 
rated  instead  of  the  occupier,  and  sub-sects.  1  and  2 
provide  that  in  such  a  case  the  owner  shall 
receive  a  certain  remuneration.  In  the  present 
case  there  was  no  agreement  in  writing  between 
the  owner  and  the  overseers,  so  as  to  bring 
the  case  within  sect.  3.  The  case  finds  simply, 
that  there  was  an  agreement  that  the  owner 
should  collect  the  rates,  and  though  the  state- 
ments in  the  case  are  not  particularly  clear,  it 
seems  certain  enough  that  there  was  no  such 
agreement  by  whidi  the  owner  became  liable 
to  pay  the  rates,  as  is  contemplated  in  sect.  3.  Nor 
was  there  any  order  of  vestry  to  rate  the  owners  of 
small  tenements  within  the  parish,  so  as  to  bring 
the  case  within  sect  4.  The  greater  part  of  the 
subsequent  provisions  of  the  Act  of  1869  seem  to 
be  based  on  the  notion  that  the  provisioos 
of  either  sect.  8  or  sect  4  will  be  carried  into 
effect  Sect  19  expressly  refers  to  a  case  where 
the  owner  is  liable  to  pay  the  rates  by 
virtue  of  either  an  agreement  under  sect  8,  or  an 
order  of  vestry  under  sect.  4,  so  that,  as  the  parties 
here  ara  not  within  either  sect.  3  or  sect  4,  sect 
19  has  no  application  to  them.  The  provisions  of 
sect.  19  apply  only  where  the  name  of  the  occupier 
has  been  omitted ;  here  the  names  of  the  occupiers 
have  not  been  omitted.  We  therefore  feel  ourselves 
thrown  back  on  the  Representation  of  the  People 
Act  1867.  Looking  at  that  Act,  it  is  clear  that  if 
these  persons  want  to  be  registered  under  the  3rd 
section  as  occupiers  of  dwelling  houses  in  respect  of 
their  respective  tenements,  they  must  not  only 
occupy  a  part  of  a  house  occupied  as  a  separate 
dwelling,  but  they  must  be  separately  rated. 
Instead  of  that,  all  the  occupiers  of  the  separate 
rooms  are  put  down  in  the  rate  book  as  occupiers 
of  the  whole  house,  and  are  rated  at  one  sum  of  lH 
I  am,  therefore,  of  opinion  that  it  is  unnecessary  to 
consider  whether  they  are  the  occupiers  of  *'  part  of 
a  house  occupied  as  a  separate  dwelling"  within  the 
meaning  of  the  Act,  because  they  are  not  separately 
rated,  each  to  the  extent  of  his  own  separate  in- 
terest in  the  house,  but  are  together  jointly  rated  in 
respect  of  the  whole  house.  Our  judgment  most 
the^ore  be  for  the  respondent 

Willbs,  J.~I  am  of  the  same  opinion.  I  think 
that  the  revising  barrister  was  right  in  his  conclu- 
sion, though  I  do  not  agree  in  his  reasons.  I  think 
he  mistook  the  effect  of  our  decision  in  Bains  r. 
Cuthbertson  (ubi  8tq!>,\  in  which  the  court  did  not 
decide  that  the  appellant  was  only  a  lodger.  The 
case  was  not  decided  on  that  ground  at  all.  On 
other  grounds  I  think  the  revising  barrister  was  right, 
as  assuming  that,  if  the  appellant  were  separately 
rated  in  respect  of  these  premises,  he  woidd  hare 
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the  fniDcbise,  it  i«  clear  that  he  is  not  so  rated. 
The  Reform  Act  of  1867  declares  that  a  number  of 
persons  shall  have  the  Parliamentary  franchise  and, 
amongst  others,  persons  who  occupy  any  part  of 
a  bouse  aa  a  separate  dwelling,  provided  that  they 
are  separately  rated.  It  is  necessary,  therefore, 
that  there  should  be  separate  rating,  in  order  to 
create  the  franchise.  Before  going  any  further,  let 
us  see  if  the  appellant  be  separately  rated.  He  is 
not.  On  reference  to  the  rate-book  we  find  that  the 
reviling  barrister  has  correctly  described  the  appel- 
lant as  jointly  rated  with  two  other  persons,  in 
respect  of  the  house  in  which  their  tenements  are. 
It  is  clear  that  they  are  rated  and  that  the  rates  are 
payable  by  them,  broause  if  the  rates  were  to 
be  paid  by  the  owner  the  rate-book  would  have 
said  80  in  the  appropriate  column.  We  start 
then,  with  this,  that  the  appellant  is  not  separately 
rated  in  respect  of  his  tenement.  Nothing,  there- 
fore, can  be  plainer,  than  that  the  appellant  is  not 
entitled  to  a  vote,  unless  he  is  helped  by  the  Poor 
Rate  Assessment  and  Oollection  Act  1869.  The 
preamble  of  that  Act  states  that  **  it  is  expedient 
to  amend  the  law  relating  to  the  collection  of  poor 
rates  asaessed  upon  occupiers  of  hereditaments  held 
for  short  terms  and  to  the  making  and  collecting  of 
the  poor  rate."  It  is  contended  that  the  case  of  the 
appellant  is  helped  by  sect.  19,  and,  reading  that 
section  solely  by  itself,  it  certainly  seems  that  that 
is  so.  But,  if  we  read  the  19th  section  in  connec- 
tion with  the  rest  of  the  Act,  it  is  plain  that  the 
appellant  is  not  helped  by  it,  as  the  section  is  merely 
a  mode  of  giving  effect  to  the  prior  provisions  of 
the  Act.  Reading  the  proviso  by  itself,  it  seems  like 
an  enactment  that  no  rating  at  all  shall  be  necessary 
to  confer  the  franchise.  That,  however,  cannot  be 
its  real  intention,  as,  if  it  were,  the  Act  would  not 
be  an  Act  relating  to  a  supposed  omission  on  the 
part  of  the  guaidians,  and  providing  that  such 
omission  shall  not  prejudice  a  claim  to  the  franchise, 
but  it  would  be  an  Act  abolishing  rating  altogether 
as  a  qualification  for  the  franchise.  If  the  latter 
were  the  intention  the  Act  would  plainly  say  that 
every  householder  shall  have  the  franchise,  whether 
rated  or  not  The  19th  section  of  the  Act  of  1869 
is  simply  an  enactment  *Hhat  the  overseers,  in 
making  oat  the  rate,  whether  in  respect  of  a  whole 
house  or  not,  shall  enter  in  the  occupier's  column  of 
the  rate  book,  the  name  of  the  occupier  of  every  rate- 
able hereditament,  and  such  occupier  shall  be  deemed 
to  be  duly  rated  for  any  qoaliflcation  or  frmndiise.*' 
Therefore,  it  is  obvious,  that  the  Legislature  never 
intended  to  do  away  with  rating  as  a  qualification, 
but  to  provide  that  in  these  cases  it  should  only  be 
necessary  to  enter  the  name  of  the  occupier  in  the 
occupier*'  column,  and  that,  if  this  were  done,  his 
right  should  not  be  defeated.  Now  let  us  turn 
back  to  where  provision  is  made  for  collecting  thw 
rates  from  the  owner.  Sect  8  provides  that  the 
owner  may  enter  into  an  agreement  in  writing 
with  the  overseers  to  become  liable  for  the  poor 
rates.  It  is  sufficient  for  the  present  case  to 
say  that  no  such  agreement  was  made  here. 
We  now  pass  to  sect.  4,  which  gives  the  second 
branch  of  the  alternative  dealt  with  in  sect.  19. 
That  section  gives  the  vestry  power  to  order  the 
owner  to  be  rated  instead  of  the  occupier.  No  such 
order  was  made  in  the  present  case.  It  is  obvious 
that,  in  ordinary  cases,  when  the  special  provisions 
of  these  two  sections  (8  and  4)  do  not  apply,  sect.  19 
has  no  application ;  the  only  object  of  the  latter 
section  being  to  save  occupiers  from  being  injured 
by  sects,  t  or  4  being  carried  into  effect.  I  may 
mention,  that  I  am  not  at  all  satisfied  that 
this  statute  means  to  deal  with  the  case  of 
persons  occupying  part  of  a  dwelling  house.  It 
seema  to  me  that  sect  7  of  the  Representation  of 
the  People  Act  1867  still  governs  their  case.  I  need 


not  pursue  this  point  further ;  I  only  allude  to  it 
to  guard  myself  against  being  misunderstood.  The 
expression  '^  owner's  agreement"  that  occurs  in  the 
case  clearly  shows  that  the  revising  barrister 
thought  that  any  loose  agreement  between  the 
owner  and  the  overseers  would  be  sufficient  to  bring 
the  case  within  sect.  19.  I,  however,  cannot  bring 
myself  to  believe  that  the  Legislature  has  made  any 
such  shuffling  enactment;  on  the  contrary,  the 
reference  in  sect  19  to  sects.  3  and  4  appears  to  me 
sufllciently  clear. 

EjfiiLTiKo,  J. — I  am  of  the  same  opinion.  I  think 
the  decision  of  the  revising  barrister  must  be  upheld, 
though  I  do  not  agree  wiUi  tho  reasons  he  has  given 
for  that  decisiou.  I  ground  my  judgment  sol^y  on 
the  fact  that  the  appellant  is  not  separately  rated, 
but  is  rated  jointly  with  others  in  respect  of  the 
whole  house  in  which  he  hp«  only  a  room.  At  first 
sight,  it  may  seem  hard  to  disfranchise  the  appellant 
because  he  is  made  liable  joiutly  with  others  in  re- 
spect of  a  house  of  14/.  value,  whereas  he  would  be 
entitled  to  the  franchise  if  he  were  separately  rated 
in  respect  of  a  house  of  very  much  less  value. 
But  tiie  answer  is  that  the  Legislature  has  so 
enacted,  and  for  a  very  gooNcl  reason.  The  Legisla- 
ture in  sects.  3  and  61  (the  interpretation  clause)  of 
the  Reform  Act  of  1867,  evidently  attach  great 
importance  to  the  separate  occupation  of  a  dwelling, 
and  make  separate  rating  the  test  of  such  separate 
occupation.  But  in  truth  it  is  not  our  province  at 
all  to  inquire  the  reason  of  the  enactment ;  suffice 
it  to  say  that  if  a  man  wishes  to  acquire  the  borough 
franchise  where  the  value  of  his  house  is  no  part  of 
his  qualification,  he  must  be  separately  rated.  I 
agree  with  my  Lord  and  my  brother  Willes  in 
thinking  that  it  clearly  appears  in  this  case  that 
the  appellant  was  jointly  rated  with  others  in  re- 
spect of  the  whole  house.  That  is  not  sufficient. 
Sir  George  Honyman  did  not  take  issue  on 
this  fact,  but  caught  assistance  from  the  provi- 
sions of  the  Act  of  1869.  At  first  sight,  sect  19 
of  that  Act  seemed  to  be  in  his  favour,  but  when 
further  looked  into,  it  does  not  aid  his  case,  as  it  is 
confined  to  cases  where  there  is  either  a  written 
agreement  between  the  owner  and  the  overseers,  or 
else  an  order  of  vestry  under  which  the  owner  is 
liable  to  pay  the  rate.  Neither  of  these  conditions 
has  been  performed  here,  so  that  the  section  has  no 
application.  We  fall  back  then  on  the  fact  that 
the  appellant  is  not  separately  rated,  and  conse- 
quently is  not  entitled  to  the  franchise  under  sect  8 
of  the  Act  of  1867. 

Bbbtt,  J.—- Sect  8  of  the  Poor  Rate  Assessment 
and  Oollection  Act  1869  does  not  apply  here,  because 
there  has  been  no  agreement  in  writing  between  the 
owner  and  the  overseers  ;  sect.  4  has  nothing  to  do 
with  it,  because  the  owner  is  not  rated  ui^er  an 
order  of  vestry.  Neither  then  has  sect  19  any 
application,  for  the  first  part  of  that  section  must  be 
read  as  though  it  were  *<  although  the  rate  is 
collected  from  the  owner,"  that  is  to  say,  **  although 
the  rate  is  received  from  the  owner  under  sect  8  or 
sect  4,"  yet  the  overseers  are  to  enter  the  occu- 
pier's name  in  the  appropriate  column,  and  the 
occupier  shall  then  be  deemed  to  be  duly  rated. 
The  latter  part  of  the  section  then  applies  to  Uie 
case  of  an  omission  by  the  overseers  to  do  that  whidi 
ought  to  have  been  done  under  the  earlier  part  of 
the  section.  The  appellant,  then,  clearly  does  not 
satisfy  the  provisions  of  the  Reform  Act  1867,  and 
is  not  aided  by  the  Act  of  1869.  On  these  grounds 
I  think  that  the  appeal  must  be  dismissed. 

Judgment  fir  rupondmU 

Attorneys  for  appellant  7Vaoer«,  Dt  Gex,  and 
Smith ;  for  respondent,  Harper,  Broad,  and  Manby, 
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Nov.  23,  24,  and  25,  1870. 

Be  Thb  Nobwioh  Election  Petitiok  ; 
Stbybna  V,  Tillbtt. 

Election   petition — Effect  of  judge's  report^  Corrupt 
practices  at  a  previous  election. 

An  election  petition,  under  81  ^  82  Vict.  c.  125,  alleged 
corrupt  practices  on  the  respondent's  part  at  an  elec" 
tian  for  the  same  place  previous  to  that  at  which  he 
was  elected  At  this  previous  election  he  was  an 
unsuccessful  candidate,  and  he  petitioned  against  the 
return,  prcttfing  Jot  the  seat ;  and  at  the  same  time 
recriminatory  charges  were  made  against  him.  At  the 
trial  oj  that  petition  the  then  respondent's  election  was 
declared  void,  but  after  the  investigation  of  three 
cases  of  alleged  bribery  against  the  petitioner,  the 
scrutiny  and  the  recriminatory  charges  were  both 
abandoned;  and  the  judge  reported  that  he  believed 
the  election  was  on  the  petitioner's  part  perfectly  pure: 

Held,  that  there  was  nothing  in  the  Act  of  Parliament 
or  the  decisions  of  the  election  committees  to  render 
this  report  final;  and  that  it  was  competent  to  the 
petitioner  on  the  trial  of  this  petition  to  give  evidence 
of  such  cases  of  corr^t  practices  at  the  previous  eke- 
tion,  as  with  reasondble  diligence  he  had  been  unable 
to  discover  at  the  time  of  the  previous  petition. 

This  was  a  petition  under  the  Parliamentary 
Election  Act  1868,  prajing  that  it  might  be  deter- 
mined that  the  respondent,  J.  H.  Tillett,  was  not 
duly  elected  and  returned  at  the  election  for  the 
city  of  Norwich,  holden  on  the  12th  July  1870,  and 
that  Mr.  J.  W.  Huddleston,  the  unsuccessful  candi- 
date at  that  election,  was  duly  elected,  and  ought  to 
have  heen  returned,  or  that  the  said  election  was  a 
Toid  election. 

The  petition  recited  that  an  election  for  the  said 
city  of  Norwich  took  place  in  November  1868, 
during  the  present  Parliionent,  at  which  the  respon- 
dent, Sir  W.  Russell,  Bart,  and  Sir  Henry  Josias 
*  Stracey,  Bart.,  were  candidates,  and  the  returning 
officei  returned  the  said  Sir  H.  J.  Stracey  and  Sir 
W.  Russell  as  being  duly  elected  ;  that  the  respon- 
dent petitioned  against  the  return  of  Sir  H.  J. 
Stracey ;  that  Baron  Martin  tried  Uie  petition  under 
the  Parliamentary  Elections  Act  1868,  and  certified 
that  the  election,  so  far  as  related  to  the  said  Sir 
H.  J.  Stracey,  was  Toid ;  that  another  election  took 
place  on  the  12th  July  1870,  and  the  respondent 
was  returned  as  duly  elected ;  that  subsequently  to 
the  said  certificate  of  Martin,  B«,  a  commission  was 
issued  under  15  &  16  Vict  c.  57,  to  make  inquiry 
concerning  corrupt  practices  at  the  Norwich  elec- 
tion of  NoTember  1868,  and  the  commissioners  duly 
made  their  report. 

Paragraphs  5  and  6  of  the  petition  were  as 
follows : 

5.  Your  petitioneir  farther  says  that  the  said  Jacob  Henry 
Tillett  was  not  duly  elected  at  the  said  election  of  July 
1870.  and  was  diflqualifled  for  election,  for  that  he  was 
gnilty  by  himself,  and  by  other  persons  on  his  behalf,  of 
bribery,  treatinir,  and  undue  influence  before,  during,  and 
after  the  said  election  of  November  1868,  whereby  he  was 
and  is  incapacitated  and  disquaUfled  from  serving  in  Par- 
liament for  the  said  city  during  the  present  Parliament. 

6.  Your  petitioner  further  says  that  the  said  Jacob  Henry 
Tillett  was  not  duly  elected  at  the  said  election  of  July 
1870.  because  due  notice  of  his  said  disqualification  aa  a 
candidate  was  giTen  to  a  larger  number  of  voters  who  voted 
for  him  at  such  election  than  the  colorable  migorily  by 
which  he  was  retumed,  and  that  the  said  J.  W.  Huddleston 
was  duly  elected,  and  ought  to  have  been  returned. 

The  petition  furtht;r  alleged  the  engagement  by 
the  respondent  of  corrupt  agents,  and  also  bribery, 
treating,  and  undue  influence  by  him  and  his 
agents,  at  the  election  of  July  1870. 

Application  was  made  at  judge's  chambers  by  the 
respondent,  that  paragraphs  5  and  6  of  the  petition 
should  be  struck  out ;  and  on  the  19th  Aug.  1870, 
Byles,  J.  ordered  them  to  be  struck  out  accordingly. 


And  he  further  ordered  that  the  petitioner  should 
be  at  liberty,  if  he  thought  fit,  to  st^y  all  farther 
proceedings  until  the  tenth  day  of  the  next  tenn, 
that  he  might  have  the  judgment  of  the  Coortof 
Common  Pleas  on  the  yalidity  of  that  order. 

The  certificate  and  report  of  Baron  ftUrtin  to 
the  Speaker  are  contained  in  the  "•  Votes  and  Pro- 
ceedings of  the  House  of  Commons  in  the  Session 
1868-69,"  p.  20  ri6th  Feb.  1869) : 

"  I,  Sir  Samuel  Martin,  Ent.,  one  of  the  Banmi 
of  the  Court  of  Exchequer,  and  one  of  the  judges 
for  the  time  being  for  the  trial  of  election  petitions 
in  England,  do  hereby,  in  pursuance  of  the  uid 
Act,  certify — 

"  1.  That  upon  the  14th  Jan.  inst.,  and  several 
days  following,  I  duly  held  a  court  at  Norwich  for 
the  trial  of,  and  did  try,  the  election  petition  for  the 
city  of  Norwich,  between  Jacob  Henry  Tillett, 
petitioner,  and  Sir  Henry  Josias  Stracey,  respon- 
dent. 

"  2.  And,  in  pursuance  of  the  said  Act,  I  certify 
that  at  the  conclusion  of  the  said  trial  I  determined 
that  the  said  Sir  Henry  Josias  Stracey,  being  the 
member  whose  return  and  election  were  complained 
of  in  the  said  petition,  was  not  duly  elected,  and 
that  his  election  was  void,  because  he,  by  his  agaa, 
was  guilty  of  bribery  at  the  said  election ;  (a)  and  I  do 
hereby  certify  in  writing  such  my  determination  to 
you. 

"  3.  And  whereas  charges  were  made  in  the  sud 
petition  of  corrupt  practices  haring  been  committed 
at  the  said  election,  in  further  pursuance  of  the  said 
Act  I  report  as  follows : 

^  4.  That  no  corrupt  practices  were  prored  to  haie 
been  committed  by  or  with  the  knowledge  or  con- 
sent of  any  of  the  candidates  at  the  said  election; 
tmd,  further,  that  it  was  proTed  to  my  satisfacticm 
that  neither  the  said  Sir  Henry  Joaias  Stracey  or 
the  other  candidates  at  the  said  election  had  any 
personal  knowledge  or  connection  whatever  vith 
bribery  or  any  other  illegal  or  corrupt  practice. 

''5.  And  I  further  report  that  the  names  of 
persons  who  were  proved  at  the  trial  to  have  been 
guilty  of  corrupt  practices  are  Bobert  Hardiment, 
Arthur  Hunt,  Bobert  Callow,  and  Thomas  Hat- 
chings. 

"6.  And  I  further  report  that  corrupt  pnctioes 
did  prevail  at  the  said  election,  and  that  there  ii 
reason  to  believe  that  corrupt  practices  did  exten- 
siveljr  prevail  at  the  same,  and  that  they  were  of 
the  nature  stated  in  my  special  report,  which  fol- 
lows: 

"  7.  And  I  do  further,  in  pursuance  of  the  said 
Act,  make  this  special  report  as  to  matters  which 
asoee  in  the  course  of  the  said  trial,  an  account  of 
which  ought,  in  my  judgment,  to  be  submitted  to 
the  House  of  Commons. 

"  At  the  middle  of  the  day  of  polling  Sir  WiUiam 
Russell  and  Mr.  Tillett,  the  liberal  candidates,  hid  t 
considerable  majority,  and  there  is  no  reason  to 
believe  that  up  to  this  time  any  corrupt  vote  hsd 
been  given  on  either  side ;  but  from  thence  until 
the  close  of  the  poll  I  believe  that  bribery  was  ex- 
tensively committed  in  order  to  procure  the  election 
of  Sir  Henry  Josias  Stracey.  So  far  as  the  evidence 
went,  the  voters  who  were  bribed  were  of  one  dasi, 
viz.,  workmen  or  labourers  for  daily  wages.  These 
people  did  not  go  to  work  that  day,  but  collected  in 
considerable  numbers  in  and  about  public  hoasei 
and  beershops,  and  there  waited  to  be  bribed.  Soms 
of  them  either  of  themselves  thought,  or  it  wis 
suggested  to  them  by  others,  that  it  was  reasonable 
and  just  they  should  be  paid  their  day's  wages  by 
the  candidate  for  whom  they  voted.  It  miy  be 
that  in  some  instances  this  feeling  was  honestly 

(a)  The  words  in  italics  were  not  in  the  orudml  oertifioriB 
and  report,  bat  were  added  in  a  Babsoqnanit  snppkoBMBtd 
report. 
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eaterUined,  but  in  the  great  majority  of  instances 
it  was  a  mere  pretext  in  order  to  obtain  biibes.  A 
number  of  these  voters  went  to  the  poll  in  a  gross 
itate  of  druokeooess,  some  of  them  so  draak  as  not 
to  know  for  whom  thej  came  to  vote ;  and  I  have 
no  doabt  that  a  very  considerable  number  of  bribed 
voters  gave  their  votes  between  two  and  four  o'clock 
of  the  day  of  polling.  I  expected  that  there  would 
have  been  a  scrutiny,  but  it  was  abandoned  on 
behalf  of  Mr.  Tillett,  and  I  am  therefore  unable 
to  state  the  number  of  the  bribed  voters.  I 
am  also  unable  to  state  who  the  bribers  were, 
with  the  exception  of  the  man  Hardiment,  who 
absconded  after  the  petition  was  presented,  and 
the  man,  Arthur  Hunt,  who  was  examined  at  the 
trial.  Another  ,maQ,  called  Warledge,  also  ab- 
iconded  after  the  petition  was  presented,  and  he 
probably  was  extensively  employed  in  bribing.  The 
mm  paid  to  each  bribed  voter  was  smalL  One 
pound  to  each  was  the  sum  proved  to  have  been 
paid  by  Hardiment,  and  7«.  6d.  each  to  the  voters 
bribed  by  Hunt.  I  am  also  unable  to  state  what 
amount  of  money  was  spent  in  bribery,  and  I  failed 
to  obtain  any  information  as  to  the  source  from 
whence  the  money  came,  or  the  persons  by  whom  it  was 
sappUed  to  the  bribers ;  but  I  believe  that  there  was 
a  corrupt  agency  at  Norwich  by  which  the  money 
was  supplied.  Both  Sir  H.  J.  Stracey  and  a  gen- 
tleman (Mr.  Paterson)  who  was  an  active  supporter 
of  his,  and  also  Mr.  Chittock,  the  election  agent 
for  Sir  Henry,  all  stated  upon  their  examinations 
that  they  did  not  know,  and  had  no  suspicion  from 
what  source  or  quarter  the  money  used  in  bribeiy 
came.  I  regret  that  I  am  unable  to  give  further 
information  upon  this  matter ;  but  the  tiial  before 
me  was  confined  to  evidence  as  to  bribery  (one 
instance  being  sufficient)  on  behalf  of  Sir  H.  J. 
Stracey,  or  an  agent  for  whom  he  was  responsible, 
or  by  Mr.  Tiliet,  or  an  agent  for  whom  he  was 
responsible.  The  case  of  general  bribery,  therefore, 
arose  only  incidentally.  If  it  be  deemed  right  to 
have  thia  matter  further  investigated,  it  can  only 
be  done  under  the  provisions  of  the  15  &  16  Vict 
c57. 

"  The  claim  to  the  seat  by  Mr.  Tillett  was  aban- 
doned for  reasons  satisfactory  to  me ;  and  I  believe 
the  election  was,  on  his  part,  perfectly  pure. 

^  A  copy  of  the  evidence  tfucen  by  the  deputy  of 
the  shorthand  reporter  of  the  House  of  Commons 
accompanies  this  my  certificate. 

(Signed)  <'  Samuel  Mabtot. 

"Jan.  22,  1869." 

In  pursuance  of  the  suggestion  made  by  Baron 
Martin  in  his  report,  a  royal  commission  was  issued 
to  make  inquiry  into  the  existence  of  corrupt  prac- 
tices at  Norwich  at  this  election.  The  commis- 
sioners made  their  final  report  on  the  15th  Feb.  1870. 
In  it,  referring  to  a  meeting  of  Russell  and  Tillett's 
party  just  before  the  day  of  nomination,  at  which 
the  propriety  of  securing  the  show  of  hands  was 
under  discussion,  they  said: — "It  is  clear  to  us 
upon  the  evidence,  that  in  the  presence  of  Sir  W. 
Bussell  and  Mr.  Tillett,  the  two  questions  were 
distinctly  raised,  whether  the  show  ef  hands  should 
be  secured,  and  whether  it  would  be  legal  to  do  so, 
and  in  answer  to  an  inquiry  they  were  distinctly 
told  by  Mr.  (3oates  that  it  would  not  *  void  the 
election.*  It  is  obvious  that  the  legality  of  that 
step  could  not  admit  of  argument,  unless  upon  the 
assumption  that  payments  were  to  be  made  for  the 
object  in  view.  We  are  satisfied  that  they  did  ac- 
quiesce ^n  the  arrangement,  though  the  details  of 
the  plan  to  be  adopted,  and  the  expense  that  might 
have  to  be  incurred,  were  not  brought  to  their 
knowledge  so  far  as  they  can  remember. 

"  Mr.  Kay,  acting  upon  what  he,  an  experienced 
election  agent,  believed  to  be  the  deliberate  decision 
of  the  committee  and  the  candidates,  employed  JS.  JEL 


Barnes  to  procure  men  to  attend  the  nomination. 
Barnes,  with  the  assistance  of  R.  S.  W.  Long,  a 
gamekeeper,  hired  a  number  of  men,  who  were  paid 
about  2«.  each,  and  eavly  in  the  day  they  secured 
possession  of  a  great  portion  of  the  hall,  and  thus 
with  the  aid  of  some  volunteers  from  Mr.  Colman*s 
factory,  the  show  of  hands  was  secured  for  the 
Liberal  candidates. 

"  The  expense  of  this  proceeding,  amounting  to 
8i  10s.,  was  borne,  we  find,  equally  by  Sir  W. 
Bussell  and  Mr.  Tillett,  but  the  exact  nature  of  this 
payment  was  not  brought  to  the  knowledge  of  either 
of  those  gentlemen.'* 

Sir  J.  B.  KarahJcB,  Q.  C.  (with  him  J.  0.  Qtiffits) 
for  the  petitioner,  on  the  8rd  Nov.  obtained  a  rule 
nisi,  calling  upon  the  respondent  to  show  cause  why 
the  said  order  of  Byles,  J.,  should  not  be  rescinded, 
set  aside,  or  varied. 

Mcmisty,  Q.  C,  and  RodweU,  Q.  C,  showed  cause. 
The  reference  to  the  trial  of  the  first  petition  con- 
cerning this  election  of  Nov.  1868,  as  given  in  Leigh 
and  Le  Marchant's  Election  Law,  p.  69,  shows  that 
Baron  Martin  held  in  this  very  case  that  Sir  H.  J. 
Stracey  was  respondent  in  all  matters  connected 
with  the  petition,  and  that  he  had  a  right  to  go  into 
the  recriminatory  charges  in  opposition  even  to  the 
judge.    It  appears,  too,  from  the  report  of  the  trial 
in  O'Malley  and  Hardcastle's  Election   Petitions, 
p.  11,   that  witnesses    were  called  to  prove  the 
recriminatory   charge  against  the   petitioner,  but 
they  failed  to  establish  a  case.    The  fact  was,  as  is 
shown  by  the  affidavits,  three   cases  against  the 
petitioner  Mr.  Tillett  were  gone  into,  and  Martin, 
B.,  held  that  they  failed;  upon  which  the  recrimi- 
natory charges  and  the  scrutiny  were  both  aban- 
doned.   What  the  petitioner  desires  to  do  now  is  to 
disqualify  the  respondent  upon  chai'ges  which  were 
made  and  investigated  before  Baron  Martin.      The 
issue  as  to  Mr.  Tillett's  guilt  has  been  decided,  and 
it  ought  not  to  be  re-opened,  even  although  it  is 
allegi^  that  one  particular  of  the  bribery  charged 
was  not  then  brought  before  the  judge.    Even  if 
this  were  not  res  judicatOy  it  is  contrary  to  all  the 
statutory    provisions  relating  to  the   matter  that 
chaxies  of  this  kind  should  be  made  so  long  after 
the  alleged  acts  of  brib^^.   By  17  &  18  Vict,  c  102, 
the  statute  which  provides  for  Boyal  commissions 
and  for  prosecutions  for  bribeiy,  sect.  14  enacts  "that 
no  person  shall  be  liable  to  any  penalty  or  forfeiture 
hereby  enacted  or  imposed  unless  some  prosecution 
action,  or  suit,  for  the  offence  committed  shall  be 
commenced  against  such  person  within  the  space  of 
one  year  next  after  such  offence  against  this  Act 
shall  be  committed."    This  section  is,  by  26  &  27 
Vict.  c.  29,  s.  5,  extended  to  apply  to  a  misdemeanor 
or  to  any  other  offence  under  the  Corrupt  Practices 
Prevention  Acts,  not  punishable  by  a  penalty  or 
forfeiture.  And  by  the  Parliamentary  El^tions  Act 
1868  there  are  limitations  of  time  for  presenting  peti- 
tions.   All  these  provisions  tend  to  show  that  it  was 
the  intention  of  the  Legislature  to  put  a  limit  to  a 
charge   of   bribery.    With   regard   to   a    member 
the  Act  of  1868  is  clear  in  making  the  judge's 
certificate  final:  (sect.  11,  sub-sect.  13);  and  thia 
court  acted  upon  that  provision  in  staying  the  pro- 
ceedings in  Waygood  v.  James  {the  Taunton  Election 
Petition),  L.  Rep.  4  C.  P.  361.    By  sect.  13,  there  is 
now  upon  the  journals  of  the  House  of  CJommons, 
the  report  of  Martin,  B.  that  the  election  on  Mr. 
Tillett's  part  was  perfectly  pure,  and    it  is  the 
object  of  these  paragraphs  of  the  i>etition  to  put 
upon  the  journals  a  certificate  of  another  judge  that 
he  was  guilty  of  bribery  during  that  same  election. 
Under  sects.  16  and  25,  the  report  and  other  matters, 
not  expressly  provided  for  by  the  rules,  are  to  be 
subject  to   the  practice  of   election  oommittees. 
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Sect.  43  giTes  the  penalties  for  personal  bribery  by 
a  candidate,  and  upon  conviction,  he  is  rendered 
incapable  of  bein^  elected  to  the  House  of  Com- 
mons, and  of  holding  certain  ofSces  during  the 
seren  years  next  after  the  date  of  his  being  found 
guilty.  Now,  if  such  charges  as  these  could  be  tried 
upon  this  petition,  a  man  might  be  found  guilty  of 
bribery  at  any  length  of  time  after  he  had  com- 
mitted bribery  as  a  candidate,  and  his  punishment 
might  be  exclusion  for  life,  instead  of  for  seven 
years,  which  the  Legislature  has  considered  suffi- 
cient. Besides,  it  would  be  drawing  a  distinction, 
which  never  could  have  been  intended,  between  the 
bribery  of  a  successful  and  an  unsuccessful  candi- 
date. In  the  case  mentioned  (  Waygood  v.  James\ 
the  only  occasion  upon  which  tins  court  has  had  to 
express  an  opinion  upon  a  point  at  all  like  this,  the 
judgments  of  your  Lordships  are  clearly  intended  to 
apply  as  much  to  the  report  of  the  election  judge  as 
to  his  certificate.  The  grounds  of  the  conclusion 
are  not  limited  at  all  to  the  words  of  the  Act  with 
regard  to  the  certificate,  but  are  based  mainly  on  the 
impropriety  of  trying  a  second  time  a  criminal  charge 
against  a  man  who  has  been  acquitted  of  the  same 
charge  before.  This  report  concerning  Mr.  Tlllett's 
conduct  was,  like  the  certificate  in  the  Tamitan  case, 
analogous  to  a  judgment  tn  rtm,^  and  was  not 
limited  in  effect  to  a  judgment  inter  partes, 
[WiLLES,  J. — It  decides  a  man's  status  in  one  case 
— that  of  the  member^but  not  in  the  other.  Even 
if  it  be  a  judgment  in  rem  with  regard  to  the 
respondent,  it  need  not  be  so  with  re^ud  to  the 
petitioner.]  In  both  cases  the  point  of  the  peti- 
tioner's or  respondent's  guilt  has  been  equally 
adjudged. 

The  Lyme  Regie  case,  1  P.  B.  ft  D.  25  ; 

South^Wctt  Bidmg  of  York  case,  O'M.  &  H.  213, 
both  support  the  assertion  that  this  point  has  really 
and  actually  been  adjudged.  In  the  iSouthampton  case, 
mentioned  in  a  note  (m),  p.  461  of  the  10th  edit,  of 
Bogers  on  Elections,  and  cited  in  the  Tauntm  case, 
a  petitioi^  on  the  ground  of  want  of  qualification 
and  acts  of  bribery,  was  presented  against  a 
member,  who  had  been  an  unsuccessful  candidate, 
but  had  been  declared  by  a  committee  duly  elected. 
The  speaker,  Mr.  Manners  Sutton,  stated  that  such 
a  petition  could  not  be  received,  since  both  these 
allegations  might  have  been  brought  forward  on  the 
hearing  of  the  former  petition,  though  it  was  pre- 
sented by  electors,  and  not  by  the  candidate  whose 
return  was  afterwards  declared.  The  practice  was, 
as  appears  in  the  second  Carnarvon  caae,  Cockb.  ft 
Bowe,  550,  for  a  committee  under  special  circum- 
stances tQ  apply  to  the  House  for  leave  to  file  a 
petition  after  the  time  allowed  by  the  rules.  More- 
over the  second  Canterbury  esAe^  reported  in  Clifford's 
Southwark  cases,  p.  361,  is  on  all  fours  with  the 
present  c%ie ;  the  committee  there  refused  to  hear 
evidence  against  the  unsuccessful  candidates  con- 
cerning their  proceedings  at  a  previous  election, 
because  they  had  been  adjudicated  upon  at  the  trial 
of  the  petition  immediately  following  that  election. 
The  previous  Acts  relating  to  this  point,  upon 
which  the  decisions  of  the  election  committees  were 
based,  are  the  GrenviUe  Act  (10  Qeo.  3,  c.  16}, 
08.  18  ft  25  ;  11  ft  12  Vict.  c.  98,  ss.  86  and  87 ;  15  ft 
16  Vict  c  57,  s.  1;  17  ft  18  Vict.  c.  102,  s.  36; 
26  Vict.  c.  29,  8.  9.  Besides  the  cases  already 
referred  to,  the  point  here  in  dispute  was  to  some 
extent  considered  in 

The  Great  Ta/rmouth  ease,  Falo.  ft  Fitz.  665 ; 

City  of  DubUm,  ease,  Fade,  ft  Fitz.  88 ; 

Second  Montgomery  case,  Perry  &  ^oapp,  462 ; 

Newcastle  ease,  Barron  ft  Austin,  564 ; 

Second  Peterboroiigh  case,  2  Pow.  Bod.  ft  Dew. 
287. 

aMaOey,  Q.C.,  Sir  X  B,  Karslake,  Q.C.,  and  J.  O. 
Oriffits  argued  for  the  petitianer  in  support  of  tiie 


rule.    There  is  a  broad  distinction  throaghont  the 
Act  of  1868,  and  all  the  decisions  of  election  com- 
mittees, between  the  effect  of  the  certificate  oob- 
ceming   a   member's   return    and   of  the  report 
concerning,  an    unsuccessful    candidate's   bribery. 
Nowhere  in  the  Act  is  it  said  that  the  report  is  to 
be  final  to  all  intents  and  purposes,  as  the  13Ui  sub- 
section of  sect.  1 1  enacts  concerning  the  certificate. 
The  report  of  itself  is  quite  extra-judidaL    It  cer- 
tainly is  not  here  a  judgment  inter  partes,  because  the 
parties  to  this  petition  are  different  from  those  of 
the  previous  one ;  and  it  is  not  a  judgment  m  ran, 
because  it  was  not  an  adjudication  at  all.    With 
regard  to  the  case  of  Waygood  v.  James  it  is  not 
necessary  to  maintain  all  the  dicta  of  the  jndgei 
concerning  a  matter  about  which  they  had  not  to 
consider.    It  is  sufficient  that  they  were  bound  by 
the  words  of  sect.  11  sabeect.  13.    The  dedsion  of 
the  court  was  right  upon  the  point  in  dispute,  sod 
that  point  does  not  necessarily  concern  that  which 
is  raised  in  the  present  case.   The  authorities  before 
the  Act  of  1868,  which  can  be  found  in  the  decisions 
of  the  election  committees,  are  all,  so  far  as  they  go, 
in  favour  of  the  petitioner's  case.    With  reganl  to 
the  second  Canterfmry  case,  if  on  the  second  petition 
the  committee  had  considered  themselves  unable  to 
go  into  the  conclusion  of  the  first  committee  ss  to 
Uie  bribery  of  the  unsuccessful  candidates,  there 
would  have  been  an  end  immediatdy  of  both  the 
further  petitions.    This  was  not  the  case,  and  it  ii, 
therefore,  a  fair  inference  that  they  did  not  consider 
the    previous    conclusion     binding    upon    them. 
[WiLLBB,  J. — ^That  case  is  peculiarly  inapplicable 
to  the  present ;  for,  first,  if  anything,  there  was  s 
conviction  by  the  previous  committee  of  all  the  can- 
didates ;  secondly,  the  decision  of  the  second  com- 
mittee seems  to  be  contrary  to  natural  justice.] 
In  the  Camelford  case,  Corbett  and  Daniel,  289,  it 
appeared  that  on  a  previous  petition  by  Stewart, 
one  of  the  candidates,  the  election  had  been  declared 
void,  four  candidates  having  been  found,  upon  s 
scrutiny,  to  have  received  each  the  same  number  of 
legal  votes;  the  previous  petition  alleged  Ivibery 
and  corruption  against  two  candidates  returned,  sod 
prayed  for  the  seats  for  the  petitioner  and  another 
candidate  (this  appears  from  the  petition  in  the 
Convmons  Jonmals,  vol.  74,  p.  85 ;  see  also  the  final 
resolution  of  the  House,  p.  324);  Stewart  and  anodier 
were  afterwards  elected  and  petitioned  against  for 
bribery  at  the  first  election ;  it  was  then  contended 
that  Stewart  had  been  acquitted  of  imfvoper  oondnct 
at  the   first   election,  and  he  could  not  be  tried 
twice  for  the  same  offence ;  but  it  was  answered 
that  this  proposition  required  that  it  should  be 
shown  not   only  tiiiat  the  sitting  members  were 
bound  to  recriminate  at  the  triid  of  the  former 
petition,  but  also  that  because  they  declined  to  do 
so,  all  the  world  were  precluded  ever  after  from 
entering  on  a  charge  of  bribery  which  might  hsTo 
been  capable  of  proof  at  that  time.    The  committee 
resolved  to  go  into  the  case  of  the  petitioners,  and 
afterwards  determined  that  Stewart  was  not  dolj 
elected.    Stewart  was  in  that  case  exactly  in  the 
same  position  as  the  respondent  here,  except  that 
the  scrutiny  was  gone  into  in  the  first  dmdfird 
case,  and  it  was  abandoned  in  the  first  Norwiek  esse. 
In  the  second  Cheltenham  case,  1  P.  R.  ft  B.  224  (hi 
which  Sir  Ronndell  Palmer  was  one  of  the  com- 
mittee), it  was  held  that  a  previous  petition  having 
been   presented   on   the   ground   of   bribery  and 
treating,  and  claiming  the  seat  for  the  unsuoeessfol 
candidate — such  claim  of  seat,  however,  having  been 
abandoned — ^it  was  competent  to  the  petitioner  on  the 
second  petition  to  give  evidence  against  the  respon- 
dent, the  unsuccessful  candidate,  for  whom  the  seat 
was  prayed  by  the  first  petition,  of  bribery  alleged  to 
have  taken  place  at  the  first  election.    In  that  ease, 
however,  there  seems  to  have  been  no  report  as  t9 
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the  recriminatory  charges  on  the  first  petition  ;  but 
it  was  held  in  the  second  C^re  case,  Wolf.  & 
Bris.  191,  that,  where  a  committee  which  sat  npon 
a  previous  election  had  resolved,  upon  recriminatory 
evidence,  that  the  candidate  for  whom  the  seat  was 
prayed  was  not  proved  to  their  satisfaction  to  have 
been  disqualified  as  a  candidate,  and  he  was  after- 
wards returned  and  petitioned  against,  the  decision 
of  the  previous  committee  was  not  to  be  taken  as 
conclusive.  The  only  authority  on  the  other  side 
is  a  mere  dictum  of  the  Speaker,  concerning  a 
member  of  the  House.  [Willbs,  J. — ^The  question 
is  whether  this  report  of  Martin,  B.  is  final.  The 
Act  of  1868  does  not  say  so ;  the  Grenville  Act 
does  not  say  so ;  and  the  only  important  argument 
that  it  should  be  so  is  derived  from  the  provisions 
in  the  43rd  section,  concerning  personal  bribery.] 

BoyiLi.,  G.J.— In  this  case  an  order  was  made  at 
the  instance  of  the  respondent  that  the  paragraphs 
5  and  6  of  the  petition  should  be  struck  out.  ^veral 
authorities  were  cited,  and  the  matter  was  discussed 
at  chambers,  when  my  brother  Byles,  besides 
striking  out  these  paragraphs,  further  ordered  that 
the  petitioner  should  be  at  liberty  to  stay  all  further 
proceedings,  that  he  might  take  the  judgment  of 
this  court  on  the  validity  of  the  order,  l^e  object 
was  that  by  deciding  this  point  before  the  trial  of 
the  petition  the  parties  might  be  saved  great  ex- 
pense, and  it  is  manifestly  a  far  more  convenient 
plan  than  that  of  trying  the  petition  before  it  is 
finally  settled  whether  the  most  important  part  is 
material  to  the  prayer  of  the  petition.  I  am  glad, 
therefore,  that  the  matter  has  been  brought  here, 
for  it  is  certainly  of  considerable  importance,  and  is 
likely  to  affect  the  rights  of  many  future  members 
of  Parliament.  It  has  been  contended  for  the 
respondent  that  the  certificate  and  report  of  Martin, 
B.  were  conclusiye  on  the  point  in  dispute,  because 
it  relates  to  matters  which  might  have  been  investi- 
gated on  the  trial  of  the  former  petition,  concerning 
which  the  certificate  and  report  were  made.  On  that 
occasion  Mr.  Tillett,  who  was  then  the  unsuccessful 
candidate,  was  the  petitioner,  and  it  was  open  to 
the  respondent  to  make  recriminatory  charges 
against  him,  and  to  have  the  matters  alleged  inves- 
tigated at  the  trial.  It  seems  that  three  cases  were 
considered,  and  that  at  the  end  of  those  three  cases 
Sir  H.  Stracey,  the  respondent,  abandoned  his  recri- 
minatory charges  against  the  petitioner.  Mr. 
TlUett  at  the  same  time  also  gave  up  the  scrutiny 
for  which  he  had  prayed.  Upon  that  the  trial  was 
concluded,  and  Martin,  B.,  decided  that  Sir  H. 
Stracey,  the  sitting  member,  was  not  duly  elected, 
and  that  the  election  was  roid ;  llie  certificate  which 
was  made  to  the  Speaker  of  the  House  of  Commons 
in  pursuance  of  sect.  11  of  the  Parliamentary 
Election  Act  1868  was  to  that  effect.  After  the 
certificate  Martin,  B.,  had  reported,  as  required  by 
the  statute,  that  there  had  been  no  corrupt  practices 
with  the  knowledge  and  consent  of  any  of  the  candi- 
dates, or  any  personal  knowledge  of  bribery  or 
other  corrupt  practices  by  them.  He  had  reported 
that  corrupt  practices  did  prevail  at  the  election, 
and  that  ^he  claim  to  the  seat  by  Mr.  Tillett  had 
been  abandoned  for  reasons  satisfactory  to  him, 
and  also  his  belief  that  the  election  on  Mr. 
TiUett's  part  had  been  perfectly  pure.  After 
the  second  election,  Mr.  Tillett  having  been 
elected,  the  present  petition  set  forth  in  paragraphs 
5  and  6  in  general  terms  charges  of  bribery  by  Mr. 
Tillett  at  the  former  election,  and  there  could  be  no 
doubt  that  these  were  matters  which  might  have 
been  inquired  into  on  the  former  petition.  Some  of 
these  were  inquired  into;  but  the  matters  in  this 
petition  were  not  even  known  to  the  present  peti- 
tioner at  that  time,  and  no  decision  was  given  upon 
them.    The  present  charges  had  been  discovered  on 


the  sitting  of  the  Royal  Commission.  It  was  now 
contended  that  the  petitioner  in  this  case  was 
estopped,  and  concluded,  not  only  from  setting  up 
the  cases  heard  before  Martin,  B.,  but  also  cases 
which  Martin,  B.,  never  inquired  into.  The  juris- 
diction of  this  court  for  the  trial  of  election  petitions 
depends  on  the  31  &  32  Vict.  c.  125,  and  the  effect 
of  the  decisions  of  the  election  judge  must  be 
governed  by  the  provisions  of  that  statute.  In  con- 
sidering the  different  decisions  on  the  Act  of  Parlia- 
ment it  seems  to  me  to  be  material  to  see  what  have 
been  the  decisions  under  the  former  Acts  on  this 
subject.  The  first  was  the  Grenville  Act  (the  10th 
Geo.  3,  c.  16),  BS.  18  and  25.  The  18th  section  set 
forth  on  what  election  committees  might  report. 
They  were  to  determine  whether  the  petitioners  or 
the  sitting  members  were  duly  returned,  or  whether 
the  election  was  void,  and  their  determination  as  to 
that  was  to  be  final.  And  the  House,  on  being 
informed  thereof,  was  to  order  the  same  to  be 
entered  on  their  journals,  and  give  directions  for  the 
carrying  the  said  determination  into  execution.  So 
far,  they  had  no  power  to  consider  any  other  matter ; 
but  by  sect  25  it  was  further  enacted  that  if  the 
committee  should  come  to  any  resolution  other  than 
the  determination  mentioned  in  sect.  18  they  should, 
if  they  thought  proper,  report  the  same  to  the  House 
for  their  opinion  ;  at  the  same  time  that  the  chair- 
man of  the  select  committee  should  inform  the 
House  of  such  determination,  and  the  House  might 
confirm  or  disagree  with  such  resolution,  and  make 
such  orders  thereon  as  to  them  should  seem  proper. 
On  this  statute  it  was  dear  the  determination  of 
the  committee  as  to  the  seat  was  to  be  final ;  their 
report  on  any  other  matter  was  not.  Following  up 
the  history  of  these  legislative  enactments,  the  next 
statute  was  the  11  &  Id  Vict.  c.  98,  in  which  ss. 
86  and  87  corresponded  with  the  enactments  in  the 
previous  Act.  The  committee  was  to  determine 
who  was  the  sitting  member,  or  whether  the  election 
was  void,  and  that  determination  was  to  be  final. 
By  the  87th  section,  if  the  committee  came  to  any 
other  resolution  they  might  report  it  to  the  House, 
and  the  House  of  Commons  would  determine  upon 
it.  They  might  or  might  not  make  a  report.  By 
subsequent  legislation  greater  effect  was  given  to 
a  report  of  a  committee.  By  15  &  16  Vict.  c.  57, 
s.  1,  if  a  committee  reported  that  corrupt  prac- 
tices extensively  prevailed,  a  commission  might 
issue.  By  17  &  18  Vict.  c.  102,  s.  36,  still  greater 
effect  was  given  to  the  report  of  a  committee,  and  a 
report  that  a  candidate  by  himself  or  his  agents  had 
been  guilty  of  bribery  rendered  the  candidate  in- 
capable of  sitting  in  the  then  existing  Parliament. 
By  the  26  Vict.  c.  29,  s.  9,  a  further  effect  was 
given  to  the  report  of  an  election  committee,  where 
they  reported  that  certain  persons,  not  candidates, 
had  been  guilty  of  corrupt  practices.  But  even 
there  the  report  was  not  final.  This  was  the  posi- 
tion in  which  legislation  on  the  question  stood 
down  to  the  passing  of  the  Parliamentary  Elections 
Act  1868,  now  in  consideration.  In  this  statute  the 
provisions  are  in  harmony  with  the  previous  prac- 
tice ;  and  with  some  alterations,  the  effect  of  the 
prior  decisions  had  been  preserved.  This  Act  of 
Parliament,  which  was  the  foundation  of  the  juris- 
diction  of  this  court,  made  a  very  material  dis- 
tinction as  to  what  was  final  and  what  was 
not  final.  By  the  11th  section,  sub-sect.  18, 
the  judge  was  to  determine  who  was  elected, 
or  whether  the  election  was  void,  and  such 
determination  was  to  be  final ;  and  by  sub-sect.  16 
the  decision  of  the  court  on  a  special  case  on  the 
points  raised  by  a  petition  was  to  be  final.  But  by 
the  14th  sub-section  of  sect.  11  the  judge  was  to 
report  in  writing  to  the  Speaker  whether  corrupt 
practices  had  been  proved  to  thw  knowledge  of  any 
candidate,  and  whether  comipt  practioes  had  ex- 
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tensively  preyailed ;  but  nowhere  waa  it  said  that 
that  report  should  be  final.  Nor  does  the  15th  sub- 
section  make  the  special  report  final,  which  the  Judge 
has  power  to  send  to  the  Speaker.  So  with  respect 
to  the  di8qi:^iflcation  of  candidates  for  corrupt 
practices  under  sect.  46,  the  words  "reported  by  a 
judge"  are  to  haye  the  same  effect  as  "  declared  by 
an  election  committee."  The  provisions  of  the 
former  Acts  are  closely  followed,  and  there  is  the 
same  distinction  in  all  of  them  between  a  mere 
report  and  a  final  determination.  There  is  nothing 
whatever  in  this  Act  which  makes  the  report 
of  an  election  judge  equivalent  to  his  oertifl- 
cate,  or  which  miJces  the  report  finaL  If  such 
a  report  had  never  been  final  when  made  by  elec> 
tion  committees  under  previous  Acts,  it  would  be 
straining  a  long  way  to  make  it  final  now.  This 
court  is  to  be  guided  by  the  decisions  of  the  House 
of  Commons,  and,  so  far  from  the  decisions  of  the 
House  of  Commons  being,  as  contended  by  the 
respondents,  their  practice  seems  to  have  been 
exactly  the  contrary.  In  cases  affecting  sitting 
members  it  has  been  held  necessary  to  decide  that 
charges  against  them  of  corrupt  practices  should  be 
limited  as  to  the  time  when  made,  and  that  they 
should  not  be  continually  harassed  by  such  charges, 
and  that  there  should  be  a  time  when  no  further 
questions  should  be  raised  against  them.  In  nearly 
all  the  cases  where  the  practice  had  been  to  hold 
further  inqairies  into  corrupt  practices  to  be  con- 
cluded absolutely  by  a  previous  investigation,  they 
had  been  cases  of  sitting  members,  or  of  men  seated 
on  petition.  In  such  cases  an  inquiiy  and  deter- 
mination as  to  the  seat  of  a  sitting  member  were 
held  to  be  final  to  all  intents  and  purposes.  And 
the  reason  for  doing  so  seems  to  be  obvious.  It 
was  of  course  in  order  that  the  House  and  the  mem- 
ber's constituents  should  not  be  left  in  any  doubt 
as  to  the  person  who  certainly  r^resented  the  con- 
stituency. In  nearly  all  the  cases  referred  to  in  the 
arguments,  where  paities  were  precluded  from 
going  behind  a  previous  investigation,  the  decision 
had  relation  to  a  sitting  member  or  one  who  having 
obtained  a  seat  was  held  to  have  lost  it  by  a  void 
election.  In  the  Taunton  Election  cote,  Waygood  v. 
Jamea,  L.  T.  Rep.  4  C.  P.  861,  we  were  called  upon 
to  say  whether  the  decision  of  a  judge  at  an  election 
petition,  by  which  the  unsuccessful  candidate  had 
been  declared  duly  elected,  was  final.  We  held 
that  it  was,  although  it  was  alleged  that  matters 
were  not  gone  into  before  the  judge,  which  would 
have  affected  his  determination.  There  is,  how- 
ever, an  express  enactment  of  the  Legislature,  viz., 
the  Idth  sub-section  of  sect.  11,  that  the  judge  shall 
determine  whether  the  member,  whose  return  or 
election  is  complained  of,  or  any  and  what  other 
person  was  duly  returned  or  elected,  and  shall 
forthwith  certify  in  writing  such  determination  to 
the  speaker,  and  upon  such  certificate  being  given, 
such  determination  shall  be  final  to  all  intents  and 
purposes.  This,  however,  has  reference  only  to  the 
person  declared  duly  elected.  The  Legislature  has 
no  regard  to  the  finality  of  the  decision  concerning 
other  persons,  and  the  House  of  Commons  has 
never  refused  to  consider  charges  which  might  have 
been  made  before,  provided  they  do  not  relate  to 
members  of  their  House.  The  case  Mr.  Bodwell 
has  chiefiy  relied  on  is  the  second  Canterbury  case, 
reported  in  Clifford's  Southwark  Cases,  p.  857. 
When,  however,  that  case  is  examined,  it  will  not 
bear  the  interpretation  he  put  upon  it.  Nothing 
occurred  there  like  that  which  is  the  pecu- 
liarity of  the  present  case.  The  true  explanation  of 
that  case  seems  to  be  this :  In  the  first  case,  the 
petition  prayed  that  the  election  and  return  might 
be  declared  void,  and  for  sach  further  relief  as  to 
the  House  should  seem  meet ;  the  two  successful 
Gftodidatei  had  been  Baker  and  Sawbridgei  the  two 


unsuccessful  Gipps  and  Honey  wood,  and  the  peti- 
tioners were  some  of  the  electors;  the  committee 
held  that  under  the  allegations  and  prayer  of  the 
petition  the  counsel  might  be  allowed  to  go  mto 
evidence,  the  result  of  which  might  declare  Gippi 
and  Honey  wood  legally  elected.  The  evidence  is  uid 
to  have  established  bribery  and  treating  on  the  part 
of  all  four  candidates,  and  counsel  for  the  peti- 
tioners having  abandoned  their  claim  for  t^e  seati 
on  behalf  of  Gipps  and  Honeywood,  the  coaoael 
for  the  respondents,  the  sitting  members,  also  with- 
drew. The  committee  then  determined  that  neither 
Baker  nor  Sawbridge  were  duly  elected;  that  the  last 
election  was  a  void  election ;  that  neither  the  petitioo 
nor  the  opposition  to  it  was  frivolous  or  vexatioan 
They  also  came  to  a  special  resolution  that  the  evi- 
dence did  not  go  to  seating  Gipps  or  Honeywood.  A 
second  election  soon  after  took  place  at  which  tbeBsme 
four  persons  were  candidates,  and  Baker  and  Saw- 
bridge  were  again  successful.  There  were  the  tvo 
petitions,  the  first  by  the  same  electors  who  peti- 
tioned before,  praying  that  the  election  and  retam 
were  void,  and  Uiat  Gipps  and  Honeywood  were 
duly  elected,  and  ought  to  have  been  returned.  The 
other  petition  in  the  second  case  was  by  some  other 
electors  stating  that  Gipps  and  Honeywood,  as  well 
as  Baker  and  Sawbridge  were  disabled  and  incapa- 
citated by  reason  of  the  bribery  and  treating  of 
which  they  had  all  been  guilty  at  the  former  elec- 
tions. On  the  first  of  these  petitions  the  committee 
resolved  that  evidence  tending  to  seat  Gipps  and 
Honeywood,  was  admissible,  and  upon  the  evidence 
they  resolved  "  That  the  committee  who  were  ap- 
pointed to  consider  the  former  petition  of  John 
Callaway  and  others,  having  declared  the  electioD  of 
John  Bi^er,  Esq.  and  Ssmuel  Elias  Sawbridge,  £iq, 
void,  the  said  petition  containing  no  other  allega- 
tion than  of  bribery  and  corrupt  practices,  it  is  the 
opinion  of  this  committee  that  the  said  election  wu 
declared  void  for  bribery  and  corrupt  practioeB 
only."  They  then  declared  Baker  and  Sawbridge 
not  to  be  duly  elected,  and  further  they  determined 
"  that  the  counsel  for  the  late  sitting  members  be 
not  permitted  to  bring  evidence  to  disqualify" 
Gipps  and  Honeywood.  This  furt  her  determioatiaD 
seems  to  have  been  on  the  ground  that  Baker  and 
Gipps  no  longer  had  any  locus  standL  The  other 
petition  was  held  to  be  fraudulent,  and  the  com- 
mittee determined  that  Gipps  and  Honeywood  oogfat 
to  have  been  returned,  and  in  consequence  they 
took  their  seats.  But  vrlthin  the  fourteen  daji 
allowed,  a  petition  was  presented  against  them,  and 
it  was  ordered  by  the  House  to  be  taken  into  con- 
sideration. It  went  off,  however,  on  default  of 
recogpaisances.  Now  it  seems  to  me  that  the  result 
of  that  case  is  so  far  from  being  in  favour  of  the 
respondent's  view  that  it  is  an  authority  the  other 
way,  for  the  committee  did  not  consider  Gipps  and 
Honeywood  absolutely  disqualified  by  the  opinion 
of  the  former  committee.  The  second  Qukviiam 
case,  the  Clare  case,  and  the  Camei/ord  case,  are  all, 
BO  far  as  they  go,  authorities  the  same  way.  In  the 
Dungarvan  caee,  2  P.  B.  &  D.  300,  Mr.  Napier,  the 
chairman,  gave  an  elaborate  judgment  upon  the 
points  rais^,  but  that  case  is  no  authority  for 
saying  that  conmiittees  would  not  go  into  a  matter 
which  had  not  been  previously  investigated.  In 
one  of  the  cases  I  have  mentioned,  a  most  distin- 
guished lawyer  was  a  member  of  the  committee;  I 
refer  to  Mr.  Boundell  Palmer,  in  the  second  CMat' 
ham  case.  Here  at  the  trial  of  the  former  petition, 
it  seems  that  three  cases  of  bribery  charged  against 
Mr.  Tillett,  were  gone  into  before  Baron  Martin, 
and  he  held  that  they  failed.  It  is  not  iiecnmary  to 
decide  whether  those  particular  cases  cau  ue  inrei- 
tigated  again ;  my  impression  is  that  they  uaght  not 
to  be,  but  the  matters  alleged  against  the  respondent 
now  which  were  not  referred  to  at  the  prerioBi 
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trial,  may  cldarly  be  considei'ed.  There  is  no 
aatboritj  for  striking  these  paragraphs  out.  It  has 
been  alleged  that  the  whole  charge  of  corrapt  prac- 
tices against  the  respondent  at  the  first  election  is 
res  adfudicata,  bat  how  can  that  be  so  with  regard 
to  those  matters  which  were  not  bi-ought  to  the 
notice  of  Baron  Martin,  the  parties  to  the  litigation 
being  now  different  from  those  of  the  former  peti- 
tion? It  was  said  that  the  decision  of  the  judge 
was  a  judgment  ta  rem,  and  concerned  the  sialics 
perMOHo.  That  decision,  no  doubt,  was  so  in  respect 
of  the  sitting  member,  but  not  as  to  the  unsuccess- 
ful candidate :  the  report  merely  was  that  the  charge 
was  not  proved  against  him.  If  he  had  been  found 
(piilty  after  being  heard  in  defence,  effect  would 
haye  been  giren  to  the  report  by  the  statute,  but 
no  effect  is  given  in  the  case  of  a  charge  being  not 
proved,  and  it  is  left  open  to  a  judge  to  go  into  the 
charge  again.  The  Act  does  not  make  the  report 
conclusive  under  the  circumstances  of  this  case,  and 
we  hsve  no  power  to  make  it  so.  Baron  Martin 
said  he  believed  the  election  was  on  Mr.  Tillett's 
part  perfectly  pure.  How  is  that  statement  of 
belief  upon  the  evidence  adduced  to  be  final  ?  If 
nothing  had  been  brought  before  him  to  prove  the 
contrary,  he  might  veiy  properly  so  report,  and  yet 
there  might  be  in  existence  overwhelming  proof  of 
corrupt  practices  in  the  background.  There  being 
nothing  in  the  Act  of  Parliament,  nor  in  the  previous 
decisions  when  examined,  to  prevent  the  charges  in 
this  petition  from  being  inquired  into,  these  two 
clauses  ought,  in  my  judgment  to  be  restored,  and 
the  order  to  strike  them  out  should  be  set  aside. 

WiLLBB,  J.— I  am  of  the  same  opinion.    Under 
the  Act  of  1868,  we  must  not  forget  that,  although 
a  new  jurisdiction  is  given  to  this  court,  we  are  not 
to  create  a  new  procedure,  but  in  the  terms  of  the 
second   section,  this  "court  shall,  subject  to  the 
provisions  of  this  Act,  have  the  same  powers,  juris- 
diction, and  authority,  with  reference  to  an  election 
petition,  and  the  proceeding  thereon,  as  it  would 
have  if  such  petition  were  an  ordinary  t^use  within 
their  jurisdiction."  We  have,  therefore,  a  discretion 
under  ^this  Act  analogous  to  that  of  a  judge  in 
ordinary  causes,  subject  to  any  express  provision  in 
the  statute.    Whilst  generally  we  should  not  compel 
a  party  to  plead  and  defend  himself  in  a  cause  which 
is  not  to  be  prosecuted,  we  are  bound  under  such 
circumstances  as    those    of    the   Taunton  petition 
{Wavgood  v.  James)  to  hold  the  determination  of 
the  judge  that  a  person  charged  with  bribery  was 
duly  elected,  final,  according  to  the  express  pro- 
vision of  sub-sect.   13  of  sect.   11,  although   the 
charge  be  withdrawn    before  investigation.     The 
validity  of  the  return  of  a  member  has  been  re- 
gulated by  the  Act,  and  it  is  not  competent  to  us  to 
question  a  second    time    the  determination  of   a 
judge  upon  which  that  return  depends.    We  ought 
not  to  consider  the  steps  to  such  a  return  the  pro- 
ceedings in  an    ordinary  cause.     By  sect.  24,  a 
shorthand  writer's  copy  of  the  evidence  adduced  is 
to  accompany  the  certificate  made  by  the  judge  to 
the  speaker ;  and  this  evidence  of  course  should  be 
relevant  to  the  questions  to  be  tried ;  the  order, 
therefore,  to  strike  out  the  clauses  objected  to  must 
be  sustained  if  the  matters  contained  in  them  have 
no  useful  bearing  in  determining  the  prayer  of  the 
petition.    The  question  is  whether  a  case  can  be 
made  out  upon  the  allegations  in  those  clauses  which 
would  be  sufficient  under  sub-sect.  18  of  sect.  11,  to 
justify  a  judge  in  determining  to  grant  the  prayer. 
I  conceive  that  it  may.    The  argument  for  expung- 
ing these  clauses  depends  upon  sect.  58  as  operating 
upon  paragraph  (a)  of  the  14th  sub-section  of  sect. 
11.    Sect.  58  gives  to  a  respondent  power  to  make 
recriminatory    charges    against   an    unsuccessful 
candidate  for  whom  the  seat  is  prayed,  but  no 


duty  is  Imposed  upon  him  to  recriminate ;  he  may 
do  so  or  not.  If,  however,  he  proceeds  with  his 
recrimination,  he  must  do  so  in  the  same  manner  as 
if  he  had  presented  a  petition  complaining  of  such 
election,  and  it  then  becomes  the  duty  of  tibe  judge 
to  adjudicate  upon  his  charges,  but  only  sub  modo. 
He  has  not  to  adjudicate  so  as  to  come  within  sect. 
86  of  17  &  18  Vict  c.  102 ;  but  if  a  case  be  pre- 
sented against  a  candidate,  and  the  judge  decides 
it  has  been  proved,  he  must  report  the  candidate 
guilty.  This  is  almost  harder  upon  the  judge  than 
the  candidate ;  for  if  a  judge  feels  himse&  com- 
pelled, without  the  assistance  of  a  jury,  and  wiUi 
all  the  qualms  consequent  upon  such  a  duty,  to 
pronounce  alone  and  without  appeal  a  conviction  in 
a  criminal  case,  the  charge  must  be  so  clearly  estab- 
lished that  there  could  be  very  little  sympathy  for 
the  candidate.  Then  arises  sect.  48,  which,  how- 
ever, is  only  a  special  provision  applicable,  not  to 
corruption,  treating,  or  intimidation,  but  to  bribery 
alone.  It  is  exceptional  in  that  it  involves  penal 
consequences,  and  is  a  special  stigma  for  a  parti- 
cular offence,  and  that  only  in  a  peculiar  case.  If 
a  judge  should  think  a  candidate  guilty  of  personal 
bribery  under  such  circumstances,  although  one 
may  lament  the  judge's  jurisdiction,  the  consequent 
hardship  upon  the  guilty  candidate  can  scarcely  be 
reg^tted.  But  I  reject  this  section,  for  I  con- 
sider it  throws  no  light  upon  the  ordinary 
proceedings  before  a  judge.  I  return  to  the  con- 
sideration of  sect.  11,  sub-sect.  14  (a).  It  is  not 
denied  that,  practically,  the  cases  actually  investi- 
gated before  Martin,  B.,  were  finally  and  for  ever 
disposed  of.  I  go  further,  and  say  that  as  they 
were  not  only  practically,  but  legally  investi- 
gated, and  not  as  a  matter  of  the  judge's 
discretion,  they  ought  not  to  be  re  opened. 
If  a  recriminatory  charge  be  made  under  sect. 
58,  and  gone  into,  it  is  the  duty  of  the  judge 
to  report  upon  it,  as  much  if  it  fail  as  if  it  be 
established,  and  for  that  purpose,  and  to  such  an 
extent,  his  judgment  is  final.  Litigants  are  mortal, 
and  it  is  inconsistent  with  the  course  of  justice, 
that  there  should  be  a  second  inquiry  into  a  crimi- 
nal charge  which  has  once  been  determined. 
Besides,  the  statute  gives  no  appeal  from  a  judge's 
decision,  nor  even  has  the  House  any  power  to 
review  it.  By  the  2nd  section  the  House  abdicates 
its  power  over  members  in  these  matters  to  this  court, 
and  when  once  decided,  a  dispute  is  dead  and  buried. 
I  have,  however,  a  different  opinion  with  regard  to 
cases  not  brought  before  a  judge.  If  an  ordinary 
litigation  be  continued  after  a  decision  of  a  court, 
and  a  matter  not  previously  known  be  discovered, 
it  may  be  brought  forward  subsequently.  With 
respect  to  such  matters  at  least  as  those  mentioned 
in  the  paragraphs  of  the  petition  objected  to,  the 
report  is  not  conclusive.  Whether  it  would  be 
conclusive  as  to  matters  which  might  have  been, 
but  were  not,  brought  before  Martin,  B.,  it  is  not 
necessary  to  decide.  I  must  apologise  for  express- 
ing how  I  should  exercise  a  discretion  which  be- 
longs equally  to  every  election  judge,  but  I  will 
say  that  if  I  were  trying  this  petition,  I  should  feel 
the  strongest  reluctance  to  hear  any  charges  which 
the  respondent  in  the  first  petition  could  have 
brought  and  did  not  bring  forward  at  the  first  trial, 
or  any  matters  relating  to  the  charges  against  Mr. 
TiUett  which  were  known  to  the  other  side  at  that 
time.  I  say  I  should  feel  reluctance  to  listen  to 
such  matters,  but  I  will  not  lay  down  as  a  rule  of 
law  that  they  ought  not  to  be  heard.  If,  however, 
it  was  not  in  the  power  of  the  respondent  at  the  time 
of  the  previous  petition,  and  it  appeared  that  the 
present  respondent  was  not  then  convicted,  only 
because,  with  reasonable  diligence,  his  opponent  ha4 
not  found  it  out,  I  should  certainly  investigate  the 
matter  and  report  in  the  same  way  as  if  there  had 
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been  no  preyions  triaL  The  only  distinction 
between  the  proTiBions  of  II  ft  12  Vict,  c  98,  a.  87, 
concerning  a  committee,  and  the  provisions  of 
31  ft  32  Vict,  c  125,  s.  11,  subsect.  14,  concerning  an 
election  judge,  is  that  a  jadge  most  now  report  what 
the  committee  might  report  if  it  liked.  I  will  here 
make  a  remark  concerning  a  point  which  was 
adyerted  to  with  great  weight  in  the  arguments. 
The  certificate  and  report  were  made  by  Baron 
Martin  in  the  exact  terms  required  by  the  Act, 
but  our  attention  was  also  called  to  an  expres- 
sion of  opinion  which  Baron  Martin  is  reported 
to  have  made  at  the  trial  that  Mr.  TilletVs  election 
was  pure.  The  remarks  of  a  judge  must  be  taken 
with  the  circumstances,  and  Baron  Martin  clearly 
meant  that  he  belieyed  there  had  been  no  personal 
corrupt  practices  on  Mr.  Tillett's  part;  it  was 
merely  an  expression  as  to  him  personally ;  it  was 
not  a  declaration  that  it  was  impossible  that  the 
election  could  have  been  impure.  I  do  not  con- 
ceiye  that  we  are  in  this  matter  conflicting  even 
with  the  spoken  words  of  the  judge.  The  clauses 
(a),  (b),  and  (c),  of  sub-section  14  are  to  be  read 
together ;  now  it  seems  to  me  that  the  only  ground 
for  the  argument  on  the  respondent's  behidf  was 
that  the  decision  of  the  judge  related  to  the  status 
of  Uie  candidate,  and,  therefore,  being  a  judgment 
in  rem,  it  was  finaL  But  if  a  judge  returned  under 
(b)  that  no  person  was  proved  to  have  committed 
bribery,  it  was  merely  a  statement  that  there  was 
absence  of  proof  as  to  the  matter.  Or,  if  under  (c) 
a  judge  reported  that  corrupt  practices  had  not  ex- 
tensively prevailed,  it  would  not  be  an  absolute 
proof  of  the  innocence  of  the  whole  constituency. 
Whether  we  take  the  history  of  legislation  on 
the  subject,  or  the  sources  of  the  provisions 
in  the  last  Act,  or  the  effect  of  the  pro- 
visions not  directly  applicable,  we  ought  not  to 
consider  this  report  conclusive.  The  authorities 
from  the  election  cases  do  not  throw  much  light 
upon  this  particular  question,  but  there  are  cases 
somewhat  analogous  in  the  regular  reports.  Seddon 
y.  Tutcp,  6  T.  B.  607,  was  a  decision  that  a  former 
judgment  for  the  amount  of  a  promissory  note,  sued 
upon  together  with  money  counts  for  the  considera- 
tion, was  no  bar  to  another  action  for  the  considera- 
tion, if  no  evidence  had  been  given  concerning  the 
money  counts  in  obtaining  the  former  judgment. 
In  Lord  Bagot  v.  WUUam»,  3  B.  &  C.  235,  the  plea 
to  an  action  for  money  had  and  received  was  a 
tudgment  recovered  for  want  of  a  plea  for  4000iL  in 
an  inferior  court  for  the  same  causes  of  action.  It 
appeared  that  the  plaintiff  had  declared  and  pro- 
ceeded for  a  smaller  sum  than  was  due  to  him,  under 
the  belief  that  the  plaintiff  had  no  available  pro- 
perty beyond  that  anx>unt ;  it  was  held  that  all  the 
sums  which  the  plaintiff  knew  the  defendant  had 
received  at  the  time  when  he  commenced  the  action 
in  the  inferior  court  were  to  be  considered  as 
causes  of  action  in  respect  of  which  he  had  de- 
clared and  recovered  the  judgment.  These  two  cases 
were  both  referred  to  by  Lord  Wensleydale  in 
a  similar  one,  Stewart  v.  Todd,  9  Q.  B.  767. 
These  cases  would  also  apply  to  the  sitting  member, 
were  it  not  for  the  sub- sects.  14  and  16  of  sect.  11, 
which  expressly  provide  that  the  certificate,  as  in 
the  Taunton  case,  is  to  be  final.  I  am  not  aware  of 
any  authority  at  common  law  deciding  that  bribery 
by  a  candidate  at  a  former  election  is  conclusive 
against  his  subsequent  return ;  but  it  was  held  io 
the  Dungarvan  case  that  evidence  of  treating  at  a 
previous  election  was  admissible  under  5  ft  6  Vict. 
c.  102,  s.  22.  By  the  Act  passed  in  the  same  year 
as  the  DunQorvan  case  (17  ft  18  Vict.  c.  102),  s.  36, 
the  evidence  concerning  bribery  at  a  previous  elec- 
tion, which  was  refused  by  that  committee,  became 
admissible.  Under  both  of  those  Acts,  however, 
a  candidate  guilty  of  bribery,  treating,  or  undue 


influence  is  rendered  incapable  of  being  elected  or 
sitting  for  the  place  he  contested  only  during  the 
Parliament  then  in  existence.  But  by  sect  43  of 
the  Act  of  1868  it  seems  that  a  candidate  may  be 
found  guilty  of  personal  bribery  and  rendered  in- 
capable of  Section  at  any  time  after  the  election  st 
which  the  bribery  took  place.  I  think  this  order 
must  be  rescinded  so  far  as  these  clauses  are  con- 
oemed,  but  I  agree  with  the  other  part  of  the  order, 
and  consider  it  very  much  better  that  this  matter 
should  be  decided  now  than  after  the  trial  of  the 
petition. 

E^BATixa,  J. — ^I  am  of  the  same  opinion,  and  I 
think  these  clauses  must  be  restored  to  the  petition. 
The  reasons  for  this  conclusion  have  been  fnllj 
stated,  and  it  is  not  necessary  for  me  to  repeat 
them.  I  desire^  however,  to  express  my  entire  con- 
currence in  the  observations  which  have  been  nude 
by  my , Lord  and  my  brother  Willes.  Parliament  baa 
confided  these  matters  to  us,  and  we  ought  to  be 
most  particular  in  adhering  to  the  terms  of  the 
statute.  The  Legislature  has  made  a  distinction 
between  the  effect  of  a  judge's  report  and  his  deter- 
mination as  declared  by  the  certificate.  It  appesn 
to  me  that  upon  the  report  of  Martin,  B.  we  could 
not,  without  disregarding  the  terms  of  the  Act, 
refuse  to  go  into  the  consideration  of  matters  not 
adjudicateid  upon  by  him.  I  desire  too  to  expren 
my  concurrence  with  my  brother  Willes  as  to  the 
cases  against  the  respondent  which  have  been 
already  decided  by  Martin,  B.  I  think  that  neither 
with  propriety  nor  by  law  should  those  cases  be  re- 
considered. But  it  would  be  going  far  beyond  any- 
thing laid  down  by  this  Act  to  say  that  the  peti- 
tioner is  concluded  from  establishing  matters  which 
with  reasonable  diligence  he  had  been  unable  to  dis- 
cover at  the  time  of  the  former  petition.  I  think  the 
report  by  no  means  excludes  this  evidence.  I  should 
be  sorry  if  we  were  supposed  by  this  decision  to  be 
contravening  the  26th  section ;  we  ought  certainly 
to  be  bound  by  the  practice  of  the  election  com- 
mittees, and  my  idea  is  that  the  law  of  Parliament 
in  this  matter  was  directly  opposed  to  the  argaments 
for  the  respondent.  The  second  Canterbury  case,  if 
it  comes  to  anything  on  this  point,  is  a  dear  deci- 
sion in  favour  of  the  petitioner. 

Btlbs,  J.— I  stayed  the  proceedings  in  this  peti- 
tion that  the  opinion  of  the  court  might  be  taken  on 
the  order  which  I  made.  The  respondent  has  had 
an  advantage  in  consequence.  This  matter  is  one 
about  which  there  is  no  writ  of  error  or  appeal,  and 
therefore  I  desire  only  to  say  that  this  decision  most 
be  taken  as  that  of  the  whole  court. 

Ruleabtokle. 

Attorneys  for  petitioner.  Whites,  Renard,  and 
Flotfd,  for  Emmerson  and  Sparrow,  Norwich. 

Attorneys  for  respondent,  E,  Fhtx  and  LeadbUter^ 
for  Miller,  Norwich. 


CBOWN    CASES   BESSKVED. 

Reported  by  JoHir  Thompsok,  Esq.,  Barriater-at-LftW. 

Saturday,  Nov.  19,  1870. 

(Before  ElELLt,  C.B.  ;  Channbll,  B.  ;  Ebatiho  and 
Brbtt,  J  J. ;  and  Clbasbt,  B.) 

Reo.  V,  Hbndbrsok. 

Bailee — Deposit  or  tale — Fraudulent  conversion-'2i  (f 

25  Vict,  c  96  s.  3. 

A.  delivered  two  brooches  to  the  prisoner  to  t^l  for  iUa 
at  200L  for  one  and  116L  for  the  odier,  and  die 
prisoner  was  to  have  them  for  a  week  for  that  purpose ; 
but  two  or  three  daifs*  grace  might  be  aUoweJi  After 
ten  days  had  elapsed  the  prisoner  sold  them,  with  otka" 
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jtwtilenf,  for  260Ly  but  arranged  with  the  vendee  that 
he   might    redeem    the    brooches  for    110/.    before 


Held,  that  this  amounted  to  a  fraudulent  conversion  of 
the  brooches  to  his  ovm  use  by  a  bailee  within  24  ff  25 
Vict.  e.  96  s.  3. 

Gase  stated  by  the  Becorder  of  Southampton. 

George  Henry  Henderson  was  tried  before  me,  as 
the  Becorder  of  the  town  and  county  of  the  town 
of  Southampton,  at  the  Sessions  holden  on  the  19th 
July  1870,  on  an  indictment  drawn  as  follows : 

Boroiigh  of  Soathampton  and   Covaity  of  the  Town  of 

Soathiunpton,  to  wit. 
The  jniorB  for  otur  Ladj  the  Queen,  on  their  oath  preeent 
that  Oeorge  Henxy  Henderson,  on  the  29th  Jane  1870,  two 
diamond  brooches  of  the  gooda  and  chattels  of  Alexander 
Alexander  and  Alexander  Samuel  Pyke,  felonlonaly  did 
steal,  take,  and  carry  away,  against  the  peace  of  our  Lady 
the  Queen  her  crown  and  dignity. 

The  eridence  material  to  the  point  raised  in  this 
case  was  as  follows : 

Alexander  Samuel  Pyke: 

I  am  a  JeweUer  in  Hatton-garden,  London.  On  June  16th 
I  saw  prisoner  at  Dolphin  Hotel,  Southampton.  I  sold  him 
jewdlery  to  the  amount  of  393t.  After  the  purchase  had 
taken  place  I  showed  him  two  diamond  brooches.  I  said 
**  Do  you  think  you  could  sell  these  two  broodhes  7  "  He 
pondered  five  or  ten  minutes  and  then  said  "IhaTe  two 
or  three  customers  to  whom  I  could  show  them."  I  said 
''You  understand  this  will  have  nothing  to  do  with  our 
ffeneral  transaction  and  if  you  do  anything  with  these 
Brooches  you  will  hare  to  return  either  the  cash  or  the 
brooches.  I  said  "  The  original  price  is  2351.  for  one,  and 
ISOt.  for  the  other,  but  as  thu  is  a  special  transaction  I  will 
take  2001.  for  one  and  1151.  for  the  other."  I  said  "  You 
shall  hare  them  for  a  week,  but  two  or  three  days*  grace 
might  be  allowed."    I  delivered  the  two  brooches  to  him. 

Gharles  Keene : 

I  am  assistant  to  Messrs.  Attenborough,  pawnbrokers, 
in  the  Strand.  Prisoner  came  to  me  on  June  29th,  he  pro- 
duced two  diamond  brooches,  he  said  he  wished  to  raise 
money  on  them  by  selling  l^em.  He  had  money  on  them. 
He  sold  other  jewellerT  and  had  2501.  on  the  whole,  including 
the  brooches.  After  ne  had  raised  the  money  he  said  he 
wished  to  be  able  to  redeem  the  brooches.  I  said  he  could 
redeem  them  on  payment  of  1101.  and  that  we  would  not 
part  with  the  goods  until  September. 

The  counsel  for  the  prisoner  contended  that  th® 
dealings  between  him  and  Mr.  Pyke  constituted  & 
contract  for  the  sale  of  the  brooches  and  was  no^ 
merely  a  bailment  of  them  for  a  particular  pur- 
pose, but,  if  it  was  such  a  bailment  that,  inasmuch 
as  the  prisoner  was  not  bound  to  return  the  specific 
brooches,  but  might  have  paid  over  to  Mr.  Fyke 
the  cash  he  might  receire  for  them,  he  could  not  be 
convicted  on  the  above  indictment. 

I  left  two  questions  to  the  jury;  first,  was  the 
transaction  between  the  prisoner  and  Mr.  Fyke  a 
contract  for  the  sale  of  the  brooches,  or  a  deUvery 
of  them  to  him  for  a  particular  purpose;  and 
secondly,  did  the  prisoner  intend,  at  the  time  of  his 
raising  the  money  on  them,  to  resume  possession  of 
them  so  as  to  fulfil  the  purpose  for  which  they  were 
entrusted  to  him,  or  had  he  by  his  conduct  put  out 
of  his  power  the  carrying  out  of  such  purpose? 
directing  them  to  And  him  guilty  if  they  were  of 
opinion  that  it  was  a  delivery  for  a  special  purpose 
and  not  sale,  and  if  they  thought  he  had  put  out  of 
his  power  the  carrying  out  of  such  purpose.  The 
jury  found  him  guilty,  finding  that  there  was  a 
delivery  for  a  special  purpose,  and  also  a  putting 
out  of  his  power  the  carrying  out  of  such  purpose. 

At  the  request  of  his  counsel  I  reserved  this  case 
for  the  consideration  of  the  Gourt  for  Crown  Cases 
Reserved. 

The  question  for  the  Court  is  whether,  inasmuch 
as  the  prisoner  was  not  bound  to  return  the  specific 
articles  intrusted  to  him,  he  can  or  cannot  be  con- 
victed upon  this  indictment  ? 

Montague  Bbbe. 

F.  Turner  for  the  prisoner. — ^The  conviction  cannot 
be  soBtained.    This  was  a  contract  of  sale  or  return. 


The  prisoner  had  the  option  of  returning  the 
brooches,  or  the  price  agreed  upon  for  them. 
[Brett  J. — ^Was  not  the  prisoner  rather  an  agent 
for  sale,  having  possession  of  the  goods  ?]  Ncs  con- 
sidering how  the  parties  were  dealing.  The  prisoner 
was  not  bound  to  return  these  goods ;  he  might  have 
paid  to  the  prosecutor  the  sum  agreed  upon  for 
them.  In  Beg  v.  HassaU,  L.  &  C.  58,  and  Coz  Crim. 
Gas.  481,  it  was  decided  that  a  person  who  holds 
money  for  another  under  an  obligation  to  give  back 
the  amount  deposited  at  a  specified  time,  but  who 
is  not  bound  to  return  the  specific  coins  which  he 
has  received,  is  not  indictable  as  a  bailee  under  the 
statute.  The  authority  to  sell  was  not  at  an  end 
when  the  limited  number  of  days  expired.  After 
the  expiration  of  that  time  the  prosecutor  might 
have  sued  the  prisoner  for  the  price  of  the  brooches 
as  upon  an  absolute  sale:  (Afoss  v.  Siveet^  16  Q.B.493  ; 
20  L.  J.  167,  Q.  B.)  The  following  cases  show  that 
the  prisoner  was  not  liable  to  be  indicted  as  a 
bailee: 

Reg  V.  Boa/re,  1  Fost.  &  Fin.  647 ;  Beg  v.  Garratt 
8  Cox  Crim.  Cas.  368. 

Macrae  Moir,  for  the  prosecution,  was  not  called 
upon  to  argue. 

Kbllt,  C.  B. — We  are  all  of  opinion  that  this 
conviction  should  be  affirmed.  It  is  necessary  to 
consider  in  the  first  place  what  was  the  state  of 
things  which  existed  as  regards  these  two  brooches. 
The  efifect  of  tiie  statement  of  facts  in  the  case  is 
this  *  The  prosecutor  delivered  the  two  brooches  to 
the  prisoner  for  the  purpose  of  being  sold  by  him 
for  the  prosecutor  upon  these  terms :  The  prisoner 
was  to  sell  them  for  not  less  than  200^  for  one,  and 
116L  for  the  other ;  and  the  second  limitation  was, 
that  he  was  to  sell  them  within  a  week,  or  at  the 
most  within  ten  days,  if  he  could  sell  them  for 
these  prices  his  duty  was  to  pay  over  the  price  he 
received  to  the  prosecutor ;  and  if  he  was  unable  to 
sell  them  his  duty  was,  when  the  ten  days  had 
expired,  to  return  the  two  brooches  in  specie  to  the 
prosecutor.  The  prisoner  having  received  the 
brooches  on  these  terms,  and  the  ten  days  having 
elapsed,  and,  the  brooches  being  unsold,  his  duty  was 
simply  to  return  them  to  the  prosecutor  for  the 
property  of  the  prosecutor  in  the  brooches  never 
ceased  until  the  prisoner  sold  them  to  another 
person.  The  prisoner,  however,  proceeded  to  a 
pawnbroker's  shop  and  effected  a  sale  to  another 
jeweller.  No  doubt  he  raised  money  upon  them  prijnd 
facie  as  a  pledge,  but  the  subsequent  words  show 
that  it  was  really  by  means  of  a  sale.  The 
act  he  did  was  to  sell  the  brooches  with  other  pro- 
perty for  250/.,  and  then  he  was  entitled  to  redeem 
the  brooches  on  payment  of  1  lOL  before  September. 
The  question  is  whether  this  transaction  was  a  con- 
version of  the  brooches  to  his  own  use  ?  He  being 
a  bailee  of  them  at  common  law  it  would  not  amount 
to  a  larceny,  but  I  am  of  opinion  that  it  does 
amount  to  a  conversion  by  a  bailee  to  his  own 
use,  under  sect.  8  of  the  24  &  25  Vict,  c  96,  if  it 
was  a  fraudulent  taking  or  converting  by  the 
prisoner.  When  the  ten  days  had  expired  there 
can  be  no  doubt  that  the  prisoner  held  the  brooches 
on  no  other  condition  than  to  return  them  to  the 
prosecutor;  and  I  think  that  the  converting  of 
them  to  his  own  use,  by  sale  or  pledge,  after  that, 
wa^  a  fraudulent  taking  and  converting  of  them  to 
his  own  use  within  the  meaning  of  sect.  8.  This 
view  is  supported  by  the  finding  of  the  jury  on  the 
first,  that  the  transaction  was  not  a  contract  of  ssle  of 
the  brooches  to  the  prisoner,  but  a  delivery  of  them 
to  him  for  a  particular  purpose,  viz.,  to  be  sold  by 
him  for  the  prosecutor  within  ten  days.  In  leaving  the 
second  question  to  the  jury,  the  case  was  put  too 
1  favourably  for  the  prisoner.  The  second  question  left 
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to  the  jury  was,  did  the  prisoner  intend,  at  the  time 
of  his  raising  the  money  on  the  brooches,  to  resume 
possession  of  them,  so  as  to  fulfil  the  purpose  for 
which  they  were  entrusted  to  him,  t.  e^  return  them 
in  specie  to  the  prosecutor  ?  If  he  did  not,  the  act 
was  fraudulent.  If  he  did  so  intend,  whether  such 
intention  takes  the  case  out  of  the  3rd  section,  is 
another  question,  and  does  not  arise  in  this  case. 
If  he  sold  the  brooches  without  the  intention  of 
repossessing  himself  of  them,  so  as  to  fulfil  his  duty, 
he  was  guilty  of  the  larceny  charged  in  the  indict- 
ment. The  jury  must  be  taken  to  have  found  that 
he  did  not  intend  to  repossess  himself  of  them ;  the 
act  of  sale  was  therefore,  in  itself,  a  fraudulent 
applying  of  the  brooches  to  his  own  use,  and  a 
larceny  within  the  statute.  The  question  reserved 
for  us  assumes  something  which  is  not  the  case — 
that  the  prisoner  was  not  bound  to  restore  the 
specific  articles — whereas,  after  the  ten  days  had 
elapsed,  he  was  bound  to  return  the  specific 
brooches  to  the  prosecutor.  The  conriction  will  be 
affirmed. 


The  other  Judges  concurred. 


Conviction  affirvMd, 


Bbo.  v.  Hazbll. 

Lcarcemf — Obtaining  property  by  a  trick. 

The  protecutor  met  a  man  and  walked  with  him.    During 
the  walk  the  man  picked  vp  a  purse  which  he  said 
he  had  found,  and  that  it  was  dropped  by  the  prisoner. 
He  then  gave  it  to  the  prisoner,  who  opened  it,  and 
there  appeared  to  be  about  40A  in  gold  in  it.     The 
prisoner  appeared  grateful,  and  said  he  would  reward 
the  man  and  the  prosecutor  for  restoring  it.     The  three 
then  went  to  a  public-house  and  had  some   drink. 
Prisoner  then  showed  some  money,  and  said  if  the  ma 
would  let  him  have  10/1,  and  let  hitn  go  out  of  his 
sight,  he  would  not  say  what  he  would  give  him.     The 
man  handed  what  seemed  to  be  10/.  in  money,  and  the 
prisoner  and  prosecutor  then  went  out  together.     They 
then  returned,  and  prisoner  appeared  to  give  the  loL 
back  cmd  5L  more.     Prisoner  then  said  he  would  do  the 
same  for  the  prosecutor,  and  by  that  means  obtained  SL 
in  gold  and  the  prosecutor's  watch  and  chain  from  him. 
The  prisoner  and  the  man  then  left  the  public-house, 
and  made  off  with  the  3/.  and  the  watch  and  chain. 

At  the  trial  the  prosecutor  said  he  handed  the  Si.,  and 
the  UHXtch  and  chain  to  the  men  in  terror,  being  afraid 
they  would  do  something  to  him,  and  not  eapecting  they 
would  give  him  51. : 

Held,  that  the  prisoner  wasprope:ily  convicted  of  larceny 
upon  this  evidence. 

Case  reserved  for  the  opinion  of  this  Court  at  the 
Surrey  Sessions : 

At  the  Greneral  Quarter  Session  of  the  peace  holden 
by  adjournment  at  St.  Mary,  Newington,  in  and  for 
the  county  of  Surrey,  on  the  4th  Aug.  1870,  William 
Hazell  was  tried  and  convicted  of  feloniously  steal- 
ing 3/.  in  money,  one  watch,  and  one  watchguard 
chain,  of  the  property  of  Joseph  Edward  Pulley, 
upon  the  following  evidence. 

Joseph  Edward  Pulley,  being  sworn,  on  bis  ex- 
amination-in-chief, said : — 

I  am  a  dyer,  and  live  at  Louth.  On  the  24th  May  I  was 
in  the  Green-park.  I  was  very  ill  from  bad  eyes.  I  met  a 
man,  who  saia  he  was  from  Liverpool.  He  asked  me  if  I 
could  tell  him  where  the  Guards'  band  played  P  I  told  him 
that  I  was  going  that  way,  and  if  he  had  no  objertion,  hie 
could  accompany  me  down  there.  We  went  to  the  Cloisters, 
Westminster,  it  was  between  eleven  and  twelve  o'clock  in 
the  day.  The  man  stooped  down  all  of  u  suddeu  aud  picked 
up  a  purse.  He  said,  "This  is  a  lucky  find,  is  it  not  ?  "  I  asked 
him  what  it  was  ?  He  said  it  was  a  purse.  I  asked  him 
where  he  got  it  ?  He  said  he  picked  it  up  down  there.  I 
did  not  see  him  pick  it  up.  I  asked  if  he  saw  who  dropped 
it?  He  pointed  to  prisoner,  and  said  he  was  the  person 
who  dropped  it.    I  told  the  man  he  had  better  restore  it  to 


him.    We  both  of  ns  went  to  him  and  said  he  had  dropped 

his  purse.    He  seemed  much  sarprised.    He  opened  it  to 

see  that  his  money  was  all  right.    There  appeared  to  be 

about  401.  in  gold.    Prisoner  related  the  manner  in  which  he 

became  poesessed  of  this  money.    He  said  he  was  an  archi- 

tect  from  Gloucestershire.    He  had  been  doiog  work  for  the 

contractor  for  some  work  at  the  House  of  Commons,  and 

had  given  great  satisfaction.    He  appeared  to  be  very  gnte- 

ful,  and  said  he  would  reward  us  for  oar  honesty  with 

something  which  he  would  purchase  at  a  shop— not  with 

money,    we  left  the  Cloisters,  and  went  to  Lambeth-bridge. 

I  pointed  towards  Westminster-road,  and  said,  there  are 

some  shops  down  there  if  you  wish  to  make  us  a  preseaxt. 

He  preferred  going  up  Chiurch-street.    When  we  got  to  the 

Crown  Tavern,  Church-street,  be  said  we  most  go  in  there 

and  have  a  glass  of  ale.    We  went  in.    Prisoner  ordered  a 

pint  of  ale  and  a  bottle  of  ginger  beer.    I  told  him  I  did 

not  drink  anything ;  drink  affected  my  eyem.    We  went  into 

a  room^juid  we  three  were  alone.    I  sat  between  the  two 

men.    The  man  said  if  he  had  a  littleof  his  money  it  would 

do  him  good,  as  he  came  from  Liverpool  to  buy  a  bosiseai 

and  he  was  rather  short  of  money.    Prisoner  showed  some 

money,  and  said  if  he  would  let  him  have  101.  and  let  him 

go  out  of  his  sight  he  would  not  say  what  he  would  give 

him.    The  third  man  handed  to  prisoner  what  appealed  to 

be  a  5Z.  note  and  five  sovereigns.    Prisoner  and  I  went  ont 

together ;  when  he  got  outside  he  said  "  He  is  a  fonnr  or  a 

fine  fellow  to  let  me  have  101.  out  of  his  sight,  I  will  give 

him  51.  when  I  get  back."    He  gave  him  his  101.  back  and 

what  appeared  to  be  five  sovereigns.  The  third  man  said  he 

should  not  make  fish  of  one  and  flesh  of  the  other.  Pri»oner 

then  said  he  would  do  the  same  for  me.    I  said  I  had  not 

lOL    Prisoner  asked  me  to  let  him  see  what  I  had.    I 

showed  31.  He  took  the  3{.  iu  his  hand  .(six  half  aovereigns), 

and  said,  I  am  not  going  to  give  you  51.'  upon  31.    The  thiitl 

man  dosed  up  to  me  and  said,  **  Let  him  have  your  watd 

and  chain,  which  will  make  it  up  to  the  value  of  101."  I  let 

prisoner  have  the  watch  and  chain,  value  81.  or  91 ,  and  the 

31.    They  left  the  room.    As  soon  as  the  door  was  ahat  I 

went  aftor  them.    I  could  not  see  either  of  them.    I  ga.ve 

information  to  the  polioe.    Five  weeks  after,  on  27&  Jnne, 

I  saw  prisoner  in  St.  James's-park.    I  followed  him  and 

gave  him  in  charge.    As  he  was  going  over  the  L-ridge  he 

threw  something  over  the  bridge  which  appeared  to  be  a 

letter  and  something  in  a  dark  paper.    In  the  early  part  of 

last  month  I  was  in  the  Ophthalmic  Hospital.  Some  pezwm 

called  to  see  me  there ;  two  men  called.    One  was  Henry 

Hasell,  prisoner's  brother.  I  received  my  money  and  waXch 

and  cham  back.    A  woman  brought  them  in  and  gave  them 

to  Henry  HazeU,  who  gave  them  to  me.    Henry  Harwell  was 

given  in  charge  at  the  hospital. 

On  cross-examination  the  said  Joseph  Edward 
Pulley  said: — 

I  handed  these  things  over  in  terror.  I  never  thooarlit  I 
should  get  the  51. ;  I  was  afraid  they  were  going  to  do  some- 
thing to  me.  I  had  no  confidence  that  they  would  give  zne 
51.    I  did  not  believe  that  I  should  have  5L 

On  re-examination  he  said  *' Prisoner  said  he 
would  give  me  5/." 

John  Ashley,  184  0,  said : 

I  spprehended  Henry  Hazell  outside  the  hoepital.  I 
produce  the  watch  and  chain,  which  I  received  trom  the 
prosecutor. 

Benjamin  Hirons,  184  A,  said  : 

I  apprehended  prisoner  on  27th  June  in  St.  James's-park. 
and  asked  him  if  he  knew  what  he  was  charged  with.  He 
said  he  did  not  know  prosecutor  at  aU. 

The  said  Joseph  Edward  Pulley,  being  recalled, 
said: 

I  never  before  stated  that  I  parted  with  my  property 
under  terror.  No  one  waved  a  pocket  handkerchief.  I 
hav«)  read  of  cases  in  the  newspapers.  They  did  nothing  to 
frighten  me,  but  one  sat  on  one  side  and  the  other  on  the 
other  side, and  looked  me  in  the  face. 

Counsel  for  the  prisoner  submitted  there  was 
no  case,  but  the  court  left  the  case  to  the  jury, 
directing  them  that  if  they  were  satisfied  that 
the  prisoner  obtained  possession  of  the  prosecutor's 
property  by  means  of  a  trick  or  artifice  with  intent 
to  deprive  him  thereof,  or  that  if  they  were  satisfied 
that  the  prosecutor  parted  with  his  property  under  ■ 
the  influence  of  fear  produced  by  the  conduct  of  the 
prisoner  and  his  confederate,  they  should  find  the 
prisoner  guilty. 

The  jury  returned  a  verdict  of  guilty,  and  the 
court  reserved  for  the  decision  of  this  Court  the 
question  whether  upon  the  above-mentioned  evi- 
dence the  prisoner  could  properly  be  coavicted  of 
larceny. 

The  court  respited  judgmmt  and  oommittod  th 
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prisDner  to  the  common  gaol  at  Newington  until  the 
decision  of  this  Court  should  l>e  known. 

NoTB. — Henry  Hazell  was  bailed  to  answer  the 
charge  of  being  an  accessory  after  the  fact  to  the 
larceny  committed  by  William  Uazell,  but  did  nut 
surrender. 

£.  HiGHARDS  Adams,  Chairman. 

Mttcalft,  for  the  prisoner,  said  he  had  looked  into 
the  authorities,  and  could  not  support  the  objection. 

Kblly,  C.  B.  ~I  suppose  after  the  case  of  Rig,  t. 
M'Grath,  11  Cox  Crim.  Cas.  847;  39  L.  J.,  7  M.C.; 
21  L.  T.  Bep.  N.  S.  543,  you  find  the  point  un- 
tenable. 


Ktogh  for  the  prosecution. 


Conviction  affirmtd^ 


COUAT  OF   aXTEEl^  S  BENCH. 

Reported  by  T.  W.  SAUirDKiifl  and  J.  Shobtt,  Esqrt., 
BarriBtenmt-Iiaw. 


Second  Court. 

Wednesday,  Nov.  9,  1870. 

DoBRBB  (app.)  V.  NoRCLiFVS  (resp.) 

Pawnbrokers-Sale  of  piegdes — Overplus  upon  some  and 
a  loss  vpon  others — No  right  of  set-off— 3^  ff  40 
Geo.  3,  c.  99,  s.  20. 

Under  sect.  20  of  the  89  ^  40  Geo,  8,  c.  99  {^the  Pawn- 
brokers* Act),  every  pawnbroker  in  any  case  in  which 
goods  which  have  been  pledged  for  upwards  of  10s. 
itre  sold  for  more  than  the  principal  money  and  in^ 
terest  due,  is  to  pay  over  the  surplus  on  demand  to  the 
pawnor,  deducting  the  necessary  charges  of  the  sale ; 
and  he  has  no  rtaht  to  set-off  any  sum  due  to  him 
from  the  pawnor  tn  respect  of  losses  vpon  other  pledges. 
WherH  therefore  A.  pawned  three  articles  at  different 
times,  which  upon  being  sold  realised  more  than  suffi- 
cient to  repay  the  principal  money,  interest,  and 
expenses  oj  sale,  but  other  articles  pawned  by  him 
with  the  smne  pawnbroker  did  not  upon  sale  realise 
sufficient  to  repay  the  principal  money,  interest  and 
expenses  of  sale  : 

Held,  that  the  pawnbroker  had  no  right  to  set-off  the  loss 
vpon  these  latter  articles  against  the  overplus  upon  the 
sale  oJ  the  others. 

This  was  a  case  stated  by  one  of  the  metro[iolitan 
police  magistrates  Hitting  at  Bow-street,  under  the 
20&  21  Vict.  c.  43,  upon  a  conviction  of  theapiiellant 
under  sect.  20  of  the  39  &  40  Geo.  3,  c.  99  (Pawn- 
brokers' Act).    The  case  stated  as  follows  : 

At  a  sitting  holden  at  the  Bow- street  police- 
court,  at  Bow-street,  in  th  county  of  Middlesex, 
and  within  the  metropolitan  police  district,  on  the 
22nd  Feb.  1870,  and  on  divers  other  days  by  ad- 
journment of  the  said  sitting,  down  to  and  on  the 
29th  March  1870,  an  information  preferred  by  Henry 
Albert  Norcliffe  (hen>inafter  called  the  respon- 
dent) against  Robert  John  Dobree  and  Joseph 
Avant  (hereinafter  called  the  appellants),  under 
sect.  20  of  the  Pawnbrokers  Act  (39  &  40  Qeo.  8, 
c.  69),  charged  that  they  the  said  appellants  on  the 
5th  Feb.  1870,  in  the  parish  of  St.  Martins- in- the- 
Fields,  in  the  county  of  Middlesex,  and  within  the 
same  district,  did  unlawfully  refuse  to  pay  to  the 
said  respondent  upon  demand  by  him  made  the  sum 
of  12«.,  being  the  overplus  upon  the  sale  ol  a  what- 
not pawned  by  him  with  the  appellants  on  the 
28th  Nov.  1867,  for  18«.,  was  heard  and  determined 
by  me,  the  said  parties  respectively  being  then  pre- 
sent, and  upon  such  hearing  the  appellants  were  duly 
ooDTlcted  by  me,  of  the  8a&  offence,  and  I  adjudged 
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them  to  pay  to  the  respondent  the  said  sum  of  12s. 
and  the  mitigated  penalty  of  10s.,  and  the  further 
sum  of  10s.  for  costs  in  that  behalf.  At  the  same 
place  and  at  a  sitting  held  on  the  several  days  in 
Lhe  first  information  hereinbefore  mentioned,  a 
docoud  information  preferred  by  the  said  respondent 
against  the  said  appellants  under  the  said  section  of 
the  said  Act,  charging  that  they  the  said  appellants 
on  the  5th  Feb.  1870,  at  the  place  hereinbefore  men- 
tioned, did  in  like  manner  unlawfully  refuse  to  pay 
to  the  said  respondent  upon  demand  by  him  made 
the  sum  of  6s.,  being  the  overplus  upon  the  sale  of 
two  chairs  pawned  by  the  respondent  with  the 
appellants  on  the  10th  Nov.  1867,  for  15s,  was 
heard  and  determined  by  me  as  aforesaid,  and  upon 
such  hearing,  the  appellants  were  duly  convicted  by 
me  of  the  said  offence,  and  I  adjudged  them  to  nay 
to  the  respondent  the  sum  of  5s.  3^.,  and  the  miti- 
gated penalty  of  10s.,  and  the  further  sum  of  10«. 
for  costs  in  that  behalf.  At  the  same  place,  and  at 
a  sitting  held  on  the  several  days  in  the  first  infor- 
mation hereinbefore  mentioned,  a  third  information 
preferred  by  the  respondent  against  the  said  appel- 
lants, charging  that  they,  the  said  appellants,  on 
the  5th  Feb.  1870,  at  the  place  hereinbefore  men- 
tioned, did,  in  like  manner  unlawfully  refuse  to  pay 
to  the  said  respondent,  upon  demand  by  him  made, 
the  sum  of  1/.  16s.  \Qd,,  being  the  overplus  upon  the 
sale  of  a  looking-glass  pawned  by  the  respondent 
with  the  appellants  on  the  16th  Dec.  1867  for  \L, 
was  heard  and  determined  by  me  as  aforesaid,  and 
upon  such  hearing,  the  appellants  were  duly  con- 
Ticted  by  me  of  the  said  offence,  and  I  adjudged 
them  to  pay  to  the  respondent  the  sum  of  1/.  I6s.  \0d, 
and  the  mitigated  penalty  of  10s.,  and  the  further 
sum  of  10s.  for  costs  in  that  behalf.  And  whereas 
the  appellants,  being  dissatisfied  with  my  determi- 
nation upon  the  hearing  of  the  said  information, 
and  each  and  every  of  them  as  being  erroneous  in 
point  of  law,  have,  pursuant  to  sect.  2  of  the  said 
statute  (20  &  21  Vict.  c.  43),  duly  applied  to  me  in 
writing  to  state  and  sign  a  case  setting  forth  the 
facts  and  the  grounds  of  such  my  determination  as 
aforesaid  for  the  opinion  of  this  court,  and  have 
duly  entered  into  recognizance  as  required  by  the 
statute  in  that  behalf.  Now,  therefore  I,  the  said 
justice,  in  compliance  with  the  same  application  and 
the  provisions  of  the  same  statute,  and  by  the  con  • 
sent  of  the  said  parties,  do  hereby  state  and  sign 
the  following  case. 

The  respondent  is  a  journeyman  printer,  and  the 
appellants  are  pawnbrokers  carrying  on  business  in 
partnership  at  No.  43,  Drury-lane,  within  the  dis- 
trict of  the  said  police  court. 

Upon  the  hearing  of  the  first  information  it  was 
proved  on  the  part  of  the  respondent,  and  admitted 
by  the  appellants,  that  the  what-not  in  the  said  first 
information  mentioned  was  pledged  by  the  respon- 
dents with  the  appellant  on  the  28th  Nov.  1867  for 
13s.,  and  not  b«.ing  redeemed  was  sold  in  accordance 
with  the  provisions  of  the  39  &  40  Geo.  c.  99  in 
that  behalf  on  the  15th  Feb.  1869,  when  it  realised 
the  sum  of  1/.  10s.,  of  which  the  pawnbroker  was 
entitled  to  13s.  for  principal,  3s.  3</.  for  interest,  and 
Is.  6(/.  for  necessary  costs  and  charges  of  sale,  leav- 
ing an  overplus  of*  12s.  Zd,  due  to  the  respondent. 
Upon  the  hearing  of  the  second  information  it  was 
proved  on  the  part  of  the  respondent,  and  admitted 
by  the  appellants,  that  the  chairs  in  the  second  in- 
formation mentioned  were  pledged  by  the  respon- 
dent with  the  appellants  on  the  10th  Nov.  1857,  and 
not  being  redeemed,  were  sold  in  accordance  with 
the  proYlsions  of  the  39  &  40  Geo.  3,  c.  99,  in  that 
behalf,  on  the  27th  May  1869,  and  realised  the  sum 
of  \L  6s.,  of  which  the  pawnbroker  was  entitled  to 
'5s.  for  principal,  4s.  3</.  for  interest,  and  Is.  6i. 
for  necessary  costs  and  charges  of  sale,  leaving  an 
overplus  of  5s.  8J.  doe  td  the  respondent. 
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Upon  the  hearing  of  the  third  information,  it  was 
proved  on  the  part  of  the  respondent,  and  admitted 
bj  the  appellants,  that  the  looking-glass  in  the 
said  third  information  mentioned,  was  pledged  by 
the  respondent  with  the  appellants  on  the  16th  Dec. 
1867,  for  R,  and  not  being  redeemed,  was  sold 
in  accordance  with  the  prorisions  of  the  89  &  40 
Geo.  3,  c.  99,  in  that  behalf,  on  the  15th  Feb.  1869, 
when  it  realised  the  sum  of  3/.  5«.,  of  which  the 
pawnbroker  was  entitled  to  IL  for  principal,  is.  Sd, 
for  interest,  and  S$.  Sd.  for  necessary  costs  and 
charges  of  sale,  leaving  an  overplus  of  1^  17«.  Id. 
due  to  the  respondent.  The  aggregate  amount  of 
the  overplus  on  the  sale  of  the  articles  mentioned  in 
the  said  information  was  2/.  lis.  Id,  But  in  addi- 
tion to  the  said  articles,  the  respondent  had  also 
pledged  with  the  appellants  on  the  10th  Dec.  1867, 
a  sideboard  for  1/.  5s.,  the  charges  in  respect  of 
which,  for  interest  and  necessary  expenses,  amounted 
to  7s.  Id.,  and  which,  not  being  redeemed,  was  sold 
on  the  15th  Feb.  1869,  and  realised  only  1/.  5«., 
resulting  in  a  deficiency  of  Is.  Id. 

The  respondent  also  pledged  with  the  appellants 
on  Jan.  10,  1868,  a  bed  for  1^,  the  charges  in 
respect  of  which,  for  interest  and  necessary  expenses, 
amounted  to  7s.  6(L,  and  which  not  being  redeemed . 
was  sold  23rd  Aug.  1869,  and  realised  only  U, 
resulting  in  a  deficiency  of  7s.  Gd.  The  respondent 
also  pledged  a  chain  and  locket  with  the  appellants, 
on  the  7th  Sept.  1868,  for  3/.,  the  charges  in  respect 
of  which,  for  interest  and  necessary  expenses,  were 
15s.,  and  which  not  being  redeemed,  were  sold  the 
18th  Jan.  1869,  and  realised  only  3/.  2s.,  resulting  in 
a  deficiency  of  13<.  The  aggregate  amount  of  the 
deficiency  and  consequent  loss  to  the  appellant  on 
the  three  last- mentioned  transactions  was  I/.  7s.  7d, 
and  this  deficiency  was  made  known  to  the  respon- 
dent, to  whom  an  account  of  the  six  sales  had  been 
previouslv  rendered  at  the  time  that  he  applied  to 
the  appellants  for  the  overplus  mentioned  in  the 
aaid  informations.  It  is  not  denied  by  the  appel- 
lants  that  under  89  &  40  Geo.  3,  c.  99  they  would 
hare  been  bound  to  pay  the  overplus  to  respondent  on 
each  of  the  sales  mentioned  in  the  said  informations, 
if  there  had  been  no  other  pawnbroking  transaction 
between  them ;  but  they  contended  that  they  were 
entitled  to  deduct  from  the  gross  surplus  on  those 
sales,  viz.,  2L  lis.  7d.,  the  gross  deficiency  which  has 
resulted  to  them  on  the  three  last-mentioned  sales, 
viz.,  I/.  7s.  7dl,  and  it  is  to  be  taken  for  the  purpose 
of  this  case  that  the  balance  of  1/.  7s.  was  tendered 
by  the  appellants  to  the  respondent  when  he  claimed 
the  payment  of  the  overplus  in  the  said  informations 
respectively  mentioned.  Whether  the  appellants  were 
entitled  to  make  this  deduction,  dei>ends  upon  the 
true  construction  of  the  20th  section  of  the  39  &  40 
Geo.  3  c.  99,  and  that  case  has  been  stated  by  me 
for  the  purpose  of  obtaining  the  opinion  of  the 
Court  of  Queen's  Bsnch  as  to  the  meaning  of  the 
statute  in  that  respect.  The  appellants  offered  to 
prove,  in  evidence,  that  in  tendering  the  balance 
only  they  had  acted  in  accordance  with  the  usage 
of  the  pawnbroking  trade,  but  I  rejected  such 
evidence  as  inadmissible  for  the  purpose  of  binding 
me  in  the  interpretation  of  the  statute.  They  also 
contended  that  they  were  entitled  to  the  benefit  of 
a  set-off  as  a  matter  of  law  ;  but  I  was  of  opinion 
that  I  could  not  travel  out  of  the  statute  for  the 
purpose  of  supplying  a  remedy  which  the  statute 
did  not  expressly  afford  them.  Looking  at  the  lan- 
guage employed  in  the  early  part  of  the  20th  section, 
requiring  the  pawnbroker  to  enter  in  a  book  a  true 
and  just  account  of  the  sale  of  all  goods  and  chat- 
tels pawned  with  him  for  upwards  of  10«.  expressing 
the  day  of  the  month  when  such  goods  were  pledged, 
coupled  with  the  subsequent  words,  "  and  in  case  any 
such  goods  or  chattels  be  sold  for  more  than  the 
principal  money  and  profit  aforesaid  due  thereon, 


the  overplus  shall,  by  every  such  pawnbroker,  be 
paid  on  demand  to  the  person  by  whom  or  on 
whose  account  sach  goods  or  chattels  were 
pawned,  his  executors,  administrators,  or  as- 
signs," I  was  of  opinion  that  each  act  of 
puw^ning  was  to  be  regarded  as  a  complete  and 
iiiilopendent  transaction,  and  that  the  overplus,  if 
any,  was  to  be  paid  to  the  pawner  upon  and  in  re- 
spect of  each  separate  pledge,  without  any  deduc- 
tion in  respect  of  deficiency  upon  the  sale  of  an 
article  which  had  been  pawned  at  a  different  tioae; 
and  that  the  effect  of  a  contrary  construction  where, 
as  in  this  case,  several  articles  had  been  pawned  bjr 
the  same  person  at  different  times,  would  be  to 
defeat  the  right  of  an  assignee  who  had  come  into 
the  possession  of  the  pawn- ticket  of  one  of  the 
articles  by  delivery,  although  by  the  15th  section  of 
the  aame  statute  it  is  provided  that  the  pertoo 
producing  the  note  or  memorandum  of  the  pawn- 
ticket is,  as  against  the  pawnbroker,  to  be  deemed 
the  owner  of  the  goods  represented  by  it.  I  also 
thought  that  as  the  contingency  of  a  deficiency  wu 
not  contemplated  or  provided  against  by  the  statute 
in  any  case,  it  was  not  competent  to  me  to  allow  the 
appellants  to  strike  a  general  balance  upon  a  seriei 
of  pawn  transactions,  and  set-off  the  loss  sustained 
by  them  upon  one  part  against  the  surplus  which 
had  accrued  upon  the  other  part  of  the  transactioni, 
and  I  accordingly  convicted  the  appellants,  but  as  I 
believed  the  appellants  acted  hon&Jids  in  refusing  to 
pay  the  overplus  in  the  said  informationshrespectively 
mentioned  to  the  respondent,  I  availed  myself  of  the 
provisions  of  the  22  &  23  Vict,  c  14,  and  adjadged 
them  to  pay  upon  each  information  a  mitigated 
penalty  only  in  addition  to  the  overplus  and  costi 
as  I  have  before  stated.  If  the  court  should  be  of 
opinion  that  I  rightly  convicted  the  appellants,  the 
convictions  are  to  be  affirmed ;  but  if  the  court  should 
be  of  opinion  that  I  convicted  them  errooeonslj, 
and  that  I  ought  to  have  allowed  them  to  se^off 
the  loss  of  the  three  last-mentioned  sales,  namely, 
1/.  7s.  7d.  against  the  overplus  upon  the  sale  of  the 
articles  in  the  said  informations  mentioned,  vIl, 
21  lis.  7<i,  the  convictions  are  to  be  quashed. 

F.  Turner  appeared  for  the  appellant. — ^Tfae  pawn- 
broker had  a  right  to  deduct  these  sums,  as  they 
were,  in  fact,  a  debt,  and  there  is  nothing  in  tlM 
statute  which  prohibits  him  from  so  doing.  It 
would  be  exceedingly  hard  upon  the  pawnbroker  to 
compel  him  to  hand  over  the  overplus  upon  the  isle 
of  some  articles  when  there  was  an  absolute  Ion 
upon  the  sale  of  others ;  he  surely  had  a  right  to 
recoup  himself.  [Blackbubh,  J. — ^There  is  no  right 
of  set-off.  Lush,  J. — Th<%  rights  of  the  parties  sie 
defined  by  the  statute,  which  says  that  the  pawn- 
broker shall,  on  demand,  pay  over  the  overplni 
There  is  no  set-off  at  common  law.]  The  veij 
foundation  of  the  application  to  the  justices  is  tbit 
a  sum  of  money  is  due.  Although  it  is  a  proceed- 
ing before  justices,  it  is  still  to  recover  a  debt. 

No  one  appeared  for  the  respondent. 

Blackbubk,  J. — I  think  the  magistrate  wu 
right.  There  is  no  general  statute  of  set-off;  cer- 
tain statutes  confer  the  right  in  certain  cases,  bnt 
this  is  not  one  of  them.  The  pawnbroker  is  directed 
to  pay  over  the  surplus,  and  nothing  is  said  aboat 
keeping  back  part  as  a  set-off  against  other  debti. 

Lush,  J. — You  would  apply  the  right  of  tet-off  to 
every  description  of  debt.  There  is  no  such  right  io 
the  present  case. 

Judgment  for  the  rttpfmdeaL 

Attorneys  for  the  apellant,  Lems  and  Co. 
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Second  Couut. 

Wedntsday,  Nov,  0,  1870. 

(Before  Blackbdbn  and  Lush,  J.J.) 

Smith  (app.)  v.  Hibst  (run p.) 

Loeal  board  of  health  —  When    the    constnty  sanclion^ 

2)provafy  or  avthoritjft  of  the  board  need  be  under 
i  hands  and  teal  of  the  board, 

£y  Oe  Public  Health  Act  1848  (11^12  Fie/,  c.  68), 
it  is  enacted  by  sect.  149  that  whenever  the  content, 
f  taction^  approval,  or  attthority  of  the  locnf  board  it 
required,  the  tame  shall  (in  ceue  of  a  non-corporate 
dittrict)  be  in  writing  and  under  their  setil  and  the 
hands  of  Jive  or  more  of  the/n. 

Beld^  that  thit  doet  not  mean  that  e^ery  act  of  the  local 
board  thould  be  under  their  hands  and  teal,  but  tuch 
only  as  sanctions  the  acts  of  others ;  and  there/ore  that 
the  appointments  of  clerk  and  tut  veuor  to  the  board 
need  not  be  so  under  their  hands  nnaseal,  and  that  a 
resol'ttion  of  the  board  directing  their  ojfficers  to  take 
certain  ttept  need  not  be  under  the  hands  and  seal  of 
the  board. 

This  was  a  case  stated  bj  justices  under  th6 
SO  &21  Vict.  c.  43. 

At  the  petty  sesnions  holden  at  the  court  house 
in  Dewsbury  in  and  for  the  West  Riding  of  the 
county  of  York,  on  Friday,  2nd  July  1869,  before 
us,  the  undersigned,  John  Beswicke  Greenwood, 
Esq.,  and  Lieut.-Colonel  Day,  two  )f  Her  Majesty's 
justices  of  the  peace  in  and  for  the  said  Riding,  a 
com  I  laint  preferred  by  William  Smith,  the  younger 
clerk  of  the  Local  Board  of  Health  fur  the  town- 
ship of  Morley,  above  named  (hereinafter  called 
the  appellant),  under  sect.  69  of  the  statute  1 L  &  12 
Vict.  c.  63,  was  heard  and  determined  by  us,  of 
which  the  following  is  a  copy : 

WmA  Biding  of  Torkahirs  to  wit.— The  information  and 
oompUunt  of  William  Smith,  the  Tonnger,  of  Morlej,  in  the 
■dd  riding,  as  afl[ent  of  and  on  behalf  of  the  local  board  for 
the  district  of  Morley,  in  the  said  riding,  exhibited  before 
me,  the  tinderBigned,  one  of  Her  HCaJesty's  jnstioes  of  the 
petioe  acting  in  and  for  the  said  ridiug,  ^e  2Hth  Jane  1868, 
who  aaith.  t£ubt  a  certain  street  situate  within  the  distriot 
of  the  locnl  board  for  the  district  of  Morley,  in  the  said 
riding,   called  WesleT-street,  was  not  sewered,  levelled, 

Cyed,  flagged,  and  channelled  to  the  satisfaction  of  the 
»1  board  for  the  district  of  Morley  aforesaid ;  and  that 
the  said  local  board  gare  notice  in  writing  to  the  se  /end 
owners  uf  the  premiaes  fronting,  ail  join  ng,  or  abutting  to 
and  upon  the  nid  street  called  WMley-street,  and  reqmre  1 
the  same  to  be  sewered,  levelled,  paved,  flatne  I,  and  chan> 
neUed  to  the  satisfaction  of  such  local  board.  And  whercis 
the  said  notice  was  not  complied  with,  whereupon  the  said 
loeal  board  for  the  district  of  Morley  aforesaid  executed 
the  several  works  mentioned  and  set  forth  in  anch  notice, 
and  paid  the  expenses  incurred  by  them  in  so  doing ;  and 
whereas  the  surveyor  of  the  said  local  board  has  appor- 
tkmed  the  expenses  incurred  by  the  said  local  board  In 
sewering,  levelling,  paving,  flagging,  and  channelling  the 
said  street^  to  be  paid  by  the  several  owners  of  the  premises 
fronting  and  adjoining  or  abutting  upon  such  street,  ac- 
cording to  the  frontage  of  their  respective  premises :  and 
whereas  Walter  Hirst,  of  Morley,  in  the  said  riding,  is  one 
of  the  owners  of  premises  fronting,  -  djoining,  or  abutting 
upon  such  street,  and  the  said  local  board  have  dein  mded 
of  and  from  the  said  Walter  Hirst  the  sum  of  liOl.  10s.  8id.. 
being  the  expenses  apportioned  and  settled  by  the  saia 
sorveyor  to  be  paid  hj  the  said  Walter  Hirst,  but  that  he 
hath  neglected  to  pay  the  same.    Exhibited  before  me, 

T.  S.  Hibst. 
(Signed)  Willzax  Smith,  Jun. 

Upon  the  hearing  of  such  complaint  Mr.  Middle* 
ton  appeared  before  us  as  counsel  for  the  appellant, 
and  Mr.  Ibberson  as  attorney  for  the  reapondent, 
and  upon  such  hearing  such  complaint  was  dis* 
missed.  And  whereas  the  appellant  being  dissatis- 
fied with  our  determination  upon  the  hearing  of 
the  said  complaint,  as  being  erroneous  in  point  of 
law,  hath,  pursuant  to  sect.  2  of  the  statute  20  &  21 
Vict.  c.  43,  applied  to  us  in  writing  within  three 
days  after  the  determination  to  state  and  sign  a 
case  setting  forth  the  facta  and  gtounds  of  such  our 


determination  as  aforesaid  for  the  opinion  of  Her 
Mnjesty^s  Court  of  Queen's  Bench  at  Westminster. 
Now  therefore  we  the  said  justices,  in  compliance 
with  the  application  of  the  appellant  and  the  pro- 
vittioos  of  the  statute  last  mentioned,  do  hereby 
state  and  sign  such  case  as  follows : 

It  was  proved  on  the  said  hearing  that  the  district 
of  Morley,  over  which  the  said  local  board  had  juris- 
diction, was  a  non- corporate  district,  and  that  the 
said  board  was  duly  and  legally  constituted  nnder 
the  Local  Government  Act  1858.  By  resolution  of 
the  board,  dated  27th  March  1867,  it  was  resolved 
that  the  owners  of  property  or  occupiers  of  premises 
adjoining  or  abutting  upon  Wesley -street  have  one 
month's  notice  given  them  to  sewer,  level,  pavf^ 
flag,  and  channel  the  same  to  the  satisfaction  of  the 
board.  The  street  called  Wesley- street  was  not  a 
public  highway  repairable  by  the  township.  It  was 
out  tif  repair  and  unsewered.  On  the  1 0th  May 
1867  notice  was  given  by  the  clerk  of  the  board 
under  sect.  69  of  the  Public  Health  Act  1848,  to 
Walter  Hirst,  the  respondent,  being  one  of  the 
owners  of  property  in  Wesley-street,  of  which  the 
following  is  a  copy : 

Local  Board  for  the  Township  of  Morley  in  tha  County  of 

York. 
To  Mr.  Walter  Hirst. 

The  owner  of  certain  premises  fronting,  adjoining 
or  abutting  upon  a  certain  street  called  Wesley- 
street,  within  the  district  of  Morley  aforesaid. 
Whereas  the  said  street  is  not  sewered,  levelled,  paved, 
flagged,  and  channelled  to  the  satisfaction  of  the  above- 
named  local  board  of  health,  and  whereas  vonr  said  pre- 
mises adjoin  or  abut  on  certain  parts  of   the  said  street 
which  require  to  be  sewered,  levelled,  paved,  flagged,  and 
channelled.     Now,  therefore,  the  said  local  board  hereby 
give  yon  notice  in  pursuance  of  the  statute  in  that  case  made 
and  provided,  to  sewer,  level,  pave,  flag,  and  channel  the 
same  within  the  space  of  one  month  from  the  date  hereof, 
in  the  manner  and  according  to  the  plan  and  specifications 

Prepared  by  Mr.  Joseph  Svkes,  survevor,  and  deposited  for 
ispection  at  the  offices  of  the  said  local  board  in  Queen- 
street,  Morley,  afoYeeaid.— Dated  10th  May  1867. 

A.  SCATCHSBD,  Clerk  to  the  Board. 

The  notice  not  baring  been  complied  with,  the 
board  resolved  on  the  15th  April  1868  to  execute 
the  works,  and  adopted  certain  plans  and  specifica- 
tions of  Mr.  Sykes,  the  surveyor;  whereupon, 
after  some  delay,  the  works  were  executed  by  the 
board.  The  surveyor,  Mr.  Sykes,  after  the  works 
were  completed,  ascertained  and  settled  the  expenses 
incurred  by  the  board  in  so  doing,  and  the  propor- 
tions to  be  paid  by  the  owners  according  to  the 
frontage  of  their  respective  premises.  The  amount 
so  settled  to*  be  paid  by  the  respondent  was 
39/.  10s.  8^.  Notice  in  writing  was  then  given  to 
the  respondent  by  the  clerk  to  the  board  that  the 
work  had  been  done,  the  expenses  apportioned, 
A. A  that  his  proportion  amounted  to  Sdl  10s.  B^d. 
The  respondent  afterwards  failed  to  pay  the  said 
amount  on  demand,  and  these  proceedings  were  in- 
stituted. At  the  hearing  it  was  admitted  by  the 
attorney  for  the  respondent  that  the  work  had  been 
done  and  that  the  apportionment  was  correct ;  but  it 
was  objected  that  the  appointment  of  the  clerk  of 
the  board  and  of  the  surveyor  respectively,  at  the 
time  the  work  was  done,  was  not  under  the 
hands  of  five  members,  and  under  the  seal  of  the 
board,  and  that  the  resolutions  directing  the  work 
to  be  done  were  not  so  signed  and  sealed.  We  found 
that  the  appointments  aforesaid  and  the  resolu- 
tions were  not  so  signed  and  sealed.  On  behalf  of 
the  local  board  it  was  contended  that  the  appoint- 
ment of  clerk  and  surveyor  respectively  need  not  be 
under  the  formalities  aforesaid.  The  notice  to  re- 
pair the  street  was  legally  given,  being  under  the 
hand  of  the  actual  clerk  of  the  board ;  that  the 
resolutions  to  repair  need  not  be  under  the  for- 
malities aforesaid,  being  merely  instructions  to 
the  servants  of  the  board  to  execute  the  works, 
and  that  the  works  were  actually  done  by  them, 
and     that    the    apportionment  of    the  expenses 
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were  properly  made  by  their  actual  eurveyor.  We, 
the  said  justices,  with  great  reluctance,  seeing  that 
the  respondent  had  got  the  benefit  of  the  works, 
came  to  the  conclusion  that  on  a  strict  construction 
of  the  149th  section  of  the  Public  Health  Act  the 
objection  raised  by  the  respondent  must  prevail. 
The  questions  of  law  arising  on  the  above  statement 
are :  Whether  under  the  circumstances  it  was  bind- 
ing on  the  complainant  to  prove  the  appointment  of 
the  clerk  and  surveyor  of  the  said  board  respectively 
to  have  been  made  under  the  hands  of  five  or  more  of 
the  members  of  the  board,  and  under  its  seal.  And 
whether  under  the  circumstances  the  resolutions  of 
the  board,  being  directions  to  their  clerk  and  .sur- 
veyor, should  have  been  under  the  same  formalities? 
Whereupon  the  opinion  of  the  Court  of  Queen's 
Bench  is  asked  upon  the  said  question  of  law, 
whether  or  not  we  the  said  justices  were  correct  in 
our  determination  as  aforesaid.  Given  under  our 
hands  this  11th  March  1870,  at  Dewsbury  aforesaid, 
in  the  said  riding. 

J.  B.  GasBNwooD. 

Edwabd  Dat. 
By  the  I49th  section  of  the  Public  Health  Act 
1848  (11  &  12  Vict.  c.  68)  it  is  enacted— 

That  whenever  the  consent,  sanction,  or  approval,  or 
authority  of  the  general  board  of  health  is  required  by  the 
proviaions  of  this  Act,  the  same  shall  be  in  writinfj^  under 
their  seal  and  the  hands  of  two  or  more  members  thereof ; 
and  whenever  the  consent,  sanction,  approval,  or  authority 
of  the  local  board  of  health  is  so  required,  the  same  shall 
(in  case  of  a  non-corporate  district)  be  in  writing  under 
their  seal,  and  the  hands  of  five  or  more  of  them,  or  (in 
case  of  a  corporate  district)  under  their  common  seal. 

By  the  d7th  section  it  is  enacted — 

That  the  local  board  of  het^th  sball,  from  time  to  time, 
appoint  fit  and  proper  persons  to  be  surveyor,  inspector  of 
nuisances,  clerk,  and  treasurer,  for  the  purposes  of  tbis 
Act,  and  shall  api>oint  or  employ  such  collectors  and  other 
officers  and  servants  as  may  be  necessary  and  proper  for  the 
efficient  execution  of  this  Act,"  &c. 

Manisty,  Q.  C.  appeared  for  the  appellant. — ^The 
justices  below  were  wrong,  for  it  was  not  necessary 
that  the  resolutions  appointing  the  clerk  and  sur- 
veyor should  have  b^n  under  the  seal  and  the 
hands  of  five  members  of  the  board.  The  149th 
section  only  applies  to  cases  where  the  consent  of 
the  board  is  required,  not  where  they  themselves 
direct  a  thing  to  be  done.  This  case  is  concluded  by 
authority,  namely,  by 

The  Bamsley  Local  Board  of  Health  (apps.)  v. 

Sedgwick  (resp.),  L.  Rep.  2  Q.  B.  185 ;  15  L.  T. 

Bep.  N.  S.  569 ;  36  L.  J.  65,  M.C. 

No  one  appeared  for  the  respondent. 

Blackburn,  J. — ^The  statute  does  not  mean  that 
every  act  of  the  local  board  should  be  under  their 
seal  and  hands,  but  such  only  as  sanction  the  acts 
of  others.  But  even  if  this  were  otherwise,  it  is 
not  competent  to  a  third  person  to  raise  such  an 
objection  ;  it  is  sufficient  that  the  officer  is  de  facto 
in  office  and  acting  in  it.  The  justices  were  there- 
fore wrong  in  their  decision,  and  our  judgment  must 
be  for  the  appellant. 

Lush,  J.  concurred. 

Judgment  for  the  appellant. 

Attorneys  for  appellant,  Ei/l  and  Smith,  Halifax. 
Attorneys  for  respondent,   Williamson,  UiU,  and 
Co.,  London. 


(Before  Blackburn  and  Lush,  JJ.) 

Garatty  (app.)  u.  Potts  (resp.). 

Beerhouse— A  portion  of  the  premises  used  for  other 
pwposes^S  ^  4  Vict,  c,  61—32  ^  33  Vict,  c.  27. 

H'hen  a  beerhouse  is  rated  to  the  requisite  amount  it  it 
no  objection  that  a  portion  of  the  premises  are  devoted 
to  other  purposes  than  the  sale  of  beer.  Where,  thtre- 
fore,  a  house  and  premises  which  had  been  Ucenei 
before  the  S2  ^SS  Vict,  c,  27,  consisted  of  a  dwdl- 
ing-house  and  shop  (both  rated  in  one  rate},  but  the 
shop  was  used  for  the  sale  of  groceries : 

Held,  that  the  premises  were  qualified,  and  that  a  oer- 
tificate  ought  to  have  been  granted. 

This  was  a  case  stated  under  the  20  &  21  Vict 
c.  43  (a)  upon  the  refusal  of  justices  to  grant  a  cer* 
tificate  for  a  beerhouse  licence.  The  case  stated 
that  **  At  an  adjourned  licensing  meeting,  holden  in 
and  for  the  said  borough  of  Blackburn,  on  the  19th 
Sept.  1869,  an  application  under  the  Wine  and  Beer- 
house Act  1869  was  made  to  us  by  the  appellant 
for  a  certificate  for  the  renewal  of  a  licence  to  sell 
by  retail,  ale,  beer,  and  porter  in  his  house  and 
premises,  situate  at  Friday-street,  in  the  said 
borough  of  Blackburn,  occupied  by  the  appellant, 
and  theretofore  used  and  kept  by  him  as  a  retail 
beerhouse,  and  which  on  hearing  such  application 
we  refused  to  grant.  And  whereas  the  appellant 
being  dissatisfied  with  our  determination  npon  the 
hearing  the  said  application  as  being  erroneous  in 
point  of  law,  hath,  pursuant  to  the  sect.  2  of  the  said 
Stat.  20  &  21  Vict.  c.  43,  duly  applied  to  us  to  sUte 
and  sign  a  case  setting  forth  the  facts  and  the 
grounds  of  such  our  determination  as  aforesaid  for 
the  opinion  of  this  court,  and  hath  duly  entered  into 
a  recognisance  as  required  by  the  statute  in  that 
behalf.  Now,  therefore,  we  the  said  justices  do 
hereby  state  and  sign  the  following  case.  By  the 
3  &  4  Vict.  c.  61,  8.  1,  reciting  the  11  Geo.  4  & 
1  Will.  4,  c.  64,  and  the  4  &  5  Will.  4,  c  8a,  it  is 
enacted  that  no  licence  to  sell  beer  or  ale  by  retail 
under  the  said  recited  Acts  or  this  Act  shall  be 
granted  to  any  person  who  shall  not  be  the  real 
resident,  holder,  and  occupier  of  the  dwelling-hooie 
in  which  he  shall  apply  to  be  licensed,  nor  shall  any 
such  licence  be  granted  in  respect  of  any  dwelling- 
house  which  shall  not  with  the  premises  occupi«l 
therewith  be  rated  in  one  sum  to  the  rate  for  the 
relief  of  the  poor  of  the  parish,  township,  or  place 
in  which  such  house  and  premises  are  situate  on  a 
rent  or  annual  value  of  15^  per  annum  at  the  least, 
if  situate  in  the  cities  of  London,  &g.,  or  any  town, 
corporate,  the  population  of  which,  &c,  shall 
exceed  10,000,  &c. 

By  the  32  &  33  Vict,  c  27,  s.  19,  it  is  enacted  that 
where  on  the  1st  May  1869  a  licence  is  in  force,  ic, 
it  shall  not  be  lawful  for  the  justices  to  refuse  ao 
application  for  the  certificate  for  the  sale  of  beer, 
&c.,  to  be  consumed  on  the  premises  in  respect  of 
any  house,  except  on  one  or  more  of  the  groands 
upon  which  an  application  for  a  certificate  under 
this  Act  in  respect  of  a  licence  for  the  sale  of  beer, 
&C.,  not  to  be  consumed  on  the  premises,  may  be 
refused  in  accordance  with  this  Act ;  and  by  seel.  8 
of  the  said  Act  the  said  grounds  are,  amongst 
others,  that  the  applicant  or  the  house  in  respect  of 
which  he  applies  is  not  duly  qualified  as  by  lav  is 
required.  Upon  the  hearing  of  the  said  applicatioa, 
it  was  .proved  on  the  part  of  the  applicant,  and 
found  as  a  fact,  that  all  notices  of  his  intention  to 
apply  for  a  certificate  had  been  duly  served  as  re- 

(a)  This  case  was  decided  before  Garraty  t.  Potti,  mU  p. 
579,  and  the  attention  of  the  Bench  was  not  called  to  the 
wording  of  sect.  2  of  the  80  &  21  Vict.  c.  48. 
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quired  by  the  Wine  aud  Beerhouse  Act  1869.  It 
was  further  proved  and  found  as  a  fact  that  the 
appellant  occupiej  a  house  and  shop  in  Friday- 
•trtet,  ID  the  said  borough,  which  were  together 
assessed  to  the  relief  of  the  poor  of  the  township  of 
Blackburn  aforesaid  in  the  sum  of  1 5/.,  and  that  the 
appellant  was  duly  qualified  as  by  law  required. 
That  the  house  and  shop  were  attached  to  and  com- 
municate with  each  other,  and  the  shop  was  used 
for  the  sale  of  groceries  and  beer. 

It  was  objected  that  that  portion  of  the  house  and 
premises  occupied  for  the  sale  of  beer  was  not  duly 
qualified,  inasmuch  as  without  the  shop  it  would  not 
be  rated  in  a  sufficient  sum  to  entitle  the  appellant 
to  a  licence.  It  was  contended,  on  behalf  of  the 
appellant,  that  as  the  house  and  shop  were  both 
used  and  occupied  for  the  sale  of  beer,  and  were 
assessed  together  and  communicated  with  each  other, 
they  came  within  the  meaning  of  the  words  *'  house 
and  premises  occupied  therewith,**  as  mentioned  in 
the  said  Act  3  &  4  Vict.  c.  61,  and  within  the 
meaning  of  the  words  "house  or  shop"  as  men- 
tioned in  the  8th  and  19th  sections  of  the  32  &  33 
Vict.  c.  27,  and  was  therefore  duly  qualified  as  by 
law  required.  We,  however,  being  of  opinion  that 
the  appellant  was  not  entitled  to  such  certificate  as 
aforesaid  by  reason  of  his  occupying  part  of  such 
house  and  premises  as  a  shop,  refused  the  appli- 
cation. The  questions  of  law  arising  on  the  above 
statement  for  the  opinion  of  the  court,  therefore, 
art*,  whether,  under  the  19th  section  of  the  Act  32 
&  33  Viet.  c.  27,  we,  the  said  justices,  were  justified 
in  refusing  the  said  application  upon  the  grounds 
abuve  stated,  inasmuch  as  by  it  the  justices  are 
precluded  from  refusing  a  certificate  except  upon 
one  or  more  of  the  four  grounds  mentioned  in  the 
8th  section  of  the  said  Act.  If  the  court  should  be 
of  opinion  that  the  said  refusal  was  legally  and 
properly  made,  then  the  said  order  is  to  stand  ;  but 
if  the  court  should  be  of  opinion  otherwise,  then 
the  said  application  for  a  certificate  as  aforesaid  is 
to  be  granted.  Given  under  our  hands  this  28th 
April  1870. 

Gorst  appeared  for  the  appellant. — The  justices 
were  wrong  in  refusing  the  certificate.  Being  a 
house  already  licensed  they  had  no  power  to  refuse 
the  certificate  except  upon  one  of  the  grounds 
mentioned  in  the  8th  section,  one  of  such  grounds 
being,  **  that  the  applicant  in  the  house  in  respect  of 
which  he  applies  is  not  duly  qualified  as  by  law  is 
required."  It  is  submitted  that  the  house  was  duly 
qualified,  and  th^^t  it  is  immaterial  that  other  things 
were  sold  in  it  besides  beer. 

Littler  for  the  respondent. — The  statute  must  have 
intended  that  the  entire  premises  should  be  devoted 
to  the  purposes  of  a  beei house,  and  where,  therefore, 
other  trades  are  carried  on,  there  can  be  no  sufficient 
test  of  the  suitability  of  the  premises.  [Lusu,  J. — 
It  is  the  quality  of  the  man  rather  which  the  Legis- 
lature has  in  view,  and  that  is  to  some  extent 
evinced  by  the  nature  of  the  premises  occupied.] 
The  premises  are  not  to  be  licensed  for  the  sale  of 
beer  unless  they  are  rated  to  a  certain  amount,  that 
is,  rated  as  premises  for  the  sale  of  beer.  [Lusu,  J. 
— There  is  nothing  said  as  to  how  the  house  is  to  be 
used.  The  Act  does  not  say  that  the  entire  house 
is  to  be  occupied  for  the  purpose  of  selling  beer.j 

Blackburn,  J.—The  appellant  having  been  pre- 
viously licensed  was  entitled  to  a  certificate  unless 
he  was  disqualified  under  one  of  the  heads  enumerated 
in  the  8th  section  of  the  32  &  33  Vict.  c.  27.  Here  the 
dwelling-house  was  occupied  with  the  shop,  and  if 
the  dwelling-house  were  taken  alone  the  rating 
would  not  be  sufficient;  but  if  the  premises  are 
taken  together,  the  rating   is  quite  enough,     if 


'  indeed  the  Act  had  said  that  the  premises  must  be 
used  for  the  sole  purpose  of  selling  beer,  it  would 
have  been  different ;  but  here  the  shop  was  used 
with  the  dwelling-house,  though  not  for  the  purpose 
of  selling  beer.  They  are  rated  together,  and  of  the 
requisite  amount,  and  I  think  that  is  sufficient. 

Lush,  J. — I  am  entirely  of  the  same  opinion. 
Any  other  construction  would  require  us  to  inter- 
polate the  statute. 

Judgment  for  the  appellant. 


(Before  Blackbu&n  and  Lush,  JJ.) 

Sawtbb  (app.)  t;.  Thb  Vbstrt  or   Paddingtom 

(reaps.) 

Metropolis   Management    Amendtnent  Act  1862 — Con- 
alruction  of  sewers — J^ew  street — Sects,  62,  53,  112. 

The  Harrow  road  has  been  a  public  highway  since  the 
reign  of  Queen  Elizabeth,  and  sewers  rates  had  been 
assessed  in  respect  oj  it.  It  teas  a  turnpike  road 
until  the  gear  1864,  when  it  came  under  the  manage- 
ment  of  the  vestry  of  the  parish  of  Paddington.  The 
appellant  built  a  row  of  houses  in  a  line  with  the  road. 
The  vestry  of  Paddington  having  constructed  a  main 
sewer,  (fi.  along  the  Harrow  road  at  a  cost  of 
1009/.  55.  5d,,  they  apportioned  the  cost  upon  the 
houses,  ^.  at  the  rate  of  10a.  Sd,  per  foot  run  Jor 
the  respective  frontages  of  such  houses,  ^c.  The  ap- 
pellant  beit^  assessed  accordingly  for  his  row  of 
houses,  and  having  refused  payment,  summary  pro- 
clings  were  taken  before  a  magistrate  to  recover  the 
amount,  and  an  order  having  been  made : 

Held,  that  the  order  was  rightly  made. 

The  Vestry  of  St.  Giles,  Camberwell  v.  Weller,  20 
L.  T.  liep,  N,S,  756;  17  W.  R.  973,  dissented 
from. 

This  was  a  case  stated  under  the  20  &  21  Vict, 
c.  43,  upon  an  order  for  payment  of  a  sum  of  money 
by  the  appellant,  as  follows  : — 

On  the  24th  July  1869,  Samuel  Sawyer,  the  appel- 
lant, appeared  before  me,  John  Smith  Mansfield,  one 
of  the  magistrates  of  the  police-courts  of  the  metro- 
polis, in  answer  to  the  following  summons: 

Whereas  complaint  hath  this  day  been  mode  before  me 
the  undersigned,  one  of  the  magiHtrates  of  the  x>olice- 
courts  of  the  metropolis,  sitting  at  the  police-court  in 
Uigh-Btreet,  in  the  parish  of  Ut.  Maryleboue,  in  the  county 
of  Middlesex,  and  within  the  metrupolitan  pi^lice  district, 
by  the  vestry  of  the  parish  of  Paddington,  in  the  county  of 
Middlesex,  within  which  said  metropolitan  police  district 
the  said  parish  of  Paddington  is  situate,  that  you.  I^muei 
Sawyer,  being  the  owner  of  the  house,  JSIo.  2,  in  Fiuukfurt- 
terrace,  in  Harrow-road,  in  the  said  parish  of  Paddington, 
in  the  county  of  Middlesex,  and  an  owner  of  port  of  the  s.ud 
street,  within  the  meaning  of  the  Metrupolis  Manaj^emeut 
Amendment  Act  18(>2,  and  the  said  house  haying  a  front- 
age of  2uft.  4iu.,  and  the  Harrow-road  being  a  new  street, 
within  the  meaning  ot  the  said  Act,  and  the  said  house 
having  been  erected  since  the  Ist  Jan.  i85<>,  and  the  said  new 
street,  and  the  sewer  hereinafter  mentioned,  having  been 
constructed  since  the  passing  of  the  said  Act,  aud  uibo  the 
said  house  being  within  the  jurisdiction  of  the  tkud  ve^itry, 
and  also  within  the  metropolitan  ]X}lice  district,  have  not 
paid  to  the  said  vestry  the  Hum  of  lOl.  H».  5d.,  being  the  pro- 
portion dt  and  after  the  rate  of  lOs.  3d.  per  foot  run  for  the 
said  irontage  of  the  said  house  of  the  expenses  of  the  con- 
struction by  the  said  vestry  of  a  sewer  in  the  said  new 
street  from  Elgin-road,  in  the  said  parish  of  Paddington, 
to  the  boundary  of  the  said  parish  of  Paddington,  in  the 
said  new  street  for  the  drainage  of  the  said  new  street,  and 
of  the  said  house  aud  the  other  houses  and  land  in  such 
new  street,  and  the  works  appertaining  thereto,  including 
the  cost  of  gullies,  side  entrances,  lengths  of  sewers,  at  the 
intersection  of  streets,  and  other  incidental  costs,  charges, 
and  expenses  as  apportioned  by  the  said  vestry  on  a  certain 
day  now  p  ist,  to  wit,  on  the  7th  April  1868,  to  be  paid  in 
respect  of  such  said  house,  at  the  rate  of  lUs.  3d  per  foot 
run  for  the  said  frontage  of  the  said  house,  and  to  be  paid 
in  one  sum,  and  demanded  at  once.  These  are,  therefore, 
to  command  you  in  Her  Majesty's  name  to  be  and  appear 
on  Saturday  next,  the  17th  July  mst.,  at  two  of  the  clock  in 
the  aftexaooa  at  the  policoKwuit  aforesaid  balorc  lua  \iZ 
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tach  other  magiatrate  of  the  Mid  poUoe-oonrt  as  may  then 
be  there  to  aaswer  to  the  said  oomplaint,  and  be  farther 
dealt  with  aooording  to  law.  Qiren  under  my  band  and  seal 
this  21st  July  1869,  at  the  polioe-ooart  aforesaid. 

J.  8.  Havbfisld. 

On  the  hearing  of  the  said  summons  the  following 
facts  were  proved.  In  the  early  part  of  1866  the 
parish  of  Faddington  constructed  a  main  sewer  and 
all  necessary  gullies  and  side  entrances  in  and  along 
that  part  of  the  Harrow-road  in  the  parish  of  Pad- 
diiigton  which  is  included  between  the  two  red  spots 
drawn  upon  the  plan  hereto  annexed,  and  marked 
A,  for  the  purpose  of  its  drainage,  the  westernmost 
of  which  spots  is  the  extreme  boundary  in  that 
direction  of  the  parish  of  Paddington.  That  pre- 
viously to  the  construction  of  such  sewer  there  was 
DO  sewer  on  that  portion  of  the  Harrow- road  in- 
cluded between  the  s|ud  red  spots.  At  about  the 
time  aforesaid  the  appellant  built  the  row  of  houses 
described  in  the  plan  as  Frankfort-terrace,  of  which 
he  was  and  is  the  owner  within  the  meaning  of  the 
said  Act,  and  of  which  the  house  No.  2  aforesaid  is 
one.  On  the  7th  April  1868  the  said  vestry  of  Pad- 
dington passed  a  resolution  proportioning  the  ex- 
penses  of  constructing  such  sewer  and  the  works 
appertaining  thereto,  pursuant  to  the  52nd  section  of 
the  said  Act,  among  the  owners,  and  thereby 
assessing  the  amount  charged  upon  or  payable  by 
tlie  appellant  as  such  owner  at  10s.  ^  per  foot  run 
in  one  sum  as  his  proportion  in  respect  of  such  ex- 
penses, amounting  in  the  whole  to  the  said  sum  of 
10/.  5^  Sd.  The  said  assessment  of  lOs.  3'/.  per  foot 
run  is  the  full  moiety  of  the  expense  of  the  construc- 
tiou  of  such  sewer  and  the  works  appertaining 
thereto  as  aforesaid.  The  following  is  a  copy  of 
^uch  resolution.  The  surveyor  reported  that 
the  construction  of  the  sewer  and  all  works 
appertaining  thereto  in  the  Harrow-road,  from 
Elgin-road  to  the  western  boundary  of  the  parish 
had  been  completed  at  a  cost  of  1009/.  5s.  5d., 
inclusive  of  all  expenses.  Resolved  that,  in  accord- 
ance with  the  52nd  section  of  the  Metropolitan 
Management  Act  1862,  such  costs  and  expenses  shall 
be,  and  they  are  hereby,  apportioned  upon  the  houses 
erected  since  the  Ist  Jan.  1856,  and  land  situate  and 
being  in  tha  Harrow-road,  from  Elgin-road  to  the 
western  boundary  of  the  parish,  at  the  rate  of 
10s.  Sd.  per  foot  run  for  the  respective  frontage  of 
such  houses  and  land,  and  that  the  same  be  de- 
manded and  recovered  accordingly  from  the  respt^c- 
tive  owners  of  such  houses  and  land.  The  Harrow- 
road,  eastward  of  the  Elgin- road,  has  been  built  over 
for  many  years  past.  Sewers  rates  had  been  levied 
and  paid  in  respect  of  the  land  upon  which  Frank- 
fort-terrace was  built,  and  of  the  adjoining  land  on 
either  side  of  the  Harrow-road  for  more  than  ten 
years  prior  to  the  1st  Jan.  1856.  The  said 
Harrow-road  was  in  existence  at  the  time  of  the 
reign  of  Queen  Elizabeth,  and  in  that  reign  estates 
were  settled  by  one  George  Lynn,  the  founder 
of  Harrow  school  for  the  maintenance  of  the  said 
road  from  Harrow  to  London.  Tolls  were  collected 
in  the  said  ward  by  trustees  thereof  and  subse- 
quently by  the  commissioners  appointed  by  7  Geo.  4, 
c.  142.  The  said  road  has  also  been  a  high  road  to 
Kensal-green  Cemetery  since  the  foundation  of  that 
burial  ground,  and  from  the  time  of  the  passing  of 
the  said  Act  it  remained  a  turnpike  road  under  the 
charge  of  the  Turnpike  Commissioners  until  the  1st 
Jan.  1864,  on  which  day,  according  to  the  provisions 
of  the  statute  26  &  27  Vict.  c.  78,  s.  2,  the  vestry  of 
the  said  parish  took  charge  of  it  for  the  first  time, 
and  have  thence  continued  to  maintain  and  repair 
it ;  hut  for  twenty  years  last  past,  in  addition  to 
the  roadway,  there  has  been  a  footway  in  front  of 
the  land  upon  which  Frankfort-terrace  is  built, 
and  abutting  upon  the  north  side  of  the  said  Harrow 
road,  and  for  such  period  as  aforesaid  manifestly 
with   the  acquiescence  of  the  commissioners  the 


said  footway  has  been  maintained  by  the  vestry  of 
the  said  parish  of  Paddington.  The  appellant  rs- 
fttsed  to  pay  the  said  assessment  of  10s.  3d.  per 
foot  run,  and  appealed  to  the  Metrupoiitaa 
Board  of  Works,  and  on  the  hearing  of  that 
appeal  on  the  9th  Nov.  1868,  the  appeal  com- 
mittee of  the  Metrop«)litan  Board  of  Works  de- 
clined to  make  any  order  and  remitted  both  parties 
to  their  rights.  On  the  hearing  of  the  said  lam- 
mons  before  me  it  was  contended,  in  support  of  the 
said  summons,  that  the  assessment  was  voted  under 
the  52nd  section,  combined  with  the  definition  of 
new  street  in  the  112th  section  of  the  25  &  26  Vict 
c.  102,  on  the  ground  that  the  said  Harrow-rosd 
was  a  new  street  within  the  meaning  of  that  sectioo. 
It  was  contended  'on  behalf  of  the  appellant  that 
the  said  Harrow-road,  upon  the  facts  above  stated, 
is  not  a  new  street  within  the  meaning  of  the  52Dd 
section  of  the  said  Act,  it  having  been  dedicated  to 
the  public,  and  used  as  a  highway  for  more  than  a 
century ;  and  further,  that  as  the  said  Harrow-rosd 
was  previously  to  the  year  1862,  that  is  to  say  from 
the  reign  of  Queen  Elisabeth,  maintained,  paved, 
and  taken  in  charge  by  trustees  down  to  the  7th 
year  of  the  reign  of  King  George  the  Fourth,  sod 
thenceforth  down  to  the  1st  July  1864,  by  the 
commissioners  appointed  by  the  above-mentioned 
Act  of  7th  Geo.  4,  and  since  then  by  the  vestiy  of 
the  said  parish,  the  said  Harrow-road  is  not  a  new 
street  within  the  interpretation  clause,  sect  112  of 
the  25  &  26  Vict.  c.  102,  and  that  if  it  be  not  a  nev 
street  the  case  falls  within  the  53rd  section  of  the 
said  Act,  and  that  under  it  the  appellant  is  not 
chargeable  with  any  portion  of  the  expenses  of  the 
construction  of  any  part  of  the  said  aewer  except  in 
common  with  all  the  other  inhabitants  of  the  said 
parish.  That  even  assuming  the  Harrow-road  to  be  a 
new  street,  still  as  sewers*  rates  have  been  paid  in  re- 
spect of  the  land  upon  which  Frankfurt-terrace  wu 
built  for  more  than  two  years  prior  to  the  1st  Jan. 
1856,  the  case  falls  within  the  53rd  section,  and  espe- 
cially that  the  word  "  property**  which  occurs  at  the 
end  of  that  section,  includes  new  streets  which  hare 
paid  sewers'  rates  for  the  time  aforesaid.  That  the 
vestry  is  not  at  liberty  to  separate  the  part  of  the 
sewer  opposite  Frankfort- terrace,  for  the  purposes  of 
charging  the  owner  of  the  houses  in  the  said  terrace 
witib  the  assessment  made  by  the  aforesaid  resoln- 
tion.  I  held  that  the  Harrow-road  is  a  new  street^ 
and  that  the  appellant  was  liable  to  the  asseasmeot 
made.  The  appellant  being  dissatisfied  with  mj 
decision  as  being  erroneous  in  point  of  law,  dolv 
gave  me  notice  in  writing  to  state  a  case  for  the 
opinion  of  this  honourable  court,  and  duly  entered 
into  the  recognizances  required  by  the  statate 
20  &  2 1  Vict.  c.  43.  The  question  for  the  opinios 
of  the  court  is  whether  under  the  above  circum- 
stances, the  api>ellant  is  liable  to  the  said  claim  of 
the  vestry  of  the  parish  of  Paddington. 

J.  S.  Mamstuld. 

The  25  &  26  Vict.  c.  102,  s.  52,  enacts  that— 

Where  nnj  aewer  shall,  after  the  passing  of  tiiii  Act, 
be  constructed  by  auy  Testis  or  district  board,  in  or  for  die 
drainaire  of  any  new  street,  or  of  any  house  or  hoosM 
ereoted  since  the  1st  Jan.  1856,  the  ecpense  of  oonstracti^ 
such  sewer,  and  the  works  appertaluinjif  thereto,  iDrludinf 
the  cost  of  gullies,  side  entrances,  lengths  of  sewer  «t  the 
intersection  of  streets,  and  other  iuoidenral  char«(ee  ud 
expenses,  shall  be  borne  and  defrayed  by  the  omiers  of  raeh 
street  or  nouses,  and  of  the  land  bounding  o  abutting  on  radi 
street  respectiyely ;  and  the  said  expenses  shall  beapporUonad 
by  the  vestry  or  district  board  in  suoh  proportkm  an  thcgr 
may  deem  just ;  and  the  amount  chaiqged  upon  or  j/ajtkk 
in  respect  o''  each  house  or  premises  shall  be  payable  before 
the  works  shall  be  couimenoeil,  duriog  their  progress,  or 
after  their  completion,  as  the  v^ry  or  district  board  ttasll 
in  each  case  determine,  either  in  one  sum  or  by  instalmants, 
within  such  period  not  exceeding  twenty  years  m  the 
Testry  or  district  board  shall  direot;  and  any  such  sum  or 
instalment  shall  be  reooyerable  from  the  pzeseat  or  anj 
I  future  owner  of  the  said  honae  or  presaisss,  aithsrby  leiioa 
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[Q.B. 


at  law  or  in  a  summary  maaner  before  a  justice  of  the  peace, 
at  Uie  option  of  the  veatiy  or  board. 

The  53rd  section  enacts  that — 

Where  any  aewer  shall  be  constructed  l^  any  vestry  or 
dutrict  board  in  a  street,  in  which  previously  to  such  con- 
gtroction  there  had  been  no  sewer,  or  only  an  open  sewer, 
but  where  sewers  rates  have  been  levied  previously  to  such 
construction,  the  expense  of  constructinK  such  sewer,  and 
the  works  appertaining^  thereto,  inclu(Uuflr  the  cost  of 
galhes,  side  entrance^i,  lengths  of  sewer  at  the  intersection 
of  streets  and  other  iocideutAl  charges  and  expenses,  shall 
be  borne  and  defrayed  in  -part  only  by  the  owners  of  the 
houses  situate  in  and  of  the  land  bounding  and  abutting  on 
sach  street  respectively,  and  the  amount  to  be  borne  by 
such  owners  shall  be  determine*!  by  the  vestry  or  district 
board  in  each  particular  case,  and  the  residue  of  such  expenses 
shall  be  defrayed  b^  the  vestry  or  district  board,  out  uf  the 
sewers  latee  levied  in  their  parish  or  district,  and  the  amount 
so  charged  by  the  vestry  or  district  board  upon  or  in  respect 
of  each  house  or  premises  shall  be  payable  either  before  the 
works  shall  be  oommenoed,  during  tneir  iirogreas,  or  after 
their  completion,  as  the  vestry  or  board  shall  in  each  case 
determine,  either  in  one  sum  or  by  instalments,  within  such 
period  not  exceeding  twenty  years  as  the  vestry  or  board 
shall  direct;  and  any  such  sum  or  instalment  shall  be 
reooventble  from  the  present  or  any  future  owner  of  such 
house  or  premises,  either  by  action  at  law  or  in  a  summary 
manner  before  a  justice  of  the  peace,  at  the  option  of  the 
veatry  or  board.  Provided  that  no  street  or  prox>erty  in 
respect  of  which  sewers  rates  have  been  levied  for  five 
years  prior  to  the  1st  Jan.  1856,  shall  be  subject  to  be 
charges  under  the  provisions  oontained  in  this  section. 

By  sect.  12,  the  interpretation  clause,  it  is 
enacted  that — 

The  word  ''street"  shall  be  deemed  to  apply  to  and  in- 
cl  ade  the  subject-matters  spedfled  in  tibe  250th  section  of  the 
firstly-recited  Act,  and  also  any  mews,  and  a  port  thereof, 
the  expression  "new  street"  shall  apply  to  ana  include  all 
streets  hereafter  to  be  formed  or  laid  out,  and  a  part  of 
any  such  street ;  and  also  all  streets,  the  maintenance  of 
the  pavinK  and  roadway  whereof  had  not,  previously  to  the 
pussmg  of  this  Act,  beeu  taken  in  charge  and  assumed  by 
the  commissioners,  trustees,  surveyors,  or  other  authurities 
having  control  of  the  pavements  or  highways,  in  the  parish 
or  plaice  in  which  such  streets  are  situate,  and  a  part  of  any 
sauL  street,  and  also  all  streets  partly  formed  or  laid  oat. 

By  sect.  250  of  the  18  &  19  Vict,  c  120,  it  is 
enacted  that — 

The  word  "  street"  shall  apply  to  and  indnde  any  high- 
way (except  the  carriage  way  of  any  turnpike  rood),  and 
any  road,  bridge  (not  being  a  county  bridge) ,  lane,  footway, 
square,  court,  alley,  passage  (whether  a  thoroughfare  or 
not),  and  a  part  of  any  sudi  highway,  road,  bridge,  lane, 
footway,  square,  court,  alley,  or  passage. 

J.  Broum^  Q.C.  (jT.  Salter  with  him)  appeared  for 
the  appellant,  and  argued  that,  upon  the  facts,  the 
Harrow-road  was  not  a  new  street,  within  the 
meaning  of  the  25  &  26  Vict.  c.  102,  s.  52,  and  so 
the  appellant  was  not  lawfully  assessed ;  that  the 
sewer  was  constructed  in  a  street  where  sewers  rates 
were  previously  levied ;  and  that  the  appellant  did 
nothing  which  could  be  said  to  amount  to  the  lay- 
ing out  of  a  new  street.  They  referred  to  the  case 
of  The  Veatry  of  St,  Gileses  Camberwell  v.  Welter, 
20  L.  T.  liep.  756,  17  W.  K.  973,  in  which  the 
Exchequer  held  that  the  53rd  sect,  applies  to  both 
old  and  new  streets. 

DowdesweU,  Q.C.  {Shaw  with  him),  for  the  respon- 
dents, contended  that  the  decision  of  the  magistrate 
was  correct,  for  that  this  was  a  new  street,  and  the 
houses  built  since  the  year  1856 ;  that  the  53rd  sect, 
applies  only  to  the  expenses  of  sewers  constructed 
in  streets  formed  and  laid  out  preyiously  to  the 
passing  of  the  Act. 

Blackbubn,  J. — I  think  our  judgment  should  be 
to  affirm  the  magistrate's  order.  The  first  question 
is,  whether  or  not  this  comes  within  the  definition 
of  the  word  "  street "  ?  Now,  on  turning  to  the 
250th  section  of  the  18  and  19  Vict,  c  120,  it  is 
enacted  that  the  word  "  street "  shall  apply  to  and 
include  any  highway  (except  the  carriage  way  of 
any  turnpike  road)  and  any  road  bridge  (not  being 
a  county    bridge),    lane,  footway,  square,  court, 


alley,  passage,  whether  a  thoroughfare  or  not,  and  a 
part  of  any  such  highway,  road,  bridge,  lane,  foot- 
way, square,  court,  alley  or  passage.  Now  at  the 
time  the  Act  passed  this  was  a  turnpike  road,  and 
not  a  street.  But  subsequently  the  turnpike  Acta 
were  put  an  end  to,  and  the  road  ceased  to  be  a 
turnpike  road,  and  it  was  taken  in  charge  by  the 
local  authority  for  managing  the  highways  of  the 
district;  and  then  we  have  the  interpretation  of  a 
**  new  street  **  which  includes  all  streets  not  pre- 
viously formed  or  laid  out.  Now  nothing  can  be 
more  plain  than  that  this  comes  within  the  defini- 
tion of  a  new  street.  Then  the  next  question  is, 
whether  or  not  this  street  is  within  sect.  52  or  sect. 
63?  The  contention  of  Mr.  Brown  is,  that  this 
property  comes  within  the  operation  of  sect.  53, 
which  section  deprives  the  local  authority  of  the 
power  they  contend  for ;  and  that  the  case  in  the 
Exchequer  is  decisive  upon  the  question,  and  no 
doubt,  if  that  decision  is  to  be  followed,  they  have 
acted  under  the  wrong  section.  Now,  according  to 
the  proviso  of  the  53rd  section,  inasmuch  as  a 
sewers  rate  had  been  levied  for  more  than  five  years, 
the  appellant  could  not  be  liable,  and  the  effect  of 
this  would  be  that  whenever  a  sewers  rate  has  been 
levied  for  five  years,  the  loss  must  be  borne  by  the 
entire  district.  Now,  it  is  improbable  that  this  was 
the  intention  of  the  Legislature,  as  it  works  a  very 
great  hardship  upon  the  owners  of  property  in  the 
district  not  interested  in  the  sewers. 


Lush,  J.,  concurred. 


Judgment  /or  the  respondent. 


In  consequence  of  this  decision  conflicting  with 
that  in  the  Exchequer,  referred  to  in  the  argument, 
leave  was  given  by  the  court  to  state  the  facts  in 
the  shape  of  a  special  case  ;  and  that,  with  a  view 
of  its  being  taken  to  the  Exchequer  Chamber,  that 
the  present  judgment  should  be  taken  as  given  upon 
such  special  case. 

Attorney  for  appellant,  T.  H.  Bartlett, 
Attorneys  for  respondents.  Fuller  and  Saltwell, 


Saturday,  Nov,  12,  1870. 

HxBST  (app.)  V,  MoLEBBUBT  (resp.) 

Vagrant  ActSl   5*  32   Vict,  c.  52— Betting  upon  a 
game  of  chance — A  dog  race — Conviction, 

A  dog  race  is  not  a  game  of  chance  within  the  meaning 
of  The  Vagrant  Act  Amendment  Act  1868(31  j*  32 
Vict.)  c.  62.  Where,  therefore,  the  appellant  was  con^ 
victed  upon  an  information,  which  alleaed  that  he  did 
unlawfully  bet  by  way  of  wagering  ana  gaming  with  a 
certain  coin,  to  wit,  one  half  sovereign  ,  ,  .  ,  at  a 
certain  game  of  chance  called  a  dog  race  ;  and  the 
evidence  was  that  he  bet  a  half  sovereign  upon  such 
dog  race  : 

Held,  that  the  conviction  was  bad, 

m 

This  was  a  case  stated  under  the  20  &  21  Vict, 
c.  43,  upon  a  conviction  by  justices  under  sect.  3  of 
the  31  &  32  Vict.  c.  52,  as  follows: 

At  the  petty  sessions  at  Dewsbury,  holden  at 
the  court-house  in  Dewsbury,  in  and  for  the  borough 
of  Dewsbury,  on  Thursday,  the  5th  May  1870, 
before  us  the  undersigned  Joseph  Tweedale  Raws- 
thorne,  William  Blakcley,  and  Robert  lUingworth 
Critchley,  Esq.,  thi'ee  of  Her  Majesty's  justices  of 
the  peace  in  and  for  the  said  borough,  a  complaint 
preferred  by  the  above  named  William  Molesbury 
(hereinafter  called  the  respondent),  against  the 
above-named  Allen  Hirst  (hereinafter  called  the 
appellant),  under  sect.  8  of  the  statute  31  &  82  Vict. 


ki 
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Ex  parte  Thb  Bbotoh  or  St.  Mahtim's,  Biucihgham. 
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c.    52,    called  the  Vagrant    Act  Amendment  Act 

1868,  was  heard  and  determined  by  us,  of  which  the 

following  is  a  copy  : 

Borough  of  Deiosbury.  in  ths  We$t  Riding  of  Torkthir:— 
The  infoimation  of  Williain  Molesbury,  of  Dewsbiiry,  in 
the  said  riding,  police-serieAntp  taken  upon  oath  before  me 
the  ondersigneid,  one  of  Her  Majesty's  jostioea  of  the  peace 
acting  in  aud  for  the  borough  of  Dewebury,  the  5th  May 
1870;  who  saiththat  on  the  3uth  April  1870,  at  the  borough 
of  Dewsbunr  aforesaid,  Allen  Hirst,  of  Lirersea^e,  in  the 
said  riding,  Ubourer,  did  unlawfully  bet,  by  way  of  wagering 
and  gaining,  with  a  certain  coin,  to  wit,  one  half  sovereign, 
in  a  certain  place  situate  at  West  Town,  in  the  borough  of 
Dewsbury  aforesaid,  to  which  place  the  public  are  per- 
mitted to  have  access  at  a  oertiiin  game  ot  chance  called 
a  dog  race,  contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided.  B.  I.  Ckxtchlxt. 

W.  MOLBSBUKT. 

Upon  the  hearing  of  such  complaint  Mr.  Ibberson 
appeared  before  us  as  attorney  for  the  appellant ; 
and  upon  such  hearing  the  appellant  was  conyicted, 
and  sentenced  to  fourteen  days*  imprisonment  in  the 
Wakefield  House  of  Correction.  And  whereas  the 
appellant,  being  dissatisfied  with  our  determination 
upon  the  hearing  of  the  said  complaint,  as  being 
erroneous  in  point  of  law,  has,  pursuant  to  sect.  2 
of  the  statute  20  &  21  Vict.  c.  48,  applied  to  us  in 
writing  within  three  days  of  the  said  determination 
as  aforesaid,  for  the  opinion  of  her  Majesty's  Court 
of  Queen's  Bench  at  Westminster.  Now,  therefore, 
we  the  said  justices,  in  compliance  with  the  appli- 
cation of  the  appellant,  and  the  provisions  of  the 
statute  last  mentioned,  do  hereby  state  and  sign 
such  case  as  follows  :— 

It  was  proved  on  the  said  hearing  that  on  Saturday, 
the  30th  April,  1870,  between  three  and  five  o'clock 
in  the  afternoon  of  that  day,  the  respondent,  in  com- 
pany with  another  policeman  named  Thoniajj  Penny, 
was  on  duty  at  certain  enclosed  grounds  in  Dewsbury 
aforesaid,  called  the  Borough  Park  Grounds,  and 
that  each  of  them  paid  Sd.  for  admittance  to  the 
said  grounds.  The  respondent  and  Penny  saw  a 
man  called  a  bookmaker,  who  had  a  book  and  pencil 
in  his  hands,  aud  was  shouting  and  offering  to  bet 
certain  odds  against  various  dogs  that  were 
about  to  run  on  these  grounds  on  the  afternoon  in 
question.  The  appellant  went  up  to  the  bookmaker 
and  uakcti  iiiin  what  oddn  he  was  betting  against  a 
certain  dog  called  The  Knight?  The  bookmaker 
said  ''  Six  to  one,"  and  the  appellant  said,  "  I'll  take 
six  half-sovereigns  to  one."  The  appellant  then 
handed  a  sovereign  to  the  bookmaker,  who  returned 
him  halt  a  sovereign. 

A  short  time  after,  the  race  upon  which  the  appel- 
lant had  bet  was  run.  There  were  three  dogs  ran 
in  the  race,  and  The  Knight  ran  second,  and  the 
appellant  lost  his  half-sovereign.  About  two  hours 
after  this  the  appellant  was  apprehended,  and 
chi<rged  with  the  offence  hereinbefore  stated,  where- 
upon he  said,  *'  If  that  is  all  you  want  me  for,  I 
don't  care.  I  did  bet  the  half-sovereign."  At  the 
hearing,  the  facts  of  the  case  as  above  stated  were 
admitted  by  the  attorney  for  the  appellant ;  but  it 
was  submitted  by  him  that  the  charge  did  not 
come  within  the  3rd  section  of  the  said  Vagrant 
Act  Amendment  Act  1868,  nor  within  the  5th  Geo. 
4,  c.  83,  in  the  said  Act  recited,  and  if  a  conviction 
ensued,  then  its  effect  would  be  to  shut  up  all  race 
grounds  which  are  patronised  by  many  noblemen 
and  members  of  Parliament,  and  that  such  persons 
would  come  within  the  category  of  idle  and  dis- 
orderly person  and  rogues  and  vagabonds.  It  was  i 
also  further  contended  that  the  Vagrant  Act 
Amendment  Act  1868  was  passed  for  the  pur- 
pose of  bringing  persons  who  played  at  pitch 
and  toss  with  a  coin  within  the  meaning  of 
the  Act  5  Greo.  4,  c.  83,  who  by  the  decision  of  the 
Court  of  Queen's  Bench,  in  Watson  v.  Martin,  1 1 
L.  T.  Rep.  N.  S.  372 ;  84  L.  J.  50,  Q.  B.,  were  held 
not  to  come  under  the  said  Act.  It  was  also  further 
<'^)u. ended  that  the  game  upon  which  the  appellant 


was  betting,  like  horse  races,  foot  races,  and  other 
races  of  a  similar  kind  was  not  unlawful,  and  that 
when  the  said  Act  was  passed  it  was  never  intended 
thrt  it  should  apply  to  such  cases.  We,  theiud 
justices,  however,  came  to  the  conclusion  that  the 
appellant  came  within  the  meaning  of  the  said  Act, 
and  convicted  and  sentenced  him  to  fourteen  days' 
imprisonment  accordingly.  The  question,  therefore, 
for  the  court  is,  whether  betting,  in  a  certain  plan 
to  which  the  public  are  permitted  to  have  access, 
with  a  coin  upon  a  dog  race  is  '*  wagering  or  gaming 
at  any  game  or  pretended  game  of  chance  "  within 
the  meaning  of  the  Act  31  &  32  Vict.  c.  52. 
Given,  &c.  J.  T.  Rawsthokxk. 

Wm.  Blakblet. 

R.  L  CsnCHLBT. 
By  sect  8  of  31  &  32  Vict.  c.  52  (The  Vagrant 
Act  Amendment  Act  1868 \  it  is  enacted  that. 

Every  person  playing  or  betting  by  way  of  wagering  or 
gamin<  in  any  atreet,  road,  highway,  or  other  open  and  pabUe 
place,  or  in  any  place  to  which  the  public  have  or  are  per- 
mitted to  have  access  at  or  with  any  table  or  iastmment  of 
Sming,  or  any  coin,  card,  token,  or  other  articleliaed  um 
itruttient,  or  means  of  snch  wagering,  or  gaming  at  aaj 
game  or  pretended  game  of  chance,  shall  be  demed  a  rogiui 
and  vagabond  with£i  the  trae  intent  and  meaning  of  the 
recited  Act,  and  as  such  may  be  convicted  and  poniihed 
onder  the  provisions  of  that  Act. 

Karslakey  Q.C.,  for  the  appellant. — This  is  not  a 
case  within  the  operation  of  the  31  &  32  Vict,  c  52, 
which  was  passed  in  consequence  of  the  decision  in 
the  case  of  \Vat9on  (app.)  v.  Martin  (resp.),  11  L.  T. 
Rep.  N.  S.  372 ;  34  L.  J.  50,  M.  C,  in  which  it  was  held 
that  persons  tossing  up  halfpence  and  betting  money 
on  the  number  of  heads  and  tails,  were  not  gnUty  of 
an  offence  under  the  5  Geo.  4,  c  83,  s.  4,  under  tht; 
words  **  every  person  playing  or  betting  in  aoj 
highway  at  or  with  any  table  or  instrument  of 
iraming  at  any  game  or  pretended  game  of  chsnce." 
The  objection  is  twofold,  first,  the  place  was  not  a 
public  place  or  a  place  to  which  the  public  were 
permitted  to  have  access;  it  was  a  private  place; 
the  grounds  were  enclosed  and  persons  were  admitted 
only  upon  payment.  Secondly,  a  dog  race  cannot 
be  said  to  be  **  a  game  or  pretended  game  of  chance." 
The  statute  never  contemplated  amusements  of  this 
kind ;  if  so,  horse-racing  would  come  within  it,  and 
those  who  bet  upon  it  would  be  rogues  and  vaga- 
bonds.   (He  was  stopped  by  the  court.) 

No  one  appeared  in  support  of  the  conviction. 

Mbllor,  J. — Upon  the  first  point  I  give  no 
opinion,  but  it  is  quite  clear  that  this  is  not  a  esse 
within  the  meaning  of  the  statute. 

Lush,  J. — A  dog  race  cannot  certainly  be  desig- 
nated us  a  game  or  pretended  game  of  chance.  The 
magistrates  were  clearly  wrong. 

Judgment  Jor  the  appeliaid. 

Attor  cy  for  appellant,  C.  ^Vaiker. 
Att<irne>'  for  respondent,  Deuyshury, 


V.  0.  MALIliS'  COURT. 

ilttliurted  by  G.  I.  F.  Cooaa  and  T.    H.  Cahsov,  Kiiqn^ 

Barri8ten»-M-  Law . 


Fnday,Nov,  18,  1870. 
Ex  parte  The  Rbctor  of  St.  MABTiN*ft,  BiaMiRGHiM ; 
jE^x /lar/s  The  Parish  of  St.  Martin's,  BtR]ii<SG(iAN. 

Burial  (f round — Rector — TruMt  for  the  inkalHlaMis^ 
Burial  ffes  —  P**rcfifue  by  railioay  company — G/umu 
by  rector  and  inhabitants. 

Land  purchased  in  1809  for  an  additional  burial  ground 
was  vested  in  the  rector  and  chttrchwardeHs  in  trud 
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for  the  inhabitantf  of  the  parishf  and  the  burial  fees 
were  received  by  tkerector  from  1809  to  1849,  when  part 
of  the  land  was  taken  by  a  railway  company^  and  the 
purchase-mone^  paid  into  court.  A  petition  was  pre- 
sented by  the  rector  praying  for  payment  to  him  of  the 
dividends  on  the  investments  representing  the  purchase- 
monry.  A  second  petition  was  presented  by  the 
parishioners^  proyir^  for  a  scheme  : 

Heldj  that  the  rector  was  entitled  to  the  dividends. 

Ex  parte  The  Rector  of  Liverpool,   28  L,  T.  Rep. 
iV.  &  354  explained  and  followed. 

By  the  Act  47  Geo.  3,  c.  16,  which  recited  that 
the  population  of  Birmingham  had  of  late  consider- 
ably increased,  and  that  the  churchyard  belonging  to 
the  parish  church  of  St.  Martin  in  the  said  town  was 
not  sufficiently  large  for  the  interment  of  persons 
dying  in  the  said  parish,  and   that  it   would  very 
much  contribute  to  the  health  and  accommodation 
of  the  inhabitants  of  the  said  parish  if  the  said  church- 
yard were  enlarged,  and  if  certain  houses  and  build- 
ings surrounding  the  same  were  taken  down,  and 
the  ground  on   which  such  houseb   and   buildings 
then  stood   were  added  thereto ;  and  that  it  was 
also  expedient     hat  an   additional   burial   ground 
should  be  provided  for  the  use  of  the  said  parish ; 
The  rector  and  churchwardens  for  the  time  being  of 
the  said  parish  and  certain  persons  therein  named 
were   appointed  trustees  for  putting   the  said  Act 
into  execution,  and  after  provisions  for  the  appoint- 
ment  of  new   trustees,  it  was  enacted  (sect.  11), 
that  for  the  purpose  of  enlarging  the  said  church- 
yard, and  for  providing  an  additional  cemetery  or 
burial  ground  for  the  use  of  the  inhabitants  of  the 
said    parish,   the    said  trustees    should   have    full 
power  and  authority  to  treat  and  agree  with  any 
person  or  persons  interested  in  any  messuage,  lands, 
tenements,  and  hereditaments  in  the  parish  of  Bir- 
mingham, for  the  purchase  of  his,  her,  and  iheir  in- 
terest therein  ;  and  that  it  should  be  lawful  for  all 
persons  therein  mentioned,  seised,  possessed  of,  or 
interested  in  any  such  messuages,  lands,  tenements, 
or   hereditaments,    to    contract  for,   sell,    convey, 
assign,  and  surrender  unto  the  rector  and  church- 
wardens of  the  parish  of  St.  Martin,  in  the  town  of 
Birmingham,  in  trust  for  the   inhabitants  of   the 
said    parish,    all    his,    her,    and    their    right  and 
interest  in  and  to  the  same,  or  any  part  thereof. 
Sect.  18  empowered  the  trustees  to  raise  money  for 
answering  the  purposes  of  the  Act  by  rates  upon 
the   occupiers  of   all  lands,    &c.,  within    the   said 
parish. 

The  Act  contained  no  provisions  as  to  burial 
fees  and  specified  no  purposes  to  which  any  money 
was  to  be  applied  by  the  rector  and  churchwardens 
or  by  the  trustees. 

In  pursuance  of  the  said  Act  an  additional  burial 
ground  in  Park-street,  Birmingham,  was  purchased 
by  the  trustees  in  or  about  1809  with  moneys  raised 
by  rates  levied  for  that  purpose  on  the  parishioners 
of  St.  Martin,  and  was  duly  vested  in  the  rector  and 
churchwardens.  The  Park-street  burial  ground 
was  consecrated  as  a  burial  ground  of  the  said 
parish,  and  continued  to  be  used  as  such  until  it 
was  closed  by  an  order  in  council  of  the  20th  March 
1857.  Since  that  time  no  burials  have  taken  place 
there  except  in  certain  vaults  which  were  excepted 
from  the  said  order.  The  fees  payable  in  respect 
of  burials  in  the  Park-street  burial  ground  were, 
during  the  whole  of  this  period,  paid  to  the  rector 
of  the  parish  of  St.  Martin. 

By  virtue  of  two  Acts  of  Parliament  passed  in 
the  year  1846,  and  with  which  the  Lands  Clauses 
Act  was  incorporated,  the  London  and  North- 
western Hallway  Company  was  authorised  to  take 
a  portion  of  the  said  Park -street  burial  ground. 
In  1849,  the  company  took  the  land  and  paid  into 


court  the  sum  of  2210/.  ISs.  8d.  in  respect  of  com- 
pensation money.  On  the  2nd  Nov.  1849  an  order 
was  made  by  Shadwell,  V.C,  that  the  said  sum  should 
be  laid  out  in  the  purchase  of  reduced  annuities,  in 
the  name  and  with  the  privity  of  the  Accountant 
General,  in  trust  in  the  matter  of  an  Act  for  making 
a  railway  from  the  London  and  Birmingham  Kail- 
way  to  or  near  to  Navigation-street,  within  the 
borough  of  Birmingham,  To  an  account  to  be 
entitled  *'The  account  of  the  rector  and  church- 
wardens of  the  parish  of  St.  Martin,  Birmingham ;" 
and  it  was  ordered  that  the  dividends  thereon 
should  be  paid  to  the  rector  and  churchwardens  for 
the  time  being,  to  be  applied  by  them  for  the  pur- 
poses of  the  said  Act,  47  Geo.  3,  c.  15. 

The  said  sum  of  2210/.  13s.  Sd.  was  accordingly 
invested  in  the  purchase  of  2345/.  lis.  lieduued 
Annuities,  which  were  carried  to  the  above 
account;  and  the  dividends  thereon  were  paid  to 
the  rector  and  churchwardens  of  the  said  parish  for 
the  time  being.  But,  there  being  no  purposes  of  the 
last  mentioned  Act  to  which  the  same  could  be 
applied,  these  dividends  continued  to  be  accumu- 
lated. This  sum  of  Reduced  Annuities,  together 
with  thcf  past  and  future  dividends  thereon,  formed 
the  subject  of  these  two  petitions,  which  were  heard 
together. 

One  petition  was  presented  by  the  rector,  praying 
that  the  fund  in  court  might  be  transferred  to  an 
account  to  be  entitled  ^'  The  account  of  the  Burial 
Ground  of  the  Parish  of  St.  Martin,  Birmingham," 
and  that  the  dividends  Uiereon  might  be  paid  to 
the  rector  for  the  time  being. 

The  other  petition  was  presented,  with  the  sanc- 
tion of  the  Charity  Commissioners,  under  52  Geo. 
3  c.  101,  by  John  Gough,  the  churchwarden  elected 
by  the  vestry,  and  certain  other  parishioners.  It 
was  stated  in  this  petition  that  the  mayor,  alder- 
men, and  burgesses  of  the  borough  of  Birming- 
ham, having  been  constituted  a  burial  board  by  an 
order  in  Council  of  the  3rd  Feb.  1858,  provided  a 
new  cemetery  at  Witton  for  the  borough  of  Bir- 
mingham, out  of  moneys  raised  by  rates,  more 
than  half  of  which  bad  been  or  would  be 
contributed  by  the  parishioners  of  St.  Martin. 
The  cost  of  burying  the  paupers  of  St.  Martin's 
parish  had  been  considerably  increased  from  the 
necessity  of  burying  them  in  the  Witton  cemetery. 
It  was  also  stated  that  the  Park-street  burial 
ground  was  in  a  neglected  condition,  and  that  the 
parish  of  St.  Martin  was  liable  to  keep  the  same 
in  a  proper  state  of  repair.  On  the  ground,  there- 
fore, that  these  purposes  approximated  as  nearly  as 
possible  to  the  purposes  for  which  the  Act  47  Geo. 
3  c.  15,  was  passed,  the  petition  prayed  that  the 
dividends  on  the  fund  in  court,  fs  well  past  as 
future,  might  be  applied  by  the  rector  and  church- 
wardens, partly  in  putting  the  Park-street  burial 
ground  into  order  and  keeping  the  same  in  a  state 
of  repair,  and  partly  in  defraying  the  cost  of  bury- 
ing the  paupers  of  the  parish  of  St.  Martin,  and 
that  if  necessary  a  scheme  might  be  settled  for  such 
application. 

An  affidavit  was  also  filed  by  the  vicar  and 
churchwardens  of  the  parish  of  St.  Bartholomew, 
which  originally  formed  ]iart  of  the  parish  of  St. 
Martin.  The  affidavit  stated  that  in  1847  the  parish 
«)f  St.  Bartholomew  was  constituted  under  sect.  3  of 
59  Geo.  3,  c.  134,  a  separate  district  for  all  eccle- 
siastical purposes,  but  that  it  continued  to  form 
part  of  St.  Martin's  parish  for  all  rating  purposes. 
In  1849  the  inhabitants  of  St.  Bartholomew's  parish 
had  a  right  to  be,  and  were,  buried  in  the  Park- 
street  burial  ground.  They  were  rated  to  provide  the 
new  cemetery  at  Witton,  and  they  were  liable  to  be 
rated  to  provide  additional  cemeteries  in  the  future. 
On  these  grounds  they  claimed  to  be  entitled,  as 
against  the  inhabitants  of  the  present  parish  of  St. 
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Martin,  to  participate  in  the  benefit  arising  from  any 
application  of  the  dividends  on  the  fund  in  court. 
They  were  willing  that  such  dividends  should  be 
applied  in  repairing  the  Park-street  burial  ground. 

Cotton^  Q.  C.  and  W.  P.  Beale  for  the  rector,  sub- 
mitted, on  the  authority  of  Ex  parte  the  Rector  of 
Liverpool,  23  L.  T.  Rep.  N.  S.  354,  that  the  rector 
was  entitled  to  an  order  for  payment  of  the  divi- 
dends to  him.  The  fact  that  in  this  case  the  foe  is 
vested  in  the  rector  and  churchwardens  can  make  no 
difference,  for  the  rector  was  in  actual  receipt  of 
the  burial  fees  when  the  land  was  taken  by  the 
company.    They  referred  to 

Be  8t.  Pancras  Burial  Ground,  L.  Rep.  3  Eq.  173 ; 

Lands  Clauses  Aot,  s.  79 ; 

Regina  v.  Ahney,  23  L.  J.,  N.  S.,  154,  M.  C. 

Glassej  Q.  C.  and  Bardswell,  for  the  church- 
wardens elected  by  the  vestry,  and  for  the  parish- 
ioners of  St.  Martin,  asked  that  the  dividends  on 
the  fund  should  be  applied  according  to  the  prayer 
of  the  petition  of  the  parinhioners. — This  is  money 
which  originally  came  from  the  pockets  of  the 
parishioners,  and  it  should  therefore  be  now  applied 
in  relieving  them  of  their  burdens.  In  the  case 
Ex  parte  the  Rector  of  Liverpool,  23  L.  T.  Rep.  N.  S. 
854,  the  fee  was  vested  in  the  rector,  and  that  was 
the  ground  of  the  decision.  Here  the  fee  was 
Tested  in  the  rector  and  churchwardens  '*in  trust 
for  the  inhabitants  of  the  parish :"  (47  Qeo.  3  c.  15, 
s.  11.)  These  words  show  that  there  was  no  intention 
in  the  Act  to  increase  the  emolument  of  the  rector. 
It  is  a  trust  for  the  benefit  of  the  Inhabitants,  with 
reference  to  which  there  are  no  specific  directions ; 
and  under  52  Geo.  3,  c.  101,  the  court  can  settle  a 
scheme  in  such  a  case : 

Re  Shrewsbury  Chrammar  School,  1  Mao.  &  Gord. 
324. 

Bristowe,  Q.  C.  and  Fellows,  for  the  parishioners  of 
St.  Bartholomew,  supported  in  general  the  conten- 
tion of  the  parishioners  of  St.  Martin,  but  claimed  a 
right  to  be  heard  upon  the  settling  of  a  scheme. 
Under  Lord  Blandford's  Act  (19  &  20  Vict.  c.  104) 
St.  Bartholomew's  parish  was  constituted  a  separate 
parish  for  all  ecclesiastical  purposes,  but  for  all  pur- 
poses other  than  eccU>siastical  it  remained  a  rateable 
part  of  St.  Martin's  parish :  (  Gough  and  Cartwriyht 
V.  Jones,  7  L.  T.  Rep.  N  S.  566 ;  U  W.  R.  107.)  We 
have,  therefore,  the  same  right  to  be  heard  on  the 
mode  of  applying  these  dividends  as  the  inhabitants 
of  the  present  parish  of  St.  Martin.  They  also  re- 
ferred to 

Cawthom  v.  Andrews,  Willes,  536 ; 

18  A  19  Vict.  c.  128,  a.  18. 

F.  A.  Le'vin  for  the  parishioners  of  six  other 
parishes  carved  out  of  St.  Martin's  parish  since 
1807. 

Daly  for  the  churchwarden  of  St.  Martin's  iiarish, 
appointed  by  the  rector. 

M^Naghten  for  the  late  rector  of  St.  Martin's 
parish. 

Wickens,  for  the  Attorney-General,  supported  the 
claim  of  the  parishioners  of  St.  Martin,  and  con- 
tended that  there  should  be  a  scheme.  If  the  rector 
has  a  moral  claim,  independently  of  his  technical 
claim,  such  moral  claim  can  be  recognised  in  settling 
the  scheme  in  chambers. 

Speed  for  the  railway  company. 

Cotton  in  reply. 

The  Vicb-Chancbllor.  — TJiis  is  a  question  con- 
cerning the  Park-street  burial  ground,  in  the  parish 
of  St.  Martin,  Birmingham.    In  1807  the  original 


churchyard  of  that  parish  had  become  insuffideot, 
and  accordingly  the  Act  47  Geo.  3,  c.  15,  was  passed 
to  enlarge  the  churchyard,  and,  should  that  not 
sufiice  for  the  wants  of  the  parish,  to  provide 
an  additional  burial  ground.  The  only  important 
parts  of  the  Act  for  the  purpose  of  this  question 
are  the  preamble  and  sect.  11.  [His  Honour  read 
them  both.]  Under  the  Act,  therefore,  land  wu 
to  be  acquired  by  rates,  and  was  to  be  conveyed  to 
the  rector  and  churchwardens  **  in  trust  for  the  in- 
habitants of  the  parish."  Now  the  construction 
which  I  place  upon  those  words  is  this:  that  the 
land  was  to  be  devoted  to  the  use  of  the  inhabi- 
tants as  a  burial  ground,  and  the  rector  and  church- 
wardens were  to  hold  the  land  as  a  burial  ground 
for  the  parish.  The  Act  is  silent  as  to  burial  fees 
or  the  profits  of  the  ground.  I  must,  therefore, 
inquire  what  evidence  there  is  before  me  as  to  the 
moide  in  which  the  burial  fees  were  dealt  with  I 
find  that  in  or  about  the  year  1809,  land  was  ac- 
quired in  Park-street  for  an  additional  burial 
ground  by  the  trustees  appointed  under  the  Act. 
I  find  also  that  from  1809  to  1849,  a  period  of 
forty  years,  the  fees  on  burials  in  the  Park-street 
burial  ground  were  paid  to  the  rector  of  the  parish 
of  St.  Martin.  In  1849,  the  London  and  North- 
Western  Railway  Company,  under  the  powers 
of  their  Acts,  took  a  part  of  this  burial 
ground,  and  paid  the  compensation  money  into 
court.  Shadwell,  V.C,  ordered  the  money  to  be 
invested  and  the  dividends  paid  to  the  rector 
and  churchwardens,  to  be  applied  by  them  for 
the  purposes  of  the  Act  47  Geo.  3,  c.  15.  But  the 
Act  specifying  no  purposes  for  which  the  money 
could  be  applied,  the  dividends  have  been  accumu- 
lated, and  I  have  now  to  decide  who  is  entitled  to 
them.  It  is  quite  clear  that,  whatever  other  rights 
the  parishioners  had  in  this  burial  ground,  they  had 
no  pecuniary  interest  in  it;  the  only  pecuniary 
interest  that  existed  belonged  to  the  rector.  A  short 
time  agu  I  had  before  me  the  case  of  Ex  parte  The  Rector 
of  Liverpool.  There  a  burial  ground  was  closed  in 
1854  and  part  was  taken  by  a  corporation  in  1^G(>. 
The  same  question  arose  as  to  who  was  entitled  to 
the  dividends  on  the  purchase- money,  and  I  decided 
in  favour  of  the  rector.  If  there  had  been  an  appeal 
from  that  decision,  I  should  have  ordered  this  case 
to  stand  over  until  the  appeal  had  been  heard.  Bat 
there  iias  been  no  appeal,  and  I  shall  therefore  set 
upon  my  decision  in  that  case.  If  there  is  a  diffe- 
rence between  the  two  cases,  it  seems  to  me  that  the 
circumstances  here  are  more  favourable  to  the 
rector's  claim.  For  in  that  case  the  ground  had 
been  closed  and  the  rector  had  received  nothing  for 
twelve  years,  when  the  land  was  taken  by  the  cor- 
poration ;  but  here  the  rector  was  in  actual  receipt 
of  the  burial  fees  in  1849.  But  it  is  urged  that  is 
the  Liverpool  case  the  freehold  of  the  burial  ground 
was  in  the  rector,  whereas  it  is  here  in  the 
rector  and  churchwardens.  The  main  ground, 
however,  of  my  decision  in  the  Liverpool  case 
was  that  the  rector  had  received  the  burial  fees, 
and  of  that  ground  I  can  avail  myself  in  the  present 
case.  Again  it  is  said  that  in  this  case  the  burial 
ground  was  originally  purchased  with  the  money 
of  the  parishioners.  But  if  I  am  to  return  the 
money  to  those  who  originally  paid  it,  I  should  have 
to  seek  out  the  representatives  of  those  who  cod- 
tributed  to  the  rates  in  1807.  And  if  it  be  suggested 
that  on  this  ground  I  ought  to  order  the  money  to 
be  applied  to  parish  purposes,  I  answer  that  had  the 
railway  company  not  taken  the  land,  the  profits 
arising  from  it  would  not  have  been  applied  to 
parish  purposes  The  rector  would  have  continosd 
in  receipt  of  the  burial  fees  until  1857,  when  the 
ground  was  closed ;  and  the  action  of  the  railway 
company  can  give  the  parishioners  no  new  rights. 
If,  however,  further  authority  be  considered  necei- 
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•tiT,  it  is  supplied  by  Be  St,  Pancras  Burial  Ground, 
L.  Uep.  3,  £q.  178,  which  coven  this  case  so  far 
ss  it  is  Dot  covered  by  my  decision  in  Ex  parte  The 
Rector  oj  LitjerpooL  In  the  St.  Pancras  case  the 
freehold  of  the  burial  ground  was  rested  in  the 
▼icar  and  the  churchwardens  for  the  use  of  the 
parish,  and  the  burial  fees  were  received  by  the 
church  trustees;  and  Wood,  V.  C,  ordered  the 
dividends  to  be  paid  to  the  church  trustees.  I  find 
therefore  that  both  in  the  case  of  The  Bector  of 
Liverpool  and  of  The  St.  Pancras  Burial  Ground  the 
dividends  were  ordered  to  be  paid  to  the  persons 
who  had  received  the  burial  fees.  I  find  that  in 
this  case  fees  were  paid  for  burials  for  forty  years, 
and  that  all  those  fees  were  received  by  the  rector. 
And  on  these  grounds  I  decide  that  the  rector  is 
entitled  to  the  dividends  on  the  fund  in  court. 

Solicitors,  Mattheaye  and  Matthews ;  Burton,  Teates 
and  Hart ;  Blenkineop. 


ELECTION    PETITIONS. 

Beported  by  F.  O.  Obump.  Esq..  Barriater-at-Iiaw. 

NORWICH   ELECTION  PETITION. 

(Before  KsATnro,  J.) 

Jan,  6,  6,  7,  9,  10,  andW,  1871. 

Agent  scheduled  by  commissioners  —  Employment  — 
iEriAnce— 31  fr  32  Vict,  c.  125,  s  AA  ^  Conlition - 
Joint  agency— Determination  of  rt-specting  one  candi- 
date— oribery  at  previous  election — Single  corrupt 
act  Vitiding  dectton  — Evidence  taken  on  briftery  com- 
mii*sions. 

R,  was  scheduled  by  bribery  commissioners  in  their  report 
to  the  House  oj  Commons,  but  was  exempted  from  dis- 
franchisement. T.  was  a  candidate  for  N.  in  1^70, 
and  had  giv^.n  instructions  to  his  agent  not  to  employ 
R.,  but  subsequently,  in  a  paper  which  ht  edited,  con- 
gratulated R.  on  being  struck  out  of  the  schedule  ;  R. 
ostentatiously  acted  on  behalf  of  7\,  and  some  of  his 
acts  were  not  repudiated.  But  at  the  trial  T..  on  oath, 
repvuiiated  R, 

Held,  that  T,  thereby  took  himself  out  of  sect.  44  of 
31  I- 32  Vict,c.  125. 

At  a  previous  election  in  1868,  T.  coalesced  with  Sir 
W,  Russell,  another  candidate,  and  R.  was  one  of  the 
agents  of  Sir  W,  Russell^  but  acted  for  T.  and  Sir 
W,  Russell  after  the  coalition.  R.  bribe  I  a  voter  to 
vote  expretisfy  for  Sir  [V.  Russell.  This  the  voter 
did,  b7tt  also  voted  for  T.  T  was  not  elected  until 
1870,  but  this  act  of  R.  at  the  election  in  1868  was 
alleged  against  the  return  of  T.  in  1 870,  and  it  was 

Held,  that  T,  had  been  by  an  agent,  for  whom  in  law  he 
W€U  reaponsible,  guilty  of  bribery,  and  could  not 
retain  his  seat. 

Where  there  is  a  coalition,  with  agents  acting  for  both 
candidates,  but  one  agent  during  the  progress  of  tlte 
election  makes  himself  conspicuously  the  agent  oJ  one, 
and  canvasses  for  that  one  and  not  for  the  other, 

Semble,  he  thereby  determines  his  agency  for  the  latter, 
and  it  might  be  that  a  corrupt  act  committed  subse- 
quently  would  not  affect  both  the  candidates,  Sed  qucere. 

It  was  proved  that  persons  were  hired  to  attend  the  nomi- 
nation awl  hold  up  their  hands  for  jtarticular  can- 
didates^ but  it  was  not  proved  that  they  were  hired  by 
T.  or  his  agents  : 

Held,  that  had  it  been  so  proved,  it  would  have  avoided 
the  election,  subject  to  the  opinion  of  the  Court  of 
Common  Pleas, 

Eoidenoe  taken  before  bribery  comuussioners  cannot  b* 


usea  on  an  election  inquiry,  except  for  the  purpose  of 
checking  witnesses. 

Considering  that  TJ's  intentions  had  been  perfectly  pure, 
and  having  regard  to  the  unnecessarily  voluminous 
nature  of  the  particulars  : 

Held,  that  each  party  should  pay  his  own  costs. 

The  ruling  of  Blackburn,  J,,  in  the  StafiPord  case, 
20  L.  T.  Rep.  N,  S.  2S  7,  followed. 

In  this  case  the  petitioner  was  Mr.  Gardener  0. 
Stevens,  and  the  respondent  J.  H.  Tillett,  Esq., 
M.P.  The  petition  alleged  corrupt  practices  against 
the  respondent  and  his  agents  at  the  elections  of 
1868  and  1870,  and  claimed  the  seat  on  behalf  of 
Mr.  Huddleston,  the  defeated  Conservative  candi- 
date. 

O'Malley,  Q.  C,  and  J.  0,  Griffits  appeared  on 
behalf  of  the  petitioner. 

Rodwell,  Q,C.,  Ballantine,  Serjt,  and  Simms  Reeve^ 
on  behalf  of  the  respondent. 

The  general  nature  and  effect  of  the  evidence  is 
fully  stated  in  the  following  judgment : 

Keating,  J.— This  is  a  petition  against  the  return 
of  Mr.  Jacob  Henry  Tillett  for  the  city  of  Norwich 
at  the  election  which  was  held  in  1870.  It  appears 
from  the  proceedings  that  in  the  month  of  Novem- 
ber 1868,  there  was  an  election  for  the  city  of 
Norwich,  the  city  returning  two  members  to  Par- 
liament.  Upon  that  occasitm  Mr.  Tillett  and  Sir 
William  Russetl  were  the  Liberal  candidates,  and 
Sir  Henry  Straccy  was  the  candidate  on  the  part  of 
the  Conservatives.  Sir  William  Russell  and  Sir 
Henry  Stracey  were  upon  that  occasion  returned  as 
members  to  sit  in  Parliament  fur  the  city,  and 
thereupon  a  petition  was  presented  by  Mr.  Til- 
lett against  the  return  of  Sir  Henry  Stracey. 
That  petition  alleging  among  other  things  bribery 
on  the  part  of  Sir  Henry  Stracey,  came  on 
to  be  heard  in  1869  before  Martin,  B.,  who  cer- 
tified that  the  election  of  Sir  Henry  Stracey  was 
void,  not  in  consequence  of  any  personal  mis- 
conduct on  the  part  of  Sir  Henry  Stracey,  but 
from  his  agents  having  committed  bribery.  The 
seat  was  thus  declared  vacant,  and  in  1870  the 
election  which  is  now  complained  of  took  place. 
At  that  election  Mr.  Tillett  was  the  Liberal 
candidate,  and  Mr.  Huddleston  was  the  candi- 
date on  the  part  of  the  Conservatives.  The  elec- 
tion terminated  in  the  return  of  Mr.  Tillett  by 
a  considerable  majority.  A  petition  was  then  pre- 
sented against  the  return  of  Mr.  Tillett  by  the 
present  petitioner,  who,  I  understand  to  be,  and  is 
alleged  in  the  petition  to  be,  a  voter  for  the  city  of 
Norwich.  That  petition  pursued  the  regular  course 
until  an  order  was  made  by  Byles,  J.,  which  became 
the  subject  of  a  contest  in  the  Court  of  Common 
Pleas.  That  order,  which  directed  certain  allega- 
tions connected  with  the  election  of  1868  to  be 
struck  out  of  the  petition,  the  Court  of  Common 
Pleas  set  aside,  consequently  those  allegations  now 
remain  in  the  petition :  (23  L.  T.  Rep.  N.  S.  622.) 
Those  are  the  circumstances  which  occasioned  the 
delay  by  which  the  petition,  having  been  presented 
after  the  election  in  1870,  is  only  now  brought  on 
for  trial  before  me.  Now  the  allegations  in  the 
present  petition  are  various — indeed  multitudinous 
— and  the  particulars  delivered  in  pursuance 
equally  so,  and  indeed,  I  would  say,  unnecessarily 
voluminous.  But  the  charges  against  the  election 
of  Mr.  Tillett  and  the  charges  which  it  is  sought  to 
substantiate  in  order  to  render  that  election  void, 
have  been,  by  the  learned  counsel  on  both  sides,  I 
think,  practically  reduced  to  three.    The  first  charge 
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is  that  Mr.  Tillett,  at  the  election  of  1870,  per- 
sonally engaged  as  his  agent  a  person  who  had 
been  scheduled  as  a  briber  under  the  commis- 
sion issued  in  the  year  1869.  Now,  it  appears 
in  that  year  a  commission  issued.  The  commis- 
sioners came  down  to  Norwich,  eat,  took  an  immense 
quantity  of  evidence,  having  examined  a  very  large 
number  of  witnesses,  and  no  doubt  bestowed  yery 
great  pains  and  attention  upon  the  subject  of  the 
inquiry.  They  scheduled  a  large  number  of  persons 
as  baring  bribed  and  as  having  been  bribed,  and 
amongst  others  they  scheduled  Mr.  Orlando  Dennis 
Ray  as  a  briber,  and  two  connected  with  him, 
one  of  the  name  of  Barnes  and  the  other  of  the 
Dame  of  Long,  also  as  having  been  engaged  in 
bribery  at  that  election,  the  bribery  alleged  being 
that  it  was  said  that  Ray,  one  of  the  agents  for  the 
Liberal  candidates,  had  on  their  behalf  paid  money 
to  persons  to  attend  the  nomination  and  to  hold  up 
their  hands  upon  that  occasion.  Now  the  charge 
against  Mr.  Tillett  was,  that  he  had  employed 
Orlando  Dennis  Ray  as  his  agent  in  1870,  well 
knowing  that  he  had  been  so  scheduled  by  the  com- 
missioners. That  charge  proceeds  upon  sect.  44  of 
31  &  32  Vict.  c.  125,  which  enacU  that  "if,  on  the 
trial  of  any  election  petition  under  this  Act  any  can- 
didate is  proved  to  have  personally  engaged  at 
the  election  to  which  such  petition  relates,  as 
canvasser  or  agent  for  the  management  of  the 
election,  any  persons,  knowing  that  such  per- 
sons had  within  seven  years  previous  to  such 
engagement  been  found  guilty  of  any  corrupt 
practice  by  the  report  of  the  commissioners** — I  omit 
the  other  tribunals — "  in  pursuance  of  the  Act  of 
Parliament,  the  election  of  such  candidate  shall  be 
V  jid."  And  the  first  charge  made  upon  the  hearing 
of  this  petition  is  that  at  that  election  Mr.  Tillett 
did  engage  Mr.  Orlando  Ray — "  personally  engage  " 
him—  knowing  that  he  had  been  found  guilty  by  the 
commissioners.  Now  it  sei'ms  in  reference  to  that 
charge — in  dealing  with  which  I  am  bound  to  say  I 
have  experienced  considerable  difficulty — it  was 
proved  that  Mr.  Tillett  became  a  candidate  for 
Norwich  about  the  month  of  June  1870.  On  the 
16th  of  that  month  Mr.  Tillett,  knowing  that  Mr. 
O.  D.  Kay  had  been  scheduled  by  the  commissioners, 
wrote  a  letter  to  his  agent,  Mr.  Stevens,  in  efifect 
prohibiting  the  employment  of  this  man  Ray  as  his 
agent.  Nothing  can  be  more  distinct  or  positive 
than  this  prohibition.  It  appears  that  about  that 
time — or  much  about  that  time ~  there  were  proceed- 
ings in  Parliament  for  the  purpose  of  acting  upon 
the  report  of  the  commissioners  disfranchising 
parties  scheduled  by  the  commissioners,  and  an  Act 
of  Parliament  was  ultimately  passed,  and  received 
the  royal  assent  on  the  4th  July  1870.  By  that  Act 
of  Parliament  all  these  persons  were  disfranchised, 
but  a  section  was  introduced  making  an  exception 
in  favour  of  Mr.  Bignold  and  Mr.  O.  D.  Ray 
unless  they  were  found  guilty  at  a  common  tribunal. 
That  Ray  was  to  be  exempt  by  Act  of  Parliament, 
and  that  it  had  been  arranged  that  he  should  be 
exempt  was  known  to  Mr.  Tillett  at  all  events  as 
early,  or  some  time  before,  the  25th  June  1870. 
About  that  time  certainly  Mr.  Tillett  was  a  candi- 
date. He  was  not  upon  the  16th  June  when  he 
wrote  the  letter  formally  a  candidate,  but  he  stated 
that  although  not  formally  a  candidate,  yet  that  he 
felt  he  would  be  compelled  to  be  a  candidate  by 
the  importunity  of  his  friends,  and  he  wrote  that 
letter  in  anticipation.  Meanwhile  Mr.  Ray,  having 
heard  of  the  success  that  attended,  1  suppose,  the 
exertions  of  some  who  thought  he  was  hardly  used, 
had  recommenced  active  exertions  with  reference  to 
the  election  for  Norwich.  He  took  every  part 
almost  that  an  agent,  an  active  partisan,  might  be 
expected  to  take.  He  denies  that  technically  he 
'uuvaaaed ;  but  that  be  ubteutaliuusly  exerted  him- 


self in  favour  of  Mr.  Tillett  there  can  be  no  doubt 

whatever.    On  the  25th  an  article  appeared  in  the 

paper  edited   by  Mr.  Tillett,  and,  aa  Mr.  Tillett 

admits,  written  by  himself,  certainly  speaking  in 

terms  of  eulogy  of  Mr.  Ray.    I  need  not  say  that 

that  was  written  by  Mr.  Tillett.    I  feel  confident 

that   it   was  written  by  Mr.   Tillett,  without  the 

slightest  idea  that  Ray  was  the  man  that  I  think 

the  evidence  upon  this  petition  shows  him  to  have 

been.    The  article  is  peculiar  no  doubt  in  its  terms. 

It  is  as  follows : 

Tabdt  Justice  to  Mr.  O.  D.  Bat.— We  reloioe  to 
announce  that  at  the  last  stane  Mr.  Bay's  name  has  beta 
struck  out  of  the  schedule  of  the  Norwich  Voters'  Disfxsii- 
chisement  Bill,  with  the  consent  of  all  parties.  This  in  a 
simple  act  of  justice ;  and  though  it  has  been  too  long  d»> 
layed,  it  comes  in  time  to  remove  an  ondeeerTed  stiirms 
rom  the  name  of  a  most  earuest  supporter  of  the  Libersl 
party.  On  behalf  of  a  large  number  of  his  fellow  citizens 
who  have  deeply  sympathised  with  Mr.  Hay,  we  oongratn- 
late  him  on  the  fresh  opportunities  now  accorded  him  to 
serve  his  party  wi\h  all  his  former  zeal,  and  without  either 
risk  or  reprooich. 

It  would  seem  from  the  tenor  of  that,  that  at  the 
time  it  was  written  Mr.  Tillett  rather  supposed 
that  the  effect  of  the  Act  of  Parliament  was  to 
make  available  the  exertions  of  Mr.  Ray  on  the  part 
of  the  Liberals — at  all  events  to  deprive  his  efforts 
of  any  risk  to  any  person  who  might  be  benefitted 
by  them.  Now  the  Act  of  Parliament  requires  that 
it  should  be  proved  that  the  person  should  be  per- 
sonally engaged  as  a  canvasser.  I  quite  agree  with 
the  construction  put  upon  that  section  of  the  Act 
by  Blackburn,  J.,  in  the  case  which  has  been 
referred  to  in  the  trial  of  the  North  Norfolk  EUctiom 
Pttilion,  21  L.  T.  Rep.  N.  8.  2Q^.  In  this  case 
Blackburn,  J.  said : 

It  is  to  be  observed  that  the  Le^nslature  have  (arcsfnlly 
conflned  the  operation  of  the  enactment  to  th.e  candidate 
having  iiersonally  entraged  a  person.  Tlierefore,  in  order  to 
bring  a  candidate  who  is  alleged  to  have  committed  an 
offence  within  the  enactment,  it  is  necessary  that  he  should 
have  l>eeu  personally  entraged  in  Buch  an  offence.  I  do  not 
construe  iHirsonal  guilt  in  the  sense  t>f  doing  it  with  his  own 
hiiud  iu  order  to  bring  it  within  this  section.  I  do  not 
tbmk  it  is  neceemry  to  show  that  the  candidate  went  and 
si>okc  tu  the  sche  luled  man  himself  and  said,  "  Act  ss  my 
agent,"  but  I  think  that  the  statute  means  that  it  must  be 
brought  home  to  his  personal  knowledge. 

I  quite  agree  with  that  reading  of  the  section,  that 
although  it  is  not  required  that  a  person  should  per- 
sonally engage  a  scheduled  man,  yet  he  must  be 
personally  cognisant  of  and  be  held  to  sanction  his 
acting   as    his  agent.      Undoubtedly  in  this  case 
there  would  be  strong  evidence  that  Mr.  Tillett,  if  he 
had  knowledge  of  the  acta  of  Ray,  sanctioned  those 
acts.  It  appears  that  Ray's  proct.'edings  were  public 
and  ostentatious,    lie  published  a  placard  in  which 
he  referred  persons  in  a  public  manner  to  the  com- 
mittee rooms  of  Mr.  Tillert.    I  don't  find  it  proved 
that  there   was  any  repudiation  of    that  on  Mr. 
Tilleti's  part— there  was  no  evidence  to  that  effect 
given.    Therefore,  there  no  doubt  would  be  many 
circumstances  in  this  case  which  would  bring  Mr. 
Tillett   within  the  construction  of   the  section  as 
mentioned    in  the  judgment  of   Blackburn,"  J.,  in 
which  I  entirely  agree,  were  it  not  that  Mr.  Tillett 
himself  has  been  called  as  a  witness.  I  may  say,  once 
for  all,  with  reference  to  Mr.  Tillett — having  care- 
fully considered  the  evidence  that  has  been  given 
in  this  case,  as  it  was  my  duty  to  do — I  have  arrived 
at  a  perfect  and  clear  conviction  that  Mr.  Tillett 
really  and  in  all  sincerity  desired  to  conduct  all 
election  matters  in  which  he  was  engaged  with  the 
utmost  purity,  and  free  from  anything  approaching 
to  illegality  or  bribery.    I  think  it  is  right  to  make 
that  statement,  because  that  is  the  impression  pro- 
duced upon   my  mind.    Mr.  Tillett  swears  in  the 
most  distinct  terms  that  he  never  knew  of  those 
efforts  made  on  his  behalf  by  the  scheduled  man 
Ray ;  that  he  never  intended  to  recognise  him  as 
his  agent,  and  that  upon  one  occasion,  hearing  that 
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he  had  headed  a  procession,  he  immediately  gave 
direction  to  repudiate  that  act  upon  Mr.  Ray's 
part.  Mr.  Tillett  has,  therefore,  in  the  clearest 
manner,  as  far  as  his  oath  can  do — and  I  entirely 
give  credit  to  it — taken  himself  out  of  the  opera- 
tion of  the  44th  section  of  the  Act ;  and  that  is  the 
only  practical  charge  made  against  Mr.  Tillett 
with  reference  to  the  election  of  1870.  I 
shall  now  pass  from  that  election  to  that  of  1 868. 
The  principal  stress  of  the  case  has  been  rested 
upon  what  took  place  in  1868.  Upon  that  occasion 
it  appears  that  the  two  Liberal  candidates  at  first 
were  in  the  field  separate.  It  was  thought,  how- 
erer,  by  their  supi)orters  that  it  would  best  advance 
the  Liberal  cause  if  they  coalesced,  and  accordingly 
a  coalition  took  place.  There  was  joint  canvassing, 
joint  action,  and  although  no  doubt  the  respective 
agents  of  each  candidate  still  remained  and  acted, 
it  was  understood  that  they  acted  jointly  for  both 
candidates,  and  were  supposed  to  have  done  so. 
The  agent  for  Sir  William  Russell  was  Mr.  Coaks ; 
the  principal  agent  for  Mr.  Tillett  was  Mr.  Stevens. 
And  as  I  have  already  said  that  I  think  Mr.  Tillett 
was  very  desirous  of  conducting  that  election,-  as 
well  as  that  of  1870,  with  perfect  purity,  so  I  think 
the  remark  made  by  brother  Ballantine— and  I 
believe  also  by  Mr.  Rod  well— was  justified  by  the 
evidence ;  and  I  do  not  find  that  any  of  the 
immediate  agents  of  Mr.  Tillett  were  at  all  tainted 
with  any  of  the  alleged  acts  of  bribery  which 
have  been  brought  to  light  in  this  inquiry. 
Now,  the  parties  having  coalesced,  the  canvass  con- 
tinued, and  thu  election  was  held.  There  seems  to 
be  a  difference  of  opinion  between  the  witnesses,  but 
I  do  not  think  it  is  material.  Some  say  that  Mr 
Tillett  helped  Sir  William  Russell ;  some  that  Sir 
William  Russell  helped  Mr.  Tillett;  but  I  do  not 
think  that  very  material.  It  was  deemed  necessary 
for  the  good  of  the  cause  that  each  party  advocated 
that  they  should  coalesce,  and  coalesce  they  did. 
Now  it  appears  that  in  the  city  of  Norwich  it  had 
been  customary  to  obtain  what  is  called  the  "  show 
of  hands  "  for  the  Liberal  party.  As  far  as  I  see  by 
the  evidence,  each  party  endeavoured  to  get  it,  but 
the  Liberals  seem  to  have  been  generally  success- 
ful, and  it  became  a  question  how  far  the  show  of 
bands  should  be  secured  at  the  election  of  1868 
The  first  charge  with  reference  to  the  election 
made  against  Mr.  Tillett  is,  that  he  personally  ad- 
mitted or  was  privy  to  the  services  of  men  to  go  in 
at  the  nomination,  and  held  up  their  hands  upon 
that  occasion.  A  question  arose  at  a  meeting  that 
took  place  on  the  Saturday  previous  to  the  election 
as  to  the  legality  of  such  proceedings.  So  far  all 
parties  agree.  The  first  subject  discussed  was  as  to 
the  cabs.  It  was  decided  that  it  would  not  be  legal  to 
hire  cabs,  and  upon  the  other  subject  being  broached 
Mr.  Coaks  expressed  an  opinion  that  hiring  men  to 
go  and  hold  up  their  hands  upon  the  nomination  day 
would  not  affect  the  election.  The  commissioners 
were  entirely  of  a  different  opinion.  They  considered 
that  it  would  be  bribery,  and  they  scheduled  parties 
whoni  they  believed  to  have  been  engaged  in  it. 
And  if  it  were  clearly  proved  that  a  candidate  or 
his  agents  hired  men  to  go  and  attend  he  nomina- 
tion, and  to  hold  up  their  hands  on  that  occasion, 
my  impression  decidedly  is  that  that  would  be  illegal, 
ani  would  void  the  election.  And  if  it  had  Iheen 
clearly  proved  before  me  that  that  was  the  case,  the 
point  being  a  new  one,  I  should  have  thought  it  my 
duty  to  reserve  that  question  for  the  opinion  of  the 
Court  of  Common  Pleas.  But  it  has  not  been 
proved  to  my  satisfaction  that  either  Mr.  Tillett 
himself  personally  or  his  agents  had  agreed  to  hire 
men  to  go  into  the  hall  at  the  nomination  in  1868, 
to  hold  up  their  hands.  That  very  strong  suspicions 
may  exist  upon  the  subject  is  very  tnio.  I  myself 
entertain  them,  but  I  must  not  act  upon  suBpicion 


— I  must  hare  proof,  and  I  do  not  find  upon  the 
evide^ice  before  me  that  it  has  been  proved  that 
either  Mr.  Tillett  or  his  agents  concurred  in  hiring 
men  for  the  purpose  of  the  nomination — that  is  to 
say,  to  hold  up  their  hands  at  the  nomination. 
Now,  what  passed  before  the  commissioners  of 
course  is  not  evidence  against  Mr.  Tillett  upon 
this  inquiry.  The  use  of  what  passed  before 
the  commissioners  is  rather  to  check  wit- 
nesses called  upon  the  present  occasion,  it  is 
not  in  itself  evidence  against  Mr.  Tillett.  I  now 
come  to  the  serious  part  of  the  charge.  It 
appears,  as  I  have  said,  that  at  the  election  of  1868 
Mr.  Tillett  coalesced  with  Sir  William  Russell — 
and  a  must  unfortunate  coalition  it  was  for  Mr. 
Tillett.  Mr.  Coaks  was  the  agent  for  Sir  William 
Russell ;  Mr.  Ray  and  Mr.  Daynes  and  others  were 
also  the  agents  for  Sir  William  Rur^sell.  After  the 
coalition,  they  became  the  agents  of  Mr.  Tillett ; 
and  the  charge  is  that  Ray  committed  bribery 
through  the  medium  of  the  witness  Lacey,  and  that 
Mr.  Tillett  is  responsible  for  that  bribery.  Now  the 
witness  Lacey  was  called  very  early  in  this  inquiry, 
and  he  stated  very  distinctly  his  having  received 
money  from  Ray  to  go  and  bribe  at  a  critical  part 
of  the  election.  I  have  very  carefully  read  his 
evidence,  from  the  shorthand  writer's  notes, 
and  he  says  undoubtedly  that  he  did  bribe  on 
behalf  of  the  two  Liberal  candidates — amongst 
others,  that  he  bribed  the  witness  Yaxley.  It 
seems  to  some  people  hard  that  a  single  act  of 
bribery  should  void  the  election.  But  in  truth  it 
is  not  hard  at  all.  It  is  not  that  it  is  necessary  that 
a  candidate  should  be  tainted  at  all ;  but  where  an 
act  of  bribery  is  committed  the  election  is  tainted. 
It  is  no  longer  an  election— it  is  utterly  void.  That 
in  this  case  Yaxley  was  bribed,  that  he  would  not 
have  voted  if  be  had  not  been  bribed,  and  that  hd 
voted  for  the  Liberal  candidates  in  consequence  of 
that  bribe,  is  a  matter  of  fact  on  which  I  do  not 
entertain  the  slightest  doubt.  But  it  was  suggested 
by  Mr.  Rodwell  that  the  case  might  nevertheless 
not  affect  Mr.  Tillett.  Now  the  position  in  which 
Mr.  Tillett  was  placed  in  relation  to  Ray  and  the 
other  agents  of  Sir  William  Russell  by  the  coali- 
tion is  so  well  expressed  by  Blackburn,  J.,  in  the 
North  Norfolk  Election  case,  that  I  should  prefer 
reading  his  words  to  using  my  own  as  to  the  legal 
effect  uf  the  coalition  between  candidates.  **  Now, 
that  being  so,  we  have  to  see,  was  there  any  corrupt 
act  practised  by  the  agent  of  the  sitting  members, 
either  or  both.  It  happens  that  in  this  case,  Major 
Walpole  and  Sir  Edward  Lacon  have  stood  jointly  ; 
they  have  chosen  to  what  we  commonly  call 
coalesce ;  they  united  in  the  canvass,  and,  in  fact, 
had  made  each  an  agent  for  the  other,  and  they 
have  chosen  to  stand  or  fall  together,  consequently, 
if  any  corrupt  act  is  shown  to  be  done  by  an  agent 
appointed  by  one  member  it  will  affect  both. 
Such  are  the  consequences  of  a  coalition.  A 
candidate  is  not  only  responsible  for  his  own 
individual  agent,  but  having  made  a  coalition  he 
becomes  responsible  for  the  acts  of  the  agent 
of  the  other  candidate  with  whom  he  has  coalesced. 
Major  Walpole,  therefore,  so  far  as  those  matters 
are  concerned,  is  exactly  in  the  same  position  as 
Sir  Edmund  Lacon.  If  a  corrupt  act  is  brought 
home  to  one,  both  are  unable  to  hold  their  seats." 
That  is  undoubtedly  a  true  exposition  of  the  effect 
of  a  coalition  between  candidates.  But  it  was  in- 
geniously, I  ought  rather  to  say  learnedly,  suggested 
by  Mr.  Rodwell  that  if  it  should  appear  that  Lacey 
did  not  canvass  for  Mr.  Tillett,  but  canvas'^ed  and 
bribed  exclusively  in  the  interest  of  Sir  William 
Russell,  then  in  giving  a  bribe  he  would  not  be  con- 
sidered an  agent  of  Mr.  Tillett ;  in  other  words,  that 
the  joint  agency  would  ipso  facto  terminate.  Now, 
suppose  that  Mr.  Ray  or  Mr.  Lacey  had  gone  to  a 
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Toter,  and,  wishing  to  exclude  Mr.  Tillett,  had  said, 
"  I  will  give  you  this  bribe  to  Tote  for  Sir  William 
Russell,  but  not  to  vote  for  Mr.  Tillett,  because  my 
object  is  that  you  should  not  vote  for  Mr.  Tillett." 
If  that  were  clearly  established,  it  might   at  all 
events  be  open  to  argument  that  he  was  thereby,  as 
it   were,  determining  the  agency.    But  I  do  not 
mean  to  decide  that  point,  because,  acting  upon  the 
evidence  that  has  been  given,  I  do  not  find  that  there 
is  any  foundation  laid  for  it.    I  have  examined 
the  evidence  with  the  greatest  care  and  minuteness, 
and  I  do  not  hesitate   to  state   that  I  have  done 
so  with  a  very  great  desire,  if  possible,  to  uphold 
the  sitting  member's  seat.     I  consider  that  Mr. 
Tillett  was  desirous  of  conducting  that  election  of 
1868  with  the  greatest  purity,  and  I  consider  that 
the  result  is  undoubtedly  a  cruel  consequence  of  the 
law  of  election,  which,  however,  is  a  necessary  law 
—a  law  arising  from  the  necessity  of  the  case.    A 
learned  Scotch  judge,  Lord  Barcaple,  whobe  state- 
ment has  the  sanction  of  my  brother  Blackburn, 
though  indeed  it  requires  no  sanction,  because  it 
stands  upon  its  own  merits  as  a  clear  exposition  of 
the  law,  points  out  the  three  classes  of  agency — 
civil,  criminal,  and  election,  the  latter  standing  per 
te ;  and  he  says  with  regard  to  it,  "  There  is  a  third 
class  of  cases  with  which  we  are  at  present  engaged, 
where,  in  these  election  petitions,  it  being  proved 
that  a  candidate  is  having  his  election  carried  on 
by  certain    canvassers,    and   those    canvassers  do 
something  which,    if   a  candidate   is    responsible 
for  it,  would  invalidate  the  election,  and  it  is  held 
he  is  responsible  for  it  in  the  sense  of  making  the 
validity  of  the  election  depend  upon  it.    That  is 
really  the  true  ground  of  this  anomalous  species  of 
agency.    I  do  not  see  how  these  election  petitions 
would  be  of  the  least  use  otherwise,  because  I  sup- 
Jx}se  that  there  are  very  few  candidates  indeed  who 
undertake  the  practice  of  corruption  by  their  own 
hand,  and  I  presume  there  are  equally  few  candi- 
dates, or  nearly  so,  who  ever  say  to  their  agents 
that  they  are  to  proceed  corruptly  in  the  matter." 
Well,  now,  let  us  see  what  this  evidence  was,  or  is 
there  any  evidence  in  support  of  the  case  so  ably 
advocated  both  by  Mr.  Rodwell  and  my  brother 
Ballantine  ?    It  is  said  that  though  Ray  is  an  agent 
of  Sir  William  Russell,  which  he  was  (and  that  he 
wished  at  that  time  to  better  Sir  William  Russell 
more  than  he  did  Mr.  Tillett,  I  take  to  be  per- 
fectly clear),  it  is  said  that  he  apprehended  that  Sir 
William  Russell  was  behind,  and  that  they  were 
plumping   for  Mr.  Tillett,  and  that  therefore  it 
became  necessaiy  to  secure  votes  exclusively  for  Sir 
William  Russell,  and  to  take  them  from  Mr.  Tillett. 
First  of  all,  is  that  the  direction  that  he  gave  to 
Lacey,  or  did  the  state  of  circumstances  exist  which 
would  have  induced  it  ?    It  is  admitted  that  the 
circumstances  did  not  exist,  because  it  is  admitted 
in  point  of  fact  that  Sir  William  Russell  led  from 
an  early  hour.    But  it  is  said  that  it  is  immaterial 
whether  it  was  so,  if  Ray  thought  so,  and  no  doubt 
that  is  a  very  fair  way  of  putting  the  argument. 
And  he  did  think  so,  contrary  to  the  fact.    He,  an 
active  and  experienced  agent,  in  consequence  of 
some  alleged  confusion  having  taken  place  in  some 
of  the  wards,  thought  contrary  to  the  fact,  that 
Sir  William  Russell  was  behind.     That  does  not 
appear  to  have  occurred  to  the  mind  of  Mr.  Coaks. 
Mr.   Coaks    has    sworn   most    positively,    exactly 
as  he  said  before  the  commissioners,   that  from 
twelve  o'clock  Sir  William  Russell,  he  knew,  was 
perfectly  safe.    Mr.  Daynes  says  the  same  thing. 
Now  I  would  observe  that  I  attach  considerable 
weight  to  the  evidence  of  Mr.  Daynes.    I  do  not 
find  in  the  evidence  before  the  commissioners  that 
he  was  mixed  up  with  any  bribery.    I  do  not  find, 
in  the  evidence  before  me,  that  he  was  mixed  up 
with  any  bribery.     According   to   Uie  evidence 


before  me,  he  was  deslrons  to  prevent  it.  Mr. 
Daynes  was  not  called  by  the  learned  counsel  on 
either  side  ;  and  therefore  may  be  regarded  in  some 
sense,  as  it  were,  an  impartial  witness.  Now  what 
does  Mr.  Daynes  say  ?  Mr.  Daynes  says  that  when 
he  heard  from  that  man  Wilde  that  Ray  had  gone  to 
bribe,  his  expression  was,  "  It  is  suicidal,"  he  being 
an  agent  for  Sir  William  Russell  and  for  Mr. 
Tillett,  under  the  impression  that  Sir  William 
Russell  was  perfectly  safe.  Then  he  adds,  ''Mr. 
Tillett  never  will  consent  to  bribe,"-  which  I  be- 
lieve to  be  perfectly  true — "send  after  Ray  and 
stop  him."  And  accordingly  he  sent  after  him. 
Why  this  is  the  impression  upon  the  mind  of  Mr. 
Coaks  and  Mr.  Daynes,  the  co-agents,  as  it  were,  of 
Mr.  Ray,  at  the  very  time  when  Mr.  Ray  says 
he  thought  that  Sir  William  Russell  was  in  danger. 
But  he  does  not  say  in  his  evidence  that  he  ever 
gave  any  directions  to  Lacey  to  exclude  Tillett 
And  Lacey  did  not  exclude  Tillett;  because, 
even  according  to  the  evidence  of  Yaxley,  the 
furthest  that  he  will  go— and  I  would  observe  that 
although  Mr.  Ray  was  opposed  to  Mr.  Tillett  in 
1868,  he  certainly  did  not  appear  at  all  opposed  to 
Mr.  Tillett  now  ;  nor  was  there  any  reason  why  hs 
should  be,  because  he  was  his  active  partisan  in  the 
election  of  1870— but  the  furthest  Yaxley  will  gom 
support  of  that  view  was  that  "  He  asked  me  to 
vote  for  Russell."  I  have  no  doubt  he  did.  Bat 
here  was  a  voter  holding  back  from  the  poll.  He 
says,  "I  told  him  I  thought  I  would  rote  for  Mr. 
Tillett."  But  Lacey  does  not  say,  "  Don't  vote  for 
Tillett ;  that  will  defeat  every  object  I  have  in 
view."  On  the  contrary,  Yaxley  goes  and  votes  for 
Sir  William  Russell  and  Mr.  Tillett.  Lacey  goes 
direct  and  informs  Ray  what  he  has  done,  althongk 
Ray  denies  that.  But  I  should  treat  the  denial  of 
Ray  upon  that  point  as  being  utterly  disentitled  to 
credit.  Ray — who  does  not  carry  Mr.  Rodwell  fsr 
enough — never  anywhere  says  that  he  had  excluded 
Mr.  Tillett,  or  directed  that  it  should  be  part  of  tbe 
bargain  that  Mr.  Tillet  should  not  be  voted  for.  Of 
course  he  does  talk  about  '*  general  arrangement " 
and  *'  general  understanding,"  but  that  as  weighed 
against  positive  testimony,  cannot  bear  considera^on 
for  a  single  moment.  But  what  does  he  say  him- 
self ?  I  find  that  when  he  was  before  the  commis- 
sioners h-?  was  asked,  ^'But  no  man  can  serve 
two  masters?"  upon  which  Bay  indignantly  sayi, 
''I  hope  you  don*t  mean  to  imply  that  I  did 
not  behave  as  well  towards  one  candidate  as  )  did 
towards  thw  other."  The  commissioner  says,  *'  But 
there  would  be,  no  doubt,  a  predilection  for  one 
rather  than  the  other."  Then  Mr.  Ray  said,  with 
candour,  "  I  should  certainly  say  if  one  of  our  tvo 
men  had  to  lose,  I  would  rather  see  Mr.  Tillett  lose, 
for  whom  I  had  only  been  working  a  short  time, 
than  Sir  William  Russell,  for  whom  I  have  been 
working  since  May.  But  not  one  single  act  of 
mine,  from  the  time  of  the  coalition  until  the  daj  of 
the  polling,  and  until  the  polling  had  ceased,  or,  so 
far  as  I  know,  any  single  act  on  the  port  of  Mr. 
Tillett's  supporters,  was  other  than  an  honest  and 
fair  act  to  secure  the  return  of  the  two  candidates." 
I  need  not  say  that  if  the  question  were  whether  I 
believe  Mr.  Ray  before  the  commission,  or  whether 
I  believe  Mr.  Ray  here,  my  answer  would  be,  I 
cannot  believe  him  anywhere.  But  still,  if  Mr.  Bay 
be  the  witness  he  is  relied  upon  to  be  for  raising 
this  point,  he  utterly  and  entirely  fails.  Laoey's 
evidence,  Yaxley's  evidence,  and,  more  partico- 
larly  Mr.  Daynes'  evidence — and  upon  Mr.  Daynes' 
evidence,  so  far  as  it  appears  before  me,  I  place  some 
reliance — the  whole  satisfies  me  that  this  objection, 
clearly  put  forward  and  endeavoured  to  be  well 
sustained,  utterly  and  entirely  foils,  and  that  there 
is  nothing  in  this  cose  to  rdieve  Mr.  Tillett  from 
the  respoDBibility  conaequeat  upon  that  most  aafot^ 
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tanate  coalition  for  him.     Under  those  circum- 
Btanoea  I  am  bound  to  say  that  I  consider  that  an 
act  of  briberj  has    been   proved,  for  which  Mr. 
Tillett  is  in  point  of  law  responsible,  and  that  it 
will  be,   therefore,  my  duty — I  have  no  right  to 
look  to  the  right  or  to  the  left,  but  to  do  the  duty 
which  the  Legislature  has  cast  upon  me  as  one  of 
the  judges — to  declare  the  election  void.    I  have 
considered  in  this  case  the  question  of  what  order  I 
ought  to  make  as  to  the  costs  of  the  petition.  Gene- 
rally speaking,  no  doubt,  the  rule  prevails  that  the 
costs  should  follow  the  event.    In  this  case  I  am 
not  at  at  all  satisfied  with  the  particulars  as  deli 
vered.     When   the  particulars  were  before  me  in 
London,  I  could  not  upon  the  face  of  them  say  how 
far  the  evidence  would  show  them  to  be  necessary  or 
not.    It  seems  to  me,  now  that  the  evidence  has  been 
given,  that  they  were  most  unnecessarily  voluminous, 
and  calculated  undoubtedly  to  create  great  expense. 
There  are  also  circumstances  connected  with  this 
case  that,  in  my  opinion,  bring  it  very  closely  and 
clearly  within  the  Stafford  case,  20  L.  T.  liep.  N.  S. 
287,  which  was  decided  by  my  brother  Blackburn. 
My   brother    Blackburn   there   was   placed-  pretty 
nearly  in  the  same  position  which  I  am  here.     He 
felt  himself  there  compelled  to  unseat  Mr.  Pochin, 
a  gentleman   who  had   gone    down  to  a  corrupt 
borough  with  the  decided  intention,  if  he  could, 
to  cleanse  it ;  and  yet  in  the  attempt  to  accomplish 
that  laudable  object,  he  had  not  only  failed,  but  by 
the  imprudent  act  of  an  agent  he  had  become  liable 
for  that  act,  and  my  brother  Blackburn  found  him- 
self under  the  necessity  of  unseating  him.    But  he 
looked  to  all  the  circumstances  of  the  case.    He 
looked  to  the  feeling  that  was  exhibited ;  he  looked 
to  the  purity  which  had  governed  the  intention  of 
Mr.   Pochin   in   that  case ;  and   I   think  that  the 
present  case  bears  a  very  strong  analogy  to  it.    I 
do  not  think  that  I  could  satisfactorily  distinguish 
between  the  two  cases  so  as  to  make  any  other 
order  than  that  made  by  Mr.  Justice  Blackburn  on 
that  occasion  ;  and  shall,  therefore,  direct  that  each 
party  should  pay  his  own  costs  of  the  pciiti  m. 
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ScUurdayy  Nov.  19,  1870. 

(Before    Kbllt,    C.B.,  Channbll,  B.,    Keatinq, 
and  Brbtt,  JJ.,  and  Clbasbt«  B. 

Rsa.  V,  Walnb. 

False  pretences — Cheque  not  to  be  presented  vntil  a 
future  day — Direction  to  jury. 

Prosecutor  agreed  to  sell  a  fnare,  warranted  sound,  to  the 
prisoner  for  20/.  10s.  Prisoner  came  and  took  the 
mare  awav  on  a  Thursday^  giving  a  banker* s  cheque 
for  the  price,  which,  at  the  request  of  the  prisone.i\  the 
prosecutor  agreed  not  to  cash  till  Saturday,  Prose- 
cutor, however,  paid  this  cheque  to  his  bankers  on  the 
same  Thursday ;  they  returned  it  to  him  on  ihe  Satur- 
day indorsed  "  no  account"  It  was  proved  that  the 
prisoner  had  no  effects  at  the  bank  on  which  the 
cheque  was  drawn  on  the  Saturday,  or  on  any  day  for 
a  long  time  previously.  For  the  prisoner,  B.,  a  witness^ 
proved  that  he  had  requested  prisoner  to  buy  a  horse  for 
him  iB.),  and  that  prisoner  had  toldB.  that  he  thought 
he  knew  of  a  mare  that  wovddsuit,  and  asked  B.tora 
cheque,  which  B.  did  not  give,  as  he  had  not  his  cheque 
book  with  him  ;  that  the  prisoner,  on  the  Monday  after 
the  said  Saturday,  told  B.  he  had  bought  a  horse  for 
him  for  20/.  10s.;  and  that  B,  sent  a  cheque  to  him 
on  the  following  day  for  the  amount.  On  the  Wednes- 
day the  mare  was  sent  back  to  the  prosecutor,  with  a 
veterinary  certijicate  thatshewas  not  sound,  a  summons 


against  the  prisoner  having  been  taken  out  l^  the 
prosecutor  and  left  at  the  prisoner's  house  on  the 
previous  Monday. 

At  the  close  of  the  evidence  prisoner's  counsel  contended 
that  the  prisoner  ought  to  be  acquitted,  first,  because 
the  prosecutor  having  broken  the  contract,  the  charge 
of  false  pretences  could  not  be  maintained;  secondly, 
because  there  was  no  false  pretence  of  an  existing 
Jacty  as  the  prisoner  did  not  allege  he  had  funds  at  the 
bank  at  tite  time  he  drew  the  cheque;  thirdly, 
because,  upon  B.*8  evidence,  the  prisoner  had  reason- 
able cause  to  believe  that  the  cheque  would  be  paid  on 
the  Saturday. 

The  court  overruled  the  objections,  and  directed  the  jury 
that  if  they  believed  that  the  prisoner  knew  he  had  no 
funds  at  the  bank  at  the  time  he  gave  the  cheque,  and 
that  the  prosecutor  had  parted  with  the  mare  upon  the 
belief  that  the  cheque  was  a  good  and  valid  one,  they 
must  find  the  prisoner  guilty  • 

The  jury  thereupon  found  the  prisoner  guilty. 

Held,  that  the  direction  to  the  jury  was  wrong,  and  that 
the  case  ought  not  to  have  been  left  to  them,  and  thcU 
the  conviction  ought  to  be  quashed. 

Case  reserved  for  the  opinion  of  the  court  at  the 
Norfolk  General  Quarter  Sessions,  Michaelmas  1870. 

Daniel  Walne  was  indicted  and  tried  before  me 
at  the  General  Quarter  Sessions  for  the  county  of 
Norfolk,  held  at  Norwich  on  the  1 9th  Oct.  1870, 
for  that  he  did  unlawfully  and  knowingly,  by  a 
certain  false  pretence,  obtain  from  Richard  Francis 
Hinde  a  bay  mare  of  the  value  of  20/.  10s.,  the  pro- 
perty of  the  said  Richard  Francis  Hinde,  with  intent 
to  defraud  him  of  the  same. 

It  was  proved  that  on  Tuesday  the  20th  Sept. 
1870  the  prosecutor  had  a  sale  of  his  stock,  and 
amongst  the  horses  offered  for  sale  was  a  bay  mare, 
which  was  not  sold,  but  bought  in  by  him.  That 
later  in  the  day  he  had  a  conversation  with  the 
prisoner, who  said  if  he  would  give  him  a  piece  of  paper 
to  say  that  the  mare  was  sound  he  would  take  her 
at  20/.  10s.  This  the  prosecutor  agreed  to,  and  gave 
the  required  warranty,  saying  at  the  same  time  that 
the  prisoner  could  pay  for  the  mare  when  he  took 
her  away.  That  the  next  day  the  prisoner  came  to 
the  prosecutor  and  offered  to  pay  for  the  mare,  but 
as  he  was  not  sober  the  prosecutor  refused  to  be 
paid  then.  No  money  however  was  tendered. 
That  on  the  day  following  (Thursday)  the  prisoner 
came  to  the  prosecutor's  house  and  took  out  a 
cheque  book  and  drew  a  cheque  on  the  National 
and  Provincial  Bank  at  Norwich  for  20/.  10s.  When 
going  away  the  prisoner  said  "Don't  get  this 
cashed  till  Saturday,"  to  which  the  prosecutor  seems 
to  have  agreed,  though  no  reason  was  given  for  the 
request.  That  notwithstanding  the  above-men- 
tioned request,  the  prosecutor  paid  the  cheque  into 
his  own  bankers,  Messrs.  Gurney  and  Company, 
on  the  same  day,  and  on  Saturday  received  it 
back  with  the  words  written  on  it  "  No  account." 
That  the  prosecutor  on  the  Saturday,  the  day  up 
to  which  the  prisoner  had  requested  him  to  let  the 
cashing  of  the  cheque  stand  over,  went  to  the 
National  and  Provincial  Bank  and  ascertained  that 
the  prisoner  had  no  effects  at  the  bank,  either  on 
that  day  or  on  the  day  on  which  the  cheque  was 
drawn.  That  on  the  following  Monday  prosecutor 
applied  for  a  summons  against  the  prisoner,  which 
was  left  at  the  prisoner's  house  the  same  morning, 
the  prisoner  being  at  Bungay  fair,  some  ten  miles 
off,  at  the  time.  That  the  mare  was  brought  back 
to  the  prosecutor  on  the  following  Wednesday  by 
the  prisoner,  who  alleged  that  the  mare  was  un- 
sound, and  produced  the  certificate  of  a  veterinary 
surgeon  to  that  effect. 

The  proBecator  also  swore  that  he  would  not  have 
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parted    with   the   mare  had  he  not  belieyed   the 
cheque  to  be  a  good  and  ralid  one. 

A  clerk  from  the  National  and  Provincial  Bank 
proved  the  fact  of  there  being  no  effects  of  the 
prisoner's  at  the  bank,  and  that  the  last  cheque 
dravrn  by  the  prisoner  was  on  the  16th  Sept.  1868, 
and  on  the  oth  Dec.  of  the  same  year  the  account 
was  closed,  the  prisoner's  aunt,  who  had  agreed  to 
be  surety  for  him,  having  paid  the  balance  (104/.  5s.) 
which  was  due  from  the  prisoner  to  the  bank. 
There  was,  however,  no  proof  that  the  prisoner  had 
received  formal  notice  or  this  payment,  or  that  his 
account  was  closed,  or  that  his  cheques  would  not 
be  honoured. 

John  Bryant,  a  dealer,  was  called  on  behalf  of 
the  prisoner,  and  stated  that  prior  to  the  20th  Sept. 
1870  he  had  requested  the  prisoner  to  purchase  a 
horse  for  him.  That  on  Wednesday  the  21st  Sept.  he 
saw  the  prisoner,  who  told  him  he  thought  he  knew  of 
a  mare  which  would  suit  him,  and  asked  him  to  give 
him  a  cheque  without  filling  in  any  amount,  which 
he  did  not  do,  but  would  have  done  if  he  had  had 
his  cheque  book  with  him.  That  on  the  following 
Monday  he  met  the  prisoner  at  Bungay  fair,  who 
informed  him  that  he  had  bought  a  horse  for  him, 
and  stated  that  the  price  was  20L  10s.  That  he 
did  not  give  the  prisoner  the  money  that  day,  but 
sent  a  cheque  the  following  morning,  which  cheque 
was  produced  in  court. 

The  prisoner's  counsel  contended — First,  that  in- 
asmuch as  the  mare  was  obtained  through  the 
medium  of  a  contract  between  the  prisoner  and  the 
prosecutor,  which  contract  the  prosecutor  had 
broken,  the  charge  of  false  pretences  could  not  be 
maintained ;  secondly,  that  this  was  not  a  false  pre- 
tence as  to  an  existing  fact,  as  the  prisoner  did  not 
allege  that  he  had  funds  at  the  bank  at  the  time  he 
drew  the  cheque ;  thirdly,  that  upon  the  evidence  of 
Bryant  the  prisoner  had  reasonable  and  probable 
cause  for  believing  that  the  cheque  would  be  paid 
on  the  Saturday,  and  that  I  was  bound  to  tell  the 
jury  so. 

I  overruled  the  objections,  and  refused  to  leave 
the  case  to  the  jury  in  the  way  suggested,  bur 
directed  them  that  if  they  believed  that  the  prisoner 
knew  he  had  no  funds  at  the  bank  when  he  gave 
the  cheque,  and  that  the  prosecutor  had  parted  with 
the  mare  under  the  belief  that  the  cheque  was  a 
good  and  yalid  one,  they  must  find  the  prisoner 
guilty. 

The  jury  found  the  prisoner  guilty,  and  I  dis- 
charged the  prisoner,  on  bail,  until  the  opinion  of 
the  Court  for  Crown  Cases  Reserved  be  taken  as 
to  whether  the  prisoner  was  rightly  convicted  or 
not.  BioBBRT  Thornhaoh  Ourdon, 

Chairman  of  the  Court. 

Metcalfe  (^Mayd  with  him)  for  the  prisoner. — The 
convictioD  cannot  be  sustained.  The  objections  of 
the  prisoner's  counsel  at  the  trial  were  overruled  by 
the  court,  and  the  jury  were  told  that  if  they  be- 
lieved that  the  pri.  oner  knew  he  had  no  funds  at 
the  bank  when  he  gave  the  cheque,  and  that  the 
prosecutor  had  parted  with  the  mare  under  the 
belief  that  the  cheque  was  a  good  and  valid 
cue,  they  must  find  the  prisoner  guilty.  That 
direction  was  clearly  wrong.  [He  was  then  stopped 
by  the  court.] 

No  counsel  was  instructed  for  the  prosecution. 

Kellt,  C.B. — It  is  impossible  to  sustain  the  con- 
viction. When  the  prosecutor  parted  with  the 
mare  and  the  prisoner  gave  the  cheque,  there  was 
no  false  statement  of  any  existing  fact.  All  that 
the  jury  find  is  that  the  prosecutor  would  not  have 
parted  with  the  mare  if  he  had  not  believed  that 
the  cheque  was  a  good  and  valid  one.    Upon  the 


facts  the  prisoner  might  have  believed  at  the  time 
he  gave  the  cheque,  that  if  the  prosecutor  had  gone 
to  the  bank  on  the  Saturday  it  would  have  bten 
paid. 

Channell,  B. — I  think  also  the  conviction  should 
be  quashed.  Th^  case  ought  to  have  been  with- 
drawn from  the  jury,  on  the  objections  urged  by 
the  prisoner's  connsel. 

Keating,  J.  concurred. 

Breit,  J. — I  also  think  the  case  ought  not  to 
have  been  left  to  the  jury. 


Clbasbt,  B.  concurred. 


Conviction  quashed. 


COURT  OF  aXTEEN'S  BENCH. 

Reported  bj  T.  W.  Backdbiu  and  J.  Sbobtt,  Esqn.. 
BarriBten-at-  Law. 


Saturday,  Jan.  U,  1871. 

Moo  KBIT  AND  ANOTHER  V.   AMES. 

Guarantee. 

Plaintiffs  supplied  defendant's  son  with  some  beer,  and 
on  their  reusing  to  supply  more  without  a  guarantee^ 
the  son  gave  thetn  the  foUowing  guaranty,  signed  by 
the  defendant  :—*^  J  hereby  undertake  to  pay  you  for 
all  the  beer  supplied  btf  you  to  the  Star  Breioery,  131, 
East'Street,  Walworth,  on  the  completion  oj  the  pur- 
chase,  which  will  take  place  in  a  few  days.  I  am,  jic 
To  S.  Mockett,  Esq.,  Barley  Mow  Brewery,   ^.  ;*' 

&eld,  that  the  promise  was  primd  fade  a  promise  to  pay 
for  goods  to  be  supplied. 

Semble,  that  the  promise  alto  applied  to  the  goods  alnadg 
supplied 

This  was  an  action  tried  at  Guildhall,  at  the 
sittings  after  Michaelmas  Term,  before  Hannen, 
J.,  in  which  the  plaintiff  had  n  verdict  for  22/1  i».9d., 
with  liberty  for  the  defendant  to  mo^e  to  enter  a 
nonsuit.  The  action  was  on  a  guarantee,  which  wu 
in  the  following  words : — 

Wjndham  House,  CiicUewood. 
July  5. 1870. 
Sir,— I   hereby  undertake  to  pay   70a  for  all  tlie  beer 
supplied  bj  you  to  the  Star  brewery,  131,  East-strMt,  Wal- 
woith,  on  the  completion  of  the  purcbaee,  which  will  take 
place  in  a  few  days.— I  am,  Sir,  youn  obediently, 

'T.  AxBS, 
L.  Modkett,  Esq.,  Barley  Mow  Breweir,  Gommercial*road. 

The  plaintiffs  were  brewers  carrying  on  their  busi- 
ness at  the  Barley  Mow  brewery,     llie  defendsnt'i 
son  kept  the  Star  brewery,  which  the  defendant  wu 
about  to  purchase.  The  plaintiffs  had  supplied  the  son 
with  beer  at  the  Star  to  the  amount  of  b/.  18« ,  bat 
they  declined  to  supply  him  with  any  more  without 
a  guaranty.    The  son  thereupon  sent  to  the  plain- 
tiffs the  guarantee  in  question  enclosed  in  an  en- 
velope. The  guaranty,  which  was  in  the  handwriting 
of  the  son,  was  signed  by  the  defendant,  and  hiii 
signature  was  the  only  evidence  against  him.  After 
the  giving  of  the  guarantee,  and  before  Uie  comple- 
tion of  the  purchase,  the  plaintiffs  supplied  defen- 
dant's son  with  further  beer  to  the  amount  of 
22/.  4s.  9^. 

The  declaration  alleged  that  in  consideratioD 
that  the  plaintiffs  would  supply  beer  to  the  son  on 
credit  the  defendant  promis^  to  be  answerable  for 
all  the  beer  which  should  be  supplied ;  it  then 
alleged  the  supply  of  the  goods,  the  expiration 
of  the  credit,  and  the  refusal  to  pay.  Tin  ptr- 
ticulars  claimed  3/.  18*.  for  the  beer  supplied  pre- 
Tiously  to  the  guarantee,  as  well  as  the  22L  4s.  9d  for 
the  beer  subsequently  supplied.  At  the  trial  it  wis 
objected  that  the  guarantee  did  not  apply  to  goods 
to  be  supplied,  and  that  the  defendant  was  entitled 
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to  the  Terdict.  The  learned  ju<ige  overruled  the 
objection,  and  directed  a  verdict  for  22L  is,  9d.,  bat 
he  gave  the  defendant  leave  to  move  to  enter  h  non- 
suit, and,  under  all  the  circuniatances  of  the  case, 
he  refused  any  leavo  to  the  plaintifiFs  to  amend  the 
declaration,  so  as  to  cover  the  goods  supplied  before 
the  guarantee. 

Prideaux^  Q.  C.  (Tapping  with  him),  moved 
accordingly.  He  submitted  that  the  words  "  for 
all  the  beer  supplied"  referred  to  the  beer  already 
supplied,  and  not  to  any  future  supply ;  the  con- 
sideration which  did  not  appear  upon  the  face  of 
the  document,  but  which  might  now  be  supplied  by 
parol,  might  have  been  the  future  supply  ;  but  the 
promise  was  to  pay  for  the  goods  already  supplied, 
and  the  case  was  like  AUnutt  v.  Aaheden^  5  Man.  &  O. 
392;  12  L.  J.  124,C.P.;  and,  as  in  that  case,  the  docu- 
ment would  have  been  bad  altogether,  if  the  Mer- 
cantile Law  Amendment  Act  had  not  allowed  the 
consideration  to  be  proved  by  parol.  But  the  statute 
did  not  affeci  the  promise,  which  must  still  appear 
on  the  face  of  the  document,  and  could  not  be 
explained  by  parol :  (Holmes  v.  MiichelL,  7  Scott,  361). 
But,  assuming  the  language  of  the  document  to 
be*  equivocal,  and  that  it  might  be  explained  by 
parol,  there  was  absolutely  no  evidence  against  the 
defendant,  except  the  guarantee  itself;  and,  sup- 
posing there  to  be  any,  the  evidence  only  related  to 
the  consideration,  it  did  not  afiPect  the  promise,  the 
true  meaning  of  the  guarantee  explained  by  the  evid- 
ence being  **  In  consideration  that  you  will  supply 
future  goods,  I  undertake  to  pay  for  those  already 
supplied."  Being  pressed  by  the  strongly  expressed 
opinion  of  the  court  that  the  promise  applied  to  a 
future  supply,  he  referred  to  the  language  of 
Bramwell,  B.,  in  Hoad  v.  Graces  7  H.  &  N.  496,  and 
Brovm  v.  Bachelor^  25  L.  J.  299,  Ex.,  in  support  of 
the  contrary  contention. 

But  the  Court  said  that  the  promise  was  upon 
the  face  of  it  a  promise  to  pay  for  the  goods  to  be 
supplied,  and  that  if  there  were  any  doubt  about 
this,  the  facts  of  the  case  made  it  clear ;  and 
Blackburn  and  Hannen,  JJ.  added  that  they 
thought  it  applied  both  to  the  past  and  the  future 
supply. 

Rule  re/used. 

Attorney  for  defendant,  W,  S.  Masterman, 


Wednesday,  Jan.  18,  1871. 

Rbo.  v.  Ths  Inclobobb  Commissionbbs  fob 
England  and  Walbs. 

Indosure — Rights  of  the  lord  of  the  manor  in  portions 
not  enclosed— S  ff  9  Vict,  c.  118,  s,  27. 

By  a  private  inchsnre  Act  certain  portions  of  the 
waste  of  a  manor  were  allotted  to  the  contmoners,  but 
800  acres  were  by  the  Act  directed  to  he  set  out  and 
aUoitedfor  the  purpose  of  pasture  and  of  cutting  turj 
and  fuel  of  and  by  certain  commoners.  By  the  same 
Act  one-sixteenth  of  the  lands  (not  included  in  the  800 
acres)  were  to  be  allotted  to  the  lord  of  the  manor  in 
lieu  of  all  claims,  right,  title,  or  interest  aa  such  lord. 
Proceedings  having  subsequenthf  been  taken  under 
the  General  Inclosure  Act  (8^9  Vict  c.  118)  to 
obtain  the  inclosure  of  the  aforesaid  800  acres,  the 
lord  of  the  manoi,  pursuant  to  the  27th  section  of  the 
last-mentioned  Act,  rejusedhis  consent. 

Held,  that  notwithstunding  the  provisions  of  the  first- 
mentioned  Act,  the  fee  of  the  soil  in  the  800  acres  was 
still  in  the  lord  of  the  marwr,  and  that  his  consent  to 
their  inclosure  was  necessary  under  the  S  ^d  Vict, 
cll8. 

In  this  case  a  rule  was  obtained  in  Easter  Term 
18€9,  at  the  instance  of  certain  of  the  owners  of  the 

Mao.  Cas.— Vol  VI. 


cottages  hereinafter  mentioned,  calling  upon  the 
commissioners  acting  in  the  execution  of  the  Act 
8  &  9  Vict.  c.  118,  to  show  cause  why  a  writ  of 
mandamus  should  not  issue  directed  to  them,  com- 
manding them  to  make  such  further  inquiries  as 
they  should  ihluk  necessary  in  relation  to  a  report 
of  the  assistant-commissioner  upon  a  proposed  in- 
dosure of  300  acres  of  land  allotted  under  an  Act 
entitled  ^*  An  Act  for  dividing  and  inclosing  the 
several  Commons,  Heaths,  and  Marsh  and  Waste 
Lands  within  the  manor  of  Cobham,  in  the  county 
of  Surrey,"  and  referred  to  in  the  said  report  of  the 
said  assistant*commissioners«  made  in  or  about  the 
month  of  Oct.  1868,  and  consider  whether,  having 
regard  to  the  matter  mentioned  in  that  behaS 
and  the  sections  of  the  Act  8  &  9  Vict.  c.  118,  the 
said  proposed  inclosure  would  be  expedient?  and 
notice  was  ordered  to  be  given  to  the  said  com- 
missioners and  the  lords  of  the  said  manor,  and 
their  steward.  In  the  Trinity  Term  following, 
upon  cause  being  shown  against  the  rule  so  ob- 
tained, the  court,  with  the  consent  of  the  parties, 
ordered  it  to  be  enlarged,  and  directed  that  in  the 
mean  time  the  facts  upon  which  it  was  to  be 
argued,  should  be  stated  in  a  case  for  their  opinion. 

Casb. 

1.  The  private  Act»  83  Geo.  3,  c.  Ixiz  (1798),  is 
entitled  **An  Act  for  dividing  and  inclosing  the 
several  Commons,  Heaths,  and  Marsh,  and  Waste 
lands  within  the  Manor  of  Cobham,  otherwise  Cove- 
ham,  in  the  Parish  of  Cobham,  in  the  County  of 
Surrey."  The  preamble  recites  that  there  are  within 
the  manor  of  Cobham,  otherwise  Coveham,  in  the 
liarish  of  Cobham,  in  the  county  of  Surrey,  several 
large  open  commons,  heaths,  and  waste  lands  which 
contained  by  estimation  about  1700  acre>,  and  that 
the  lord  of  the  manor  and  certain  other  persons 
named  are  the  principal  proprietors  of  messua.es, 
lands,  and  tenements  within  the  said  manor,  and 
that  the  said  commons,  heaths,  and  marsh,  and 
waste  lands  are  in  their  present  state  incapable  of 
any  improvement,  but  if  the  same  were  divided  and 
inclosed,  and  specific  parts  thereof  allotted  to  the 
several  persons  interested  therein  according  to  their 
respective  rights,  it  would  tend  greatly  to  the  benefit 
of  all  such  persons,  and  be  of  public  utility.  The  Act 
then  (sect.  1)  appoints  certain  commissioners  for 
dividing  and  inclosing  the  commons,  heaths,  and 
roarsli,  and  waste  lands  within  the  said  manor,  and 
for  putting  the  Act  into  execution.  It  then  (sect 
5),  provides  that  the  commissioners  or  any  two  of 
them  shall  cause  to  be  made  a  true  and  perfect 
survey  and  admeasurement,  and  also  a  plan  or  plans 
of  the  commons,  heaths,  and  marsh  and  waste 
lands,  and  also  of  the  now  inciosures  within  the 
manor  and  parish  by  the  surveyor  appointed  under 
Act,  and  such  survey  and  admeasurement  shall  be 
reduced  into  writing,  and  shall  specify  the  number 
of  acres,  rods,  and  perches  contained  in  such  com- 
mons, heaths,  and  marsh  and  waste  lands. 

2.  The  commissioners  are  then  (sect.  13)  required 
in  the  first  place  to  set  out  public  and  private 
roads:  secondly  (sect.  14),  to  set  out  not  more 
than  three  acres  for  public  gravel  pits  to  get  gravel 
from  and  other  material  for  making  and  repairing 
the  roads  and  ways  so  set  out ;  thirdly  (sect.  15),  to 
set  out  certain  specified  portions  being  the  least 
valuable  for  cultivation  of  the  said  commons,  &c, 
making  in  the  whole  800  acres  in  as  many  different 
allotments  as  to  the  said  commissioners  shall  appear 
expedient,  and  which  allotments  shall  include  the 
private  roads  necessary  to  be  left  for  access  to  the 
different  cottages  and  houses  situate  on  such  com- 
mons or  waste  lands  for  the  use  of  the  occupiers  of 
houses  or  cottages,  and  standing  and  being  within 
the  said  manor  and  parish,  without  more  than  one 
rood  of  land  belonging  to  and  used  with  the  same 
as^garden  or  orchanl  ground  within  the  said  manor, 
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the  yearly  rent  of  which  at  the  time  of  passing  this 
Act  shall  not  exceed  6/.,  and  for  the  use  of  the 
occupiers  of  houses  or  cottages,  and  gardens, 
orchard,  or  land  together,  within  the  said  manor, 
the  yearly  rent  at  the  time  of  passing  this  Act 
shall  not  exceed  10/.,  and  the  occupiers  of  such 
houses  or  cottages  and  tenements  for  the  time 
being  shall  at  all  times  afterwards  have  the  sole 
and  exclusive  right  c>f  using  the  said  parts  of  the 
said  common  or  heaths  so  to  be  set  out  and  allotted 
for  the  purpose  of  pasture,  and  of  cutting  turf  ai)d 
heath  for  fuel,  in  equal  proportions  according  to  the 
number  of  the  said  houses  and  cottages,  without 
paying  anything  for  such  use,  and  the  said  com- 
missioners are  thereby  required  to  set  forth  and 
describe  all  such  cottages  or  houses  with  their 
respective  rents  in  their  awards,  and  in  case  any 
other  person  or  persons  not  holding  cottages,  houses, 
and  tenements  of  such  yearly  value  and  descrip- 
tion as  hereinbefore  mentioned,  shall  at  any  time 
or  times  turn  out  sheep  or  cattle  of  any  sort,  or 
cut  any  heather  or  turf  on  the  said  commons  or 
heaths  so  to  be  set  out  and  allotted  as  next  before 
mentioned,  any  such  person  so  offending  shall  be 
liable  to  a  penalty  of  40«.,  to  be  recovered  before  a 
justice  of  the  peace. 

3.  By  sect.  16  it  is  enacted  that  after  such  parts  of 
the  said  commons  or  heath  shall  be  set  out  and 
allotted  as  aforesaid,  the  said  commissioners  shall 
in  the  first  place  fix  upon  and  ascertain  and  set  out 
and  allot  to  the  lord  of  the  manor,  his  heirs  and 
assigns,  1-1 6th  part  in  value  (quantity,  quality,  and 
situation  considered)  of  the  residue  of  the  said 
commons  heaths  and  marsh  and  waste  lands  other 
than  and  except  such  part  of  the  said  commons, 
heath,  and  waste  lands  as  shall  be  sold  for  the  pur- 
poses of  the  Act  as  thereinafter  directed),  in  lieu  of 
all  claims,  right,  title,  and  interest  of  the  lord  of 
the  said  manor  of  Cobham,  otherwise  Coveham, 
and  of  his  heirs  or  assigns,  of  in  or  to  the  soil  of 
the  said  commons,  heaths,  and  marsh  and  waste 
lands. 

4.  By  sect.  17  it  is  provided  that  after  making  the 
allotments  aforesaid,  the  then  residue  of  the  said 
commons,  heaths,  and  marsh  and  waste  lands  other 
than  and  except  such  part  of  the  said  commons, 
&c.,  as  should  be  sold  to  defray  expenses,  as  therein- 
after directed,  shall  be  set  out,  divided,  and  allotted 
an£  divided  into  and  amongst  the  several  persons 
interested  therein  at  the  time  of  such  division, 
quantity,  quality,  and  situation  considered,  in  pro- 
portion and  according  to  their  several  and  respective 
claims,  rights,  and  interests. 

5.  By  sect.  28  it  is  provided  that  all  such  parts  of 
the  said  commons,  heaths,  and  marsh  and  waste 
lands  as  shall  be  allotted  under  the  Act,  shall  be 
held  by  the  allottees  of  the  like  tenure  as  the  lands, 
tenements,  or  hereditaments  in  respect  whereof 
allotments  shall  be  made,  are  now  held,  and  that 
where  such  tenure  should  be  copyhold  the  allotment 
shall  be  subject  to  the  like  fines,  payments,  and 
services  as  the  copyhold  lands,  &c.,  in  respect 
whereof  the  allotments  should  be  made. 

6.  By  sect.  28  all  shares,  parts,  and  proportions 
of  the  said  commons,  heaths,  and  marsh  and  waste 
lands  thereby  directed  to  be  divided  as  aforesaid 
shall  be  accepted  by  the  several  persons  to  or  from 
whom  the  same  shall  be  set  out  in  full  satisfaction 
of  and  for  their  right  of  common  in  and  upon  the 
said  commons,  heaths,  and  marsh  and  waste  lands, 
and  thereupon  all  right  of  common,  of  what  nature 
or  kind  soever,  in,  over,  and  upon  all  or  any  of  the 
said  commons,  heaths,  and  marsh  and  waste  lands 
so  to  be  divided,  shall  absolutely  cease,  determine, 
and  be  for  ever  extinguished. 

7.  It  is  further  provided,  sect.  39,  that  nothing 
therein  contained  shall  prejudice  the  rights  of  the 
present  or  any  future  lords  of  the  said  manor  of 


Cobham,  otherwise  Coveham,  in  or  to  the  signori- 
ties,  royalties,  rights,  and  services  incident  and 
belonging  to  the  said  manor,  but  that  such  lord  for 
the  time  being,  and  all  persons  claiming  or  to 
claim  under  or  in  trust  for  him  or  thera,  as  lord  or 
lords  of  the  said  manor,  shall  at  all  times  hereafter 
hold  and  enjoy  all  rents,  services,  rights,  royalties, 
courts,  perquisites,  and  profits  of  courts,  wtifa, 
estrays,  and  all  other  royalties  and  privileges  to  the 
said  manor,  or  to  the  lords  thereof  belonging  or  in 
anywise  appertaining  in  as  full,  ample,  and  bene- 
ficial manner,  to  all  intents  and  purposes,  as  he, 
they,  or  either  of  them  might  have  held  and  enjoyed 
the  same  in  case  this  Act  had  never  been  made 
except  as  by  this  Act  is  before  directed. 

8.  There  is  the  usual  saving  clause,  sect  40,  for 
all  persons  except  persons  whose  rights  are  intended 
to  be  barred  by  the  Act. 

9.  The  Act  is  out  of  print,  and  printed  copies 
cannot  be  obtained  to  deliver  with  this  case.  Either 
party  is  to  be  at  liberty  to  refer  to  a  printed  copy. 

10.  The  commissioners,  in  pursuance  of  the  said 
Act,  made  their  award  on  the  13th  July  1705, 
and  allotted  under  the  section  mentioned  in  the 
second  paragraph  of  this  case  150  acres  of  Fair 
Mile  Common  in  4  allotments,  70  acres  of  Chatley 
Heath  in  2  allotments,  20  acres  of  Poynter's  Green 
and  Downside  Common  in  5  allotments,  20  acres 
of  Little  Heath  in  1  allotment,  20  acres  of 
Old  Common  in  1  allotment,  and  20  acres  of  Tilt 
Leigh-hill  and  Brook-hill  in  1  allotment,  making 
in  idl  the  said  amount  of  300  acres,  in  the  wordi 
following :  "  Unto  and  for  the  use  of  the  occupiers 
of  houses  or  cottages  standing  and  being  within  the 
said  manor  and  parish  without  more  than  one  rood 
of  land  belonging  to  and  used  with  the  same  ai 
garden  or  orchard  gpround  within  the  said  manor, 
the  yearly  rent  or  value  of  which  at  the  time  of 
passing  the  said  Act  did  not  exceed  6/1,  and  for  the 
use  of  the  occupier  of  houses,  or  cottages  sod 
gardens,  orchard  or  lands  together,  within  the  said 
manor,  the  yearly  rent  or  value  of  which  at  the 
time  of  passing  the  said  Act  did  not  exceed  \0L 

11.  The  award,  aft^  setting  out  the  allotmenti 
mentioned  in  the  last  preceeding  paragraph  bj 
number  and  measurement,  goes  on  to  specify  the 
houses  or  land  in  respect  of  which  the  said  allot- 
ments are  made  in  the  form  of  words  appearing  in 
the  following  extract  from  the  award :  '*  Which  said 
several  allotments,  making  together  300  acres,  are 
allotted  in  respect  of  the  following  houses  or  land, 
together  not  exceeding  the  yearly  rents  or  valoei 
alx>ve  mentioned,  being  subject  to  private  roads  and 
ways  through  and  over  the  same  necessary  for 
access  to  the  difiperent  cottages,  houses,  and  laodi 
situated  on  or  near  or  adjoining  to  such  allotment 
as  aforesaid — that  is  to  say,  of  two  houses  or 
cottages  and  gardens,  Leigh-hill,  copyhold  of  the 
manor  of  Ham,  belonging  to  the  said  Wm.  Abiogdim, 
in  the  several  occupations  of  Thomas  Gregory  sod 
Wm.  Wakeford;  of  one  freehold  house,  cottage, 
garden,  and  land,  at  Downside,  belonging  ro  Wm. 
Adams,  in  the  occupation  of  Wm.  BowelL** 

The  allotment  made  in  respect  of  the  other 
houses  or  land  are  made  in  language  similar  to  that 
used  of  the  houses,  &c.,  particularly  mentioned  in 
the  above  extract. 

12.  The  said  allotments  are  expressed  in  and  \j 
the  said  award,  to  be  in  full  compensation  for  the 
respective  rights  of  common  of  the  said  hoosei, 
cottages  and  premises,  over  and  upon  the  said 
commons,  heaths,  and  marsh,  and  waste  lands  so 
intended  to  be  divided  and  inclosed. 

18.  Some  of  the  houses  and  premises,  in  respect 
of  which  the  said  allotments  were  made,  were  free- 
hold, and  others  were  copyhold. 

14.  After  having  thus  allotted  the  300  acies»  the 
commissioners,  by  their  award^  then  proposed  to 
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•et  oat  and  allot  the  residue  of  the  lands  to  be 
inclosed ;  and  under  the  section  of  the  Act  men- 
tioned in  the  third  paragraph  of  this  case  allotted  a 
piece  of  land  to  the  then  lord  of  the  manor,  Mr. 
Thomas  Page,  in  the  following  words :  "  Unto  and 
for  the  said  Thomas  Page,  his  heirs  and  assigns,  a 
piece  or  parcel  of  land  or  ground  in  Downside 
Common,  No.  12,  containing  48a.  3r.  lip., 
which  said  piece  or  parcel  of  land  in  one-sixteenth 
part  in  value,  quantity,  quality,  and  situation 
ooQsidered,  of  the  residue  of  the  said  commons, 
heaths,  and  marsh  and  waste  lands,  and  is  allotted 
in  lieu  of  all  claims,  right,  title,  or  interest  of  the 
said  Thomas  Page,  as  loitl  of  the  said  manor  of 
Cobham,  and  of  his  heirs  or  assigns  of,  in,  or  to  the 
soil  of  the  said  commons,  heaths,  and  marsh  and 
waste  lands." 

15.  The  said  commissioners  allotted  the  said  800 
acres  to  the  occupiers  of  about  182  houses,  cot- 
tages, and  tenements,  such  as  are  specified  in  the 
section  set  out  in  the  second  paragraph  of  this  case, 
the  occupier  whereof  under  that  section  would  hare 
been  entitled  to  use  the  said  parts  of  these  commons 
and  heaths.  The  lord  of  the  manor  at  the  date  of 
the  award  was  the  owner  of  eleven  of  the  said  houses, 
cottages,  and  tenements,  and  some  of  the  rest  then 
were  occupied  by  the  respective  owners  of  them. 
Some  of  the  said  houses  and  cottages  existing  at 
the  date  of  the  award  have  been  pulled  down,  and 
the  remainder  and  the  sights  of  those  pulled  down 
are  owned  by  between  thirty  and  forty  different 
persons ;  the  houses,  cottages,  and  tenements  so 
owned  being  let  for  the  most  part  to  weekly 
tenants,  but  eleven  of  them  are  occupied  by  the 
owners.  Of  the  thirty  or  forty  owners,  about 
twenty,  being  the  owners  of  about  1 10  of  such 
houses,  cottages,  or  tenements,  or  thereabouts, 
are  desirous  of  having  the  said  300  acres  of  land 
inclosed  and  allotted  to  the  several  persons  entitled 
to  share  in  the  benefit  of  such  inclosure  if  made. 
The  present  proceedings  are  taken  on  behalf  of  the 
last  mentioned  persons. 

16.  Iq  the  year  1862  application  for  inclosure  of 
the  300  acres  in  question  was  made  to  the  Inclosure 
Commissioners  by  Mr.  Bell  as  solicitor  on  behalf  of 
a  large  number  of  the  owners  in  the  last  paragraph 
mentioned ;  and  in  the  month  of  July  1863,  the  said 
commissioners  appointed  an  assistant  commissioner, 
pursuant  to  section  25  of  8  &  9  Vict.  c.  118,  and 
in  consequence  of  a  report  made  by  him,  directed  a 
letter  to  be  sent  to  Mr.  Bell,  of  which  the  following 
is  a  copy : 

Cobham  Inclosoie. 

13th  Oct.  1863. 
Sir,— I  am  direoted  by  the  Indosare  Commissioners  to 
inform  70a  that,  haying  oonsidered  the  report  of  the 
SBsistant  oommiBsioner  and  the  doooments  that  have  been 
laid  before  them,  they  are  of  opinion  that  no  farther  pro- 
Kreas  can  be  made  with  this  inclosure  nntil  the  dispute  as 
to  the  soil  is  settled.  The  oommissionershaTeno  jnrisdic- 
tion  to  settle  the  dispnte.— I  am,  Ac.,     E.  Tattbsshau.. 

The  dispute  to  which  the  above  letter  refers  arose 
out  of  an  opposition  to  the  inclosure  made  before 
the  said  assistant  commissioner  by  the  lords  of  the 
manor,  who  claimed  to  be  interested  in  the  land  in 
such  a  manner  aa  to  give  them  a  veto  upon  the  in- 
closure. 

17.  Various  attempts  were  made  to  settle  the 
dispute  as  to  the  soil,  but  without  success,  and  the 
commissioners  still  refuse  to  proceed  with  the  in- 
closure. 

18.  The  Rev.  F.  J.  Mount  is  tenant  for  life  of  the 
said  manor  under  the  will  of  Sophia  Catherine  Page, 
spinster,  deceased,  subject  to  a  proviso  for  cesser  on 
an  event  which  has  not  happened,  and  subject  to  a 
legal  estate  devised  by  the  said  S.  C.  Page  to  Wm. 
J.  Mount  and  Edwaid  Brookbank,  Esqrs.,  upon 
trusts,  which  have  not  affected  his  beneficial  posses- 
sion of  the  said  manor,  and  the  manor  courts  have 
been  always  held  in  his  name  as  lord  of  the  manor 


since  1860.    He  has  always  refused  to  consent  to 
the  inclosure  of  the  300  acres  in  question. 

19.  Upon  two  occasions  since  the  award,  trees 
growing  on  parts  of  the  300  acres  have  been  cut 
down  and  sold  by  the  lords  or  ladies  of  the  manor 
for  the  time  being  in  exercise  of  their  alleged  rights 
as  such.  On  the  first  of  those  occasions,  which  was 
between  twenty  and  thirty  years  ago,  one  of  the  com- 
moners, who  was  both  owner  and  occupier  of  one  of 
the  said  cottages,  protested  to  the  steward  at  the  fol- 
lowing court  against  what  had  been  so  done,  but  no 
formal  presentment  was  made  and  nothing  further 
was  then  done.  On  the  second  occasion,  which  was 
about  six  or  seven  years  ago,  letters  denying  the 
existence  of  the  alleged  right  were  sent  by  the  soli- 
citors who  were  acting  for  certain  of  the  commoners 
to  the  lord  of  the  manor  and  to  the  steward,  but  no 
further  steps  were  taken  in  the  matter.  At  the 
present  time  many  young  and  some  old  trees  are 
growing  in  different  parts  of  the  said  300  acres. 

20.  On  two  or  three  occasions  since  the  award 
clay  has  been  dug  and  removed  from  parts  of  the 
said  300  acres,  and  has  been  appropriated  to  their 
own  use  by  persons  who  sought  for  and  obtained 
the  permission  of  the  lord  of  the  manor  before 
doing  so.  The  part  from  which  the  clay  was  taken 
closely  adjoined  land  belonging  to  the  lord. 

21.  The  lords  of  the  manor  have,  since  the 
award,  shot  over  parts  of  the  said  300  acres,  and 
have  preserved  the  game  therein. 

22.  In  March  1821,  Mr.  Thomas  Page,  then  lord 
of  the  manor,  conveyed  to  the  Lords  Commissioners 
of  the  Admiralty  the  fee-simple  of  a  piece  of 
Chatley  Heath,  containing  about  an  acre  (part  of 
the  300  acres),  together  with  a  right  of  way  to  and 
from  the  same  over  the  adjoining  parts  of  the  said 
300  acres,  and  received  35/.  as  the  purchase-money 
thereof  The  sale  and  conveyance  were  under  55  Geo. 
3,  c.  128,  an  Act  wnich  enabled  trustees  and  incapaci- 
tated persons  to  sell  without  the  consent  of  the  cealui 
que  trusts,  or  other  persons  beneficially  interested.  The 
deed  contains  an  acknowledgment  of  the  payment 
of  the  purchase-money  by  the  said  commissioners  to 
Mr.  Page,  the  usual  covenant  for  title  and  for  pro- 
duction of  title  deeds  by  him,  and  an  agreement 
that  they  should  give  him,  his  heirs,  or  assigns,  the 
option  of  repurchasing  at  the  same  price,  if  at  any 
time  the  Ooyernment  ceased  to  require  it,  and  the 
piece  of  ground  was,  in  fact,  repurchased  in  the  year 
1849  by  Miss  Page,  the  then  lady  of  the  manor.  The 
court  rolls  contain  no  reference  either  to  the  con- 
veyance of  1821  or  to  the  reconveyance  of  1849. 
Each  party  is  to  be  at  liberty  to  refer  to  the  said 
rolls  for  the  purpose  of  this  case. 

23.  During  a  period  of  about  twelve  years  pre- 
ceding 1851  the  occupiers  of  the  said  cottages  (some 
of  whom  were  also  owners)  on  two  or  three  occasions, 
with  the  knowledge  of  the  steward  of  the  manor, 
appointed  a  person  to  receive  payment  for  any  gravel 
dug  and  taken  away  from  parts  of  the  said  300 
acres,  and  caused  notices  to  be  signed  and  served  in 
their  names,  and  on  their  behalf,  forbidding  idl 
persons  to  dig  and  take  away  gravel  therefrom 
without  permission  from  and  payment  to  the  per- 
son so  appointed  by  them ;  their  object  in  so  doing 
was  not  to  realise  a  profit  from  the  sale  of  the 
gravel,  but  to  prevent  the  destruction  of  the  pasture 
by  digging  the  gravel,  and  to  check  the  sale  of  it  to 
persons  not  resident  within  the  manor  and  parish  of 
Cobham.  Money  was  receiyed  at  intervals  by 
persons  so  appointed  in  payments  for  such  gravel, 
both  from  the  lord  of  the  manor  and  from  occupiers 
of  the  said  cottages,  and  from  other  residents  within 
the  said  manor  and  parish.  No  one  has  been 
appointed  or  has  acted  in  the  matter  since  1851. 
No  portion  of  the  money  so  received  has  ever  been 
so  distributed  among  the  said  occupiers,  nor  ex- 
pended on  their  behalf,  nor  paid  over  to  anyone  on 
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tbeir  account,  nor  haTe  the  persons  who  receired  the 
money  ever  accounted  or  been  called  upon  to  account 
for  it  to  anyone.  No  gravel  has  been  taken  up  by 
the  lord  of  the  manor  from  any  part  of  the  300  acres 
since  1851. 

24.  At  a  court  baron,  held  on  the  30th  July  1866, 
the  steward  was  requested  by  seyerol  of  the  owners 
of  these  cottages  to  take  steps  for  preyenting  the 
use  of  various  tracks  across  the  waste  of  Fairmile 
(part  of  the  300  acres),  so  that  no  rights  of  way 
might  be  gained  by  the  public.  In  consequence  of 
this  the  lord  of  the  manor,  Mr.  Mount,  erected  at 
his  own  expense  posts  and  rails  across  the  tracks, 
and  kept  them  there  for  some  months,  thus  prevent- 
ing any  new  claims  by  right  of  user. 

25.  The  occupiers  of  the  cottages  have  never  ex- 
ercised or  claimed  to  exercise  auy  right  over  the 
300  acres  but  those  of  pa  ture,  of  cutting  turf  and 
heath  for  fuel,  and  of  taking  gravel  and  loam  for 
their  own  use.  The  following  are  copies  of  present- 
ments made  at  the  manor  courts  respectively,  before 
and  after  the  date  of  the  award. 

At  a  court  baron  held  for  the  manor  of  Cobham 
on  the  7th  April  1759;  also  the  said  homage  pre- 
sent that  the  copyhold  tenants  have  a  right  to  cut 
peat,  bushes,  and  turf,  and  to  dig  loam  and  sand 
upon  the  waste  of  the  said  manor  to  repair  their 
copyhold  estates  without  leave  or  lioence  from  the 
lord  of  the  manor.  At  a  court  baron  held  on  the 
29th  March  1796;  also  that  the  copyhold  tenants 
who  have  no  allotment  under  the  late  Act  of  Par- 
liament for  enclosing  the  waste  lands  of  the  said 
parish  of  (yobham  have  a  right  to  out  peat,  bushes, 
and  turf,  and  to  dig  loam  and  sand  upon  the  waste 
of  the  said  manor,  to  repair  their  copyhold  estates 
without  leave  or  licence  from  the  lord  of  the  said 
manor. 

26.  The  presentments  were  made  in  the  same  words 
as  that  of  the  7th  April  1759,  and  for  many  years 
before  that  date.  Those  made  since  the  award,  that 
is  to  say,  since  1795,  have  been  made  in  the  same 
words  as  that  of  the  29th  March  1796,  except  that 
in  some  instances  the  word  gravel  is  added  after  the 
words  loam  and  sand.  The  words  used  are  in  all 
cases  those  of  the  homage,  and  not  of  the  steward, 
but  were  not  protested  against  by  the  lord.  There 
is  no  other  waste  land  of  the  parish  of  Cobham  ex- 
cepting the  300  acres  in  question. 

27.  The  following  presentments  have  also  been 
made  since  the  award.  At  a  court  held  on  the  21st 
April  1840,  the  homage  present  that  gravel  is 
taken  from  the  land  set  apart  by  the  Indosure  Act 
for  the  use  of  certain  cottages  to  the-  great  injury 

persons  entitled  thereto. 

At  a  court  held  on  the  6th  April  1847.  It  is 
presented  by  the  homage  that  many  persons  have 
trespassed  on  the  commoms  alloted  for  the  occupiers 
of  certain  cottages  by  digging  gravel,  laying  timber, 
and  other  acts  of  spoil  and  obstruction. 

The  question  for  the  opinion  of  this  court  is 
whether  under  the  above  ^circumstances  a  mandamus 
ought  to  issue  to  the  commissioners  as  set  out  in 
the  rule  obtained. 

If  the. court  should  be  of  opinion  in  the  affirma- 
tive the  rule  is  to  be  made  absolute. 

If  the  court  should  be  of  opinion  in  the  negative 
the  rule  is  to  be  discharged. 

The  parties  having  differed,  I  have  stated  the 
above  case  pursuant  to  the  rule  of  this  court  above 
mentioned. 

March  17,  1870.  Hbnbt  W.  Lobd. 

Denman,  Q.  C,  and  Wilis  now  appeared  in  sup- 
port of  the  rule  for  the  mandamus.  The  1 6th  section 
of  the  old  Inclosure  Act  as  set  out  in  the  third  para- 
graph of  the  special  case  is  the  one  which  governs 
the  present  case.  [Blackbubn,  J.  —  The  first 
question  to  be  ascertained  is  whether  or  nut  the 


lord  of  the  manor  has  the  freehold  in  the  300  acres 
of  waste  reserved  in  the  old  Inclosure  Act  ?]    The 
1 6th  section  of  the  old  Act  allots  to  the  lord  of  the 
manor  one-sixteenth  part  of  the  residue  of  the 
commons,  &c.,  in  lieu  of  all  claims,  right,  title,  or 
interest  of  him,  as  lord  of  the  said  manor.    He  has, 
therefore,   no  longer  any  freehold  interest  in  the 
300  acres  of  waste  land,  or  of  any  other  part  of  the 
manor  exoept  what  is  allotted  to  him.    If  this  is  lo, 
he  has  no  right  or  power  to  object  to  the  inclosue, 
and  his  consent  need  not  be  obtained.    [CocxBcn, 
C.  J.— The  freehold  of  these  300  acres  must  be  io 
some  one ;  in  whom  is  it  if  not  in  the  lord  of  the 
manor?]    It  may  be  that  the  lord  of  the  maoor, 
although  not  entitled  to  the  freehold  may  never- 
theless be  a  trustee  of  the  land  for  the  benefit  of  the 
commoners.      The   land    may    be    vested  in  him, 
though  not  as  the  lord  of  the  manor.     [Blackburx, 
J. — The  lord  may  have  no  rights  of  pasture  over 
these  300  acres  which  is  confined  to  the  cottagen, 
though  he  may  still  be  lord  of  the  soil.]     But  the 
16th  section  appears  to  be  most  comprehensive  and 
absolutely  to  deprive  the  lord  of  all  his  rights  in 
the  manor,  in  consideration  of  his  allotment  of  me 
sixteenth.    [Blackbubn,  J. — ^Then  do  you  say  that 
no  one  has  the  right  to  the  freehold  in  these  300 
acres  ?]     It  is  contended  that  it  is  not  in  the  lord  of 
the  manor.    [Blackbubn,  J. — But  it  must  be  in 
some  onej  This  is  not  necessary,  as  is  shown  in  the 
case   of  Aobinson  v.    Wrau^  L.  Bep.  1    C.   P.  490; 
14  L.  T.  Rep.  N.  S.  435.    [Blackbubn,  J.— If  these 
acres  had  been  alloted  at  the  time  of  the  inclosure, 
the  lord  of  the  manor  would  have  had  his  pro- 
portion.]    He  has  had  all  that  it  was  intended  he 
should  have. 

Pollock,  Q.C.,  and  R.  if.  bray,  contra,  for  the  lord 
of  the  manor,  and 

F.  M.  White  for  the  commissioners,  were  not 
called  upon. 

CocKBUBK,  C.  J. — We  are  all  clear  upon  this  ques- 
tion, for  although  the  words  of  the  1 6th  section  of  the 
old  Inclosure  Act  go  to  the  extinction  of  the  rights 
of  the  lord  of  the  manor  with  respect  to  the  manor 
generally,  yet  when  we  look  at  the  object  of  the 
section,  it  is  clear  that  it  could  not  have  been  in- 
tended that  his  right  to  the  soil  in  these  300  acres 
should  be  taken  away.  The  lord  is  to  receive  a 
certain  allotment  in  respect  of  that  part  of  the  com- 
mon which  is  inclosed.  But  it  was  a  part  of  the 
scheme  that,  whereas  the  larger  portion  of  the  waste 
should  be  inclosed,  and  in  respect  of  that  he  should 
receive  an  allotment  which  should  be  in  lieu  of  his 
rights,  yet,  as  to  300  acres,  they  should  not  be 
inclosed,  and  as  to  these,  as  the  freehold  must  be  in 
someone,  it  would  be  in  the  lord  of  the  manor.  It 
has  been  argued  that  it  may  have  been  taken  out  of 
him  in  respect  of  his  original  right,  and  reinvested 
in  him  as  a  trustee.  I  see,  however,  nothing  to 
warrant  that  construction.  Whatever  may  have 
been  the  intention  of  the  16th  section,  I  can  find 
nothing  which  takes  the  right  to  the  soil  out  of  the 
lord  of  the  manor.  I  think,  therefore,  his  consent 
to  the  inclosure  of  these  300  acres  was  necessary,  as 
provided  for  by  the  29th  section  of  the  General 
Inclosure  Act. 

Blackbubn,  J. — ^I  am  of  the  same  opinion. 
The  15th  section  of  the  old  Inclosure  Act  pro- 
vides for  the  setting  out  of  300  acres  of  the  waste 
lands  for  the  purpose  of  pasture,  and  of  cutting 
turf  and  heath  for  fuel  for  the  comoooners.  Then 
comes  the  16th  section,  which  gives  the  lord  of  the 
manor  an  allotment  in  lieu  of  all  claims  as  soch 
lord  ;  and  we  must  look  to  ascertain  whether  that 
allotment  is  in  respect  of  all  the  lands  in  the 
manor,  or  in  respect  of  those  only  wMch  have  been 
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iocloeed.  Now,  upon  a  fair  coostruction  of  thefte 
sections,  I  am  of  opinion  that  his  right  to  the  soil 
in  the  300  acres  still  remains. 

Uannsw,  J. — I  also  am  of  the  same  opinion. 
Looking  at  the  sections  of  the  Act  I  cannot  suppose 
that  it  was  intended  that  the  cottagers  should  have 
a  right  to  the  soil  in  these  300  acres,  but  only  a 
right  of  pasturage.  If  so,  the  right  to  the  soil, 
unless  giveif  to  some  one  else,  would  remain  with 
the  lord  of  the  manor.  Now  it  certainly  is  not 
conferred  upon  any  other  persons,  and,  that  being  so, 
it  must  still  be  in  the  lord  of  the  manor. 

Bute  for  the  mandamus  discharged  with  costs. 

Attorneys  for  the  lonl  of  the  manor,  Bray,  Warren^ 
Harding,  and  Warren, 

Attorneys  for  the  Inclosure  Commissioners, 
Whiles^  Renard,  and  Floyd. 


COTJBT    OF    COMMON    PLEAS 

Reported  by  M.  W.  McKbllab,  and  H.  H.  Hockiho, 
Ewin.,  Barristen-at-Law. 

RBOI8TRATXON   APPEAL. 

Fnday,  Nov.  11,  1870. 

Warburton  (app.)  v,  Thb  Oybrsbbrb  op  Dbnton 

(resps.) 

Parliament — Registration — Lessee  or  assignee  of  tene- 
ment for  unexpired  residue  of  term  originally  created 
for  not  less  than  sixty  years  of  51,  value— Cestui  que 
use  by  grant  of  a  chattel  rentcharge — The  representa- 
tion of  the  People  Act  1867  (30  ^  31  Vict.  c.  102), 
s.  5. 

TAd  cestui  que  use  by  grant  of  a  chattel  rentcharge  is 
not  entitled  to  the  county  franchise  under  sect.  5  of  thp^ 
Representation  of  the  People  Act  1867  (30  ^31 
Vict,  c  102).  The  words  in  the  above  section,  **  or 
who  is  entitled^  either  as  lessee  or  assignee,  to  any 
lands  or  tenements  of  freehold  or  any  other  tenure, 
for  the  unexpired  residue,  whatever  it  may  f>e,  of  a 
term  originally  created  for  a  period  of  not  leas  than 
fifty  y^^^**^  include  only  the  lessee  or  the  assignee  of  a 
lessee  of  a  corporeal  hereditament. 

On  appeal  from  the  decision  of  the  revising 
barrister  for  the  South-Eastern  Division  of  Lan- 
cashire, the  following  case  was  stated : 

John  Somerton.  described  on  the  list  of  claimants 
to  be  inserted  on  the  list  of  voters  for  the  township 
of  Denton  as  follows, 


Christian  name 
an<l  Bumame  of 
each  voter  at 
fail  leu^h. 


Somerton,  John 


Flaoeof 
▲bode. 


Aahton- 
road,  Den- 
ton, near 

Man- 
chester. 


Nature  of 
Quallficataon. 


Street,  lane,  or 

other  like  place  in 

this  parish  or 

township,  ko. 


Annuity  or 
rent-char/e 
arising  out  ofj 

lands  and 

buildings  heldj 

foratermovei 

sixty  yours, 

determinable 

on  lives. 


Crown-point,  and 

Ashtou-road, 
Denton.     Charles 

Walker  and 

otherfl,  occupying 

tenants.    Jonn 

Thomhill  and 

others,  trustees. 


was  duly  objected  to  by  James  Renshaw  Cooper. 

The  said  John  Somerton  claimed  to  be  entitled 
to  have  his  name  inserted  on  the  register  of  voters 
for  the  said  township  of  Denton  in  respect  of  his 
interest  under  a  deed  of  scttleuient,  dated  the  5tl) 
Jan.  1837,  and  made  between  Gabriel  Lupton,  of 
Denton,  in  the  county  of  Lancaster,  gentleman,  of 
tiie  one  part,  and  John  Thornhill,  of  Denton  afore- 
said, hatter,  Gabriel  Lupton,  the  younger,  of  Denton 
aforesaid,  hatter,  and  Robert  Cooke,  of  Demon 
aforesaid,  shopkeeper,  of  the  other  part. 

A  copy  of  this  deed  accompanies  and  is  to  be 
ttken  as  part  of  this  ca^e,  but  the  facts,  of  the  caie 


and  the  limitations  of  the  deed  may  be  stated  shortly 
as  follows : — 

Gabriel  Lupton,  the  settlor,  was  seised  of  an 
estate  of  inheritance  in  fee-simple  in  certain  lands 
and  hereditaments  in  the  said  township  of  Denton. 

By  the  before  mentioned  deed  he  conveyed  these 
lauds  and  hereditaments  to  the  said  John  Thornhill, 
Gabriel  Lupton,  the  younger,  and  Robert  Cooke, 
their  heirs  and  assigns  for  ever,  to  the  uses  and 
uprm  the  trusts  in  the  said  indenture  declared,  viz., 
I  **'  To  the  use  of  the  said  Gabriel  Lupton,  the  elder, 
and  his  assigns  for  and  during  the  term  of  fifty 
years,  if  he  the  said  Gabriel  Lupton,  the  elder,  so 
long  live,  and  immediately  after  the  determination 
of  the  said  term  of  fifty  years  determinable  as  afore- 
said, and  subject  thereto  from  thenceforth  for  and 
during  the  further  term  of  100  years  if  Mary  Lup- 
ton, William  Lupton,  brother  of  the  said  Gabriel 
Lupton,  the  elder  (and  other  lives  therein  named, 
which  said  cestuis  que  vie  were  the  several  annuitants 
thereinafter  mentioned  and  more  particularly  de- 
scribed), or  any  of  them  should  so  long  live."  The 
said  term  of  fifty  years  has  determined  since  the 
date  of  the  said  indenture. 

Then  follow  certain  uses  which  are  not  material 
to  the  present  case,  inasmuch  as  they  affect  and  are 
for  the  benefit  of  persons  now  deceased,  or  not  inte- 
rested in  the  present  case.  Subject  to  these  last- 
named  and  now  expired  uses,  the  deed  then  declares 
the  following  use : 

And  to  this  further  use,  intent,  and  purpose,  that  John 
Somerton,  of  Denton  aforesaid,  hatter  (uie  person  claiming 
to  be  entitled  to  have  his  name  inserted  on  the  revister^, 
his  eiectttors  and  administrators  shall  thenceforth,  during 
the  said  term  of  100  years,  determinable  as  aforesaid,  have, 
receive,  and  take,  by  and  out  of  the  rents,  issues,  and 
profits  of  the  said  messuages,  lands,  and  hereditaments 
hereinbefore  mentioned  to  Iw  hereuy  appointed,  granted,  or 
r^eased,  one  annuity  or  yearly  rentcharge  or  sum  of  £10  of 
lawful  British  money. 

Then  follows  similar  uses  or  gifts  of  different 
yeariy  sums  in  favour  of  other  persons,  who,  or 
whose  representatives,  claiming  in  right  of  their 
ancestors  or  testators,  or  being  husbands  claiming 
in  right  of  their  wives,  also  seek  to  have  their  names 
retained  on  the  register  of  voters.  Such  other 
persons  have  been  duly  objected  to  by  the  said 
J.  R.  Cooper,  and  their  names  will  be  found  in  the 
schedule  hereunto  annexed.  The  said  deed  contains 
a  trust  for  sale  of  the  said  lands,  hereditaments,  and 
premises  to  be  exercised  on  the  determination  of  the 
said  term  of  100  years,  so  limited  to  the  said  John 
Thornhill,  Gabriel  Lupton  the  younger,  and  liobert 
Cooke.  The  proceeds  of  the  sale  to  be  distributed 
amongst  the  legal  personal  representatives  of  the 
said  annuitants. 

This  deed  contains  no  power  of  distress  on  any  of 
the  said  settled  lands  and  hereditaments  in  case  of 
default  in  payment  of  such  annuities. 

There  are  provisoes  in  the  said  deed  in  the  follow- 
ing words : 

Provided  and  it  is  hereby  declared  that  if  any  of  the 
said  anuuituits,  including  the  widow  of  the  said  James 
Lupton,  his  or  her  execuU>rs  or  admiuistators,  shall  make 
sale  or  mortgage  of  his  or  her  annuity  undei  the  trusts  of 
these  presents,  or  any  part  thereof,  such  annuity  shall 
thenceforth  be  forfeited  and  be  as  an  accumulation  to  the 

Provided  liistly  and  it  is  hereby  dt'clared  that  notwith- 
standing anything  hereinbefore  contained  on  the  death  of 
any  of  tho  hsid  annuitants  from  time  to  time  without 
leaving  isstiu,  his  or  her  sbure  or  annnuity  shall  not  go  to 
his  execut-  >rs  and  administrators,  but  in  augmentation  of 
the  uther  share  or  annuities. 

It  was  admitted  that  the  said  yearly  payments 
were  in  each  case  of  the  annual  value  of  5/.  and  up-* 
wards. 

It  was  objected,  first,  that  the  said  yearly  pay- 
ment was  not  a  rentcharge  but  a  chattel,  and  there- 
fore, not  within  the  statutes  of  8  Hen.  6;  2  Will.  4, 
c.  45;    or  30  &  31  Vict.  c.  102,   so  far  as   such 
>  statutes,  or  any  of  them,  confer  the  ri^hi  of  voting 
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on  persons  seised  of  lands  or  tenements  for  any 
estate  in  fee  simple,  or  for  lives  of  the  clear  yearly 
value  of  40«. ;  secondly,  that  by  the  terms  of  the 
said  deed  such  yearly  sum  was  to  be  paid  out  of 
the  rents  and  profits  of  the  said  lands  and  here- 
ditaments, and  was  not  charged  on  the  corpus  of  the 
estate,  and  therefore  was  not  an  estate  arising  out 
of  land  ;  thirdly,  that  the  said  John  Somerton  was 
not  entitled  within  the  5th  section  of  the  Represen- 
tation of  the  People  Act  1867  (30  &  31  Vict.  c.  102) 

It  was  contended  on  behalf  of  the  said  John 
Somerton  that  he  was  entitled  as  lessee  to  a  tene- 
ment for  the  unexpired  residue  of  a  term  origin- 
ally created  for  a  period  of  sixty  years  determinable 
on  lives  of  the  clear  yearly  value  of  5/.  over  and 
above  all  rents  and  charges  payable  out  of,  or  in 
respect  of,  the  same  within  the  5tli  section  of  the 
Representation  of  the  People  Act  1867  (30  &  81 
Vict.  c.  102). 

I  held  and  decided  that  the  said  John  Somerton 
was  entitled  to  have  his  name  inserted  in  the  list 
of  voters  for  the  said  township  of  Denton  in  respect 
of  the  qualification  stated  in  the  said  three  columns 
of  the  register.  The  persons  whose  names  are  set 
forth  in  the  schedule  hereunder  written  were  also 
duly  objected  to,  and  I  held  and  decided  that  they 
were  severally  entitled  to  have  their  names  retained 
on  the  said  register  for  the  qualifications  set  oppo- 
site to  their  respective  names  and  described  in  the 
column  of  the  said  register ;  they  being  entitled 
under  the  said  deed  of  settlement  by  virtue  of 
similar  uses  to  that  hereinbefore  stated,  though  the 
amount  of  the  yearly  sums  to  which  they  are 
severally  entitled  is  not  in  every  case  the  same,  and 
as  their  right  to  have  their  names  retained  on  the 
said  list  of  voters  depends  on  the  same  points  of 
law  as  those  raiseti  in  the  case  of  the  said  John 
Somerton,  the  appeals  are  consolidated. 

If  the  court  shall  be  of  opinion  that  the  said 
John  Somerton  is  entitled  to  have  his  name  retained 
on  the  said  list  of  voters,  then  his  name,  and  the 
names  referred  to  and  set  forth  in  the  schedule 
above  mentioned,  will  be  inserted  and  remain  on 
the  said  list ;  but  if  the  court  shall  not  be  of  that 
opinion,  then  the  names  of  the  said  John  Somerton 
and  of  the  persons  mentioned  in  the  schedule  are 
to  be  erased  from  the  said  list. 

Joshua  WUUams^  Q.C.  {Edwards  with  him),  for 
the  appellant. — Admitting  that  the  respondent  holds 
a  '*  tenement"  within  the  meaning  of  the  Reform 
Act,  hi'  does  not  hold  it  either  as  lessee  or  assignee 
The  Acts  for  iYm  Representation  of  the  People  of 
1832  and  1867  never  intended  to  refer  to  a  case  of  this 
sort,  where  an  annuity  is  granted  out  of  real  estate. 
The  respondent  is  nothing  more  than  the  cestui  que 
ttse,  by  grant,  of  a  chattel  rentcharge.  The  Acts 
only  intended  to  apply  to  the  case  where  there  is  a 
landlord  on  one  side  and  a  tenant  on  the  other. 
[Brett,  J. — Is  it  not  suflScient,  if  the  claimant  is 
entitled  as  if  he  were  lessee  or  assignee  ?]  No ;  he 
must  claim  as  being  lessee  or  assignee.  Trotter  v. 
Watson,  19  L.  T.  liep.  N.  S.  785 ;  L.  Rep.  4  C.  P. 
484  ;  L.  J.  38  C.  P.  110,  clearly  shows  that. 

The  respondents  did  not  appear. 

BoviLL,  C.J.— The  5th  section  of  the  Representa- 
tion of  the  People  Act  1867  is  in  substance  a 
repetition  of  sect.  20  of  the  Act  of  1832  (2  Will.  4, 
c.  45),  and  the  language  of  that  section  throws  some 
Ught  on  the  section  now  under  consideration.  It  is 
found,  on  reference  to  the  Act  of  1832,  that  sects. 
5  and  6  of  the  Act  of  1867  are  substantially  a  re- 
petition of  sects.  18, 19,  and  20  of  the  former  Act. 
Looking  at  the  Act  of  1832,  the  court  can  have 
little  doubt  as  to  the  meaning  of  the  words  'Uesaee 
or  assignee  "  as  used  there.  The  word  **  assignee  " 
Uiere  clear&y  iii«:aiia  the  aaeiguee  of  a  lease  of  lands 


or  tenements  of  which  a  lease  has  previously  been 
granted.    Sects.  18,  19,  and  20  of  the  Act  of  1833 
refer  first  to  persons  seised  of  freehold  lands  sxA 
tenements,  next  to  persons  entitled  aj  lessees  or 
assignees,  and  lastly  to  the  occupier  of  lands  and 
tenements  of  a  particular  value.    Sect.  5  of  the  Act 
of  1867  deals  with  the  same  persons  as  sects.  18  and 
19  of  the  Act  of  1832,  leaving  mere  occupiers  to  be 
dealt  with  in  sect.  6.     I  think  that  the  same  meao- 
ing  must  be  given  to  the  words  **  lessee  or  assignee,*' 
as  used  in  sect.  5  of  the  Act  of  1867,  as  is  attribut- 
able to  them  as  used  in  the  corresponding  sections  in 
the  Act  of  1832.    The  case  thus  resolves  itself  into 
a  question  whether,  under  either  Act,  a  man  can 
claim  as  lessee  or  assignee  of  an  incorporeal  tene- 
ment.   It  is  clear  that  the  present  claimant  is  not 
seised  at  all.    Is  he  then  a  leasee  ?    It  seems  to  me 
that  he  is  in  no  sense  a  lessee.    He  is  a  grantee ;  he 
is  the  cestui  qui  use  by  grant  of  a  chattel  rentcharge. 
That  does  not  make  him  a  lessee  as   distingialud 
from  a  person  seised.    Then  is  he  an  assignee?  In 
one  sense  of  the  word  he  is ;  but  here  the  word 
assignee  means  the  assignee  of  lands  or  tenements 
of  which  a  lease  has  been  granted.     I  thus  think 
that  the  present  claim  is  not  sustained  under  either 
the  first  or  the  second  part  of  the  clause,  and  con- 
sequently that  the  claimant's  name  must   be  ex- 
punged from  the  register. 

WiLLBS,  J. — I  am  of  the  same  opinion.  If  this 
5th  section  were  rea4  by  itself,  and  no  light  were 
thrown  on  it  from  any  other  source,  I  should  be 
inclined  to  think  that  the  person  who  framed  the 
Act  meant  by  the  latter  alternative  iu  the  avctiun 
to  express  generally  that  the  being  entitle  i  td  an 
interest  in  an  unexpired  term  of  not  less  than  sixty 
years  should,  for  the  purposes  of  the  franchise,  hi 
considered  equivalent  to  being  seised  of  a  freehold 
interest  of  a  similar  kind,  and  I  should  have  thought 
that  these  words,  which,  read  in  their  ordinary 
meaning,  are  words  of  limitation  in  point  -^f  title, 
were  introduced,  not  to  limit  the  persons  ctititled, 
or  the  sort  of  interest  in  respect  of  whicU  they 
should  be  entitled,  but  to  enumerate  all  persons 
who  occurred  to  the  mind  of  the  framer  of  tbi* 
Act  as  falling  in  the  category  of  persons  entiild, 
to  the  extent  specified  in  the  section,  to  the  pro- 
perty mentioned  in  the  section,  but  who  at  tbe 
same  time  could  not  claim  the  franchise  in  virtue 
of  a  seisin  at  law  or  in  equity.  Such  a  construc- 
tion would  satisfy  the  words  of  the  section  and  the 
supposed  meaning  of  the  Legislature,  on  the  as- 
sumption that  the  real  meanmg  of  Parliament  was 
not  properly  expressed,  but  that  the  words  in  tbe 
latter  part  of  the  5th  sect,  were  put  in  by  way  uf 
illustration,  and  not  as  words  of  limitation.  On 
the  other  hand,  we  must  consider,  not  only  the 
words,  but  also  the  history  of  this  section,  by 
which,  in  extension  of  the  right  which  formerly  be> 
longed  to  freeholders  only,  persons  are  entitled 
to  the  county  franchise  in  respect  of  chattel 
interests.  In  the  corresponding  sections  of  the  Act 
of  1832  we  find  certain  limitations  fixed,  and  we 
also  find  that  some  of  these  limitations  contain  an 
illustration,  which  plainly  shows  that  it  was  not  the 
intention  of  the  Legislature  to  give  the  right  of 
voting  to  persons  who  only  had  a  chattel  rent- 
charge,  though  the  owner  of  a  freehold  rentcharge 
is  entitled  to  vote.  In  order  to  show  that  this  is  so, 
it  is  only  necessary  to  take  the  third  of  the  alter- 
natives enumerated  in  sect.  20  of  the  Act  of  1833. 
That  is,  **  or  who  shall  occupy  as  tenant  any  lands 
or  tenements  for  which  he  shall  be  bona  fide  liable 
to  a  rent,"  &c.  Here  the  words  *'  lessee  or 
assignee"  are  dropped,  and  the  word  '*  tenant " 
used.  From  this  it  is  obvious  that  there  the  Legis- 
lature is  speaking  of  the  same  description  of  '^  lands 
and  teoements'*  throughout  the  section,  and  from 


MAGISTBATES*  0A8EB. 


647 


C.P.] 


Edgar  and  others  v.  Special  CoMMissiotrBRs  for  English  Fmhbbies. 


[C.  P. 


the  words  I  have  just  read  it  is  clear  that  the  teoe- 
ments  spoken  of  are  such  as  are  capable  of  occupa- 
tion hy  a  p.rson  as  tenant.  This  becomes  even 
clearer  when  the  proviso  at  the  end  of  that  20th 
section  is  looked  at,  that  ^*  no  person,  being  only  a 
sub-lessee,  or  the  assignee  of  any  under-lensee,  shall 
have  a  right  to  vote  in  such  election  in  respect  of 
any  such  term  of  sixty  years  or  twenty  years  as 
aforesaid,  unless  he  shall  be  in  the  actual  occupa- 
tion of  the  premises.**  Nothing  can  be  clearer  than 
that  to  show  that  by  "lands  and  tenements'*  is 
meant  something  that  may  be  the  subject  of  tenure 
and  occupation ;  in  short,  premises  in  the  ordinary 
signification  of  the  word.  With  the  light  thrown 
on  this  5th  section  of  the  Act  of  1867  by  a  com- 
parison with  the  20th  section  of  the  Act  of  1832,  it 
is  clear  that  the  words  '*  lessee  or  assignee**  are  not 
applicable  to  a  chattel  rent-charge  like  this,  and  the 
practice  since  the  Reform  Act  of  1832,  which  has 
not  given  a  vote  to  the  owner  of  a  chattel  rent 
charge,  is  conclusive  to  show  that  the  words  **  lessee 
or  assignee  *'  in  the  5th  section  of  the  Act  of  1867 
are  not  a  mere  ignorant  attempt  to  place  a  chattel 
interest  of  particular  value  on  the  same  footing  in 
all  respects,  as  a  freehold  interest,  but  that  they  are 
words  of  limitation,  and  do  limit  the  persons  en- 
titled to  vote  to  persons  who,  in  ordinary  parlance, 
ate  lessees  or  assignees.  With  regard  to  the  diffi- 
culty I  threw  out  in  the  argument,  as  to  whether  a 
reut-chargre,  having  been  created  and  assigned,  the 
assignee  would  not  be  entitle<i  to  a  vote,  it  is,  \jer- 
haps,  plausible,  but  there  is  after  all  nothing  in  ;t. 
The  obvious  answer  is,  that  such  a  man  would  cer- 
tainly be  entitled  to  the  rent-charge  as  assignee,  but 
he  would  not  be  an  assignee  of  such  an  interest  as 
gave  a  vote  to  his  assignor,  and,  therefore,  would 
not  be  entitled  to  a  vote. 

Ebatino,  J. — I  am  of  the  same  opinion,  though  I 
have  arrived  at  it  with  considerable  reluctance.  1 
had  hoped  that  a  decision  in  favour  of  the  claim 
might  have  been  supported,  on  the  ground  tlua  the 
claimant,  being  clearly  entitled  to  a  tenement  of 
the  required  value,  though  only  a8  grantee, 
might  be  considered  an  assignee  within  the  mean- 
ing of  the  section.  But,  on  reflection,  I  am  8aiib- 
fi(Ki  that,  in  this  section  of  the  Act  of  1807,  it  was 
not  the  object  of  the  Legislature  to  alter  at  all  the 
nature  of  the  subject-matter  in  which  the  interest 
was  to  consist,  from  what  had  been  provided  by 
sect.  20  of  the  Act  of  1832.  The  words  of  the 
latter  section  and  of  the  5th  section  of  the  Act  of 
1807  are  identically  the  same,  and  the  only  con- 
struction of  which  the  former  section  is  capable, 
does  limit  the  words  "  lessee  or  assignee  **  there 
used  to  the  lessee  of  an  interest  in  a  corporeal  here- 
ditament and  the  assignee  of  such  a  lessee.  In 
other  words,  the  effect  of  sect.  5  of  thd  Act  of  1867 
seems  to  be  simply  to  reduce  the  value  of  the  quali- 
fication from  10/.  to  5/.,  but  no  intention  appears  to 
alter  the  nature  of  the  qualification.  I  therefore 
think,  under  the  circumstancos,  that  we  must  con- 
fine the  words  ^Uessee  or  assignee  **  to  that  to  which 
before  1867  they  were  confined,  viz.,  the  word 
"  lessee  **  to  a  lessee  of  something  capable  of  occu- 
pation, and  the  word  "  assignee  **  to  the  assignee  of 
Bttch  a  lessee. 

Brett,  J.— I  had  at  first  great  doubts  upon  this 
case,  and  must  confess  that  I  was  somewhat  startled 
at  hearing  it  contended  that,  though  the  lessee  of  an 
interest  so  like  the  present  one  in  nature  that  it  is 
almost  impossible  to  see  any  distinction  between 
them,  would  have  the  frHnchise,  the  grantee  has  not. 
I  thought  at  first  that,  though  the  section  says  **is 
entitled  either  as  lessee  ur  assignee,"  and  the  present 
claimant  is  neither,  it  might  be  possible  for  us  to 
decide  in  bis  favour  on  the  ground  that  he  holds  as 


if  he  were  lessee  or  assignee.  But  there  can  be  no 
doubt  that  sect.  5  of  the  Act  of  1867  carries  the 
matter  no  further  than  sect.  20  of  the  Act  of  1832. 
The  first  part  of  the  5th  section  corresponds  to 
sect.  19  of  the  Act  of  1832,  and  the  latter  part 
describes  the  same  interests  as  sect.  20  of  that  Act. 
It  omits  one  interest,  viz.,  the  50L  tenancy  in  coun- 
ties, but  in  other  respects  it  is  the  same.  There  can 
be  no  doubt  that  the  only  intention  of  the  section 
was  to  reduce  the  value  of  the  occupation  fran- 
chise, so  that  the  question  arises  whether  an  inte- 
rest like  the  present  was  comprised  in  the  language 
of  sect.  20  of  the  Act  of  1832.  Looking  at  that 
section  and  the  interests  there  described,  I  come  to 
the  conclusion  that  it  only  meant  to  comprise  the 
lessees  or  assignees  of  real  estate,  and  did  not  apply 
to  a  chattel  rentcharge  like  the  present.  I  come  to 
that  conclusion  for  the  reasons  stated  by  my  brother 
Willes.  I  cannot  think  that  this  is  an  interest  con- 
templated in  sect.  20  of  the  Act  of  1832,  and,  so  far 
as  my  experience  goes,  it  has  never  been  contended 
that  it  is. 

Judgment  for  appellant. 

Attorney  for  appellant,  Home  and  Hunter. 


Nov.  17  and  21,  1870. 

Edgar   and   others  (apps.)  v.  Special   Commis- 
sioners FOR  English  Fisheries  (resps.). 

Evidence  of  a  several  fishery  in  a  public  naviqable  river 
— Non-mention  of  the  right  in  a  probably  true  inven- 
tory of  the  possessions  of  the  manor  "Evidence  of  user 
in  common  with  other  persons. 

The  appedants  claimed  to  use  a  certain  raise  net  on  a 
marshy  which  in  the  reign  of  Elizabeth  formed  part  of 
the  manor  of  Leonard  Jbacre,  who  was  attainted. 
The  inqftisition  and  survey  then  made  purported  to 
give  an  inventory  of  his  possessions,  aad  mentioned  a 
raise  net  set  up  in  another  part  of  the  manor  from  that 
in  which  the  appellants  used  theirs,  but  nuide  no  spf-cific 
mention  of  any  other  raise  net.  Subsequently  part  of 
the  manor  was  granted  to  a  predecessor  of  the  appeJ- 
lantSy  and  was  enfranchised.  Proof  of  user  since  1 797 
was  given,  but  the  right  had  been  contest&l  by  people 
in  the  neighbourhood.  In  1812  a  deed  of  compromise, 
was  entered  into  in  which  the  owner  of  the  part  of  the 
manor  not  granted  aivay  was  teciteato  be  lord  of  the 
manor,  and  entitled  to  the  soil  of  the  marsh,  and  the 
predecessors  of  the  appellants  were  recited  to  be 
entitled  to  the  sole  herbage  and  pasturage,  and  to  a 
concurrent  right  of  lake  fi<hery  thereon.  There  wds 
also  evidence  of  submquent  user,  and  proof  that  this 
raise  net  had  been  used  by  the  appellants  in  1857; 

Held,  that  although  long  exclusive  enjoyment  of  a  right  to 
a  several  fishery  in  a  public  navigable  river  is  suffi 
cient  primd  facie  evidence  upon  which  to  presume 
that  the  Crown  had  granted  a  separate  right  before 
Magna  Charta,  yet  the  omission  of  all  mention  of  the 
right  in  any  proftably  true  inventory,  taken  since  that 
period,  of  all  the  possessions  of  the  then  alleged  owner 
of  that  right,  or  any  reasonable  ground  for  considering 
that  the  user  had  not  been  exclusive,  but  in  common 
with  other  persons,  may  be  sufficient  to  negative  such 
presumption. 

That  this  claim,  being  made  in  respect  of  what  was  then 
a  customary  tenement  of  the  manor,  a  prescriptive 
right  to  a  fialiery  of  so  peculiar  a  kind  as  to  be 
accompanied  by  the  right  of  using  a  fixed  engine 
would  have  been  presented  by  the  tenant  in  the  name 
of  the  lord,  and  would  in  consequence  probably  have 
appeared  in  the  inquisition  ;  and  therefore  this 
omission  was  proof  that  the  right  was  not  in  ejeist' 
ence  at  that  time. 

That,  even  if  a  fishery  may  pass  as  appurtenant  to 
land,  a  several  fishery  cannot  be  appurtenant  iv  a 
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several  pasture;  and  there/ore  whatever  claim  the 
appeUanl  might  have  to  this  fishery^  it  could  onhf  be  as 
appurtenant  to  demesne  Uuids,  which  w<t8  here  nega-- 
tived  by  the  omission  in  the  inquisition* 

Q/uasre^  whether  there  could  be  such  unlimited  fishery  as 
that  here  claimed  appurtenant  to  demesne  lands  at  alL 

This  was  a  case  stated  for  the  opinion  of  the 
Court  of  Common  Pleas  by  the  Special  Commis- 
sioners for  English  Fisheries,  pursuant  to  the  Salmon 
Fishery  Amendment  Act  1865  (28  &  29  Vict. 
c.  121),  which  incorporates  the  statute  20&  21  Vict, 
c.  43. 

At  a  court  held  by  the  said  Special  Commissioners 
at  Carlisle,  in  the  county  of  Cumberland,  on  the 
16th  and  subsequent  days  of  April  1867,  for  the 
purpose  of  inquiring  into  the  legality  of  the  fixed 
engines  for  catching  salmon,  situated  in  the  Solway 
Firth,  and  estuaries  of  the  rivers  Esk  and  Eden,  in 
the  county  of  Cumberland,  William  Edgar  and 
others,  the  proprietors  of  Bocliffe  Marsh,  hereinafter 
called  the  appellants,  having  been  duly  summoned 
to  appear  before  the  said  commissioners,  in  order 
that  there  might  be  then  and  there  an  inquiry  by 
them  touching  the  legality  of  a  certain  raise  net,  of 
which  they  were  the  owners,  made  a  claim  to  use 
such  raise  net  on  Rocliffe- cross  Marsh,  and  the 
sands  thereof,  adjoining  the  said  rivers  Eden  and 
E^k,  and  applied  for  a  certificate  that  such  net  was 
a  privileged  engine  within  the  mean  in  <;  of  the 
Salmon  Fishery  Acts  ;  and  the  said  commisfiioners, 
having  heard  what  was  alleged  and  proved  for  and 
against  the  said  fixed  engine,  gave  their  decision,  on 
the  25th  May  1867.  that  the  said  fixed  engine  was 
illegal,  and  must  be  abated  and  removed.  And  the 
appellants,  being  dissatisfied  with  the  decision  of 
the  said  commissioners,  and  having  given  notice  of 
appeal  to  this  court,  and  having  required  the  com- 
missioners to  state  a  special  case  for  the  opinion  of 
this  court  accordingly,  and  having  also  entered  into 
recognizances  as  required  by  the  statute,  the  com- 
missioners stated  and  signed  a  case,  the  material 
parts  of  which  were  as  follows : 

By  the  Salmon  Fishery  Act  1861  (24  &  25  Vict, 
c.  109),  s.  1 1,  it  is  enacted  that  no  fixed  engine  of 
any  description  should  be  placed  or  used  for  catch- 
ing salmon  in  any  inland  or  tidal  water ;  and  there 
is  added  the  following  proviso,  "  but  this  sect  ion 
shall  not  affect  any  ancient  right  or  mode  of  fishing 
as  lawfully  exercised  at  the  time  of  the  passing  of 
this  Act  by  any  person,  by  virtue  of  any  grant  or 
charter  or  immemorial  usage.**  The  fixed  engines 
thus  saved  from  the  operation  of  the  11th  section 
were  declared  by  the  subsequent  statute  28  &  29 
Vict.  c.  121,  s.  89,  to  be  privileged  fixed  engines. 

By  the  Salmon  Fisht;ry  Amendment  Act  1865 
(26  &  29  Vict.  c.  121),  s.  40,  the  Special  Commissioners 
for  English  Fisheries  were  authorised  to  inquire  into 
the  legality  of  all  fixed  engines  erected  or  used  for 
catching  salmon  within  the  limits  of  the  Salmon 
Fishery  Acts  1861  and  1865,  and  to  abate  and 
n:uiove  all  such  as  were  not  proved  to  their 
satisfaction  to  be  privileged.  By  sect.  44, 
on  the  appearance  of  the  owner  or  other 
person  for  or  against  any  fixed  engines,  and  after 
hearing  what  was  alleged  by  him  or  them  or  on  his 
or  their  behalf,  the  commissioners  were  authorised 
to  decide  as  to  the  legality  or  illegality  of  the  said 
fixed  engines,  and  in  the  event  of  their  decision 
being  in  favour  of  the  illegality  of  any  engine,  they 
were  authorised  by  warrant  under  their  hands  to 
order  the  owner  to  abate  and  remove  the  same ;  and 
by  sect.  41  of  the  said  Act  the  commissioners  should, 
on  proof  that  such  engine  is  privileged,  certify  to  that 
effect,  stating  in  the  certificate  the  situation,  size, 
and  description  of  the  engine. 

By  sect.  39  of  the  28  &  29  Vict.  c.  121,  it  was 
provided    thul    ilie   24  &  25  Vict.  c.  109,  8.  11, 


exempted  only  such  fixed  engines  as  were  in  ase  for 
catching  salmon  during  the  open  season  of  one  of 
the  years  1857,  1858,  1859,  I860,  or  1861. 

The  Salmon  Fishery  Act  1865  (28  &  29  Vict, 
c.  121),  s.  2,  is  to  be  read  as  one  with  the  Salmon 
Fishery  Act  1861,  and  by  the  4th  section  of  24&  25 
Vict.  c.  109,  fixed  engines  shall  include  ''stake  nets, 
bag  nets,  putts,  putchers,  and  all  fixed  implements 
or  engines  for  catching  or  for  facilitating  the  catch- 
ing of  fish." 

At  the  hearing  of  the  said  claim  before  the  said 
commissioners  at  Carlisle  aforesaid,  it  was  proved 
that  the  Earl  of  Lonsdale  was  the  lord  of  certain 
manors  of  Bowness  and  Burgh,  within  and  parcel 
of  the  barony  of  Burgli,  on  the  south  side  of  the 
river  Eden;  the  river  Eden  being  there  the  ancient 
boundary  between  tkie  said  barony  and  the  manor 
of  Bocliffe  and  others,  on  the  north  side  of  the  said 
river  in  the  county  of  Cumberland,  as  described  io 
the  survey  of  Elizabeth  referred  to  hereafter.  That 
the  appellants  wero  seised  in  fee  of  the  demesne 
and  other  ancient  and  inclosed  lands  of  the^  nianur 
of  Rocliffe,  Lord  Lonsdale  having  now  the  seigniory 
of  such  only  as  were  commons  or  waste,  and  of  the 
marsh  lands.  At  all  the  places  in  question  in  this 
case,  the  river  Eden  on  the  soutli  side  of  Bocliffe 
Marsh,  and  the  river  Esk  on  the  north  side  of  the 
same  are  tidal  navigable  rivers ;  the  medium  neap 
and  spring  tides  of  the  Solway  flowing  up  both 
rivers,  and  covering  the  expanse  of  sand  and  marsh 
lauds  lying  between  the  two  rivers.  The  width  of 
such  expanse  of  sand  and  marsh  land  between  the 
bed  of  the  river  Eden  and  the  bed  of  the  river  Esk 
is  in  some  parts  several  miles. 

The  rivers  Eden  and  Esk  both  flow  in  a  westerlj 
direction,  the  Eden  being  to  the  south  of  the  £«k 
Bi4ow  their  junction  at  the  extremity  of  B»cliffe 
Maish  lands  is  the  joint  estuary  of  the  sevei&l 
rivers  before  mentioned,  and  below  that  is  the 
Solway  Firth.  The  manor  and  parish  of  Bx;liff.* 
consists  of  the  land  lying  between  the  two  rivers, 
that  part  of  which  at  th^ir  junction,  and  i*inoe 
extending  upwards,  is  called  Bocliffe  Marsh  aod 
Bocliffe  sands ;  and  on  which  is  the  site  of  the  raise 
nei  claimed  as  above-stated. 

The  appellants  gave  in  evidence  a  certified  cupv 
of  inquisition   and   survey   of    the  possessions  of 
Leonard   Dacre,    attainted,    consisting   of   certain 
manors,   and    of   the   barony   of  Burgh,   the  said 
Leonard  Dacre  being  the  then  lord  of  the  barony 
and  manors  in  question,  including  the   manor  of 
Bocliffe,  dated    31    Eliz.    1589.    This  inquisitioo 
purported  to  be  made  by  commissioners  appointed 
by  the  Crown  to  inquire  of  what  the  said  Leonard 
Dacre  was  possessed.    And  the  verdict  and  present- 
ment give  in  detail  an  inventory  of  the  state  of  the 
property,  including  boundaries  of  the    barony  of 
Burgh,  the  manors  of  Burgh,  Bocliffe,  and  others, 
he  names  of  tenants  and  their  holdings,  &c.,  each 
tubject    under    separate    headings.     There   is  a 
description  of  fish  rents  in  the  manor  of  Bocliffe 
and  others,  and  by  whom  such  rents  were  paid.  No 
mention  is  made  of  any  raise  nets  in  Bocliffe,  but 
the  verdict  refers  to  a  grant  by  the  Earl  of  Aruodel, 
as  lord  of  the  manor  and  barony,  to  Bichard  Tolson 
of  "all  the  fishings,  and  profits  of  fishings  and  ap- 
purtenances in  the  rivers  and  waters  of  Eden  and 
Esk,  in  the  county  of  CumberUnd,  late  in  the  occa- 
pation  of  inhabitants  in  the  towns  of  Bocliffe  and 
others,  within  the  barony  of  Burgh.**    Certain  pre- 
sentments are  given  as   to  tenements  under  the 
heading  "  Baronia  de    Burgh,*'  and  then  follows 
under  the  heading  **  Burgh**  the  following  present- 
ment: ^'Also    we    present  thi&t  there  hath  been 
accustomed  and  used  a  fishing  in  the  said  water  of 
Eden,  called  a  raise  net,  the  which  hath  not  of 
divers  years  been  used  or  occupied  to  our  koov- 
Icdge.   But  whea  it  haih  been  used  or  thall  be  used, 
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the  yearly  rent  accustomed  to  be  paid  for  the  same 
hath  been  and  so  ought  to  be  when  it  shall  be  used, 
26s.  ScL,  as  in  the  end.  This  is  presentable  at  the 
court  yearly,  whether  the  same  is  used  or  cannot 
be  used." 

The  appellant  also  proved  that  in  1683  the  then 
lord  of  the  manor  of  Rocliffe  granted  to  George 
Usher  demesne  lan(}s  of  the  manor,  together  with  the 
ancient  customary  or  tenant  right,  lands  held  of  the 
said  manor.  And  the  said  Usher  subdequeutly  en- 
franchised the  said  customary  or  tenant  right 
estates.  And  the  present  proprietors  of  the  demesne 
and  enfranchised  lauds,  who  are  seven  in  number, 
now  hold  the  same  and  the  marsh  as  appurtenant 
discharged  of  all  customary  rent  or  service.  The 
manor,  as  well  as  the  barony  of  Burgh,  was  after- 
wards, in  the  year  1686,  conveyed  to  Lord  Lowther, 
the  ancestor  of  the  present  lord  of  these  manors. 

In  the  survey  of  Elizabeth  referred  to  there  was 
no  specific  mention  of  any  raise  net  being  then  used 
vithiii  the  manor  of  Rocliffe.  Nor  is  there  any 
mention  of  a  raise  net  in  any  part  of  the  said  barony 
of  Burgh,  except  one  raise  net  which  is  said  to  be 
used  within  the  manor  of  Burgh  on  the  south  side 
o    the  Eden. 

It  was  proved  that  the  mode  of  using  the  raise 
net  is  as  follows :  Upon  the  sands  between  high  and 
low  water-mark  are  certain  hollow  or  low  lying 
ranges  from  time  to  time  formed  in  the  lands,  which 
are  termed  lakes,  and  which  occasionally  vary  in 
situation  and  size,  and  are  all  dry  at  low  water. 
When  the  tide  flows  it  naturally  first  takes  its 
course  up  these  hollows  or  lakes ;  and  when  the 
tide  ebbs,  the  high  sand  on  each  side  being  first 
dry,  there  is  still  water  left  in  the  hollows  or 
lakes,  and  those  fish  which  happen  to  be  in  that 
water  are  so  far  left  impounded  by  the  surrounding 
sands  being  of  higher  level,  that  they  can  only 
escape  by  goin^  down  the  lake  and  out  at  its  mouth. 
The  raise  net  therefore  is  placed  in  the  lower  part 
of  one  of  these  hollows  or  lakes.  A  series  of  stakes 
of  about  6  feet  apart  are  driven  into  the  sand  in  a 
crescent  form,  and  between  and  on  the  upper  side  of 
these  stakes  nets  are  hung,  so  that  when  the  tide 
flows  up  they  rise  and  float  on  its  surface  and  lie 
horizontally,  allowing  the  fish  to  pass  freely  under 
them.  But  when  the  tide  returns  and  is  ebbing, 
the  uets  fall  with  it  against  the  stakes,  and  are  so 
contrived  as  to  be  fixed  perpendicularly,  so  that  the 
fish  going  down  the  lake  with  the  ebb  tide  are 
stopped  by  these  perpendicularly  standing  nets,  until 
the  water  ebbs  entirely  away,  and  leaves  the  fish 
dry.  By  these  means  the  fisherman  takes  all  the 
fish  out  of  the  hollow.  When  each  successive  tide 
covers  the  shore  and  again  retreats,  the  same  pro- 
cess is  repeated. 

It  was  proved  by  a  witness  that  he  recollected  the 
raise  nets  being  set  and  used  on  Rocliffe  Marsh 
sands  in  1797  by  people  who  lived  in  Rocliffe,  and 
that  the  Carlisle  people  went  down  to  cut  up  the 
net.  That  the  net  was  put  in  about  that  time  each 
year  while  there  was  a  lake  adapted  for  it.  The 
appellant  produced  a  record  of  an  indictment  found 
in  1800  at  the  Michaelmas  Sessions  at  Carlisle 
against  Wm.  Edgar  and  others  for  using  raise  nets 
in  the  parish  of  Rocliffe  in  close  time,  and  it  appears 
that  the  defendants  were  acquitted  there.  An 
agreement  was  also  produced,  dated  5th  Feb.  1807, 
whereby  the  then  proprietors  of  the  Rocliffe  Marsh 
let  their  lake  fishery  to  John  Wright  at  a  rent  of 
30^  a  year.  It  was  proved  that  disputes  then  arose 
between  Lord  Lonsdale  and  the  marsh  proprietors 
as  to  the  right  of  soil  and  fishery  there,  and  after 
actions  and  litigation  a  compromise  was  effected  m 
1812  as  after  mentioned. 

It  was  proved  by  an  old  witness  named  Topping, 
aged  80,  who  had  lived  near  the  spot  all  his  life,  that 
he  and  his  father  had  fished  the  raise  net  on  Burgh 


Sands,  paying  a  small  rent  to  Lord  Lonsdale  for  its 
use ;  and  that  one  Walter  Scott  had  the  raise  net 
in  the  same  place  before  his  father's  time,  but  that 
it  had  not  been  set  up  on  the  beach  south  side  of 
the  river  Eden,  that  is  to  say  on  Burgh  Sands,  since 
1802  ;  and  the  sands  had  not  been  since  1802  so  well 
suited  t^  such  a  net,  as  the  river  had  come  more  to 
the  Burgh  side.  That  a  raise  net  was  then  set  up 
about  1802  by  Lord  Lonsdale^s  tenant,  Walter  Scott, 
on  the  Rocliffe  Marsh  Sand,  that  is  to  say,  on  the 
Eden  side  of  the  tongue  of  land  between  the  Esk 
and  Eden.  But  more  than  two  such  raise  nets, 
namely,  the  Rocliffe  Marsh  proprietors'  nets  and  the 
net  so  set  up  by  Lord  Lonsdale's  tenant,  had  never 
been  set  up  at  one  time  on  Rocliffe  Marsh  during 
living  memory.  That  the  Rocliffe  people  came  and 
cut  down  the  raise  net  set  up  by  Lord  Lonsdale's 
tenant  on  Rocliffe  Marsh,  and  litigation  ensued  and 
continued  between  Lord  Lonsdale  and  the  Rocliffe 
people  for  several  years  on  that  account. 

In  1812  a  compromise  was  effected  between  Lord 
Lonsdale  and  the  appellants,  and  a  deed  of  covenant 
was  put  in  evidence,  dated  30th  Sept.  1812,  between 
Lord  Lonsdale  on  the  one  part  and  Sir  James 
Graham  and  others  on  the  other  part.  Reciting 
that  Lord  Lonsdale  was  lord  of  the  manor,  and 
t;n titled  to  the  soil  of  the  whole  of  Rocliffe  Marsh, 
and  Sir  James  Graham  and  others  were  entitled  to 
the  sole  herbage  and  pasturage  thereof,  and  to  a 
concurrent  right  of  lake  fishery  thereon,  except 
within  the  distance  of  200  yards  from  the  low  water 
bed  of  either  of  the  rivers  Eden  and  Esk,  and  that 
Lord  Lonsdale's  tenant,  Walter  Scott,  had  been  dis- 
turbed in  his  fishery  by  the  raise  net  of  the  other 
parties.  Then  it  was  witnessed  that  they  mutually 
covenanted  to  allow  each  other  to  fish  within  those 
respective  distances,  that  is  to  say,  the  Rocliffe 
Marsh  people  agreed  not  to  go  with  their  raise  nets 
nearer  to  the  low  water  channel  of  the  respective 
beds  of  the  said  rivers  Eden  and  Esk  than  200  yards, 
but  that  Lord  Lonsdale  and  his  heirs  should  have 
the  sole  exclusive  right  of  fishery  within  that  space 
and  in  the  rivers. 

Certain  leases  were  given  in  evidence,  dated  sub- 
sequent to  the  year  1846,  whereby  Lord  Lonsdale 
had  let  to  tenants  all  his  fisheries  in  that  part  of  the 
river  including  the  locality  of  the  Esk  and  Eden, 
near  Rocliffe  Marsh  It  was  proved  also  that  Lord 
Lonsdale's  tenant  as  well  as  the  appellants'  tenants 
since  1812,  had  occasionally,  though  not  continu- 
ously, that  is  to  say,  as  the  alteration  of  the  sands 
and  lakes  from  time  to  time  so  permitted,  set  up  a 
raise  net  on  the  Rocliffe  Sands,  that  more  than 
two  raise  nets  had  not  been  seen  at  one  time  near 
Rocliffe  during  living  memory.  And  the  first  which 
the  oldest  witnesses  recollected  was  a  raise  net  set 
up  by  the  appellants,  the  Rocliffe  Marsh  proprietors, 
seventy  years  ago,  and  that  was  before  Lord  Lons- 
dale's tenant  ever  put  up  any  raise  net  there.  The 
fisheries  of  Lord  Lonsdale  and  of  the  appellants, 
the  Rocliffe  Marsh  proprietors,  had  occasionally 
been  let  to  the  same  tenant,  and  sometimes  the 
tenants  of  both  had  joined  in  one  raise  net ;  but  it 
had  been  unprofiuble,  and  of  late  years  the  lakes 
formed  in  the  sands  had  not  been  very  suitable  for 
tite  raise  net ;  the  raise  net  had  been  put  up  in  the 
year  1857  by  the  tenant  who  held  both  Lord  Lons- 
dale's and  the  appellants'  fishery.  The  claim  of 
Lord  Lonsdale  to  use  a  raise  net  on  Rocliffe  Marsh 
was  heard  by  us  at  the  same  time,  and  as  the  two 
Ciises  related  to  the  same  locus  in  quo,  and  both  the 
manors  of  Rocliffe  and  Burgh  in  the  time  of  Eliza- 
beth belonged  to  the  same  lord,  namely,  the  said 
Leonard  Dacre,  they  were  taken  together' and  heard 
as  one  case ;  and  the  commissioners  held  that  the 
legality  of  the  said  Lord  Lonsdale's  net  on  liocliffe 
Marsh  was  not  proved  to  our  satisfaction,  though 
we  held  on  the  other  evidence  that  a  right  for  Lord 
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Lonsdale  to  use  a  similar  net  on  the  Burgh  side,  cr 
south  of  the  Eden,  was  legal  previous  to  the  Salmon 
Fishery  Act  1861. 

On  the  part  of  the  appellants  it  was  contended 
that  '*  the  raise  net  in  Burgh/'  mentioned  in  the 
survey  of  31  Eliz.,  was  clearly  a  distinct  and  sepa- 
rate property  of  the  lord  of  that  barony  and  manor, 
the  survey  being  specially  a  survey  of  the  posses- 
sions of  the  lord,  and  that  the  non-mention  of  the 
raise  net  in  Rocliffe  merely  shows  that  it  was  not  at 
that  time  in  the  possession  of  the  lord,  nor  was  any- 
thing payable  to  him  for  or  in  respect  of  it ;  and 
that  the  user  during  living  memory  proved  that  the 
appellants  had  a  right  to  erect  a  raise  net  on  Boclifife 
•Marsh  ab  a  distance  of  200  yards  from  low  water,  or 
any  part  of  such  marsh  lands,  and  that  as  it  was 
proved  to  have  been  used  in  1857  it  ought  tu  be  pre- 
sumed that  it  was  a  privileged  fixed  engine  within 
the  meaning  of  the  Salmon  Fishery  Act  1865. 

On  the  part  of  the  opponents  of  the  claim,  it  was 
contended  that  the  right  to  use  raise  and  stake 
nets  in  a  tidal  navigable  river  could  only  he  legal 
on  the  assumption  that  a  several  fishery  at  the 
place  in  question  had  been  granted  by  the  Crown, 
and  the  right  to  use  kiddles  therein  had  also  been 
granted  by  the  Crown  before  Magna  Charta,  which 
with  subsequent  statutes  restrained  the  Crown  as 
well  as  individuals  thenceforth  from  exercising  and 
enjoying  such  modes  of  fishing;  that  the  ancient 
documents,  especially  the  Survey  of  Elizabeth, 
which  was  an  inventory  of  the  state  of  the  property 
at  that  time,  showed  that  there  was  only  one  fixed 
net  called  a  raise  net,  and  that  one  in  the  manor  of 
Burgh,  and  mentions  none  such  in  the  manor  of 
Rocliffe ;  and  it  would  be  unreasonable  to  presume 
against  the  public  a  grant  of  more  than  a  right  to 
use  one  net,  and  that  the  locality  to  which  the  grant 
applied  was  shown  by  the  evidence  of  at  least  two 
centuries  to  be  restricted  to  burgh  lands  ;  that  the 
alteration  of  the  site  of  such  net  to  the  opi>o8ite  side 
was  unauthorised  by  any  such  grant  and  was  illegal ; 
that  the  raise  net  in  Kocliffe  wa:)  neither  legal  us  a 
continuation  of  the  Burgh  Marsh  net  nor  as  an  in- 
dependent right  ;  the  existence  of  which  indepen- 
dent right  was  negatived  by  the  ancient  documents, 
and  the  origin  of  which  at  Rocliffe  was  solely  attri- 
butable to  the  compromise  or  deed  of  mutual  cove- 
nant in  1812,  which  h.id  no  validity  against  the 
public,  and  was  void  as  being  a  new  creation  of 
what  at  that  time  could  not  be  legally  created. 

The  commissioners  found  as  facts  that  the  appel- 
lants had  used  a  raise  net  on  Kocliffe  marsh  lands 
from  the  year  1800  from  time  to  time,  and  also  used 
it  in  one  of  the  years  between  1857  and  1861.  And 
ttiey  held  that  the  manor  of  Rocliffe  was  part  of  the 
possessions  belonging  to  the  said  Leonard  Dacre, 
described  and  included  in  the  survey  of  Elizabeth 
before  mentioned. 

They  further  held,  on  the  whole  evidence,  docu- 
mentary and  oral,  that  they  might  reasonably  pre- 
sume, and  they  did  presume,  that  the  Earl  of  Lons- 
dale and  his  predecessors  had  obtained  a  valid  grant 
of  the  Crown  prior  to  Magna  Charter  or  otherwise, 
to  use  a  raii^e  net  on  Burgh  Marsh  in  the  other  part 
of  the  barony  of  Burgh;  and  that  it  had  been 
continuously  used  there  till  1802.  That  such  grant 
did  not  impliedly  authorise  the  grantee  or  any  other 
person  to  use  a  raise  net  on  the  opposite  side  of  the 
Eden  or  in  the  Esk,  namely,  on  Rocliffe  Marsh, 
and  that  the  appellants'  predecessors  had  no  inde- 
pendent valid  grant  of  the  Crown  to  set  up  a  raise 
net  on  Rocliffe ;  and  they  made  their  order  that 
the  raise  net  on  Rocliffe  Marsh  claimed  by  the 
appellants  was  illegal,  and  should  be  abated  and 
removed. 

The  questions  for  the  court  were,  first,  whether 
on  the  evidence  the  commissioners  ought  to  have 
led  that  the  raised  net  on  Bodiffe  Marsh 


claimed  by  the  appellants  was  a  privileged  fixed 
engine  within  the  meaning  of  the  Salmon  Fishery 
Act  (24  &  25  Vict.  c.  109),  s.  1 1  ?  secondly,  if  the 
court  should  be  of  opinion  in  the  affirmative, 
whether  the  commissioners'  certificate  should  de- 
scribe the  situation  of  the  raise  net  as  situated  hi 
any  part  of  the  Rocliffe  Marsh  lands  withoat 
defining  its  exact  locality. 

If  the  opinion  of  the  court  should  be  in  the 
affirmative  on  either  of  these  questions,  the  c  se  to 
be  remitted  that  the  commissioners  might  make 
their  order  accordingly. 

Manisty^  Q.  C.  (with  him  Kemplay)  argued  for  the 
appellants. 

The  Soiicitor- General,  Sir  J.  D.  Coleridge,  Q.  C, 
(with  him  Archibald)  for  the  respondents. 

The  arguments  are  sufficiently  alluded  to  in  the 
judgments  of  the  court. 

BoTiLL,  C.  J.  —  It  seems  to  me  the  Fishery 
Commissioners  were  perfectly  right  in  this  case  in 
coming  to  the  conclusion  at  which  they  arrived, 
and  this  appeal,  therefore,  ought  to  be  dismissed. 
Mr.  Manisty  has  argued  that  the  commissioners 
gave  great  weight  to  the  inquisition  upon  the 
attainder  of  Leonard  Dacre,  in  the  year  1589. 
When  the  case  comes  to  be  carefully  considered, 
whatever  weight  they  have  given  to  it,  it  seems 
to  me  they  have  rightly  given  to  it.  It  is  not  so 
much  what  the  inquisition  states  as  the  entire 
absence  of  the  mention  of  any  such  right  as  the 
present  fishery,  whereas  mention  is  made  of  the  net 
in  Burgh.  It  appears  that  the  manor  of  Rocliffe, 
as  well  as  the  manor  of  Burgh  (in  which  a  fishery 
did  exist),  both  originally  belonged  to  Leonard 
Dacre  in  the  time  of  Queen  Elizabeth.  The  manor 
of  Rocliffe  afterwards  became  vested  in  1685  in  the 
then  Lord  Lonsdale,  and  has  continued  in  the  Lons- 
dale family  from  that  Lord  Lonsdale  down  to  the 
present  period,  the  present  Lord  being  still  the  lord 
of  the  manor  of  Rocliffe.  Several  of  the  statements 
in  the  case  leave  us  in  some  uncertainty  by  the 
using  of  the  term  seigniory,  and  other  expressions 
of  the  kind,  as  to  what  where  the  interests  of  the 
lord  of  the  manor  and  of  the  appellants  and  persunst 
on  the  waste  lands.  But  in  the  agreement  of  1813 
there  is  a  very  clear  recital  which  seems  to  remove 
any  doubt  as  to  what  was  the  interest  of  the  lord 
and  the  interest  of  persons  on  the  marsh  lands. 
Because  the  agreement  distinctly  recites  that  Lord 
Lonsdale  was  the  lord  of  the  manor  and  entitled  to 
the  soil  of  the  whole  of  Rocliffe  Marsh,  and  Sir 
John  Graham  and  others,  being  the  predecessors  in 
title  of  the  present  claimants,  were  entitled  to  the 
solo  herbage  and  pasturage  thereof,  and  then  the 
recital  goes  on  to  say,  "  and  to  a  concurrent  right 
of  fishery  therein**'  I  cite  that  part  of  the  recital 
for  the  purpose  of  explaining  any  ambiguity  in  the 
other  language  of  the  case  as  to  what  were  the 
rights  of  the  lord  of  the  manor  on  the  one  hand, 
and  of  the  marsh  proprietors  on  the  other.  And 
further,  in  this  case  I  do  not  find  any  statement 
whatever  that  the  appellants  were  seised  in  fee  of 
the  marsh.  The  only  statement  is,  that  they  were 
seised  of  the  demesne  and  other  ancient  and  inclosed 
lands  of  the  manor  of  Rocliffe.  So  that  from  these 
statements  it  would  appear  clear  that  the  lords  of 
the  manor  of  Rocliffe  retained  the  soU  of  the  marsh 
subject  to  rights  of  pasturage  in  persons  who  in  this 
case  were  marsh  proprietors.  If  that  is  so,  it  seems 
to  me  to  be  clear  that  the  marsh  in  question,  where 
the  right  to  have  the  net  is  claimed,  was  part  of 
the  manor  of  Rocliffe,  formerly  the  property  of 
Leonard  Dacre,  and  if  so,  then  the  inquisition 
on  the  attainder  of  Leonard  Dacre  in  the  year 
1589  becomes  important.    In  that  inquisition,  as  I 
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bave  said,  whilst  there  is  a  reference  to  a  fishery 
belonging  to  the  manor  and  to  Leonard  Dacre  as 
lord  of  the  manor  of  Burgh,  there  is  no  mention 
whatever  of  any  fishery  belonging  to  the  manor  of 
Bodiffe  or  Rocliffe  Marsh.  That  seems  to  me  to 
be  Tery  strong  evidence,  indeed  aimost  conclusive, 
as  matter  of  fact,  against  the  existence  of  any 
right  of  fishery  at  that  time  within  the  manor  of 
Aocliffe  as  belonging  to  the  lord  who  had  the 
ownership  of  the  marsh  lands  of  the  manor.  There 
is  a  further  difficulty  in  this  case,  which  was  men- 
tioned by  my  brother  Willes  this  morning,  with 
regard  to  the  point  of  whether  there  could  be  such  un- 
limited flsheiy  as  appurtenant  to  demesne  lands  at  all, 
especially  it  being  merely  a  sole  right  of  pasturage 
upon  the  marsh  lands.  Even  if  such  a  right  coiUd 
be  claimed  in  respect  of  customary  tenants  of  a 
manor,  the  claim  would  have  to  be  made  in  the  right 
of  the  lord,  and  by  setting  up  the  right  of  the  lord  ; 
and  again,  the  inquisition  of  1589  would  be  very 
strong  evidence  against  the  exercise  of  any  such 
right  at  that  time.  Independently  of  those  points, 
the  other  evidence  in  the  case  of  user  seems  to  me 
to  be  of  an  extremely  doubtful  character.  Prior  to 
1812  the  user  seems  to  have  been  disputed ;  the 
net  was  erected  and  immediately  cut  down  by  the 
people  of  Carlisle ;  and  there  is  no  evidence  of  any 
acts  of  user  prior  to  the  year  1797,  either  by  the 
evidence  of  living  witnesses,  or  by  the  customary 
proof  of  them.  From  1812  the  enjoyment  would 
clearly  seem  to  have  been  under  an  agreement 
been  the  lord  of  the  manor,  who  was  the  owner  of 
the  soil  of  the  marsh,  and  the  persons  who  were 
called  marsh  proprietors ;  and  such  an  enjoyment 
under  that  agreement  might  or  might  not  be 
strong  evidence  or  weak  evidence  of  the  existence 
of  Che  right.  If  the  right  was  created  by  that 
agreement,  of  course  that  would  not  support  a 
claim  of  immemorial  usage.  It  would  be  for  the 
Cimmissiouers  to  judge  of  the  efifect  of  the  evi- 
dence, looking  to  ail  the  circumstances  proved 
before  them.  Again,  even  the  user  which  is  proved, 
such  as  it  was,  seems  to  have  been  purely  by  per- 
sons who  upon  the  statements  of  the  case  had  only 
a  right  of  pasturage.  These  persons  are  called  in 
part  of  the  case  proprietors  of  Rocliffe  Marsh  or 
marsh  proprietors.  In  another  part  of  the  case,  as 
to  the  evidence  of  user,  the  first  instance  seems  to 
have  been  in  1797;  it  is  stated  to  have  been  by 
people  who  lived  in  Rocliffe  Marsh.  These  state- 
ments are  extremely  loose  and  unsatisfactory. 
There  seems  to  have  been  no  definite  user  made  for 
any  considerable  time  which  would  be  satisfactory 
to  my  mind  upon  such  a  question  as  this.  It  seems 
to  me  on  the  whole  of  this  case,  there  was  very 
slight  evidence  indeed  to  support  a  claim  of  this 
nature,  even  if  it  could  exist  in  point  of  law.  I  do 
not  say  the  commissioners  were  not  at  liberty  to 
find  the  existence  of  such  a  right  if  they  thought 
fit,  but  I  am  clearly  of  opinion  they  were  not  bound 
to  find  the  right  as  matter  of  law  upon  such  evi- 
dence.  The  question  submitted  to  us  is,  whether 
Uiey  were  bound  so  to  presume;  that  is  the  ques- 
tion properly  submitted  to  us.  I  think  it  must  be 
answered  in  the  negative  that  they  were  not  bound 
to  presume;  and  that  therefore  their  decision  is 
right.  The  point  whether  they  were  right  in  the 
decision  they  came  to  is  not  submitted  to  us,  but  as 
the  matter  has  been  commented  on  I  think  it  right 
to  say  that  in  my  judgment  the  commissioners 
were  quite  right  in  arriving  at  the  conclusion  at 
which  they  did  arrive  on  the  evidence  proved  before 
them. 

Willes,  J. — I  am  of  the  same  opinion.  I  entirely 
adhere  to  what  was  said  by  the  judges  in  the  case 
of  the  Shannon  Fishery  case  (^MakoUnson  v.  O'Dea, 
10  H.  L,  593),  that  long  exclusive  enjoyment  of  a 


right  to  a  fishery  in  a  public  navigable  river  is  suf- 
ficient evidence,  and  evidence  upon  which,  in  the 
absence  of  any  evidence  to  the  contrary,  it  would 
be  right  to  arrive  at  the  conclusion  that  the  Crown 
had  granted  a  separate  and  exclusive  right  to  the 
person  under  whom  the  claim  is  made,  as  early  as 
the  reign  of  Henry  II.,  which  is  the  latest  reign  in 
which  any  such  grant  could  be  effected.  You  refer 
that  long  and  peaceable  enjoyment  to  a  legal  origin, 
assuming  that  there  was  a  continuance  of  such 
enjoyment  from  the  time  when  such  legal  origin 
could  have  existed,  or  come  into  existence,  or  given 
existence  to  a  right.  But  in  dealing  with  a  case  of 
that  description  you  cannot  apply  the  same  rules 
that  you  would  to  the  case  of  a  right  which  might 
be  created  by  a  subject  since  the  time  of  legal 
memory,  because  you  must  shut  out  the  presump- 
tion of  a  lost  grant  to  the  subject  since  the  period 
of  legal  memory.  It  will  not  do  to  prove  thirty 
years*  enjoyment  of  such  a  right  commencing  at 
the  beginning  of  the  thirty  years,  or  commencing  at 
any  other  given  epoch  later  than  the  end  of  the 
reign  of  Henry  II.,  and  for  this  reason,  because  as 
soon  as  you  show  that  the  origin  was  later  than 
the  time  of  Henry  II.,  you  negative  the  infer- 
ence of  a  usage  from  that  period,  which  inference 
is  the  foundation  of  the  conclusion  that  there  was 
a  grant  as  early  as  the  reign  of  Henry  II.  In  the 
case  of  an  ordinary  and  private  right,  it  might  well 
be  that  there  was  a  grant  which  had  been  lost 
between  those  periods.  That  excludes,  in  cases  of 
this  description,  and  is  sufficient,  I  apprehend,  to 
negative,  the  primd  facie  semblance  of  right  origi- 
nating in  evidence  during  the  period  of  prescription 
short  of  the  entire  period  between  the  end  of 
Henry  II.  and  this  time,  by  showing  the  user 
originated  at  some  time  later  than  the  reign  of 
Henry  II.  That  is  ordinarily  shown  in  cases  of 
this  description  by  referring  to  some  probably  true 
account  of  the  state  of  title  during  the  intermediate 
ixriod,  omitting  all  mention  of  the  right,  especially 
when  that  right  is  of  sufficient  importance  to  have 
been  mentioned  in  the  history,  if  it  had  really 
existed  at  the  time ;  and  that  is  proved  even  by 
parol  evidence,  as  it  appears  to  me  that  it  was  in 
this  case,  that  the  user  had  an  origin  later  than  the 
time  of  Henry  II.  Again,  it  may  be  shown  by  the 
character  of  the  user  itself  that  it  was  not  a  user  of 
such  au  exclusive  sort  as  would  amount  to  the 
enjoyment  by  the  individual  in  respect  of  some 
particular  right  of  his  own,  or  some  privilege  of 
his  own,  but  that  it  was  only  an  enjoyment 
by  him  of  a  right  which  he  had  in  common 
with  others,  and  in  this  case  with  others  who 
would  be  the  rest  of  the  public,  and  which  he 
had  the  special  enjoyment  of  only  by  reason  of  his 
having  peculiar  opportunities  which  induced  him 
to  exercise  the  right  whilst  other  members  of  the 
public  did  not  think  it  worth  their  while  to  take 
the  trouble  of  exercising  it  on  their  part.  It 
appears  to  me  that  disposes  of  the  first  two  modes 
of  proving  it,  and  that  in  respect  at  least  of  the 
first  two  the  evidence  in  this  case  is  insufficient  to 
create  a  right ;  but  there  was  evidence  in  the  case 
on  which  the  commissioners  might  justly  conclude, 
as  they  have  done,  that  the  enjoyment  had  a  later 
origin  than  the  time  of  Henry  II.,  and  was  not  a 
previous  grant ;  in  other  words,  to  put  it  as  it  has 
been  put  compendiously,  the  origin  of  the  enjoy- 
ment has  been  proved,  and  therefore  the  claim  of 
prescription  fails.  And  in  respect  of  the  non- 
mention  of  this  right  in  the  inquisition  post  mortem, 
I  am  inclined  to  think— I  would  only  say  I  am 
inclined  to  think — that  inasmuch  as  this  was  not  a 
freehold  tenement  of  the  manor,  as  there  is  no  free- 
hold tenement  of  the  manor  in  respect  of  which  the 
claim  is  made,  but  as  it  was  made  in  respect  of  a 
customary  tenement  of  the  manor  which  was  en- 
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frauchised  as  late  as  the  seventeenth  ceutury,  I  am 
iiicliued  to  think  that  any  prescriptive  right  to  a 
flsliery,  and  especially  to  a  fidhery  of  so  peculiar  a 
kind  as  to  be  accompanied  by  the  right  of  using  a 
fixed  engine,  would  have  been  mentioned  if  it  had 
existed  in  the  inquisition  upon  Leonard  Dacre^s 
attainder.  And  for  this  reason,  because  I  think  a 
person  having  a  customary  teni^ment  of  this  descrip- 
tion would  not  present  in  his  own  name,  but  he 
would  present  in  the  name  of  his  lord,  and  would 
state  the  enjoyment  by  himself,  hebein^  a  person  who 
was  tenant  of  the  manor  from  time  im memorial  and 
had  a  right  to  this  particular  several  fishery.  That 
would  be  a  right  existing  in  the  lord  which  had  be- 
come imparted  in  the  way  of  use  to  the  tenant  of 
the  customary  tenement  and  a  right  of  which  in  the 
event  of  the  customary  tenement  escheating  to  the 
lord,  would  exist,  I  apprehend,  for  the  lord's  benefit, 
and  become  re-attached  to  the  manor.  I  say  that  I 
am  inclined  to  think  that  that  is  so ;  one  cannot 
speak  with  certainty  in  respect  to  this,  as  it  is  a 
matter  of  a  somewhat  abstruse  description,  although 
as  far  as  it  is  necessary  to  apply  it  to  the  decision 
of  this  case  the  law  has  recently  been  so  far  con- 
sidered that  one  may  speak  with  some  degree  of  con- 
fidence. I  am  inclined  to  think  the  commissioners 
were  right  in  coming  to  the  conclusion  that  the 
omission  of  a  statement  of  such  a  right  in  the  in- 
quisition was  proof  that  the  right  was  not  in  exis- 
tence at  that  time,  and  thus  that  the  origin  ought 
to  be  ascribed  to  a  later  period.  I  certainly  cannot 
say  that  the  commissioners  were  wrong  in  coming 
to  that  conclusion,  and  as  at  present  advised,  I 
should  come  to  the  same  conclusion  myself.  If  the 
case  had  turned  or  depended  upon  that,  I  should 
have  considered  the  matter  a  litte  more,  and  looked 
through  inquisitions  of  this  description  to  see 
whether  such  rights  were  generally  inserted  in  them. 
We  had  in  this  case  a  remarkable  instance  of  the 
insertion  of  such  a  right  there,  wheie  the  right 
belonged  directly  to  the  lord  of  the  manor.  That 
was  the  insertion  of  the  right  of  the  lord  to  have  such 
a  fixed  net  upon  the  Burgh  side.  And  there  seems 
to  me,  for  the  reasons  I  have  mentioned,  no  reason 
why  there  should  not  have  been  an  insertion  of  the 
same  in  respect  of  the  customary  tenetnent  on  be- 
half of  the  tenants  on  the  Rocliffe  side  in  respect 
of  the  reversionary  interest  of  the  lord  in  this 
tenement  in  whom  the  fee  simple  was.  Though 
this  thing  is  called  in  popular  language  a  customary 
freehold,  it  really  is  not  a  freehold,  it  is  not  a  free- 
hold in  the  least ;  it  is  the  case  of  a  copyhold  held 
of  the  custom  of  the  manor.  In  respect  of  the 
ancient  mode  of  proving  the  origin  of  the  enjoy- 
ment, it  appears  to  me  the  commissioners  were 
justified  upon  this  evidence  in  arriving  at  the  con- 
clusion that  it  originated  at  no  earlier  period  than 
about  1800,  because  the  evidence  starts  with  the 
statement  of  a  witness  of  such  a  net  having  been 
put  in  in  the  year  1797,  and  there  is  nothing  at  all 
in  the  case  to  show  whether  there  was  or  was  not  a 
user  before  1797  ;  except  that  there  was  this  witness, 
the  case  is  altogether  bare  of  any  explanation  of 
why  it  was  that  no  evidence  was  given  to  show 
whether  or  not  a  net  was  put  in  before ;  there  was 
a  search  for  evidence,  but  no  person  could  be  found 
who  recollected  the  state  of  the  place  before  1789. 
'  That  being  so,  a  witness  was  called  who  stated  he 
recollected  such  a  net  being  put  down  in  1797.  At 
first  I  was  under  the  impression  that  this  net  was 
the  net  referred  to  in  the  indictment,  if  there  was 
such  a  net.  There  was  no  conviction,  because 
there  was  a. verdict  of  not  guilty.  I  thougat  the  net 
referred  to  in  the  indietment  was  a  net  complained 
of  because  of  its  being  set  in  close  time,  but  upon 
referring  to  the  statement  I  do  not  find  that  is  so. 
*<  It  was  proved  by  a  witness  that  he  recollected  the 
raise  nets  being  set  and  used  on  Rocliffe  Marsh 


sands  in   1789  by  people  who  lived  in  Rocliffe." 
Therefore  it  starts  with  the  evidence  of  a  witness 
who  proves  that  they  lived  in  Rocliffe;  it  is  not 
shown   they  were  owners  of    ancient   tenements; 
but  assume  for  this  purpose  that  it  was  so  set  and 
used   by  such  people  on   Rocliffe  Marsh  saadsby 
Iieople  who  lived  in  Rocliffe.    That  being  so,  whit 
was   the   result  of  it?     Why  the  result  was,  the 
(yarlisle  people  went  down  to  cut  up  the  net.    There- 
fore you  start  with  the  first  piece  of  evidence  as  to 
a  net  being  set,  showing  an  enjoyment  not  of  a 
])eaceable  kind,  but  an  enjoyment  of   a  contested 
kind  ;  such  an  enjoyment  as  would  not  be  sufiBdent 
to  establish,  however  long  continued,  a  right  at  all 
by   prescription.     I  apprehend   the   commissioners 
had  the  duty  to  perform  of  seeing  whether  that  was 
(me  of  a  series  of  acts  of  enjoyment  from  which 
they  would  infer  enjoyment  from  the  time  of  legal 
memory,  or  whether  they   would  not  rather  &ime 
to  the  conclusion  that  that  was  the  first  of  a  series 
of  acts  of  enjoyment  of   this   net,   because  it  was 
accompanied  by  a  contest  on  the  part   of    people 
who  thought  it  worth  their  while  to  go  a  long  way 
to  take  up  the  net,  which  would  not  be  likely  if  it 
was  ati  old  established  net,  as  is  necessary  to  con- 
tend on  the  part  of  the  appellants.     Now  I  come 
down  to  the  subsequent  dealings.     1  think  the  indict- 
ment of  1800  comes  to  nothing,  and  it  is  not  worth 
making  any  remark  upon.    Then  conies  the  lettinf;, 
the  first  dealing  with  this  fishery  as  profit,  in  1807. 
Of  course  the  dealing  with  a  right  of  this  kind  as 
property  at  that  time  is  very  important  evidence 
tliat  it  was  property,  and  it  was  property  created  in 
a  legal  manner.    But  when  you  come  to  look  at 
how  that  was  dealt   with,  you  find  that   the  pr«)- 
prietors  of  the  Rocliffe  Marsh  lake  let  the  fishery 
to  John  Wright  at  30^  a  year.    Taking  the  rest  of 
the  case,  you  find  clearly  that  the  proprietors  of  the 
Rocliffe  Marsh   were   persons   whose  claim,  if  not 
abandoned  to-day,  is  not  set  up.     Mr.  Manisty  at 
once  saw  that  it  would  lead  him  to  such  a  difficulty 
on  the  first  head  that  it  was  not  worth  his  while  to 
insist   upon  it,   they   not   being  people   who  were 
freeholders  either  in  respect  of  demesne  lands,  or  in 
rt'Spect  of  enfranchised  ancient  tenements,  bat  in 
respect  of  Rocliffe  Marsh  land.    Mr.  Manisty  was 
driven  to  contend  we  were  to  read  that  as  if  it  meant 
some  ancient  tenements;  according  to  that,  describing 
the  lessors  of  the  lease  of  1807  as  the  proprietors  of 
Rocliffe  Marsh,  though  in  other  parts  of  the  case 
it  means  persons  who  were  simply  entitled  to  seve* 
ral  pasture  in  the  marsh  and  when  you  come  to  the 
terms  of  the  compromise  in   1812,  it  was  admitted 
those  proprietors  were  persons  who  simply  had  a 
right  to  several  pasture.    That  brings   the  third 
head  of  this  contention   to  a  point.      Because  it 
appears  to  me,  I  own,  in  respect  of  this  claim  by 
persons  having  the  right  to  several   pasture,  they 
might  as  well  at  onoe  have  said,  we,  as  members  of 
the  public,  the  public  having  a  right  to  fish  there, 
we  the  members  of  the  public,  by  reason  of  having 
easiest  access  to  Rocliffe  sands,  take  upon  ourselves 
the  right  to  let  thi«  net  which  we  have  had  the  Isst 
thirty  years,  and  which  we  find  to  be  very  valu- 
able property.    That  appears  to  me  to  be  so,  for 
this  reason,  because  as  they  had  only  a  right  of 
pasture  in  Rocliffe  Marsh,  they  dealt  with  this  at 
the  time  when  it  was  dealt  with  as  property  be- 
longing to  them,  in  respect  of  that  which  gave  easy 
access  to  the  sands,   but  which   right  of  several 
fishery  in  any  form,  and  especially  a  right  of  several 
fishery  without  stint,  and  to  the  exclusion  of  all 
others,  as  appears  to  me,  could  not  be  appurtenant 
by  reason  of  incongruity.    Mr.  Manisty  did  not  and 
could  not  contend  you  could  have  a  several  fishery 
appurtenant  to  a  several  pasture.    If  the  lease  is 
worth  anything,  it  shows  plainly    these  Rocliffe 
,  Marsh  people  as  being  the  owners  of  several  pts- 
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tare.     If  they  had  a  clear  right  as  belonging  to  an 
ancient   customary    tenement,    enjoyed    for    ages 
before,  would  they  have  rested  on  such  a  deficient 
title  as  that  ?     It  is  not  to  be  credited.     I  would 
observe    upon    this,   with  great  deference  to    the 
opinion  of  the  very  learned  person,  the  Chief  Commis- 
sioner of  Fisheries,  whose  decision,  I  think,  with 
that  of  others  we  are  considering  in  ^his   case,  it 
appears  to  me,  with  great  deference  to  the  state- 
ment in  his  book  at  page  57,  to  be  not  at  all  clear 
that  such  a  fishery  as  this  can  be  attached  even  to 
laud.     The  question  is  discussed  in  Mr.  Patersun^s 
book,  at  page  67,  "  whether  fishery   will  pass  as 
appurtenant  to  land ;"  and  he  refers  to  a  case  in 
the  Irish  Reports,   Hayes  v.  Bridges,    I  R.  K.  &  S. 
390,  for  the  purpose  of  showing  it  can  be  appur- 
tenant to  land.     So  far  as  the  statement  in  Mr. 
Paterson's  book  goes,  and  so  far  as  the  judgment  of 
the  learned  judt^e,  which  he  cites  and  approves  of 
goes,  I  entirely  agree  you  can  have  a  fishery  appur 
tenant  to  land ;  but  to  say  that  that  applies  to  all 
sorts  of    fisheries,    is    more  than  I  am  at  present 
prepared  to  assent  to.     You  may  have  a  fishery 
appurtenant  to  land,  and  one  has  seen  pleadings 
in  which  this  sort  of  thing  was  claimed,  *'  that  he 
and  all  he  has  in  the  said   house  have   fished   as 
appurtenant  to  the  land ;"  but  when  you  come  to 
prove  the  right,  can  you  show  under  such  a  claim 
as  that,  an  exclusive  right  to  take  all  the  fish  in  a 
particular  place  ?     Can  you  show  an  exclusive  right 
to  take  all  the  fish  in  a  navigable  tidal  river  ?    It 
has  been  decided  over  and  over  again  that  a  right 
of  that  kind  must  be  in  some  way  connected  with 
the  enjoyment  of  the  house.    The  right  to  a  profit 
a  prendre    is    now   well  decided.     No  doubt  they 
might  have  the  use  of  the  fishery  for  the  house, 
or  even  for  their  pleasure,  it  might  be  connected 
with  the  enjoyment  of  the  house.    But  a  right  to 
a  fishery  for  the  purpose  of  catching  all  the  fish 
and  excluding  others  for  purposes  of  trade,  that  is, 
putting  them  in  boxes  and  sending  them  off  with 
ice  and  so  on  in  the  way  of  commercial  dealing, 
that  does  not  at  first  sight  appear  to  be  connected 
with  the  enjoyment  of  the  house,  and  particularly 
not  with  the  enjoyment  of  land  and  ancient  tene- 
ments as  apart  from  the  enjoyment  of  the  house. 
It  may  be  annexed  to  land,  but  you  must  have  it 
for  the  use  of  the   house  by  those   who  hold  the 
land.    Therefore,  it  would  be  well  to  consider,  if 
that  question  is  worth  anybody's  while  to  raise, 
whether  you  can  have  an  exclusive  right  to  take 
all  fish  in  a  navigable  river,  simply  as  appurtenant 
to  land.    However,  I  only  throw  that  out  as  a  ques- 
tion,  and  I  do  so  with  sincere  deference   to   the 
general  statement  in  Mr.  Paterson's  book,  at  page  67, 
though  that  general  statement  does  not  apply  to 
the  specific  question  of  a  several  fishery,  with  the 
exclusive  right  in  a  navigable  tidal  river.    And  I 
think  it  will  be  found  in  the  t^umnon  case,  to  which  I 
hav3  already  referred,  and  the  other  cases  in  which 
rights    have    been  established  in  navigable  tidal 
rivers,  and  rights  established  as  to  weirs  by  grant 
from  the  Crown.    In  the  north  of  Limerick,  a  right 
was  established  as  to  the  right  in  weirs,  and  that 
class  of  case  to  which  I  refer  as  illustrating  this 
doubt  (I  need  not  cite  them  at  large),  they  were 
all  considered  in  the  case  of  Eilis  v.  Ihe  Mayor  of 
Bridgenarth  16  C.  B.,  N.  S.,  52,  where  this  court  held 
that  the  owners  of  ancient  shops  in  the  town  of 
Bridgenorth,  were  entitled  during  the  market  to 
put  stalls  and  to  exhibit  goods  outside  their  houses, 
and  that  the  use  of  those  stalls  was  sufficiently  con- 
nected   with  the  enjoyment  of  the  houses  to  be 
annexed  thereto  in  point  of  law ;  they  acquired  it 
by  long  enjoyment.    The  court  considered  in  those 
oases  the  previous  case  in  this  court  with  respect 
to  an  easement,  Ackroyd  v.  Smith,  10  C.  B.  164, 
Where  it  was  held  yoa  could  not  annox  by  grant  to 


land  a  right  of  way  generally,  but  it  must  be  a 
right  of  way  valuable,  as  in  the  case  of  a  close  con- 
nected with  a  piece  of  land.  There  was  the  case  of 
Baiiey  v.  Stephens^  12  C.  B.,  N.  S.,  91,  where  "a 
claim  of  a  prescriptive  right  in  the  owners  or  occu- 
piers of  close  A.  to  enter  close  B.  (belont(ing  to  a 
third  person),  and  to  cut  down  and  carry  away  and 
convert  to  their  own  use  all  the  trees  and  wood 
growing  and  being  thereon,"  not  limited  to  use  in 
the  dominant  close,  was  a  void  prescription  ns 
being  too  large.  One  sees  at  once  the  distinction 
between  cutting  down  all  trees  which  goes  to  the 
destruction  of  the  entirety,  and  of  a  grant  in  the 
case  of  tidal  fish,  which  are  renewed  from  time  to 
time,  so  that  there  is  not  a  destruction  of  the  whole. 
Therefore,  one  desires  to  guard  oneself  against 
laying  down  unnecessarily  a  proposition  which 
seems  to  me,  however,  to  deserve  very  much  conside- 
ration, whic  I  perhaps  it  will  receive  on  some 
future  occasion.  Assuming  that  were  decided  in 
favour  of  the  general  claim,  independent  of  limited 
use,  I  would  observe  that  there  is  nothing  in  this 
case  at  all  to  show  that  the  enjoyment  by  the 
Rocliffe  people  was  enjoyment  in  respect  of  any 
ancient  tenements  ;  assuming  that  their  description 
of  marsh  proprietors  is  put  out  of  the  case,  it  is  not 
shown  the  claim  is  in  respect  of  any  ancient  tene- 
ments as  distinguished  from  the  lord  of  tiie  manor. 
There  again  it  is  much  more  likely  a  grant  of  this 
kind,  if  made  at  all,  would  be  made  to  the  lord  of 
the  manor,  than  that  it  should  be  made  to  a  small 
proprietor,  the  owner  of  a  customary  tenement 
within  the  manor.  Again,  to  come  back  to  the 
first  point,  one  would  expect  to  find  the  state- 
ment of  the  right  in  the  inquisition  post  mortem 
of  the  16th  century  in  the  same  way  as  there  is  a 
statement  of  Burgh ;  but  there  is  nothing  to  show 
the  claim  was  in  respect  of  the  ancient  freeholds 
(assuming  them  for  a  moment  to  be  freehold) 
rather  than  in  respect  of  the  demesne  of  the  manor, 
and  there  is  nothing  to  show  it  to  be  appurtenant 
to  that.  Then  it  really  comes  to  this :  after  this 
long  deviation  I  will  return  into  the  straight  path, 
to  the  third  consideration,  viz.,  that  the  only  visible 
claim  is  a  claim  in  respect  uf  a  several  pasture; 
and  as  to  a  several  pasture  I  make  bold  to  say  that 
it  has  never  been  suggested  you  could  have  an  ex- 
clusive several  fishery  as  appurtenant  to  a  several 
right  of  pasture.  This  was  in  gross ;  there  was  no 
proof  to  show  any  passing  in  Eyre,  and  nothing  to 
lead  to  the  conclusion  there  was  such  a  right.  I 
have  turned  this  over  in  my  mind,  and  arguing  thus 
with  myself,  I  come  to  the  conclusion  that  the  com- 
missioners were  perfectly  right  in  their  decision, 
and  that  it  ought  to  be  affirmed. 

Brett,  J. — I  am  inclined  to  think  this  inquisi- 
tion was  really  evidence  against  the  claimants,  and 
not  in  their  favour.  In  order  to  consider  that,  it 
seems  to  me  material  to  consider  as  appurtenant  to 
what  it  is  the  appellants  can  now  claim  the  right 
to  fishery  they  do  claim.  It  seems  to  me  they 
cannot  claim  as  owners  of  the  marsh  land,  because 
the  recital  to  the  deed,  to  which  they  were  partie-s, 
shows  they  were  not  owners  of  the  marsh  Istpd,  but 
Lord  Lonsdale  was.  They  cannot,  as  it  seems  to 
me,  claim  in  respect  of  their  right  of  pasturage  or 
herbage  over  the  marsh  lands ;  it  is  impossible  to 
apply  a  grant  of  fishery  as  now  claimed  as  appur- 
tenant to  a  right  of  pasturage.  Then  they  cannot 
claim  in  respect  of  demesne  land,  as  was  admitted 
by  Mr.  Manisty,  because  in  that  case  the  inquisition 
would  be  fatal  to  their  claim.  The  only  claim, 
therefore,  they  can  set  up,  and  on  which,  in 
fact,  they  have  to  rely,  is  a  claim  of  this  right  of 
fishery  in  respect  of  the  nser  of  ancient  messuages 
or  tenements  as  proprietors  of  the  marsh  land  or 
otherwise.    But  then  it  is  found  in  the  case  that 
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whatever  tenement  they  had  was  enfraDchised  by 
them,  and  therefore  at  the  time  of  the  inquisition 
the  tenement  roust  have  been  a  customary  tenement 
of  the  manor.  Then,  even  assuming  that  the  right 
in  question  could  be  a  right  appurtenant  to  such 
tenements,  inasmuch  as  they  were  at  that  time  only 
customary  tenements  of  the  manor,  it  would  seem 
to  me  they  ought  to  have  been  mentioned  in  the 
inquisition,  and  therefore  I  am  inclined  to  think  the 
inquisition  was  really  evidence  against  the  claimants. 
But  it  does  not  seem  to  me  necessary  to  decide  or 
discuss  that  point,  because  I  accede  to  the  argu- 
ment of  the  Solicitor- General,  which  is  for  this 
purpose,  admitting  that  no  mention  ought  to  be 
made  in  the  inquisition,  and  therefore  the  inquisi- 
tion was  not  against  the  claimants,  yet  it  is  not  for 
them ;  and  we  must  look  at  the  other  evidence  to 
see  whether  it  was  so  much  in  favour  of  the 
claimants  that  the  commissioners  ought  to  have 
found  in  their  favour.  Now  it  seems  to  me  the  first 
evidence  of  any  act  in  support  of  a  prescription  is 
accompanied  by  evidence  that  the  act  was  disputed 
as  matter  of  right.  Then  each  subsequent  act,  even 
Uiough  you  were  to  assume  those  subsequent  acts 
were  done  by  the  predecessors  of  the  claimants,  a 
proposition  which  I  cannot  concede,  I  think  the 
case  does  not  show  all  those  acts  were  done  by  the 
predecessors  of  the  claimants  ;  but  even  if  all  those 
acts  were  done  by  their  predecessors,  it  seems  to  me 
each  act  was  at  the  very  time  it  was  taken  con- 
tested, and  therefore  did  not  afford  evidence  on 
which  the  commissioners  were  bound  to  find  in 
favour  of  the  claimants.  I  must  say  I  go  further.  I 
am  inclined  to  think  that  there  was  not  only  no  evi- 
dence on  which  the  commissioners  were  bound  to  find 
in  their  favour,  but  I  think  there  was  no  evidence 
on  which  they  ought  to  have  found  in  their  favour. 

BoTiLL,  C.J.— The  appeal  will  be  dismissed  with 
costs.  Judgment  for  the  respondents. 

Attorneys :  Grayy  Johnston,  and  Mounsey ;  The  Soli- 
citor  to  the  Treasury, 

Monday,  Nov,  21,  1870. 
BocKiNO  (app.)  V,  Jones  (resp.)* 

Hackney  carriages  —  Fares  —  Publication  of  fares — 
Ordtr  of  Secretary  of  State — Metropolitan  Public 
Carriage  Act  1869  (82  &  33  Vict,  c,  116),  ss.  6 
andd. 

By  sect.  6  of  the  Metropolitan  Public  Carriage  Act 
1869  the  Secretary  of  State  mav  license  to  ply  for 
hire  hackney  carriages,  to  be  aistinguished  in  such 
manner  as  he  may  by  order  prescribe.  Any  such 
licence  may  be  granted  on  such  conditions,  and  in  such 

form,  as  the  Secretary  oj  State  shall  by  order  prescribe. 
By  sect,  9  the'.  Secretary  may,  by  order,  make  regula- 
tions within  certain  limits  for  (inter  alia)  fixing  the 

fares  and  Jor  securing  the  due  publicatum  of  such 

fares. 

The  Secretary  of  State  accordingly  made  an  order,  by 
which  it  was  left  to  the  applicant  for  a  hackney  car- 
riage licence  to  specify  the  sum  which  he  desired  to 
have  inserted  in  the  licence  as  the  rate  at  which  the 
hackney  carriage  should  ply;  the  order  further  re- 
quired the  carriage  to  be  brought  to  the  police  station 
to  be  examined;  it  also  provided  that  the  proprietor 
should  affix  to  the  top  of  his  cab  a  metal  flag  specify' 
ing  the  ratfs  to  be  charged  in  accordance  with  his 
licence,  and  that  he  should  provide  for  the  driver,  who 
should  furnish  to  the  hirer  a  ticket  specifying  the  fares 
to  be  (barged  in  accordance  with  the  luxnce. 

Held,  that,  partly  under  sect.  6  and  partly  under  sect  9, 
tht  order  was  valid,  and  that  a  mcyistrate  was  wrong 
in  refusing  to  convict  a  cab  proprietor  who  had 
ntylected  to  comply  with  its  provisions. 


This  was  a  case  stated  by  one  of  the  metropolitan 
police  magistrates,  under  20  &  21  Vict.  c.  43. 

The  appellant,  nn  inspector  of  police,  summoned 
the  respondent  for  suffering  a  hackney  carriage  to 
ply  for  hire  without  having  furnished  and  affixed  to 
the  top  thereof  a  metal  flag  with  the  fares  of  such 
carriage  painted  thereon.  The  appellant  contended 
that  this  was  a  breach  of  clause  20  of  the  order 
made  by  the  Home  Secretary  of  the  Ist  Feb.  1870, 
in  pursuance  of  the  Metropolitan  Public  Carriage 
Act  1869  (32  &  33  Vict.  c.  115),  which  order  was  to 
be  deemed  part  of  the  case. 

The  material  provisions  of  the  order  were  as 
follows : 

2.  Hacknej  carriag'e  Uoenoes  to  be  granted  under  the  aud 
Act  shall  be  in  the  form  given  in  schedule  A.  to  this  order. 
At  the  foot  of  the  form  there  given  are  these  words :  **  Aod 
I  certify  with  regard  to  such  carriage  that  the  number  of 
persons  which  it  is  licensed  to  carry  is  —  inside,  and  —  oat< 
side  (the  numbers  respectively  given  in  ihe  certificate  of 
the  inspector  of  public  carriages),  and  that  the  rates  to  be 
chai^ea  are  as  follows,  viz.,  rate  per  mile  — ,  rate  per 
hour  — ." 

3.  Hackney  carriage  licences  shall  be  granted  by  the  Com. 
miasioner  of  Police  of  the  metropolis,  ke. 

4.  The  application  for  a  hackney  carriage  licence  shall 
specify,  among  other  particulars,  the  sums  which  the  ap- 
plicant desires  to  have  inserted  in  t^e  Hoenoe,  as  the  rates 
at  which  the  hackney  carriage  to  which  the  license,  if 
granted,  will  relate,  snail  ply  for  hire  by  distance  and  hj 
time  respectiTcly,  Ac. 

6.  Before  the  licence  is  iMued.  the  public  carriage  shall  he 
brought  to  the  police  station  of  the  district  and  examined 
by  the  inspector  of  public  carriages.  The  said  inspector, 
if  he  shall  And  the  same  to  be  fit  for  public  use,  shall  cause 
a  metal  plate,  bearing  the  number  which  is  to  distiugnisli 
such  public  carriage,  to  be  fixed  thereto  in  his  presence, 
and  shall  sign  a  certificate,  stating  that  such  public  carriage 
has  been  examined  by  him  and  found  fit  for  public  use, 
and  specifving  the  number  of  persons  which  the  said  public 
carriage  shomd  be  licensed  to  carry,  and  the  number  of  the 
{date  which  has  been  afllxed  thereto,  Ac. 

20.  Before  a  licensed  public  carriage  may  ply  for  hire  in 
pursuance  of  a  licence— (1>.  The  proprietor  shall  canse  to 
be  printed  at  the  back  of  the  hsuakaej  carriage,  on  the  oat- 
side,  the  number  of  persona  which  the  hackney  carriage  ia 
licensed  to  carry.  (2) .  The  proprietor  shall  fumiah  and 
fix  to  the  top  of  the  hackney  carnage,  in  a  socket  or  by  ■ 
hinge,  as  may  be  directed  by  the  Commiscioner  of  Police  of 
the  metroi)Olis,  a  metal  flag,  and  on  such  metal  flag  he 
shall  cause  to  be  distinctly  painted  in  black  letters  upon 
a  white  ground,  or  in  white  letters  upon  a  black  ground 
the  rate  per  mile  and  the  rate  per  hour  to  he  durged  in 
accordance  with  his  licence.  If  the  proprietor  suffers  hii 
hackney  carriage  to  ply  for  hire  before  he  has  fulfilled  both 
these  provisions,  he  shall  be  deemed  to  have  eonunitted  a 
breach  of  this  order. 

26.  The  proprietor  of  a  hackney  carriage  shall  provide 
for  the  driver,  and  the  driver  shall  deliver  to  the  hirer 
on  entering  the  same,  a  ticket  of  the  following  form :  (con- 
taining on  one  side  the  number,  and  the  name  and  addreBi 
of  the  proprietor,  and  on  the  other  the  rates  of  charge  for 
time  and  distance,  for  lugva^,  Ac.,  which  ore  to  oorreapoDd 
with  the  rates  mentioned  m  the  licence).  If  the  dxirer 
neglect  or  refuse  to  deliver  suchtieket  in  manner aloresaid, 
he  riiall  be  deemed  to  have  committed  a  breach  of  this 
order. 

28.  If  at  any  time  the  rates  exhibited  on  the  flag  of  a 
hackney  carriage  plying  for  hire  be  at  variance  with  the 
rates  specified  in  the  licence,  the  proprietor  shall  be  deemed 
to  have  committed  a  breach  of  this  order. 

44.  A  penalty  not  exceeding  40s.  is  hereby  annexed  for 
any  act  or  default  which  ia  a  breach  of  this  order,  save 
only  in  those  cases  where  a  higher  penalty  may  lawfully  be 
enforced  for  the  same  act  or  default  as  an  offence  tmder  tJie 
provisions  of  any  other  Act  of  Parliament  now  in  fozoe. 

The  following  are  the  material  parts  of  32  &  33 
Vict.  c.  116,  under  which  it  was  contended  that  the 
Secretary  of  State  had  power  to  make  the  above 
order. 

Sect.  6: 

One  of  her  Majesty's  principal  Secretaries  of  State 
may  from  time  to  time  licence  to  ply  for  hire  ha<^e(7 
carriages,  to  be  distinguished  in  such  manner  as  he  may  bj 
order  prescribe.  Any  license  in  respect  of  a  hackney 
carriage  under  this  section  may  be  granted  at  such  price,  oa 
9uch  conditions,  be  in  such  form,  be  subject  to  revision  or 
supervision  in  such  events,  and  generally  be  dealt  with  in 
such  manner  as  the  Secretaiy  of  State  may  by  order  pce- 
scribe,  subject  as  f oUows,  &c 

Sect.  7 : 

An  v  hackney  carriage  plying  -for  hire,  or  found  on  wbj 
stand  without  having  any  such  dintingniwhing  mark,  or 


MAGISTBATES'  OASES. 


665 


C.  P.] 


BoGKnra  (app.)  v.  Jombs  (resp.^ 


[C.P. 


bein«f  otherwise  diBtinguislied  in  such  manuer  aa  maj  for 
the  timo  being  be  preecribed  by  the  Secretary  of  State,  shidl 
be  deemed  to  be  an  unlicensed  carriage. 

Sect.  9 : 

The  Secretary  of  State  may  from  time  to  time,  by  order, 
make  reiCiilationB  for  all  or  any  of  the  following  purposes — 
yit.  (3),  For  fixmg  the  fares  to  be  paid  for  h^clmey  carriages 
and  for  securing  the  due  publication  of  such  fares. 

The  magistrate,  in  dismissing  the  summons, 
stated  his  opinion  as  follows: — 

It  appears  to  me  that,  bearing  in  mind  all  existing 
Acts  upon  this  subject,  the  Legislature  intended  the 
Secretary  of  State  to  be  the  arbiter  between  the 
public  and  the  proprietors  of  hackney  carriages  for 
these  purposes,  and  that  it  is  his  duty  to  determine 
where  the  stand  shall 'be,  what  the  compulsory  dis- 
tance shall  be,  and  what  is  the  fair  scale  of  charges 
to  be  paid  by  the  hirer.  He  has  done  so  with  respect 
to  the  stands  and  the  compulsory  distance:  but, 
with  respect  to  fares,  he  has  allowed  each  proprietor 
to  propose  for  himself  a  scale  of  charges  subject  to 
confirmation  by  the  Secretary  of  State,  thereby 
creating  an  indefinite  number  of  fares,  and  ignor- 
ing altogether  the  interests  and  rights  of  the  hirer, 
for  I  consider  that  the  hirer  is  entitled  to  know  and 
to  pay  only  what  the  Secretary  considers  to  be  a 
proper  remuneration  to  the  proprietor,  and  it  is 
evident  that  what  is  proper  for  one  proprietor  is 
proper  for  alL 

Now,  if  the  Secretary  of  State  can  authorise  an 
indefinite  number  of  fares  with  the  consent  of  the 
proprietors,  there  is  nothing  in  the  Act  to  prevent 
his  doing  the  same  without  their  consent,  and 
nothing  to  prevent  his  making  similar  regulations 
as  to  stands  and  distances ;  so  that  he  might  arbi- 
trarily assign  to  different  proprietors  the  use  of 
certain  stands  only,  and  comfiel  them  to  carry 
passengers  different  distances  and  for  different  fares 
— a  construction  of  the  Act  which  seems  to  involve 
its  own  condemnation. 

It  was  certainly  not  intended  to  give  the  Secre- 
tary of  State  an  unlimited  discretion,  because  the 
9th  section  fixes  a  minimum  scale  of  fares  and  a 
maximum  compulsory  distance  but  these  enact- 
ments would  little  avail  the  proprietors  if  they  are 
to  be  subject  to  such  capricious  regulations  as  those 
just  specified.  It  might  reasonably  be  expected  that 
such  a  power  as  that  contended  for,  being  at 
variance  with  all  previous  legislation  which  is  now 
exercised,  is  so  vexatious  to  the  hirer,  and  which 
might  be  made  90  oppressive  to  the  proprietor, 
would  be  enacted  in  express  terms  and  guarded 
against  abuse  by  stringent  regulations. 

The  Act  clearly  points  to  fixed  fares;  but  it  is 
difi&cult  to  see  in  what  sense  the  fares  can  be  called 
fixed  so  far  as  the  public  are  concerned,  for,  not 
only  may  they  be  different  for  each  vehicle,  but  the 
proprietor,  by  giving  fourteen  days*  notice,  may 
continually  vary  them.  To  this  may  be  added  that 
the  facilities  for  cheating  the  public  are  greatly 
multiplied ;  since  the  driver,  by  having  a  second 
set  of  cards  and  flag  with  higher  rates  than  those 
contained  in  the  licence  for  his  carriage,  may  with 
impunity  defraud  the  hirer  by  using  them  on  all 
occasi  tns  when  carriages  are  in  request.  I  use  the 
words  **with  impunity"  advisedly,  because  the 
detection  and  punishment  of  the  fraud  would  cost 
so  much  time  and  trouble  as  to  make  the  redress 
worse  than  the  imposition. 

The  question  for  the  opinion  of  the  court  was, 
whether  under  the  Act,  the  Secretary  of  State  had 
power  to  authorise  an  indefinite  number  of  scales 
of  charge  for  hackney  carriages,  instead  of  one 
scale  binding  on  all  hirers  and  proprietors. 

Archibald  (The  Attorney  -  General,  and  SoUcitor- 
General  with  him),  for  the  appellant. — The  respon- 
dent ought  to  have  been  convicted.  The  conditions 
on  which  a  license  is  to  be  granted  are  within  the 


discretion  of  the  Secretary  of  State,  and  the  order 
made  by  the  Secretary  was  a  proper  compliance  with 
SB.  6  and  9  of  the  statute.  Sect.  9  of  the  Act 
empowers  the  Secretary  to  make  an  order  fixing 
separate  and  distinct  fares  for  each  carriage 
licensed,  and  this  provision  has  effect  given  to  it 
by  clauses  4  and  20,  of  the  order. 

The  respondent  did  not  appear. 

BoviLL,  C.  J. — I  am  of  opinion  that  the  respon- 
dent ought  to  have  been  convicted,  as  the  order  of 
the  Secretary  of  State  dated  Feb.  1, 1870,  appears  to 
me  to  be  a  valid  order,  so  far  as  the  question  raised 
in   the  present  case  is  concerned.     Whereas  pre- 
viously the  fares  of  hackney  carriages  were  fixed  by 
Act  of  Parliament,  they  were,  by  the  recent  Act, 
82  &  33  Vict.  c.  1 1 5,  to  be  settled  by  the  Secretary 
of  State.    The  statute  nowhere  says  that  the  fares 
shall  in  all  eases  be  the  same.    Sect.  9  enables  the 
Secretary  of  State  by  order  to  fix  the  fares,  and  to 
make    provision    for    securing    the    due  publica- 
tion   thereof.    The  Secretary  has  made  an  order 
with    this    object.     Applicants    for    licences   are 
required  by  this  order  to  state  in  their  application 
the  sums  which  they  desire  to  have  insert^  in  the 
licence  as  the  rate  at  which  the  hackney  carriage  to 
which  the  licence,  if  granted,  will  relate,  shall  ply 
for  hire,  by  distance  and  by  time  respectively.    By 
another  clause  of  the  order,  the  carriage  is  then  to 
be  brought  to  the  police  station  to  be  examined  by 
the  inspector.    If  approved  of  by  him,  a  licence 
may  be  granted,  and  the  form  of  the   licence,  is 
given  in  the  schedule  appended  to  the  order.    The 
rates  to  be  charged  are  stated  in  the  licence.    The 
magistrate  appears  to  think  that,  unless  the  Secre- 
tary of  State  himself  fixes  the  amount  of  charge, 
there  may  be  an  indefinite  number  of  fares;  but  I 
think  it  may  safely  be  left  to  the  Commissioner  of 
Police  to  see  that  there  is  a  uniform  rate  of  fares 
for  a  uniform  class  of  carriages.    It  seems  to  me 
plain  that,  so  long  as  there  is  not  a  uniform  class  of 
carriages,  there  ought  not  to  be  a  uniform  rate  of 
fares,  and  I  think  that,  by  allowing  the  owner  sub- 
ject to  some  regulations,  to  fix  his  own  fares,  and 
by  providing  for  the  due  publication  thereof,  by 
obliging  him  to  use  the  metal  flags,  no  injury  is 
done  either  to  the  cab  owners  or  to  the  public.   The 
Legislature  gave  credit  to  the  Secretary  of  State 
and  to  the  Commissioner  of  Police,  that  they  would 
not  capriciously  or  abitrariiy  exercise  the  powers  in- 
trusted to  them,  and  the  Secretary,  as  it  seems  to  me, 
provided  abundant  means  for  securing  to  the  public 
a  knowledge  of  the  fares  they  have  to  pay.    More- 
over, if  the  metal  flag  is  not  sufficient  protection  to 
the  hirer,  he  is  made  absolutely  secure  by  the  regu- 
lations contained  in  the  26th  clause.  The  magistrate 
expresses  an  opinion  that  this  26th  clause  opens  a 
very  wide  door  to  fraud,  as  it  would  be  easy  for  the 
cabman  to  have  two  flags  and  two  sets  of  tickets. 
I  must  say  that  I  do  not  agree  in  this  opinion ;  on 
the  contrary,  I  think   the  order  makes  sufficient 
provision  against  that  sort  of  fraud.      For  these 
reasons  I  am  of  opinion  that  the  order  was  fully 
warranted  by  the  statute,  and  that  the  respondent 
ought  to  have  been  convicted. 

WiLLES,  J. — I  am  of  the  same  opinion.  It  is 
objected  that  the  Secretary  of  State  has  not  by  this 
order  fixed  the  fares  in  compliance  with  the  statute. 
For  my  own  part,  I  think  it  might  have  been  more 
convenient  to  have  divided  hackney  carriages  into 
classes,  specifying  a  fixed  rate  for  each  class  ;  but, 
instead  of  making  a  provision  of  that  sort,  the 
Secretary  orders  that,  when  a  licence  is  applied  for, 
the  carriage  shall  be  inspected  by  the  proper  officer, 
that  the  application  for  the  licence  shall  specify  the 
sums  which  the  applicant  desires  to  have  inserted  in 
the  licence  as  the  rates  at  which  the  carriage  shall  ply 
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for  hire,  by  distance  and  by  time  reepectively,  and  the 
licence,  if  granted,  shall  state  that  charge.  Th> 
magistrate  has  thought  that,  as  by  his  order  the 
Secretary  has  left  it  to  the  cab  owner  to  fix  the  fare, 
subject  only  to  his  confirmation,  a  great  variety  of 
fares  may  be  introduced  ;  so  they  might,  if  the 
Secretary  of  State  were  a  very  capricious  man.  But 
I  do  not  think  the  magistrate  is  justified  in  assu- 
ming, as  the  Legislature  does  not,  that  the  Secretary 
will  be  so  capricious,  or  that  he  will  have  no  prin- 
ciple to  guide  him.  I  think  that  the  course  which 
the  Secretary  of  State  has  adopted  determines  suffi- 
ciently the  'scale  of  fares,  and  makes  sufficient 
provision  for  securing  to  the  public  a  knowledge  of 
them.  By  allowing  the  cab  proprietors,  under 
certain  restrictions,  to  fix  their  own  fares,  the 
public  may  expect  that  cabs  will  be  provided  at 
the  ordinary  fares,  or  a  better  claas  of  cabs  at  higher 
fares.  We  may  safely  leave  it  to  the  inspector  not 
to  allow  the  owners  to  allow  unreasonable  fares.  On 
these  grounds  I  think  the  order  was  valid,  and  the 
decision  of  the  magistrate  must  be  reversed. 

Brett,  J. — Our  decision  is  asked,  though  I  think 
in  a  very  unsatisfactory  manner,  whether,  under 
the  Act,  the  Secretary  of  State  had  power  to  make 
an  order,  under  which  varying  rates  of  charges  may 
be  made  for  hackney  carriages  instead  of  one 
uniform  rate  for  all.  I  must  confess  that  I  have 
had  great  doubts  on  the  case.  It  is  contended  that 
the  order  is  valid  partly  under  sect.  6  and  partly 
under  sect.  9  of  the  Act;  and  that  the  fares  are 
fixed  partly  by  clause  4  and  partly  by  clause  20  of 
the  order.  By  thus  mixing  up  the  provisions  of  the 
Act,  and  making  an  order  which  can  only  be  under- 
stocMl  by  comparing  two  distant  clauses  togettier, 
the  Secretary  of  State  does  not  seem  |o  me  to  have 
hit  upon  a  very  convenient  way  of  dealing  with  the 
matter.  I  cannot,  however,  say  that  I  think  the 
order  invalid,  so  that  I  concur  with  the  rest  of  the 
court  in  thinking  the  magistrate's  decision  wrong. 

Judgment  for  appeilant. 

Attorney  for  appellant,  SoUdtor  to  the  Treasury, 
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Beported  by  H.  Lsiqh  and  H.  F.  Poouet.  B«in.,  B«rrist6r»«t- 

Law. 

Wednesday,  Jan.  18,  1871. 

MoROAM  V.  Griffith. 

Parol  evidence  varying  written  agreement — Collateral 
parol  agreement — Right  of  footing  rabbits, 

G,  entered  as  tenant  upon  grass  land  of  Af.,  on  the 
understanding  that  he  was  to  sign  an  agreement  or 
lease.  He  afterwards  signed  such  agreement,  which 
contained  the  following  elaute :  *^  The  tenant  further 
agrees  not  to  shoot,  hunt,  or  sport  on  the  sttid  land,  or 
destroy  any  game,  but  to  use  his  best  endeavours  for 
the  preservation  of  the  same,  and  to  allow  his  landlord 
or  friends  at  any  time  to  hunt,  shoot,  and  sport,  on 
the  said  land,"  He  subsequently  brought  an  action  in 
the  County  Court  against  M.,  claiming  damages  in 
his  particulars  for  injuries  sustained  by  him  in  conse- 
quence of  the  breach  by  M.  of  his  jtromise  to  keep 
down  and  destroy  the  rabbits  on  the  land  hired. 

At  the  trial,  G.  swore  that  when  the  agreement  was 
tendered  to  him  for  signature,  he  complained  about  the 
rabbits,  and  stated  that  he  would  not  continue  to  hold 
the  land  unless  M,  would  undertake  to  destroy  the. 
rabbits,  and  that,  thereupon,  M,  said  to  him,  ^*  I  pro- 
mise you  faithjully  they  shall  be  destroyed,'*  and  that, 
after  some  further  conversation,  he  signed  the  agree- 
ment, relying  on  M.^s  promise. 

The  judge  dirMed  the  jury  thai,  tf  they  weie  of  opinion  ^ 


that  such  promise  had  been  given  by  M.,  and  that  G. 
had  signed  the  agreement  on  the  faith  of  it  and  relying 
upon  such  promise,  and  that  the  same  had  not  been 
reasonably  per  formed,  they  must  find  for  the  plaintijf . 
A  verdict  having  been  given  for  the  plaintiff,  the 
defendant  appealed  on  the  ground  of  misdirection; 
submitting  that  the  judge  was  wrong  in  point  of  law, 
in  admitting  the  parol  evidence  of  MJ's  promise : 

Held,  that  the  direction  was  right,  for  that  this  was  a 
collateral  parol  agreement  founded  on  good  consider' 
ation,  and  did  not  detract  from  the  landlorfTs  rights 
over  the  game. 

This  was  an  appeal,  in  the  form  of  a  case,  against 
the  direction  of  a  County  Court  judge  in  point  (tf 
law.    The  case,  so  far  as  material,  was  as  follows  : — 

This  was  an  action  brought  in  the  County  Court 
of  Northamptonshire,  holden  at  Bracklej,  wherein 
Griffith  sought  to  recover  from  Morgan  50^  as 
appears  by  the  particulars. 

The  following  were  the  amended  particulars  of 
claim:  — 

la  the  Conn^  Court  of  Northunptonsfaire,  holden  at 

BracUey. 
Between  WilliBm  Griffith,  plaintiff,  and  George  W.  MoigiB, 

defendant. 
This  action  is  bron|rht  to  recover  compensatioa  in  damages 
from  the  defendant  for  damage  and  vayxrj  to  grass,  herbsfei 
and  crops,  aastained  by  the  plaintiff  in  oonaeqnenoe  of  tilie 
breach  uj  the  defendant  of  bia  promise  to  keep  down  and 
destroy  ttie  rabbits  on  the  land  hired  by  the  plaintiff  of  the 
defendant ;  and  the  plaintiff  claims  Mi. 

J.  G.  Shbphebo,  Plaintifl's  Attorn^,  IfUton,  Beda. 
Dated  this  23rd  Sept.  1870. 

The  cauae  came  on  for  hearing  before  the 
learned  judge  and  a  jury,  at  the  court  held  at 
Brackley,  on  the  I5th  Oct.  1870,  and  the  jury 
returned  a  verdict  for  the  plaintiff  for  50/ ,  and  this 
appeal  case  has  be^n  settled  by  the  judge  of  the  said 
County  Court,  the  attorneys  for  the  parties  not 
being  able  to  agree  in  settling  the  same,  for  the 
opinion  of  the  Court  of  Exchequer  of  Pleas  at 
Westminster. 

It  was  proved  in  evidence  on  the  part  of  the 
plaintiff,  who  is  a  farmer  and  cattle  dealer  in  a 
large  way  of  business,  that  prior  to  Michaelmas, 
1867,  he  agreed  with  a  Mr.  Hopcraft  (the.defen- 
dant*8  steward)  to  hire  certain  grass  land  of  the 
defendant  from  Michaelmas  1867,  and  the  said 
Hopcraft  (the  steward)  was  to  prepare  an  agree- 
ment, to  be  signed  at  a  future  time,  and  that  the 
plaintiff  accordingly  entered  upon  the  land  as 
tenant,  and  very  soon  after  taking  posaesaion  be 
found  he  waa  overrun  with  rabbits,  which  did  him 
yery  considerable  damage. 

It  was  also  sworn  in  evidence  by  the  plaintiff  that 
prior  to  Lady  Day  1868,  the  agreement  or  lease 
was  presented  to  him  (plaintiff)  for  his  signature, 
but  that  he  refused  to  sign  the  saipe  if  be  was  to 
be  injured  and  annoyed  by  the  rabbits  as  he  had 
been ;   and  further,  that  on  payment  of  his  Lady 
Day  rent,  he  (the  plaintiff)  compUined  to  the  defen- 
dant of  the  annoyance  and  injury  caused  by  the 
rabbits,  and  expressed    his  determination  not  to 
continue  to  hold  the  land  unless  they  were  destroyed, 
and   that  the  defendant  thereupon  promised  him 
Tpiaintiff)  that  they  should  be  destroyed.     And 
further,  that  on  the  13th  Oct.  1868  (the  Michaelmas 
rent  dayX  the  agreement  was  produced  by  Hop- 
crapt,  and  read  out  to  the  plaintiff  and  tendered  to 
him  for  signature,  when  the  plaintiff  complained  to 
the  defendant  that  the  rabbits  were  more  numerous 
than  ever,  and  positively  refused  to  sign  the  doco- 
ment,  and  at  the  same  time  stated  that  he  would 
not  continue  to  hold   the  land  beyond  the  then 
current  year  unless  defendant  would  undertake  to 
destroy  the  rabbits,  and  that  thereupon  the  d^en- 
dant  said  to  the  plaintiff,  *'  I  promise  you  faithfully 
they  shall  be  destroyed,"  and  that  the  plaintiff  then 
asked  defendant  to  add  a  few  words  to  that  effect 
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to  the  agreement,  upon  which  defendant  said, 
"  What,  can't  you  take  my  word  for  it  ?  I  promise 
yon  faithfully  they  shall  be  destroyed — i«  not  that 
sufficient?'*  to  which  the  plaintiff  replied,  **Yei, 
your  promise  is  quite  sufficient;"  and  that  apon 
the  faith  of  this  promise,  and  relying  on  the  defen- 
dant's carrying  out  and  performing  his  promise  he 
(plaintiff)  signed  the  agreement,  which  was  wit- 
nessed by  Hopcraft,  the  steward. 

The  agreement  purports  to  be  under  seal  and 
upon  a  Siia,  stamp,  but  was  executed  by  the  plain- 
tiff alone,  and  the  following  is  a  copy  thereof : 

An  agreement  made  and  entered  into  this  ISth  Oct.  1868, 
between  Oeorire  Margtm,  Esq.,  by  his  agent,  Alfred  Hop- 
eraft,  for  and  on  his  behalf  as  landlord  on  the  one  part, 
and  WUlJam  GrliBth.  of  Qyreaham,  aa  tenant  on  the  other 
part.  The  said  landlord  agrees  to  let  unto  the  said  tenant, 
who  agrees  to  take  the  same,  all  that  meesnage,  land,  and 
baildinga,  titoated  at  Biddleeton,  in  the  county  of  Bucks, 
and  containing  94  acres  2  roods,  more  or  less,  and  called  the 
Park,  at  the  yearly  rent  of  three  hundred  and  seven  ponnds, 
two  shillings,  and  sixpence  (307(.  2g.  6d.)  The  tenant  agrees 
to  pay  all  oaigoings  (except  propertv  tax) ;  the  rent  to  be 
paid  half-yearly,  and  the  first  payment  to  be  made  at  the 
end  of  six  months  from  the  commencement  of  the  tenancy, 
and  the  tenancy  to  commence  from  the  2&th  Sept.  1867. 
The  tenant  agrees  to  manage  the  said  land  in  the  best 
husbandlike  way,  and  not  to  mow  for  hay  any  part  thereof, 
and  not  to  plough  or  convert  into  tillage  any  of  the  said 
land,  and  if  so  converted  or  turned  into  tillage  the  tenant 
agrees  to  pay  to  the  landlord  lUOl.  for  every  acre  so  plouffhed 
or  converted  into  tillage,  1o  be  received  by  the  landlord 
from  the  tenant  as  rent  due,  and  the  tenancy  to  cease,  and 
the  landlord  to  take  possession,  forcibly  if  lAought  fit,  and 
turn  out  the  tenant,  and  shall  not  be  subject  to  any  action 
at  law  for  the  forcible  entry  and  taming  out.  The  tenant 
agrees  to  allow  at  any  time  his  landlord,  agent,  or  work- 
men to  enter  upon  the  said  land  to  cut,  top,  lop,  prune, 
tell,  and  sell,  and  remove  all  or  any  timber  and  poles 
that  are  growing,  or  may  be  hereafter  growing,  on  the  said 
land.  The  tenant  agrees  to  keep  the  buildings,  gates,  and 
fences  in  tenantable  repair  upon  being  allowed  timber  in 
the  rough  for  the  same,  and  not  to  lop,  top,  prune,  or  fall 
any  trees  or  poles  that  are  now  or  may  be  nereafter  grow- 
ing on  the  Hdd  land.  The  tenant  farther  agrees  not  to 
shoot,  hunt,  or  sport  on  the  said  land,  or  destroy  any  game, 
but  to  use  his  best  endeavours  for  the  preservation  of  the 
same,  and  to  allow  his  landlord  or  friends  at  any  time  to 
hunt,  shoot,  and  sport  on  the  said  land.  And  it  is  farther 
agreed  that,  except  in  the  case  as  before  mentioned,  six 
months'  notice  in  writing  shall  be  given  by  either  party 
before  the  expiration  of  any  one  year  to  determine  the 
tenancy.    As  witness  our  hands  this  13th  Oct.  1868. 

William  OaoTiTH. 
(Witness)  Johv  Horcaor. 

It  was  further  sworn  in  evidence  by  the  plaintiff, 
that  the  rabbits,  instead  of  being  destroyed  as 
promised  by  the  defendant,  were  allowed  yery 
greatly  to  increase,  and  that  the  plaintiff  continued 
to  complain,  but  to  no  purpose,  and  that  the  injury 
and  loss  to  him  being  heavy,  he  was  compelled  to 
give  notice  to  quit  the  land  on  the  29th  Sept.  last, 
and  he  accordingly  gave  it  up  at  that  time. 

It  waa  admitted  in  evidence  by  the  defendant 
that  the  plaintiff  had  spoken  and  complained  to  him 
of  the  injury  he  was  sustaining  by  the  increased 
number  of  rabbits,  and  defendant  further  stated 
in  evidence  that  he  had  promised  to  keep  them 
down,  but  that  he  did  not  remember  the  conversa- 
tion with  the  plaintiff  aa  sworn  to  by  him,  and  he 
denied  that  the  delay  in  the  execution  of  the  agree- 
ment by  the  plaintiff  was  until  the  promise  was  given 
by  him,  and  it  was  sworn  in  evidence  by  defendant 
and  other  witnesses  that  the  rabbits  were  not  so 
numerous  during  the  tenancy  of  the  plaintiff  as  in 
previous  years. 

It  was  contended  on  behalf  of  the  defendant  that 
the  promise  relied  on  by  the  plaintiff,  even  if  g^ven 
by  the  defendant,  could  not  add  to  or  vary  the 
express  terms  of  the  written  agreement  or  lease 
under  seal. 

It  was  contended  on  behalf  of  the  plaintiff,  on 
the  authority  of  Lind/ey  v,  Lacey,  34  L,  J.  7,  C.  P. ; 
11  L.  T.  Bep.  N.  8.  278,  and  other  cases,  that  evi- 
dence of  such  promise  was  admissible. 

The  learned  judge  directed  the  jury  that  the 
mahi  question  was  this — namely,  was  the  agreement , 
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signed  by  the  plaintiff  on  the  express  promise  by 
defendant  to  destroy  the  rabbits  ?  If  they  were  of 
opinion  that  such  promise  had  been  given  by  the 
defendant  and  that  the  plaintiff  h^d  signed  the 
agreement  on  the  faith  of  it,  and  relying  upon  such 
promise,  they  must  then  consider  whether  such 
promise  had  been  performer]  by  the  defendant ;  but 
if  they  were  of  opinion  that  such  promise  had  not. 
been  given,  or  had  been  reasonably  carried  out  and 
performed  by  the  defendant,  they  would  in  that  case 
give  their  verdict  for  the  defendant,  but  if,  on  the 
contrary,  they  were  of  opinion  that  the  promise  was 
given  by  the  defendant,  and  the  agreement  signed 
by  the  plaintiff  on  the  faith  of  such  promise,  and 
that  the  same  had  not  been  reasonably  carried  out 
and  performed  by  the  defendant,  they  would  then 
give  their  verdict  for  the  plaintiff,  and  with  such 
damages  as  they  thought  proper  from  the  evidence 
given  before  them.  It  is  submitted  to  the  Court  of 
Exchequer  of  Pleas,  that  the  question  for  the 
opinion  of  this  honourable  court  is  whether  the 
learned  judge  of  the  County  Court  was  right  in 
point  of  law  in  admitting  the  parol  evidence,  varying 
the  terms  of  the  written  agreement,  and  in  his 
direction  to  the  jury  ;  and  that  if  the  opinion  of  the 
court  be  in  the  affirmative,  that  the  appeal  be  dis- 
missed, and  that  if  the  opinion  of  the  court  be  in 
the  negative,  that  a  new  tnal  be  had  in  the  County 
Court,  or  a  verdict  be  entered  for  the  defendant  as 
to  this  honourable  court  shall  seem  proper. 

J.  B  Barst,  Judge. 

Aspland  for  the  ap|)ellant.— The  defendant's 
promise  (assuming  it  to  have  been  made)  was  a  con- 
tinuing promise  to  keep  down  and  destroy  the 
rabbits.  This  promise  was,  therefore,  inconsistent 
with  the  clause  in  the  lease  reserving  to  the  land- 
lord  the  right  to  "  hunt,  shoot,  and  sport,"  which 
includes  the  right  to  shoot  rabbits:  (Jeffries  Y.EoanSy 
34  L.  J.,  N.  S..  261,  C.  P. ;  13  L.  T.  Kep.  N.  8.  72) 
and  parol  evidence  of  such  promise  is  inadniibitible. 
The  rule  of  law  as  laid  down  by  Denman,  C.  J.,  in 
Go8s  V.  LordNuaent,  6  B.  &  Ad.  64,  is,  "If  there  be  a 
contract  which  has  been  reduced  into  writing,  verbal 
evidence  is  not  to  be  allowed  to  be  given  of  what 
passed  between  the  parties  either  before  tlie  written 
instrument  was  made  or  during  the  time  that  it  was 
in  a  state  of  preparation  so  as  to  add  to  or  subtract 
from  or  in  any  manner  to  vary  or  qualify  the 
written  contract.'*  The  promise  was  not  collateral 
to  the  agreement ;  it  imposed  on  the  landlord  an 
additional  and  onerous  obligation  to  destroy  the 
rabbits,  and  affected  the  mutual  rights  of  landlord 
and  tenant  on  the  very  matters  arranged  in  the  lease. 
Lind/ey  v.  Dwy,  34  L.  J.  7,  C.  P, ;  1 1  L.  T.  Rep.  N.  S. 
273,  went  further  than  any  previous  ca«e,  but  is 
distinguishable.  There  the  verbal  agreement  on 
which  the  action  was  brought  did  not  vary  or  inter- 
fere with  the  subsequent  written  agreement.  It  is 
not  clear  that  a  court  of  equity  would  have  com- 
pelled specific  performance  of  the  defendant's  verbal 
promise.  Ramsden  v.  Dyson,  L.  Rep.  1  H.  of  L.  129  ; 
Entery  v.  Parry,  17  L.  T.  Rep.  N.  S.  152  (at  Nisi 
Prius),  is  in  point.  This  case  falls  distinctly  within 
the  mischief  which  the  rule  rejecting  parol  evidence 
was  designed  to  guard  against — of  allowing  loose 
conversations  to  be  given  in  evidence  where  there  is 
a  written  agreement.  Here  the  defendant  does  not 
admit  having  made  the  promise.  The  importance  of 
such  a  stipulation  is  easily  magnified  after  the  event. 

Boll  (A,  Wilson  with  him),  for  the  respondent, 
was  not  called  upon. 

Ebllt,  C.  B.— Mr.  Aspland  has  said  everything 
that  could  be  said  on  his  side  of  the  question,  but, 
nevertheless,  I  am  clearly  of  opinion  that  the 
direction  of  the  County  Court  judge  was*  right  in 
point  of  law.    The  rule  rejecting  parol  evidence  to 
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▼ary  or  contradict  a  written  agreement  has  no  appli- 
cation here,  for  this  waa  a  distinct  collateral  agree- 
ment, founded  on  a  good  consideration.  The  plain- 
tiff in  e£Fect  said,  ''I  will  not  become  your  tenant— 
1  will  not  make  any  bargain  with  yon — ^unless  you 
destroy  the  rabbits,"  and  the  defendant  thereupon 
promised  that  they  should  be  destroyed.  Tt  is  not 
dear  that  this  agreement  could  hare  been  enforced 
at  law  or  in  equity,  but  that  is  a  point  which  we 
leed  not  decide. 

PiooTT,  B. — ^As  to  the  rule  of  law,  this  is  an 
action  upon  a  collateral  agreement.  It  does  not 
detract  from  the  landlord's  right  over  the  game. 
The  tenant,  by  the  written  agreement,  is  to  preserve 
the  game,  diat  is,  not  to  kill  or  destroy  it,  and  the 
right  reserred  to  the  landlord  of  killing  and  destroy- 
ing  is  not  interfered  with  by  the  promise  to  keep 
down  or  destroy  the  rabbits. 

Attorneys  for  the  appellant,  Torr  and  Co. 
Attorneys  for  the  respondent,  Lewii,  Mumuj  and 
Go.  (for  J,  G.  Shq>herdt  Luton). 


Mondavi  Nov.  14, 1870. 

Cannon  and  othbss  v.  Bands. 

Allied Jehinf — Deficiency  tn  a  treasurer's  accounts — 
Jaond given  to  stay  criminal  proceedings — Action  upon 
•^Vakditu  of  bondStiJling  a  prosecution— Illegai 
agreement-^Equitabls  defence  to  action. 

In  an  actum  on  a  bond  in  the  venal  sum  o/'1400il,  ike 
declaratUm  charged  that  the  oond  was  given  by  the 
defendant  to  the  plaintiffs^  as  trustees  of  a  Friendly 
Society,  subject  to  a  condition  thereunder  written, 
whereoy,  after  reciting  that  certain  mowsys  to  the 
amount  of  1400/.  were  stated  to  be  owing  Jf-om  one 
J,  <S\,  to  the  plaintiffs,  as  such  trustees,  and  it  had 
been  a^^eed  that  the  defendant  should  secure  to  the 
plaintiffs  the  sum  oj  700/.,  wirt  of  such  debt,  the 
condition  of  the  bond  was  declared  to  be,  ffc,  and 
averred  that  the  defendant  had  not  paid  the  said  7001 
or  the  said  penalty. 

Plea  2.  7%at  J,  S,  had  been  treasurer  of  the  said  society 
and  there  was  a  deficiency  in  his  accounts  as  such 
treasurer  of  a  sum  of  IJOOl,  and  the  said  trustees  had 
caused  a  warrant  to  be  issued  for  his  apprehension, 
with  a  view  to  proceed  criminal^  against  him  for  an 
alleged  felony  in  respect  of  the  said  money,  and  there- 
upon  it  was  agreed  between  the  said  trustees  and  the 
defendant  that,  instead  of  proceedina  criminally 
against  the  said  J.  S,,  the  trustees  should  accept  pay- 
ment of  lOOOl,  in  ceuh,  in  part  of  such  deficiency,  and 
take  the  defendant's  bond  for  1400/.  as  security  for 
payment  oflOOL,  other  part  of  such  deficiency,  and  the 
bond  in  the  declaration  mentioned  wcu  delivered  and 
accepted  by  the  trustees,  in  pursuance  of  the  said 
illegal  agreement,  and  upon  and  for  no  other  con- 
sideration. 

Plea  8.  As  a  defence  on  eguiuMe  grounds,  the  de- 
fendant repeated  the  allegations  in  plea  2,  to  the  effect 
that  J.  S,  had  been  treasurer  of  the  said  society,  and  that 
there  was  a  deficiency  of  a  large  sum  in  his  accounts, 
in  respect  of  which  the  trustees  alleged  that  he  had 
committed  a  felony,  and  had  caused  a  warrant  to  be 
taken  out  for  his  apprehension;  and  further,  that  the 
said  bond  was  executed  and  delivered  by  the  d^endant 
to  the  plaintiffs  as  such  trustees,  upon  and  subject  to 
certain  terms  and  conditions  then  agreed  upon  be- 
tween  the  said  trustees  and  the  dejendant  and  other 
persons,  on  behalf  of  J.  S,,  that  is  to  say,  upon  the 
terms  and  conditions  that  all  prosecution  ofJ,S.  by 
the  society  or  by  antf  of  its  members  should  cease, 
And  the  dejendant  aUeged  that  all  prosecutions  of 
J,  S,  did  not  cease,  but,  on  the  contrary,  he  was  pro- 
secuted by  two  members  of  the  said  society,  and  tried 
and  acquitted  of  the  several  charges  prejerred  against 


him.  Averment,  that  all  things  happened  to  entitk 
him  in  equity  to  an  unconditional  injunction  to  re- 
strain  the  plainiijffs,  as  such  trustees,  from  suing  on 
the  said  bond  On  demurrer  it  was 

Bfld  by  the  Court  of  Exchequer,  Martin,  ChamuM, 
and  Olsasby  BB.  {dubitanU  Martin  B.,  as  to  plea  2), 
that  the  pleas  were  good,  in  answer  to  the  action  on 
the  bond  as  showing  an  iUegat  agreement  to  stifle  a 
prosecution. 

The  plaintiffs,  as  trustees  on  behalf  of  the  London 
United  District  Society  of  the  Ancient  Order  of 
Foresters*  Friendly  Society,  duly  established,  with 
rules  duly  certified  in  pursuance  of  the  statutes 
relating  to  friendly  societies  (all  ooDditions  haying 
been  fulfilled  necessary  to  vest  the  claim  hereinatfer 
mentioned  in  the  plaintiffs),  by  their  dedaratinn 
charged  that  the  defendant,  by  his  bond,  dated  7th 
Jan.  1869,  became  bound  to  the  plaintiffs  as  and 
being  trustees  as  aforesaid  of  the  said  district 
society  in  the  sum  of  1400/.,  to  be  paid  by  the  defen- 
dant to  the  last-mentioned  plaintiffs,  or  their 
iuocessors,  or  such  trustees  as  aforesaid,  subject  to 
a  condition  thereunder  written,  whereby,  after 
reciting  that  certain  moneys,  to  wit,  to  the  amount 
of  about  1700/1,  were  stated  to  be  due  and  owing 
from  John  Stimson  to  the  last-mentioned  plaintiffs 
as  trustees  as  aforesaid,  and  that  it  had  been  agreed  by 
and  between  the  said  John  Stimson  and  the  pUuntiffi 
as  such  trustees  as  aforesaid  and  the  defendant,  that 
the  defendant  should  secure  to  the  plaintiffs  the 
sum  of  700/.,  as  part  of  the  above-mentioned  debt, 
the  condition  of  the  said  bond  was  declared  to  be 
that  ^  if  the  defendant  should,  on  or  before  the  7th 
July  then  next  (which  day  dapsed  before  this  tm%\ 
pay  to  the  plaintiffs,  or  one  of  them,  or  their  suc- 
cessors, as  such  trustees  as  aforesaid,  the  sum  of 
700/.,  then  the  said  bond  should  be  roid,  otherwise 
to  be  in  full  force  and  effect ;  and  the  defendant 
had  not  paid  the  said  700^,  as  aforesaid,  and 
had  not  paid  the  said  penalty,  and  the  plaiotiffi, 
as  trustees  as  aforesaid,  claimed  1400/.  Is. 

The  defendant,  amongst  other  pleas,  by  his  seomid 
plea  said  that,  before  the  making  and  executing  of 
the  said  bond,  one  John  Stimson  had  been  secretary 
and    treasurer   to    the   London    United    District 
Society  of  the  Andent  Order  of  Foresters'  Friendly 
Society,  and  there  was  a  deficiency  in  his  accounts 
as  such  secretary  and  treasurer  of  a  large  sam 
amounting,  to  wit,  to  1700iL,  which  ai^ieared  by  the 
books  and  accounts  of  the  said  sodety  to  be  doe 
from  the  said  John  Stimson  to  the  trustees  for  the 
time  being  of  the  said  society,  and  the  said  trustees 
had  caused  a  warrant  to  be  issued  for  the  apprehen- 
sion of  the  said  John  Stimson,  unth  a  view  to  pro- 
ceeding  criminally  against  him  for  an  alleged  felony 
in  respect  of  tlie  said  money  appearing  by  the 
said  books  and  accounts  to  be  due  from  the  said 
John  Stimson  to  the  said  trustees,  &c.,  as  aforessid, 
and  thereupon  it  was  agreed  by  and  between  the 
trustees  for  the  time  being  of  the  said  sodety  and 
the  defendant  and  certain  other  persons  on  behalf 
of  the  said  John  Stimson  that,  instead  of  procestSng 
criminally  against  the  said  John  Stimson  as  afore- 
said, the  trustees  for  the  time  bdng  of  the  ssid 
sodety  should  accept  in  payment  of  a  part  of  the 
said  deficiency  a  sum  of  lOOOL  in  cash,  and  take  the 
bond  of  the  defendant  for  1400/.  as  security  for  the 
psyment  of  700/.  other  part  of  the  said  defldency, 
and  the  bond    in  the   declaration  mentioned  wsi 
delivered  to  and  accepted  by  the  said  trustees  for 
the  time  being  of  the  said  sodety,  la  pursuanee  of 
the  said  illegal  agreement,  and  upon  and  for  no  other 
cause  or  consideration  whatever. 

And  for  a  third  plea,  by  way  of  defence,  on 
equitable  grounds,  the  defendant  repeated  the 
allegations  and  statements  in  the  second  plea  to 
the  effect  that  John  Stimson  had  been  secietsiy  sad 
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treasarer  of  the  friendly  society  therein  mentioned, 
Mndt  that  there  was  a  deficiency  of  a  large  sum  in 
his  accounts  in  respect  of  which  the  trustees  for  the 
time  being  of  the  said  society  aUege/I  that  he  had  com' 
mtted  a  ftionify  and  had  caused  a  warrant  to  be 
taken  oat  for  the  apprehension  of  the  said  John  Stim- 
9on.  And  further,  that  the  said  bond  was  executed 
and  delivered  by  the  defendant  to  the  plaintiffs  as 
inch  trustees,  &c^  upon  and  subject  to  certain  terms 
and  conditions  then  agreed  upon  by  and  between 
the  trustees  for  the  time  being  of  the  said  society, 
and  the  defendant  and  certain  other  persons  on 
behalf  of  the  said  John  Stimson,  that  is  to  say, 
upon  the  terms  and  conditions  that  all,  prosecution 
of  the  said  John  Stimson  by  the  satd  society  or  by 
any  of  its  members  should  cease,  and  the  de- 
fendant alleged  that  the  prosecution  of  the  said 
John  Stimson  did  not  cease,  but,  on  the  contrary, 
he  was  prosecuted  6y  two  members  of  the  said  aoctety 
(a),  and  tried  and  acquitted  of  the  several  charges 
preferred  against  him.  Ayerment  that  all  things 
happened,  &c.,  to  entitle  him  in  equity  to  an  un- 
conditional  injunction  to  restrain  the  plaintiffs  as 
such  trustees  as  aforesaid  from  suing  on  the  said 
bond. 

Demurrer  and  joinder  in  demurrer  to  the  said 
pleas  2  and  8.  A  ground  of  demurrer  to  the  second 
plea  was,  that  it  was  bad  because  it  was  consistent 
with  the  plea  that  all  parties  supposed  that  no 
crime  had  been  committed. 

A  ground  of  demurrer  to  the  third  plea  was  that 
such  plea  was  bad,  because,  under  the  circumstances 
therein  set  forth,  a  perpetual  and  unconditional 
injunction  could  not  be  obtained  in  equity  by  the 
defendant  to  restrain  the  plaintiffs  from  proceeding 
in  this  case. 

The  plaintiffs'  points  for  argument. — ^First,  that 
it  is  not  stated  that  any  crime  had  been  committed, 
and  it  is  consistent  with  the  allegations  that  all 
parties  knew  that  no  prosecution  could  be  main- 
tained ;  secondly,  that  a  court  of  equity  would  not 
interfere  under  the  circumstances  stated;  thirdly, 
that  the  third  plea  seeks  to  vary  the  written  iocn- 
meot  otherwise  than  for  the  purpose  of  establishing 
an  illegality. 

The  defendant's  points  for  argument — First,  that 
the  second  plea  shows  that  the  plaintiffs  were  parties 
to  a  corrupt  agreement  to  stifle  a  prosecution,  and 
that  the  bond  sued  upon  was  given  in  pursuance  of 
due  consideration  for  the  said  corrupt  agreement ; 
s.condly,  that  the  third  plea  is  good,  because  it 
abows  that  the  plaintiffs  were  parties  to  a  corrupt 
and  illegal  agreement ;  and  a  court  of  equity  would 
restrain  them  from  taking  advantage  ot  their  own 
corruption  and  illegality  ;  thirdly,  the  third  plea  is 
also  good,  because  it  shows  that  the  bond  was  given 
to  the  plaintiffs  upon  a  condition  which  was  broken. 

Quairif  Q.  C.  (with  him  was  Bosanquet)^  for  the 
plaintiffs,  in  support  of  the  demurrer  to  the  second 
and  third  pleas.  The  second  plea  is  bad  for  not 
alleging  that  any  felony  was  committed ;  and  the 
third  plea  is  bad  on  the  ground  of  being  an  attempt 
to  vary  a  deed  by  putting  in  evidence  against  it  a 
parol  agreement ;  and,  secondly,  it  is  an  attempt  to 
act  upon  an  agreement  which  the  defendant  says  is 
an  illegal  agreement.  It  is  a  well-known  rule  of 
evidence  that  a  written  contract  cannot  be  varied 
by  parol ;  and  the  rule  is  the  same  both  at  law  and 
in  equity.  In  Pooky  v.  Harradine,  7  E.  &  B  ;  26 
L.  J.  156,  Q.  B.,  Coleridge,  J.,  delivering  the  cuti- 
aidered  judgment  of  the  Court  of  Queen's  Bench, 
aaid :  "  The  plaintiff  having  demurred  to  this  plea, 
we  have  to  determine  whether  the  facts  stated  in 


(a)  The  words  here  appearing  in  italics  were  inserted 
dnriDg  the  ar^fument  by  the  aefeudimt'8  counael  as  au 
amendment,  at  the  suggestion  of  Mortiu,  B. 


the  plea  amount  to  an  equitable  defence  at  law. 
It  seems  to  have  been  thought  that  the  discharge  of 
the  surety,  by  such  giving  time  to  the  principal, 
was  founded  on  a  variation  oj  the  contract  between 
the  creditors  and  the  surety ;  and,  if  that  he  so, 
it  necessarily  follows  (/As  ruie  of  evidence  a$  to  not 
varying  a  contract  by  parol  being  the  same  at  law  and  in 
equity)  that  no  parol  contemporaneous  agreement 
could  be  allowed  to  vary  the  contract  in  the  case  of  a 
written  instrument."  [Cleasbt,  B. — You  say  it 
cannot  be  made  part  of  the  contract.]  Clearly  it 
cannot ;  no  parol  evidence  is  admissible  to  control 
the  absolute  effect  of  a  bond  in  the  absence  of 
fraud  :  (Ex  parte  Morley^  re  Govett  and  [scioh,  2  Deac 
&  Chit.  50).  Croome  v.  Lediard  (before  the  Master 
of  the  Rolls,  2  Myl.  &  E.  251,  and  affirmed  on  appeal 
by  the  Lord  Chancellor,  lb.  257)  is  to  the  like  effect 
in  the  case  of  a  written  agreement.  [Clsasbt,  B. — 
I  should  imagine  there  were  numerous  cases  to  show 
that  if  a  bond  be  given  for  a  particular  purpose, 
equity  would  interfere  to  prevent  its  being  enforced 
for  a  totally  different  purpose.]  The  technical 
rule,  with  rescard  to  the  non-admissibility  of  parol 
evidence  in  such  a  case,  holds  in  equity  as  well  as 
at  law.  that  the  contract  cannot  be  contradicted. 
In  the  case  of  fraud  (but  there  is  none  here),  upon 
filing  a  bill,  equity  would  order  the  contract  to  be 
delivered  up  to  be  cancelled  ;  or,  on  the  ground  of 
some  mistake  or  omission,  the  party  might  be  en- 
titled in  equity  to  have  the  contract  reformed.  But 
this  is  a  perfectly  good  bond  on  the  face  of  it,  and 
it  is  not  competent  either  at  law  or  in  equity  to  Im- 
port into  it  terms  which  do  not  appear  on  its  face. 
When  is  the  prosecution  to  cease  ?  He  might  be 
prosecuted  twenty  years  hence.  Here  too  the  defen- 
dant was  a  party  to  the  wrong,  and  cannot,  as  a 
particeps  criminis,  be  allowed  to  set  up  that  wrong  as 
an  answer  to  this  action.     He  cited  also 

Taylor  on  Evidence,  5ih  edit.,  par.  1041,  p.  987. 

Gates,  for  the  defendant  contra,  supported  the 
pleas,  and  contended  that  they  were  good.  Parol 
evidence  may  be  given  either  to  defeat  or  to  meet 
the  contract  sued  upon.  The  law  on  that  point  is 
thus  laid  down  by  Story  J.,  in  his  Commentaries  on 
Equity  Jurisprudence  (vol.  2,  s.  1581,  p.  788, 
10th  pdit.),  **The  same  general  rule  prevails  in 
equity  is  at  law,  that  parol  evidence  is  not  admis- 
sible to  contradict,  qualify,  extend,  or  vary  written 
instruments;  and  that  the  interpretation  of  them 
must  depend  upon  their  own  terms.  But,  in  cases 
of  accident,  mistake,  or  fraud,  courts  of  equity  are 
constantly  in  the  habit  of  admitting  parol  evidence 
to  qualify  and  correct,  and  even  to  defeat  the  terms 
of  written  instruments."  Equity  will  interfere, 
also,  to  restrain  an  illegality  or  things  prohibited  by 
the  moral  or  statute  law.  It  has  been  urged  by  the 
plaintiffs  that  the  defendant  being  a  party  to  the 
wrong,  has  no  locus  standi,  but  I  contend  that  equity 
would  have  ordered  this  document  to  be  delivered 
up  to  be  cancelled.  It  may  be  true  that  in  general 
courts  of  equity  following  the  rule  of  law  will  not 
interfere  to  grant  relief  where  the  parties  are  con- 
cerned in  illegal  transactions,  upon  the  principle  of 
the  maxim,  ''  In  pari  delicto,  potior  est  conditio  de/en' 
dentis,  et  possidentis;**  but,  as  Story  observes  (1.  i6. 
sect.  298,  pp.  294-5),  **  In  cases  where  the  agree- 
ments or  other  transactions  are  repudiated  on 
account  of  their  being  against  public  policy,  the  cir- 
cumstance that  the  relief  is  asked  by  a  party  who  is 
pcwticeps  criminis  is  not  in  equity  material."  Thus, 
in  Osbaidision  v.  Simpson  and  others,  13  Sim.  518, 
before  the  Vice- Chancellor  of  England,  securities 
given  by  the  plaintiff  to  prevent  a  prosecution  for 
cheating  at  cards  were  decreed  to  bu  delivered 
up.  The  pleas  are  good.  Lot»king  at  them  as  at 
law,  they  show  an  agreement  made  upon  a 
condition,    which    condition    has    not    been     per- 
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formed,  and  so  cannot  be  sued  upon ;  or, 
looking  at  them  in  an  equitable  point  of 
▼iew,  then  they  clearly  ihow  an  illegal  agreement. 
Shutting  one*8  eyes  to  the  illegality  the  third  f^lea 
it  good  at  law,  the  condition  not  having  been 
performed.  In  lAndley  ▼.  Lacey^  17  C.  B.,  N.  S., 
678;  34  L.  J.  7,  C.  P.;  11  L.  T.  Rep.  N.  S.  278, 
upon  a  negotiation  between  the  plaintiff  and  the 
defendant  for  the  tale  of  the  fixtures,  furniture,  and 
goodwill  of  a  business  (the  agreement  for  which  was 
afterwards  reduced  into  writing),  a  dtstinct  and 
uparate  promise  was  made  by  the  defendant,  in  con- 
sideration of  tiie  plaintiff's  signing  the  agreement, 
that  he,  the  defendant,  would  settle  an  action  then 
pending  against  the  plaintiff  at  the  suit  of  one  C, 
and  it  was  held  by  the  Court  of  Common  Pleas  that 
evidence  of  this  prior  oral  agreement  was  admissible, 
notwithstanding  the  written  agreement  contained 
an  authorisation  to  the  defendant  to  settle  C.'s 
action  out  of  the  purchase-money.  Erie,  C.  J.,  in 
giving  his  judgment  in  that  case,  in  comment- 
ing on  several  of  the  cases  cited  in  argument, 
said,  at  p.  685  of  17  C.  B.,  N.  8.,  <<If  the  instru- 
ment shows  that  it  was  meant  to  contain  the 
whole  bargain  between  the  parties,  no  extrinsic 
evidence  can  be  admitted  to  introduce  a  term  which 
does  not  appear  there.  But,  if  it  be  clear  that  the 
written  instrument  does  not  contain  the  whole,  and 
the  jury  find  that  there  was  a  distinct  collateral 
verbal  agreement  between-  the  parties  not  incon- 
sistent with  the  written  contract,  the  law  does  not 
prohibit  such  distinct  collateral  agreement  from 
being  enforced.  In  some  of  the  cases,  as  in  Harris 
V.  Ricketty  4  H.  &  N.  1 ;  28  L.  J.  197,  Ex.,  there  was 
a  prior  verbal  agreement.  In  Davit  v.  Jones^  17 
C.  B.  626 ;  26  L.  J.  91,  C.  P.,  the  oral  and  the 
written  agreement  were  contemporaneous.  So,  in 
fFa//MV.I,f«e//,6L.T.Rep.N.S.  48  ;  11  C.B.,N.  S., 
369 ;  31  L.  J.  100,  C.  P.,  there  was  a  contem- 
poraneous oral  agreement  that  the  farm  was  not  to  be 
transferred  unless  Lord  Sydney  consented  to  accept 
the  plaintiff  as  his  tenant.  It  is  clear,  therefore, 
that,  if  there  be  a  distinct  collateral  oral  agree- 
ment between  the  parties,  it  is  immaterial  whether  it 
precedes,  or  is  contemporary  with,  the  written 
agreement.  I  think  it  is  clear  from  the  evidence 
here  that  there  was  a  distinct  collateral  agreement 
that  Chase's  action  should  be  settled  by  the  defen- 
dant, and  that  evidence  of  that  agreement,  which 
was  perfectly  consistent  with  the  written  agree- 
ment, was  admissible ;  the  rule,  therefore,  will  be 
discharged  ;*'  and  in  that  opinion  both  Byles  and 
Keating,  JJ.  concurred.  The  case  of  Bannerman  v. 
White,  4  L.  T.  Rep.  N.  S.  740 ;  10  C.  B.,  N.  S.  844  ; 
81  L.  J.  28,  C.  P.  is  also  an  authority  that,  setting 
aside  the  question  of  illegality,  this  plea  is  good  at 
law,  on  the  ground  of  the  non-performance  of  the 
condition.  .  [Mabttm,  B.— In  that  case  there  was  no 
written  contract  at  all.]  The  reasoning  there  is 
applicable  here.  The  bond  is  vicious  as  founded  on 
an  illegal  contract.  The  plea  shows  that,  and  is  good. 
In  the  recent  case  of  Williams  and  another  v.  Bay  ley, 
in  the  House  of  Lords,  14  L.  T.  Rep.  N.  S.  802 ; 
L.  Rep.  1  Eng.  and  Ir.  App.  200  ;  86  L.  J.  816,  Ch.,  the 
House  of  Lords  upheld  the  decision  of  Stuart,  V.C., 
that  equitable  security  for  the  payment  of  certain 
bills,  obtained  by  the  plaintiffs  from  the  defendant 
by  working  on  his  fears  for  the  safety  of  his  son, 
who  had  forged  the  defendant's  signature  to  such 
bills,  though  without  holding  out  any  direct  threat 
or  any  distinct  promise  not  to  prosecute,  was  void, 
as  having  been  obtained  by  undue  pressure;  and 
they  held  also  that  the  arrangement  was  invalid,  as 
amounting  to  an  agreement  to  sttfle  a  prosecution. 
That  is  precisely  the  case  here  The  second  plea 
setting  out  the  illegal  agreement,  is  good  at  law ;  and 
it  is  not  necessary  to  allege  in  a  plt^a  of  this  sort, 
that  the  party  had  been  guilty  of  felony.    The  de- 


fendant in  these  cases  is  usually  the  party  himsdf, 
and  he  would  never  be  found  alleging  his  own  guilt 
on  the  record.     To  do   so  would  be   to    turn  a 
Nisi  Prius  Court  into  a  criminal  court.  Again  in  Kier 
V.  Leeman  and  another,  6  Q.  B.  308 ;  13  L.  J.  N.  S., 
2.>().  Q.B.,  it  is  said  most  distinctly  by  Lord  Denman 
Ui'iivering  the  considered  judgment  of  that  court, 
(at  p.  316)  that  '*  the  principle  of  law  is  laid  down 
by  Wilmot,  C.  J.,  in  CoUins  v.  Blanteme,  2  Wils.  841, 
349 ;  I  Sm.  L.  C.  164 ;  lb.  4th  edit  263 ;  lb.  6th  edit. 
326,  that  a  contract  to  withdraw  a  prosecution  for 
perjury,  and  consent  to  give  no  evidence  against  the 
accused,  is  founded  on  unlawful  consideration,  and 
void.    Of  the  soundness  of  this  decision  no  doubt 
could  be  entertained,  whether  the  party  accused 
were   innocent   or    guilty  of   the  crime  charged. 
If  innocent,  the  law  was  abused  for  the  purpoK 
of  extortion;    if   guilty,  the  law  was  eluded    by 
a  corrupt  compromise,   screening  the  criminal  for 
a  bribe."     That   case    was    affirmed   in  error  (9 
Q.  B.  371 ;    16    L.  J.,  N.   S..  360,  Q.  B.) ;    and 
in    the  considered    judgment   of    the  court,    de- 
livered by  Tindal,  C.  J.,  his  Lordship  said  (p.  392): 
**It    seems    clear,  from    the   various    authorities 
brought  before  us  in  the  argument,  that  some  mis- 
demeanors are  of  such  a  nature  that  a  contract 
to  wididraw  a  prosecution  in  respect  of  them,  and 
to  consent  to  give  no  evidence  against  the  parties 
accused  is  founded  on   an  illegal  consideration.** 
In  no  single  case  has  it  been  held  necessary  to 
allege  that  the  party  was  guilty  of  the  offence.    It 
is  the  illegal  agreement   to    stifle  the  prosecution. 
which  is  the  main  point    It  was  an  interference 
with  the  administration  of   the  law,  whether  the 
man  was  guilty  of  the  felony  or  not 

Quotn,  Q.C.,  in  reply. — ^The  defendant  ingeniously 
mixes  up  the  two  pleas  together,  and  supports 
the  one  by  reference  to  the  other.  But  the  two 
are  distinct.  If  illegality  were  shown  on  the  face 
of  it,  I  could  not  support  the  present  contention, 
but  no  illegality  is  shown  on  the  face  of  plea  2, 
and  plea  3  attempts  to  set  up  a  parol  agreement 
to  upset  a  written  one.  If  one  accused  a  man  by 
mistake  of  felony,  and  said,  "  I  won't  go  on  with  the 
prosecution,  but  you  must  give  me  a  bond,**  there 
would  surely  be  no  obligation  to  go  on  with  the 
prosecution.  The  defendant  calls  this  an  "illegal 
agreement,"  but  there  is  no  allegation  showing  it 
to  be  so.  All  parties  knew  there  had  been  no  felony 
at  all.  The  case  of  Ward  v.  Lloyd,  7  Sc.  N.  R  499; 
6  M.  &  G.  786 ;  13  L.  J.,  N.  S.,  6,  C.  P.,  shows  that 
to  induce  the  court  to  set  aside  a  security  as  given 
upon  an  agreement  to  compromise  a  f^ony,  it  must 
most  distinctly  and  clearly  appear  that  a  felony 
has  been  committed.  Lord  Westbury,  in  the  Houae 
of  Lords,  in  Williams  v.  Bavlof  (ubi  svp.y,  lays  down 
the  principle  in  most  luda  Jangusge,  that  parties 
who  are  aware  that  a  felony  has  been  committed, 
are  not  to  make  a  trade  of  it,  and  convert  a  crime 
into  a  source  of  profit  to  themselves.  So  I  here 
contend  that  the  plea  should  show  a  crime  com- 
mitted, knowledge  of  such  crime  by  the  parties,  and 
a  corrupt  taking  of  money  to  prevent  the  course 
of  justice  ;  no  one  of  which  things  is  shown.  As  to 
Kier  v.  Leeman,  there  it  was  stated,  on  the  very  face 
of  the  declaration,  that'  the  crime  had  been  com- 
mitted ;  the  main  point  in  that  case  was  whether  there 
was  any  distinction  between  compromising  a  misde- 
meanor and  compromising  a  felony,  and  the  point  for 
which  the  case  has  been  cited  on  the  present  occasion, 
never  in  fact  arose.  The  third  plea  amounts  to  no 
more  than  the  second.  It  contains  no  allegation  of 
illegality.  [Chanxbll,  B.— It  puts  it  in  the  form  of 
an  agreement,  and,  whether  that  agreement  be  legal 
or  illegal,  it  was  a  breach  of  it]  The  passages 
cited  from  Story  are  not  disputed  by  the  plaintiffs. 
There  was  no  '*  fraud  "  or  "  mistake  **  bete,  nor  has 
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it  been  brought  by  my  friend  under  &ny  other  head, 
justifying  equitable  relief.  If  LindUy  y.  Lac^y  be 
law,  it  can  only  be  on  the  authority  of  the  class  of 
cases,  such  as  Pym  y.  Campbell  and  others^  6  £.  &  B. 
870;  26  L.  J.  277,  Q.  B. ;  and  Davis  y.  Jones,  17 
C.  B.,  N.  8^  625 ;  26  L.  J.  91,  C.  P. 

Mabtiv,  B. — I  belleye  that  we  are  all  of  opinion 
that  the  defendant's  third  plea  is  a  thoroughly  good 
plea.  With  regard  to  the  second  plea,  speaking  for 
myself  alone,  I  confess  I  have  soroe  doubt,  but  I 
have  none  as  to  the  third.  (His  Lordship  here  read 
the  second  plea.)  The  declaration  stated  that  the 
plaintiffs,  being  trustees  of  a  certain  friendly 
society,  the  defendant,  by  his  bond,  became  bound 
to  the  plaintiffs,  as  such  trustees,  in  the  penal  sum 
of  1400il,  subject  to  a  condition  that,  whereas 
moneys  amounting  to  1700^.,  were  stated  to  be  due 
and  owing  from  one  John  Stimson  to  the  plaintiffs, 
as  such  trustees,  and  it  had  been  agreed  between 
the  plaintiffs  and  John  Stimson  and  the  defendant, 
that  the  defendant  should  secure  to  the  plaintiffs 
700/.  as  part  of  the  said  debl^  of  1700/.,  then,  if 
the  defendant  before  a  day  named  (and  which 
elapsed  before  action),  should  pay  to  the  plaintiffs 
700/.,  the  said  bond  should  be  void,  and  so  forth. 
The  defendant,  by  his  second  plea,  alleged,  that 
before  the  making  of  the  bond,  Stimson  had  been 
secretary  and  treasurer  to  the  said  friendly  society, 
and  there  was  a  deficiency  in  his  accounts,  as  such 
secretary  and  treasurer,  of  a  sum  oi  1700/.,  wbich 
appeared  by  the  society's  books  to  be  due  from 
Stimson  to  the  trustees  of  the  society,  and  Uie 
said  trustees  had  caused  a  warrant  to  be  issued  for 
the  apprehension  of  the  said  Stimson,  with  a  view  to 
proceeding  criminally  against  him  for  an  alleged 
felony  in  respect  of  the  said  money  appearing  by 
the  said  books  to  be  due  from  him  to  the  said 
trustees ;  and  thereupon  it  was  agreed  between  the 
said  trustees  and  the  defendant,  and  certain  other 
persons  on  behalf  of  the  said  Stimson,  that  instead 
of  proceeding  criminally  against  the  said  Stimson, 
the  said  trustees  should  accept  1000/.,  in  cash,  in 
payment  of  a  part  of  the  said  deficiency,  and 
take  tbe  defendant's  bond  for  1400/1,  as  security 
for  payment  of  the  remaining  700/1  thereof,  and 
it  averred  that  the  bond  sued  on  was  delivered 
and  accepted  by  tbe  said  trustees  in  pursuance  of 
the  said  illegal  agreement,  and  upon  and  for  no 
other  consideration,  in  his  third  plea,  pleaded  as 
a  defence  on  equitable  grounds,  the  defendant  re- 
peats the  allegations  in  the  second  plea  to  the  effect 
that  Stimson  had  been  secretary  and  treasurer  to 
the  society,  and  that  there  was  a  defect  in  his 
accounts,  in  respect  of  which  the  said  trustees 
alleged  that  he  had  commited  a  felony,  and  had 
caused  a  warrant  to  be  taken  out  for  his  apprehension. 
And  the  said  third  plea  further  alleges  that  the  said 
bond  was  executed  and  delivered  by  the  defendant 
to  the  plaintiffs  upon  and  subject  to  certain  terms 
and  conditions  then  agreed  upon  between  the  trus- 
tees and  the  defendant  and  other  persons  on  behalf 
of  Stimson,  namely,  that  all  prosecution  by  the  said 
society  or  by  any  of  its  members  should  cease.  Now 
Mr.  Gates  has  contended  that  that  was  an  illegal 
agreement,  and  I  am  of  opinion  that  he  is  right  in 
so  contending,  and  that  such  an  agpreement  is  Ulegal. 
The  latter  part  of  the  plea  shows  that  some  parties, 
members  of  the  society,  prosecuted  Stimson,  who 
was  tried  and  acquitted  of  the  several  charges 
preferred  against  him.  Now  I  think  that  if 
that  be  not  a  good  answer  in  equity  to  this 
action  that  it  ought  to  be  so,  and  it  seems  to 
me  to  be  very  like  the  case  of  a  man  giving  a  bond 
for  1000/.  to  a  man  whom  he  believes  to  1^  about 
to  marry  a  given  young  lady,  and  giving  it  to  him 
on  that  express  ground  and  for  that  reason  solely, 
where  sorely  it  would  be  contrary  to  equity,  sup- 


posing the  obligee  of  the  bond  to  break  the  engage- 
ment and  decline  to  marry  the  lady,  that  he  should 
sue  the  obligor  on  the  bond,  he  himself  having 
failed  to  perform  that  which  was  the  very 
substance  of  tbe  matter,  and  in  fact  and  truth 
the  consideration  for  the  bond  having  been  given. 
At  all  events,  as  I  have  said,  if  it  be  that  a  court  of 
equity  would  not  interfere  to  give  relief  against  an 
action  on  the  bond  in  such  a  case,  I  think  that  it 
ought  to  do  so,  but  I  give  no  judgment  in  this  case 
upon  that  point,  as  I  am  of  opinion  that  the  third 
plea  shows  that  the  bond  was  given  upon  an  illegal 
agreement,  and  that  it  is  a  good  plea  upon  that 
ground. 

Chanhell,  B. — ^I  also  think  that  the  defendant's 
third  plea  is  good,  and  an  answer  to  the  action, 
irrespective  of  the  question  whether  or  not  the 
agreement  was  broken.  The  questions  for  our 
decision  here  are  whether  the  agreement  stated  in 
the  third  plea  as  amended  is  illegal  or  not;  and 
then,  whether  it  be  illegal  or  not,  whether  it 
was  broken.  Now  I  am  of  opinion,  and  for  the 
reason  given  by  my  brother  Martin,  that  the  agree- 
ment in  consequence  of  which  the  bond  was  given 
was  an  illegal  agreement,  and  that  the  bond  was 
given  to  secure  an  illegal  object.  With  regard 
to  the  second  plea  I  rather  think  that  that  also  is 
good. 

Clbasbt,  B. — ^I  am  of  the  same  opinion.  I  think 
both  these  pleas  are  good,  because  they  both  show 
that  the  bond  was  given  expressly  in  order  to  stifle 
a  prosecution.  The  agreement,  therefore,  under 
which  the  bond  was  given  was  one  contrary  to 
public  policy.  Both  the  pleas  state  that  the  plain- 
tiffs had  caused  a  warrant  to  be  issued  for  the 
apprehension  of  Stimson  with  a  view  to  proceeding 
criminally  a  ainst  him  for  an  alleged  felony,  and 
that  then  an  agreement  was  come  to  between  the 
plaintiffs  and  the  defendant  that  instead  of  the 
plaintiffs  so  proceeding  criminally  against  Stimson 
the  defendant  should  give  his  bond  to  the  plaintiffs 
for  the  sum  of  money  therein  mentioned,  and  now 
sought  to  be  recovered,  and  that  all  prosecution  of 
Stimson  by  the  said  society  or  any  of  its  members 
should  cease.  Now  when  we  are  dealing  with  an 
illegality  of  this  nature  we  must  look  to  the 
effect  and  substance  of  all  the  words  used  more 
than  to  the  very  precise  words  themselves.  Here 
the  plaintiffs  were  about  to  prosecute  this  man  for 
an  alleged  felony,  and  then  this  bond  was  given  as 
an  inducement  to  them  to  refrain  from  so  prose- 
cuting.   I  think  that  both  these  pleas  are  good. 

Judgment  Jor  the  defenaant  on  both  pleas. 

Attorneys  for  the  plaintiffs,  Shaen  and  Roacony 
8,  Bedford-row,  W.C. 

Attorneys  for  the  defendant,  Brundrett,  Randal^ 
and  Govett,  10,  King*8-bench-walk,  Temple,  £.0. 


CBOWN    GASES    &B8EBVED, 

Reported  by  Jobh  Thompoom,  Esq.,  Barristec^t-Law. 

Satvrday,  Jan.  21,  1871. 

(Before  Bovill,  C.J.,  Willbs,  J.,  Chahmbll,  B., 
PiooTT,  B.,  and  Hanmen,  J.) 

Kbq.  v.  Uabdino. 

Malicious  injuries -~  Obstructing  railway  trains —  Sig* 
nailing  to  stop— 2i  ^  25  Vict.  c.  97,  s.  36. 

A  person  improperly  went  on  a  line  of  railwayy  and 
seeing  a  train  approaching  attempted  to  stop  it  by 
placing  himself  on  the  space  between  two  lines  of  rails, 
and  held  up  hu  arms  in  the  mode  used  6y  inspectors  of 
the  line  when  desirous  of  stopping  a  train,    fhe  driver 
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was  thereupon  induced  to  diminish  the  speed  from 
twenty  to  four  miles  per  hour, 

Hetd^  that  this  amounted  to  the  offence  in  24  f-  25  V^ict. 
e,  97,  «.  36,  of  unlawfuUy  obstructing  an  engine  or 
carriage  using  a  ratUay. 

Casereserred  for  the  opinion  of  this  Court  by 
Keating,  J. 

The  defendant  was  tried  before  me  at  Bedford  on 
the  26th  July  1870,  upon  an  indictment  under 
24  &  25  Vict,  c  97,  s.  36,  which  charged  in  the 
first  count  that  by  a  certain  unlawful  act,  to  wit, 
by  unlawfully  interfering  with  and  changing,  and 
by  making  and  showing  certain  signals  upon  a 
certain  railway,  to  wit,  the  Midland  Ballway,  he 
unlawfuUy  and  wilfully  did  obstruct  and  cause  to 
be  obstructed  an  engine  and  carriages  then 
using  the  said  railway,  against  the  statute,  &c. 

The    second     count    charged     generally    that 

•    he   did   unlswfully    and    wUfully    obstruct    and 

cause  to  be  obstructed  an    engine  and  carriages 

then  using  the  said  railway,  against  the  statute,  &c. 

At  ten  a.m.  ^on  the  24th  May  1870,  the  defen- 
dant requested  the  signalman  at  the  Luton  station 
to  stop  the  goods  train  then  coming  towards  it,  on 
its  way  to  I^agrave,  two  and  a  half  miles  nearer  to 
Bedford,  to  which  latter  place  he  was  anxious  to 
proceed  in  order  to  catch  a  passenger  train.  The 
signalman  refused  to  do  so,  and  refened  him  to  the 
station  master,  who  also  gave  a  like  refusal.  The 
defendant  then  proceed^  along  the  line  towards 
Leagrave,  700  or  800  yards,  and  the  goods  train 
approaciiing  him,  having  passed  the  Luton  station, 
he  placed  himself  on  the  apace  betwtwu  the  two 
lines  of  railway  and  held  up  his  arms  in  the  mode 
used  by  inspectors  of  the  line  wneu  desirous  of 
stopping  a  tiaiu  between  two  stations.  The  defen- 
dant knew  that  his  doing  so  would  probably  induce 
the  driver  to  stop  or  slacken  speed,  and  his  intention 
was  to  produce  that  e£fect.  The  driver  supposing 
him  to  be  an  inspector  shut  ofif  steam,  dimin- 
ishing the  speed  gradually  from  twenty  to 
four  miles  an  hour,  and  the  defendant,  when 
the  train  came  up  at  that  speed,'  jumped 
into  the  guard's  van,  and  the  train,  without 
actually  stopping,  proceeded  onwards  towards  Lea- 
grave  at  its  usual  pace.  The  delay  caut»ed  by 
shutting  off  the  steam  and  diminishing  the  speed, 
was  about  four  minutes,  and  the  station- masicr 
stated  that  if  the  goods  train  had  not,  on  that 
occasion,  been  before  its  usual  time,  the  delay 
of  four  minutes  would  have  obliged  him  to  stop  the 
next  passenger  train,  if  punctual  to  its  time.  No 
actual  delay  iu  that  respect,  however,  took  place. 
The  defendant  was  a  season- ticket  holder,  but  had 
no  right,  as  such,  to  travel  on  a  goods  train. 

On  the  authority  of  the  case  of  Heg.  v.  Hcuffield, 
22  L.  T.  Bep.  N.  S.  664 ;  L.  Bep.  1  Cr.  Cas.  Bes. 
253, 1  told  tne  jury  that  if  they  found  the  facts  as 
btated,  the  case  was  one  of  obstruction  within  the 
36th  section,  24  &  25  Vict,  c  97. 

The  defendant  was,  therefore,  found  guilty  ;  but  as 
in  the  case  referred  to  the  act  was  one  of  an  inter- 
ference with  the  signals  of  the  company,  1  desire  to 
know  whether  I  was  right  in  extending  that  deci- 
sion to  the  present  case. 

If  so,  the  conviction  to  be  aflirmed,  otherwise 
quashed. 

H.  S.  Kbating. 

No  counsel  appeared  for  the  prisoner. 

Merewether  for  the  prosecution.— The  conviction 
was  right.  The  case  comes  within  ttie  decision  of 
Reg.  V.  Hadjield^  where  the  going  on  to  a  railway 
and  altering  the  signals,  and  so  causing  an  engine- 
driver  to  slacken  the  speed  of  a  train  from  a  fast  to 
a  very  slow  rate,  was  held  to  be  an  obstruction  of 
an  engine  or  carriage  using  a  railway  withiu  the 


36th  section  of  the  24  &  25  Vict.  c.  97.  It  is  a 
well-known  mode  of  signalling  to  engine-drivers  to 
stop  a  train  by  inspectors  and  workmen  on  the  line 
to  go  upon  the  line,  as  the  defendant  did,  and  hold 
up  both  arms.  It  is  indeed  a  more  dangerous 
practice  than  altering  the  signals  as  in  Reg  v. 
Badfiddi  because  t.ie  altered  signals  can  be  seen  by 
each  train  in  nucoession,  whereas  the  sooceediug  tiaio 
could  have  no  notice  that  the  speed  of  the  train  in 
advance  had  been  checked  by  the  holding  up  bis 
hands  by  a  person  on  the  line.  The  defendant  was 
indicted  upon  sect.  36,  the  misdemeanor  section, 
which  enacts  that  "  whosoever  by  any  unlawful  act, 
or  by  any  wilful  omission  or  neglect,  shall  obstruct 
or  cause  to  be  obstructed  any  engine  or  carriage 
usioK  any  railway,  or  shall  aid  or  assist  therein, 
shall  be  guilty  of  a  misdemeanor."  That  the  act 
done  by  the  prisoner  was  an  unlawful  act  la  mani- 
fest from  sect.  35,  the  felony  section,  which  specifies 
a  series  of  acts  in  these  terms :  '*  Whosoever  shall 
unlawfully  and  maliciously  put,  place,  cast,  or 
throw  upon  or  across  any  railway  any  wood,  stone, 
or  other  matter  or  thing,  or  shall  unlawfully  and 
maliciously  take  up,  remove,  or  displace  any  rail, 
sleeper,  or  other  matter  or  thing  belonging  to  any 
railway,  or  shall  unlawfully  and  malicioasly  turn, 
move,  or  divert  any  points  or  other  machinery 
belonging  to  any  railway,  or  shall  unlawfully  and 
malicously  make  or  show,  hide  or  remove,  any 
signal  or  light  upon  or  near  to  any  railway,  or  shall 
unlawfully  and  maliciously  do  or  cause  to  be  done 
any  other  matter  or  thing,  with  intent,  in  any  of  the 
cases  aforesaid,  to  obstruct,  upset,  overthrow,  injure, 
or  destroy  any  engine,  tender,  carriage,  or  truck 
using  such  railway,  shall  be  guilty  of  felony."  The 
prisoner's  holding  up  bis  anus  on  the  line  of  rails 
was  showing  a  aigiial  which  obstructed  the  progress 
of  the  train,  and  so  was  an  unlawful  act  within 
sect.  36. 

BoviLL,  C.  J  — Upon  the  facts  in  this  case  tiiere 
can  be  no  doubt  that  the  defendant  made  a  signal 
by  holding  up  his  arms  in  the  mode  adopt«-d  by 
inspectors  and   other  officials  to    induce   eugine- 
drivers  to  stop  a  train,  or  slacken  its  speed,  and 
there  can  be  no  doubt  that  the  defendant  did  ob- 
struct the  goods  train  then  coming  by  causing  the 
driver  to  diminish  its  speed  from  twenty  to  four 
miles  an  hour.    This  was  au  obstruction  other  than 
a  physical  obstruction,  and  the  question  ia  whether 
sect.  36  contemplates  other  than  physical  obstmc- 
tiobs.    If  the  words  in  sect.  36  had  been  obstruct 
"  any  line  of  railway,"  there  might  be  some  ground 
for  saying  that  what  the  defendant  did  was  not  an 
obstruction  of  the  railway,  but  the  words  are  ob- 
struct '*  any  engine  or  carriage  using  any  railway." 
Although  sect.  36  does   not   enumerate  any  par- 
ticular acts  of  obstruction,  but  simply  says  ^  by  any 
unlawful  act  or  by  any  wilful  omission  or  neglect 
shall  obstruct,"  yet  it  seems  to  me  from  the  use  of 
the  words  "  wilful  omission  or  neglect "  that  it  did 
not  contemplate  a  mere  physical  obstruction,  bat 
that  it  was  intended  to  meet  the  case  of  a  railway 
servant  who  should  wilfully  omit  ur  neglect  to  do 
his  duty,  and  thereby  cause  an  obstruction  to  an 
engine  or  csrriage  using  a  railway.    If  it  bad  de- 
pended on  sect.  36  alone,  1  should  have  thooghi  thst 
the  section  did  not  mean  obstruct  by  some  physical 
obstruction  merely,  but  all  doubt  is  removed  when 
reference  is  made  to  sect.  35  (the  felony  clause).  In 
sect.  35,  certain  acts  are  euuiuerated,  some  of  which 
would  create  a  physical  obstruction,  as  putting  wood 
or  stones  upon  the  line  of  railway,  but  there  areothen, 
such  as  "  making  or  showing,  hiding,  or  removing  any 
signal  or  light,  or  unlawfully  and  maliciously  doing 
any  other  matter  or  thing*'  which  would  apply  to 
other  than  physical  obstructions.   Such  being  the 
construction  to  be  put  on  sect.  36, 1  am  of  opinion 
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that  sect.  86  must  reoelye  the  same  constraction. 
The  words  **  by  any  unlawfal  act,"  in  sect.  36,  must 
include  all  the  acts  enumerated  in  sect.  35.  If, 
then,  section  86  is  not  confined  to  cases  of  mere 
physical  obstruction,  the  present  case  falls  within 
it.  It  comes  within  the  same  principle  as  Reg.  v. 
Baeffieldj  for  here  the  defendant  made  a  signal  and 
obstructed  the  train  within  the  meaning  of  the  Act. 
The  conviction  must  therefore  be  affirmed. 

The  rest  of  the  court  concurring, 

Conviction  affirmed. 


BAIL   GOTTBT. 

Reported  hy  T.  G.  Jabtu,  Esq.,  Berxl8ter4kt-LM7. 

Thwraday,  Nov.  24,  1870. 
(Before  Blackbubn  and  Mbllos,  JJ.) 

Smith  v.  Babnbtt. 

Exenmtion.  of  Nonconformist  ministert  from  toll — 
**  Usual  place  of  religious  worship**— S  ff  4  Geo.  4, 
c.  126,  s.  32. 

Where  a  Nonconformist  minister,  in  obedience  to  the 
rules  of  his  connection,  travelled  to  various  parishes 
during  a  certain  season^  to  preach  on  certain  days  in 
each,  and  passed  through  toll  gates : 

Held,  he  was  entitled  to  exemption  from  toll  under  3^4 
Geo.  4,  c.  126,  s.  32,  as  going  to  his  "  usual  place  of 
vxjrship** 

This  was  a  case  stated  by  the  justices  of  Glou- 
oeetershire.  It  raised  the  question  of  the  con- 
struction of  sect.  32  of  3  &  4  Geo.  4,  c.  126. 

The  appellant  is  a  minister  of  the  Primitive 
Methodist  body,  and  a«  such  in  the  habit  of  going 
from  place  to  place  to  preach.  The  proper  autho- 
rities of  the  Primitive  Methodist  Connection  assign 
certain  circuits  to  their  ministers,  with  instructions 
to  them  to  preach  at  specified  places  on  appointed 
Sundays  and  week  days.  The  appellant,  with  other 
ministers,  had  a  district  allotted  to  him,  comprising 
-thirteen  parishes,  of  which  the  parish  of  Filkins  was 
one.  A  printed  table  or  plan  is  prepared  by  the 
quarterly  meeting  of  the  Methodist  Connection,  in 
which  the  fixed  times  and  places  of  the  duties  of 
the  various  ministers  are  set  forth,  and  by  the  rules 
of  the  Ixxly  each  minister  is  bound  to  follow  out  the 
plan.  Under  the  plan  in  force  in  last  March  the 
appellant  had  to  preach  at  Filkins  on  three  Sun- 
days during  that  quarter  of  a  year  to  which  the 
plan  referred,  and  on  other  Sundays  in  other  places. 
On  Sunday,  6tti  March,  it  was  his  duty,  according 
to  the  plan,  to  preach  at  Filkins.  To  reach  this  he 
bad  to  pass  through  a  toll  gate.  The  question  was, 
whether  the  appellant  was  entitled  to  exemption 
from  toll  at  this  gate  under  the  3  &  4  Geo.  4,  c.  126, 
s.  32. 

Finder  (with  him  Greville  Howard),  for  the  appel- 
lant—The 3  &  4  Geo.  4,  c.  126,  s.  32,  enacts  *'  that 
no  toll  shall  be  demanded  or  taken  of  or  from  any 
person  or  persons  going  to  or  returning  from  bis, 
her,  or  their  proper  parochial  church  or  chapel,  or 
of  or  from  any  other  person  or  persons  going  to  or 
returning  from  his,  her,  or  their  usual  place  of  re- 
ligious worship,  tolerated  by  law,  on  Sundays  or 
un  any  day  on  which  divine  service  is  by  authority 
ordered  to  be  celebrated."  The  words  "  usual  place 
of  religious  worship*^  are  applicable  in  this  case  to 
the  chapels  to  which  appellant  was  appointed.  The 
appointment  of  appellant  to  preach  in  these  chapels 
was  made  by  authority  of  the  connection,  and  ap- 
pellant is,  therefore,  entitled  to  be  exempted  from 
toll. 

No  one  appeared  for  respondent. 


Blackbubn,  J. — ^I  am  of  opinion  that  the  appel- 
lant comes  within  the  spirit  of  the  exemption 
designed  by  the  3  &  4  Geo.  4,  c  126.  s.  32.  The 
question  is  whether  he  was  going  to  his  ''usual 
place  of  worship."  I  think  the  words  of  the  Act 
will  meet  the  appellant's  case.  He  was  going  to  his 
proper  place  of  worship,  and  not  going  about  from 
place  to  place  for  his  own  pleasure.  Under  these 
circumstances  judgment  must  be  for  the  appellant. 

Mbllok,  J.,  concurred. 

Attorneys  for  the  appellant,  Price,  Bolton,  and 
Filder. 


Boads  (app.)  V.  Chubchwabdbns  and  Oyxbsxbbs 
or  Tbuxpinoton  (reap.) 

Working   coproHtes — Exclusive   occupation  of  hnd-^ 

Poor  rate. 

Where  a  contractor  enters  upon  land  and  removes  the 
top  soil  to  dig  out  the  coorolites  below,  and  afterwards 
restores  the  surface  sou,  under  an  agreement  which 
gives  him  power  to  enter  upon  the  land  for  the  purpose 
and  by  which  he  agrees  to  work  out  the  coproUtes  and 
restore  the  land  quietly  to  the  farmer : 

Held,  that  Viis  is  not  a  mere  easement  over  the  land  to 
get  the  ooprolites,  but  amounts  to  such  an  exclusive 
occiqtation  as  renders  the  contractor  liable  to  the  poor 
rates. 

As  to  the  quantity  of  land  rateable ;  it  appearing  that 
he  was  in  possession  of  different  portions  at  different 
times  during  the  rate : 

Held,  that  the  sessions  were  the  most  competent  authoritw 
to  determine  that,  and  the  court  wotUd  not  disturb 
their  finding. 

This  was  an  appeal  against  a  poor  rate.  The 
appellant  is  working  a  bed  of  coprolites,  and  five 
acres  of  the  land  under  which  the  coprolites  exist 
were  taken  out  of  the  agricultural  proportion  and 
rated  to  him.  The  land  on  which  the  coprolites 
were  worked  was  occupied  as  a  farm.  Under  an 
agreement,  dated  2lBt  Feb.  1867,  it  was  agreed 
between  lessor  and  lessee  that  for  three  years  from 
Dec.  1866  the  landowners  should  permit  contractors 
to  get  coprolites  out  of  seventeen  acres.  The  appellant 
entered  into  the  contract  to  get  coprolites,  and  the 
terms  of  his  contract  were  that  he  should  get 
coprolites  out  of  not  less  than  two  acres  in  each  four 
months,  and  should  take  the  land  so  as  not  to  inter- 
fere with  the  tenant  in  the  matter  of  the  rest  of  the 
land.  He  agreed  to  remove  the  top  soil  for  a  con- 
venient length  and  depth,  to  dig  out  the  subsoil, 
and  carry  away  the  coprolites.  After  this  was  done 
in  one  place  the  same  process  was  to  be  repeated 
elsewhere.  Water  being  required  for  washing  the 
coprolites  free  from  earth,  a  well  was  to  be  sunl^ 
and  a  steam-engine  also  to  be  erected,  and  the 
coprolites  to  be  carried  away  by  tramway.  The 
water  in  which  the  coprolites  were  washed,  and 
which  is  called  "  slurry,**  was  to  be  run  off  after 
being  used,  and,  the  top  soil  being  replaced,  the  land 
was  to  be  restored  to  the  farmer. 

The  question  arose  whether  the  appellant  «as 
rateable  for  the  land  so  used,  and  for  what  portion 
of  the  land. 

Will*  Jot  the  appellant).— Under  the  agreement, 
the  appellant  was  never  in  possession  of  the  land. 
Ue  had  only  a  right  to  take  coprolites,  with  powers 
over  the  land  to  enable  him  to  exercise  that  right. 
This  agreement  is  a  sale  of  coprolites  only,  with  all 
necessary  privileges  to  get  them.  It  is  like  the  sale 
of  growing  timber.  The  position  of  appellant  was 
similar  to  that  of  a  builder  whom  you  put  into 
possession  to  do  things.  The  test  is  not  whether  he 
had  exduslTe  occupation  for  the  time  being,  but 
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whether  he  had  the  right  to  exclusive  occupation 
under  the  instrument.  In  Reg.  ▼.  Morrish,  32  L.  J., 
245.  M.  Cm  the  appellant  had  the  exclusive  right 
of  selling  refreshments  in  the  Exhibition,  but 
Wightman,  J.  said,  "Here  the  appellant  could 
hardly  have  power  to  turn  off  the  commissioners 
and  their  friends  if  they  had  chusen  to  walk  through 
the  40,000  square  feet  of  the  Exhibition  premises 
which  had  been  appropriated  to  him  with  the  exclu- 
sive privilege  of  selling  refreshments."  [Black- 
burn, J.— He  was  held  as  a  lodger,  if  I  remember 
right.]  He  also  cited  Rex  v.  The  Inhabifanta  of  St. 
AusttU,  6  B.  &  Aid.  693,  and  Doe  d.  Hanky  v.  Wood, 
2  B.  &  Aid.  724.  Ab  to  the  second  question,  what 
portion  of  the  land  he  is  rateable  for,  they  rate  him 
for  five  acres  ;  he  was  never  in  occupation  of  more 
than  two  acres  at  a  time. 

CrompUm  Button^  in  support  of  the  rate,  was  not 
called  upon. 

Blackburn,  J.  —  I  think  in  this  case  the 
sessions  were  right  on  both  the  points.  The  first  is 
whether  the  person  rated  is  really  in  the  occupation 
of  the  land ;  the  second  is,  if  so,  for  how  much  of 
the  land  should  he  be  rated.  The  first  question  seems 
to  be  whether  he  was  occupier  or  not.  Mr.  Wills 
was  right  in  saying  that  if  he  had  a  mere  easement 
he  was  not  an  occupier.  The  case  la  which  it 
most  familiarly  arises  is  the  case  of  furnished  lodg- 
ings. The  lodger  has  the  exclusive  enjoyment  of 
that  part  of  the  house,  but  in  the  nature  of  the 
agreement  the  person  of  the  hou*  e  is  to  provide 
servants,  light,  fires,  &c.  This  shows  that  though 
he  has  exclusive  enjoyment,  the  possession  remains 
in  the  person  who  is  to  do  these  things.  So  in  a 
charter-party,  the  captain  and  crow  are  the  servants 
of  the  shipowner,  and  remain  in  the  possession  of 
the  owner's  ship,  hence  the  charterer  is  not  the 
exclusive  occupier.  I  remember  in  the  case  of 
Smith  V.  Overseen  of  St.  Michael^  Ccanbridge,  30 
L.  J.  74,  M.  C. ;  3  L.  T.  Rep.  N.  S.  687,  where  ttiere 
was  an  agreement,  in  which  the  ternu  of  the  agree- 
ment were  that  the  tenant  of  a  house  should  let  to 
the  Commissioners  of  Inland  Revenue,  for  their 
offices,  five  rooms  of  his  house,  at  a  rent  that  wak  to 
include  all  expenses  of  rates,  taxes,  gas,  wood, 
coals,  and  a  trustworthy  person  to  reside  on  the 
premises,  we  held  that  the  appellant  was  not 
entitled  to  exemption  from  the  rate,  on  the  ground 
that  the  Inland  Revenue  Commissioners  had  ex- 
clusive possession  of  the  five  rooms  as  servants  of 
the  Crown.  The  appellant  was  beneficial  occupier, 
and  they  were  merel/  lodgers.  In  the  present  case 
words  are  used  in  the  second  clause  of  the  agree- 
ment that  the  contractors  shall  forthwith  **  enter 
upon  such  portion  and  part  of  the  land,"  and 
the  sixth  clause  provides  that  the  land  shall 
be  levelled  and  restored,  and  the  contractors  shall 
peaceably  and  quietly  "  yield  and  deliver  up  '*  to  the 
tenant.  These  words  clearly  show  that  he  was  to 
have  the  possession  of  that  portion  of  the  land,  and 
so  far  from  the  contract  cutting  down  that,  the 
whole  of  the  acts  he  was  to  do,  strongly  fortifies 
this  opinion.  He  is  to  remove  the  surface,  carry  it 
to  a  convenient  place,  to  remove  the  subsoil,  take 
out  coprolites,  which  cover  the  whole  surface  below, 
wash  the  coprolites,  and  to  re-cover  the  earth.  These 
are  acts  which  could  hardly  be  done  without  the 
whole  possession.  In  this  case  we  have  three  things : 
fir:jit,  he  was  to  enter ;  secondly,  what  he  was  t«  do ; 
and  thirdly,  he  was  to  givu'up  possession  quietly ;  and 
there  is  nothing  to  show  these  words  are  in  any  way 
cut  down.  The  cases  cited  by  Mr.  Wills  do  not 
exactly  touch  the  question.  As  to  the  quantum 
lor  which  he  was  rated,  it  is  difficult  to  understand 
how  the  5  acres  <»aa  urrivid  at,  but  ttiat  is  a  ques- 
tion with  which  the  se>8ions  were  competent  to 


deal,  and  I  do  not  think  we  ought  to  disturb  their 
decision. 

Mellor,  J. — I  am  of  the  same  opinion.  There 
are  words  in  this  agreement  which,  apart  from 
others,  would  rather  indicate  a  licence,  but  the 
whole  thing  shows  that  the  contractors  were  to 
enter  upon  the  land,  and  fence  off  portions,  and 
take  away  vegetable  earth,  and  when  the  vegetable 
earth  was  returned,  the  whale  was  to  be  yielded  up. 
These  words  seem  to  me  to  show  that  the  appellant 
was  really  in  actual  occupation  of  the  land,  and  I 
agree  with  my  brother  Blackburn  that  the  rate 
must  be  upheld. 

Rate  affirmoL 

Attorneys  for  appellant,  CAurcA,  /Soim,  and  Oak. 
Attorneys  for  respondents,  Jackson  and  Parker. 


JXTBIGIAL    GOHMITTES    OF 

PRIVY    COXTNGIL. 

BQH>rted  by  Douolas  Kisosfobd,  Esq.,  Banister^ut-Law. 

^ov.  10  and  14,  1870. 

(Present:  The  Right  Hon.  the  Archbishop  of 
Cantbrbdry,  the  Lord  Chavgbllor,  Lord 
CuBLM SFORD,  and  Sir  Robert  J.  Puillimorb.) 

Thb   Rbv.    Charlbs   Votbbt  (app.)  r.    Thomas 
SuBPHBRO  Noblb  (resp.^ 

Ecclesiastical  practice — Admission  of  articles^ Effad 
of—  Interlocutory  proceedings,  power  of  Judicial 
Committee  as  to— 6  ff  7  V^icL  c.  SS—Reteniion  of 
cause  by  Judicial  Committee. 

In  proceedings  against  the  appellant  Jor  heresy,  one  of  the 
articles  of  charge  charged  him  with  having  maintained 
that  the  **  commonly  received  doctrines  "  of  intercession 
and  mediation  by  Christ,  and  atonement  or  ream' 
ciliation  to  God  by  the  death  of  Christ,  were  opposed 
to  the  ptrject  harmony  and  simplicity  of  the  lore  of 
God  and  to  the  teaching  of  Jesus  Christ  himself. 

Held  (on  appeal  from  the  Chancery  Court  of  York}  that 
the  above  article  must  be  strttck  out. 

The  effect  of  the  admission  to  proof  of  articles  of 
charge  in  proceedings  for  heresy,  is  to  adjudge  that  the 
matter  of  the  charge  is  primd  facie  iUegal;  but  this 
primd  facie  impression  the  defendant  may  remove  by 
showing  that  his  expressed  opinions  do  not  bearthemeoM' 
ing  ascribed  to  them,  or  that  they  do  not  exceed  ths 
litnits  allowed  by  law. 

Interlocutory  proceedings,  such  as  deeisions  as  to  the 
admission  to  proof  of  articles  of  charge,  and  the  re- 
tention  of  a  cause  by  the  Court  oj  Appeal,  are  matters 
on  which  the  Judicial  Committee  can  decide  without 
the  necessity  of  a  confirmation  of  their  decision  by  the 
Queen  in  Council.  The  Judicial  Committee  has, 
under  6^7  Vict.  c.  38,  in  such  matters  the  same  power 
as  was  formerly  exercised  by  the  Court  of  Delegates. 

This  was  an  appeal  from  a  decree  pronounced  by 
the  Right  Worshipful  Granville  Harcourt  Vemoo, 
M.A.,  vicar-general  and  official  principal  of  the 
Ciiurt  of  Appeal  of  the  Pruvince  of  York,  and  judge 
of  the  Chancery  Court  of  that  province,  on  the  2Qd 
Dec.  1869,  in  a  certain  cause  in  which  the  office  of 
the  judge  was  promoted  by  Thomas  Shepherd  Noble, 
of  the  city  of  York,  gentleman  (the  respondeot), 
against  the  Rev.  Charles  Voysey,  vicar  of  Healaugh, 
in  the  county,  diocese,  and  province  of  York  (the 
app^'Ihint). 

The  appellant  was  chargecl  with  having  offended 
against  the  laws  ecclesia^stical,  by  having  written 
and  printed,  published,  dispersed,  given,  S4)ld,  aod 
set  forth,  or  caused  to  be  printed  aod  published, 
dispersed,  given,  sold,  and   set  forth,  within  the 
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Diocese  of  London,  certain  works,  books,  or 
pamphlets,  entitled  respectively  The  Sling  and  the 
Stone,  by  Charles  Voyaey,  B.A.,  Saint  Edmund 
Hall,  Oxford,  Incumbent  of  Healaugh,  vol.  ii., 
parts  1.  to  12,  for  the  year  1867:  The  Sling  and 
the  Stone,  vol.  iii.,  for  the  year  1868,  by  Charles 
Voysey,  B.A.,  of  Saint  Edmund  Hall,  Oxford, 
Vicar  of  Healaugh ;  The  Sling  and  the  Stone,  vol. 
iv.,  part  1,  by  Charles  Voysey,  B.A.,  of  Saint 
Edmund  Hall,  Oxford,  Vicar  of  Healaugh,  near 
Tndcaster,  Yorkshire,  Jan.  1869 ;  and  £e  Sling 
and  the  Stone,  vol.  iv.,^  part  2,  by  Charles  Voysey, 
B.A.,  of  Saint  Edmund  Hall,  Oxford,  Vicar  of 
Healaugh,  near  Tadcaster,  Yorkshire,  Feb.  1869; 
in  which  he,  the  appellant,  had  maintained  or 
ai&rmed  and  promulgated  doctrines  contrary  and 
repugnant  to  or  inconsistent  with  the  Articles  of 
Religion  and  formularies  of  the  said  United  Church 
of  England  and  Ireland. 

The  articles  having  been  exhibited  against  the 
appellant,  he,  on  Dec.  1,  1869,  moved  that  the  arti- 
cles should  not  be  admitted  to  proof  on  these 
grounds,  among  others— that  the  articles  disclosed 
DO  ecclesiastical  offence ;  that  they  ought  to  be  re- 
formed by  the  omission  of  all  reference  to  the 
Homilies,  and  further  by  the  omission  of  all  charges 
which  were  not  laid  before  the  Commission  of 
Inquiry,  issued  by  the  Bishop  of  London,  nor  con- 
tained in  the  letters  of  request  or  citation. 

The  judge  of  the  court  below  admitted  the  arti- 
cles to  proof  ^vithout  alteration.  His  judgment  and 
farther  facts  in  the  case  will  be  found  in  the  report : 
(23  L.  T.  Rep.  N.  S.  169.) 

The  Idth  section  of  charge  which,  as  will  be  seen, 
the  Judicial  \^ommittee  decided  to  reject  was  in  the 
following  form:— '* That  in  the  passages,  and  iu 
each  of  them  set  forth  (in  preceding  articles),  you 
have  maintained  or  afiirmed  and  promulgated  the 
doctrine,  position,  or  opinion  that  the  commonly- 
recctived  doctrine  of  intercession  and  mediation  by 
Christ,  and  atonement  or  reconciliation  to  God  by 
the  death  of  Christ,  are  all  opposed  to  the  perfect 
harmony  and  simplicity  of  the  love  of  God  and  to 
the  teaching  of  Jesus  Christ  himself ;  or  a  doctrine, 
position,  or  opinion  to,  that  purport  or  effect ;  which 
said  doctrine,  position,  or  opinion,  so  maintained  or 
affirmed  and  promulgated  by  you  as  aforesaid,  is 
contrary  and  repugnant  to,  or  inconsistent  with,  the 
2nd,  7th,  and  81st  of  the  Thirty-nine  Articles  of 
Religion  respectively,  and  those  parts  of  the  Book 
of  Common  Prayer  which  are  set  forth  in  the  next 
following  article." 

iVoo.  10.— The  appellant  argued  in  person. 

Sir  J,  Z).  CoUridge,  Q.C.  (Solicitor- General),  Sir 
RoundeU  Palmer^  Q-C.,  Arcftioaid,  and  Cowie,  for  the 
respondent,  were  not  called  on. 

Cur,  ado.  vult. 

Nov.  14. — Judgment  was  delivered  by  the  Lord 
Chancellor,  who  after  stating  the  facts  of  the 
previous  proceedings  in  the  cause,  said :  Their  Lord- 
ships, after  having  heard  the  defendant  at  con- 
siderable length,  expressed  an  opinion,  on  the  last 
occasion,  that  the  articles  of  charge  were  admissiblo, 
with  the  exception  of  article  18.  Their  Lordships 
thought  that  the  words  "  commonly  received  *' 
doctrines,  &c.,  must  have  found  their  way  into  the 
article  by  some  oversight.  Counsel  having,  in 
accordance  with  their  Lorships'  opinion,  withdrawn 
the  above  article,  we  have  now  to  direct  that 
the  remaining  articles  be  admitted  to  proof.  Their 
Lordships  are  anxious  that  the  effect  of  this  order 
may  not  be  misunderstood.  It  amounts  to  this, 
that  in  their  judgment  the  passages  extracted  from 
the  works  of  the  defendant  and  set  forth  in  these 
charges  are  prima  facie  at  variance  or  inconsistent 
with  the  law  as  contained  in  the  formularies  of 


the  Church,  which  they  are  alleged  to  contravene. 
It  will,  however,  be  competent  for  the  defendant 
to  remove  the  primd,  facie  impression,  either  by 
proving  that  the  passages  alluded  to  in  the  articles 
do  not  bear  the  meaning  ascribed  to  them  by  the 
promoter,  and  for  this  purpose '  he  may  have 
recourse  to  the  whole  scope  and  tenour  of  the  works 
from  which  these  passages  are  taken,  or  he  may 
show  that  if  the  sense  ascribed  to  them  be  correct 
they  do  not  exceed  the  limits  which  the  law  pre- 
scribes, and  for  this  purpose  he  may  refer,  as  their 
Lordships  have  decided  in  former  cases  of  this 
description,  to  the  authority  of  eminent  divines  who 
have  written  on  the  subjects  which  form  the  matter 
of  this  charge.  For  this  purpose  it  will  be  com- 
petent for  the  defendant  either  formally  to  contra- 
vene the  articles  which  have  been  admitted,  and  to 
plead  new  matter,  or  else  to  argue  to  the  effect 
already  mentioned  upon  the  articles  as  they  now 
stand.  It  will  not  be  until  the  case  has  been  finally 
discussed  at  the  hearing  that  their  Lordships 
will  be  in  a  position  to  form  a  final  judgment 
on  the  merits  of  the  case.  Their  Lordships  have 
been  earnestly  requested  by  both  parties  to  retain 
the  cause,  which  they  were  empowered  to  do  by  the 
6  &  7  Vict.  c.  38,  instead  of  remitting  it,  according 
to  their  usual  custom,  to  the  court  below,  and  they 
have  therefore  resolved  to  proceed  to  a  hearing,  in 
pursuance  of  this  request. 

Sir  RoundeU  Palmer  asked  whether  their  Lordships 
had  considered  the  expediency  of  having  their  judg- 
ment upon  the  admissibility  of  the  articles  con- 
firmed by  Her  Majesty  in  the  first  instance. 

The  Lord  Chancellor.  —We  have  considered  the 
point  very  fully,  and  are  agreed  that  the  rule  is 
perfectly  clear.  The  stucute  provides  that  every 
power  which  could  be  exercised  by  the  Court  of 
Delegates,  except  the  power  of  giving  final  sen- 
UMicf,-  shall  be  vested  in  the  Judicial  Committee. 
After  the  final  hearing,  therefore,  we  shall  do 
nothing  beyond  making  a  report  to  Her  Majesty, 
who  will  either  affirm  or  disaffirm  the  judgment. 
But  with  regard  to  these  interlocutory  proceedings 
— the  decision  as  to  the  admissibility  of  the  articles 
and  the  retention  of  the  cause— these  are  matters 
that  would  clearly  have  been  within  the  jurisdiction 
of  the  Court  of  Delegates,  and  the  powers  are, 
therefore,  exercisable  by  us.  Their  Lordships, 
under  the  peculiar  circumstances  of  this  case,  have 
resolved  to  accede  to  the  request  made  to  retain  the 
cause  in  this  court ;  but  they  wish  it  to  be  under- 
stood that  they  do  not  intend  thereby  to  create  a 
precedent,  or  to  depart  from  their  general  rule  of 
requiring  that  there  shall  be  a  judgment  of  the 
court  below  upon  every  matter  that  is  brought 
before  them. 

Judgment  varied. 

Solicitors  for  the  appellant,  Shaen  and  Rosooe. 
Solicitors  for  the  respondent,  Moore  and  Owrrey. 


BOLLS  GOXI&T. 

Reported  by  Hbvrt  Pbat,  Esq.,  Barrister-at-Law. 

Friday,  Nov.  18,  1870. 

Nktqbrsolb  17.  The  School  for  thb  Indigent 

Blind. 

Mortmain — 9  Geo,  2,  c.  86 — Speciat  act — Pouter  to 
receive  sums  of  money  bequeathed  or  devised — Bequest 
of  money  secured  on  land. 

A  charitable  itstitution  u>as^  by  the  Act  which  incor^ 
porated  it,  empowered  to  have,  hold,  receive^  ^tjoyy 
possessy  and  retain,  for  the  purposes  of  the  Act  and  in 
trust  for  the  ben^  qf  the  institution,  all  sums  oj 
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money    which    should  be    paid,  given,    dtoiaed,    or 
bequeathed  by  any  charitable  or  well-dispoted  persor 
or  pertons  for  the  dunritable  pwrpoaee  mentioned  in  tlu 
Act. 

A  testator  bequeathed  to  the  charitable  institution  a  sujk 
of  money,  secured  by  mortgage  of  land. 

Held,  that  the  bequest  was  void,  as  the  institution  was 
not  relieved  by  its  Act  Jrom  the  provisions  of  the 
Mortmain  Act, 

Further  consideration. 

The  above  suit  was  one  instituted  by  the  executors 
of  the  will  of  Greorge  Lay  for  the  administration  of 
the  real  and  personal  estate  of  the  testator,  who,  by 
his  will  made  in  1865,  after  directinj?  the  payment 
of  his  just  debts  and  funeral  and  testamentary  ex- 
penses, gave  his  residuary  estate  in  fourths  among 
four  charitable  institutions,  namely,  the  School  for 
the  Indigent  Blind,  the  Female  Orphan  Society,  and 
two  others. 

A  decree  had  been  made  in  the  suit  directing  the 
Qsual  accounts  and  inquiries :  and  by  his  certiHcate 
the  chief  clerk  certified  that  a  sum  of  600/.,  part  of 
the  testator's  residuary  estate,  was  outstanding 
upon  the  security  of  a  mortgage  of  land.  The 
cause  now  came  on  for  further  consideration,  the 
question  having  arisen  whether  the  School  for  the 
Indigent  Blind  and  the  Female  Orphan  Society  were 
by  their  special  Acts  empowered  to  take  money 
seciured  upon  land. 

By  the  Act  which  incorporated  it,  it  was  enacted 
that  the  corporation  of  the  School  for  the  Indigent 
Blind  and  their  successors  should  be  able  and  capa- 
ble in  law  to  have,  hold,  receive,  enjoy,  possess,  and 
retain,  for  the  ends  and  purposes  of  the  Act,  and  in 
trust  for  the  benefit  of  the  institution,  all  such  sum 
or  sums  of  money  as  should  be  paid,  given,  devised, 
or  bequeathed  by  any  charitable  or  well-disposed 
person  or  persons  to  and  for  the  charitable  ends 
and  purposes  in  the  Act  mentioned;  and  to  pur- 
chase, take,  or  receive,  and  thenceforth  hold  and 
enjoy  any  lands,  tenements,  or  hereditaments  in  the 
whole,  not  exceeding  two  acres,  and  for  any  estate 
or  interest  whatever  for  the  ends  and  purposes  in 
the  Act  mentioned,  without  incurring  any  of  the 
penalties  or  forfeitures  of  the  Mortmain  Act. 

The  Act  incorporating  the  Female  Orphan  So- 
ciety contains  similar  clauses. 

Southgate,  Q.C.,  and  Plummer,  for  the  plaintiffs, 
took  no  part  in  the  argument. 

Sir  Richard  Baggathy,  Q.C.,  and  Montague  Cookson, 
fer  the  School  for  the  Indigent  Blind,  contended 
that  that  institution  was  entitled  to  a  share  in  the 
600/.,  for  if  the  clause  in  its  Act  did  not  empower 
it  to  take  money  secured  upon  land,  the  clause  had 
DO  meaning,  as  the  school  could,  without  any 
enabling  clause,  take  bequests  of  pure  personalty. 
They  contended  that  the  clause  enabling  the  school 
to  take  land,  &c^  applied  only  to  land  acquired 
by  purchase  or  gift  tii<6r  uivos^  and  not  to  land  de- 
vised by  will.    They  cited, 

Robinson  v.  The  Qovemors  of  the  London  Eos' 
pital,  10  Haie,  19  ; 

Chester  v.  Chester,  21  L.  T.  Eep.  N.  S.  527. 

Hadley,  for  the  Female  Orphan  Society,  supported 
the  same  contention.    He  cited, 
Mogg  V.  Hodges,  2  Yes.  Sen.,  52 ; 
The  Trustees  of  the  British  Museum  v.   White, 
2  S.  &  S.  594. 

Horsey  and  Bovill  appeared  for  the  other  charities. 

Wickens  appeared  for  the  Crown,  who  claimed 
in  the  event  of  the  bequest  to  the  charity  being  held 
void,  the  testator  having  left  no  next  of  kin. 


Lord  BoMiLLY. — ^I  need  not  trouble  yoo,  Mn 
Wickens,  for  this  case  is  perfectly  dear.  The 
clauses  in  question  are  very  common,  and  aie 
inserted  in  almoet  every  Act  incorporating  a  charity. 
They  do  not  empower  the  charitiee  to  take  a 
bequest  of  money  secured  on  land.  To  hold  that 
they  did  so,  would  be,  in  effect,  to  repeal  the 
Statute  of  Mortmain.  In  the  statutes  in  question 
there  is  no  express  power  for  the  charities  to  take 
by  will  money  secured  on  land.  I  do  not,  however, 
in  this  case  mean  to  decide  anything  about  charities 
which  are  empowered  to  take  lands  by  wilL  It  has 
been  argued,  on  behalf  of  the  charities,  that  if  the 
clauses  in  question  do  not  empower  them  to  take 
money  secured  on  land,  these  clauses  have  no  mean- 
ing, that  they  become  useless  and  mere  idle  na- 
plusage.  I  do  not  assent  to  that  argument.  TiU  a 
charity  is  incorporated,  it  can  take  nothing ;  and  it 
is  the  practice  of  the  Legislature,  when  passing  an 
Act  to  incorporate  a  charity  or  other  institution,  to 
specify  the  various  powers  conferred  upon  it  by  the 
Act  of  incorporation.  TiU  it  is  incorporated,  a 
charity  could  not  take  a  bequest  even  of  pure  per- 
sonalty, and  that  is  why  the  power  to  take  such  a 
bequest  is  specified  in  the  clauses  in  question,  i 
am,  therefore,  of  opinion  that  none  of  these  charities 
have,  under  their  Acts,  power  to  take  by  will  any 
interest  in  lands.  The  600/.,  being  secured  on  land, 
is  an  interest  in  land  according  to  the  oommoo 
interpretation  of  the  Mortmain  Act^  and  theref<ne 
the  charities  cannot  take  any  part  of  it. 

Solicitors  for  the  plaintiffs,  Nethersole  and  ^fteedA/, 

Solicitors  for  the  School  for  the  Indigent  Blind, 
Grueber  and  Cooper, 

Solicitors  for  the  other  charities.  Booth  and  £a«; 
Drew  and  Wilkinson ;  H.  Simtson. 

Solicitors  for  the  Crown,  lizven  and  Bradley. 


COURT  OF  aUEEN'S  BENCH. 

Reported  by  T.  W.  Sauwdbbs  and  J.  Bkobtt,  Eiqn.. 
Barxisteni-At-  Law. 


Second  Court. 
Wednesday,  Jan.  25,  1871. 
(Before  Mbllor  and  Lush,  J  J.) 

CoLAM  (app.)  V.  Hall  (resp.) 

Aninuils — Cruelty  to —  Working  animals  sent  to  be 
slaughtered-- 12  &  13  Vict,  c  92. 

The  9M  sect,  of  12  ^  13  Vict.  c.  92  {Cruelty  to  Amr 
mats  Act),  which  imposes  a  fine  upon  any  versom 
kwping  any  place  for  the  purpose  of  slaughieritig 
cattle  who  uses  or  permits  any  person  to  use  a  horse, 
^c,  brought  to  him  ;or  the  purpose  of  being 
slaughlerea,  applies  equally  to  a  private  as  to  a  Uceased 
slaughterhouse. 

Where,  therefore,  the  respondent,  the  huntsman  of  the 
Old  Berkeley  Hunt,  had  the  care  and  management  of 
the  kennels,  to  which  worn-out  horses  were  occasioit' 
ally  sent  as  food  for  the  hounds,  and  at  which  tkn 
w€u  a  place  used  solely  as  a  slaughterhou»efor  the 
purpose  of  slaughtering  horses  so  sent,  which  phot 
was  also  under  the  respondents  managemenij  and 
he  received  a  horse  to  be  slaughtered,  and  pemitted 
and  suffered  such  horse  to  leave  the  place  to  be 
employed  in  work,  and  the  horse  was  accorAnghf 
worked: 

Held,  that  the  said  respondent  was  within  the  operation 
of  the  9th  section  of  the  said  Act,  and  had  subjected 
himself  to  a  penalty. 

This  was  a  case  stated  by  two  of  her  Majesty*! 
justices  of  the  peace  for  the  county  of  Hertford. 

At  a  petty  sessions  holden  at  Watford,  m  tbs 
liberty  of  St.  Aiban,  in  the  county  of  Hertloid,  ob 
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tke  5th  July  1870,  an  information  and  complaint 
preferred  by  John  Colam,  hereinafter  called  the 
appellant,  against  Richard  Hall,  the  reflpoudent, 
under  the  9th  lection  of  the  statute  12  &  13  Vict, 
c  92,  charging  him  for  "*  that  he,  the  said  Richard 
Hall,  being  the  keeper  of  a  certain  place  known  as 
Chorley  Wood  Kennels,  kept  for  the  purpose  of 
slaughtering  horses  and  other  cattle  (not  intended 
for  butcher^s  meat),  and  acting  in  the  management 
of  such  place,  did  on  the  1 7th  May  now  last  past 
permit  to  be  used  and  employed  at  the  parish  of 
Watford,  in  the  said  liberty,  a  horse  which  had 
been  brought  to  and  delivered  at  the  said  Chorley 
Wood  Kennels  for  the  purpose  of  being  slaughtered, 
contrary  to  the  statute,  was  beard  and  determined 
by  us,  the  said  parties  respectively  being  tiien  pre- 
sent, and  upon  such  hearing  the  said  information 
and  complaint  against  the  respondent  was  dis- 
missed. 

Upon  the  hearing  of  the  information  and  com- 
plaint it  was  proved,  on  the  part  of  the  appellant, 
and  found  as  a  fact  that  the  respondent  was  the 
huntsman  of  the  Old  Berkeley  Hunt,  which  is  kept 
up  and  maintained  by  subscription  by  ceriain  noble- 
man and  gentlemen  of  the  counties  of  Herts  and 
Bucks ;  that  the  respondent,  who  is  the  paid  servant, 
had    the    care   and    management    of    the    kennel 
at  Chorley  Wood,  and  of  the  horses  and  hounds, 
the    property  of  the  hunt,  and   at  these  kennels 
worn   out  horses  and   other   animals  were  occa- 
sionally   sent    as    food    for     the    hounds;    that 
there  is  a  place  at  the  kennels  which    was  used 
solely  as    a   slaughterhouse    for    the    purpose  of 
slaughtering  horses  and  other  cattle  so  sent ;  that 
the  respondent  acted  in  the  management  thereof, 
and  used  the  same  for  the  purpose  aforesaid ;  and 
that  on  the  19th  March  1870  one  Edwin  Birch  sent 
and   caused  to  be  delivered  a  horse  to   the  said 
Richard  Hall,  the  respondent  in  the  case,  for  the 
purpose  of  the   said   horse   being  slaughtered  as 
food  for  the  hounds  at  the  said  kennel,  and  com- 
municated such  purpose  to  the  said  respondent ;  and 
the  said  re^ndent  received  the  said  horse  for  the 
purpose  of  slaughtering   the   same,  and  the  said 
horse  was  in  and  upon  such  place  for  the  purpose  of 
being  so  slaughtered,  and  the  respondent  permitted 
and  suffered  such  horse  to  leave  the  said  place  to  be 
employed  in  work,  and  lent  the  said  horse  to  one 
Thomas  Weedon  for  the  purpose  of  being  worked, 
and  that    the  said  horse  was  worked  on  divers 
occasions  by  the  permission  of  the  said  respondent. 
It  was  contended  on  the  part  of  the  respondent 
that  the  facts  did  not  constitute  an  offence  within 
the  meaning  of  the  9th  section  of  the  12  &  18  Vict. 
c.  92,  inasmuch  as  the  respondent  was  not  a  keeper 
of  a  licensed  place  kept  for  the  purpose  of  slaughter^ 
ing  horses  and  other  cattle  (not  intended  for  butcher's 
meat),  although  he  was  the  manager  of  an  un- 
licensed place  at  the  said  kennels,  kept  for  such 
purpose ;  and  that  no  keeper  of  a  place  kept  for  the 
slaughter  of   horses  can  be  convicted  under  the 
12  &  18  Vict.  c.  92,  s.  9,  unless  such  place  has  been 
previously  licensed  according  to  the  provisions  of 
the  Act  26  Geo.  ^8,  c  71,  nor  unless  he  carries  on 
the  slaughtering  of  cattle  as  a  trade  or  business. 

The  question  of  law  arising  on  the  above  state- 
ment for  the  opinion  of  the  court  therefore  is, 
was  the  respondent  a  person  keeping  or  using  or 
having  the  management  of  a  place  kept  for  the 
slaughter  of  animals  (not  intended  for  butcher's 
meat)  within  the  meaning  of  the  9th  section  of  the 
12  &  18  Vict.  c.  92. 

^j  the  26  Geo.  8,  c.  71,  the  preamble  of  which 
recites  that  the  practice  of  stealing  horses,  cows, 
and  other  cattle  hath  of  late  years  increased  to  an 
alarming  degree,  and  hath  been  greatly  facilitated 
by  certain  persons  of  low  condition,  who  keep 
houses  or  places  for  the  purpose  of  slaughtering 


horses  and  other  cattle,  enacts  by  sect.  1,  '*]So 
person  or  persons  shall  keep  or  use  any  house  or 
place  for  the  purpose  of  slaughtering  or  killing  any 
horse,  mare,  gelding,  colt,  filly,  ass,  mule,  bull,  ox, 
cow,  heifer,  calf,  sheep,  hog,  goat,  or  other  cattle, 
which  shall  not  be  killed  for  butchers'  meat,  with- 
out first  taking  out  a  licence  for  that  purpose  at 
the  general  quarter  sessions,"  &c. 

The  Act  contains  a  variety  of  provisions  for  the 
purpose  of  carrying  out  the  objects  contemplated, 
and  by  sect.  14  it  is  enacted— 

That  this  Act  shall  not  extend  to  .  .  .  any  person  or  per- 
sons who  shall  kill  anj  horse  ...  of  their  own,  or  other 
cattle,  or  purchasing  any  dead  horse  or  other  cattle  to  feed 
their  own  nounds  or  dogs,  or  giving  away  the  fleeh  thereof 
for  the  like  purpose. 

By  the  12  &  18  Vict,  c  92  fan  Act  for  the  more 

effectual  Prevention  of  Cruelty  to  Animals)  it  is 

enacted  by  sect.  9 — 

That  if  any  person  keeping  or  using,  or  having  the  man- 
agement of  any  place  for  the  purpose  of  slaughtering  horses 
(not  intended  for  butcher's  meat),  shall  use  or  employ,  or 
cause  or  permit  to  be  used  or  employed,  onv  horse  or  other 
cattle  brought  to  or  delivered  at,  or  which  shall  be  in  or 
upon  such  place  for  the  purpose  of  being  slaughtered,  or 
shall  permit  or  suffer  any  such  horse  or  other  cattle  to 
leave  the  said  place  to  be  employed  in  any  manner  of  work, 
every  such  person  shall  be  liable  to  forfeit  and  pav  a  penalty 
not  exceeding  40s.  for  every  day  in  which  such  horse  or 
other  cattle  shall  be  so  used  or  employed,  or  shall  be  absent 
firom  such  place. 

Parry^  Serjt,  appeared  for  the  appellant.— The 
question  is,  whether  a  house  used  for  the  slaughter- 
ing of  cattle,  which  is  not  a  licensed  but  a  private 
house,  is  within  the  operation  of   the  9th  section  xA. 
the  12  &  18  Vict.  c.  92  ?    It  is  submitted  that  it  is. 
It  is  contended  on  the  other  side  that  this  statute  is 
merely  an  extension  of  the  26  Geo.  8,  c.  71,  and  that 
as  no  licence  was  required  for  a  slaughterhouse  where 
horses  were  slaughtered  for  the  hounds,  so  the  pre- 
sent enactment  does  not  include  such  a  case.    But 
the  26  Geo.  8  c.  71  was  passed  for  the  purpose  of 
checking  the  offence  of  cattle  stealing,  whereas  the 
12  &  18  Vict.  c.  92  had  the  prevention  of  cruelty  to 
animals  in  view,  and  it  is  immaterial,  therefore,  with 
this  object,  whether  the  house  is  a  licensed  one 
or  not.    All  the  sections  of  this  Act  are  durected  to 
this  one  object.    The  case  finds  that  the  respondent 
was  the  keeper  of  a  place  for  the  slaughtering  of 
horses,  and  that  he  did  permit  a  horse  which  was  de- 
livered to  him  to  be  slaughtered  to  leave  the  place 
to  be  employed  in  work,  and  that  he  lent  the  horse 
for  the   purpose  of    being  worked,  and  that   the 
horse   was   worked    on    divers   occasions    by    the 
permission    of    the    respondent.     The    object    of 
the    enactment    was     to    prevent   poor   worn-out 
horses,  which  are  only  fit  for  slaughtering,  being 
cruelly  treated  by  being  worked.— [Lush,  J.— The 
8th  section  assists  your  argument  by  the  provisions 
which  it  enacts  as  to  what  is  to  be  done  with  a 
horse  after  it  is  delivered  t  j  be  slaughtered.]    If  this 
statute  does  not  apply  to  a  private  slaughterhouse, 
the  owner  of  it  may  be  guUty  with  impunity  of  any 
cruelty  to  an  animal. 

WittU  appeared  for  the  respondent.— The  12  &  18 
Vict.,  c.  92,  must  be  read  with  the  26  Geo.  8,  c  71, 
both  having  the  same  object  —  the  regulation  of 
slaughterhouses,  and,  if  so,  private  slaughter- 
houses which  are  unlicensed  are  not  within  it. 
[Mbllob,  J.— The  object  of  the  recent  Act  is  to  pre- 
vent cruelty  to  animals.]  It  is  clear  that  the  owner 
might  resume  possession  of  the  animal  after  he  had 
sent  it  to  be  slaughtered,  and  if  so,  why  may  it  not 
be  worked.  It  could  never  have  been  intended  that 
all  the  provisions  of  the  12  &  18  Vict,  c,  92  should 
apply  to  private  slaughterhouses.  If  the  statute 
applies  at  all  it  must  npply  in  all  its  provisions,  very 
many  of  which  are  quite  at  variance  with  the  idea 
of  a  private  slaughterhouse. 
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MsLLOB,  J. — I  cannot  agree  with  Mr.  Willis  that 
this  later  statute  is  merely  intended  as  an  extension 
of  the  26  Gteo.  3,  c  71,  the  object  of  which  was 
to  prevent  the  practice  of  stealing  horses  and  other 
animals.  That  statute  contained  very  stringent 
clauses  with  reference  to  compelling  people  having 
slaughterhouses  to  be  licensed  for  the  purpose. 
The  statute  of  the  12  &  13  Vict.  c.  92,  however, 
has  no  such  object.  It  does,  indeed,  in  some 
respects,  cure  certain  defects  in  the  old  Act  but  the 
purpose  of  it  is  to  prevent  cruelty  to  animals,  and  I 
cannot  but  think  that  there  may  be  as  much 
cruelty  in  working  a  horse  which  is  only  fit  for 
slaughtering,  as  there  would  be  in  keeping  it  with- 
out food.  Persons  who  keep  private  slaughter 
houses  may  be  equally  cruel  to  animals  as  those 
who  keep  licensed  houses,  and,  therefore,  the  Legis- 
lature must  have  intended  to  have  extended  the 
statute  to  all  slaughterhouses,  and  we  must  read  it 
as  evincing  that  intention.  It  may  be  that  sect.  10 
contains  provisions  more  than  requisite  for  applica- 
tion to  a  private  slaughterhouse,  but  it  is  a  general 
enactment  intended  to  provide  for  tie  identity  of  an 
animal.  I  am  of  opinion,  therefore,  that  the  justices 
were  wrong. 

Lush,  J. — I  am  of  the  same  opinion.  Even  if  the 
words  of  the  enactment  were  ambiguous,  it  would  be 
our  duty  so  to  construe  it  as  to  «%fFect,  if  possible, 
the  object  of  the  Legislature — namely,  to  prevent 
cruelty  to  animals.  But  I  think  there  is  no  ambi- 
guity whatever.  The  words  have  only  to  be  treated 
in  their  ordinary  sense.  The  framer  of  the  statute 
knew  that  there  were  private  slaughterhouses,  for 
the  Act  of  the  26  Geo.  3,  c.  71,  is  referred  to,  and 
by  sect.  7  a  defect  in  it  is  cured  by  requiring  that 
persons  keeping  licensed  slaughterhouses  shall  be 
subjected  to  a  penalty  if  they  neglect  to  have  their 
names  painted  up  with  the  words  "Licensed  for 
slaughtering  horses  pursuant  to  an  Act  of  his 
Majesty  King  George  the  Third."  Then,  the  8th 
section  applies  generally  to  all  places  for  the 
slaughtering  of  cattle,  and  contains  provisions  for 
insuring  humanity  towards  animals.  Mr.  Willis 
would  have  us  restrict  the  object  of  the  Act  rather 
than  advance  it.  As  regards  the  10th  section,  it 
may  be  that  its  object  was  to  insure  the  animals 
not  being  worked,  and  to  identify  them.  I  am  quite 
clear  that  the  statute  applies  to  this  case. 

Case  remitted  to  the  ftatices^  with  the  opinion  of 
the  Court  that  ike  /acts  brought  the  respondent 
within  the  operation  of  the  12  (f  13  Vict.  c.  92. 

Attorney  for  the  appellant,  Haynes. 
Attorney  for  the  respondent,  FeUows. 


GOUBT    OF    COMMON    PL£AS 

Beported  by  M.  W.  McKxlijlb.  and  H.  H.  Hockiwo, 
Esars..  BaxriBtens-«t-Law. 

Thwrsdajfy  Jan.  19, 1871. 

Tbobpb  v.  Adams. 

^f>ecial  Act  of  Parliament  confirming  an  agreement  to 
pay  a  sum  of  money  in  lieu  qf  rates — Poor  Law 
Amendment  Act  1868 — Representation  of  the  People 
Act  1869. 

In  1833  it  was  enacted  by  a  local  Act  that  the  Society 
of  Serjeants* -inn  should  pay  SOL  a  year  for  the  reli^ 
of  the  poor  of  the  parish  of  St.  Dunstan,  and  that 
this  sum  shotdd  be  deemed  a  full  satisfaction  and  dis- 
charge of  cUl  poor  rates  and  other  parochial  rates^ 
assessments^  or  burdens  upon  the  buildings  and  occupiers 
of  Serjeants* -inn : 

Meld,  that  whether  Serjeants* -inn  was  to  be  considered 
within  or  without  the  parish  of  St.  Dunstan  at  the 
Jtime  qf  the  passing  of  the  Poor  Law  Amendment  Act 


1868,  the  provisioas  of  that  Act  were  not  vtamsisteai 
with  the  special  Act  of  1833,  and  the  later  Act,  wkkk 
was  general  in  its  enactments,  did  not  therefore  repeal 
by  implication  the  earlier  special  Act ;  and  that  this 
arrangement  bettoeen  the  inn  and  the  paruh  was  not 
affected  by  the  rating  douse*  of  the  Reprtsentatum  of 
the  People  Act  1869. 

This  was  an  action  of  replevin  brought  by  the 
plaintiff  against  the  defendants  for  the  taking  of 
certain  goods  and  chattels  of  the  plaintiff,  and  by 
consent  of  the  parties  and  of  the  Honourable  Society 
of  Judges  and  Serjeants-at-Law,  incorporated  by 
statute  3  WilL  4,  c  ex.,  and  by  the  order  of  Keating, 
J.  dated  the  30th  April  1870,  according  to  the 
Common  Law  Procedure  Act  1852,  the  following 
case  had  been  stated  for  the  opinion  of  the  Court 
of  Common  Pleas. 

The  plaintiff  is  Charles  Thorpe,  an  occupier  of 
chambers  in  Serjeants*-inn,  Chancery  lane,  as  tenant 
to  the  said  society,  and  the  defendants  are  the 
churchwardens  and  overseers  of  the  pour  of  the 
parish  of  St.  Dunstan-in-the-West,  in  the  city  of 
London. 

^y  a  supplemental  valuation  list  prepared  by  the 
defendants  under  the  provisions  of  the  Union 
ChargeabiUty  Act  1861,  and  the  Union  Assesdment 
Committee  Act  1862,  the  defendants  assessed  the 
said  society  and  their  tenants  as  follows  :  '*  Sap* 
piemen tal  valuation  list  for  the  place  known  as 
Serjeant's- inn.  Chancery-lane,  in  the  city  of  London, 
in  the  West  London  Union,  which  was  on  the  31st 
July  1868,  reputed  to  be  extra-parochial.** 

Then  followed  a  list  ot  the  various  occupiers  of 
chambers  of  which  the  Honourable  Society  of 
Judges  and  Serjeants-at-Law  was  named  as  the 
owner.  The  plaintiff  was  one  of  the  occupiers,  and 
his  premises  were  rated  at  80/L  a  year. 

The  plaintiff  did  not  appeal  against  the  rate. 

The  distress  in  question  was  levied  in  conse- 
quence of  the  nonpayment  of  the  rate,  and  this 
action  was  thereupon  brought. 

Previously  to  the  year  1833,  disputes  had  arisen 
between  the  parish  of  8t.  Dunstan-in  the- West  and 
the  authorities  of  Serjeants*- inn.  Chancery- lane, 
and  of  Serjeants'-inn,  Fleet-street^  as  to  whether 
those  respective  inns  are  or  are  not  parcel  of  the 
parish  of  St.  Dunstan,  and  the  result  of  litigation 
was,  that  while  in  1824  the  parish  obtained  a  ver- 
dict against  Serjeants*-inn,  Chancery-laae  (see 
Lensv.  Brown^  1  C.  &  P.  224),  in  1826  on  an  exactly 
or  nearly  exactly  parallel  set  of  facts,  Serjeants*- 
inn.  Fleet-street,  obtained  a  verdict  against  the 
parish  (see  King  v.  Butter  worth,  2  C.  &  P.  39 1> 

In  this  state  of  things,  Serjeants*-inn,  Chancery- 
lane,  obtained,  in  1833,  an  Act  of  Parliament,  in  the 
preamble  whereof  it  was  recited  as  follows,  *'  Wheress 
a  question  has  of  late  years  been  raised,  whether  the 
said  Inn  is  or  is  not  parcel  of  the  parish  of  St 
Dunstan-in- the- West,  and  also  whether  the  members 
of  the  society  of  the  same  Inn,  or  any  of  them,  or 
other  occupiers  of  chambers  within  the  said  Inn,  are 
or  are  not  in  respect  of  their  occupation  thoeof 
liable  to  contribute  to  the  rates  raised  for  the  relief 
and  maintenance  of  the  poor,  and  to  the  diordi 
rates  and  other  parochial  burdens,  and  whether  the 
said  members  or  occupiers  are  or  are  not  liable  to  be 
called  upon  to  fill  parochial  offices;  and  the  said 
questions  have  already  occasioned  litigation  between 
the  said  parish  and  the  said  society,  and  further 
litigation  is  likely  to  arise  thereon.  And  whereas, 
.  in  order  to  prevent  further  litigation  and  expense,  it 
hath  been  agreed  between  the  said  society  and 
the  churchwardens  and  overseers  that  the  said 
society  should  pay  the  churchwardens  for  the  time 
being  of  the  said  parish  the  clear  annual  sum  of 
50^,  to  be  applied  by  them  for  the  purposes  of  a 
therein-recited  Act,  and  of  any  clturuh  rate  or 
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church  rates  in  the  said  parish,  whether  raised  by 
virtue  of  the  said  recited  Act,  or  otherwise,  and  to 
pay  to  the  overseers  of  the  poor  for  the  time  being 
of  the  said  parish  the  farther  clear  annual  sum  of 
soil,  to  be  applied  by  them  to  the  relief  of  the  poor 
thereof;  which  said  several  annual  sums  of  60/. 
aod  80L  should  be  and  be  deemed  a  full  satisfaction 
and  discharge  of  all  church  rates  and  poor  rates, 
and  other  parochial  rates,  assessments,  or  burdens 
from  time  to  time  due  or  claimed  to  be  due  in 
respect  of  the  said  Inn,  or  the  chambers  or  other 
erections  or  buildings  thereof,  and  that  the  said  Inn, 
and  all  chambers,  erections,  buildings,  messuages, 
lands,  tenements,  and  hereditaments  within  the 
same,  and  the  several  owners,  inhabitants,  and 
occupiers  thereof  (as  far  as  regards  their  being  such 
owners,  occupiers,  or  inhabitants)  should  be  exempt 
as  well  from  church  rates  and  poor  rates  as  from  all 
or  any  other  rates,  assessments,  or  burdens  within 
or  for  the  said  parish,  and  from  all  liability  to  serve 
parish  offices,  and  from  all  other  parochial  inter- 
ference  and  all  parochial  burdens  whatsoever,  to  the 
utmost  extent  to  which  the  said  parties  are  compe- 
tent to  consent/* 

By  this  Act  it  was  enacted  that  the  society 
should  pay  the  said  sum  of  50L  annually,  and  also 
it  was  further  enacted  that  **  the  said  society  shall 
from  time  to  time,  pay,  or  cause  to  be  paid,  to  the 
overseers  for  the  time  being,  of  the  poor  of  the 
said  parish  of  St.  Dunstan  in  the  West,  or  their 
clerk  or  treasurer  for  the  time  being,  the  clear 
annual  sum  of  80/.  of  lawful  money  of  Great 
Bntain,  to  be  applied  by  the  said  overseers  for  the 
relief  of  the  poor  of  the  said  parish  of  St.  Dunstan 
in  the  West,  and  the  receipts  of  the  said  overseers 
or  their  treasurer  for  the  time  being,  shall  be  suffi- 
cient discharges  for  the  said  annual  payment." 

The  society  was  empowered  by  the  same  Act  to 
levy  rates  in  payment  of  the  said  sum  of  80/.  so 
agreed  to  be  paid  by  way  of  compromise. 

This  sum  continued  to  be  duly  paid  by  the  Inn  to 
the  parish  up  to  the  time  of  the  rating  hereinbefore 
mentioned. 

By  the  Act  20  Vict.  c.  19,  intituled  <'  An  Act  to 
provide  for  the  relief  of  the  poor  in  extra  parochial 
places,"  it  was  by  sect.  1  enacted  that  every  extra 
parochial  place  should  for  (amongst  other  matters), 
the  assessment  to  the  poor-rate  be  deemed  a  parish, 
and  the  said  Act  required  overseers  to  be  appointed 
for  such  place. 

By  the  7th  sect,  it  was  provided  that  ''  nothing 
above  contained  shall  apply  to  any  extra  parochial 
place  in  respect  whereof  there  shall  be  any  agree- 
ment with  any  parish  as  to  the  liability  of  such 
place  to  contribute  to  the  poor  rate  of  such  parish 
contained  in  any  Act  of  Parliament.'* 

The  Stat.  24  &  25  Vict.  c.  55,  s.  9,  recites  that  it 
is  expedient  to  alter  the  mode  in  which  the  con- 
tribations  of  parishes  to  the  common  fund  of  the 
union  in  which  they  are  comprised  are  now  calcu- 
lated, and  enacts  ''That,  after  the  25th  March 
next,  the  several  parishes  comprised  in  any  union 
already  formed,  or  hereinafter  to  be  formed,  under 
the  provisions  of  the  4  &  5  Will.  4,  c.  76,  shall  con- 
tribute to  the  common  fund  thereof  in  proportion 
to  the  annual  rateable  value  of  the  lands,  tenements, 
and  hereditaments  in  such  parishes  respectively 
assessable  by  the  laws  in  force  for  the  time  being 
to  the  relief  of  the  poor,  and  in  no  other  manner, 
whether  the  lands,  tenements,  and  hereditaments 
shall  be  actually  rated  or  not,  and  whether  the  rates 
levied  shall  be  collected  in  full  or  upon  any  com- 
position, provided  always  that  nothing  herein  con- 
tained shall  alter  or  affect  the  liability  of  any  parish 
comprised  in  any  such  union,  in  regard  to  any 
charge  lawfullv  created  in  the  said  union,  and 
secu^  upon  the  poor  rates  of  all  or  any  of  the 
parishes  comprised  therein,  which  shall  have  been 


created  at  any  time  previous  to  the  said  25th 
March  ;  but  the  same  shall'  continue  to  be  charged 
and  payable  in  like  manner  as  it  would  by  law  have 
been  charged  and  payable  if  this  Act  had  not  been 
passed.  Provided,  also,  that  nothing  herein  con- 
tained shall  apply  to  any  contribution  which  shall 
b^  in  arrear  from  any  parish  in  such  union  on  the 
said  25th  March,  but  the  same  shall  be  recoverable 
and  shall  be  applicable  in  the  same  manner  as  if  this 
Act  had  not  been  passed." 

By  the  statute  25  &  26  Vict.  c.  108,  s.  80,  it  was 
further  provided  that  ''when  the  assessment  com- 
mittee for  any  union  shall  have  approved  valuation 
lists  for  all  the  parishes  comprised  within  such 
union,  the  guardians  of  such  union  in  computing 
the  amount  of  contribution  to  the  common  fund  for 
the  several  parishes,  shall  thenceforward  take  the 
annual  rateable  value  of  the  property  in  such 
parishes  respectively,  from  the  valuation  lists  for 
the  time  being  last  approved  of  for  such  parishes 
respectively,  any  statute  to  the  contrary  notwith- 
standing. Provided  that  in  case  any  parish  com- 
prised in  any  union  shall  receive  any  sum  of  money 
as  a  contribution  in  aid  of  the  poor  rate  of  such 
parish  for  or  in  respect  of  Government  propeicy 
within  such  parish  and  used  for  public  purposes,  the 
annual  value  of  such  property  according  to  the  esti- 
mate (if  any)  of  such  value  on  which  the  amount  of 
the  sum  of  money  so  received  is  computed,  or  if 
there  be  no  such  estimate,  then  the  annual  valu  *  of 
such  property  estimated  in  the  mode  provided  by 
the  Act  6  &  7  Will.  4,  c.  96,  for  making  an  estimate 
of  the  annual  rateable  ¥alue  of  property  liable  to  be 
rated  to  rates  for  the  relief  of  the  poor  shall  be  in- 
cluded by  the  overseer  or  overseers  in  the  valuation 
list  of  such  parish,  and  shall  be  added  to  the  annual 
rateable  value  of  the  property  in  such  parish,  in 
computing  the  amount  of  contribution  to  the  com- 
mon fund  for  the  several  parishes  in  such  union.** 

By  the  d6th  section  of  the  same  Act  it  was  pro- 
vided, amongst  other  things,  that  nothing  therein 
contained  should  render  liable  to  be  rated  according 
to  the  annual  value  thereof,  any  property  which 
under  any  local  Act  or  otherwise  was  entitled  to  be 
rated  upon  a  fixed  amount  or  according  to  any 
special  or  exceptional  principle  of  valuation. 

By  the  7th  section  of  the  Representation  of  the 
People  Act  1867,  it  was  enacted  that  after  the 
passing  of  that  Act  no  owner  of  any  tenement, 
situate  in  a  parish  wholly  or  partly  in  a  borough 
should  be  rated  to  the  poor  rate  instead  of  the 
occupier  except  as  thereinafter  mentioned. 

The  parish  of  St.  Dunstan-in- the- West  is  situated 
within  the  electoral  limits  of  the  City  of  London. 

The  27th  section  of  the  Poor  Law  Amendment 
Act  1868,  enacts  that  "From  the  25th  Dec 
next  (that  is  in  1868)  every  place  which  was  or  is 
reputed  to  be  extra-parochial  whether  entered  by 
name  in  the  report  upon  the  census  for  the  year 
1851  or  not,  for  which  an  overseer  has  not  been 
then  appointed,  or  for  which  no  overseer  shall  be 
then  acting  or  which  has  not  been  then  annexed  to 
and  incorporated  with  an  adjoining  parish,  shall,  for 
all  civil  and  parochial  purposes,  be  annexed  to  and 
incorporated  with  the  next  adjoining  parish  with 
which  it  has  the  longest  common  boundary.*' 

There  was  on  the  25th  Dec.  1868  no  overseer 
appointed  and  no  overseer  was  then  acting  for 
Serjeants'-inn,  Chancery-lane;  and  St.  Dunstan*s- 
in-the-West  is  the  next  adjoining  parish  with  which 
it  has  the  longest  common  boundary. 

The  plaintiff  contends  that  the  special  provisions 
of  the  Act  of  1833  are  not  affected  by  any  of  the 
subsequent  general  legislation  set  forth  above,  as 
this  legislation  is  neither  expressly  nor  by  neces- 
sary inference  inconsistent  with  these  provisions. 

The  defendants  contend  that :  (a)  If  the  said  inn 
is  extra  parochial,  the  general  legislation  ^as  to  extra 
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parochial  places  overrides  the  special  Act,  and 
renders  the  inn  liable  to  be  rated  at  its  real  value. 
(6)  That  if  it  is  in  the  parish,  the  7th  section  of 
the  Representation  of  the  People  Act  equally  over- 
rides the  special  Act. 

If  the  court  should  be  of  opinion  that  the  said 
provision  for  a  fixed  payment  is  by  the  said  Acts  or 
any  of  them  repealed,  judgment  is  to  be  entered  for 
the  defendants  with  costs.  If  the  court  should  be 
of  opinion  that  the  said  provision  is  not  repealed, 
judgment  is  to  be  entered  for  the  plaintiff  with 
costs. 

Toztr^  Serjt.  (with  him  Potaad)  argued  for  the 
plaintiff. — A  special  Act  of  Parliament  creating 
special  rights  and  liabilities,  cannot  be  overridden 
by  a  subsequent  general  Act,  unless  by  express 
provision  or  by  clear  implication.  This  proposition 
is  the  effect  of  the  judgment  of  Wood,  V.C.  in 
Fitzgerald  v.  Ckampneys,  5  L.  T.  Rep.  N.  S.  233 ; 
80  L.  J.  777,  Ch.  The  question  here  is  whether 
any  subsequent  legislation  repeals  the  special 
local  Act,  3  &  4  Will.  4,  c.  110,  with  respect  to 
the  exemption  from  poor  rates  secured  by  that 
Act  to  the  occupiers  of  Serjeants'-inn.  All  the 
enactments  relating  to  the  subject  are  set  out 
in  the  case,  and  there  are  express  reservations 
of  the  rights  of  Serjeants'-inn  in  all  the  Acts 
alluded  to,  except  the  Representation  of  the 
People  Act  1867.  and  the  Poor  Lsw  Amendment 
Act  1869.  In  order  that  either  of  these  two  Acts 
should  repeal  by  implication  the  Act  of  1833,  it  is 
necessary  to  show  that  the  ipecial  Act  was  in  the 
mind  of  the  Legislature  at  the  time  of  the  passing 
of  the  subsequent  Act ; 

WUliams  Y.PritchaTd,  4  T.  B.  2 ; 

Eddington  v.  Barman,  4  T.  B.  4 ; 

Moody  V.  Corhett,  5  B.  &  S.  859 ; 

London   €md   Blaekwall   Railrvay  Company    v. 

Limehouae  District  Board  of   Worka,  26  L.  J. 

164,  Ch. ; 
Great  Central  Gas  Consumers  Company  v.  Clarke, 

11  C.  B.,  N.  S.,  814  ;  and  in  error,  13  C.  B., 

N.  S.,  838. 

Manistg,  Q.C.  (with  him  lAttler^  argued  for  the 
defendants.  ^The  Legislature  has  clearly  interfered 
with  part,  if  Aot  the  whole,  of  the  arrangement 
made  by  the  Act  of  1833  between  Serjeanu*-inn 
and  the  parish  of  St.  Dunstan.  The  50/.  a  year 
provided  for  the  payment  of  church  rates  cannot 
be  any  longer  claimed  by  the  parish  No  doubt  the 
law  laid  down  in  Fitzgeraid  v.  Chauipnej/s  was  that  a 
general  Act  does  not  repeal  a  special  Act  by  mere 
implicati(in ;  but  the  object  of  the  Poor  Law 
Amendment  Act  1 868  was  to  untie  all  knots  con- 
cerning extra-parochiality.  and  most  of  the  diffi- 
culties to  be  solved  had  been  created  by  special 
Acts  of  Parliament.  If,  therefore,  Serjeants -inn 
was  an  extra-parochial  place  at  the  passing  of  the 
Act  of  1868,  the  special  Act  of  1833  cannot 
exempt  it  from  the  provisions.  If,  on  the  other 
hand,  Serjeants'-inn  is  to  be  taken  upon  the  terms 
of  the  compromise  of  1833  to  be  within  the  parish 
of  St.  Dunstan,  the  provision  of  the  7th  section  of 
the  Representation  of  the  People  Act  1867,  set  out 
in  the  case,  clearly  prevents  the  society  from  being 
any  longer  rated  instead  of  its  tenants. 

Tozer  in  reply. 

BoYiLL,  C.J. — We  are  asked  to  answer  the 
question  whether  a  certain  rate  was  valid  under 
three  different  assumptions,  viz.,  if  Serjeants'-inn 
be  within  the  parish  of  St.  Dunstan's,  if  it  be  extra 

farochial,  and  if  it  be  neither  the  one  nor  the  other, 
t  seems  to  me,  however,  to  be  unnecessary  to 
determine  which  of  these  assumptions  is  correct. 
If  Serjeants'-inn  was  part  of  the  parish  of  St. 
Dunstan's,  it  was  agreed  on  all  hands  that  the 


agreement  in  the  Act  of  1838  remained,  unless  it 
was  interfered  with  by  the  7th  section  of  the 
Representation  of  the  People  Act.  I  am,  in  the 
first  instance,  utterly  at  a  loss  to  know  what  that 
Act  has  to  do  with  rating  Serjeants'-inn.  There 
are  some  general  words  in  the  statute  affecting 
rating,  but  we  must  look  at  what  the  object  of  that 
statute  was.  It  was  to  give  the  franchise  to 
inhabitant  householders,  but  there  was  a  provision 
in  it  that  they  must  be  rated  instead  of  the  owners 
in  order  to  obtain  the  franchise,  and  at  the  fidl 
rateable  value.  That  was  the  sole  object  of  the 
provision.  It  was  not  the  object  of  the  Legislature 
to  make  property  rateable  which  had  been  pre- 
viously exempt  from  rates,  nor  to  make  property 
rateable  where  neither  owners  nor  occupiers  were 
rateable  before.  The  Society  of  Serjeants'-inn  had 
agreed  to  pay  an  annual  sum  to  put  an  end  to 
litigation,  and  that  sum  was  raised  among  the 
members.  As  there  was  nothing  in  the  Repre- 
sentation of  the  People  Act  repealing  or  referring 
to  the  special  Act  of  1833  affecting  Serjeants'-inn, 
that  Act  would  stand  unless  repealed  by  the  Act 
of  1868,  which  incorporated  Serjeant's- inn  within 
the  legal  area  of  the  parish  of  tit.  Dunstan  for 
civil  purposes,  as  distinguished  from  ecclesiastical 
purposes.  If  Serjeants'-inn  were  really  part  of  the 
parish  of  St.  Dunstan,  the  agreement  to  pay  SOl  in 
lieu  of  all  rates  would  not  be  affected  by  the  Act  of 
1868  ;  and  if  before  that  Act  it  was  extra-parochisl 
it  may  well  be  that  it  is  now  brought  within  the 
parish  for  all  civil  purposes  without  in  any  wsy 
affecting  the  arrangement  made  in  1833.  The 
general  principle  of  law  is  that  an  Act  of  Parlia- 
ment is  not  to  be  construed  as  repealing  a  previoos 
Act,  unless  there  is  some  reference  to  it  in  the  latter 
Act,  or  unless  there  is  some  inconsistency  in  the 
two  Acts.  This  was  very  accurately  laid  down  by  the 
present  Lord  Chancellor  in  Fitzgerald  v.  Champn^ 
and  I  find  it  stated  in  Imii  v.  Wyn,  p.  127  of  Onando 
Bridgman's  reports,  where  the  marginal  note  is, 
^  The  law  will  not  allow  general  words  to  revoke  or 
alter  any  particular  statute  where  such  words  msy 
have  their  proper  operation  without  such  revocation 
or  alteration."  It  cannot  be  assumed  that  the  Legis- 
lature knows  of  the  existence  of  all  the  specisl 
statutes,  and  the  law  reasonably  requires  express 
words,  or  some  inconsistency,  in  order  to  make  a 
general  Act  repeal  a  previous  special  one.  Here 
there  are  no  express  words,  and  it  seems  to  me 
there  is  no  inconsistency;  therefore,  on  general 
principles,  there  is  no  repeal  of  the  Act  6l  1833, 
and  our  judgment  must  be  for  the  plaintiff. 

WiLLBS,  J.— With  respect  to  the  effect  of  the 
Act  of  1868,  for  some  time  Mr.  Manisty  carried  me 
with  him  in  his  argument,  and  I  thought  it  rested 
with  the  society  to  show  that  the  continuance  of  the 
agreement  was  consistent  with  the  language  of  the 
recent  Act ;  but  what  chiefly  obstructed  me  in  that 
consideration  was  the  injustice  the  society  moit 
have  suffered  if  the  place  were  extra-parochisl 
before  the  Act  of  1868.    The  result  would  be  that, 
for  the  purpose  of  buying  off  litigation,  the  society 
has  paid  for  thirty-seven  years,  80/1  a  year,  amoant- 
ing  to  2960il,   when  they  were  not  bound  to  pay 
any  sum  at  alL    On  the  other  hand,  if  the  place  has 
been  part  of  the  parish  during  all  that  time,  it  seems 
hard  that  the  society  having  paid  all  this  money, 
it  is  not  to  have  any  benefit  which  may  arise  ts 
fvturo.    Certainly  this  would  be  no  reason  for  dis- 
obeying the  Legislature  if  the  language  used  were 
clear,  but  it  is  a  reason  for  doabting  the  repeal  of 
the  special  Act  by  mere  implication.    The  agree- 
ment   was    made    to    prevent   litigation,    and  it 
was  apparently  intended  to  last  for  ever,  whether 
the   inn    was    considered    within   the   parish  of 
St.  Dtmitan  or  not.    Under  these  drcamstaoces, 


MAGI8TBATES'  OASES. 


671 


CP.J 


ReO.  v.   RbOORDBS  of   LlYBBPOOL. 


[CP. 


let  us  consider  the  effect  of  the  Act  of  1868.  By 
^at  Act  the  Legislature  declared  that  extra- paro- 
chiality  was  incoDTenient,  and  to  be  abolished. 
Without  referring  to  the  mere  language  of  the 
enactments,  the  intention  is  clear  that  every  place 
should  be  within  a  parish,  and  that  the  same 
burdens  should  be  imposed  on  all  places,  just  as  if 
they  had  been  from  all  time  parochial.  In  order, 
however,  to  say  that  the  Act  of  1833  was  repealed, 
it  must  be  shown  to  be  inconsistent  with  the  recent 
Act,  whether  the  inn  be  considered  parochial  or 
eztra-parochial.  1  his  cannot  be.  The  Act  of  1867 
seems  to  me  to  deal,  not  with  a  new  class  of  persons 
or  property,  but  as  they  existed  at  the  time,  and  the 
special  clause  in  the  7th  section  is  obviously  not 
intended  to  make  liable  what  was  before  exempt.  I 
think  there  is  good  sense  in  the  law  which  the  Chief 
Justice  has  referred  to.  I  think  if  a  general  Act 
were  intended  to  affect  particular  cases  like  this, 
notice  would  have  been  given  to  the  parties  con- 
cerned, so  that  they  might  have  been  heard  before 
the  repeal  of  their  special  Act.  I  conclude,  there- 
fore, that  the  Act  of  1833  is  continuous  and  bind- 
ing, and  has  not  been  affected  by  any  general 
•nactment. 

M.  Smith,  J. — ^I  am  of  the  same  opinion.    I  think 
the  effect  of  the  agreement  of  1833  was  to  ratify  an 
established  special  status  of  Serjeant's-inn,  not  en- 
tirely parochial  or  entirely  extra-parochial.  It  arose 
in  this  way.    The  parish  insisted  upon  rating  the 
inn,  and  the  inn  resisted.    The  case  was  tried,  and 
tibe  parish  was  successful.    An  agreement  was  then 
entered  into  that  two  sums  of  50/.  and  80/.  should 
be  paid  yearly  by  the  inn  in  fuU  satisfaction  and 
discharge  of  all  rates  and  duties.    This  was  made 
law  by  force  of  a  statute.    These  terms  show  a  re- 
lationship in  some  sense  with  the  parish,  and  that 
the  inn  was    not  wholly    extra-parochial.      It  is 
exempted  from  rates  and  duties,  which  implies  that 
otherwise  it  would  have  been  liable  for  them.    It 
was  agreed  by  the  parish    that  the    inn  should 
occupy  an  exceptional  position ;   this    may  have 
been  with  reference  to  the  peculiar  nature  of  the 
property ;  at  all  events  there  was  legislation  to  con- 
firm it,  and  there  was  no  limit  in  point  of  time  to 
its  effect,  unless  the  Act  be  repealed.    I  think  the 
Acts  referred  to  do    not    repeal  that  legislation. 
That  of  1868  is  said  to  have  repealed  it,  if  at 
that  time  the  inn  were  extra  parochial ;  but  if  it 
were  within  the  parish  before,  that  Act  could  have 
no  effect  upon  the  agreement.   It  may  be  impossible 
now   to  resolve  Uie  exact  relationship  of  the  inn 
to  the  parish  apart  from  this  agreement ;  it  seems  to 
me  that  to  consider  the  inn  within  the  parish  from 
1833  for  civil  purposes  would  not  be  inconsistent 
with  the  agreement;    but  even  if  it  were  extra- 
parochial,  I  collect  no  intention  from  the  language 
of  the  Act  of  1868  to  abrogate  the  previous  state  of 
things  under  this  special  Act.    Mr.  Manisty  says 
that,  assuming  the  inn  to  be  part  of  the  parish,  the 
Act  of  1869  has  made  this  property  rateable,  but  I 
cannot  agree  with  that  contention.    The  Act  was 
passed  for  a  totally  different  purpose,  and  the  7th 
section  only  provides  for  compound  householders. 
I  do  not  Uiink  it  was  the  intention  of  the  Legislature 
to  affect  this  special  Act  by  the  provisions  of  either 
of  the  Acts  of  1867  or  1868,  and  our  judgment  is, 
therefore,  for  Serjeants'-lun. 

Bbstt,  J.  concurred. 

Judgment  for  plaintiff. 

Attorneys  for  plaintiff,  CoU^  Cole,  and  Jackaon, 
Attorneys  for  defendant,  J,  and  M,  Pont\fex, 
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Bbg.  v.  Regordeb  or  Liverpool. 

Be  an  appeal  against  a  poor  rate  assessment  for  the 
TowMSHip  OF  Etbrton,  in  the  union  of  West 
Derby. 

Liverpool  Uhited  Gasught  Company  (apps.)  v. 
Overseers  op  the  Poor  of  Everton  (reaps.) 

Appeal  from  poor-rate — Next  practicable  seseions — 
Review  of  a  question  ofjact — Prohibition. 

An  assessment  committee  refused  the  appellants  relief 
aaainst  a  rate  on  the  Srd  Aug.;  the  next  sessions  of 
tie  borough  in  which  the  rate  was  made  took  place 
on  the  \st  Sept. ;  at  the  following  sessions,  on  the  26th 
Oct,j  the  appellants  applied  to  enter  an  appeal  against 
the  rate,  and  the  recorder  granted  the  application  on 
the  ground  that  the  sessions  oj  the  \st  Sept.  were  not 
the  next  practicable  sessions;  seven  days  being,  in  his 
opinion,  insufficient  time  for  the  appellants  to  deter* 
mine  whether  or  not  to  give  notice  of  appeod  to  the 
assessment  committee  under  27  ff  28  Viet.  c.  38,  s.  1. 

Held,  upon  a  nde  for  a  prohibition,  that  as  this  was  a 
question  of  fact  upon  which  his  jurisdiction  was 
based,  the  court  held  power  to  review  his  decision; 
and  that  he  was  wrong. 

Semble,  by  M,  Smith,  J.,  that  an  entry  of  appeal  for 
the  purpose  merely  of  adjonimmitni  at  a  sessions  tm- 
practicabU  for  trial  of  the  appeal  was  unnecessary. 

On  the  lOth  Nov.  last  Seager  obtained  a  rule  nisi 
calling  upon  the  Recorder  of  Liverpool  and  the 
Liverpool  United  Gas  Light  Company,  the  appel- 
lants, to  show  cause  why  a  writ  of  prohibition 
should  not  issue  to  the  said  recorder  to  prohibit 
him  from  trying  an  appeal  by  the  said  Liverpool 
United  Gas  Light  Company,  against  a  poor-rate 
made  and  published  in  and  for  the  said  township  of 
Everton,  in  the  union  of  West  Derby,  in  the  county 
of  Lancaster,  on  the  8th  July  last ;  which  appeal 
was  permitted  to  be  entered  by  the  said  recorder  at 
the  quarter  sessions  for  the  said  borough  uf  Liver- 
pool, held  on  the  26th  Oct.  last ;  and  to  prohibit  the 
said  Liverpool  United  Gas  Lifrht  Company  from  pro- 
sesuting  the  said  appeal,  on  the  gpround  that  the  said 
appeal  was  not  in  accordance  with  statutes  17  G^. 
2,  c.  3d  ;  12  &  13  Vict,  c  46 ;  and  27  &  28  Vict  c. 
89;  and  that,  therefore,  the  said  recorder  had  no 
jurisdiction  to  permit  the  same  to  be  entered,  and 
no  jurisdiction  to  try  the  same,  and  that,  therefore, 
the  said  Liverpool  United  Qtas  Light  Company  had 
no  right  to  enter  the  said  appeal,  and  have  no  right 
to  prosecute  the  same. 

At  the  quarter  sessions  of  the  peace,  holden  on 
the  26th  Oct.  1870,  in  and  for  the  borough  of  Liver- 
pool, before  the  recorder  of  the  said  borough, 
counsel  for  the  Liverpool  United  Gas  Light  Company, 
moved  to  enter  and  respite  an  app^  against  a 
poor-rate  made  and  published  in  and  for  the  town- 
ship of  Everton,  on  the  8th  July  last. 
The  following  facts  and  dates  were  admitted. 
The  said  rate  was  made  and  published  on  the 
8th  July. 

The  Liverpool  United  Gas  Light  Company  went 
before  the  assessment  committee  of  the  said  union 
of  West  Derby  on  the  8rd  Aug.,  and  failed  to 
obtain  the  relief  which  they  deemed  just. 

The  sessions  for  the  said  borough  next  after  the 
said  drd  Aug.,  were  held  on  the  1st  Sept. ;  and  the 
following  sessions  were  held  on  the  said  26th  Oct., 
when  this  motion  was  made. 

Counsel  for  the  overseers  of  the  poor  of  the 
township  of  Everton  and  the  assessment  committee 
of  the  union  of  West  Derby,  objected  that  it  was 
then  too  late  for  the  said  appeal  to  be  enteored,  and 
that  the  same  should  have  been  entered,  if  at  all,  at 
the  aforeMid  aetaioni  held  on  the  lat  Sept  last. 


672 


MAGISTRATES'  OASES. 


C.P.] 


Beo.  v.  Recorder  of  Liybrpool. 


[C.P. 


The  matter  was  mentioned  to  the  recoHer,  and 
the  case  was  partly  argued  on  the  27th  Oct. ;  on 
the  28th  the  esse  was  further  argued,  when  the 
recorder  permitted  the  appeal  to  be  entered,  and  it 
was  accordingly  entered  and  respited  to  the  next 
sessions.  The  recorder  desired  that  the  question  of 
his  jurisdiction  to  try  the  said  appeal  should  be 
submitted  to  one  of  the  Superior  Courts. 

Quain.  Q.C.,  and  Perronet  Tkompaon  showed  cause 
against  the  rule,  on  behalf  of  the  appellants. — The 
borough  sessions  are  held  at  Liverpool  at  times 
fixed  by  the  recorder.  They  are  independent,  and 
not  adjourned  courts,  but  they  take  place  more  fre- 
quently than  once  a  quarter,  which  is  the  least 
number  of  times  in  a  year  a  borough  quarter 
sessions  must  be  held,  under  the  105th  section  of 
the  Municipal  CorporationAct,  5  &  6  Will.  4,  c.  76. 
It  is  for  this  court  to  say  whether  the  sessions  in 
Sept.  and  Oct.  can  both  of  them  be  quarter  sessions 
of  the  peace,  for  the  purpose  of  trying  appeals  of 
this  nature.  The  rules  of  law  governing  this  appeal 
are  clear.  By  17  Geo.  2,  c.  38,  s.  4,  "  If  any  person 
or  persons  shsll  find  him,  her,  or  themselves 
ftSl^rieved  by  any  rate  or  assessment  made  fur 
the  relief  of  the  poor"  .  ..."  it  shall  and  may  be 
lawful  for  such  person  or  persons  in  any  of  the 
cases  aforesaid,  giving  reasonable  notice  to  the 
churchwardens  or  overseers  of  the  parish,  township, 
or  place,  to  appeal  to  the  next  general  or  quarter 
sessions  of  the  peace,'*  &c.  By  J2  &  13  Vict.  c.  45, 
8.  1,  **In  every  case  of  appeal  to  any  court  of 
general  or  quarter  sessions  of  the  peace,  fourteen 
clear  days'  notice  of  appeal  at  least  shall  be  given, 
and  such  shall  be  sufficient  notice,  any  Act  or  Acts, 
or  any  rule  or  practice  of  any  court  or  courts  to  the 
contrary  notwithstanding  ;  and  such  notice  of 
appeal  shall  be  in  writing,  signed  by  the  person  or 
persons  giving  the  same,  or  by  his,  her,  or  their 
authority,  on  his,  her,  or  their  behalf,  and  the 
grounis  of  appeal  shall  be  specified  in  every  such 
notice."  And  by  27  &  28  Vict.  c.  39,  s.  I,  "  Before 
any  appeal  shall  be  heard  by  any  special  or  quarter 
sessions  against  a  poor-rate"  .  .  .  **  the  appellant 
shallgive  twenty-one  days' notice  in  writing  previous 
to  the  special  or  quarter  sessions  to  which  such  appeal 
is  to  be  made,  of  the  intention  to  api)eal,  and  the 
grounds  thereof,  to  the  assessment  committee  of 
such  union."  It  has  been  held  that  the  appeal  must 
be  to  the  next  practicable  sessions  under  the  cir- 
cumstances {Rex  V.  The  Justices  ofEssex^  1  B.  &  Aid. 
210);  and  there  were  but  six  or  seven  days  beyond 
the  twenty-one  days  required  for  i  otice  in  a  case  of 
this  kind  :  {Reg,  v.  Biggleswade,  21  L.  T.  Bep.  494.) 
This  was  a  matter  within  the  discretion  of  the 
recorder,  and  he  has  decided  that  seven  days  were 
not  a  sufficient  time  for  the  appellants  to  make  up 
their  minds  to  appeal ;  the  next  reasonably  practi- 
cable sessions  after  the  decision  of  the  assessment 
committee  occurred,  therefore,  on  the  26th  Oct. 
This  court  can  only  interfere  in  a  decision  of  fact 
when  an  inferior  court  exceeds  its  jurisdiction;  it 
has  not  the  power  to  review  upon  prohibition  the 
exercise  of  the  proper  discretion  of  the  recorder  in 
this  case. 

Dowdeswell,  Q.  C,  and  Seager.  supported  the  rule. 
It  must  be  admitted  that  all  borough  sessions  are 
quarter  sessions  within  the  Municipal  Corporations 
Act.  This  is  the  converse  of  those  cases  which 
have  arisen  upon  matukwms  in  the  court  of  Queen's 
Bench,  and  in  which  courts  of  sessions  have  refused 
to  hear  appeals.  Mandamus  is  the  remedy  when  a 
court  refuses  to  exercise  its  proper  jurisdiction ;  and 
prohibition  is  the  remedy  when  the  court  goe«  beyond 
its  jurisdiction.  They  must  be  adjudicated  upon  ac- 
cording to  the  same  principles.  The  respondent's  con- 
tention being  that  t>^  decision  here  appealed  against 


was  an  excess  of  jurisdiction,  they  ought  to  have 
judgment  if  there  be  any  doubt  about  the  mat- 
ter.   [Kbatino,  J. — Is  that  so  ?    You  must  surely 
•how  that  the  recorder  was  clearlv  wrong.]    This 
case  is  not  subject  to  the  authorities  concerning 
poor  law  orders  where  the  appellants  know  nothing 
of  the  facts,  and  a  reasonable  time  is  necessary 
before  they  can  determine  whether  to  appeal  or  not : 
there  is  not  a  single  case  throughout  the  authorities 
of  any  allowance  of  time  to  an  appellant  in  a  rating 
case  beyond  that  provided  by  statute  for  notice  A 
appeal :  {Rtx  y.  Justices  of  Kent,  8  B.  &  C.  639.) 
[Kbatino,  J. — In  Rex  v.  Justices  of  Essex,  1  B.  ft 
Aid.  210,  cited  in  that  case,  the  reason  assigned  was 
the  time  necessary  to  make  inquiries.]    In  no  case 
has  time  for  inquiry  been  allowed  in  rating  appeals 
beyond  the  time  for  notice.    The  Assessment  Com- 
mittee Act  in  no  way  extends  indulgence  to  appel- 
lants;  it  merely  provides  that  no  appeal  can  be 
tried  without  twenty-one  days'  notice  to  the  assess- 
ment committee,  and  was  intended  for  their  protec- 
tion only.    Further,  whatever  may  be  the  fact  as 
to  the  practicability  of  the  September  sessions,  the 
appellants  were  bound  to  enter  and  respite  their 
appeal  then,  even  if  their  notices  did  not  enable 
them  to  try  it :  (Reg,  v.  j^yre,  6  E.  &  B.  992 ;  and 
7  E.  &  B.  609.)    [M.  Smith,  J.— This  was  said  to 
be  unnecessary  in  Rex  v.  Justices  oj  Devon^  8  B.  ftC. 
641.]    It  is  a  positive  rule  that  an  appeal  must  be 
entered  at  the  next  sessions,  although  the  court 
may  arljourn  the  hearing  if  sufficient  notice  has  not 
been  given  :  {Reg,  v.  Justices  o/  West  Riding  of  York' 
shire,  E.  B.  &  E.  713.)    As  to  the  last  point  taken 
by  the  appellant,    this  cannot   be  said    to    be  a 
decision  of  fact  at  all ;  it  was  a  determination  by 
tlie  recorder  of  the  meaning  of  the  word  **next" 
under  certain  circumstances ;  but  whether  a  ques- 
tion of  fact  or  not,  it  related  to  the  jurisdiction  of 
an  inferior  court,  and  may  therefore  be  reviewed : 
{Elston  V.  Rose,  L.  Rep.  4  Q.  B  4.)    This  being  so, 
it  may  reasonably  be  submitted  that  seven  days 
ought  to  be  plenty  of  time  for  an  appellant  to  make 
up  his  mind  to  appeal  in  a  case  of  Uiis  nature. 

Kbatino,  J. — This  is  a  case  in  which  a  rule  was 
obtained  for  a  prohibition  against  the  Recorder  of 
Liverpool,  who  appears  to  have  entered  and  respited 
an  appeal  under  these  circumstances.  [States  facts 
as  before  given.]  This  court  has  decided  in  the 
BigglesuHide  case  that  the  terminus  a  quo  a  rating 
appeal  must  be  made  to  the  quarter  sessions,  is 
the  decision  of  the  assessment  committee.  That 
decision  was  in  this  case  given  on  the  3rd  Aug. 
Sessions  were  held  at  Liverpool  on  the  1st  Sept. 
Mr.  Quain  at  first  made  an  objection  to  those 
sessions  being  considered  quarter  sessions  at  all, 
but  he  afterwards  abandoned  it,  and  it  seems  to  me 
clear  that  all  sessions  in  a  borough,  unless  merely 
adjournments,  must  be  taken  to  be  independent 
quarter  sessions.  The  appellants  did  not  enter  and 
respite  their  appeal  at  the  sessions  of  the  1st  Sept, 
but  they  appeared  at  the  next  sessions  on  the 
26th  Oct.,  and  applied  to  enter  it  then.  The  re- 
spondents objected  that  it  ought  to  have  been  done 
before,  but  the  recorder  was  of  opinion  that  the 
appellants  were  not  bound  to  enter  this  appeal  on 
the  1st  Sept.,  because  he  considered  that  the  sessions 
on  that  day  were  not  the  next  practicable  sessions. 
By  the  27  &  28  Vict.  c.  39,  s.  1 :  "  Before  any 
appeal  shall  be  heard  by  any  special  or  quarter 
sessions  against  a  poor  rate  made  for  any  parish 
contained  in  any  union  to  which  the  Union 
Assessment  Committee  Act  1862  applies,  the 
appellant  shall  give  twenty  -  one  days'  notice 
in  writing  previous  to  the  special  or  quarter 
sessions  to  which  such  appeal  is  to  be  made  of 
the  intention  to  appeal,  and  the  grounds  thereof, 
to  the  assessment  committee  of  such  union ;  pro- 
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Tided  that  after  the  first  day  of  August  next  no 
person  shall  be  empowered  to  appeal  to  any  sessions 
against  a  poor  rate  made  in  conformity  with  the 
valuation  list  approTed  of  by  such  committee,  unless 
he  shall  have  given  to  such  committee  notice  of 
objection  against  the  said  list,  and  shall  have  failed 
to  obtain  such  relief  in  the  matter  as  he  deems  just/' 
It  seems,  therefore,  that  from  the  8rd  Aug.,  when 
the  meeting  of  the  assessment  committee  took  place, 
there  were  twenty-eight  days  before  the  1st  Sept 
when  the  next  sessions  were  held  ;  in  other  words, 
there  were  six  or  seven  days  beyond  the  period 
required  for  notice  to  the  assessment  committee. 
The  recorder  was  of  opinion  that  these  six  or  seven 
days  did  not  give  the  appellants  sufficient  time  to 
consider  whether  they  should  appeal  or  not,  and,  there- 
fore, the  sessions  of  the  1st  Sept.  were  not  the  next 
practicable  sessions.  Mr.  Dowdeswell  has  contended 
that  it  was  necessary  to  enter  and  respite  the  appeal 
on  the  1st  Sept.  under  any  circumstances;  and, 
secondly,  that  these  days  afforded  the  appellants 
plenty  of  time  to  make  up  their  minds  to  appeal  on 
that  day.  It  is  not  necessary  to  decide  if  the  appel- 
lants were  obliged  to  enter  and  respite  merely  in  a 
case  in  which  they  had  not  given  sufficient  notice 
to  the  assessment  committee,  and  they  would  not, 
therefore,  be  able  to  try  their  appeal  at  that  sessions. 
Several  cases  have  been  quoted  on  the  subject, 
but  I  desire  to  express  no  opinion  about  them. 
It  is  sufficient  that  the  recorder  was  wrong, 
as  I  think,  in  supposing  that  six  or  seven 
days  were  not  enough,  in  such  a  case  as  this, 
to  determine  whether  or  not  to  give  notice 
of  appeal.  It  was  argued  for  the  appellants  that 
this  was  a  question  of  fact  already  decided  by  the 
recorder,  which  we  could  not  review.  It  was  ad- 
mitted, as  I  understood,  that  if  the  recorder  had 
refused  to  try  the  appeal  on  the  same  facts,  and  the 
other  party  to  the  appeal  had  come  to  us  for  a 
mandamus  to  compel  him  to  do  so,  we  might  have 
reviewed  the  question  of  fact.  This  would  certainly 
have  been  strange  if  it  were  so,  for  there  should  be 
no  distinction  in  the  proceedings  on  a  prohibition 
from  those  on  a  mandamus.  This,  however,  has  been 
decided  by  the  Court  of  Queen's  Bench,  in  Elston  v. 
Rose,  where  it  was  held  that  a  judg^  having  assumed 
jurisdiction,  not  by  deciding  on  conflicting  facts, 
but  on  a  wrong  assumption  as  to  a  point  of  law,  the 
court  above  can  review  his  decision  by  prohibition. 
Here  the  recorder  decided  a  fact  which  was  material 
to  the  question  of  his  ju  isdiction ;  and  whether  he 
was  right  or  wrong  in  holding  that  there  was  no 
necessity  to  enter  the  appeal  before  the  necessary 
notice  for  trial  had  elapsed,  we  differ  from  his 
opinion  as  to  the  sufficiency  of  the  time  required  by 
the  appellants  before  forming  their  determination 
to  appeid.  The  appellants,  therefore,  had  no  right 
to  enter  and  respite  at  the  October  sessions,  and 
this  rule  for  a  prohibition  must  be  made  absolute. 

M.  Smith,  J. — I  am  of  the  same  opinion.  The 
recorder  has  decided  that  the  October  sessions  were 
for  this  appeal  the  next  practicable  sessions,  and 
that  there  was  not  sufficient  time  for  the  appellants 
to  give  the  notices  required  by  the  statutes,  and  also 
to  consider  whether  they  should  appeal  before  the 
sessions  in  September.  That  is  an  interpretation  of 
the  facts  which  we  have  a  right  to  reconsider ;  for 
upon  it  depends  whether  the  appellant  appeared  at 
the  sessions  when  the  recorder's  jurisdiction  to  try 
existed.  The  question  for  us  is  whether  the  sessions 
of  the  26th  Oct.  were  the  next  practicable  sessions 
after  the  decision  of  the  assessment  committee.  I 
agree  with  my  brother  Keating,  that  we  need  not 
now  decide  whether,  when  there  is  only  barely  time 
to  give  the  necessary  notice  to  the  committee,  it  is 
obligatory  on  the  appellant  to  enter  and  respite  his 
app^ ;  but  I  desire  to  say  that  I  entirely  agree  1 
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with  the  reasons  which  have  6een  suggested  against 
such  a  necessity.  It  may  undoubtedly  be  said  to  be 
in  accordance  with  many  of  the  decisions  that  under 
such  circumstances  no  entry  of  an  appeal  is  required. 
It  seems  to  me  that  both  the  authorities  and  reason 
are  in  favour  of  the  rule  that  when  the  next  possible 
sessions  are  not  the  next  practicable,  an  appellant 
should  not  be  bound  to  enter  and  respite  his  appeaL 
This  is  the  effect  of  the  decisions  of  the  King's 
Bench  in  Rex  v.  The  Justices  of  Kent,  8  B.  &  C.  639, 
and  the  two  cases  reported  as  notes  to  that  case. 
Lord  Tenterden  said  in  one  of  those  notes.  Rex  v.  The 
Justices  of  Devon^  p.  641 :  '*  The  entry  for  the  mere 
purpose  of  adjournment  is  an  useless  act,  and  only 
occasions  unnecessary  expense."  The  point  was 
considered  in  subsequent  cases,  Reg.  v.  Sevenoaks, 
7  Q.  B.  136 ;  Reg,  v.  Peterborough,  7  E.  &  B.  643  ; 
Reg,  V.  Justices  of  the  West  Riding,  £.  B.  &  E.  718 ; 
although  doubts  werefexpressed,  the  decisions  of  the 
judges  are  consistent  with  this  rule.  I  think' the 
rule  should  be  made  absolute  upon  the  ground  that 
in  this  case  the  next  practicable  sessions  took  place 
on  the  1st  Sept.,  and  that  upon  the  question  of  fact, 
necessary  to  establish  his  jurisdiction,  whether  a 
week  was  time  enough  for  the  appellants  to  make 
up  their  minds  to  appeal,  the  recorder  was  wrong. 
Consequently  he  had  no  jurisdiction  to  hear  the 
appeal  in  October. 

Bhbtt,  J. — ^The  Recorder  of  Liverpool  had  no 
jurisdiction  to  enter  and  respite  this  appeal  at  the 
sessions  on  the  26th  Oct.,  unless  they  were  the 
first  practicable  sessions  after  the  publication  of  the 
rate.  He  held  they  were  the  first  practicable 
sessions,  although  the  appellants  had,  besides  the 
twenty-one  days  necessary  for  their  notice  to  the 
assessment  committee,  six  further  days  before  the 
previous  sessions  of  the  1st  Sept.  He  considered, 
however,  that  these  six  days  were  not  a  reasonably 
sufficient  time  for  the  appellants  to  consider  whether 
they  would  appeal  or  not.  By  Elston  v.  Rose,  in  the 
analogous  case  of  a  prohibition  to  a  County  Court 
judge,  it  appears  from  the  judgment  of  Blackburn, 
J.,  that  the  question  whether  there  was  jurisdiction 
or  not  must  be  open  to  one  of  the  Superior  Courts 
on  motion  for  a  prohibition.  He  held  that  the  judge 
was  wrong  in  the  conclusion  at  which  he  had 
arrived,  because  he  applied  a  wrong  rule  of  law  to 
the  facts.  That  is  the  case  here,  and  we  have,  there- 
fore, power  to  review  this  decision  of  a  matter  of 
fact.  It  seems  impossible  for  us  to  say  that  six  or 
seven  days  were  to }  short  a  time  for  the  appellants 
to  come  to  a  conclusion  to  appeal.  I  think  the 
Recorder  was  wrong  in  fact,  and  therefore  the  rule 
will  be  made  absolute. 

Smith,  J. — I  wish  to  say  that  I  think  a  week  is 
long  enough  in  this  particular  case ;  but  I  do  not 
desire  to  lay  it  down  that  in  every  case  no  longer 
time  ought  to  be  allowed. 

Rule  absolute. 

Attorneys  for  appellants,  G,  and  P,  Eyre  and  Cb., 
for  P,  F,  Gamett,  Liverpool. 

Attorneys  for  respondents^  Holding  and  Cleaver, 
LiverpooL 


BBOISTRATION  AFPXAL. 

Friday,  Jan,  20. 

Abel  (app.)  v.  Lbe  (reap.) 

OcctLpation  franchise  in  boroughs — Nonpayment  of  rates 
in  carear — Effect  of  excusal  by  justices  during  quali* 
fying  year. 

A  claimant  for  the  franchise  of  a  borough  at  the  regis' 
tralion  of  1870,  otherwise  dulu  qualified  as  an  occupier, 
was  rated  to  a  poor  rate  made  in  June  1869  in  respect 
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of  his  premises,  but  he  never  paid  the  rcUe,  All  the 
subsequent  ratet  were  made  m  the  name  of,  and  duly 
paid  by,  the  oumer,  under  the  Poor  Rate  Assessment 
and  Cvtlection  Act  1869 ;  and  in  the  month  of  Oct. 
1869  the  claimant  was  duly  excused  by  order  oj  jus- 
tices  from  payment  of  the  rate  made  in  the  preceding 
June,  under  54  Geo.  3,  c.  170,  s,  11  : 

Held,  that  the  nonpayment  of  the  rate  made  in  June 
1869  disqualified  the  claimant  from  being  registered 
in  1870. 

At  a  court,  held  by  the  banieter  appointed  to 
revile  the  lists  of  voters  for  the  city  and  borough 
of  New  Sarum,  Frederick  Abel,  of  48,  Church- 
street,  in  the  parish  of  St.  Edmund's,  in  the  said 
city  and  borough,  the  appellant,  duly  claimed  to  be 
inserted  in  the  list  of  inhabitant  occupiers,  under 
the  provisions  of  30  &  81  Vict.  c.  102. 

It  was  established  that  the  said  F.  Abel  was  duly 
qualified  to  be  registered  in  the  said  list,  unless  he 
failed  to  be  qualified  for  the  following  reason  : — 

On  the  18th  June  1869,  a  poor  rate  was  duly 
made  and  allowed  by  the  justices  for  the  several 
parishes  within  the  said  city  and  borough. 

The  said  F.  Abel  was  duly  rated  to  the  said  poor 
rate  in  respect  of  the  qualifying  premises,  and  the 
amount  thereof  thereupon  became  payable  from  him 
in  respect  of  the  same,  but  he  has  never  paid  the 
said  rate,  or  any  part  thereof. 

The  next  poor  rate  was  made  in  the  month  of 
October  following,  when  the  owner  of  the  qualifying 
premises  was  rated  to  the  said  October  rate  in  the 
place  of  the  said  F.  Abel ;  and  the  said  owner  has 
since  been  rated  to  all  subsequent  poor  rates  under 
the  provisions  of  the  Poor  Rate  Assessment  and 
Collection  Act  1869. 

SSubsequently  to  the  becoming  payable  of  the 
last- mentioned  rate  of  Oct.  1869,  the  said  F.  Abel 
was  duly  excused,  by  order  of  the  justices,  from 
payment  of  the  said  poor  rate  of  the  18th  June  1869, 
under  the  provisions  of  the  statute  54  Geo.  3,  c.  170, 
s.  11. 

The  seventy.four  persons  whose  names  were  set 
out  in  a  schedule,  attached  to  the  case,  claimed  to 
be  inserted  in  the  lists  of  the  said  city  and  borough 
under  similar  circumstances. 

The  barrister  held  that  the  said  F.  Abel  was  not, 
nor  were  any  of  the  said  persons,  entitled  to  be  in- 
serted in  the  said  lists.  He  so  decided  on  the  ground 
that  notwithstanding  the  said  excusals,  they  had 
not,  nor  had  any  of  them,  on  or  before  the  20th 
July  in  this  year,  bona  fide  paid  an  equal  amount  in 
the  pound  to  that  payable  by  other  ordinary  occu- 
piers in  respect  of  all  poor  rates  that  had  become 
payable  by  them  in  respect  of  the  qualifying  pre- 
mises within  30  &  31  Vict.  c.  102,  s.  3,  sub-sect.  4. 

Due  notice  of  appeal  from  this  decision  was  given, 
and  the  appeals  in  all  these  cases  were  ordered  to 
be  consolidated.  If  the  court  should  be  of  opinion 
that  this  decision  was  wrong,  the  register  was  to  be 
amended  by  inserting  in  the  said  lists  the  names  of 
F.  Abel,  and  the  said  other  persons  whose  names 
were  in  the  said  schedule  as  aforesaid. 

A.  Wills  for  the  appellant.  —  The  words  of 
30  &  31  Vict.  c.  102,  s.  3,  sub-sect.  4,  upon  which 
the  barrister  here  held  the  appellant  to  be  dis- 
entitled to  vote  for  the  borough,  are,  "has  on  or 
before  the  20th  July  in  the  same  year  bona  fide 
paid  an  equal  amount  in  the  pound  to  that  payable 
by  other  ordinary  occupiers  in  respect  of  all  poor 
rates  that  have  become  payable  by  him  in  respect 
of  the  said  premises  up  to  the  preceding  5th  Jan.'* 
By  the  19th  section  of  32  &  33  Vict.  c.  41,  "  the 
overseers  in  making  out  the  poor  rate  shall  in  every 
cn^e,  whether  the  rate  is  collected  from  the  owner  or 
occupier,  or  the  owner  is  liable  to  the  payment  of 
the  rate  instead  of    the    occupier,    enter    in    the 


occupiers*  column  of  the  rate  b(X)k  the  name  of  the 
occupier  of  every  rateable  hereditAoieot,  and  such 
occupier  shall  be  deemed  to  be  duly  rated  for  any 
qualification  or  franchise  as  aforesaid;"  the  over- 
seer  omitting  the  name  of  an  occupier  is  rendered 
liable  to  apenalty, "  provided  that  any  occupier  whose 
name  has  been  omitted  shall,  notwithstanding  such 
omission,  and  Uiat  no  claim  to  be  rated  has  been 
made  by  him,  be  entitled  to  every  qualification  and 
franchise    depending    upon   rating    in    the   same 
manner  as  if  his  name  had  not  been  so  omitted.** 
[BoTiLL,  C. J.— That   section  can    have  no  effect 
here ;  we  considered  the  limit  of  its  application  in 
Cross  V.  Alsop,  23  L.  T.  Bep.  N.  6.  589.]    This  rate 
became  due  before  the  qualifying  year  commenced. 
rWiLLES,  J.— Sect.  28  of  the  Representation  of  the 
People  Act  1867  and  schedule  £,  there  referred  to, 
make  no  provision  as  to  when  an  unpaid  rate  be- 
comes due.  The  words  of  the  notice  in  the  schedoJe 
are,  "  unless  you  pay  on  or  before  the  20th  July 
next  all  the  poor  rates  which  have  become  doe  from 
you  in  respect  of  such  premises  up  to  the  6th  Jan. 
last.**     Brbtt,  J.^By  the  Reform  Act  1832,  s.27, 
the  condition  is,  "  shall  have  paid  on  or  before  the 
20th  July  in  such  year  all  the  poor's  rates  and 
assessed  taxes  which  shall  have   become  payable 
from    him    in    respect    of    such    premises    pre- 
viously to  the  6th  day  of  April  then  next  pre- 
ceding.'*    The  6th  April  is  altered  to  the  5th  Jan. 
by   11  &   12   Vict,    c    90,  but  in    aU   the   AcU 
in    which    this    condition    is   amended   or  con- 
firmed the  words  are  quite  general ;  all  rates  doe 
at  the  time  mentioned  must  be  paid  by  the  sub- 
sequent 20th  July.J    By  44  Geo.  3,  c.  170,  s.  11, 
'*  It  shall  and  may  be  lawful  for  any  two  or  more  of 
his  Majesty *s  justices  of  the  peace  acting  for  tbe 
county,  riding,  division,  or  jurisdiction  in  which 
any  district,  parish,  township,  or  hamlet  shall  be 
situated,  in  petty  sessions  assembled,  on  application 
made  to  them  by  any  person  rated  to  any  rates  or 
cesses  within  any  such  district,  township,  parish,  or 
hamlet,  to  be  discharged  therefrom,  and  pi  oof  of 
bis  iir  her  inabilitv  through  poverty  to  pay  such 
rate   or   cess,  with   the   consent  of    the  church- 
wardens and   overseers  of   such  district,   parish, 
township,  or  hamlet,  or  of   such  other  person  or 
persons  as  is    or   are   competent    to    act  under 
the  authority  of  any  Act  or  Acts  of  Parliament,  for 
the  ordering,  management,  control,  or  direction  of 
the  poor  of  any  such  district,  parish,  township,  or 
hamlet,  to  order  and  direct  that  such  person  shall 
be  excused  from  the  payment  of  such  rate  or  cesi, 
and  to  strike  out  his  or  her  name  therefrom ;  and 
the  sum  at  which  such  person  was  so  rated  in  sach 
rate  or  cess  shall  not  thereafter  be  collected,  or  aoj 
person  or    persons  charged  therewith,  or  in  any 
manner  called  or  liable  to  account  for  the  same,  or 
for  omitting  to  collect  or  receive  the  same."   If 
the  appellant  here  is  struck  out  of  the   list,  tbe 
consequence  will   be  that  a  person  once  excused 
payment    of   a   rale    can    never    again    be    en- 
titled   to   YOte;     as    he    is    struck    out   of  the 
list  when  excused  he  cannot  afterwards  pay  that 
rate ;  there  is  no  person  who  can  receive  payment 
of  the  excused  rate  afterwards;   an  excusal  is  a 
statutory  discharge  of  all  claim  against  him,  an  ex- 
tinguishment of  his  debt.    There  is  no  provision  for 
any  subsequent  payment,  and  no  machinery  of  the 
law  by  which  he  can  get  rid  of  his  disqualification. 
[Brbtt,  J. — ^Why  cannot  he  tender  payment  under 
sect.  30  of  the  Reform  Act?]    The  Act  of  1814 
enacts  that  no  person  shall  be  charged  with  the 
excused  rate.    [Smith,  J. — ^In  this  case  the  rate 
was  not  excused  until  after  the   qualifying  year 
had    commenced.]     The    condition    in   the  Act 
of    1867   is  in    respect   of  rates  which  have  be- 
become  payable  in  the  year;   the  rate  was  made 
in  June,  and  the  qualifying  year  did  not  commenoe 
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iindl  the  end  of  the  following  month:  (Jonea  v. 
BM,  L.  Rep.  4  C.  P.  468.)  [Brbtt,  J.— Why 
should  the  barrister  haye  power  to  call  as  witnesses 
the  overseers  of  past  years  onder  6  Vict,  c  18, 
8.  d5?]  There  are  other  matters  about  which  he 
might  require  to  consult  them.  By  31  &  32  Vict. 
C..58,  B.  28,  overseers  are  required  to  produce  all 
rates  made  between  the  6th  Jan.  in  the  year  then 
last  past,  and  the  last  day  of  July  in  the  then 

E resent  year ;  this  shows  that  the  Legislature  never 
itended  to  investigate  previous  rates.  By  sect.  86 
of  the  Reform  Act,  a  person  is  disqualified  for 
a  year  by  receiving  parochial  relief,  but  if  he  is 
excused  a  rate  he  would  be,  by  the  revising  bar- 
rister's decision  in  this  case,  disqualified  for  ever. 

No  counsel  appeared  on  behalf  of  the  respondent, 
who  was  the  town  clerk  of  the  city  and  borough  of 
New  Sarom. 

BoTiLL,  C.  J. — There  is  a  very  marked  distinction 
between  the  provision  as  to  payment  of  poor  rates 
in  the  4th  sub-section  of  sect.  3  of  the  Representa- 
tion of  the  People  Act  1867,  and  the  provisions  in 
the  XHreceding  sub-sections  concerning  occupation 
and  rating.  A  person  entitled  to  vote  ror  a  borough 
member  must  have  occupied  a  dwelling-hous»  in  the 
borough  during  the  whole  of  the  twelve  calendar 
months  preceding  the  last  day  of  July,  before  the 
revision ;  and  he  must  have  during  the  time  of 
such  occupation  been  rated  to  all  rates  (if  anv) 
made  for  the  relief  of  the  poor  in  respect  of  the 
premises  occupied  by  him.  But  with  regard 
to  the  requisite  payments  the  provision  is  that 
he  must  have  '*on  or  before  the  20th  July 
in  the  same  year  bend  fide  paid  an  equal  amount  in 
the  pound  to  that  payable  by  other  ordinary  occu- 
piers in  respect  of  the  said  premises  up  to  the  pre- 
ceding 5th  Jan."  I  suppose  this  distinction  was 
made  intentionally.  The  period  required  for  rating 
is  twelve  months,  but  there  is  no  limit  to  that  of 
which  the  rates  must  be  paid  before  the  6th  Jan. 
Under  these  circumstances,  it  seems  that  the 
Legislature  intentionally  disfranchised  those  per- 
sons whose  payment  of  previous  rates  was  in  arrear. 
If  the  rates  made  within  the  qualifying  year  only 
were  required  to  be  paid,  the  effect  of  the  enact- 
ment would  be  to  limit  the  necessaiy  payment 
to  rates  made  in  the  five  months  between  the 
8l8t  July  and  the  6th  Jan.  This  is  nowhere  ex- 
pressly stated.  If  the  matter  stood  upon  that  Act 
alone,  I  should  have  entertained  very  little  doubt  of 
the  intention  of  the  Legislature,  but  when  I  come 
to  look  at  the  corresponding  sections  in  the 
Reform  Act  of  1832,  it  becomes  clear  beyond  a 
doubt.  By  the  27th  section  a  borough  voter  is 
required,  amongst  other  things,  to  "  have  paid,  on 
or  before  the  20th  July  in  such  year,  all  the  poor's 
rates  and  assessed  taxes  which  shall  have  become 
payable  from  him  in  respect  of  such  premises  pre- 
viously to  the  6th  April  then  next  preceding."  There 
is  no  limit  here  to  rates  made  within  the  year  of 
qualification,  but  it  is  manifest  that  all  rates  and  all 
assessed  taxes  should  be  paid  before  the  date  men- 
tioned in  order  to  give  the  franchise.  Although 
there  is  no  mention  in  the  Act  of  1H67  of  assessed 
taxes,  the  interpretation  of  the  other  words 
must  be  the  same.  By  the  Registnition  Act  1843) 
8.  85,  overseers  for  previous  years  may  be  called 
as  witnesses,  and  the  rate  books  of  eighteen 
months  past  must  be  pioduced ;  there  is  a  similar 
enactment  with  regard  to  counties  in  31  &  32  Vict. 
c.  58,  s.  28.  By  sect.  28  of  80  &  31  Vict,  c  102, 
upon  which  Act  this  point  arises,  overseers  are  to 
give  to  voters  a  notice  of  a  rate  in  arrear  in  the 
form  contained  in  schedule  £  of  the  Act.  The 
words  of  this  form  are :  *'  Take  notice  that  you  will 
not  be  entitled  to  have  your  name  inserted  in  the 


list  of  voters  for  this  city  (or  borough)  now  about 
to  be  made  in  respect  of  the  premises  in  your  occu- 
pation," .  .  .  <' unless  you  pay  on  or  before  the  20th 
July  next,  all  the  poor  rates  which  have  become  due 
from  you  in  respect  of  such  premises  up  to  the  5th 
Jan.  last."  The  notice  does  not  limit  the  demand  for 
payment  to  those  rates  only  which  have  been  made 
since  Uie  previous  8l8t  July,  but  in  general  terms 
claims  all  rates  in  arrear.  Looking  at  these  various 
provisions,  I  think  the  construction  to  be  put  upon 
the  words  of  the  4th  sub-section  of  sect.  3  is  that 
all  rates  in  arrear,  whenever  made  before  the  pre- 
ceding 5th  Jan.,  are  included  in  the  condition  of 
payment.  Mr.  Wills  says  this  might  be  a  perpetual 
disqualification;  but  it  certainly  was  not  neces- 
sarily so  here,  for  the  rate  was  not  excused  till 
October,  and  there  was  a  clear  breach  of  the  re- 
quirements of  ^e  Act  within  the  qualifying  year. 
The  Legislature  has  not  made  an  excusal  of  the 
same  effect  as  payment,  and  if  it  should  cause  per- 
petual disqualification  it  will  be  time  to  consider 
that  question  when  it  arises.  On  that  point  I 
express  no  opinion.  It  is  sufficient  for  me  to  say 
that  this  4th  sub-section  is  without  modification  as 
to  the  time  at  which  the  rates  are  made,  and  cer- 
tainly applies  to  the  rate  in  this  case.  The  barrister 
was  therefore  right,  and  Ms  decision  will  be 
affirmed. 

WiLLLES,  J. — I  am  of  the  same  opinion.  The 
question  is  whether  by  the  words  in  the  Representa- 
tion of  the  People  Act  1867,  sect  3,  sub-sect.  4,  "all 
poor  rates  that  have  become  payable"  up  to  the 
preceding  6th  Jan.,  it  was  intended  to  refer  to  all 
rates  in  arrear  which  had  been  made  before  that 
date,  or  only  those  made  after  the  preceding  Slst 
July.  A  further  light  is  thrown  upon  the  subject 
by  sect.  29  which  provides  that  "the  overseers  of 
every  parish,  wholly  or  partly  within  a  borough, 
shall,  on  or  before  the  22nd  July  in  every  year, 
make  out  a  list  containing  the  name  and  place  of 
abode  of  every  person  who  shall  not  have  paid, 
on  or  before  the  20th  of  the  same  montii,  alJL  poor 
rates  which  shall  have  become  payable  from  him 
in  respect  of  any  premises  within  the  said  parish 
before  the  6th  Jan.  then  last  past,  and  the  overseers 
shall  keep  the  said  list  to  be  perused  bv  any  person, 
without  payment  of  any  fee,"  &c.  The  section  is 
general,  and,  like  the  4th  sub-section  of  the  3rd 
section,  is  not  subject  to  the  limitation  of  the  earlier 
sub-sections  of  the  3rd  section.  The  list  is  appa- 
rently to  be  made  according  to  the  ordinary  mode 
of  keeping  an  account,  and  it  seems  to  be  intended 
to  include  all  nonpayments  of  all  previous  rates. 
I  have  no  hesitation  in  concurring  with  the  Lord 
Chief  Justice  that  the  other  sections  of  the  Act  all 
tend  to  show  this  intention  of  the  Legislature. 
Mr.  Wills  does  not  seem  to  contend  against 
this  conclusion  upon  the  words  themselves, 
but  he  says  that  an  absurdity  follows  so  great 
that  we  ought  to  modify  the  grammatical 
construction  of  the  Act  itself,  rather  than 
enforce  the  obvious  meaning.  No  doubt  the 
rule  is  to  adopt  the  usual  grammatical  con- 
struction, unless  there  is  some  repugnancy  or 
absurdity  to  be  found  by  comparison  with  the 
language  in  some  other  part  of  the  same  Act  or  of 
another  Act  pcai  materia,  I  must  repudiate  any 
duty  or  power  in  a  judge  to  modify  an  Act  by  the 
torture  of  words  into  an  interpretation  which  is 
merely  in  accordance  with  a  counsel's  view  of 
reason  or  right.  It  is  the  duty  of  the  court,  unless 
by  d<nng  so  there  can  be  shown  to  be  some  repug- 
nance or  absurdity  with  respect  to  an  acknowledged 
rule  of  law,  to  give  effect  to  the  provisions  of  an 
Act  according  to  the  grammatical  construction  of 
the  words.  Mr.  Wills  says  the  absurdity  appears  by 
comparison  with  previous  legislation  upon  the  same 
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subject,  and  he  says  we  ought  to  modify  the  lan- 
guage of  the  Act  of  1867  as  he  proposes.  His 
argiiment  may  be  good  for  modifying  the  effect 
which  he  gives  to  the  11th  section  of  54  Geo.  3, 
c.  170 ;  that  section  provides  for  an  order  by  justices 
upon  an  application  made  to  them  by  any  person 
rated  to  any  rates  or  cesses,  to  be  discnarged  there- 
from, and  upon,  proof  of  inability  through  poverty 
to  pay  such  rate  or  cess,  with  the  consent  of  the 
overseers,  the  justices  may  order  and  direct  that 
such  person  shall  be  excused  from  the  payment  of 
such  rate  or  cess,  and  may  strike  out  his  name 
therefrom  ;  the  section  further  provides  that  "  the 
snm  at  which  such  person  was  so  rated  in  such 
rate  or  cess  shall  not  thereafter  be  collected,  or 
any  person  or  persons  charged  therewith,  or  in 
any  manner  called  or  liable  to  account  for  the 
same,  or  for  omitting  to  collect  or  receive  the 
same."  First,  it  is  to  be  observed  that,  assuming 
the  appellant  in  this  case  to  be  in  the  condition 
that  he  is  totally  unable  to  obtain  a  right  to  vote  in 
consequence  of  his  having  been  once  excused  pay- 
ment, the  excuse  was  obtained  upon  his  own  appli- 
cation and  was  his  0¥m  voluntary  act  If  there  be 
an  absurdity  in  that  condition,  the  result  might  be 
remedied  by  our  holding  the  effect  of  the  conclud- 
ing part  of  this  section  to  be  like  that  of  the  old 
bfluolvupt  Acts,  not  a  discharge  of  a  moral  obli- 
gatidh,  but  merely  the  extinction  of  a  legal 
liability;  and  it  may  be  that  if  he  afterwards 
tenders  the  amount  to  the  overseers  under 
sect.  SO  of  the  Reform  Act  1832,  it  would 
be  their  duy  to  replace  his  name  in  the 
rate.  That. seems  to  me  to  be  the  true  mode  of 
treating  such  an  absurdity.  Such,  however,  would 
be  an  extreme  case,  for  a  perpetual  disability 
depends  upon  the  excused  man's  remaining  in  the 
same  house  after  hLs  change  of  circumstances ;  and 
it  is  not  sufficient  ground  for  saying  that  the  Legis- 
lature did  not  intend  to  carry  out  the  effect  of  ite 
clear  language.  The  principle  of  legislation  is  that 
laws  should  be  enacted  to  meet  the  cases  which 
more  frequently  arise;  they  are  for  the  genend 
rather  than  for  the  particular.  This  objection,  there- 
fore, quite  evaporates.  But  assuming  that  we 
should  put  such  an  interpretation  as  thst  suggested 
upon  the  4th  sub-section  of  the  8rd  section  of 
the  Act  of  1867  and  the  11th  section  of  the 
Act  of  1814,  taken  together,  I  am  not  clear  that 
we  could  apply  it  to  this  particular  case ;  for  my 
brother  Smith  seems  to  me  to  have  hit  the  bird  in 
the  eye,  when  he  pointed  out  that  the  excusal  of  the 
appellant  took  place  after  the  commencement  of  the 
qualifying  year ;  and  whether  or  not  he  was  after- 
wards prevented  from  making  good  his  claim  to  be 
registered,  there  was  a  period  in  this  particular  year 
during  which  he  might  have  bona  Jide  paid  an  equal 
amount  in  the  pound  to  that  payable  by  other  ordi- 
nary occupiers  in  respect  of  all  poor  rates  that  had 
become  payable  b^r  him  in  respect  of  the  occupied 
premises  up  to  the  preceding  5th  Jan.  In  the  ap- 
pellant's case,  at  all  events,  there  is  no  absurdity. 
Clearly  the  barrister's  decision  must  be  affirmed. 

M.  Smith,  J. — I  also  think  the  revising  barrister 
was  right,  and  the  case  seems  to  me  to  be  plain. 
The  qualifications  necessarj*  for  borough  voters  are 
given  in  the  third  section  of  the  Representation  of 
the  People  Act  1867,  and  this  matter  turns  upon 
the  construction  of  the  fourth  sub-section.  It  has 
been  contended  by  Mr.  Wills  that  the  Act  requires 
payment  only  of  the  rates  made  within  the  year 
mentioned  in  the  other  sub-sections,  but  the  Legis- 
lature has  not  so  enacted.  The  words  show  &at 
the  necessary  payment  is  not  confined  to  those  rates 
alone.  There  is  a  manifest  change  in  the  language 
of  the  fourth  clause  from  that  of  the  other  three. 
Mr.  Wills  could  not  support  his  contention  upon 


the  words  themselves,  but  he  argued  that  if  we 
should  hold  generally  that  payment  of  all  previous 
rates  whenever  made  is  required  by  this  section, 
the  consequence  might  be  that  a  man  excused  a 
rate,  say  five  or  any  number  of  years  ago,  would  be 
disqualified.  Such  a  consequence  might  be  regretted, 
but  it  certainly  would  not  frequently  occur,  and 
I  am  by  no  means  sure  it  is  the  necessaiy 
conseqence  of  such  a  decision.  As  far  as  this  case 
is  concerned  the  effect  may  be  limited  to  rates  re- 
maining payable  before  excusal  durine  any  part  of 
the  qualifying  year;  or  it  may  be  that  a  person 
excused  may  afterwards  pay  or  tender  payment, 
notwithstanding  the  words  of  the  11th  section  of 
54  Geo.  3,  c.  170.  It  is  sufficient  for  us  that  this 
consequence  may  not  be  the  result  of  our  affirming 
the  barrister's  decision.  But  if  it  should  be  so,  that 
consequence  would  be  less  important  in  oompaiisoa 
with  the  result,  if  we  hold  the  other  way  ;  for  then 
payment  would  be  required  of  those  rates  only 
which  have  been  made  within  the  five  months 
between  July  and  January.  This  I  think  would  be 
opposed  to  the  purposes  of  the  Legislature,  and 
would,  moreover,  apply  to  almost  all  persons  claim- 
ing, whilst  the  opposite  conclusion  would  apply  to 
very  few.  I  think,  therefore,  this  decision  should 
be  affirmed, 

Brett,  J. — The  question,  as  it  seems  to  me,  ii 
whether  the  claimant  is  disentitled  to  vote  on  the 
ground  of  nonpayment  of  a  rate  made  before  the  end 
of  July,  because  he  was  excused  such  rate  before  the 
subsequent  5th  Jan.  This  involves  two  propositioos, 
viz.,  as  to  his  being  bound  to  pay  any  rates  made 
before  the  qualifying  year  commenced ;  and  also  as 
to  whether  the  excusal  destroyed  his  claim.  First, 
he  was  bound  to  pay  rates  in  arrear,  notwithstanding 
they  were  made  before  the  31st  July.  I  ssy 
so  because  of  the  difference  in  the  language 
of  the  sub-sections  concerning  rating  and  payment 
Every  word  of  the  3rd  section  of  the  Representation 
of  the  People  Act  1867  was  painfully  diacossed,  and 
must  be  strictly  interpreted.  This  view  is  strength- 
ened by  the  28th  section,  which  refers  generally  to 
"  any  poor  rate  due,"  and  by  schedule  E,  therein  men- 
tioned, which  contains  the  words  **  all  the  poor  rates 
which  have  become  due."  Sect.  29  la  to  the  same 
effect  in  ite  general  relation  to  all  rates  in  arrear. 
I  think  this  construction  is  also  strengthened  by 
sects.  84  and  35  of  6  Vict,  c  18 ;  the  proiduction  ot 
books  concerning  the  rates  of  the  previous  ^ghteen 
months  is  inconsistent  with  a  liability  to  rates  of 
only  five  months.  The  whole  spirit  of  legislation 
on  the  subject  tends  to  show  that  the  claimant  was 
bound  to  pay  this  particular  rate.  Then  comes  the 
question,  did  the  excusal  by  the  justices  terminate 
his  liability  ?  It  was  said  that  whether  excused  before 
or  after  the  31st  July,  he  was  excluded  from  the  fran- 
chise for  ever.  If  so,  I  should  not  flinch  from  the 
conclusion,  but  at  present  I  cannot  say  that  result 
would  necessarily  follow.  It  may  be  that  if  excused 
before,  or  if  during  a  qualifying  year,  it  would  make  a 
difference  in  a  claimant's  condition,  or  it  may  be 
that  he  might  tender  payment  and  come  within  the 
statute.  I  doubt  whether  there  is  any  real  diffi- 
culty. But  at  aU  evento  the  consequence  of  our 
deciding  the  other  way  would  be  worse,  for  a  man 
who  was  40^  or  Sol  in  arrear  for  rates  might  then 
b^  paying  a  pound  for  one  year  get  on  the  regiflter. 

Jtu^ment/or  re^ondtnL 

Attorneys  for  appellant :  Tavlory  Hoare,  and  Toy- 
lor,  for  Wilson,  Thring  and  ifodder,  SaliBbniyand 
WUton. 
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COURT  OF  EXGHEaXTEB. 

Reported  by  H.  Lsioh  and  H.  F.  Foolst,  Esqn., 
Barriaters-at-Law. 

Thursdaiff  Jan,  26. 
Spencee  (app.)  V.  Shbeeican  (reap.) 

Rtvenue— Assessed  toxe«— 32  ^  33  Vict.  c.  14,  ss,  8 
and  9 — "  Male  servants  " —  Waiters  at  an  hotel— Per- 
sons employed  as  extra  waiters  for  short  periods  only 
— Liabiliiv  of  hotel  keq>er  to  duty  for — Licences- 
Occasional  waiters. 

Every  person  employed  by  an  hotel  keeper,  as  a  waiter  in 
his  hotel,  if  only  for  two  or  three  weeks  together,  in 
addition  to  his  ordinary  permanent  nund)er  of  licensed 
servants,  is  a"'  male  servant,''*  within  sects.  18  cmd  19 
o/'d2  jr  33  Vict,  c.  14,  for  whom  the  hotel  keeper  is 
bound  to  pay  the  duty,  and  take  out  the  licence  pre- 
scribtd  by  the  provisions  of  that  Act,  and  is  not  an 
*'  occaaonal  waiter,*'  and  exempt  as  such  within  the 
meaning  of  the  printed  notice  or  direction  given  to 
taxpayers  by  the  Commissioners  of  Inland  Bevenue. 

So  held  ky  the  Court  of  Exchequer  {Kelly,  C.  B.,  and 
Martin  and  Pigott,  BB.) 

This  was  a  case  stated  and  signed  by  justices  of 
the  borough  of  Margate,  under  the  20  &  21  Vict. 
c  43,  on  the  5th  Dec.  1870,  for  the  purpose  of 
obtaining  the  opinion  of  the  Court  of  Exchequer  on 
polata  of  law. 

1.  At  a  petty  sessions  holden  at  the  Town  Hall, 
Margate,  in  and  for  the  said  borough,  on  the  2nd 
Nov.  1870.  an  ioformation.  under  sect.  18  of  the 
32  &  33  Vict.  c.  14,  was  preferred  by  the  respon- 
dent, an  officer  of  excise,  against  the  appellant,  the 
proprietor  of  the  Cliftonville  Hotel  in  Margate, 
which  stated  that  after  the  passing  of  the  said  Act 
(32  &  33  Vict.  c.  14)  the  appellant  did,  within  six 
calendar  months  before  the  exhibiting  of  the  said 
information,  to  wit,  on  the  12th  Sept.  1870,  at  Mar- 
gate aforesaid,  employ  divers,  to  wit  sixteen,  male 
servants,  for  the  employing  of  each  of  whom  a 
licence  was  required  by  the  said  Act,  and  being 
a  greater  number  of  male  servants  than  he  was 
authorised  to  keep  by  any  licence  or  licences 
granted  under  the  said  Act,  he  being  then 
authorised  by  licences  under  the  said  Act  to  keep 
nine  male  servants  only,  contrary  to  the  form  of 
the  said  Act,  whereby  and  by  force  of  the  said  Act 
the  said  appellant  had  forfeited  the  penalty  of  20L, 
whereupon,  &c. 

2.  Upon  the  hearing  of  sUch  information,  Mr. 
Monckton  appeared  before  the  justices  as  attorney 
for  the  appellant,  and  Mr.  Shea  for  the  respondent, 
on  behalf  of  the  Inland  Revenue,  and  upon  such 
hearing  the  justices  convicted  the  appellant  of  the 
said  offence,  and  pursuant  to  7  &  8  Geo.  4,  c.  53, 
B.  78,  adjudged  him  to  pay  the  mitigated  penalty  or 
sum  of  SL 

3  and  4.  And  whereas  the  appellant  being  dis- 
satisfied with  such  determination  of  the  justices, 
applied,  pursuant  to  sect  2  of  the  said  20  &  21  Vict. 
c  43,  and  in  due  form  and  time  to  the  said  justices 
to  state  and  sign  a  case  setting  forth  the  facts  and 
grounds  of  their  determination  for  the  opinion  of 
the  Court  of  Exchequer,  and  duly  entered  into  the 
required  recognisance,  therefore  the  said  justices 
stated  and  signed  the  said  case  in  comfdiance  with 
the  appellant's  application,  and  the  provisoes  of  the 
said  statute  20  &  21  Vict,  c  43. 

5.  By  sect.  18  of  the  32  &  33  Vict.  c.  14,  it  is 
enacted  that  on  and  after  1st  Jan.  1870,  there  shall 
be  granted,  &c.,  the  following  duties,  viz.  (inter  cdia\ 
for  every  male  servant,  I6s.,  and  such  duties  shall 
be  paid  annually  upon  licences  to  be  taken  out 
under  the  provisions  of  the  said  Act  by  the  person 
who  shall  employ  the  servant. 


6.  By  part  3  of  sect.  19  of  the  same  Act,  it  is 

enacted — 

Am  to  male  seryant8,thatthe  term  "male servant"  means 
and  incudes  any  male  aerrant  employed  either  wholly  or 
inrtially  in  any  of  the  followingr  capacitieB,  viz.,  "  maitre 
d'hotel.  house  steward  ....  waiter,  or  in  anpr  capacity  in 
-volviDfir  the  daties  of  any  of  the  above  description  of  ser- 
vanta  by  whaterer  style  the  person  acting  in  such  capacity 
may  be  called. 

7.  By  sect.  22  of  the  same  Act,*  it  is   enacted 

that— 

Erery  person  employing  any  male  serrant,  or  keepmg 
any  carnage,  &c.,  shall  fill  up  and  sign  a  declaration  in  the 
prescribed  form,  wherein  shall  be  stated  the  following  par- 
ticulars {inter  alia) :  The  number  of  male  servants  employed 
by  him,  and  in  what  capacity ;  and  such  person  shall  deliver 
the  declaration  so  filled  up  and  signed  by  him,  and  shall 
pay  the  duties  to  which  he  shall  by  such  declaration  appear 
to  be  liable  to  l^e  person  or  persons  named  therein  as  the 

Serson  or  persons  appointed  to  receive  such  declaration  and 
aties  respectively,  before  the  expiration  of  the  month  of 
January  in  each  year,  or  before  the  expiration  of  twenty- 
one  days  from  the  day  of  his  commencing  to  employ  any 
servant. 

8.  By  sect.  23  of  the  said  Act,  it  is  enacted  (inter 
alia),  whenever  any  person  who  shall  deliver  a 
declaration  under  the  preceding  section,  shall 
become  liable  to  furtherj^uties  by  reason  of  his 
employing  a  greater  number  of  male  servants  than 
he  shall  have  returned  in  such  declaration,  he  shall 
fill  up  and  sign  an  additional  declaration,  specify- 
ing with  reference  to  such  liability,  the  particulars 
required  by  the  said  preceding  section,  and  shall 
deliver  such  additional  declaration  so  filled  up  and 
signed,  and  pay  such  further  duties  as  by  such 
last-mentioned  declaration  shall  appear  to  be  pay- 
able by  him  to  the  person  or  persons  named  therein 
as  the  person  or  persons  appointed  to  receive  such 
declaration  and  duties  respectively,  before  the  expi- 
ration of  twenty-one  days  from  the  day  of  his  be- 
coming so  liable  as  aforesaid. 

9.  By  sect.  27  of  the  same  Act  it  is  enacted  (infer 

olid)  as  follows : — 

Every  person  who  shall  employ  any  male  servant  without 
having  a  proper  licence  under  the  Act,  and  every  person 
who  shall  employ  a  greater  number  of  male  servants  than 
he  shall  be  authorised  to  employ  by  any  licence  or  licences 
granted  under  the  Acts,  shall  forfeit  the  penalty  of  201.  over 
and  above  any  other  penalty  to  which  such  person  may  be 
liable.  Provided,  that  sach  penalty  shall  not  be  recover- 
able where  the  defendant,  in  any  proceeding  for  the  recovery 
of  tiie  same,  shall  prove,  to  the  satisfaction  of  the  juatioea 
before  whom  such  proceedinirs  shall  be  depending,  that  ha 
had  delivered  a  declaration,  and  paid  the  proper  duties,  and 
obtained  a  proper  licence,  withbi  the  time  prescribed  by 
this  Act.  Provided,  also,  that  if  in  any  proceedings  for 
recovery  of  the  said  penalty  any  question  uiall  arise  as  to 
the  number  of  servants  employed  by  the  defendant,  or 
whether  the  defendant  was  entitled  to  any  exemption  from 
Ucence  under  the  provisions  and  regulations  contained  in 
this  Act,  the  burden  of  proving  the  number,  or  right  to 
exemption,  as  the  case  may  be,  shall  be  on  the  defendant. 

10.  Upon  the  hearing  of  the  information  Mr. 
Shea,  on  behalf  of  the  respondent  and  the  Inland 
Revenue,  proceeded  to  state  the  offence ;  observing 
that  the  appellant,  on  the  13th  Jan.  last,  filled  up 
and  sent  in  a  declaration  for  six  male  servants,  and 
took  out  licences  for  them;  that  as  the  summer 
came  on  the  respondent,  seeing  that  that  number 
was  manifestly  below  the  requirements  of  a  larg^ 
establishment  like  the  Cliftonville  Hotel,  called 
upon  the  appellant  and  pointed  out  that  it  was 
necessary  for  him  to  make  a  further  declaration  of 
the  increase  in  his  number  of  male  servants ;  that 
the  appellant  did  so,  and  on  the  25th  Aug.  last  sent 
in  another  declaration  for  three  more  male  servants, 
makmg  nine  in  aU ;  that  number  being  also  mani- 
festly below  the  number  required,  the  respondent 
again  called  upon  the  appellant,  who  declined  to 
renew  or  to  send  in  any  further  declaration. 

11.  The  respondent  was  then  called,  and  proved 
upon  oath  before  the  justices  that  on  the  12th  Sept. 
last  he  visited  the  appellant's  hotel,  that  he  had 
business  with  the  manager,  that  he  then  saw  six- 
teen male  servants  in  the  establishment,  that  he 
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knew  them  by  their  livery  and  dresB,  that  he  saw 
them  in  different  parts  of  the  hotel,  that  the  appel- 
lant was  then  licensed  for  nine  male  serrants  which 
he  said  he  was  liable  for,  that  witness  pointed  oat 
to  him  that  he  was  liable  for  the  whole  although 
only  partially  employed.  In  cross-examination  the 
witness  stated  that  he  noticed  the  servants  referred 
to  in  the  dining  room,  sitting  room,  and  coffee 
room,  that  he  had  no  conversation  with  them,  that 
the  appellant  spoke  to  him  (witness)  of  a  deputation 
to  the  Board  of  Excise  in  Uie  spring  before  the  second 
declaration  was  sent  in,  that  witness  did  not  say 
he  would  not  take  any  steps  before  the  deputation 
took  place.  The  witness  here  also,  in  his  examina- 
tion by  the  appellant's  attorney,  stated  his  reading 
of  the  Act  to  be  that  if  a  servant  was  employed 
only  for  two  or  three  weeks,  his  employer  would  be 
liable  to  the  duty,  and  if  for  only  one  week  he  would 
be  liable ;  but  that  if  the  appellant  only  employed 
them  for  a  public  dinner  he  would  not  be  liable ; 
that  witness  had  only  general  instructions  from  the 
Board  of  Excise ;  that  witness  believed  that  if  the 
appellant  and  other  hotel  keepers  employed  the  same 
waiters  each  for  a  week  they  would  all  be  liable  to 
the  duty,  so  that  the  saAe  waiter  might  be  the  sub- 
ject of  several  duties  to  Government  in  a  year ;  that 
witness  told  the  appellant  over  and  over  again  that 
he  was  liable  for  all  the  male  servants  in  his  hotel, 
and  that  he  (witness)  could  not  let  them  pass ;  that 
appellant  never  said  to  witness  that  he  only  em- 
ployed the  servants  for  a  day ;  that  witness  believed 
that  if  the  appellant  employed  100  waiters  for  a 
week  for  a  festival  be  would  be  liable. 

12.  The  attorney  for  the  appellant  in  reply  contended 
that  there  was  no  authoritative  decision  on  appeal  on 
the  particular  point  involved  in  this  case ;  that  the 
defence  to  the  charge  alleged  in  the  information 
rested  in  the  plain  and  palpable  distinction  in  the 
wording  of  the  Act  between  persons  "  permanently  " 
and  persons  "  occasionally  '*  employed  at  all  season 
houses,  such  as  the  appellant's  Clif tonville  Hotel ; 
that  there  was  a  permanent  staff  who,  he  contended, 
constituted  the  male  servants  within  the  meaning  of 
this  Act,  and  an  ever-varying  numb^  of  "occa- 
sional" assistants  who,  in  the  busy  part  of  the 
season,  are  at  one  house  this  week  and  at  another 
next  week.    He  then  quoted  the  words  of  the  third 
port  of  sect.  19  of  the  32  &  33  Vict.  c.  14,  as  to  the 
term  '*  male  servant,"  and  then  contended  that  the 
Act  did  not  say,  nor  could  it  mean,  that  the  term 
"male  servant"  meant  and  included  every  male 
employed  by  the  appellant  in  the  particular  capa- 
cities, either  wholly  or  partially;  but  any  **male 
servant"  so  employed,  either  wholly  or  partially, 
and,  therefore,  that  a  person  to  be  chargeable  under 
that  Act  must  first  be  a '  <  male  servant "  of  the 
master  who  is  eharged,  and  being  such  **  male  ser- 
vant," must  be  wholly  or  partially  employed  in  one  or 
other  of  the  capacities  mentioned ;  and  he  illustrated 
his  meaning  by  sajdng  that  a  "  post  boy  "  (who  he 
believed  as  a  mere  "  post  boy  "  was  exempt)  was 
nevertheless  (if  permanently  employed)  a  male  ser- 
vant in  the  ordinary  sense  of  the  term,  and  if  then 
he  were  employed  ever  so  partially  as  a  "  waiter," 
or  in  any  other  of  the  chargeable  capacities,  he  would 
property  come  under  the  head  of  persons  chargeable 
—that  in  the  case  of   mere  temporary  assistants, 
whether  for  one,  two,  or  three  days,  or  one,  two,  or 
three  weeks,  it  could  not  be  contended  that  they 
ahould  be  classed  as  **  male  servants  "  of  any  one 
employer.    He  then  drew  the  attention  of  the  jus- 
tices to  a  clause  in  schedule  C  of  the  43  Geo.  3, 
c  161,  an  Act  for  g^ranting  duties  similar  to  the 
Act  now  under  discussion,  but  that  its  schedules  were 
morecarefully  and  efficiently  worded,  which  schedule 
says,  **  for  every  male  servant  employed  as  a  waiter ;" 
but,  in  contemplation  of  such  a  difficulty  as  the 
pNient,  it  says,  "ezioept  ooooMional  waiters  over  and 


above  the  ordinary  number  usually  kept."  That 
was  an  old  Act,  but  unrepealed,  and  be  contended 
that  sudi  was  the  reasonable  interpretation  of  the 
clause  now  at  issue  in  the  present  case,  and  that 
before  the  justices  could  convict  the  appellant,  a 
default  on  his  part  must  be  clearly  proved,  which 
he  submitted  had  not  been  done. 

13.  The  appellant  then  produced  before  the 
justices,  in  accordance  with  a  notice  served  upon 
him  by  the  respondent,  the  licences  taken  out  by 
him  for  nine  male  servants,  and  then  proved  that 
nine  was  the  number  of  permanent  servants  in  his 
employ,  that  he  had  not  had  more  than  that  numbs 
in  his  permanent  employ  since  Ist  Jan.  last.  In  cross- 
examination  it  was  also  proved,  on  the  part  of  the 
appellant  that  nine  was  the  number  of  his  permanent 
servants  during  the  summer,  that  the  others  which 
the  appellant  employed  varied  according  to  his  re- 
quirements— that  he  had  at  times  constderaUy  more  than 
nine,  and  for  weeks  toother, 

14  and  15.  The  justices  upon  that  evidence  con- 
victed the  appellant  and  adjudged  him  to  pay  the 
mitigated  penalty  of  5/L,  which  conviction,  if  the 
court  shaU  be  of  opinion  that  it  was  properly  and 
legally  made  is  to  stand  and  remain  in  full  force, 
but  if  the  court  shall  be  of  a  contrary  opinion  or 
otherwise,  Uien  the  said  conviction  shall  be  quashed. 
The  appellant's  points  for  argument :— First, 
that  under  the  circumstances,  and  upon  the  facta, 
the  conviction  cannot  be  sustained ;  secondly,  that 
the  persons  employed  by  the  appellant  on  the  said 
12th  Sept.  1870,  in  the  manner  and  under  the  cir- 
cumstances appearing  by  the  evidence,  over  and 
above  the  number  for  which  he  was  duly  licensed, 
were  not  male  servants  within  the  meaning  of  the 
32  &  33  Vict.  c.  14 ;  thirdly,  that  the  enactments, 
provisions,  and  regulations  of  the  32  &  83  Vict 
c.  14,  do  not  extend  to  or  include  "oococuma/ waiters " 
over  and  above  the  ordinary  number  usually  kept ; 
fourthly,  that  the  said  enactments,  provisions,  and 
regulations  only  extend  to  and  include  male  sef^ 
vants  permanently  employed  either  wholly  or  partially 
in  the  capacities  mentioned  in  the  said  schedule ; 
fifthly,  that  the  appellant  was  duly  licensed  for 
and  in  respect  of  all  male  servants  employed  \xj 
him  on  the  said  12th  Sept.  1870,  within  the  meaning 
of  the  said  statute. 

The  respondent's  points  for  argument: — ^Slrst,  that 
the  appellant  was  legally  and  properly  convicted  of 
employing  a  greater  number  of  male  servant  than 
he  was  authorised  to  keep  or  employ  by  any  licence 
which  had  been  granted  to  him  under  32  &  33  Vict, 
c.  14,  s.  29 ;  secondly,  that  the  persons  employed 
by  the  appellant  for  weeks  together,  though  not 
permanently  as  mentioned  in  paragraph  13  of  the 
case,  were  male  servants  employed  by  him  within 
the  meaning  of  sects.  19  and  27  of  the  said  Act; 
thirdly,  that  in  order  that  the  appellant  should  be 
liable  to  the  penalty  mentioned  in  the  said  29Ui 
section,  it  is  not  necessary  that  the  servants  em- 
ployed by  him  should  be  employed  by  him  per- 
manently, or  for  any  definite  period;  fourthly, 
that  a  male  person  employed  as  a  servant  for  any 
period  whatsoever  without  the  proper  licence  under 
the  said  Act  is  a  male  servant  within  the  meaning 
of  sects.  19  and  27  thereof;  fifthly,  that  a  male 
person  employed  as  a  servant  for  a  week  is  a 
male  servant  within  the  meaning  of  the  said 
sections. 


Sir  Geo,  Honyman,  Q.  C.  fwith  him  was  G. 
Francis)  for  the  appellants. — ^Tbere  'J»  here  unoon- 
tradicted  evidence  that  the  appellant  had  a  perma- 
nent staff  of  waiters  for  whom  he  paid  duty,  and 
that  at  certain  times  in  the  height  of  the  summer 
season  he  called  in  and  employed  extra  help  in  tiie 
shape  of  occasional  waiters;  and  the  qnesHon  is 
whether   an    innkeeper    so    employing    penoni 
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in  that  way  it  liable  to  pay  for  each  such 
oocaaional  waiter,  the  tax  of  15s.,  imposed  by 
sect.  18  of  82  &  33  Vict.  c.  14,  upon  every  male 
servant.  It  is  submitted  that  it  was  not  the  inten- 
tloD  of  the  Legislature  to  impose  a  duty  on  persons 
only  occationaUy  employed,  as  for  instance  the 
well-known  greengrocer  brought  in  to  wait  at 
dinner  or  to  act  as  footman  or  butler  upon  an 
emergency.  Suppose  the  case  of  a  musical 
festival,  or  anything  of  the  kind  lasting  some  three 
or  four  days,  at  which  extra  help  in  the  shape  of 
waiters  may  be  required,  surely  it  could  not  be  con- 
tended that  the  extra  persons  so  employed  would 
be  chargeable.  [Kelly,  C.B. — ^This  is  not  the 
case  of  persons  employed  for  three  or  four  days 
only ;  here  we  have  it  expressly  stated  that  though 
nine  was  the  number  of  the  appellant's  permanent 
servants,  yet  that  he  had  **  at  times  considerably 
more  than  nine,  and  for  weeks  together,**'}  That 
I  contend,  means  not  that,  having  a  permanent 
staflF  of  nine  regularly  employed,  he  then  on  occa- 
sions employed  any  one  or  more  as  supernume- 
raries "for  weeks  together,"  but  that  "for 
weeks  together"  he  had  more  than  nine  ; 
namely,  having  nine  on  his  ordinary  staff,  he 
would  have  three  or  four  extra  waiters  a  couple 
of  days  each,  for  some  particular  occasion, 
and  then  three  or  four  others,  and  so  on,  thus 
having,  at  the  time,  more  than  nine  persons  in  his 
service,  it  may  be,  "for  weeks  together,"  but  not 
keeping  any  one  extra  waiter  in  bis  service  "for 
weeks  together.**  [Martin,  B.— I  do  not  think 
that  is  the  meaning  of  what  is  stated  in  the  case. 
Kbllt,  C.  B. — ^That  would  not  be  having,  at  times, 
"  considerably  more  than  nine,  and  for  weeks  to- 
gether." What  would  you  say  to  the  case  of  hotels, 
and  probably  there  are  such  in  England,  which,  like 
the  Swiss  hotels,  are  locked  up  during  winter,  from 
the  end  of  October  to  May  or  June,  where  there 
would  be  no  permanent  servants  ?]  The  staff  would 
be  the  ordinary  staff.  If  the  Crown*s  contention  be 
light,  the  consequence  will  be  that  any  person  giving 
a  dinner  party  and  having  the  neighbouring  green- 
grocer to  attend  in  the  disguise  of  a  waiter  will  be 
liable  to  pay  this  tax.  [Mastin,  B. — The  Excise 
officer  states  that  if  the  waiter  be  employed 
only  for  a  public  dinner  he  would  not  be  taxable.] 
They  are,  I  submit,  only  "occasional"  waiters. 
In  the  43  Geo.  8,  c.  161,  schedule  C,  No.  8,  pre- 
scribing the  duties  payable  on  male  persons  or  ser- 
vants retained  or  employed  in  the  capacities 
specified,  persons  employed  as  "  occasional  waiters 
over  and  above  the  ordinary  number  annually  kept 
in  any  taverns,"  &c.,  are  expressly  excepted  from 
taxation.  [The  Attorney'  General  contra.  —That  Act 
is  superseded  by  the  present  Act,  the  schedule  of 
which  does  not  contain  that  exception]  It  is 
understood  that  that  Act  is  still  in  force.  Again, 
by  the  16  &  17  Vict.  c.  90,  schedule  C,  which  lays 
down  the  rules  for  charging  the  duties  on  all  ser- 
vants employed  as  waiters  in  taverns,  &c.,  it  is 
expressly  said  that  such  duties  shall  extend  to  all 
**  except  occasional  waiters."  These  Acts  and  the 
present  Act,  being  all  tn  pari  materia^  must,  it  is 
submitted,  be  read,  the  one  by  the  light  of  the 
other ;  and  whether  a  person  employs  one  or  more 
than  one  "occasional"  waiter  cannot  make  any 
difference.  [The  Attorney- Gen&ral—^Th^  16  &  17 
Vict,  is  repealed.]  Further  in  the  notice  paper 
delivered  to  taxpayers  at  the  beginning  of  the  year, 
it  is  said  that  the  commissioners  do  not  require 
licences  as  for  "msJe  servants"  in  the  cases  of 
persons  employed  as  "  occasional  waiters  at  public 
dinners,"  &c.  If  then  the  exception  in  43  ueo.  3 
and  16  &  17  Vict,  do  not  still  apply  to  the  present 
Act,  of  what  use  or  effect  is  that  notice  ?  and  if 
*' occasional  waiters  at  public  dinners  "  are  excepted, 
why  uot  "  occasional  waiters  "  at  an  hotel  ?    It  is 


submitted  that  it  never  was  the  intention  of  the 
Legislature  to  impose  the  duty  on  these  "oeco- 
sional**  employes. 

The  Attorney' General  (Sir  R.  P.  CoUier,  Q.  C.) 
fwith  whom  were  Locke,  Q.  C.  and  Archibald)  contra 
for  the  respondent,  was  not  called  upon. 

EsLLT,  C.B. — ^There  is  no  doubt  that  our  judg- 
ment in  this  case  must  be  for  the  respondent.  It 
might  perhaps  be  overstraining  the  Act  of  Parlia- 
ment to  impose  the  duty  on  a  waiter  who  was  only 
employed  for  a  couple  of  days  at  a  public  dinner, 
and,  indeed,  the  notice  or  direction  given  by  the 
Commissioners  of  Inland  Revenue,  to  which  Sir 
George  Honyman  has  referred,  corresponds  with 
the  statement  of  the  excise  officer  mentioned  in  the 
case,  that  a  man  so  employed  would  not  be  deemed 
a  "waiter"  within  the  statute.  But,  when  we  find  it 
stated  and  proved  by  the  appellant  himself  that  the 
number  of  his  permanent  servants  was  nine,  and 
that  the  others  varied  according  to  his  requirements, 
and  that  at  times  he  had  considerably  more  than  mas, 
and  for  weeks  together,  it  is  entirely  a  different  matter, 
and  is  not  at  all  a  question  about  the  charge- 
ability  of  an  occasional  waiter.  I  can  only  say  that, 
if  it  be  a  grievance  or  a  hardship,  it  is  for  the  Legis- 
lature to  remedy  it. 

Martin,  B. — I  am  of  the  same  opinion.  Sir  Geo. 
Honyman  called  these  men  "  occasional  waiters ;" 
but  they  are  there  in  the  hotel,  dressed  in  the  hotel 
livery,  and  waiting  upon  the  guests  from  whom  the 
innkeeper  derives  a  profit.  They  are  to  all  intents 
and  purposes  "  waiters,"  whilst  the  extra  helper  at 
a  public  dinner  is  an  "  occasional "  waiter.  The  pre- 
sent Act  of  Parliament  has  omitted,  and,  I  suppose, 
purposely,  the  exception  of  "occasional  waiters," 
and  has  imposed  the  tax  upon  extra  waiters.  The  case 
is  too  clear  for  argument.  I  think  it  is  a  question  of 
fact.  The  magistrates  are  bound  to  dedde  whether 
the  men  are  "  waiters "  or  not.  There  can  be  no 
doubt  whatever,  as  it  seems  to  me,  that  if  the  pro- 
prietor of  a  large  hotel  at  Margate,  or  elsewhere 
requires  during  the  summer  months,  when  trade  is 
brisk,  an  additional  number  of  servants,  those  are 
"  servants  "  within  the  meaning  of  the  Act,  and  not 
at  all  "occasioned waiters**  within  the  meaning  of  the 
direction  given  by  the  commissioners,  which  would 
apply  to  persons  called  in  to  assist  on  a  particular 
occasion,  when  a  great  many  people  were  dining. 
The  commissioners  say  we  do  not  mean  to  charge 
the  duty  on  such  persons ;  using  far  more  words 
than  necessary,  which  is,  £  must  say,  a  common  pro- 
ceeding, theylat  present  impose  the  tax  upon  waiters 
generally,  and  then  say  that  they  will  not  act  upon 
it  with  respect  to  "  occasional "  waiters. 

PiooTT,  B. — A  waiter  does  not  become  an  occa- 
sional waiter,  because  he  is  not  wanted  all  the  year 
round.  In  all  the  hotels  abroad,  and  at  all  the 
watering  places  in  England  they  only  hire  the  waiters 
for  the  season. 

Judgment  for  the  Crown, 

Attorney  for  the  appellant,  J,  B,  Monckton, 
1,  Raymond- buildings,  Gray's- inn,  W.C.,  and  Maid- 
stone. 

Attorney  for  the  respondents,  The  Solicitor  of 
Inland  Revenue,  Somerset  Mouse,  W.C. 
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Reported  bf  Jobv  Thompson,  Esq..  Baniater-at-Lftw. 

tSaturday^  Jan,  21.  / 

(Before  Botill,  C.  J.,  Willes,  J.,  Coi^rKBLL,  B., 
PiGOTT,  B.,  and  Hannbn,  J.) 

Beo.  v.  Hartet. 

Coining — Having  possession  of  a  die — Intent — 24  Sf  26 
Vict.,  c.  99,  s,  24 — Indictment. 

The  24  ^  25  Vict.,  c.  99,  s.  24,  makes  it  a  felony  to 
have  in  custody  or  possession  (inter  alia)  a  die  im  • 
pressed  with  the  apparent  resemblance  of  both  or  either 
of  the  sides  of  any  of  the  Queen^s  current  gold  or  silver 
coin,  without  lawful  authority  or  excuse  {the  proof 
whereof  shall  lie  on  the  accused) : 

Held,  first,  that  an  indictment  under  this  section  should 
allege  possession  without  lawjul  authority  or  excuse, 
but  thai  an  indictment  which  charged  possession  with 
out  lawful  excuse  was  sufficient,  as  excuse  would  in- 
elude  authority : 

Secondly,  that  the  words  "  the  proof  whereof  shall  lie  on 
the  accused,**  only  shift  the  burden  of  proof,  and  do 
not  alter  the  character  o^the  offence: 

Thirdly,  that  the  fact  that  the  Mint  authorities  upon 
information  forwarded  to  them,  gave  authority  to  the 
die  maker  to  make  the  die,  and  that  the  police  gave 
permission  to  him  to  give  the  die  to  the  prisoner  who 
ordered  him  to  make,  did  not  constitute  lawful  autho- 
rity or  excuse  for  prisoner's  possession  of  the  die : 

Fourthly,  that  it  was  not  necessary  to  complete  the  offence, 
that  the  possession  should  be  with  a  felonious  intent 
other  than  knowledge  of  possession  without  lawful 
authority  or  excuse. 

Case  reserved  for  the  opinion  of  this  court  by 
Bramwell,  B. ; — 

The  prisoner  was  tried  before  me  at  the  last 
winter  commission  for  Warwick,  for  haying  in  his 
possession  dies,  in  and  upon  which  were  made  and 
impressed  the  figures  and  apparent  resemblances  of 
the  two  sides  of  a  sovereign,  without  lawful  autho- 
rity or  excuse. 

The  following  is  the  form  of  the  indictment : 

Cowihf  of  Warwick  to  wit.— The  jurors  for  our  Lady  the 
Queen  upon  their  oath  present,  that  Walter  Foster  Harrej, 
on  the  Srd  Oct.  1870,  one  die,  in  and  upon  -which  said  die 
was  then  and  there  made  and  impressed  the  figure  and 
apparent  resemblance  of  one  of  the  sides,  that  is  to  soy, 
the  obrerse  side  of  the  Queen's  current  gold  coin  called  a 
sovereign,  knowingly  and  without  lawful  excuse  feloniously 
had  in  the  custody  and  x>os8ession  of  him  the  said  Walter 
Foster  Harvey,  against  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  of  our  said  Lady 
the  Queen,  her  crown  and  dignity. 

Second  count : 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present  that  the  said  Walter  Foster  Harvey  on  the 
Srd  Oct.  in  the  year  afores^iid,  one  die,  in  and  upon  which 
said  die  was  then  and  there  made  and  impressed  the  figure 
and  apparent  resemblance  of  one  of  the  sides,  that  is  to 
sav,  the  reverse  side  of  the  Queen's  current  gold  coin 
called  a  sovereign,  knowingly,  and  without  lawful  excuse, 
felouiously  bad  in  the  custody  and  possession  of  him  the 
said  Walter  Foster  Harvey  against  the  form  of  the  statute 
in  such  case  made  and  provided,  and  against  the  peace  of 
our  said  Lady  the  Queen,  her  crown  and  dignity. 

It  was  proved  that  the  prisoner  ordered  of  a  die 

sinker  two  dies  having  an  apparent  resemblance  to 

the  two  sides  of  a  sovereign ;  that  they  were  made 

for  him,  and  paid  for  by  him  ;  that  he  received  tliem 

from  the  maker,  and  that  when  taken  into  custody 

they  were  found  on  him. 

Besides  other  evidence  the  following  was  given  : 

Barham,  the  maker  of  the  dies,  said  that — 

On  the  order  being  given  he  communicated  with  the 
police,  with  a  police  officer  named  Qlossop. 

On  cross-examination  he  said  : 

Two  days  after  the  prisoner  oame  I  told  the  police.  Thoy 
■aid  they  would  inform  the  people  in  London.    Qlossop 


told  me  to  go  on.  I  obtained  permiMiom  of  Mansrni  (anothsr 
police  officer) ,  or  Gloasop,  to  give  them  to  the  prisonttr.  I 
should  not  have  given  them  up  without  that  permissioa. 

Manson,  a  police  officer,  deposed : 

Glosaop  was  B]K>ken  to  first,  and  spoke  to  me.  I  comara- 
nicated  with  Oem.  He  is  an  attorney  and  conducts  this 
case.  I  have  received  communications  from  Gem.  Gem 
told  me  he  had  communicated  with  the  Mint  in  London. 
Barham  had  his  orders  from  Glossop.  I  gave  Barham  per. 
mission  to  give  the  dies  to  the  prisoner.  This  was  In  con- 
sequence of  orders  from  London. 

The  prisoner's  counsel  contended  that  I  ought  to 
rule  or  leave  to  the  jury  to  say  that  this  constituted 
lawful  cause  or  excuse.  He  also  contended  that 
the  prisoner  ought  not  to  be  convicted  unless  be 
had  a  guilty  mind,  and  that  If  he  had  du  guilty 
intention  in  reference  to  the  possession  and  use  of 
these  dies  (as  to  which  there  was  evidence  both 
ways),  he  was  not  guilty,  and  that  I  ought  to  leav« 
this  to  the  jury. 

He  further  contended  that  the  indictment  was 
bad,  on  the  ground  that  it  does  not  negative  lawful 
authority  as  well  as  lawful  excuse. 

I  refused  to  direct  an  acquittal,  and  said  I  should 
leave  to  the  jury  no  other  questions  than  whether 
the  dies  were  found  on  the  prisoner,  and  whether 
they  had  an  apparent  resemblance  to  the  two  sides 
of  a  sovereign. 

The  prisoner's  counsel  declined  to  address  the 
jury.  I  left  the  case  to  them  as  I  said  I  should,  and 
they  found  the  prisoner  guilty. 

If  I  ought  to  have  ruled  that  the  prisoner  had,  or 
left  it  to  the  jury  to  say  if  the  prisoner  had,  lawful 
authority  or  excuse,  the  conviction  is  to  be  quashed. 
So  if  I  ought  to  have  left  to  the  jury  the  ques- 
tion of  whether  he  had  a  guilty  intention  in  refer- 
ence to  the  possession  or  use  of  these  dies.  So  also 
if  the  indictment  is  bad.  G.  Bramwblu 

The  statute  24  &  25  Vict.  c.  99  (Coinage  Offences 
Act),  s.  24,  enacts  that  whosoever,  without  lawful 
authority  or  excuse  (the  proof  whereof  shall  lie  on 
the  party  accused)  shall  knowingly  make  or  meod, 
or  begin  or  proceed  to  make  or  mend,  or  buy  or  sell, 
or  have  in  his  custody  or  possession,  any  puncheon, 
counter  puncheon,  matrix,  stamp,  die,  pattern,  or 
mould,  in  or  upon  which  they  shall  be  made, 
or  impressed,  or  which  will  make  or  impress,  or 
which  shall  be  adapted  and  intended  to  make  or 
impress,  the  figure,  stamp,  or  apparent  resemblaDoe 
of  both  or  either  of  the  sides  of  any  of  the  Queen's 
current  gold  or  silver  coin,  or  of  any  coin  of  any 
foreign  prince,  state,  or  country,  or  any  part  or  parts 
of  both,  or  either  of  such  sides,  &c.,  shall  in  Eng- 
land and  Ireland  be  guilty  of  felony,  and  in  Sco^ 
land  of  a  high  crime  and  offence. 

Dugdale  for  the  prisoner.— The  conviction  cannot 
be  sustained.     First,  as  to  the  objection  to  the 
indictment.    That  is  framed  on  the  24  &  25  Vict 
c.  99,  s.  24,  which  make  the  possession  of  the  die 
**  without  lawful  authority  or  excuse  "  (the  proof 
whereof  shall  lie  on  the  party  accused)  a  felony. 
The  indictment  only  alleged  possession  without  law- 
ful excuse,  it  should  also  have  alleged  without  lawful 
authority,  following  the  words  of  the  statute.    In 
Hawk.  P.  C.  Bk.  2,  c.  25,  s.  110,  it  Is  said,  ''I  take 
it  for  a  general  rule  that  unless  the  statute  be 
recited  neither  the  words  contra  formam  statuti,  nor 
any  periphrasis,  intendment,  or  conclusion  will  make 
good  an  indictment  which  does  not  bring  the  fact 
prohibited  or  commanded  in  the  doing  or  not  doing 
whereof  the  offence  consists  within  all  the  material 
words  of  the  statute."    See  also  sect.  1 18.    In  Steel 
V.  Smith,  1  B.  &  Aid.  94,  the  rule  of  pleading  was 
laid  down  thus :  '*  Where  an  Act  of  Parliament  in 
the  enacting  clause  creates  an  offence,  and  gives  a 
penalty,  and  in  the  same  section  there  foUows  a 
proviso  containing  an  exemption  which  is  not  incor- 
porated with  the  enacting  clause  by  any  words  of 
reference,   it   is   not   necessary  for   the  plaiottJf 
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in  suing   for   the   penalty  to   negatiye  such   pro- 
Tiso   in    his    declaration;"    but    in  that   case    it 
was   conceded    that   if    there   is    the    exception 
incorporated  in  the  enacting  clause,    it    must    be 
negatived.  This  is  in  the  nature  of  an  exception  and 
a  material  part  of  the  enactment,  and  should  have 
been  negatived  in  the  indictment.    In  the  preceding 
statute  (now  repealed) on  this  subject :  (2  Will.  4  c.  84, 
s.  10)  (a):    The  words  *' without  lawful  authority  or 
excuse"  were  divided,  and  it  was  made  an  offence 
to  make  or  mend  any  coining  instrument  or  tool  with- 
out authority,  and  another  offence  to  have  posses- 
sion thereof  without  lawful  excuse.    This   would 
have  been  a  good  indictment   under  that  statute, 
and  it  may  be  that  it  was  taken  from  the  old  form 
and    not    altered    to    meet   the    present    statute. 
If   it  is  said   that  the    words    **  without    lawful 
excuse"  include  without  lawful  authority,  why  does 
the  statute  use  both  phrases  ?    The  rule  is  to  nega- 
tive all  the  words  of  the  statute.    In  Leinhro  and 
Hamper's  cast^   Cro.  Eliz.   147,  an  indictment  for 
perjury  was  held  bad  which  charged  that  the  de- 
fendant fake  et  corruptive  depotrnt^  because  it  did  not 
aver  voiuntarie  also,  although  the  indictment  con- 
cluded €t  sic  voluntarium  commissere  perjurium.     See 
also  Anon  Cro.  Eliz.  20,  where  there  was  a  similar 
decision.    So  in  Beg.  v.  Davis^  I  Leach  556,  an  in- 
dictment upon  a  statute   which    made  it   felony 
"  wilfully  and  maliciously  "  to  shoot  at  any  person 
in  a  dwelling  house  or  other  place,  was  holden  bad 
because  it  charged  the  offence  to  have  been  done 
"unlawfully  and  maliciously,"  omitting  the  word 
^  wilfully."   Some  of  the  judges  thought  maliciously 
ncluded  wilfully  in  that  case,  but  the  majority  held 
that  as  '*  wilfully  and  maliciously  "  were  both  men- 
tioned in  the  statute  as  descriptive  of  the  offence 
both  must  be  stated  in  the  Indictment,    So  an  in- 
dictment upon  the  statute  7  &  8  Geo.  4,  c.  30,  s.  2, 
for  feloniously,  voluntarily,  and  maliciously  setting 
fire  to  a  bam,  was  holden  bad  because  the  words  of 
the  statute  are  "unlawfully  and  maliciously  ":  Reg, 
Y,  Turner,  1  Moo.  C.  C.  239.    So  an  indictment  upon 
statute  9  Geo.  4,  c.  31,  s.  12,  charging  the  prisoner 
with   "  feloniously,    wilfully,  and  maliciously  cut- 
ting," &C.,  is  not  sufficient,  the  words  of  the  statute 


(a)  The  2  Will.  4  o.  34,  a.  10,  enacts  that  if  any  peraen  shall 
knowingly,  and  wi^oat  lawful  authority    (the   proof  of 
which  aatiiority  shall  lie  on  the  party  accnaed),  make  or 
mend,  or  begin  or  proceed  to  make  or  mend,  or  buy  or  sell, 
or  shall  knowingly  and  without  lawful  excuse  (the  proof  of 
which  excuse  shall  lie  on  the  party  accused),  have  in  his 
custody  or  possession  any  puncheon,  oounteor   puncheon, 
matrix,  stamp,  die,  pattern,  or  mould,  in  or  upon  which 
there  shall  be  made  or  impressed,  or  which  will  make  or 
impress,  or  which  shall  be  intended  to  make  or  imnress 
the  figure,  stamp,  or   apparent   resemblance  of  both  or 
either  of  tiie  sides  of  any  of  the  kiuff's  current  gold  or 
sUver  coin,  or  any  part  or  parts  of  both  or  either  of  such 
■ides ;  or  if  any  person  shall,  without  lawful  authority 
(the  proof  whereof  shall  lie  on  the  party  accused),  make 
or  mend,  or  begin  or  proceed  to  make  or  mend,  or  buy  or 
■ell,  or  shall  without  lawful  excuse  (the  proof  whereof 
■hall  lie  on  the  part^  accused),  have  in  ms  custody  or 
possession  any  e^ger,  edging  tool,  collar,  instrument,  or 
engine,   adapted  and  intended  for  the  marking  of  coin 
round  the  edges  with  letters,  grainings,  or  other  marks 
or  figures,  apparently  resembling  those  on  the  edges  of 
any  of  the  king's  current  gold  or  silver  coin,  such  person 
knowing  the  same  to  be  so  adapted  and  intended  as  afore- 
said ;  or  if  any  person  shall,  without  lawful  authorily,  to 
be  inoved  as  aforeasid,  make  or  mend,  or  begin,  or  proceed 
to  make  or  mend,  or  buy  or  sell,  or  shall  without  lawful  excuse 
to  be  proved  as  aforesaid,  have  in  his  custody  or  possession 
any  press  for  coinage,  or  any  cutting  engine,  for  cutting 
by  force  of  a  screw  or  ary  other  contrivance  round  blanks 
ont  of  gold,  silver,  or  otiier  metal,  such  person  knowing 
■nch  press  to  be  a  press   for  coinage,  or  knowing  such 
engine  to  have  bem  used,  or  to  be  intended  to  be  used, 
for  or  in  order  to  the  counterfeiting  any  of  the  king's 
current  gold  or  silver  coin,  every  such  offender  shivll,  iu 
England  and  Ireland,  be  guilty  of  a  felony,  and  in  Scotland 
of  a  high  crioie  and  ofTenoe.  and  bein^  convicted  thereof, 
shall  be  liable,  at  the  discretion  of  the  court,  to  be  trans- 
ported beyond  the  seas  for  life,  or  for  any  term  not  less 


being  *<  unlawfully  and  maliciously  " :  Reg.  v.  Ryan, 
2  Moo.  C.  C.  15.    So  here  the  words  of  the  statute 
being  ^<  without  lawful  authority  or  excuse  "  the  in- 
dictment is  bad,  for  alleging  only  that  the  offence 
was  committed  without  lawful  excuse.   Authority 
and  excuse  are  not  synonymous.     [Bovill,  C.  J. 
—  You  may  say  in  this  very  case  although  there  was 
some  authority  for  the  prisoner's  having  the  die,  yet  it 
cannot  altogether  be  said  that  he  had  it  in  his  posses- 
sion with  lawful  excuse).     Rex  v.  Bannon,  2  Moo. 
C.  C.  309,  cited  for  the  prosecution  at  the  trial,  is  in- 
applicable.   The  point  there  was  whether  the  maker 
of  the  die  or  the  prisoner  who  employed  him  to  make 
it  was  a  principal,    and    it    was    held  that    the 
maker,  being  an  innocent  agent,  the  prisoner  was 
rightly  convicted  as  a  principal.    As  to  the  second 
point,  there  was  evidence  to  go  to  the  jury  of  the 
prisoner  having  the  die  iu  his  possession  without  law- 
ful authority  or  excuse.    The  evidence  on  this  head 
not  having  been  left  to  the  jury,   the  conviction 
cannot  be  sustained.    Thirdly,  as  to  the  evidence  of 
guilty  intent.    The  case  states  that  there  was  evi- 
dence both  ways  on  this  point,  and  the  jury  ought  to 
have  had  their  opinion  t«Jcen  upon  it.   Every  indict- 
ment for  felony,  whether  created  by  statute  or  at 
common  law,  must  allege  that  the  accused  com- 
mitted the  offence  feloniously :  Reg,  v.  Gray,  9  L.  T. 
Rep.  N.  &  733 ;  9  Cox  C.  C.  417 ;  L.  &.  C.  365. 
Evil  intent  is  necessary  to  a  felony :  Co.  Lit.  391. 
See  also  Reg.  v.  Sleep,  4  L.  T.  Rep.   N.  S.  525 ; 
8  Cox  C.  C.  472;  30  L.  J.  170  M.  C,  Cockbum, 
C.  J. ;   Rex.  ▼.  Bannon,  Tindal,  C.  J.,  Hawk.  P.  C. 
Bk.  2,  c.  25,  s.  55.     In  Rex  v.  Ridgley,  1  East  P.  C. 
172,  the  jury  found  something  beyond  mere  pos- 
session of  coining  implements,  viz.,  that  the  pri- 
soner had  possession  knowingly,  and  for  the  purpose 
of  coining. 


J.  C.  Carter  for  the  prosecution. — First,  as  to  the 
form  of  the  indictment.     The  statute    puts  the 
words  '*  without  lawful  authority  or  excuse  (the 
proof  whereof  shall  lie  on  the  party  accused),'*  as 
it  were  in  a  proviso,  and  the  indictment  need  not 
mention  them  at  all.     Rex  v.  Turner,  5  M.  &  S.  206, 
shows  that  it  is  sufficient  in  a  conviction  under 
statute  5  Anne  c.   14,  s.  2,  against  a  carrier  for 
having  game  in  his  possession  if  the  qualifications 
mentioned  in  22  &  28  Car.  2,  e.  25,  s.  3,  were  nega- 
tived in  the  information  and  adjudication  without 
negativing  them  in  the  evidence.    Assuming  that 
the  indictment    must  allege  the  want  of   lawful 
authority  or  excuse,  this  indictment  is  sufficient, 
because    the     sllegation    without   lawful   excuse 
includes  without  lawful  authority.      There  could 
be  no  better  evidence  of  excuse  than  evidence  of 
authority.     Again,  the  words    "  without    lawful 
authority  or  excuse"  are  divisible,  and  the  words 
^'without  lawful  excuse"  belong  appropriately  to 
the  part  of  the  enactment  relating  to  possession. 
€h-eville*8  case,  1  Anderson  195  ; 
Elsworthy's  case,  2  East.  P.  C.  986. 
Secondly,  there  was  no  evidence  of  the  prisoner's 
having  lawful  authority  or  excuse  for  tiie  possession 
f  the  die.    Thirdly,  as  to  the  felonious  intent.    No 
doubt  there  must  be  a  felonious  intent  \  but  this  is 
a  statutable  felony,  and  the  felony  consists  in  having 
possession  of  the  die  without  lawful  authority  or 
excuse,  and  the  purpose  for  which    the  prisoner 
intended  to  use  the  die  is  immaterial:  {Belts  case, 
Foster  C.  C.  430.)    The  case  of  Reg.  v.  Sleq)  is  an 
authority  again*st  the  prisoner. 

Dugdak  was  heard  in  reply. 


BoviLL,  C.  J. — ^Thc  first  question  is  with  respect 
to  the  sufficiency  of  the  indictment.  It  appears  to 
us  that  it  is  necessary  to  describe  the  same  offence 

than  seven  years,  or  to  be  impri«>ned  for  any  term  not    ?»  »>»'  ™«^e  by  the  statute    which  is  not  simply 
exceeding  four  years.  1  havmg  a  die  m  possession  but  having  a  die  m  pos- 
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session  without  lawful  authority  or  excuse   (the 
proof   whereof   shall  lie  on  the  partj   accused.) 
According  to  the  ordinary  rule  those  words  shift 
the  hurden  of  proof,  but  do  not  alter  the  character 
of  the  offence.    The  offence  must  be  described  in 
the  indictment  as  before  it  became  the  practice  to 
alter  the  burthen  of  proof  in  these  cases.    There  is 
no  authority  to  show  that  the  introduction  of  the 
words  **the  proof  whereof  shall  lie  on  the  party 
accused  "  has  altered  the  necessity  of  stating  in  the 
indictment  the  character  of  the  offence.    It  being 
necessary  then  to  aver  in  the  indictment  that  the 
accused  had  the  die  in  his  possession  without  law- 
ful authority  or  excuse,  is  this  indictment  sufficient 
which  ayers  only  that  the  accused  had  the  die  in 
his  possession  without  lawful  excuse,  and  does  not 
ayer  that  he  had  it  without  lawful  authority?  If 
the  averment  that  the  accused  had  it  without  lawful 
excuse  necessarily  includes  that  he  had  it  without 
lawful  authority,  the  indictment  is  good.    It  is  true 
that  the  section  uses  both  phrases,  but  if  it  was 
argued  it  is  sufficient  to  use  the  words  "  without  law- 
ful excuse"  only,  why  were  the  words  "  without  law- 
ful authority  **  introduced  ?    That  is  explained  by 
referring  to  the  previous  statute,  2  Will.  4,  c.  34, 
8.  10,  in  which  the  two  phrases  were  used  to  denote 
respectively  different  offences  of  a   similar  kind. 
When  the  new  statute  was  framed  all  offences  of 
this    kind  were  subject  to    the    same    limitation 
without  lawful  authority  or  lawful  excuse.    This 
may  account  for  the  introduction  of  the  words  into 
the  existing  statute.    I  have  felt  great  difficulty  in 
conceiving  a  case  of  an    authority   which   would 
not  be  an  excuse  within  the  section.    If,  therefore, 
as  it  seems  to  us,  the  allegation  that  the  accused 
had    the  die    in  his    possession    without    lawful 
excuse  must  include  that  he  had  it  without  lawful 
authority,  it    follows  that    there  is  no  necessity 
to    aver  in    the    indictment   that  he   also  had  it 
without  lawful    authority.    Therefore,  we   are  of 
opinion  that  the  indictment   Is  good.    Then   the 
next  question  is  whether  there  was  evidence  to  be 
left  to  the  jury  of  the  prisoner  having  the  die  in 
his  possession  without  lawful  excuse.     The  only 
evidence  stated  in  the  case  is  that  the  Mint  autho- 
rities   gave    directions     to    the     maker    of     the 
die  to  go  on  making  it^  and  that  the  police  gave 
him  permission   to    give    it   when    made   to    the 
prisoner;  and  the  prisoner  desiring  to  have  pos- 
session ojf  the  die  obtsined  it  from  the  maker.    The 
authority,  if  any,  was  not  that  the  prisoner  might 
have  the  die  in  his  possession,  but  only  that  he 
might  carry  out  his  original  intent.    There  was  no 
evidence,  therefore,  for   the  jury  that  tliere  was 
any  lawful  authority  or  excuse  for    the   prisoner 
having  possession  of  the  die.    Another  point  was 
that  the  intention  of  the  prisoner  in  getting  pos- 
session of  the  die  ought  to  have  been  left  to  the 
jury.     There  is  nothing  in  the  enactment  which 
makes  the  felonious  intention   of    the  accused   a 
necessary  part  of  the  felony  ;  it  says  only,  "  without 
lawful    authority    or    excuse."     Under    the  word 
"feloniously"  no  doubt  there  must  be  a  guilty  know- 
ledge of  that  which  is  made  an  offence  by  the  Act 
of   Parliament.    It    is   admitted    that    there    was 
on   the   part   of  the    prisoner  the    knowledge  of 
being  in   possession   of    the    die    without   lawful 
authority  or  excuse.    That  being  so,  guilty  Intent 
is  not  an  ingredient  of  the  felony  in  this  case,  and 
ought  not  to  have  been  left  to  the  jury. 

The  rest  of  the  Court  concurred. 

Conviction  affirmecL 

Attorney  for  the  prosecution.  The  Solicitor  to  the 
Treasury. 

Attorney  for  the  defendant,  E.  Parry,  Birming- 
ham. 


COXJIIT  OF  aUEEN'S  BEKCH. 

Reported  by  T.  W.  SxuirBBBfl  and  J.  Shobtt,  E«xn., 
BaniBterB^t-Law. 

Wtdneaday,  Feb,  1. 

Rb«  V,  Maule  ;  Foster  (app.)  o.  Maule  (resp.) 

Highway — Notice  of  appeal— Certificate  for  diverting 
a  highway — Sufficiency  of—o  Sf  6  WilL  4,  c  56. 

Sect.  lofthe\2^\Z  Vict.  c.  45,  which  require*  fcnr- 
teen  day^  notice  of  appeal  to  be  given  tipon  appeals 
(with  cef  tain  exceptions)  to  the  quarter  sessiom applies 
to  an  appeal  against  a  certificate  for  diverting  a  high' 
way  under  the  5  (f  6  WiU.  4,  c.  50.  But  theprovisiM 
in  sect.  84  of  the  last-named  Act,  which  requires  the 
chairman  oj  the  vestry  to  give  an  order  in  writing 
directing  the  surveyor  to  apply  to  two  justices  to  view 
the  highway  does  not  apply  to  a  case  where  the 
proceedings  are  taken  at  the  instance  of  a  private 
individual. 

Where,  therefore,  a  private  individual  took  proceedings 
under  the  5^6  Will.  4,  c.  50  to  divert  a  highway,  and 
the  ifestry  assented  to  his  proposed,  but  the  chairman 
of  the  vestiy  did  not  give  any  order  in  writing  to 
the  surveyor  to  apply  to  the  justices,  and  the 
appeUant  appealed  against  the  certificate,  giving  only 
ten  days'  notice  of  appeal,  which  notice  the  sessions 
held  to  be  sufficient,  and  upon  its  being  objected  that 
the  certificate  of  the  justices  was  bad  for  not  alleging 
that  the  chairman  gave  the  surveyor  an  order  in 
writing  to  apply  to  two  justices  to  view,  they  held  sndt 
order  to  be  bad  for  such  omission  ; 

Held,  that  the  quarter  sessions  were  wrong  upon  both 
points,  for  that  the  notice  of  appeal  was  had  fur  not 
being  fourteen  days  at  least,  and  Uie  certifieate  was 
good. 

This  was  an  appeal  against  a  certificate  under  the 
hands  of  two  justices  of  the  peace  for  the  county  of 
Huntingdon,  relative  to  the  stopping  up  and 
diversion  of  a  certain  public  footpath  or  highway 
situate  in  the  parish  of  All  Saints,  in  the  borough 
and  county  of  Huntingdon.  The  appeal  was  tried 
at  the  Easter  quarter  sessions  for  the  county  of 
Huntingdon,  held  on  the  4th  April  1870,  when  that 
court  heard  the  appeal  and  quashed  the  said  cer- 
tificate subject  to  the  opinion  of  the  court  on  the 
following 

Case. 

The  clerk  of  the  peace  read  in  open  court  of 
quarter  sessions  the  depositions  annexed  to  and 
also  the  certificate  of  ^the  Rev.  Arthur  Fanshaw 
Stopford  and  William  Ward,  Esq.,  two  of  Her 
Majesty's  justices  of  the  peace  in  and  for  the  said 
county  of  Huntingdon,  dated  the  5th  March  1870, 
which  said  certificate,  with  the  plan  and  depositions 
annexed,  and  the  proofs  therein  referred  to,  the 
clerk  of  the  peace  deposed  were  lodged  with  him  on 
the  5th  March  last.  Copies  of  the  said  certificate,  the 
plan  and  depositions  annexed,  and  the  proofs  therein 
referred  to,  accompany  and  are  to  form  part  of  this 
case.  The  appeal  having  been  called  on  and  proof 
of  service  of  ten  days'  notice  of  appeal  (and  the 
grounds  thereof)  having  been  given,  counsel  for  the 
respondents  objected  that  the  notice  was  bad  and 
insufficient,  and  that  under  12  &  13  Vict,  c  45, 
s.  1,  fourteen  days*  notice  at  least  should  have 
been  given.  The  court  of  quarter  aesaions, 
having  considered  the  objection,  decided  that 
the  notice  given  was  sufficient,  but  granted  a 
special  case  for  the  opinion  of  the  Court  of  Queen's 
Bench  on  the  point.  Thereupon  counsel  for  the 
appellant  (pursuant  to  one  of  the  grounds  of  appeal) 
objected  that  the  certificate  of  the  ^aid  justices  was 
defective  and  bad  upon  the  face  qt^  it,  by  reason  <tf 
its  omitting  to  state  that  the  surveyor  was  autho- 
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rised  by  lui  aathority  in  writing  of  the  cliairman  of 
the  yestrj  meeting,  to  apply  to  the  justices  to  view. 
The  court  of  quarter  s  essions,  after  consideration, 
deemed  the  objection  fatal,  and  held  the  certi- 
ficate to  be  bad,  and  granted  a  special  case  for  the 
opinion  of  the  Court  of  Queen's  Bench  on  the 
point. 

If  the  Court  of  Queen's  Bench  shall  be  of  opinion 
tliat  the  ten  days'  notice  of  appeal  was  insufficient, 
and  that  the  ci  rtificate  is  not  bad  and  defective  on 
the  ground  above  stated,  then  the  order  of  quarter 
sessions  quashing  the  certificate  is  to  be  quashed, 
the  appeal  dismissed,  the  certificate  enrollei,  and  an 
order  made  for  diverting,  turning,  and  stopping  up 
such  public  footpath  or  highway  in  the  manner 
mentioned  and  proposed  in  the  said  certificate  as 
if  no  appeal  had  been  made.  But  if  the  court  shall 
be  of  opinion  that  although  the  ten  days'  notice  of 
appeal  was  sufficient^  the  certificate  was  not 
bad  and  defective  upon  the  point  raised  by  the 
appellant,  that  then  the  justices  in  quarter 
sessions  shall  be  directed  to  enter  continuances, 
and  to  hear  the  said  appeal  in  the  manner 
provided  by  the  5  &  6  Will.  4,  c.  50.  But  if  the 
court  shall  be  of  opinion  that  the  notice  of  appeal 
was  sufficient  and  that  the  certificate  was  defective 
and  bad  on  the  point  raised  by  the  appellant,  then 
the  order  of  quarter  sessions  is  to  stand  confirmed. 
But  if  the  court  shall  be  of  opinion  that  the  notice 
of  appeal  was  insufficient  and  that  the  certificate 
was  bad  and  defective  on  the  point  raised  by  the 
appellant,  then  the  order  of  quarter  sessions  quash- 
ing the  certificate  to  stand  confirmed. 

(Signed)    Mauriob  Babxabd  Bylbs. 
C.  G.  Hbathcotb. 

The  case  then  set  out  the  proceedings  at  the 
quarter  sessions,  including  the  reading  of  the  cer- 
tificate of  justices,  which  certificate  recited  the 
requisites  necessary,  under  the  5  &  6  Will.  4,  c.  50,  for 
stopping  up  a  highway ;  but,  after  stating  the  con- 
sent of  the  vestry  to  the  proposal  of  the  said 
Rev.  H.  A.  Maule,  at  whose  instance  the  proceed- 
ings were  taken,  it  proceeded,  ''And  whereas,  in 
pursuance  of  an  application  of  the  said  surveyor  of 
the  highways  of  and  for  the  said  parish  of  All 
Saints,  in  that  behalf  made  unto  us,"  &c.,  the  said 
justices  viewed  the  highway,  &c.,  the  certificate 
not  stating  that  the  chairman  of  such  vestry  had, 
by  an  order  in  writing,  directed  the  surveyor  to 
apply  to  two  justices  to  view,  &c.,  as  mentioned  in 
sect.  84  of  the  5  &  6  Will.  4,  c.  50. 

By  the  said  84  th  section  it  is  enacted — 

That  when  the  inhabitante  in  vestry  assembled  shall 
deem  it  expedient  that  any  highway  shall  be  stopped  up, 
diTorted,  or  tamed,  either  entirely  or  resening  a  bridle- 
way or  footway  along  the  whole  or  anv  part  or  parts  thereof, 
the  chairman  of  suon  meeting  shall,  by  an  order  in  writing, 
direct  tiie  surreyor  to  apply  to  two  justices  to  view  the 
same,  and  shall  authorise  him  to  ^y  all  the  expenses 
attending  such  view,  and  the  stopping  up,  diverting,  or 
taming  such  highway,  either  entirely  or  subject  to 
such  reseryation  as  aforesaid,  out  of  the  money  re- 
ceived bT  him  for  the  purpose  of  this  Act;  provided 
nevertheless  that  if  any  otner  party  shall  be  desirous 
of  stopping  up,  diverting,  or  turning  any  highway  as 
aforesaio,  he  shall,  by  a  notice  in  writing,  require  the 
surveyor  to  give  notice  to  the  churchwardens  to  assemble 
the  inhabituits  in  vestry,  and  to  submit  to  them  the 
wish  of  such  person;  and  if  such  inhabitants  shall 
agree  to  the  proposal,  the  said  surveyor  shall  apply  to 
the  justices  as  last  aforesaid  for  the  purx>oses  aforesaid; 
and  in  such  case  the  expenses  aforesaid  shall  be  paid  to 
such  surveyor  by  the  said  party,  or  be  recoverable  in  the 
same  manner  as  any  forfeiture  is  recoverable  under  this 
Act ;  and  the  aaid  surveyor  is  hereby  required  to  make 
such  application  as  aforesaid. 

By  sect.  88  of  the  same  statute  a  power  of 
appeal  is  given  as  follows : 

That  when  anv  such  oertiflcate  shall  have  been  so  given 
as  aforesaid  it  shall  and  mav  be  lawful  for  any  person  who 
may  think  that  be  would  be  injured  or  aggrieved  if  ony 
such  highway  should  be  ordered  to  be  diverted  aua  turned 
or  stopped  up  either  entirely  or  subject  as  aforesaid  .... 
to  make  his  complaint  thereof  by  appeal  to  the  justioee 


of  the  peace  at  the  said  quarter  sessions  upon  giving  to  the 
surveyor  ton  days'  notice  iu  writing  of  suck  appeal,  together 
with  a  statement  in  writiug  of  the  grounds  of  such  appeal, 
&c. 

The  12  &  13  Vict.  c.  45,  after  reciting  that 
whereas  in  cases  of  appeal  to  courts  of  general  or 
quarter  sessions  of  the  peace  it  is  expedient  that 
the  law  should  be  more  uniform,  enacts,  by  sec- 
tion 1, 

That  in  every  case  of  appeal  (except  as  hereiuafter  men- 
tioned), to  any  court  of  general  or  quarter  sessions  of  the 
peace,  fourteen  clear  days'  notice  of  appeal  at  least  shall  be 
given,  and  such  shall  be  sufficient  notice,  any  Act  or  Acts,  or 
any  rule  or  practice  of  any  court  or  courts  to  the  contrary 
notwithstanding 

None  of  the  exceptions  referred  to  apply  to  a 
notice  of  appeal  under  this  Act. 

Dr.  Abcfy  and  C.  G,  Heathcote  appeared  for  the 
appellant. — First,  the  ten  days'  notice  of  appeal  was 
sufficient,  for  although  the  12  &  13  Vict  c.  45  re- 
quires  in  general  that  fourteen  days'  notice  should 
be  given,  it  is  contended  that  this  will  not  apply  to 
the  Highway  Act,  the  appeal  clause  of  which  Is  very 
peculiarly  worded.  The  party  aggrieved  does  not 
strictly  appeid,  but  he  appears  to  oppose  the  certificate 
of  justices  being  enrolled.  Upon  referring  also  to  the 
25  &  26  Vict.  c.  61,  s.  44,  which  passed  subsequently 
to  the  12  &  13  Vict.  c.  45,  it  is  enacted  that  all  the  pro- 
visions of  the  principal  Act  for  widening,  diverting, 
and  stopping  up  highways,  shall  be  applicable 
to  all  highways  which  now  are  or  may  here.- 
after  be  paved,  repaired,  or  cleansed  under,  or 
by  virtue  of  any  local  or  personal  Act  of  Parlia- 
ment, &c.  [Lush,  J. — But  must  not  that  mean 
all  the  provisions  which  are  not  repealed?  The 
words  of  the  12  &  13  Vict.  c.  45,  are  very  strong 
"  In  every  case  of  appeal,  any  Act  or  rule  of  prac- 
tice to  the  contrary  notwithstanding."  The  25  &  26 
Vict.  c.  61,  cannot  be  said  to  repeal  the  12  &  13 
Vict.  c.  45.]  In  Reg.  v.  The  Justices  of  Lancashire, 
27  L.  J.  161,  M.  C,  which  was  decided  after  the 
12  &  18  Vict.  c.  45,  it  was  held  that  a  notice  of 
appeal  against  the  stopping  up  of  a  highway  was 
bad,  because  ten  days'  notice  had  not  been 
given.  In  that  case  it  was  never  contended  that 
ten  days'  were  not  sufficient.  Broum,  Q.C.— There 
only  five  days'  notice  had  been  given,  and  the 
12  &  13  Vict.  c.  45.  was  overlooked  altogether.] 
Secondly,  as  to  the  certificate.  The  84th  sect,  of 
the  5  &  6  Will.  4,  c.  50,  requires  that  where  the 
inhabitants,  in  ?estry,  have  deemed  it  expedient 
that  a  highway  should  be  stopped  up,  diverted,  or 
turned,  the  chairman  of  the  meecing  **  shall,  by  an 
order  in  writing,  direct  the  surveyor  to  apply  to  two 
justices  to  ^iew  the  same."  Now  in  this  case  the 
certificate  is  silent  as  to  any  such  order  in  writing 
having  been  given  by  the  chairman  to  the  surveyor. 
Upon  this  point  Reg  v.  The  Justices  of  Worces- 
tershire, 23  L.  J.  1 13,  M.  C,  is  an  authority.  [J, 
Browiif  Q.C. — III  that  case  there  was  another  objec- 
tion upon  which  the  decision  of  the  court  proceeded 
— namely,  that  the  consent  of  the  vestry  had  not 
been  obtained.] 

J,  Brown,  Q.C.,  Lovesy,  and  Byles,  for  the  respon« 
dents,  were  not  called  upon. 

Mbllor,  J.— I  think  that  the  court  of  quarter 
sessions  were  wrong  upon  both  the  points  they  have 
submitted  to  us.  This  was  an  appeal  against  a  cer- 
tificate for  diverting  a  highway,  and  ten  days'  notice 
only  had  been  given.  I  say  ^*  an  appeal,"  because, 
notwithstanding  the  arguments  of  counsel,  the 
statute  says  that  the  party  aggrieved  mav  make  his 
complaint  ^*  by  appeal  to  the  justices  of  the  peace  at 
the  said  quarter  sessions."  Under  the  General  High- 
way Act  ten  days'  notice  of  appeal  are  suflicient. 
But  subsequently  we  have  the  12  &  13  Vict.  c.  45, 
the  object  of  which  was  to  produce  uniformity  in 
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this  particular,  for  the  preamble  aaya,  "Whereas  in 
cases  of  appeal  to  courts  of  general  or  quarter  sessions 
of  the  peace  it  is  expedient  that  the  law  should  be 
more  uniform,'*  and  then  it  enacts  that  in  all  cases 
of  appeals  to  the  general  or  quarter  sessions,  with 
certain  exceptions,  of  which  this  is  not  one^  fourteen 
clear  days'  notice  of  appeal,  at  least,  shaU"  be  given. 
Now,  notwithstanding  the  argument  which  has  been 
advanced,  it  is  quite  impossible  to  say  that  this  enact- 
ment does  not  apply  to  the  present  case.  My  brother 
Lush  has  already  pointed  out  that  the  subsequent 
Highway  Act  does  not  repeal  this  provision  of  the 
12  &  13  Vict.  c.  45.  Then  as  to  the  next  point. 
The  quarter  sessions  held  that  the  certificate  was 
bad,  becAUse  it  did  not  show  upon  its  face  that  there 
WAS  an  order  in  writing  from  the  chairman  of  the 
vestry  meeting  to  the  surveyor  to  apply  to  justices. 
But  that  provision  does  not  apply  to  a  case  where 
the  proceedings  are  taken  at  the  instance  of  an 
individual.  The  course  to  be  pursued  in  this  re- 
spect is  different  where  the  proceedings  are  at  the 
instance  of  the  inhabitants,  and  where  at  the 
instance  of  an  individual.  Jieg.  v.  The  Justices  of 
WorcMtersktre  was  relied  upon  by  Dr.  Abdy,  but  it 
is  sufficient  to  say  that  in  that  case  the  certificate 
was  clearly  bad  upon  itsiace,  but  that  the  decision 


does  not  point  to  the  present  objection.  1  think 
therefore,  that  the  quarter  sessions  have  come  to  an 
erroneous  decision  upon  both  points. 

Lu8H. — I  am  of  the  same  opinion.    The  language 
of  the  12  &  13  Vict.  c.  45,  Is  too  strong  to  be  got 
over,  and  it  therefore  stands  that  notwithstanding 
any  Act  of  Parliament,  fourteen  days*  notice  at  least 
must  be  given.    There  can  be  no  doubt  whatever 
that  that  statute  applies  to  the  present  case.    Then 
it  is  objected  that  this  is  not  properly  an  appeaL 
But  there  is  an  adjudication  of  justices,  and  if  there 
is  no  appeal  against  it,  it  has  the  effect  of  diverting 
the  highway.    It  i^  of  the  very  essence  of  an  appeal. 
Thon  as  to  the  other  point — the  statute  does  not 
require,  where  the  proceedings  are  being  taken  at 
the  instance  of  a  private  individual,  that  there  should 
be  an  order  from  the  chairman. 

Hannen,  J.,  concurred. 

Judgment  for  the  respondenL 

Attorneys  for  the  appellant,  Baxter^  Rose,  and 
Norton. 

Attorneys  for  the  respondents.  Peacock  and 
Goddard. 
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